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-\:· •, 1 -·11. ,.;.: .... r .. ,·.M,. · :•,:,.;;,,,'< ... · -~~-;~,,.:._ 

.' I am happy to present to . you th~ ... g~ppfl· of the, ,N~tio_m;11 
· . : · Commission to Review the Working of the Constitution. 

;•,• • •• ••• f,', • : l'J: ', ,:;--;• ," •••• 'e•" : : •,, •• L.: ,; •, •• -~ 

· ·. My colleagues in the Commission and I have been guided, right 
from the inception of our work, by our conviction that the exercise to 
review the working of the . Constitution ; ~q~I~ ,·:~E\ . .,rne,aningful and 

, , productive - even in the_ minutest degree - .only .if undertaken, from 
:;tart.to Jinish, -in an objective and strictly non°partisan way, drawing 
'judiciousiy and realistically upon experience thus .far .and with as clear 
a pEjrception-as may, be of existing and emerging problems impinging 

" > . on natiqnalJreconstruction as lighted by the !deals, values ancl goals of 
the Constitutio·n. . . ,. 

, 1 1/ .~..,,'-'.. ,.:,.' ,J,,l' j/ ',"I;-.;, . .,' . 

· ,. · It is in' this spirit that we endeavoured to invite the cooperation of 
all who felt they had something to say in regard to ttie; subject matter 
before the Commission. The Commission .is sincerely and deeply -
appreciative of the advice and assistance;tendered to it by emine,nt 
persons and institutions engaged. in diversersections of nation°building 
activity. These included: qistinguished pa_rliar,nen!aricilns,'judges;.CiYil 
servants, expert:; in the fields of science ~nd_teclln_s>logy, economic 
sciences, as well as jurists, and prominent personc1lities in the Media: 

. . Many lel)ders of political parties were particularly f~rthcol'T)ing to . 
contribute the!r i(!eas a_nd perceptions as tci ~hat needed to be done to 
strengthen our Constitution t_o fulfill its objectives better, 

,,'. 

Th~ Commission squght to secure in its w9fk as broad . an 
engagement as possible of the pul:>lic, Consyltation Papers on various 
topics, prepared for the Commission by expert b9{1ies,-. were publiciied . 
through the print and electronic media and Placed on tt\.e Qommission's 
web-site, and reactions from the peop!e ''i!t !arge.. invited. · The 
Commission was glac! to avail gf a large number gfrespgnses received 
from all regign§ pf !he cgyntry, frgm person§ witti ~t!!n!fp,gin!s in !! wide, 
ranging variety of sectors, \ it was ~ratifying to, note the !nteres\ in ttie. 

. · public mind · in thfl workihg pf the. C911stiti,ition and its grgans, 
mechanisms and prqce.ssei;, cmd the fran~ j;!Xpression of views in lhi!i 
respect made no g9ypt with a ~een sense of 'pe~onal involvement and 

,_c:luty as citizens with a re!!J and direct stake iri national well-being. · 

·21;willingdon Crescent, New Delhi-110011, Phone :'3018818-19 
- -,- ' 
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. · ·In reviewing th El working, of. ttif Ca11stitutio11, in the light of oveir 
fifty., .year5,' of experience· gairied .: thus far, and formul~tin·g" 
r~commendations, the Commission ,p.~s.-completed tne task 5,et fcir if in \ . 
February 2000. Some recommendations, if found ac·ceptable; may· '\ 

• entaii~ainendn:ie,~ts to the Co11stituti9~[ lligislative interventic;in§ V{Q~)d be 
ad~u~te for some others; arid for the 'rest, c;1dministrative mEla~ures 
may'suff!ce. . ~ . ... 
;' .. 

It •is my pleasant c;luty to p\Jt on rElcord that it has beEln i:I 
·s~tisfactory experience to work with the distinguiS,h!:!c;I iTIEllTlbElrs of !he 
Commiss!on w~o worked wit~ a sense of quty an~. "Yi,thQl:!t f!!;~f?ti!l~ 
any cons1de~t1on for performing the onElrO\J§ tas~·c;1§ a·tec;1n,, riJ(embEl~ 
of the Drafting c;1_nd Editorial·Committee worJ<ed t,arg to c;lr@ft ~rid Elem tt,e 
report and help· thEl Comm_ission to adhere tq the time §<';h~l,!I§ fgr 
presentation of the RElport: ·>. · . . . . . 

' ,· t •• '. _., • 

My collE:J~g1,1e5, jn'_lhe Coinrriission .arid I coml)1Elfld !hi§. RE!port tg 
. .. . . ·- , .. 

With prpfol!nd rilgi§!rds, ·· 
, . . 

• ,. ~ • l, ' '' I 

S'1ri A~I !31!'!@ri Y,aji?ayeEl, .. ' , .. ·: ,, 
·Prinie ~jnjs\Elr qf ln,~ia, . . · 
NEW 1;>!:JH!, ..... , . .. · .. 
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, 

•~'" ' ' r: ~ . • .: .: • ~OJ~~ndN ~ ' y , 
_>:1fJii ·.::Gifnesls'ot:the Commission-- . . ~ 0 

,_ 

/:·}:-~:!'i~~s-~~.°t !ci. fhe P~esi1:~_nt's addr~~~/o:tii~,;~~:,~~ci~e~ ~f Parliament 
0 

· : ,assemoled together at the commencement of the first session after the 
,· C ,< I -: . . . . . . ' ; ,, " ': . - . . • 

thirteenl~neral ~lection to .Lok Sabha, the Govemrneni oflndia, M_inistry of 

._ Law;: ·JLstice. :and . ~~anrA~~irsJD~partment -~f -: L'~g~I 'Aff?irs):- vid~ its 

•\. R'e~oi~lio~!"dated'the 22 Feb'/-uafy, 2Ci~vJd~to-:~dr:i~titute·:the National' 

• - odommik~i~r:,':tri ~Revi~W the Working·tlie "co11stitGi1on~- to ·'make -s~table 
~ .. ,~:·•·,,,,1• .. .,. •' '.1·r. • __ 1, ,: • f,,_ •-:: 

- ···,,recomm'ehdations'.' The 'said -resolutiori was subsequently' modified by-the 
•••• j t • •• • 

_ Government vide its ·notifications dated 17 March, 2000 and.'27 March, 2000 
- : . . '] ' _. . ,. ' ' 

· . (G_a~ett'e Notifications ·are reproduced in Volume II). · 
.•i ,.,,. 

• • • 1 

·- '1:1.2 ;!"he -Resolution·· stipulated th'at. the•commissip~, shall ·consist of a 

., whole~tiirie Chairpers~n Who shall b~ a. person of 'diitinction with knowledge 
t , I, 

• •_ .. , . . I " ' . I". :, ,, ,• ! ' ' 'a•' < 

arid expertise' of'constitutional issues and in the working of 'the democratic 

institutions of the natioa. It was further stipulated that ; besides. the 

Chairperson, the Commission shall have not more· than ien .other Members 

who shall be ,selected on the basis of t~eir proven .expertise' aid knowledge _in 

the· _fiel~ of ·constitutional la~, economics, politic!>, law, sociology, P(!lilical , 

· scienc1fahd ·other relevant subjects. T-he Comtniision shall have a Secretary 

of the ,status of a ·secreta~ to· the Go~ernmEi'nt ··of, '.India to assist the 
' ' . 

·commission, 

1.1.3 • .!Accordingly, on:23 February 2000, the President of India appolrltlkl 
- . 
, , _Justice Shri ·M.N. · Venkatacha,liah, former Chief Justice of India -as the 

: ·. C~airnerson -of the .Commission' and the· following persons ·i:ls th13 ·other 

Members of the Commission: 
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' 

1. Justice. Shri B.P. Jeevan Re<;ldy, Chairman,,;-baw •~<>,. ' issio~ of 

·1nd' · I I· · 

3. 

,a . . · ·. • . .• 1 •• ,\ 

2., Justice ~hri R.S. Sarkaria, former J~ ge, Supreme Cou~Jot ! ~i~\ 

Justi5e Shri Kott~palli .. ~,u.~ra~ ,former J.u.dge.: Andhrr fta \esh 

· • High Court' . ~.. ~ . {I} , · ._'· . , . 

. 4. Shri P.A.Sangma, former, Speake'P, Lok Sabha; ciWcJ Men,~~"'~f~--_:--: 
·, ti 

Parliament • 

5 . . , 
6 . 

Shrl Soli J. Sorabjee, Attar.hey GenE1ral tor ln<;lia 
. .. -... -•. \ . ,; ·~.: ;,•. :.•.:_"':--~~·.;1·,IJ .... ' •. 

Shri K. Parasaran,, Senior Advoca~e and. form.er. ~ttorn~y G~neral 
, ·I'; i • •, • ' - •. 1 ':'' ' -..•~ -.. . ' 

for India . , . .-- . 
;- I • • '-, : • ., , • ~ - ', ' ' '!, •--, •,..,.':=:_ .,;...~.-::J 

7. · Dr.Subhash C. Kashyap\ former Secr~t~:--;cGe'neral, Lok Sabha . 
. ' ' ' I,, , ' . - __ .,.~.•----=-~ ' ·. '.' :·..'· '.:./• ~). •.· I . ·• .. 

8. 

. • 9 •. 

S~ri C.R: lr~,-~h!~.f ~alto~ and Mariaging Direc~9r, ,ThffJ .statff)sman 

br:Aoicfi:fussai~. fo~mei .. Amba~~~aor ()f l~di~.in°ih~ USA .. 
• ;' i'_: : , • -, - ' . , ; 1 • 1·: •r:, . ,·_, • ~ 1, " . ,, _ 

, 10. Smt. Sumitra G. K!,llkanii, former fvlember of, Parliament, .(~ajya 
' ~ . ' . ~ ' .. •' . ' : .. ' ' ' 

" ' 
. S:t.~ ,c;/, 

. ' . - '. ,,; . 
' . . . 

Dr. Raghbir Singli; Sedre!tary to tlie Government of India \n the Ministry of 

. , Law,_Jµ~tlCl'l;and(~olllpany Affairs (Legislative Oepartment).y.,as i;lskedto look 

'. ~fler the work of the ~elirel~ry .to ,the Commis!iion immediately. and, on his 

superannuation, ~e Wi3~ appoi,ntE1d ;;is the Secretary:,to,.the, q9mmis,sic,n with 

. effec_t ,fro.m 1 April 2000. 

Tenure of the Commission· ,· · 

~ } 

1.,2 ' 
• • f • 

In its Res_olution of 22. Feb~uary ,2000, Government stipulated ,that th(;I 
' 

Commission shall ~omplete Us work and make its re.commendations,_ within 

·one year. Government of India ih the Ministry of Law; Justice and Co~pany 

Affairs -(Department of Legal' Affairs}' vide its Amending Noti'fications··of 20 
. . . . ' 

February _2001, 30 , October. 2001 and •}6' February. 2002 · successively . ' 
extended the tenure :ofthe Commission upto 3~:0.ctciber 2001,· 28 February 

2002 and 31. March 2002 (<;,azette N~tifications are re~rodLJced in' Voiume1 II). 
I • 

3 ' ' 
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I. 

' I -
· Tetm~ of Refere~~e · -. ' ' ' .,. ·, . •/.! :,/ii•,' __ ,... . ;1• ' ),,_ i ,Kl' ,''! ' ·1..) 

· · ,/1:~,_1,(T:he 'Resolution of,-.the,.,Government of _India; Ministry ·of. Law,. :JlJ~~ice 
...._... '•• ,1' ••, \ '- I • 

/: "'p~~ C~~pany A~ai~s (~epartm:,nt _of Lega~. Affai~sJ._of_ ~-:, ~e-~~~ry- 2000 · 

(' )--slipula~~? ~~? 'f9l\~~ing ~sJhe·i~r(Tl_~ ?f re\e,r~pf,e_,?f.f_hlf,~~'.~is!iion}: 
- /· ... ··~·,· - '-~•;• ·.' ::,_.' ,·,,..- .., ... ·•·· ,' ·,•q. 1 •· ... ',, .-.: 

0 

I . 

I 

I ~ •.'! .• • •~.r • I t' ' 

· ·:,c __ /~?;th~ 8o'm'fuis~ioii"sh~lr examine, in: the :ii~
0

ht '6(
0 

th{ ~~p~H~nqe: of the 
""_,past 50 years, as to tiow best the Constitl.Jti6n "can''r'espond to the .• 

changing needs of efficient, .smooth "an-ffec;tive system of 
·,, 

1
governa.~.c~. an~ s,9ci,P7~~o_n9mi_c,.dev~lgP,_m~~~:.rry,9-9,,e~~-.l~p,ia ;within 
the. framework of · parliamentary ,~ocracy · and· to· ''recommend· 

, · . changes, if.any, 'that are,r.equire~ in. _prc,ivisions/6.f, the!Constitution 
'with~~! interferi~~ -~Jm)\s _99.~!lq, ~t~~~t,yr.~ ~~!r~N,r,;s;.;· .~ ; r' .i; [· ;:: .. : ·,. . 

\ ' . ' . 
. ,• .·:1 ·1 , .. ~·· , :.J': .. · :..-• ~ ..• ,--:·:,, ·:f·· ::-.:•c: •_,.! .,1~:.:~:•~i~:-.n:.::·-~. 

·, _1 .. ~_.?: l'he :·q~_VW!1"®1!,,-a_Etho~(zed_ H1eiJ,porrif!1,i!1,St~-~-W.•;_9e~i?,~··.J/t~;; __ ~~n ' 

,._pr~9E!~\.l~~ .,a~d ,·.~eflr_ r i\!Qg be~te_rtain" -~~\Ir:: ge_rs~r,i~\-. r7pre~
1
Eln,~~ti9,,0t·, :~~(~ · 

' ' com,muni~atio~s which in the, opinion of)8~:::-9im~il;~i?1?, ~~~R .r~~\li.\~~~Jts . I 
work and final recommendation. cv-"' · 

,f~ <= - '• .... :~·i :.-, ,,::,·, , ,' !1~ ~; .. ~~_:, ·-·~":::-.-.,·.~'i ,·:: 
Earlier,efforts:to.revie.w the Constitution · -i .... : , '. .. ,:;-. (.'.~ t'" ,. :• .. ) 

'lo ti .. \! i, ·:·;'; ,<, '. , ..... ·: 11 ..... ~ .J,\·1· f:~;t:1 ·.f:;·t•' . t_; ,.' :: Ji 

1.4.1' ·t_h;e,rJ ~a~'.~othi~g ~~li~el~ 'ri~~ 1i:q t~:ieij,~1r{'~t re~i~¼i~'g __ th~,;.;orking of 
,-~-~,·,,; .. 11 •J1·,,,, ,. ·I ,\.·';'•·J.•"•ff1 .... ,,:l,.u·,,.•;.:;.1 ' 

our Con'stitutiori. ,.The debate:•had'. continued· right:Jrom •the: first:decade of the. 

life of the -~9ri,~t.it~\lo?:, · ~~c{),ye~'.;~~1~p9rrf~~i(~~-~ ;6;f~ii .. ;~fr:o~.~?sion for 
review. But, :in ;the ·half-a~cent1Jry, ar,id::mcire .since:the ,¢dns.titu_tion came into . 

force·, wheteas -~s ma~y as "eighty~fiJe ·-~fnendM~nts ft,~ve. b_7e~ )nstituted: 
. . . . ' ' •·· ·'. -l 
there has been ·(till the setting up of the National:Commission to Review the 

Working. of , the. Con!1~it1Jtipn) . f!O , f:OrflP[~her,isi"'.e .. ~nd r)tr,a_n~p~ren.t Qffj~ial ' ' . . . -

exerciseJq.review.:the.workin,g .~f the. Con~lill!t)9i, :\n)t~1 eintirnJY,-~i,th- a ,yie~ :to 

evaluating .i~s-, achi!:lven::ie~t~- w:ia f~ilures, ini. ~u.lfilling,1the i.Ol;>)~qt_[y_es;.~f,~t~e. 

C,onslilution .in.-the cgntel\t qf;~l\perieti~e ~a]n,e<,l, ~!Jd ,fqr-:future ~e~LJir~,l)le.~ts 
' . ' . . . ' 

perceived. ,.:. . ,._ · ·r. ,·,,. ~1··: ,-;;_ 11.;:r":1'1f ..;_ •,;; i..:-:~·•_, .. :- ... t:1 -~·-.::::~ 

. . . ' . ' . 
1.4.2. That. the Constitution ought to. be amenable, to, change to .allow for . 

, I, , .•• ,· •: ' >' • • • '; I • t...) ~ • , 'i, ' { ',)1 , ~- '! • · . • 

emerging.needs was always,recogrn~ed.1Thi~ was,emphasized -'right from .its . 
. ','t.. ',•,_· 1- ' • '; .' •:~:_,, ) • ~:'• ·,1:• ·, . ,~ ,f.',_., :_ .... I l •'', : 

0 

nascent stag13; _indeed, e~en from the time the document was b'ain(, ,;-0nceIved · .. . ' 

4 ' 
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· · and tissue, texture and shape was being giyen to it.. .The framers of the 

Constitution themselves had that vision -'and ·prescience. · Speaking on the 
' .Opje_ctives Resolution on 22 January 1947, Jawaharlal·Nehru had declared: 

C \ ' 

' 
· · "A frel;!· lndia will see the burs~ing forth oft/le. en_~rgy ofa m1~hty 

nati9n. What~ill do and wliat it will not, I do not know, butl i§!o _ 
knovi' that It will not-consent to be bowed.down ... This House 
qal]nPt t!,ind .down fhe n-ext generation or the peqP,le ·who will 

· duly succeed us .. ." _ •· . , 

• -1 .4.3 Nehru was plinent. !i!~n~st those who haci· first broa~hed the idea 

· of a·'Con~~ituerit Assembly.to~w-~pra Constitution for a rena~ce~t'lndia: · As 

the head of the lnt¢rim (;overnr'rient:and a. prime-mover of the·constitution

making- process, ·he was deeply immersed.and.dynamically involved in every 

stage:of the framing)of the Constitution. Yef Nehru·lit~tated,this view over 
, • , ' ._ l • ' : ' • ' ~ , • 

•:and over again, on appropriateoccasioris. 
0

SR$)akir:ig·of the.Draft.Constitutibn 
' . ' . ' - ,, 

· · ori 8 Noven'.tber 1948, Nehru said: 
. ' 

, . 

"The Constitution is.after all some kind oflegal·body1given to the 
ways of Goyernment and the.-life'of,,the· people, ·,A Constitutkm .if 
it Is out of touch· with the people's. life/ainis'·a"nd :aspirati.ons, 

,, .t>ecomes ~~th~r ~mpty:_,if it.falls behin~ those,aif!!~,Jt:_<;tr::igs' the 
_ people _down. It should. be somethirJg.,ahead to-keep .pe'ople's 
, ,eyes :and''minds made up· to :a, certain··high:mark:': .-. Remember · · 
this that while we. want this. Constitution to .be,.as· solid and,.as 
permanent a structure;as W~-'can·_makiFi(: .. tliere\s.hould:be a·· : 

: ,•certain flexibility.· If youmake.,a_nything· rigid,ar'ld.permanent,.you 
stop a, r:iation's growth,· the ~growth of a livi~g, vital, .o,tg;:i!]ic 
,people." _ " ; · · · · · · · · 

. :. 1 ·.4.-l After the' Constitution came'into force, within' two-years, it '.was· required . 
' . . 

to be ·amended. In the course ·of his -speech on· the·· C::onstitution. (First · 

_Amlndment) Bill, 1951, on 2 June·1951·N~hru once:agaln repeated his;views 

. ':as. to the--need for the Constitution. to 'be 'amenable. to--amendmeht.' Qn;.'this . . ' 

occasion, his words,were·trenchant:a,_n~ unsparing. He sai~: 

• .. . .. . . . we~ have i
0

n ::India :.!a·-strange •::habit ·.of ·makiQg; gods. of 
various -things,.adding, themcto-our.:innumerable- pa_ntt_,eo'ri, and . 
having given· them .ou·r ·theoretical worship, .doing exactly' the 

. . _,' . -, '. ', '., . '. '.' 

5 
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' . 
r~yerse. · If we want to kill a thing 'in this countiy, w~· deify it. 

.:Tha_t-.is:fhe, habit 6Uhis .country largely .. S6Jf. you,.wish to· kill this 
,- _,Constitution, ma~e it sacred ancl sacro~al')ct -: 9.ertai_nly. If you 

want it to be a.. dead thing, not a ·growing · thing; a. ·static, 
:'.:'·. unwieldy, unchan·gtng thing,- then by all .means do;so; realizing.; . 

that that is the b_est way o( ~~abbing .itin the. f,-cint.,and 1!1 the . , 
back ... A Constitutipn Which .is uhch~riging. and st~tic, ··it ,-does 
not matter.:how good it is, bufas a Constitution it is'past its. use.-

• 
It is in its .. old age already and gradually appro?ctiing 'its death_. •· ! . 
A Constitution to be living must be growing; inust be adaptable; _ . 
must be flexible; mast _ be changeable ... ' Therefcm( it· is a :,.;-..;,~t 
d~sirable and a good thing for people to realiz.e that this. very. · · 
· fine Constitution that we 'have -fashioned after years of labour;· is . 

: ·good.in:so faras it-goes,,but as society.changes!a~ conditions· 
change, we amend it in _the proper _way; .- It is· not .like-the - . 

' unalterable law of .the Medes and P~i"sians that' it ·&,foot' be ·· 
· -changed,. althoug_h the world around may change:~, , · .- , : · · --

1-:4.5 ~Four:years ·later, as·ari experienced ~rim~ Mihistei' wit~ prolonged first•- _ 

hand ;knowledge:of the efficacy of the fun~amental' law of the land, he held the.: 
. •• • ·1 -

same view. Speaking on the. Constitution (Fourth Arriendrnent) Bill, , 1955 . ., 
' ., ' . - ,• . 

, Nehru said: • 

·' 
, .;: ~After all, the Cor:istitution is -meant: to' facilitate the 

· 1• working of• the ·Government-and. the -administrative. and -.I 
·'· other structures of 'this'·country. ·, It ·is meant, tof-tie not· -
" something that is static ahd. which has a •static. form in a 

changing world, but somethin~fwhich lias• somethin91 

dynamic in it, which takes cognizance: o(• the dynamic 
. -,nature of.:ri:1odern conditions,· m9dern society.". . ' ' ' . . ' . ~ ' 

'l' . 

1 :4,6 . In the years thai':t~llowed the Fourth An:ierjdment, · !rye .Cohstitutjdn·h~S . 
. • ' • '·- ·, . . '. ., - . . . ~-· ': ' •. .!' ' ,,, .. , 

~e~n. arr,iended 81 times. Th~-. ,Uni~n ,anq · Ihe _ St,at~ Gov.ernl"!lents .. an~ 

P.?rliament faced,the Supreme Court ovE!r fund_amental rigpts -i~llues: freedom 
J i J - • • .. • • I •• • •, , • 

of· expression vis-a-vis national i;tegrity; . pers_onal liberty .. ~is~,vis polltl~"JI" 
' .·· •. . ' ' •' '.I \·· 

, .stability; special treatment for some segments of society vl~-a-v/s· abstra.~• 
. . ' ', ,. 

equaiity for·all; property rights vis-a-vis social revolution· needs etc. Questlpr,,1 
, . ... . . ' . . 

also··arose_-whether. ·the- 0power of coastitutio.hal; amendmentiwas,completr1 • 

unrestrain~l and unlimited and whether there .were limits to the power. 5~ 
--judicia[t~view of constitutional amendments. 
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1.4.7 In the.period 1950 to 1967., Parliament and most State AssEimb'lies had 
r '-: ,: , "', ,,r -,~ ·.'•r·• .,l r'.f"tf••, ·,, • , \ · 

preponderant C~ngress1~~jorities. ,G!3~er,al. Ele~tions ·•in' 1967 were ·foiiowed 

by the forma\io~ 'o( ~6n'-qd~~reis'\:~alftidl')'¢ in a number of States in 'the · 
-. - ... --: . - . , 

northern 'region, of, the country,. C:ertain issues pertaining. to Union.State \ 

,, relations ~r~~e,dufi_~g t~is ~f.Oo.c;l'~ire?UY fror'n ~h~":fun~!iQning ofmech~nlsms 

• 

and processes ·-,under· the. ·Constitution. Al.n Administrative· Reforms· 

Commissfon'·'was c:oristituted by the Goverhnier\t of India 
. ' ''-· .... ;l.' ~' -. I • ' ' - • I • 

to examine 

administrative aspects of Union-State relations.· ... 

t. . l, . 

·, 1.4.8 In the period follo~jng the,fourth General Election, the phenomenon of 1-::;: 
• I 1• · ' • ' ' ' " • · •- - f • ., <- • ,,_~ 

unprincipled. defections for money 'o'r ministeirships etc. came to. th'e fore: 
' t ' • • -,. - ,~ • • • ' • • .,, ' • 

legislators changing their;.party, allegiance aga:n and· again in utter disregard -of all moral and political proprieties, constituency choice and public opinion. 

Wid~f;spread,,conce.rn about the problem was. mirrorecl. in- Parliament, arid led 
' , 

to,a,ur;ianimous;resolution in the Lpk Sabha on 8 Oecember.,1967. The 

resolution read: 

"This House is of opinion that a high-level Committee consisting 
of .representatives of·political parties: and c.onstitutional · experts 
be,set.'up:immediatelt:by Government to consider•the. problem 
of l_egisl;:itors.cliariging their.alle.gian.ce from one pa,:ty to.another 
and, theif,. freqµen~ cro13si11g pf ':the -~opr, in all its· aspects, and 

. m~ke ,recomm.e.nda.ti9ns in ,this nagard." , . . · ,, . . . , 
. ' ti. ' . 

1.4'.9 Known subsequently as''the Y.B:'Chavan·'committee; •after .the then 

Union Home Minister who was the Chairman of the Committee, this body 

- prbti~tec(a valLiable\eport 'whic~· 'ac1dresseci'1~---.,ariety of issues' gei~~ne: t6 
. . ' -·· 
/"~' 1· •,:.• • • ' ' ' • • • '. ,~ ' , • ' ,-, , ..., ,- J • 

the' h'a~dlihg'of"the problem of defections which' had b'ii'sic implicatiori's with,.. 
f·•i('1'""-''·1··--. ··':,,, ., f • : • • ,_ ~--'' • ' '" • ·,, , • . • t'" ·.. '~ ... 

reference: to the working of constitutional niachiriery and · con·nected statutory· 
a~i(~rbc~durl:11 instruriieritallties: ·" ,:.,,. . ' ., ' . · 

'f . . 

·,•1n::-t··• •, 1 ~~-:.~ > ~.·
1·~>:.· 

1.4.,1.0 Jh.ia 25th ,anniviar~ary of the coming into force ,9f the Cons,itution of.the 

world'srlargest democratic republic occurred, ironic.ally,. in the1.yiaai-:in .which . 

the, Emergency. was clamped. on,:the natiori',in an atmosphere.of burgeon,ing '-

national unrest. It was in this co,1text thaMhe first,conc_erted initiative !owards.1 
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a ~rex~w ,n.cj_ ~evisi011.JPf_ the Constitution w~s undertak.~n. in_ 1975. At the 

AICC Session :in•. December, 1975 .:... the 'Kamagata Maru Session' - a . . . ' . . , . . . 
. resolution on the political-situation· state.d: - , 
: / ,· . ·. . . . .· . . - . ,, . ,. / I ., ' '. ' ' ·, ,I• ,. ' • \. • ' , ' 'I 

- I . '. >~/ "If the·niisety·of the pqor' and 'vulnerable secti~hs of o~r society 
" , '/ is to be' alleviated, vast:::and· far-reaching changes ·havl:l to be I:;/ effectedjn ·our:s6cio•econ6mic structure\ .. The Congress urges 

!'-; : .: that our Constitution · 8e thoroughly· e·xaniined · ih order to· 
(. .• ,_,.__" · / ascertain if the,tirrie has not come to make. adequate alterations r'~-~ -:_;-. to it so that'it inay continue· as,a living-document." · . . . 

":.4: 11 ·. A: ~~cu~erif 'titledi-'A: F;~s~ .Lo9~, a~. '9~r~- .Con~t.it~tlo·~. -• S,ome 

I 
' 

su'ggest\ons' 'surfaced .- at this· :tirrie: · and waii 'circulated 'but,.' after;. the 
• , , \·· < , • • :, I •,, l , , , , • I.' 

recommendations contained in ii had drawn stringent criticism, from diverse 
' ·" . ,· . ' ' '. ., '· ' ,, 

quarters, itwa·s·,not pursued.· Amidst'teriacious advocacy about:;the need for 
. . . • -. , , • ',: ' ''' 11- . 

constitutional change, particul_arly after the 'Kam13gafa' Mar~· $e~sion of the 

Indian National Congress, ·the then· Congress President, ·'D.K. Borooah 
. . . 

apP.ointed, on 26 February 1976, a Committee "to study. the question of 
' '• ' • •'. • • • • • •' ' ~ ' ' ' l • : • . ', ' 

· amendment of the,,Constitution.;., -in. the light of. experience." "rhe twelve-
• . ' , I ' • •• . I , 

member Committee,· headeo by s·ardar Swaran Singh;. su.bmitt'e!d . 'tentative 
• ! ,' '. , ~ • , ; • I • I • ' 

, proposals' to the Congress President in. April, -1976 · and these .were, then 
' ·\· ':_ '', ' •· • 1 ,t- , • • r ., • • ·, • l. 

circul~ted amohg a select'feW. ,T;h~ theli:Chaifman of t_he ~aw:Cofrimission of 
. - . . . r , , , , , 

India, Justice P.B.Gajendragadkar wrote to the Prime Minister that' While 
. ' 

. amendment to· the Constitutibn was· 'necessary ,to expedite· the ~odio~econoniic 

revolution, "ad~hocism :is undesifc!61e and . adoption· 'of extreTT1i~t doctrinaire 
• • • ., ' ' ', , • • : ' j ' 

. positions Is irrelevant arid inadvisable". He advlsed the Prime :Minister "to 

a~point a high po~ered committee fo research ·and disc~~s 1the problem In 

depth''for a dedicated ~rid comprehe11sive effort."'' · ·· · :. :., 'I-: ·- :•,' ,: 
, .. . . . : , :·C . -.. : .. , ) . . . : 

1.4.12 The $waran Singh ,Cqinmitte~ Rep9rt stated .that its .re9o~mendatjqns, ,, 
. ' , . . . . • . ' ' I - . ! < • • '··. I • • . I "• '• • I ' 

had been inade with · the background of,, the tentative proposals circulated. 
,, ' • ,__, I•' l.,, ,, ) •'!I ,I ,, ."• I• 

.earlier to Cc,119~ess .Chief ,Ministers and. Prade~h, Congress Qommlt,~es,: t~ ~ 
• •, : , - • , • • , , , • ,. ._ ,1 I ...! r •, : '~ . ~ • r • • 

· 1 · v_iews of Bar /\ssociations of .the Suprem_(;l,Court and. all the H,igh Co!JrtS, 

comments in the Press and In public and memore\rida .and .opinions. receive(! 

from individuals, professional bodies ·etc. It said°:'· n ,.: I., 
,: l , ,]'. •, J ' 
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- - - .... ,,. . -.. -, 

" ..... the Committee has . kept before. it . certalh important 
objec;tives. Our Constitution has functioned withou_t,any,serious 
impediment during the past 26 years or so. While this .is· so, · 
difficulties have been thrown up ·from time to tir\ie· i_n the 
interpretation of some of its provisions, more particularly when 
they. concern the right of Parli~mel'lt to be, the, most authentic 
and effective instrument to gi_ve expression and .content·, to, the 
sovereign w.ill of the people. Ours is ,a dynamic,, moving,;and 
changing society, and the need to quicken the pace_-of socio
economic progress of our people has never .be!)n more urgent. 
Some of the amendments to. the Constitution that we have· 

. proposed · have been _conceived in this spirit. The Committee 
would like fo emphasise that the respect of the people for the 
thrle organs ,of our democracy and their 'confidence in these 
organs, have to be sustained and strengthened., An attempt has 
been made to clarify and define, where possible, with greater · 
precision their-respective functions in the light of the experience . · 
gained soithat.our democrr1tic. institutions may work smoothly in 
an atmosphere of comple~e understanding:" 

The Committee also declare~ that: 

"The Parliamentary system Is best suited .to our c;ountry, and it is 
unnecessary to. abandon it' in favour of· the' Presidential or any' · ,-.,. : p· 

other system. __ ,In a va~t country like_ India, .. with the. kind _of. ' 
regional diversity 81:!_. we have, the Parli~mentary system 
preserves oest the unity and ihtegrityofthe·country and ensures 

· · greater .responsive11ess to the voice of the people." 

' ! • 

· 1.4 •. 13 The Qomm!ttee made a series of recomrnendr1tiqn~,on· a wide-range-c;>f·. . . . ' 

issues incluc;ling t_he Preal)'lble; the Directive P.r[nciples; the constituent power 

' of Parliament to amend tlie· Constitution; the, _power of judicial review; article. 

276; servlce matters; industrial and labour ,disputes; -matters relating ,to · 
• • -- • • I - ' .. '• ., • ' ' . • 

revenue, Jarid reform, procurement and dlstributic;>n of food grai_n~ rlf1d othe'r., 
. ' •.,, 

essentil:!I commodities; Election matters; Article . 227; disqualification for 
' . , • :_ ' , . • . ., ... ' ·<·. . . • . I• . 

membership of a house of Parliament or either house of the-state Legislature; · · 

V 

• i 
' 

•• 1 

I' 

article 352. and Uriion State' Coordination. The 'Committee also undertook l9 ' ·' . . ' . 
. . . . . . • • . , _1':i' 

make' separate proposals for the deletion of some provisions ··of, tlie 

Constitution whichilit observed, had become· "obsolete or•redunda~t:-' · ! •.· , 
,, 
! ' 

. 1.4.14 Reacting to the Swaran Si11gh Committee and its report as ,publi~Jied, ,, 

Justice P.B. Gajendragadkar, then still the Chairman of the Law Commission, 
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. ,,t I.', i:, :-:-, .' .~; · , .. ;·_!'. ,: , .. , ... .:J·; : . . , 
jn-a letter ci Smt. Indira Gandhi, reiterated his view that the amendment to the 

),\•, ~ ," ,1, .• .- ·.:1·· '/'t.,) ... _ . ', ··•, _;_:'-1 •/~" -- . ! • ..--:,•-. ••• :~'.-\ .• _ ••• ~ • 

.tunda en al law of the Jand·should not have been left to a -party coJTimittee 
' -:- ' , ... 1 ···i,' _,.,~,,j:·• .. ··.:;.·,,. __ .. ;,,.·- ; ', 1·' ,·.: ·-_ .. ,' ~ 

~-==:-~and,1°,;~t tpe_ ~~dality~ ~°:Y,lf. advisedly, ~-~ve b~e~, ~- ~~m~i~t~:~ :of _e~p.ert~ ~~ic• . 

· hea(?II p~rties and 'persons. "He said, further, that the CommiU~e app?inted · 
·-·.-1 I ··;;,:: -.: ,t: · ; ::· .... -·.·t ,: _ .. ::.1, .• i:- •.• 11:,._1•-•· :_·.·: 

,-by-Congress President Borooah_ had "worked in a. ~urry, d_iscussed issues in a l - - . 1;, ••. ,,, ·.·:., -. - ... :: 1:i,,.,~: .... ,'; ·:, 
._.__.. ·· ca~ual "?anner and based its ~ecom~endationl ~a!~!Y .. a,n·: politic~~- . 

"I; ,"; 
( .. 

. considerations." 
I 
I · ·· , .: .~. . - , •. - . ,-: .. · ; r: ,... " ,; ·, i r 

1.4.15' When the.Forty-Se.c,:on_d Amendment Bill.\Vas ,preiP..WE:<1.,,.thE:,Sta_tElment . . ' ~ . 

of Objects· and :Reasons ei:hoed some bf Jawah:arlai:'Nehru~s words; "A 
' ' . I •• '• :•.,,"1f"_t'4, ') :,'. •• ' ' .~?·(·,1•. :1•.•1_,l •'• 

Constitutiqm ·to be living :must be growing", -it declared: "If the [1'17pe9ime11ts.to 
. l , .. - .• . ,. , . . , 

the.growth·of the Constitution are -not removed,the Constitt:ition will .suffer 
, I.]. .· . -~r, -. ::.· ~~I~ .... ,. J· ,_ r.·:"'. ·'•o:·: r.:. •"·,; -

, virt~al _atr?ptJy.". Th,!'l _ Prime. Minister, in h~r. sp~ech }h, t~e: -~~k ,~c1~ha, op 27 

Qctober 1976,' said that:the pui'posifof the' Bill was l'to r'e,medj( the_'anon:falies 
: J~;,·, ·, ·l'.i:• .. : i-_:,·,_ ,, :,, '1•1" '-:. ··r·,',. 

that havejlpr;ig been no)/9ed :ang tQ overcorn~ obstasles pu;:1.jp bfe.co~omic 

and poliu'cal vested, interests;" 'and·: that the · Bill ::was -"re·sponsiVe ,•;to' the 
t,1· • .... ,.,j._· ,, 1'': ~ ·--•.;· .•1. ,;. : J,· .. ,·:"._::·: .- 1: ,,'.,i·'·· , . 

aspiratibnS.,pf the' people, .and reflects the realities .of the,.pre~ent,time anp·the · 
• ! ·, ' ' , ' I, • >, •" ' '• 1t,,,, , • , ,· 'I .,0 

· · future.'.'.' ·11he·Bill,-was pa,ssed·in:the Lok Sabha with 4 vot~~ against it:an•cj: 366 
i . l' - r • :.. •• :;_.---:' :,.f; ~ ·,·},.f~.1-·~• . 

in favour. All but eight of. over. 600 amendments had been· dropped: or 
I • • • > ._ ' 

defeated. The -R,aiYc! Sabh13: passed it by 1.90 votes .in its favour and none· 
· . : . '.··,~ ... ;.,)1 •.·1 '-.. : ·• ) 1·:; . ~ :,, ,,;, .._. ·.•· :·, l· , • I 

against..· ·Thirteen of 22 State Legislatures having ratified it, the :President 
' • '; ! 1• • i~+. • .:,. '_\,) • ,"'_'1' ,, ) ' . '<• ( • , ,'. 1 •, :..-: (I ,:,:• • '°7f' 

gave his assent on 18 December'1976. · 
i , .•• ' ~.1_.: .. :, '~. . . ..J-,'• '· .'. ,,.:.·J. 

' . ·,; ' : 

. . · 1.4!16.·Afterithe change:of Government; foilowing gerieral:electiomr:in°'1977;- . 

the·the'n :Prime Ministen;:!MorarJi -Oesa(~ppoint~cFa Coi:nmittee- of M~'inbifrs<:of.'' ·, ' . 

Parlianiehr as a" ,fordm· for, considering substantive-;• changesi in:: the __ ; 

a!Tiendments br6u'g_ht ai:lout di:Jririg the,Eniefgericy. ' Subsequently,: the Prime',. 
' I \ ' ' • • • 

Minister set.up a Sub7Cb.mmittee:of the,cabihet -for the'same'purp6Se. tissues·., · 
. . t . . ' ' 

g~rmane •. to. the :·:.i2"f!1IAniendment iwere'.c subject''.lmatteir- bf- volumin6US''' 

expression pf 'Opiniciri" 'by :ju~ists, parllam~ntarians, edito.rs -and. ~rofe!SsiomiE'"-' 

bd_dies., -But; esseriiiallh the effort fo~used on·-the correct.ion of the,imbalance,, ·, 
' ' ' 

in -the' CO!ilStitution."·caused' by '"'some:. provisions:' 'of ·thei-° Forty-Second- .. 

Amendment_; .. " '. .. 
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1.4.17 The need was felt for a comprehensive review of Union-State r fations· . · 
•.•-~· · ,. ·-·•t:~~ ;.-·.,f · i 1r'_P·.~

1
··, ' -., ·l:l·c.-~•r.¢:.:._:.<: 

followi11g the e~perience gained in the period after the General Electi · s, of;· 
' , ,· ' ' , , I• , , '. . •1••,, . ,_e 

. . ' ' ' • - ., '~. • { , .. ' - : I H 

1977 which had resulted in non-Congress governments at·the Centre an in 
-· ,, - ~ : • · · .:~ -~- 1': J - I :• ';\ ,. 

several major States in the north, but governments,forni~d by the Congress !n 
. ' . ' .r, - ~ -: ~•. :·':i -~ ,,·•-:. . ~- .·.:-

the southern States. , In 1983, a Commission ·was constituted under. tne ,., 
• ' ·: I . •,"t·:::,. •';. \: ·'_,i·,~•,•1 ~,:.,' •' ,.:j~~ ,. •· 

chairmanship . of }ustice R.S. Sark~~ia with, fairly ,w,ide.~anging ternis of ,:. ·• ··;:\i: 
reference. These included: 

' . 

"(1) The Commission will ex11mine and review the working of the: , , .. 
existing arrangements between the ·Union ·and , the ~St(ltes 'ir\ " ' 
regard to power~,-fync!i,ons :qnd r~sponsi!l,iHtie§ ir:i §]];Sf)!;leires. . ·. 
and recommend suph change,s or other measures .as may be · 

· appropriate; · : .. _ 1 ,:-,., , • • , , • 

~ :- - l . , . ~-__ :-_ r · ,. ': t:, 
(2) In examining and r~viei,vir:ig the .working of existing 
arraiigemerits between ·the '0nibh · 'and 'States1'·and making 

, rec_ommenc;li;1t!ons. as lei c:ha_nges.(and mea,sure;,. needed, .:the_• 
Commission will keep in view the social and economic 

· t " t . · •• i "· ·. • , ' ' ,.. , ~ • •) _,,- _, ' ' • I \ 

developments that have taken· place 'over the years ano h?ve 
due regard to the sch.e_me and:: fr_amework- pf the Qonstitutioi'\. ,. 
which the founding fathers have so sedulously designe_d to. 
protect th'e irid~pendence· ahd:en'sure the' 'unity and integrity of 

-, t~e coyntry which )s of paraniou11t i,mportance for promotingJthe 
welfare of the people." · · 

' ,, : 

• ':_ • .£ . ;. • I ' • ~:•:~-;:. 

1.4, 18 There were also some· other especially . note.-worthy studie;; of 
' f • • • '' ' • ' .' •• : • : ,, ' • I • • ' ·, ; - • ' i ';,. l \j . 

particylar problems in the political system .. Deep concern had been voicep_, · 
. - - . ~· - ' it', I • ~.. ,.. •; ,,...: ' t 

r~lative to flaws in the electoral process. This had occasioned a Joint 

Parliamentary Committee, i:m Amendments to EJecti_on L_aW,-:Which submitted,. 
' . ' . .. . ' 

' I 

. I 
\ 

! '· its repCl,rt in .~97:;!. The Committee-for, Democracy set .up,,qy~l,.o.knayak Jay11, -::. ' 
1 

Prsk;:ish Narayan had also studied the subject. Variou~ aspe~ts-,pf electori;1I :_. " 

' 
reforn;is. were review,ei_d ~y.a C~bil')et Sub ,Gommittee,aJ:>poi.nte_d in :1977r and ·:;-

\ '• ' . ' - . 
- r • • '. , 

another.in 1982 .. In 1990, the Gover_runent of lngia-_con_siituted a;.<i:qmrriittee :-' 

' 

with .Members drawn .from different political Pc!rties. '.': Tbe I Report or ,the,:. -

G,ommitteli:l contained; a,_series of- recommenqations·: l'nosf·.of which· were:; 

accepted for.-implementation,. •A Commi.ttee to examine issues .related. to State .: 

under the Chairrnanship of the then Un.ion Law'Minister<·Ej[ne;;~ gg§w~mi ·\ , '· ' 

, I, 
,' l.1 

Funding of Elections was constituted in May 1998, knowr:i as the: lndr9jit, 
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Gupta · Committee after that outstan.ding Parliamentarian and leader who was •, ·, ,,! l • -, • • • ,. •, • ; - •. • : r ' •. '1 

,its Chairma1:1_. Alt~ough t~e Committee h~d a relatively. limite~. compass of 
' . . . 

study; its observations are noteworthy and comprise valuable supplementary 

ma .~~i~I pertaining to the process of election~. Various Report; of the L:aw 

olmission of India provide a w"ealth of insights ,into the,.working of1.the 

p- · ,'8chinery of the Constitution. The ,f70th Report qf ,the Law .Commissio~: on· 

/_''~>( Reform of Election Laws, pres~hted in May_ 1999, considers, radical 

, /. approaches seeking to .improve the system- of el~ctions ..,. the very sheet . 

~nchor of Parliamentary D~mocracy-'-Under the Constitution. , ' 

1.4.19 A.little more tnan fifty years of national experience_has·accumulatec;I 
' • ~ '•• ' \ ;. ). • • l" • I :•• • •, 1 ; :, ' 

relative to the wo~king of our Constitution. Many things hav~ changed: since· 

India's Independence.. There have been impressive c:!Chie~ements in• many 
; • .~ ' , 1,. ' • , i , -. ' : !1 • ~ '.';·rt·( · · · · 

spheres but so much more is required in qualitative as well as in. quantitative 
• !' . . • .J • I • , t . '• , 

.terms, if we.wish·to puild a truly just and caring society. Some important long 
:. ; ( I' ., '.J .•>,.).' • ·'-, ,:••,;• I • ? 

· range issues emergirig from the prospects of India's participation in a global 
• • !, I ' 

economic'order advise an objective, expert review of our system to safeguard 
• • ·• ' {; ' • • ," • ,_-(. ', ,(I 

our national interest and our constitutional values and goals. 
', • ,.. , I, ' .\ • ••' 

,· ' ;. . . . 'I•,• . , ;, 

1.4.20 During. the last two decades and more, tnere·was a persistent demand 

in the civil society'-'trbm some'NGOs, academics,·c;qnstitutioni:!l'sch~iars ari'cf 
, • ; , ;., • •. ~ . • I • -

. others'.:--"that the· w'cirking of the Constitution be subjected to a· comprehensive 

review. Several bociks 'and a large number of articles: a'nd research papers 

devotee{ to the therfi{ cit constitutional review anil reforms wenf ·published 

(some -~f these have been listed. in the bibliographi~l's annex~d to Cons~ltation 

Papers and were taken fully into account.and used'.by the Commissior:i,injts 
' -. l " ,•~: _,-; • I;;-~ .J , • t .-~1, f , :· • , ,1 '~ "(, _ • 

st!,ldy and_ delib~rc:1tions) and many s~mi~W~ al')d, conferences organised ,ii') 
. ' ·, .. , • .', . ' ' ' ( ',• •( ·. ,' '•r •~' , 

differE;int P?rts 9f t~e co_untry. The mo~t significarL?f the!>e rion-polrncal ~ivil 
<,,/ .',! . "· .. ' ' • ·, . ' ••. ' 

society eff_orts· ""'.a~, tpe semin_ar organised by 15 national institutions in 1_9~~ 
• • .1 - , ' , I • • • 

and the committee appointed by the Jndi1:1 International Centre to review the 
,;.'.f., , t . , : -. . , , .. •- , I·' ; . , . • 

. \f:ldrkil)g of the Constitution. The committee which had the senior Congress 
' . 

leader and former cabinet minister, Dr. Karan Singh' as the Chairmar, and 

includedi,among its '·members ,.two of. the -membe'rs of this Commisilion, 

.. t i. ; '(. 
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\ 

prJsented•its' report to th~ Ptesiderit'and ot~ets. Conduding recomnieridation, ' 

. of th~ d6fi:iriiittee· wa~· t111t of a Review Commission being a'ppointed{.; \: . . 
. - '_, '!": ' ·• '. . • . '.' ' . • . . \\_: :, ' 

1.4.21 The National f.genda for· Governance: issued by ·the:.Nati~n 

Democratic Alliance as, the. NOA Election· Manifesto.- ,before ·,the ;last, general· 

electi~ns :contained a pledge that a Commission would be app~inted'lo:revie;\ \ 

. t~e C~nstitution in the light: of its working for. fifty, yea~~:.· The: Pled~e ,was; · ·, .. " 

affirmed in· •the President's address to Parliament .and .wa~. followe_d :by. the .. ; 

appointment of this Commission in February.2_000. 

' . . ,, . I' 

Methodology and Procedure 

1.5.1 Th_~. C~m~is~ion held its 'first ~e~Ung at ·Ne....; oklhi on: 23·_ Maren 

· 2000. Takin'g note of
0 

its termi of:~eference, the Comrriissi~n realised that it 

w~s not .req~i~~~f' to. "re-w~ite" the· Con~titution, as incfe~d: the name of the' 
I· ,..A,· • • · _ : . : , t , •.;• • , , ·r , · 'r • ·, ,.. • ~ ', ._ _•- [ . 

Commission itself indicated, its function was to review·the working .of the· 
• • . ·, . • ' ' ::, ~: :-. :· ,, ,~ • ' i ' ' • • • ' • • ., . ' '. • • • : 

Constitution and to examine how best it could respond to the changing rieeds 
• 0 0 ' ' 0 • • • • , ' ' ' 0 0 • . L; ' ".;' •, • 0 

of good governance and'socici-economic development of modern'-lndia. "The 

Commission felt concerned that ·the constitutional aspirations. of raising .:the., 
.' - , ~ - • , •• , _ .• · - • '. ', , , , • - •P 1 , •• 1. , t , ' , ,' 

living conditions .of the.poor an,d the:oeprived and ensuring.them ~n adequate., 
"• ,. ~- !' , .: • - - · , ', • "; , ·, . • • ' ' . / ' J -·• - • • · ' '' 

means.of livelihood had .. not been.realised full,'.; It was decided·to.examine0the;-
• • . • • .. - ~ '.. ' , • : ' ' : • , ; '. ' f • • ., • • • j ,, 

working,of tl:l~ present provisions,of. t~e0,Cons.titution an_d;the app,lic'?tilelay.,s .. 
•' ' ' . '. . '· ·.·' . . ' 

and practices Jo,,consider how th~. constitutional. objectives, in fhe aforesaid : 
• • • \'; ... ·• • • ' 1 ' • ' • ~. ., • ... . ' ' ~- ' • ' ' • ' 

' areasipquld be:;achi~v~d.bet/erc. . . '' t, . i • '' • - ' ,( 

' ' ' ' ' 
'••,·! ,~ . .;;t . ,••, l • , , ,., ;• , ' ' . I ·:i '11 ,- • ·,,. J,. ,l 

1.5.2 Before .considering the methoaology- arid procedure of'reviewing)he;:-: 

working of the Co-nstlt~ti~n to· be ~d6pt~d 'by it, the Co/ri~i~ifioh:,co~s·idereiid 
', .. ,\, •~,· .· , .. ', .. • _· • • "'•,' '. I ,., . • i: .:- , . ,;,1~'~• 

appropriate to identify the -main areas ·of concern whictf'appeared 'to· it to bei,' . 
. , ' :· - 1,. :11.~~ . ' ·••'.' •.,,;• . ; ,'··.·~ ·t: '' ·. :·;,. ' '.) 

· most relevant' to realising the values and vision ofthe 'fouridirig fa\her's and·thei;: 
.,'• ,, •' ·.' _.::~; .: __ .'·L .'.,,, ,·,,· ,(,,' .. ;. ·~•· • •;t.:, 

objegtives and aims enshrined in the Consti.tution.-· These'were found to be as .. : 
.: •\:·:.,.·: •' • r.:,; ,· ,'r•··:-~1:,·"·,:· ~, 'f 

. follows : - ... 
• • ' I •• • : ! ""; ,· ';:'( 

' i'. 
, ,/ , - I 

·· , , '" . ,, I. · Strengthening - of · the .",institutions" '.of . parliamentary;;,' 

democracy·; (Working of.· the· Legi~lattire, the: Executive:; 
,' 

,· ' 
13' I'· 

" 

,. 



1-, . 

I' 

I, ' . 
' • 

1 

' 

/ 

I 
and the Judiciary; . tl)eir account~bility; problems of 

• ~ ' • • - ~'; '• '' ' ' • • • • • • "l • 

, admi[listrativ~ •. _social _\md econon;iic _cost of political 

.. -,~~t~:blli_~;ce;ploring't~~ possibllitie_s -~f sta~nity \Vith,1n,' i~e 
•. , • • • • . • , , " I 

disciplif!e ofparli,amenta_ry. dempcracy). 

1 
, : !I, . Ele~t~ta"t refor.~s; ~~nda~ds;irippljti~~·I_ l_if~:. : { , . ~ · __ .. 

. . . , _. __ . _,. ~ .. __ ,, •:. - .. 0 ,
6 

.::,. 

Ill.,: '.;,tace of socio-epO[lOmiq ?!l~n_g?,-~f!d ,dere:'~p:me,n,t.~~~~er 

.the Constitution .(assurance cif ~qcia,I a_!'ld ·economic .. 
• '.. . . , ,.. . -· . '. . ... '• .t :• ~ ·- ~· -· ' . ' 

rights: t,ow.fair? how fast? how equal?) 

· IV.- Promoting literacy: generating.employment; ensuring . . 
social security; alleviation of pover;ty. 

V. .Union-State relations. ,_ · · 

· VI. Decentralization and .:devolution;- :empowerment and 
. . . 

strengthening·of Panchayati-Raj ,Institutions. 

VII. · Enlargement cif Fundamental Rightf 

VIII. Effectuation of Fundamental Duties. · 

.. ... , • .,, , DC. ~ffectuatiorrof,.birective Principies;•andiachievement of 

. • .., . 1:' ., ·., the- Preambular.objectives of.the.Constitution ... -, , 
' . . 

;, · Ii · · X. . . Legal control ot,fiscal-and:monet~ry policies; publi_c,audit · 

.,_· ._. iii .· • h . . . , ' .mec arnsm:- ... ,, ·-·~, ·r ~ •' ,. 
• I[ •, • 

• ·,I\.·. ·:XI: .,, 'Aqministrative system';and,-'standards.in public life' .. :·: 

' .. ,.:,t;,i"• .. ~ ' ·f-•;(- ··:·- ·:,· -.~;:,. ',· '_,. : 

: l.5.3 -'Ata ·firsfstep towards. reviewing-the working of the Constitution, t~~ I' . • . . . ·, : 
'Commission-· in · its ·meeting held on :'23••·.,March · · 2000 1::decided.~.ta. invite 

I, , , . . . 

. · suggestipris · from•'thecpubllc":in · regard -to the ·endeavour -of.:_the. Commission 

-Wjthin it~iterms of reference .. A public:notice:dated,9. ·June 2000. was' iss1.Jed 

:throughdboth · · the1 print:and. the .. electronic media-inviting .,sugge~tions, from 

::~ublic; -~on;,gover~mental· .organiz~tions,, i~stitutio~s-,and · others.-.:jnt~restl3d·, 

. dat13st.bY:the:31:<July'. :2000. .·:r:he n.o~ice_-was· also ·,p_µt• oni.the_;website ,of . ' . ~ 

Commission. 
!. 
i ; ,:-.. . ' 

' , ' . 

,_,,. ' 

.. :Consqltation-·l?aper-i; and Advis_ory Panels 
l • •• [ ' • • : ' ' ' 

•; . 

.1 -, . . ,I , _, , • .,., - . • • • : 

1:a:1 9:ne cif its members, Justice'B.P. Jeeyan·Reddywas ror'ninated:as'the 
· 1-- . . . . . . . . . .- . . ' . ' . ' . '. . . ' ' 
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spokesperson of the Commission to interact with the media. The Co mmi!lsion 

decided to ad~pt the methodology: of generating public debate an . ·eliii,ting 

opinion by way of rele·asi~g C~nii'ultation Papers and Questi~nnair~s _,:, ~he 

• 

-· . ' 'I 

main areas of concern Identified by it. The Coriimis~ion also decide . to .. 
. ' . . . ' ,,. ',. 

·cons.tiuite Advisory Panels of expertsffor each of the'areas identified by it .. '' · 
• )' ' . • ,1 ' .. -.1 • ~ .:" ~1 :·. .. . 
appointed a Committee consisting of the following Members for"ident.ifying th.e : , 

·1 • ' . 
experts, research institutions and resource persons:-

2. 

3. 

' 4. 

5. 

6. 

Justice Shri B.P. Jeevan Reddy 

Shri Soli J. Sorabjee · 

Shri K. Parasaran 

Dr. Abid Hussain 

Dr. Subhash C. Kashyap 

Shri C.R. Irani 

0 

I 

. ' 

,. 
I 

' ' . 
' ' 

t.6.2 The Committee- was asked also, to identify experts or) re!learch ,, 
- J • J . !, . ' 

institutions .for prep· aration of Consu!tatidn, Papers along with Questionnaires. 
. ' I ' .. 
fn regara'to:the procedure and methodology for evaluating the work

1
ing of tlie 

' ,I 

Constitution in the areas identified, it was decided ttJat• Consultation Pi:iper(s) 

on each of ttie· identified ·areas along with· suitable questionnaires ,;v.rdulq be 

formulated in a computer-friendly format so as to enable the Comq,issior.iJo 
, l ! ... , .• , 

ledgerise and classify the daia received in-response to the .Quesliorinaires: It 
• ·1 l . 

was also .decided:that these Consultation Papers,-,shall ,be circulat~d- to-all 

Political Parties; Ministries/Departments of Governmentr of India, State ,, 

Governments/Union Territory Administrations, C_onstitutional Bo,dies, and 

Statutory Commissions .suc;h as the National Commission-for the ,S_cl\eduled 

Castes-and the Scheduled Tribes, the,National Commission.for Min~riti~~.·the 
• -.... ·, •I I 

National' Commission ,for Backward Classes, the11 National Hu~~n!I Rights . 

Com~ission·, the National Commission for W~meni Representativejs~dies o( 

Tr~de and Industry, Bar Associations, Central Univ,~rsities, Academi.ci~ns· and 

the Media. The Commission re~olv~d to pl~ce.the'Const:lltation:P~pirs anp. 

Qu"estiqnnaires on _the ,Commission's WrP~ite for ~~.neral_ acce~s 'a_nd ·8:Jso to 

respond to all individual requests for Consultation Papers. i 
1! ·-1 , 
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1.6.3 T e aforesaid Committee suggested that -for each of the Advisory 
1.·,;.~._(, i • • ,. . • ' • ' .•.:.. • • ' • • 

Panel~, one.of the Members o~the Comm1ss1on may function as "Member-in-
• f'1•' · , • •-

ch;tr, e", It also made recom'mendations regarqing_ the compo_sition of the 

e art/advisory panels in respect of the different ,ar~as. Each Member-in-
1,, . t-~ :-, _ , _ " 'J , ;: •. : l:·:,:.~.~1_,1

1
-~,, ". ·,' • -

.. ·charge was. authorized to nominate additional Members to· the Panels. Tlie 
/~ '"'• , •. ,, •• _., ,; - l>•,i•1 

/. \-{j••,,\,;,,,.,! I • .,..., 

Members-in-charge were reqLJire'cf to identify re~e~r¢h institutions/resource 
• : . ·1~·1-' :,:·•r•_'_.,~ ) ,•.•i,.'i: 0 1 .::,:'~-! r , ,.:- ,.,-,.)_.1, • , •. , 

persons to prepare the Consultation Papers. It was also dec_ided· that the 

Secretary to th~ Commission would functiorl as th-~ Memi-J~·r~S~~r~ti{of the 

various Advisory Panels for close coordination and-speedier al)d effective 
. ~ ,._,... ~-:::' : 1·, - :· .:::-1,i .. '1 .. ,•/,,..::;.t, ,_,_/'.J >r . ,· 
disposal, of matters. Having regard to the impertance .and significance of the . 

•~ '.) • <,~•, • • • •, :• ' ',~,;~(;;;,,:;•:, •~: ' I ' 

· Consultation Papers and Questionnaires, it was decided that they should 
·•-; ·:._ .. •1;"·' - . ::'~111,-•·-, ' 

have aut~entic research backup. - . . ' ,. 
' • ' ' •' ' ,1:· ,•• i:·f"l 

f , ·,1 :6.4 The Commission constituted eleven(Advisory Panels- fore-scrutiny and 
·1 
i $-. approval of the varjous Consultation.',Papers and Queitionnaires before the 

• same -could be placed , before• the·,:commissiori. · ;; The·• composition· of· the 

various Advisory Panels is given in VoJume-11. 

' .r • 

- .t6.5 _The Commission· :· identified · ,rthe - ·following : :iiistitutions/expert 
' - ' 

'oodies/experts 'fo entrust them with, preparatim1 of th'e 1Consultation · Pape'rs ,. 

and Questionnaires on the'areas identified by:it:. ,:,· ,. ' ,· 

.1•,-

(i} . 

(ii) 

_.(iii), 

-(iv) 

(v) 

(vi) 

(vii) 

Centre for Policy Research, New Delhi. 
. ., ' . ' 

Institute for Constitutional and Parliamentary • Studies, 

New Delhi. 

lnsti\~t~ ot~o?ial_ Sciences, ,New.D~l,h1 .. 

All l_ndia l_l')~ti~ut~, ~f ~oca_l ~el~ Gov~_rr111~nt, Nag~rp?li~a 

Network, New D.elhi. 
'. ::, ~ ~ ; ' . • ! : ' • -:- ~- -. • 1; 

Citizenship Development ~p9iety, Ne~ Del~i. 
. ' - -. 

North East India Social Science Congress, Shillong 

Omeo Kumar Das Institute of Social Change and 

Development, Guwahati. 
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(viii) . C~n~~~J~rt~~i5tu~y of Devel?ping Soi::i~ties, ~ lhi. .,. 

(ix) , . lnstitu~e·tor Social and Economic Change, Ban alore .. 
l ,, -

. .(x) Indian Institute of Public Administration. · '\ 

-'s~~id
1

es.'.'th~ Commi~si~n c~uld ·avail of the ·~ervices of ~ome e~perie~ed 
,·, : ' ' I; ' .• ·,_:'"·f,) :C··. !j . - • • • l •. 

~~rsonslq:~~~istj~ by prepa.rin~-~a.ckground ,ma.terialt and expert notes. The' 

Commission also uridertoolo in-house preparation of certain Consultation 
0 • •.- 'j•• ',t,1:.,;•••, •' =,J, 0 '!( ,1:t • r •,, ( / 

,,Papers a·np_ back~round' m.ate~ia!~..; , .. 
-. 0 . . - ,-) 

1.6.6 Th~· Co~mission, fro~,t·i~~'·t~ time, ·released the Consultation P~;~~s- \:t'_ 
'.'.,, i~ ;r 9,.,./(,t~ • ,• , ,l •• •• •'. • 

along with the Questionnaires· and Executive- Summary to the Press and other. 
- 'I :;:,-1··,1·:' ;,_ . . M ,•;•tt ·, 

media, -general,public,- Mihistries/Departments of .the Govern,ment.'of lnd.ia, 
• 1 ', ._ • :~1•i:l:·~-• .... >\ •; • • ;-;.. . 

. State- Governments and Union Territory Administrations, reco,ghized Political. . ' 

"iParties,,:impor:tant.-institutions/Universities; .. ,interest groups, etc.· for enabling . 

them to furnish~replies·to the Questionnaires,,and submit their comments one 

.. the. various issues raised in,the Consultation Papers. · . · • 

1.6.7 The :commission, with the assistance of National Informatics, Centre, 

put the Consultation pc;1pers • .and ,6uestior;maires. or;i. the Commission's· 
' . ' 

· Website for,enatiling the publjc to.make on.line submission of tl;le,ir responses. . . . . 
- ·rhe responses to the Q4estionnaires were collated, compile~l.and ¢dited and . 

·a summary containing gist, of replies was placed before the Commission for 
, , ,' .. 'tr r ~ • - • ' ' • ~ 

·consideration at the ·time of finalizing' the ·recoiririlendations '. on the relevant -

,subject.· : · ,. · ,. 

1.6.8 ·The Commis~lon· 'released '22-"Consultation Papers:· Seven other 

Papefs p~epared for:tne Commission :were also utilized by the·Commission as 
' . ' ,., :');,:. ,.-,/. . . 

-Background Papers. All the Consultation "Papers and ,Background papers 

·have been incllid~cfi~ Volum'~-·11. ,. '. . . ·, . 
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I ·P,oj~cts;~nd Finance Committee 
. : . ' . / . '' _· . . . ' . 

~ . . . 

. ~ -~ .7.:1 'The Co'.11mission at its meetihg held.ordtie 8 ·a"ncl~ ~u!y. 2§~~_'a~~d.ep 
,. 'kf bnstitute a Comrnittee called the "Projects and :Fin,?ncie CorriniJ\t'.ge"cHci, 
A o'nsider inter-~lia the following matters:- . . - . ,; . ·• .. -, :" -~"'-. ·_ ·; .,·: ' .. 

'• . -

'

// ·,,,._ ·, 

(i) Monitoring the quality of the "CohsGJt~tidh Papers'.'. -- ,ancL0
·' • 

"Questionnakes" so as to ensure uriiformity, and eliminate 
' ._,-, • • • • . ' ! 

possibilities 'of duplication' or repetition resuiting. from. the 
• ~ ,' • • • . . ~ •' , ' ,',!~ I •._ I : • • 

overlapping areas In the subjects or topics to Which they relate . 
. i• ' I • ' 

' (ii) Lay· down broad· guidelines and proce~~~es -for ithe. pass~ge of 

the 'Consultation Pap~ts'_ ·, and 'ciuestipnnaire~' thro·ugh the ' ' 

. various ~tages'. 'I ; '_ 

. , 

f.7.2 The Committee comprised of the following members: 

1 .. Shri Soli J. Sorabjee (Convener) 

2. Justice B.P. Jeevan Reddy· . 

s:· Shri P.A, Sangrria 

4. Dr.S~bhash C. Ka~hyap. 

~- o~:Abid Hu~s~in. · · · 
' • ·, • r ,· . . a: Shri K. Parasaran 

Eliciting Public Opinion 

• : I ... 

' ' 

. '-. ' .. 

. ' I ', .... ..,.·I 

., 

1.8.1 The Commission took variqus steps for having a 'wjde range- of . . - - :_- ,. ,•· ' - \ ' 

consultations anq debates on ·va_rioLis. issues and d/fficuJtie_s·;~isperiE!nqe<:J in 
• • ;c I ., 

the wqrking of the-9ons~itution for mor~ than so: y~ars wit_h _a, view to. ~liciting 

public opinion. For the.,said ,purpose,, besiqes. is!?uing a pu.blic: n~tic~ and 
• r 

_ . cin;:ulating th~ consultatiqn pf:!pers and questionnaires ,tq elicit' re_sponse~ and 
. . 

replies, as and when the -variol,ls Consultation Papers ·and Questionnair~s 

were finalised by the Commission, these along with sumrT]ari$s thereof;were 
• • ' • ' I • 

. released to the media at press conferences or otherwise. 
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1.8.2 · Certain Universities/educational. institutions in various pt1rts of.the 

,. country agreed to conduct Seminars/lnter~ctiv~ S~ssions on behalf ~f the 
' \ 

Commis~ion t9. elicit views of the pubUc on vario~s- issues of, concer~- The 

. National· Law Schools/Univ.er_siti_es/College(s) which ·conducted seminars and 

conducted public interactive sessions:.,under-.. ~he sponsorship, of t. 

Commission have been listed in Volume:11: 

-.. - ; ' .~ .... . . . ' ' .. 
1.8.3 In response to its P-tiblic. Notice, the Commis~i~n received more than 

:::-'.· - - :··· -, .· .. ')' ;•,. :, : t,.•:· ::. 

20,000 letters/communications/Memoranda. The Commission examined all 
-. . . -· . ., ' ' - ,·. ·. . . - ~ . . : ,. ~- . \ ,. . . . . 

the communications/Memoranda/letters and found that; 2350 of them 
. ' 

con~ain~d' c;ertajn suggestions/cO;,,!.llents C relev_ant . tq, :-t~e stucly of the 

C_ommissipn a_s per.itsJerrns of.refer,ence;: The:r.est of the.communications 
. ' . ' ' 

were too general in nature. Certain letters questioning ,tl;le necessity or 
. . 

relevancy of the review work were also received. 

1.8.4 The Commission received 212 responses to its various Consultation 
. - . ' - ,\, _,, '•- ' . t;. . .. ·i' . ' 

Papers. Out of these, 131 respons~s wer.e _from _organizatipns /_ institutions/ 
• I ,·,.;;, I ' ',.. • . ' I I \, ' I ' 

associations . / universities / State Governmerts I · Union Territory 
' • • ,•:•:; J ~ f -~ t ; . ' •• 1 ' ·: I 

Administrations/Central Ministries/Politi<:~1. P~rti.~s: a~,d, :81 _ frd"!l)ndjviquals .. • A 

list of individuals/organisations who made i"epresentatibns't~ ,ttie Qommission \; 
• , : 1r ,- ~- ._,, ,r ._ , ;i, ,· i • . f ,; ; . 

and those. who responded to the Consultation Papers .and Oll_estionnaires is 
, . ' .• ·1:. i .:r. ·, .. ~- ;· • I : !' •' I > 

included in Volume-II. · · 
1 

' · 

. Process of lnteractio.n · 

I 

' -1 
··1 ,'• 

I 

. . . . I . : . . . 
1.9 F frl orde'r to eiicit'views of 'experie'nced persons"o/2 th'e' problem areak, 
,--, ,~--··•-·· ·-~ ,. ,, - ··,·,_ ' .- . ' ; r· - .. •~ .. · I J. ''· ,· -·. _· : 
besides.,sponsoring,. Seminars,· the'~or'nmissionLheld 'wide-i"ahging ·interactive 

'sis'sions'1 with. repr'eseritatives hf ·oo'clie§Yinstitutidns; which"' ... came· up w[th .. I ,, 
'.proposals' for-such interaction; The Commissio"n:-haa 'als¢. the 'privilege of 

, • . . ' , . . • . l . • .•• , . • '_, .• - ,. ! .. I, , , , ! ' . ' 

lhviting distinguished statesmen and other· persor\s--in''\i!3rious fields and 

:~:.~~fn~}.~,eir ~:~i~ws:_, ~hey •i.ndu~ed' s~-~~: 6~ __ the, ~~·r~·~rJ ~rim,~ '.Minist~r~, 
Governors;' Members of Parliament, political leaders ·anti Journalists. The 

I ·19 : . ·•1•_:· I .·'ci.·j,, ~;' . i: I 

. i' : 
I " 
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I /· '"-., 
I , { ... ,, 

Com111issi_ 1 
•• ca!l.e.d 6n the torroer·P.resident _of India, Sbri ·R. Venkataraman· 

and.:ha , he -:ti,eriefit othis -views. A list of. bodies,/ insti\utions and. persons 

wi.th '.• ,horn: the Commission had direct, interactive sessions is . included in 

· Vc:>I me-I1. .. ; . 

Deliberations of tlie Commission 

'< _,: >\.'.10 .. 1 :The~deliberations,oLthe ,,Commis~ion; were spread ,over ,~~teen· · 
'h ,_ • . • _. ' 

'<·' ~:/ .sessions and 44 days of sitting~ .. The Commission in its· initial. meetings 
' I • ' 

decided the mE!thodology and procedure' required _to be adopted by it for 

carrying out the task before it, identified th~'\iroblei'm,are~~-. put one Member' 

in_-c~arg,e. of _ec!ch _ar~a,, a,ng. qrg?nJ:z:!:;<:l. t~e w~p9~?tio'r:),. ?nd c:irculati9n 9( 
,.::-,ttll.J 1,l-:- ,_, ,J) \....•I.,~~;,._,_,,,,- .• ,:;,,.\'.,,·, !"1 J ·-.jt.,' ;, .. 1'' -:·, , ,, 

·cC?ri~ult~!iO!J.P?P,~rs8,h,}'f\OQU_~ ':1?,tter_s_of ~9pcern_. .... '. . _ 
--,"··· ... l ! ·~· -.~ .. ,, •••. l',J I/~•. I..-. •• "-..1 __ .J ., ),· j' ~. ·- • :.1. ~11, ., " '~ J~ : 

:'3:.,\:f ~.s:~ :'· 1 ;C: \ -. · 1 ·:-:1.:";ii_~j~-•._; 1-:i_ 1f}fi __ : -1:::'~~ 1 c::.-1; :·:i •·:::_i.·", · .. ; _ 

1 ·,1 o;?,. Tbe Cc:>\f1~~§S)?n,,?i~c~_s~eq in dep~b t,t:ieyario~s, i~§ye_\> brought bef9re 
C }_ ... , .. .; ,).JJ , J ,. •--- ·- • _r)...,,J,1. ..• 1, , •• ··' •• I, ,\•• ·L~ ) , . u . .., f 

iL~,Y Jt~l1ernpe_r~., .. l~E)irfo~ris~.ip?., also 1:H5.cus,~~g thtt Y::~riius c~~suJ~~tion 

Papers for finalizing them before these were actually iifaued·for eliciting public .. , · • , .;r· ;•11;r'L •;:.. . .. ,.
1
; . , 

opinion. Opportunity was availed by the Commission, during these me_etings; 
• ', • I ' : ' • I . 

to hear the views of emihenf persons and organizations who came forward on 
• j ' • : . ' ' 

.. their own or atthe request of fh·e Co~
1
mi~slb~ to gi:-,~ thei~;suggestjons. :' ' 

I
. f' -; 1· I•· - . . . H ' ., •- '( , 1 , , • I , , . ,·, i, , ·• · 

• 1.10.3 In its thirteenth, fo~rteenth ;and. fifteen~h meTiH~,~~ h~I? •!~ _November -

December, 2001 and . in , January, 2002 the Commission held detailed 
. , · ' I: .· .. ·~~-,lll ' r_ '.. \ ,i , _:-

discussions on ·.draft recommendations as contained .in the Consultation· 

Papers and the public reactions .and comments receive<;! ·.thereon alongwith 
,.,.~.,•.•,- .... •T~·-'1· , .... ~-~. •,,-•- ;, ,-: f~,--,1·-,· ·: :, ••,••I~-,-,, -•-~' 'I" ,;...,- ,. ,,,. ' 

the cfraft•''reports•· on-' seyeral' aspects 'of''111atters under" review:· Each 

re'tbm'f.nendaiiorf was 1tfiorb'Qgh-iy d~~~ted 1~na 'consid~red'~~fore 'it was fina.ny' I 

adop~di~y tfie'Gomm'fs"sitfo. ~tfieFm'i~Uies')of1he "meJti~g's ofthe C6mrriissio'n . ' 

afereproducec.iinVofurne-l
0

l;!,,:'•'·•1l'' ,, '· ·. ,.· ,:·,· 

_1 :1'h:li Beskies: 1the reg161~'?m~etings:' the Conirhissidn ;had' opportu~fty ,to 
: .,__:, '•/~./l.'"''l'"i,1"'p)..; ,-i"J '•,' •< • •,• 1 '• " '• I '' l ' •, •, ' 

interact.with' various persons/ bodies/ 'institutions for hearing their views. 

The~6 1''in'cl~cl~ci''cfiairm'gri. 'and Members of 'the1 l'.Jnio'n :i Ptibiic. Service' 
' . 
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\ 
Commission, Scientific Advisor to· Prime Minister, Dr, A.P. J.:.Ab I ul Ka.lam, 

. . . 

. Chairman- and Members of the.:Scheduled Castes and Schedule Tribes: '" __ 

Commission, Chairperson and Members-of National Commission for., men' 

and others. 

. -
. i~•:"v_ , , : ·;, - t[,"•.,-; ~..... " 

1.10.5 The Advisory Panels of-the Commission also helcJ seVera)lmeeting§' .. 
. ' . . . J-,:: . . . \ 

for detailed discussions for finalizing-the Consultation· p~pers'-a"n'd,:s9r,n~·6f-tqe· 
' . Ba:i:kgroun·d.Papers.,: 

Drafting and Editorial Committee . . . . " 

. •., I . " , ~ I . • • 

1.11.1 In September 200·1, the Commission decided to appoint an Editorial 
. • • ,. . • • I 

Committee to edit the draft chapters as corilpletea by the Mernbers in°charge · · 

. and approved by the Commission.- Later in December the Comrnittee was 

reria~ed Drafting and Editorial dbmmittee ~hd enfrJ~ted ~is~\.vith "t.h'~ t~sk- of, 

dratting. th~ Chapters. Shri ~bpi K. Arora wJ·sf1rl~airjt~d- fo" a~si'st the 
. ' . . ' .. I. ..' 

Committee as Consulta~t. .. 
•• l • 

1.11.2 The Comm!ttee consisted. ofJhe followlng: .. ·, 
~' j • . , 

.I 

1. Dr. Subhash C. Kashyap (Cha1rmari) . 

2. Shri K. Pa·rasaran 

·3_ Dr. ·Abid Hussain· 
l- ~• 'i:•:-,l ',;;,, ~.:. 

;-
":ii • ··..: --._~.:;.' ,- .. ~ 1··_~:_·(,._·._._ 

1.11.3 The committee held .1~ ,sessions . _It w6~ked; out ttie chapt~ri~ation, 

layout and rules of format for presentation.of the Report in two.vol~rnes., The 
. , •• , , . I > - •••• • I,• . •• : , ! I , ~ • l 

ft~t. volume c,ontainE;ld the -mai~ re'polj and ~he ·SE_i~o_r,cJ .. y9lurr}~ j(qi~lg;e:d ip 

Books 1, 2 and 3) contained data regarding _representation~· .etc. an~ 
' ' • • • I , 1 I 1 

documents like the consultation papers. The _main report was to c9nsist of 1 ~ .· 
• ! ' ' 

chapters; The committee members divided the chaptl;!,rs 9f ~he report ·am~ng 
. - . -i- ' ' ,, 

themsel'-'.es for purposes of drafting af)cl editing. _and on con:,pl~tion, .each 
• p • • • • • r - , i-

. ch.apter was.discu~sed, word by Vi!_ord by.the committee. before it wa~-fir]alized 
, ·, .,, · •, ll _, •• • , , -11 l ,; : 
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' ' 
' ·1 : . 

I 

·10 form1.'~arfof. the Draft Report to be ·place~ before the- Commissio~ for 

. consideration and, approval. 
. _/ . 

optibn of the Report . 1/ . ' 
1.12 Th~- Drafting and Editori,:11 Committee of the 'commission submitted the 
/ 

· complete Draft Report to tl)e Chairperson on_ 15 Februa'ry, 2002. The 
_r 

·/ Commission _considered th~ Report at its sixte!ln_th session spread over_ five· 

, days from, 25th F,eb~ary to 1-st March, 2002 and the Seventeenth session 

spread over in four days from 6th to 9th March,' 2002. The Report was finally ·,. - . ' '. 

adopted and signed on 11 March, 2002. The Commission resolve.d to present 

it to the H_on'ble Prime Minister on .3.t'. .. 1:-J a_-rc'1 .2.002... '. 

.£{- /4Jf 
- ; (SoliJ. Sorabjee) · • 
·•.·- ·>:Memb·er.· -

"-' ~'-:' '. ' ' - . ,,. ,, 
·,• 

, ' 

Jd~ A~o;ce-J 

(Justice M.N., Venkatachaliah) 
Chairperson 

~~j~ 
(Justice R.S. Sarkaria) 

· Member : 
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CHAP.TER2· .. . 

Approach to review 

2.1.1 The terms of reference'ot-ttie Comn'ijssjon haye be~fl so artistically drafted 
. ' ,,. ' .· ~. ' 

_that-'tl:ley admit of r:io scope for:misunderstanding, · Th~y aptlfmeet·standards set 

by J. Stephen. for a d~!')ftsman to attair'i,:a 
0

level;~f-profi~ie~9Y:ir{drafti~g statutes . 
:• ~. t • ' . ... L ' ' ; • ~ L 

whereby·,a reader or.:user of law drafted: by him is·-.nq!•lik~iy to'go astray in 
. . . . 

construing the law even when he interprets it wiih a bad faith. . . . 

. 
: 2.1.2 As the new miliennium··cominen6e~";" W~\ljve •in', a'wor(d deli~ately pol~ed 

' , • ".. ' r , • • , • ., • ~ I '.. '.• • 

be~een pasi .fe~Jr~: an\;lJutwe hopes:· Never in tht:i past was the need to develop. 

· capab[lities tP :ma~age_ fo(ces·.of·ch;:mge so, viia,Il'. Science ~nd technology will 
' .. , ,. ••• ' ., ,,· • I, 

chang!'l the world. of· tomorrow beyond rec:ognitiom Life-style~ a·nd minq sets will 

change; so woula° our. world view: . Newer· .ctjncept~· ~f realth and newer 

dimensions of poverty will emerge; and so wou'rci ~ewer patterns of geiQ-pbliti~al 

eq1:iations. · 'The world wili' increasingly be an 'inter-depen~ent ~orld. 'What 
' . ' ' '. ' . 

happens in far away count~ies is as consequential to our.securit}(and survival as 
. •' •. • t -' • • . " 

what happefl in our irnmed[ate_ neighbo1,1rhood. Research in genetically mo'dified 
,' : . ' ' . ' . '· ' . 

food, for instance, somewhere in another hemisphere, for instance, will profoundly 

affect· 9ur agricu)tural eionomy. Those who' bear the 'r~sporisibility of the 
: :_: • • I ' • 

government have ;a historic role and opportunity tp,re•build and pr~pare lnaia for 

its rig)1tful pdsitio~ 'in the. comity of n:at[bn~' ~•s' itohtrimnerin h4manl<ind's struggle 
• I _ • ·• _ _ l 1 • _ , • '. ,, ,• r • • ·:. ' •' , - • , 

for a.greater future,, This,.requires enlighter\ed:leaaership-t,aving vision and deep 

~sen~e~qf)'mi~s;onl ·and great' a~6u~t- of ·~u~~ \v~rk' ciri. th~i} 'part .. There is a 
I • • ' -

gnawirig.·dotibt wh'ethe·r, sometime and somewhE!re 9own the line~ we, as a nation, 

_appear;to ·have dmpped so~e fundanie~tal valu~s of a free and self governing . 

people ahd are finding ·it extremely difficult to retrieve and restore these values·to 

·the1f, proper.position in our·naUonal IJfe. The words "changing, needs of effic_ierit, 
- ; . - . -

' 
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. . . I\ 
smooth and effective system of governance and socio-econoflliC ,,developm~nt"·"-

impart an important dimension t~ the task. "Today's world", wrote'~ scJ1.~\ar, \iis 

divided not by ideology but by technology"1
• The following characterizes the" ature 

of the contemporary Indian State:· \ \ 

' 
· ► . The cruci~I failure· is the inniite resistance in governments and'. \ 

' 

governmental processes to the fundamental article of 
democracy, viz. that all power and all authority flows .from the \ . 
people and that all public institutions are meant solely'to serve 
the public interest. The .assurance of the dignityof the individual .\ 
enshrined in the preamble, of t_he Constitution has· r,amained 
unredeemed· •.. · · · · · · · · · ·:-

' 
- ~ 

► From this fundamental breach of the constitutional faith flow 
• . , . • • • ,..-,11;i ,· I _ . _ -' 

almost all out present ills. The fitst and the foremost need is to 
:place · the citizens of this country at. center-stage :and · · ' 
demonstrate this prioritization in·. all manifesta'tion : of 

. ' ' ' 1.'; ' 

governance; 

. ~ Clt{zens see their g,/vernment · "beseiged by uncontrollable 
· · . · ev~rits and are losing faith with institutions. Society is 4"1able 'to . 

--, . , cape with-current events."; ; , ·. ·. · l . ' 

'· 

1· .-

·.► Human dignity, human- rights, litetacy, health; sociafisecurity 
and other public goods are not to,be seen as.ultimate ,rewards 
of development; byt are : quinte,ssentially crucia(, ·to · the 
developmental process ~tself,-'' ' '" I t ' ' 

' ' '. ' 
' ,, . 

► Vi~ion of the future shf3p~
1 

of the world Hes in science!: 
technology, · economics, · international trade · and intellectual 

• . property regimes;,. ; , :, .: · · · , ·. . , . 
I. ,; , I' • 

►--·Human rights and/tie iole '/~dik' i6ould endea~our to'pert~rm 
... ,are matters that- m'ust receive fuller, more organized,' s~nsitive 

and incisive intellectual responses; . 
. ' , : . ' . ' . ·: .. ; ' ''' 

: I . 

. ► ' The abilityto respond to andiminage the great forces qfcharige 
ushered in by_science and technology is of critical.importance, .· 

, <' , ,I • ''. , ' • , , 1 , ' l • , I 

The future of the world· is 'knowledge based and knowledge 
. ,;, .· driven. We simply, cannotl:~f(o,:d,,to ignore this: trLitl). <J?ur.• 

strategic eqonomic ~esponse~ 'ri~fd to.be sharper; . : ,, , ... ; , , 

I •'" 

,. le I I\ ' 
1 I t I·• '. 

1 Jeffrey Sachs "NEW MAP OF. THE WORLD" The ~dd~~mist: June 2000 
. ., - ' •~'" "ll :·· . ' 

1,., 
,1, t''! 
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' 

. ' ' "'' ~►••: the Indian State h'as not shown"comnfensurate·· ahd sensitive_ 
. _rflce_ptivity,to the gre.aAtr.arJsfor_mc3t[of!JnJntf1rnafionc;J/ (aw,,c3nd·il)- .,,, , , 

the concept of nationa} ,sovereignty. D.omestic application of 
" ''internatioiial treaty' obligatlo'ns 'has"n&f a'clequa·tely' 'rriforiried its. ,, 

. 1. ins,t;tu!i9,:i~-~Mi1]imµm,economic st?Ul,{jc!Jfd§,afe n_o'w,(!Je_gi[imate 
component of a ju~ticiable Bill of Rights . 

.,, , · ·;" :S1: ·,, ,. ' '·, ·1.·._(· .. r[·1 ; : '1l_,_, ; 

2.1.3 Over the years under,.~he,.§iwe_ep of the glo!J!!J wii:,_QS ofc;haDgeJrai:,sfor-rning . 
' . . r - -

_,,,,. a welfare-economy into a market economy, the State has itself undergone a 

change in its character and in its'rnechanism'~ for:th1e::reaiiiatio~ of its: 's'ocial ana \: 

ec'onhmic'goiii:i-the overview of'ihe World' DeveiopmeHt'R~i\Sri12tioo m'ention!f J 

. 1•f · • r· ,·, - _ . ., ,- -, , i··· '. · · • - , ... , ...... ,.., ~-- lh -,_~,-,-, -,-,'.h~ ; ... --~-- ~ ,. '_' 
that "The development lanoscape' is'being transformed; presenting policymakers· 

': with. new challenges at the global and local levels":'~The'Repdrf r~i:allsfot.ir 'criticai .. 

. , lesson_s which 50 years of development-experien¢e have yielde_d .. "First,.m13cro-~. 
:· · <. - c. ~..:;·t:;n:,-=--"'·,~n.,t. \~-K1'~~-1·H:-1,f ~t,~:.>yt1ttT'."<:.;l,:,.,; 

economic stability is an essential prerequisite for achieving the growth needed for · 

dE/'.-felopment., Second,gro~th does not trickJe d9y.,n;_p1.1yelqp~~11t1must-.a9dress ·. 

tium?r!;;IJE;lE;ldS· 9.[re_ct)y._. ,.Jhirp, ,no :qne,. policy", 1W[lb!figg~J,,,d..e,velopment, ,, a , . ' . . '_, ' 

comprehensive .appro9Ch is, needed. Fourtb, ·:iQS~itu\i9ris;,•roatter;,.,.sustaine9 

, development should l:>e rp,otl;ld, in p,rocesse§i ,tlJ,~t •c8.f-E3'1 socj?IIY• Jnclu.sivi:;i, and . , 

r~sponsive to changing circumstances." 

· The •p;asant''a~ History· · · 
• , 0 ' : r r \ :; •,__. • 

• ' ' '\ ' I •.,. -·- • • ~ ,,, I , i. ·., \ .: ' 

2.2.1 · "Monarchy", it :is ,said, /'lives ,by .hor;i9w;agd ,the Republic. by ,virtue". A 

period of little more than fifty years may, conceiVably;tie. not deemEla to constitute 

a period of history: being; perhaps too short a span in the lffe of a nation, or to 
~ ' S,:;. ;:J .:.~. t, ... 1, ' ~( .... ,:-,-q; - :!,"'l:f: ;~~£,'~fl .. ,. ' . 'i•.'1 ~ . ; ,t,'-· . 

,pass judgement about a nation. But that time-span is enough to discern the 

virtues imbuing c;1 n9.tipn's, politjca[ ,institutions and lhE/ •quality ofjts -leadership. 

However,·-if the achieienie'nts· ofthe' presen'f''are so remarkable ·as ·to be historic, 
. , • <J, > r. E, .• ·,.r- . f; ~ 1~<> -1 ' 

then, even a decade or two can be of historical import. 

' 2.2.2 Surprises can be exciting and pleasant. Germ?nY and Jap5'n were 
- . -- . 

amongst the many countries devas.tated ell the end, and as a result, of_ lh«:!1Secqnd 
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. ilJVorld -War. The econor:nic-development- of ~3ermany, its re-unification and the 
. ' ' ' , ' ~ ,._ . . 

, , ; ibroader·agenda• oFthe ·uRification of Europe' provided .one of the· most -shining 

. ·;:,exal'.l)ples· df ~111ig11~er:ied ,political state~riianshi~; ·yvhile a rne-~~l~ni~riiij!_~I ~itler\ . 

. -tried. to pu!\a 'GermaR roof over Europe, Helmut Kohl: was determined ·to put a· 
,, ·. ·' .. , .. ,·. -. ;,,.:t:f--.~::· . '. ~ - ' ·-~, 

!European roofov~r Germany. Quality' of leadership tias immense signiff~nce 
,',. , ~- . ' . . . . 

· ,especially•in periods.pf national crisis and reconstruction. . 

2.2.3 The s_urprises can, quite often, ~e unplea~ant. The 201h ,century has, on jts: 

co~i;cienc~,:~qrn1::,too mill!qn human beings killed iq armed :conflicts arid a further 
' . . 

120 million 9~~~ -~~a re~91\ of eoJiti~~lly-related violence, in V!hicl;l rape, _ethnicity, 

reJjgjon or political opiriion ha!! l:)eeil,a. factor. 

Co11stitiitlonal ~;~~;-Ap~r~h,~jion~·-: 
• . . ' • . • .,-~ ! ".•J ~ . 

., 
.~ . ··;,_ .. ;! , . 

2:3.'1" Atbicentehary of the Constitution of the Uriiteo:St~tes·ofAmerica" a group 

. of• .about two. hundred P,ersons - professors, jurists, politicians, •-journalists, 

diplomats, administrators, se·nafors- - looked· into··the need' for reforms in the 

American Government. The broad issue was identified thus: .. 1' 

"Government deficits, the spiraling imbalance of trade, inconsist~ricies 
in foreign policy, illegal immigration, unemployment, -the decay ofour 

' cities, the abuse of the environment, the staggering cost of elections, 
and the piracy of special interest groups - these problems and a host 
of others have led thouglitful citizens to question whether our political 
system is capable of meeting the c_hallenge of modern governance"2

., 

As to, the need for reassessment of institutions, it was said: 

. "We staiic:J in awe bf the wis'e rnen who framed the Constitution: nearly 
(Wo"centuries ago, but as they themselves anticipated, changing 
circumstances demand a 'r:eassessment. ,a . 

i ' 

, ' . . 
'' About tnii_&ok-~~d lheE~ifor'.:-Reforniing.~rn'e&a'fr.Go\.emment ? ,. ', .. 

:·::.. .. 

..____ 
\' 

<: /.,:.:::-;':,' 
I ~ , • • , 3 ib''1d ' •.. '··,:•-'. ., . , ' ., •, . ·, . . . . . 

,.. ; -~/. ~ ', ' " :,; ' ·,· ~ 

. ,~-" ".---~ ,/_.<\~<·;, 

\ 
\ 
' ' 
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" 

' . 

I. 

I 

.,, 

2.3.2 The Debaie ranged from "Leave the Constitution Aiorie". to "Crisis aricl"lts 

Cure''., 'The foremost requirement of a great power", it was notited, "i;, strong 

executivi:i-leadership. The political demand for it, manifest world~wide, arises from 

the present condition of international relationships, given the state of the military 

.. -:arts;' from the inexorable need to. develop and 'us~ science to maintain national 

·security; and from the· nature of modern . eco~omic and social organization 

especiallywhen·couplecJ-1.Yith emergent eco·1091~a1· consid~ratlons." . 
. . 
'•'t . 

2.3.3 The.opposition to the. idea of any reform.more ~o of constitutional reform, is 

·. unders'ta'nda~I~ .. :·:oppds"itiohihay ari~e: frdrii.:ani!b'r}riore:.of several conceivable 
. I ' • · , 1:- -·, · • , . i rt · '• 1 '· 

appi"eh'ensions 'vis-a-vis the nijture and compo.siii6ri oHhe reform body itself; from 

a :propensity for conservatis~; a form of ine~tia relatfv~ ·to change; or from 
. ,-, ·.. . . 

.apprehensions as to possible loss' of available privileges. On the first, a study 

says: 

' ' 
"TfJere;ds. much to be said _for, tlie. use of, a ,con~titiltiorial revision ·· 
commis$ion wl]_en, it,is so composed.{ls.:to be representative of the, 
l{aiioiis tTJajbrir:itefests of the 'state; when it is dominated by orie of 
tliose·interests, 'little can be expected of it." 

On th'e second'ciiu~e-·ofopposition, ft,is said: . . , 

"The forces standing ~gains/ revision have as .a major ally the 
conservatism and apathy of the average citizen who is willing to suffer· 

· what he knows ra'th'er than'risk the unknowr(quantity that constitutional 
revision may produce. The history of constitutional revision.wherever 
successfully accomplished has been :one o( constant abd unremitting 
efforts for' citizim education over a- perio'd of years: Citizen demand, 

. · . . and onlt;cit(~en demand, eventually o.vetco~11s th~ interests.standing 
· ih, OR po~(t/o[i)o change., Great economic, social, andpoli(!ca,~ pressure 

: : : 'is 'required-to ·overc9rh,e ·entrenched interests' and citiz,~n 'inertia~'4 · .. 

:, ' 

On the third factor,: it. is observed : 
,. ,, 

'"There ate always substantialand powe_rful forces that will oppose ariy 
extensive constitutional revision. There are always groups that stand 
to .lose - or think they stand to 'lose - in. power, prestige,. economic 
position,_ or legal· status if a constitution is substantially' rewritten. 

~ Major Problems in State Constitutional Revision - edited by W. Brooke Graves p.30 
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.FJewriting, .. will, bring up for, reassessm13nt and r~determination the 
.,., cohstitutiona(provisions under which fhey hold power. '6 

. ~· 

2.3.4 "A nation may make a Constitution,, but, a C,onstitution,.cannot make a 
.. ,. ~ ' , , , I . 1:, ' ;t l, f , ' , , •. 

,.!1a,tjo11". ,No_ ~onstitution, wr!tt~~ ,o~e'-lP,'!Vfi~t~.~,•-. i~.iworth more th~n the. poJitical 

temper of the community allows it to be worth' .... .A Constitution, however lofty its 
' , ,- l [, , ,, ' ,!_l 1 ' 1 •• ,, , • 

r· exhortati~n~ a~d sentiments, ,[s, pot, a self-executing document,:: It requi_res human 

agency to imp)~Jl)~nt, it .. The, p,o,lilic<!I traditions of the, people and lh!l, spiriJ of 

constitutionalism are what make a Constitution work. Its essence is its practice. 

, 2.3.~. An ass,essn:i~nt of 'half~a-cen_tu,ry_ of the Co!)stitutior;i at wor.~'.- involves an 
._:! • "I • • ,_ ' , ' ., ' . • . 

appraisal of the performance of all the three organs of the State, viz. the 
• ' • , , • • I 

· Executive, the Legislature arid the Judiciary. Th~~e organs ar~ · not ~~rely the 
' . ~•• ',f • .::' . 1 

·• • -~• ~ t.::' 'jl :_, ;i;,,• •: -.' ' ' . , •.- ; . 
11'\anifestations of the pres~nce ,?f the State'., ,Their Junctions J,old a cardinal • . 

'(0L . . . j ·~{ ... ~~II I, F ,I , ~ . ·' ' ' " ' ' ,·1 . 

position. The conditions of activity of these organs are. elemental to the 

comprehension of the inextricable nature of the relationship of the various organs 

ofthe,State,and,provides an understanding of the philosophy of the Constitution at 
,..,·, • ·-·••" _ _. 1~'.,,,;(·--11''; -- 't -{,, c',..I \ 1 

work. Makii:ig; of lnc!ia,'.s. qonsi!!lii}pn :_h~s· )teen a. sluP_ebdous .t~~~.' ,
1
.l~dia ha,s a 

diversity which few countries match. Its diversity needs a constitution Vllhich is not 

intended for a nation; but as a writer said its constitution is intended for a 
. -_.: . ' ~ -, ~· 1-~ ' ,f' • ' . :11 ' 

civilisation. 
t-,r' ,\'"'.:: \:;p, \\ f"\• •• I•' 

2.3.6. In, i;fu -~~h·a~ging,.cqrite~ of glob~li~el'.t,econorny,' the Fundamental law 

should address itself in ·action to relocate the-sources of the social obligations of 
L•· ,. •! 1 ...,;, , '; _-i-, -, ,. 1t1~·· • ... \ ,. , ·_ - \T\, .. " ·., ~:.. 

the:~tc1te. This is~ compJipate.o exercise. • . · Central, · ,to · the . •proc·ess of 

developmenf i~ '!lie realization: ·of rights. It means Ilia! c:9hsidei.ration of human 
·_ • Ji>.,1.;\)i•·-=-,~ ! \' :"• •.' ·, ,_,, ,.., - ,,' ,\,,,)11 

rights, eqyi_ty,, ~qy~lity,_- eAl/.,i;il justic~'-an9 :!~El: aq:qmmodaliqn .of. diiJ.ersity are 

central to the conceptualization, design, implementation, delivery, moni~oring and 
• ' t:' ,_ .:, •"';, -. r .. ~ ·1i1nl =,.--g , l 

evaluation of all developmental processes. The problems of social exclusion, 

more .viryl~nt il),,li;u;tia on,accountiof J~El. 1Jie~archi9€1li~tr!-!9~ur~ ,_of its,§9ciety, need 
systemic'scili.Jtions: ,,, ~.·: ,,,. '.•· ·' i'.},' ·• -~·· ·- ,. •nr,,• ' 

••.~ ~r,::J I .. • ' ('~.- _;\ ,--.,~,... ; I-.••,,,, 

5 ibid p.28 

,._f'I •, . . ' . 
' " .. ,, .. • 

• , ·o l 'r- •' 
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' 
2.3.7 The,

1
working of the Constitution over a period of about fifty years, on a 

I , .' : ·, •• '. • :-; '' ~ • 

,. balanp7~f Jhe - goqd · and bad, c1cbievement11, and . :fa'.iures, · promises and 

_. p~rto;m~nces; is one 'of fost opportunities. Th,e incr~asing impurity of the political 

., " climate: and its deadening effect on the creativity .. of ·. the people present a 
I . '. j • • .... .~ .; • ,fl ' • ' r ,.., ... , ,; ·,.' [:. •• ;:. :·,::r) . ;· ··: 

depressing p1ctur~.- T~.erE! are, 1t1s tr!,Je,_some:1rnpr~ss1ve.c1ch1eyements. Much 
',-. I :' / , • • 'I • •'\ , ,, , • . r• ,;l, •-., ;' '··,' r ' [ ),:;! , , ', '7 

; --:" has been done and achieved; but:in thel area ofsociaJ,ju·stice perforniance-fafls 
;,.J \ , •• • • ••• ;•" -.•,' '• r'f"i'f" • ,_,•;. · • ,t •.

1
(\' •• 

·~ · . · · greatly short cif the pote_n:\i~ls -~~d bf, E!f p~cta\iogf , "M:G·: , ·-~ , .. 
Polity and Democracy 

2A.1 All political the·o'ries· are' united· on':the" question' 6f the' p'rincipie; against 
1,." ' ', ' ., ,,., '1' Jl,.,,.•I ; ; \ --~ ,•:. :•:t.,"''( /!.;/,., ,•!' 

t arbitrary Government. When a democratic-system it:1_,chosen; a nation cannot be 
~ --. -,:-i,, - ,~ .• - · ~-•i·• ,, ·· -·,· r trin~ , •._·.• ·_,»,.;- ·. •, ,1,f>, • 
· impatient with democracy., Democ'racy has its own defects:·it is· n'ot the best or the 

-~!- ,_- . - ,, 1.,.~~·) "I l ':·,:.< 1IJI~ ,·,-,1.-_ ··1.•.., '•l' _;, .·' ·L; ,,·'. . 

most beneficial form of political organization of.h1Jmari-beings. But it is accepted 
' • . • ; ··~ ~. ' • ... • ' . ' ., •.. I",,. ' 

as !ti'e ,!ea,st hqs.tile amongst all_ othe~, sy
1
sterris,J~i~d- · ,;pe_,slackn~!!s in jettisoning 

' • • I • ' '• • ' I , \ ''• ! 

the heavy baggage of inherited social evils in India ::tias!produced pervasive 

disenchantment with the institutions of democracy._ 'Collective action. that 

. promis~svast beriefitsi~ retarded py!J>peciaJ.i~t~rests th?t,t:iold,strateglc:controls' . 

.;".• •' ,,,l'r:'..:,l~ ,'• ,•; ...i'~ff.,,\.,,:._1:•,. •~•••, 

2.4.2 The political structure and system un.der Jh.e lnd[an_, _Qqnstitutiol'! .. 
·• ,i-,;!- ~ 1:: .. , .. ' . )1 ' '.,, , 'lJ i','••· . ,i, .. , l.1fl,~ t,. ·'"' ·:-h· 

_ envisage ? f~df!ral d~l)'loprati~ forfTl, qf ge9r~,W,";!~?t~~~~~:.o~ t~e ~~lp!!s,~f 
equality, social justice and republic!3nism. It prqv,id~,~ :~.fra,r;ne.wor~,f9r the 

j i , • 1 ., I, d • ·• \ • ... ..• I • 'I. ,: j ' ',, " 

~Uai,1')1T11nt .. of_it~ r~~cial -~n~d" f CO]l')O~_i~ g~~\~:' )} ~r~~i~age~:~,:.~~~1~,-R~?tri9, I' 

. welfare· government. Fundamental Rights and -the 'Directive·P.rinciples are 
.-•~ ,/!, , ri '' ..• ..' '~ ,I ;· '. , t .~., ~.<;G. 1~.i't;,i•:.J1.:l)1) /Jj~',- .' ,:.:\! f_}'°'\-?::. 

the conscience of the Constitution. State has social obligations. 
-~~ •-:(;. •~ : '\. r;,·!" I \ ;,,J:1 . ._, .' i.:•.'•\1/ \'.: ,11:,;_i, 

. ,' . " 

• •• • •i • .,,,, ,t,.,··1 .,.., , •·/;i-'
1
,"'· t· :,t•,··1•'•;~/n .. ,!•~·- ..... -/ .,,r, •r,r ·, ,, 1 

2;4.3. A glimpse of.the 'H?lf.:.a-century of'the ConStit!Jtion a.fWork' rendet'som~ 
unde[e'ctabie ccinclusioniriri·e-119apabi.~: "( ::,u ::n::, . ,_,.' r "j ll: ; •f-.. :,· - u 

(a) 
'ti' ',, 

The full realization of the goals 'of soci~I a~d economic justice·as 
rev.oar_ds.~fa::p,eaceful jS~Cif!I .re"'.o!lition;;pror;riise~, by lthe ,Constitution 
has remained an unredeemed pledge. - · 

.:-~1{.'.; . ··:~ ,•~ ... ·:fL,1 1 :....; .. 1 ... '.)' , 1 '· 
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(b) 

(c) 

C 

That ttie democratic procEi°sses have not promoted self..governance. 
People of India, under the dispensation, have no effecti_ve control 
over their social;_ political and economic d~sti~y or emahfipation. 
The system of administration designed and practiced by the political 
executive with the active support of the permanent civil services has 
reduced and limited the sovereignty of the people.to-a mere rig!Jt to 
exercise their franchise at the elections; The remedy' is to widen ftie 
base of democratic debate. As Jefferson observed, "I know of no ,, 
safe depository of the ulti_mate powers of the society bu_t !)le people ' 
themselves. Arid if we think them not enlightened enough to 
exercise their control with a wholesome discourse, the remedy is not 
to take it away from them but to inform their discretion". 

The society has not been able to use the great gifts of Human 
' Rights, Human Security, Rule of Law, Secular Values to bring about 
.a just, caring and inclusive society. Democratic··sentiments and 
inst(tutions need to be strengthened by civic- education, identifying 
and striving for common purpose and keeping the areas of private 
and public life separate.: The sociology of pluralism is not inimical to 
strong dem,ocracy, but, on _the contrary, is in itself a strong sustaining 
factor of democracy. · It is essential to promote participatory 
institutions. · 

2.4.4 -But the brighter side of the Half-a century of the Constitution:at work is that 

basic spirit and creed of democracy has taken deep roots in the country, feudal 

character of society and polity notwithstanding. Democratic processes are, it is 

true, tainted by the impurity of the 'electoral processes aria 'pervasive ·corruption in 

the working of the democratic institutions. They detract heavily from, and threaten, 

survival of democracy .. Hopefully,- ttiey are the manifestations of a difficult but 
L ,1 "• L O > " 

passing phase. With educatio~al advancement and p'articipatory institutions that 

situation hopefully would improve. The 73rd and the 74th Constitutional 

'Amendments have provided a historic opportunity. The broader base of 
0 • - ' L •• 

·_democratic debate, free compulsory education and an independent .p~e~s will 
• 0 ~. • • L 

strengthen democratic institutions and processes. 

-;J ,.. - ,;, · .• , "· '.-..·K-: .... - ,'..:~, 
. 2.4,5 · ~ut, ,on an overall assessment,,the political, -social- and'.leconomic gifts of 

,, < • ' ' •' • , ,, '~ • C J. • r 

democracy have endowed Indians with significant ·rewards, particularly in' the 
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')latter of rijoyment of, riersonal liberty and individual freedom. The Press has ,., . -, . . 

·been _fre apd fJercely independent. 

~. ' ' • i 

''A.c/f!l~nistratlve inefficiency and indifference: The burgeoning of E)(tra-Lega/ 
Sys: ems . · · ' . · . : 

·- ·J ~ 
' ' ...__,. 

. ,:.~ii,~(is.1 ,;~ -i~)a · ~ad f~d. that. needlgssly ~ar~h; lugubrious; .unimaginative and 

:r~~~-indlffererit ?-d~ini~tration has pushed-the poor to the· wall.. P~ivasive corruption,. 

-~~~ l~efficiency ahd i~sensitivity- particularly in the distribution of public goods·_ has. 

· ~esulted in the burgeoning of'extra-legal' systems. These "ex(r~-legal systems''., 

,/' ~ays ~n ~conomist, "constitute the most important rebellion against the st;:itus-quo0 

) (ri the history of developing countries since their independence" :_ . 
/ . . . -

'~~/~ ·~ \ 

► · "Unlike the sitila/ion in.advanced countries where the 'under
class/represents a small minority Jiving on the margin of society, 
in some cquntries extra-/ega/ity has . always qeen the . 
mainstream ·... Most Govenfmf?nts in m_ost nations ar.e in no 
condition to compete with the extra-legal power ..... thro_ughout 
the Third World extra-legal activities burgeon wherever the legal 
·systems imposes rules that thwart' the expectations of those it 
,excludes. People take.refuge in it when the cost of obeying the . 

1 
' ' 

'la.w-: oµtweighs the benefit. '.6 
, . . · . ,. .. . _ 

►:: 'Fratwiiity' the-i10bie ideal olbrotherhood of man enshrined-in . 
the Preamble of the Constitution lias remained unrealized. The· .. 
People oflntfia are mbre divide_d amongst .themselves than at · . 
the time of the country'sJndependkm;;e, .. -· · 

' ' . - - . ..; . , . , , , .r - . ~-.. .. :.. • ~, . . . , 
► 'NationalpoliticaJ.'parties afe,lmore. divided. on "the definition of 
:· .. 'common national purpose:;'. th'an ever ._before; . the· noble 

.purposes of pub?ic.Jife have d_f!generated t/)a'! f?Ver be(ore into 
opportunistic and self-seeking politics ·or competitive 'personal· 
gain. . ,. . 

.► The world_ is ch~~ging_ at~ :b_e;;,,qe~ing pace, ,; :1800, the 
world's population is estimated td. have been 1 billion. It took 
130 years to climb to the mfirk of2 billion; just 3.'aecades for the 

. . .. third /;![Ilion; onlr, one d~cf!ci,.J,;Bfld a half for the fourth, a doz_,en 
. · years. for the. fifth and even 11/~s, than that for the sixth billion. . ' ~ ' ,, ' , . 

•·Hernando de Soto "The My~tery of Capitai- p.73, 14; 16, ,77 
7 P.C. Alexander: India lri the New Millennium p.17, 18 , . .. 

32 

h 
1206 LJ&CAJ2002-4A .:,. . 

' .. 
I 

' '' 
" l ,, 

\ 

I 
·" 



' 

0 

\ 

. 
► While it took 1000 years for English wheat productio n . to 

quadruple from half a tonne to two tonnes per hectare, 1he 
world's cereals yields have doubled in the last 40 years. 

► Crisis of leadership, corruption, insensitivity and inefficien,cy, of-;:-' 
administration have resulted in extra-legal systems and p,halle/ 
economies and even parallel governments. Bureaucratic 
pettifoggeries which cause frustra_tion in people in their daily life 
has a more serious fallout of pushing more and more people. · 
into extralegal systems. 

India: Burden of the Colonial Past 

2.6.1 Today as we celebrate the 50 years of the Constitution we stand jn awe of 
' 

the great women .and men who sculpted it. Political leaders of the day, who had 

come under the spell of the Mahatma, were truly magnifi'cent individuals. When 

we compare· them with the founding fathers of the American· Constitution, the 

great leaders ·of the Russian Revolution. :;ind the leaders of the movement for the 

advancement of the coloured people in America .and Africa, our ie~ders, in . 

addition to ·their great patriotism and wisdom, had another.dimension to their great 

. vision. They brought a spiritual dimension to a political task. In the en~ire debates 

in the Constituent Assembly, there is•no touch of bitterness or'rancoi.Jr against the 

. Brit_ish or the 'grim events of the Partition; their anxiety w~s .to s~~e the Indian sub

continent from the scourge of the bigotrie§ and intolerances that had made 

Partition inevitable. They reaffirmed their immense faith in 'the good sense of the 
. • .. ,, •I 

common.man and provided universal adult suffrage as.one of the corner stones of 
• ' 1· ' 

the democratic edifice. 

• I 

2.6.2 In 1750, India's share of the world's manufacturing outpu,t was 24.5% while 
• _-- • • •. • , ' • ' I I ' 

that of the United Kingdom and the· United States was·: 1.9% ,and 0.1 % 
• •• , • " • .·, 1 1 • "'! ' ' I •, 

respectively. By 1900; India's share ,had come down to. t.7% while 'the United 
- • I ' '. • ·J I ' 

Kingdom and the United States of America8 had increased their shares to 62% 
•. • I ' • , I , '/ ;( I 

1 
. ·• 

8 . • 
Paul Kennedy-The Rise and Fall of the Great Powers - page· 149 

"I. I. 
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and 23.6%)respectively. ·Emerging from a long period ofcolonial rule, exploitation 

and di1efve politics, independent India still bore visible, deep and·unmistakable 

fault iihes strewn across its national fabric. The dominant devisers included a 

who!~ range of ethnic, linguistic, religious, class· and · caste differences so .~· . 
p(onolinc'ed \hat these appeared as serious impedim·ents· to formulating an a~je.nda 

; /,; :;for- maierializing t~e yision of a democratic society with legal, 'political, social and 
...- • ,• •i · I 1 .,. • , • 

e~onom1c benefi~s accruing to all citizens and with \he· ability to attain its rightful 

·, 
' 

I . ' 
'i" 

. position in the comity· of nations. Enveloping entire social sphere$ was a huge . 

· ·cultural haze manifested by superstition,· sociai evils and malpr.;ctices, 

antediluvian dogmas, prejudices· and contradiciions across different sectiO;'!S of our 
• • / I • • • 

: society. It was an unequal sbci!ltY and all- unequals were prone to live 'under a 
I . . : , . 
constant dread of an impending~disaster.' 

Spirit of the Independence Movement' 

2.7.1 The biggest divides - caused by communal and casteist attitudes -

provided the sub-text for regional · and other social divides. Increasingly, 
. 

. ·:sentjments involving re.ligion were manipulated by tlie·colonial power to·counter 

the movement towards the cherished goal· of freedom and independence; and 

proved decisive in precipitating the Partition. The fight on this·front was lost early. 

There were other divides fostereq by colonial strategists and rulers who operated 
• , •1; , , I 

the .policy of 'Divige et imP,er~• ,and consciously contrived to crea!D end widen 
• , • • I ,, - ' • 

fissures in the polity. The other India overseen by the British, but rule i by 'the 
' . ~ ! .- • • I ' • 

princes. i:!flCt th!!_[r. ove_rlor:ds, was perp~tuated as an independent .;•~tonomous 
- ... . - . 

chunk of poliiical India. 

2.?.2 There WE1re.,some s~.ci~I. road blocks to progress fostered by moribund 
• ~ • I • • • ' 

tendencies innate to the society itself. Under the caste regime, access !o social 

facilities, social institutions and.ed_uc_;Jtional and.economic opportuni!;es wGre not . . 
.:available at all; but were severely rest. 'cted. The position of women pre:::ented a 

pitiable picture of injustice, cruelty, exploitation and indignity. 
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2. 7 .3 The stupendous task of the framers of the Indian Constitu\io~ needs t~ be 

seen in this context. A people sl,Jffering oppression und~r a feudal ~em w~r.e 

· grimly struggling to be reborn into a life of dignity and hope. The past wa$ heavy ,-
' . - \ 

on their shoulders and the future uncertain. Ov_er the centuries, despite india's .-
, . ', 

magnificent achievements In, and_ contributions to, art, literature, architecture,_ .. --:;:.'•. ii: 

astronomy, sculpture, aesthetics, etc. and to t.he profound issues of man's spiritlfar' · 
-- . 

quest towards which the whole world looked with wide eyed wonder, it remained a 

fractured society deeply an? painfully riven with rifts, animosities, hostilities and 

threats. The communal carnage of the Partition left India shocked and 

demoralized. 

2.7.4 Within the independence movement strenuous· efforts were made to . .. -
address some of these issues by symbolism, action and dialogue. The struggle 

. ' 

·for freedom and independence was"energized and dr!ven by a po_werful passion to 

free India from foreign· rule and contained in it myriad hopes and aspirations for 

political, social and economic emancipation_ not of Indians alone, but_of subjugated 

and exploited human · beings the world over. Our g·reat national leaders 
I 

consistently_ articulated th.eir vision of a higher human civ[lization based on 

humanism, pluralism, peace, brotherhood and oneness in _which India would 

perform her rightful role.in service of humankind. 

2.1:s -Thus, inherent to the national move'.ment was a social_ compromi~e
1
-that 

lasted through to the time when Independence was finally·'declared, The other . . . 
lights kindled y.,,ithin the freedom movement on swadeshi; self-reliance, rural re

construction and basic education were-available as pointers to address the issues 

in the future. 

- ' • I . 

Making of the Constitution: Nature of the Polity: Feder;;iffs"! 
' . . . ' 

2.8.1 · Federalism as a form of governance becomes an attractive, and indeed, an 
• • ' • • ' I 

vbvious choice where. wide political, cultural and linguistic diversity exists in ~ vast 
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area of a country. Referring to the federal form being the obvious choice for India, . , 

Sawer observes: "The sub-continent of India was another area which by reason of 
. . 

size, _population, regional (including linguistic) differences and communication 
' ' 

probJJms presented an obvious federal situation, .if not the possibility' of s~veral 

distinct Nati6ns:"9 "Not only did India become the first repOblic~n member of the 

-- Commonwealth", ·writes C.F. Strong io, "but it began ·the chapter ·of post-war 

constitutionalism," 

"The rise of the constitutional state is essentially a historical .process -and·· 
the chief materials of history include the history of political ideas whjch have 
prompted their develop!Jlent." A Constitution is defined "as a frame' of 

· political society organized through and by law, in· which law has established 
· permanent institutions with recognized functions arid ·definite rights", and a · 

constitutional state "as·,pre in which the power~ of.the government, the 
rights of the governed and the relations between the two are adjusted." 

. ' . - . 
' ' , . ' 

2.8.2 Constitutions can be un)tary or federal, u~written 9r '11'.ritten, flexible orrigid, 
' . 

whether parliamentary or non-parliamentary. These are merelJi!_broad propositions 
.. ' . . ' ' ' ' 

and "the _only manner in Which states may be differentjatyd Js according to the 

structural peculiarities of their governmental organization'_'. 

2.8.3. A unitary state is one organized under a single central government; a . ,. - . ' . 
federal state· is one in whicti" a number ·of coordinaie' states unite for certain . , ' 

common purposes: But the di~tinction mu~! be kept clearlx disting"uished between 

"lo~al governments in a unitary state and state go~ernments within a federal state." 

· 2.8.4 Federalism! as a political _c;hoice, was an· inevitable necessity in view of the 

._ vast size of the country and its diverse regional, linguistic, ethnic, cultural patterns. 
. . 

But the federalism that the. wise founders conceived was not the conventional or 

the ideal corii:ept of federalism. ·india was to be a .-union'' of States: The Union 
. . . 

was an indissoluble union. The range of problems that confronted India at the time 
' ' 

of the making of its.Constitution ha·s-few parallel in the history of any country. The 

depth, range, diversity and cbmplexity'-of its problems could baffle any pre-set· . , 

· 
9 Sawer, Modern.Federalism (1969) p.284 . · 
10 C.F. Strong -Modern Political Constitutions - Sidgwick & Jackson, London 
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political pattern or theoretical solutions or off-the-shelf-solutions as obvious 

political choices. The pattern was indeed sui-generis . .This aspect ixas aptly . 
. . 

summed up by a distinguished author when he said, "Characterizations such as 

'quasi-federal' and 'statutory decentralization' are interesting, but npt particlf,?rly 

illuminating. The members of the Assembly themselves refused to adhere to any 
. . 

theory or dogma about federalism. India had unique problems, they believed, 
.. 

problems that had not 'confronted other federations in history'. These could not be ,,.... 
. _/· 

solved by recourse to theory because federalism was 'not a definite concept'. aha 

lacked a 'stable meaning' ...... The Assembly, in fact, produced a new kind of 

federalism to meet India's peculiar needs."11 

2.8.5 The Objectives Resolution of the· Constituent Assembly date_d 22r~ J;mua~. 

, 1947 had arguably contemplated that, "the territories in India shall possess and 
• - f • ' • 

· retain the status of autonomous units, together with residuary- powers, and_ 

exercise all powers and functions 9f Government and administration, 'save and 

except such powers"and functions· are vested in, or assigned to, the Union or as 

are inherent or implied in the Union or resulting'therefrom".12 But later, in_the light 

of the exp~riences of the Partition, the Union Powers Committee (Second Report, 

5th July, 1947) ~pied for a strong Centre .taking the view, "t~?t the ·sound~st 

fram_ework of our Constitution is a federation with a strong Centrn. In th~ matter of .. 
. distributing powers between the Centre and the units, we think that the most 

. , ' - ·-
satisfactory arrangement is to draw up three exhaustive list~ on the lines followed 

. . . 

in the Government of India Act, 1935, viz. the federal, the provincial and the 

concurrent. We think that the residuary power should remain with the Centre." 

2.8.6- In a federal s_ystem, the Union and its Units touph each other at many 

· points. That can be a source of friction; therefore, the need for accurate.definition 
, . . ' - . ; 

of their respective spheres and· powers. This is possible only under a written· 

Constitution. The achievement of the federal form of government is that i\ 

reconciles the conflicts . between the Union and_ the States by an appeal to a 
. . , 

11 The. Indian Constitution Cornerstone of a Nation: Granville Austin p.186 
12 Indian Federalism - A comparative Study: by Justice E.S. Venkataramiah and P.M. Bakshi p.75 
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aw which all the parties recognize as binding and \Vhich erects a 

judicial .for n for the auihoritative determination of the limits of. the respective 
7 - - - • ... 

powers. 
/, - r • 

\ . 

?,8?, T)ie qbservations pf Dr. Ambedkar, on the special na\ure of India's 

fed~ralism are worth r~calling. He said, .: .. "there are some other special features 
I , , , , . 
L / of the pr9pdsed Indian Federation which mark it off not only from !he American 

Federation but from all other Federations. Afl federal systems incluc;Jing .the 

· American are · placed in a tight mould of fed.eralism. · No ·m~fter wli'at the 
'. }, 

· ,, circumstances, it cannot change its forni and shape. It can neve~ be unitary., On· 
;::, , ~ • , • l • , , : 

the other hand the Draft· Constitution pan 'be ,both unifary as well as, federal 

according 'tci the requirements of time ari'd birCUll)Starices:, In ri~r~al times,' 
1

1t is . 
•• , l I , j 1 . • ••. 

framed to work as a federal system. But in times of war it is so designed as·to 

ma_k~ it work a;_thou~h it was a unitary system.'' , ·. · :. , · ·: , <. : · · 
'. 

1
; • l' 'l 

2.8.8. Dr. Ambedkar added that Indian f~deralism did·not s~ffer from the·fa~lts·of , 

rigidity•or legalism: Jhe Indian federal polity was 0not, ilie classical federalism:of 

the American mould as is· denionstra'ted· by the mahy of its feat,ures'which may be 
' ' . 

called 'unfederal'. ,;There·•is no separ~t~ judicial sys_tems fo·adr,inister the State 
' I • • 

and fede'ral laws, s~
1

parately:, The judiciary.is an; integrated judiciary. 

' ; •• ' ) ) r,:i. _·· "i -
2.8.9 Article 263',had been most underutilized ·provisions of the Constitution., It 

1 
• l , I J ' , 1 , i. · ' ;~· • •. '• ', . ;· ' I . ' . 

can, be imaginatively put into service by constituting subject or area specific !nt'.er · 

State Councils to d~al with emerging new issues involving Un!qn-State reJati~ns, ... 
~- ' - . 

i:riore so_in celationto areas touching upon international trade'.and participatory;role . 

therein of the States. . ,, i · 

·2,8.10 Dealing with the prominent unitary features of lndi~!s fed_eral set-up, the: 
, . . - ~ ~ . . . ' ' ' . 

Supreme Court observed, ''.th9; the inference is jr;ieviti;ibl~ \hat ,the distribution of 
' ' . . ' ' ' '• ' . 

powers - both· legislative an·d execu\ive. - · does n,ot sup~ort the t~eory of. full . 

sovereignty in the States".13 "In a sense, therefore, the lod!an Union is '.federal. 

, · ' , . ~ 1l , , 1 

"Al~ 1963,~~preme Court 1241 (V.50 C 188)'State of West Bengal vs. Union of!ndia 
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But, the extent of federalism in it is largely watered down by the needs, of progress 

and development of a country which has to be nationally integrated, poh · ally and 

economically coordinated, and socially, intellectuallx, and spiritually uplifte ." 14 

\ 
Basic Values of the Constitution: Democracy, Republicanism, Rule of Law, · 
Constitutlonalism anti Respect for Minority Rights ' 

2.9.1 The Preamble of the· Constitution is the key to its · social, politi~I and 

economic.philosophy. It enshrines sovereignty of the people; promises a socialist,. 
. ' ' 

secular, democratic republic based on justice, liberty, equality and fraternity. 

Democracy,. rule of law, constitutio~alisrn and respect for minority rights are , 

essential, collective, inter-dependent, indivisible elements of a pluralist society. 

They together assure the dignity of the individual and unity_ and integrity of th~ 
. ' ~· 

nation. The Constitution promised a social revqlution and the democratic means. 
I • • ' 

for its achievement. The reality of a constitution is not merely its adoption which, 

in and of itself, does not.necessarily signal a state's commitl!lent, even in theory,. 

let alone in practice, to constitutionalism. Constitutionalism is .a broad amorphous 

concept. Louis Henkin 15 presents some minimum ingredients of c;~nstitutionalism 

such as: government according to the constitution; separation of powers;·popular 
. . ' .. 

sovereignty and democratic governance; constitutional review; an independent 

judiciary; controlling of police; civilian. control of the military; indivi'dual rights; .and 
' 

provision·for amendment. 

' ' 
2.9.2 Elective despotism could be checked only by the doctrine of Government of. 

enumerated powers under a written constitution. ·There are certain_ essentia_l ,· 

components of this concept of,rule of law. The law is supreme over the acts of· 

both Government and private persons. There is one la~ for all. Rule of law 

requires for its operation the making of just laws which embody and give 

expression to the more general and somewhat amorphous normative principles of 

rule of law and an independent judiciary, and a· judiciary with the power to issue 

14 Rajasthan vs. Union (1978) 1 S.C.R. at p.34 · · · . . 
15 Henkin, 'Elements of Constitutlonalism', Occasional Paper Series; Augi:Jst, 1994, Centre for t~e Study of 
Human Rights, Columbia University (Quoted In 'Enforcement of Hu"inan Riglits through Bill of Rights P.465) 

39 



I ' 

I ., 

' - . . . . ~ --,~ . ' . . . 
practical tJrfiers;;,"Rights and duties, after all, may exist on paper, but those who 
. ·' . _, .. ,:• . ' . . 
ar~un1m, ressed·by piecl;ls of paper may s_til[ have a healthy respect for threats of . ,c:--; ·. . '. . . . . . .. -

,/i~·pri1f~nF11ent .The exercise of all public power must find its ultimate ·source in 
.·,,," I'~-·. 1_:. ' • • • ' ' \ . 

· .. som · leg:~1 _rule. This principle. is the bond that _unites the governors arid !/le 

verned. If this obligation cif the government is broken, the~. it would be 
,' ,- I' • • • • • 

_. -_unrealistic to expect.a voluritary, unilatera_l adhe_rence to law by the c;itizenry". 
. . . 

Democracy And Republicanism 

2.10.1 Strong democracy does noJ need ,horriogenou~ interests but depends on 

civil education, ·capacity for mut~al action ~rid so~iology of .pluralism. Co~stituent· 

Assembly debates· refer :16 the times. in t~e pas~ "when 'India 'fVaS studded with 
,• . . . -: :· ' . . . / .~ . . ' ' 

republics and even -where there were mcinarchie:,;, .t~ey. w~re either _elec;:ted or 
' .' . . . . ' . ' ' ' ,. '\. \ ; : . . ; ' . ' . .. . . ' " 

limited". · Dr. Radhakrishnan echoed this: . , ' . · · .. · 
•' .i I 

' ' . 
• • • ,. '. f ' • : ,· ~ 

:We cannot say tha_t_ th~ r_epublican traditio{l _is foreign to the genius of 
:_this couf?try . . We ha_ve h_ad it from tf!e. 'begi(ining of our,his,tr;:,ry. When , 

, .. a few merchants from the, north went down to the south;: one of the 
.. Princes of D~cccm asked· the qt.i~sti6ii, ,:''Who /s )our ;King?" Th'e · 
· an'srter w.as, ''.Some·o.f us_ ~r~.gpver.n~d,'l)y1ass,embl/es, sqme_,of us by 

¾ings". · · · · : : · ' 
'\ f. ~ • - . - •• ' •, • :~1' '. • ' I ' ' _.. I • r • ' 

• < ~:•: '•: > ; t'• •• • : C ,0 •. • • • 0 ; ••' /~ • ~' • ~; • < • • •.' < • -• • • -,; • •• ' • •, 
2.10.2, Den:ioc;racy has wider moral iinpJi.c$tio·ns 'than m'enf majoritarianism: A: 

mere niaJoiitariail qemocrac:y is li~ely/so~~-~~ -~~ 1~ier;: t~ de$eri'~ra\e,i~to elective 
, . , .-.,. ·,.. : . ,·, ~ ... J'h,r~ ., .:;·. ,- -·. f -·1 . ·,- •·-· ·, 

despotis111;. Pluralism Is the' ~o_ul of d~tnoc~apy: '.'.'1·true dernpc;rac;:y", It is saip, "i_s. 
, • , , • ! • , j' • I fi <,'•ii t , :, '•· ' ••' ',' " '' 

surely one in·w~ich··the existence of the:power ofthl;l .mi;iny is condiiional on 
• - - • • ' < • ' ,, 'l • ' ' I ' • • 

resp~ct for the rights of th~- few.'! 1fhere 1s:'i:10 plac~'for ''a "cru,de statistical·view-ci( 
' • , • •• :· '1 ' ' ' . 

democracy." .. '· · i•· 
,• .~~,,;• ;if,~ : ~,-. I 1: - j •/\ 

'.' :. I ~, ~ J, 

. 2.10.3 r D~mocratic' p~lity; to be conflict~fret has to be ·a~- i~clusive demcicr~cy_. 

Prof. De Smith expressed this:· ' I 
' 

• I 

",: .we have seen.it e~ac_te_d_ so ~any times_ fn so m'?ny _countrie{?. If!~ l?r:glJ 
majority of newly Independent states; even the most mode~t expectations of, 
liberal constitutionalists have tJ,om/unfulfi(le~ .. -." · 
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" ... Nor was a federal constitutional° structure;·_, wf;iich\pre~i)pposed _:a 
willingness to accept restraints on the exercise of power at b~th i(7e ~en_tral 
and regional/evels, at all likely to flourish. When;: moreover,'-the rmc,pal 
divisive factors in the .state -are communal-religious, racial, tri al or . 
linguistic, the prospects forconstitutionalism are never bright, 'evi;m in a ... 
developed country, . as the recent history of' Nortliern Ireland · as · 
underlined." · · 

• I 

2.10.4 It is erroneous to think that dem_ocracy succeeds where. the composition, 

of the society is homogeneous and that it is difficult in pluralist society. Benjamin· 

Barber16 affirms that: 

.'.'Strong Democracy rests on the idea of a self-governing community of: 
citizens who are united less· by. hom0geneous interests than by civfc 
education and who are made capable of common ptjrp_ose and mutual 
action by virtue of their civic c4ttitudes arid participatory institutions 

·, .rather than their altruism or their good nature. Strong democracy is 
consonant with - indeed it dep·ends upon - the politics of r;onf/ict,- the 
sociology of pluralism, and t!Je separation of private and public realms 

· ofaction". 
:•,, 

2.10:5 On the positiv~ side, th'e significant developments in the working bf the 
' l • • • • • -

democ~atic. syste'm. are that the delT]99rc:1ti~ base has -been widem;=id with. the , 
• • l - ., ~ -

formation of elected pa'richyati raj' in~ti!utions. .Secona is the impre'ssive ·and 
' ' , : . . !.. \~ . ' 

progressive improvement in the edu_cational qualifications of the elected members . 
' • - • ' J • • .' 

· of the l;larliament and State, legislatures, The third ,significant fea~u_re is that the , 
, . . . J . . :· .. ' . ... ·: ·' . .-~. ,. . . . \ . • 

representation of. ;th_e., society in the legisi_atures has become, morif egalitari1m •. , • • . ._, .,. . -, • -• •- . I ,~. . • ., _...,.. , , - ~ 

. Ttie com,P,osition pf: _Parlia111ent and th_~, Sta!e l~gi~lat\Jres, in te_rms _of w!dth ~f , 

· so,ciarrepresen,tatioi;i,:,!~,mcivjng in t~e rig~t_direction., _Political 9ebate is b~~o~ing. 
' . 

· increasingly broad Pc1.sep . .' · 

·2.10.6 Equally impressive has been the way democracy has. taken root~ ·in \ti~'. 
. . . ' 

country. The 'Z3~ and 74~ amendments to the-Constitution ~nsiJril'\g reservaJion.of-. 

one-third of_ seats for women in• elections to village panc~ayat~ and nagar RBlikas_ 

have . provided a fl!lrther impetus to democracy, decentralization and local 

gqv~ri,~~~e pr~vi9irig .c1 broader base fo{'. ~emocrati_c deb,ci)f:· 
I ... , - . \ - I' ·• 

· •~ Benjamin Barber "Strong Democracy" p.117 
' . . 

' , 

·1 



2.10.7 The framer~ of the Constitution sought to unite the vast country with its 
I ., ' 

great diversity and many languages and creeds within the common bond of 

constit1,1tional justice ◊-n the great ideals of Justice, Liberty, Equality and Fraternity. 

The /framers showed an uncompromising respect for human dignity, an 

unqGestioning commitment to secularism, equality and non-discrimination and an 
I . , . 

/,, abiding concern for the poor and the weak. They made a bold attempt to base the 

/ constitutional foundations 6n'the firm faith that all classes of peopie, followers of all 

faiths and particularly the traditionally under-privileged should'all join. to work fa~ 

their united constitutional salvation on the shared faith that the peoples as a whole 

must sink or swim together and that in the long run prosperity and salyation are in 
' ' 

. union and not in· division. The words of Pandit Nehru duririg the constituent 

assembly debates are worth recalling: 

"What we achieve in unanimity, what We achieve by cooperation is 
likely to survive. What we gain ·here and there by conflict·and -by 
overbeari[!g manners and by threats will not survive long. It 't\'i/1 only' 
leave a trail of bad blood..... The great thing is to discover not what 

. Governments prescribed", said L<Hd Acton, "but. what 'they ough{ to 
prescribe; for no prescription is valid against the conscience of 
m'ankindt , , . . , ·I"., · 

.. 

. ' 

2.10.8 The Un'ion of India was intended to be an indestructible union. The units 
" '• I ' • 

had no power of secession. The. cheri_~hed, value.s of the.1 Constitution were 

enshrined .in th? great words.of.its preamble. The Constitu·ti~n promised Justice, 
~ 

social, economic and politicc1I; Liberty of thoug~t; exp~es~ior:i,· belief, freedom of. 

faith and worship; Equality of status and opportunity and to pr~mote Fraternity, 

assuring the dignity of the individual and the unity and integrity of the Nation. The 
. . h ' 

constitutional docume·nt thus is a formidable one. It has more than 395 articles 

and 12 schedules. It has an 'internal architecture' of its own called the 'basic 

features'. Any expounding of its_ provisions must have reference to the other 

provisions and the struc;ture 'of the constitutional scheme, which underlies and 

infuses and breathes life into it. . . ' 
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Entrenched, Justiciable Constitutional Bill of Rights and DirectlveiPrlncip/es 

2.11.1 A Bill of Rights is tbe political technique of placing certain, basiQ 
. ' - \ . 

civilisation al values as limitations on the majority. The entrenched and ]LJslic(able. 

Fundamental Rights are the expedient adopted by self-governing peoJ1~~-\~ 
. . ,, " 

recognize certain basic human-rights as inalienable and place them beyond the\, 
. . . ' 

reach of an 'amoral majority.' Values of life, liberty and dignity are not subject to 
political vicissitudes. They depend on the outcome of no elections. They are !. 

sacrosanct in themselves and are inalienable, 

2.11.2 Part Ill. of the Indian Constitution enshrines these great rights." Part IV 

contains directives which enable· the realization and effect_uation of the aspiration 

of Part Ill and give full meaning to them. Part IV is theoretically non-justiciaol~. 

But it permeates-the whole ethos of Part Ill. Despite Sir Ivor Jenning's sarcasm 

that "the ghost of Sidney and Beatrice Webb stalk through the pages of the text, 

Part IV of !he Constitution expresses Fabian Socialism without the-Socialism", the 

Constitution seeks humanism, endurance and higher values, 

The Working of the Constitution: Economic and Social Chang1:t 

'.2,12,1 India has recorded significant" achievements along many dimensions of" 

huma'n development since Independence. Important changes'. fi:>r example, are·~ 
'(• 

visibre in the social sphere too where ·affirmative action, political organization anc;i 

collective mobilization are gradually fransforming the status and position of many 

~odally backwartf communities·, particularly ·among those classified as belonging 

to the Scheduled Castes and the Scheduled Tribes., Equally im.pressive has been 

the way democracy has taken roots in the country. The 73rd and 7 4th pmendments , 

to the Indian Constitution ensuring'.reser'vation of one-third of seats for women in'' 

elections to village level panchayats and nagar palikas have provided. a further 

impetus to democracy, decentralization and loc;:il governance. Several positive· 
' changes are beginning to be felt at.the grassroot level with women enjoying)ar_ 

greater freedoms than before, with 'the induction of more and m'ore women into' 
' ' 
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public decision makihg,~nd yJith several thousands of self0help groups, voluntary 

organisations and civil society initiatives engaged in critical development action. 

2.12.2 Market economy has its own negative impact on equality of distributicm. It·· 

c;a~ produce unacceptable le~els of·econ'omic: inequality. The sh~re of income ~md 
,,. . . ' ' . 

_/consumption of the pciprest'20 per cen( in India is 9.2% ~hile that of the richest 

/·; quintiles i.s 39.5%. This i.sperhaps the pattern in the modern market. econor,nics ... 

· !'l( In USA (1994) poorest'20% of the population had,1.5% share of income arid 
iJ ' . ' 

- . ~,:...p consumption ,wh,ile the rlch,es,t 20% had 45.2%. In China (1995), the poorest 20% 
• > f. •••. • :•,• : •• + • • c • '• ' • 

-· had' 5.5% share and the richest 20% had 47.5%. This reflects, in a .non-trivial 
1 

/ s~11~e •. the :~nomafies arid in.eq~;ties of the ·i~ter~atio~~I ~eo~omic order. qyer t~e 

'30 y~ars from .1960 to 1990, ttie affluent 20% of the ·world have, enhanced their 

share.of inco~e~ and c~~sumption lei 36% whil~ ,tHe . .'poorest 2P"J'.0
1
bave hap their 

• • I • • ' • • • 

,-

share r~duced toJ%. . 

. 2.12.3 . Similarly, ther~. has beEjn oniy a marginal i~proverneot in. accessfo basic 
• ' ' . l 1 c. ••• ,",,, •·• • , •· _ 

health care between 1992-93 and 1998-99. 1 ." • 

, . 

► Despite. ti)e, ,positivi;J growth reqord; there ha!> not be(#n a 
. pe_rc~pfible _and significant; improve,'m~f/1,. in the. quality. of 
.people's_ lives. - For instan~e, there h;~~;be_f!{J a marked. slowing . 
down in the rate of_reductions in.infant mortality in recent years. ', ·. 

• • ~.,, ' ,' ' : < \. ;: I •• "'l. '. ' • • - - • •• 

► Again;- despite the beiter ·. growth record -:iii teqent years, 
progt(#_Ss in bridging gender,gaps fJas lieei1 slqw. B~tween 1991 
.and 1997, . lite(a,cy 9f1PS ~'?twee{), wonw[l ~m,d m~n: ~.as_ hardly 
been ptidged. . ' ,: · : · ; · 1 , _ , • • t .• . ' . , 

; , ··ti I,. , 1 / • , \" , : , 

l 

.. ··Econoinic performan~~- ... 
• • J ' •• , ' ' ' ~ ' ' ' : ' : ~ \ - '·: 

·, 

l'•-.~-~;·.' ,ti/' ' ' ,,... ' ,' 
• - < ' 

r ' '••:.,•, i • I ' t. - " • ' . • • • ! ' ' • .: • ',Iii : ' '] ·• • • , ,· 

'. 2.13:1 ,: Mosf:noticeable;, .however, is ·'the ·expansion.:and"diversification ·ot 
' :- . . '., - .-:.... _ .. :~ \'.- ~ ·, ··- .-· ··,. ·\._~ t .... ·r -' .• ·. . •; ... 

production.· N~w. techoblogies, .mqdem m~h?lgement ·;and'. t~e advances in · 

science, ~edicine,,. enci.in~eri~g a'ha.; i~f\Jrmatior1 te~~nqlogy :have, increased 
' , . ~ . ' 

, domestic-production of a wide range of goods :and service;,. Particularly significant 
' • • • ' •, • < ' I 

has.,bee.r:i the increase in'agricultural prodwction. Between 1950-2000, the index of 
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agricultural production increased more than four fold. Between 1960;2000;,wheat --'-'' ··: ·.· 

production'went up from 11 million tonnes to 75.6 million tohr1~s .. :an1 \he· 

production of rice increased from 35 million to 89.5 million topnes. This is.n?(fT).e~n 

achievement for ·a country that relied ori food aid until the early 1960~;~ ·si~ilarly, -,. 
. • - - - ~.:.~· ·• . l • 

there has been a rapid expansion in both the industrial a_11d service sectors. ·Th~· 
index ~f industrial~production went up frorn 7.9 in 1950-51 to 154.7. in 1999-2000. "~ 

Electricity generation went up from 5.1 billion KWH to 480.7 billion KWH. 

· 2.13.2 This economic expansion has contributed to a steady and impressive 

growth in India's.GNP. With the exception.'ot 4 years, India has enjoyed a positive . . 
growth rate in its GNP every year since 1950. Particularly striking am the higher . . . . . . 

rates of ·growth after the mid-1980s_, and even more so after the :initiation of 

economic reforms in 1991. Prudent fiscal and economic managoment enabled 
~ . . 

India to avert the fiscal crisis that many east asian countries experienced in the 

mid-1990s. On the contrary, India's G'DP grew annually· by 6-8'1/o per annum 

between 1994~2000 except in the year 1997-98 ·when it gre•~ b; 4.8%: 

2.13.3 As·a result, India's per capita Net National Product (NNP) in 19~9~2000 

· was more than 2.75 times· higher than what it was in, 1951.- Before 1980, the 

anmial,avercjge rate of incre_ase.of per capita income was around· 1.2%. Since· 
. . 

then, there has been a··significant change. 'In the first half of the 1980s, per capita 
' ' 

NNP grew by 2A%,_ and between 1985-90, ·by 3_.2% .on aver~ge ev;.)ry y<)ar. The 
' . 

finaricial crisis.of the early 1990s saw a slgwing down. in the growth of per capita 

in~ome, but there has been a qui~k recove~ .. ·Per capita NN,? ha:, grnwn on 
,,. . ' ~. ' 

average by 4.8% every year between 1993-94 and 1998-99: 

. • . . : .. - I. • ,.'.. ~I- : 

· 2.13.4 In ll)t;lia the industry·generated 330 billiim Rs. ($7.7 billion) in 1999, 15. 
. . ' 

·, times the.level in 1990. One studi estimates that by 2008, information technology 
' .. ., . ' . ' , . ' ' . 

shall accountfor _30% of lndia:s. export~.an,d 7.~o/.o:of i_!~'.GD_P .. E~ployment in.the 

software indu~try is_projected to.riseJrpm 180,00,0 in,199~ to 2.2 ·million in 2008, to . , - ' . , .,. '' ' 

acco·unt for 8% of India's formal employment. . 

\ 
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2.13 s_ ,,)nn~ti,;,o, "''"'"""'",;'" "ct,"O'O!JY has '."''''' _,ew o"t-so""''.' 
opport~ils Ry.enabling services_ to be provided in one c_ountry and del_Ivered In 

anot9er. ·\q,elivered by telecommunication or data networks, the services include 
.. r '• .. ~-r . . - , . 
c~pit. 9?rd admi~istration,: insurance· claims, business .. Bciyrolls and customer; 

.. fina·ocfal and human resource management. The global ou!-sourcing market_ is. 

,.,-, worth ·more than $100 billion, with 185 Fortune 500. companies out-sourcing their 
. . . . ,, .; . ' . '. . ·.: . ~ . . ' - . . ., ' 

software reql.)irements in India alonEl: India has now 1,250 companies el(porting . ' ,_, . ' . -

software. · 

' " 
2.13.6 :India's English-la~guage te~h~i~al colleges turn oot mqre than 73,000 

' . ,· . 
graduates a: year. By inyesting· in infrastructure (Elspecially-:high-speed links· and. 

. . • • ~ ,- • 't• t . 

international gateways with S!Jfficient b~ndwidth), \he Government has helped 

de~elop India's place in itie'.new eccino~y. These efforts will deliver lorig-term 

benefits :fo; ~uman .development and equit~ble grow;~... . • ·. . . 
l •• • ' 

. . 
,. • •. ·_'., • I t I • • -,'I' ' . , • _ · , t ' 

· 2.13. 7 There a~e econpmic predictions. that ~Y ?020,_lndia Ji.'.9lild be one amongst 
~ , ,., . : I ' ,· .. , :: : ·; ,·,, 

top 10 countrie,s- in per capita incqme and the_tMird in purchasing-power-parity. It is 
• ' ' . • I , ,'.•. ',' : ' • ' 

also pred.icted that by 20?0 India would'b&:the largest software developer and will 
• • • . : • •1• 1 ' :.1, 'r I , .• ••:~ ,• ' . 

be, leading .in space, technology which will greatly enhance .the potential for ·· 

. ..... . . . - ; . . . 1: > • ' ; • ' '·, 

. ' Disturbing Features: :increasing Di$parit/es 'of fn'come;· ' ' ; '·' 
• '. ·,-' : ' • •• • • • ; ·; '.. • "1.. ..,:: ' ' ' ·.; ' ( ·: :·' , ;·'. ' ., '. _· ' / -i ;,; .. ' 1 ... 

2:14.1 Glpqal disparitie~.of,incomes and inElFJUalffy aie, il')deep, high. 
' ' • • • : :. ·: ' • ' '1 ' ' .., 

l _. • J ', . . . , ., , • ; , J , •. ' •. :: ; ,if 

► In 1993, t~e poorest, 10% Of.the wot/d's people"h,ad only 1. 6% of 
. the income of the richest 10%'. .. , · · ,; ·,, , :- \ . ' , ·,.- . 
• . •' ,,' •, ,: •: !:;•' I, '. •::. ,, I _...__,,, 

. ►· Tti,e· iictie'st·1%'pfthe -.yortd1rpeoplJ recef~~d as rn"t..ich·income 

: .· 

• I • •. 

. "th ' t 57% . ' · . . . '' . ' , . ... , .• · ,as e:poores. . o •• , . . ,. ,: •-'. ., •. ~-- ., .:·,".,,·, •• ;.. . • .• .•• ,_ .. 
.. . . . . '_, .. ;·•_~-~·~ ~- .. -·-: -~,-: ;;·>':-./ ;.:'~ (')~:'\ . : . '~--: 

►. The richest:1:0% of the US pcip'ulation'{aforinp·25 million people}' ,·. 
. had a combined income greaterthan that:of;//:Je.:poorest43%,.of 
· the world's people (aroun(i 2~illionpeop/e) .. ;i' · .· ·. 

I ~ : • ' ~ ' ! '.. -.. . . 

► Around .:?5% of the world's Reoplfi rec_;eiv~p;75% of the world'_s 
income (in PPP US$). . · ., . . ' ' . .. · . 

' ! 
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► /n 1991; out of $70M/~n ,pen/ ;,,, glop,1 heal/; ,.,.J h, only 
$300 million went for research on HIV/AIDS and $100 ;;%ion on 
malaria which are the problems of developing countries. '-,\ 

' \ 

\ 
.► This attitude is reflected on the fact that out of 1223 n_ew drug~ 

developed between 1975 and 1976·on"/y 13 were relevant to\-
tropical diseases. 17 

. . : _ . .; •. 

2.14.2 The Human, Development Report (1999) noted of increasin9 inequalities· 

between the countries. It sa}'.s : 

·, 

• • • - I 

_-"Inequality between countries has also increased. The income gap i-- -
between the fifth· of the wc,>rld's people living 1n th~ richest countries 
and the fifth in the poorest was 7 4 to 1 in 1997, up frc,rn 60 to 1 in 
1990 and 30 to 1 in 1960." 

?-14.3 By the late 1990s, the fifth of the_ wo~ld's people jiving in the highest

income c'i:Juntries had: 

' ' 
e 86% of world GDP.- the bottom fifth just 1 % 
e 82%. of wo~ld export'markets - th·e bottom_ fifth just 1 o/c'· 

. o 68% of foreign direct investment"" the bottom fifth just 1 % 
o 74% ·of world telephone lines,- today's basic mE,ans of 

. ' • - . • - • l ' ~- . 

communication - the bottom fifth just 1.5%. · · · . 

2.14,4, But despite the positive growth'.record, there has not'beeri a perceptible 

and significant improvement in_ the quality qf people's lives. For in:staoce-, the,re_ 
. .,. : ' ' ' . : - -

has been a marked slowing down in. the rate of reductions in infar1t rnor;tality in 
' ' . ,_ 

recent years. Again, despite the !:ietfe_r; growth record 'in recent ·yeani; progr_ess in . . ' 

bridging gender gaps has been slow .. Between f991 and 1997, literacy-gaps. . . . . 

·between women and men has hardly been bridged. India's low ·1evel of human 
. . 

development reflects the persist!;)nce of extem1ive•human depriv?tions; Despite the . . .,, 
growth record, India's backlog of human poverty is indeed·:en·ormous ... At the end 

. of 50 years, f?uman poverty still persi_~\s: in, ~ubslantia! ·nu11]ber and the backlog .of_ 
' ' . 

human deprivations are enormous: · •! 

_ 
17 UNDP ·Hu-,;,an Development Report, 2001 
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. , ( Exl.&n! of Human· Deprivation ln India 

□;:n ii rank/~28 on the Human Development index - only 45 c~untr;es In the world have a 
. · ,/ wer human development Index than Ind/a. · 

· D Life ex1>ectancy at birth Is estimated to be 63 years up by 32 years from the life expectancy In 
/ 1950-51. But lt·ls 17 years less than of Japan, 10 years le-,s than of Sri Lanka and 7 years 

less than of China. 

□ Wide variations exist In life expectancy: between. male and· female between the States and 
between the rurai and urban areas. · ',, 

□ 260 m/11/on·peop/e In.Ind/a live below the income po_verl.y line • • 

D Close to 380 million people are Illiterate an~ nearty V~ of .them are women. 

D 52% married women in the reproauctlon ·age group suffer from anaemia :_ the pfoportlon 
varies from 23% in Kera/a .to 86% In Arunachal Pfadesh. · · 

' □ Nearly 1, 10,000 women die during·chlld birth or due to pregnancy related causes• most ol. 
,them can be avoided. 

□ · tnfant mortality rate have almost halved to 72 births per 1000 births down from 146 in 1951 
but 1n·south Asia, India had the slowest rate of improvement In child suN/va1: · 

, . 
□ Wide variations in Infant mortality rate extist across the states - it varies from 16 In Kera/a to 

98 (more than 6 times higher) In Madhya:Pradesh and.Orissa. 
, • ' j '. • •• , , • - • " • 

□ • · One third of ~II babies in India have low'bii'lh-we/ght; In Sub-Sahar;m Afrlc_a, the propoitlon 
Is Just one-slxt/1, 

□ 53% chlldren .under.5 years remain ma/nourished, , Percentage. of ma/nourished children .ls 
nearly twice ihe.perceiitage reported.in inany parts ofSub-Saharan Africa. . . . . . " 

. Public t=lnance anti Public Sp~~ding 

2.15.1 The state of public finance in India, despite the accelerating growth and. 
• I - • ' ' • • ' • •• , - ~ •• 

low inflation and reason'able foreign exchange reserves situation, remains a 

. source -~f c~n~~rn. '1ndia;s flicai defitit is among'. ttiE?"'hlghest lh: tlii~t•wSi1d ,_ 
. . , • ;_, ' '., --, ' - ,,'l'),:p-• ·•· . ''· ;r,,~,• 

be.tween 5-6%, of GOP. The combined deficit of' the CentraF' 'arid · State 
-~ - ' • J '" • • j ' • ' • ,. • • •• -. ' -

Governments, after declining frorri 9:2% in 1990'.:!:)1 to 6.8% in 1993-94, rose'to 
' ' " , . ' '. " [ '. ; . . - ' -. 

8.5%. in_ 1998-99. Bulk of spcial sector sp·ending comes from State Government 
,-. _I, , , ,., , . • ,- H{ \+ , ' ' ", • _ }" t' , f 

revenues. However, the'fiscal sitUation-~fmost States'is riot good. Many face 

seve~e deficitl?, The p_re.ssure from the _Central_ Gover,l)ment to reduce. these ' 
. · ·, .-..rf,'IU ._;~S\/.1•._!1 -,r" .... , ,,.,, 

,,- • , , a ,-.. I I , - \ 

_:deficits_.is even greater. ;fhis ,\ypic,afly·,t.ran~late,s: intq,S\~te.~pver~merit~ ,~!!!ting 

down their spending c;m social ,sectors - afa most il']~P,propriate'tiine. Indeed, 'it is 
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. only when the State inve~ts in the social sectors. - in health a~d e~fation - that 

there·is any possibility of sustaining a more equitable and higher econ,mic growth 

rate in the years·to come. . ~ 
\ 

. ' \ 

2.15.2 "The combined•.,fiscal -deficit of the Central Government ·an'd the 'State 

Governments, as mentioned by the Finance Minister i~ his budget speech on ':~8th 

'• : "r • •• 

February, 2001, was in the order of 10 per cent of GDP. The amOUJ"1t left in the 

hands of the Central Government, after disbursement of ·States' share of the 
' ' 

Central ta,ces and grants and· meeting Central expenditures in the. nature of 

expenses on interest payments, defenc~, major subsidie~ and pensions, was Rs. 

12,000 crores necessitating borrowing in the ,order of 111,000 crores to make 
• • - • ' • • < 

both ends meet. Again, the depressing picture portrayed by, the Finance Minister . . - , 

was that 70%· of these borrowings had to . be for financing .. unproductive· 

expenditures. 
'' 

, 2.1q.3 . The preoccupation with managing the fi~q3I deficit as a ~?al, i!'] itself is 

· resulting in many instances of lower allocations to the social sector. Unfortunately, 
' ' ' 

the', State Governme~ts do not realize the impact of such c,utbacks c:in human 

. · development. · Many .. policy makers in fact see this. as an opportunity, for. 

government to abdicate its. responsibility towards assuring citizens of their basic 
. ' : . ~ '".. :· . ' . 

human rights: 

2.15.4. The ppor ~nd 9ther ~o~ially disadvant?geci groups are worst,affected by 
• -• '~- • ' • • • • • I • ,• • • • ' • • 

such cuts .. 1:he combine~ defic.i~ of th,e l:,J,~tes has also gone up from 3.2% to 3.6% 
- ' •• • '. ' • ,, ' '' •• - • .,. •• ' ' ., - J. • • • ,., ~~' •- ' • 

between 1991-99. In 1998-99, the States' budgetdeficit worsened below the level· 
' ,. ' • ; ; l ' • ••.. - • ' • ' ' ' 

of 19~0-91, and is likely to c.ontinue unlE/.S.S a serious effort is made to check .it. 
. ., ... :. . , • . ' , - . r -

Between 1993-94 and 1997-98, the fiscal deficit rose in Uttar Pradesh from 4.5% 
• I •,' • • - ' --

, of State GOE' to 8.6o/o; in Bihar fr~m 4°l to 6.2°/o; in Orissa from 5. 7% to 6.3%. 
_. ·. , , ', -,.,-' -· ·- l•, - as•..!;'il,_, .-: ••.•,. •~ •. ' '.,,.., '. .-. 

2.15'.5 'Public spin9ing h~s pl~yed an i~p6rtaht.~ci1e' in iRdia's poverty,redJction. 
.,: - ,~ ' . ., , .. __ (-, -;-~ : ,. ·' ·• ._, ,. :,: ... - ' :·_; 

The marked decline. in income poverty from the mid':1970s:to the end of the 1980s 

coincided with the sharp rise' of public expenditures. Between 1976 and: early 
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/ / ,· 
/ -. ' ' I 

eightie,s; ~eal ~Jer c~pita development ~xpkndi!ure increased at an an_nual rat~ of 

6%,. It was-·also1a period .that coincided with the- declaration of an . .increased 
I• • ' • '• I :, • 1, • ' 

political 7ommitment to ,poverty era~icati~n, and the _introd~ctio~ of several, new 

anti-po/erty_programmes. _.Nationali~~d banks were req,uir~c/ t~ assign 40,o/o ,of 

th i ✓,ending to P.rio~ity ~ectors - Sl]lall farmers, smaJI. busine. ss~s ·anµ artisans. 

w employment-creation and asset :ge~erat_ion programmes '«ere introduced. 
' . .• . ' . . : 'I - . "!" -

The period also. witne.ssed a substantial increas~ ih rural ,non-agricultural .. 

employmerkand real wages ~ent'.up shar~ly. , ,, ., 
\ 

• .;. ! ~ : . ' ; :' ' : . j I I : t . i , • 

2.15.6 .Government expenditure~'.~A,poverty alleviation appear] io have strong 
, ' l I ' l • ' ' • 

"trickle do~ri" characte,rj~tics, JTlUC~,: · mpre d_istinc;tly than iMcome grow!h. 

Practically all States that have succeeded in reducing.income po~brty have made 
, ' ' 

' • ' I 

sizeable investme,nts in poverty alleviation programmes, The size. of government 
• , 1 • I -

spending matters·, and sddoes the'•efficienc'y of spending. It cannot be denied that 
• ' ', ,. •' I' . • ' ,t, ' 

leakage, wastage, corruption and i[lefficiency greatly reduce the impac;t on poverty 
' r • - ' , • f ' '• I 

reduction, The enormous scope that :exists for impro~ing the efficienc/of public . 
' • ' . ' ,I I ' • . • I ' ., ' 

spending sh6ws the potential" that exists for rapidly reducing humari poverty with 
' - , ,, ~ , , • _, r <t'' • ; - 'I , ' .. 

significant improvements in the implementation and management of development 
. . - ' ,, - ' . . \·.' ' ' ..-. . 

programmes, . ' 
,. 

2.15.7 'Some_ recent _trends in_ publjc spending on poverty a·lleviatiqn ·are however 
• "-- ' • ~ I 

disturbing, Between 1990-91 and 1996-97, the Central Government expenditure 

as a percentage of GDP at current'market prices went down from 1 ~, 1 % td 14.3°/~. 

, o·uring this,'period'. :howe~er,. Centi~i' Gpve~n~ent ~xpenditure ori:·soci~I' s~ctors 
''.I' •,· •· - • 'I'''•' ', ,,I I 

(coniprisir19: education, health ·an_d family welfa~e,. water supply, sanitation, 
• . I 

housing, social welfare~ nutrition, ryral·empl,oyment:and minimum basic-services) · 

as a ratio to total expenditure increased from 7.7%,to 10,5%. R~9I development 
· I 1 - ._ J ' 

expenditure per capita by the States went up·from Rs,207 in'1980-81 1tci'Rs.367 in 
~ , . 

1995~96. However,. wl;lat is worrisome· is that during this period; development 
. ·. , ' "-. .! ' ' ' . - ' , I , 1 ,, • , , 

expendifure'as a multiple o(no·nsdevelopmerit E:lxpenditures fell from 3,2 in 1980-. 
. ' ' 

81 to 2.1 in 1995-96. 
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2.15.8 Taking all 14 States together, there n~been a declin&, in State plan 

expenditures.· And this pe.rhaps conceals an even greater decline\fn investment . . ,, \, 

for new capacity. as much of the increase is in the rev·enue component d~ the plan. 

·. With the exception of Rajasthan where tlile~e has been_ a marginal increa½, there :: 

has been a decline in the levels of plan expenditure in every·9ther State. The~p '!; 

is the largest in Bihar. . . · . "'-J 

. Poverty In the Third World: Myth and Reality . 

· 2.16 The econ~~ic conditions in the Third World, no d.oubt,_ present a grim .J 
. P,icture. Poverty· in the· developing countries is real_ and grinding. Enormous 

dispariti~s of global wealth between the North and South, the West and the rest is 
• 1' 

a·reality. An economist points out, 

"Even in the poorest countries thrJ poor save. The valve of,savin.gs 
among the poor is, in fact, immense:, forty times all the foreign aid 
received throughout the world since 1945." · 

. r-' 
The chief obstacle, according to him, is that these enormous assets and resources 

• • - r • ◄ • 

of the poor are .not documented and, therefore, not availab_le to ~uppoit credit. If . 

U.S.A raises it~ budi;ietforforeign aid to 0;7% of nationalincome as recommended -

by U.N., it would take that richest country 150 years to transfer to' the world's poor 

the. wealth they already possess. 

He says, 

·•1n the West, by contrast, ~very ,pwcel qf land, every building, every 
piece of equipment or store of inventories is represented in a property· 
docunient that is visible sign of a vast'hidden process-that connects all 
these assets to the rest of,(he econqmy. 

- Without an integrated formal properly system, a modern market· 
" economy is inconceivable. 

By our calculations, the total value of the real ·estafe held ~ut- not 
legally owned by the poor of the. Third World and. former communist 
nations is at least $9.3 trillion. This is·a number worth pondering: $9.3 
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' f ' 'I' ' 

_ trillion isf~boutiwice as rr!uch:as.the tot~/ c~rou/ating U~ money suppiy . 

/ _ th NASDAQ and a dozen others. It Is more than twenty times the 

. _ ; 1ft is ve,ry ne·ar/y as.much as the total value of all the companies listed 
/. on t/7Ie n;,ain stock exchanges of the world's twenty most developed , 

,. ' •to ntr(e's: New_YQ{k, To_kyo,_ London, F'.ankfurt; Toronto, Pari~, Milan, 

· ta/ direct foreign investment into all Third World . and former 
/ /' q6mmunist countries in the ten years after 1989, forty-six times as 

_.'much as all the World Bank.Joans of the past three decades, and · 
;./· / ninety-three times as much>as- all development assistance from all.· 
. j _ ·~ _ adv?n"ced countrie: to the Third World in the sam~ peri~d." , · 

. / Speaking of the poor, he writes, · : ! 
I 
' 

L,. 

' ; o; I 1,•• 

"The words 'international poverty' too easily bring to rhind images of 
, . I , I 

destitute beggars sleeping on· the kerbsides on Calcutta ar:,d hungry 
·African.children ;starving Ofl th,e sand. , Thes,e; sq~l1~;S :are, pf course, _ 
real, and millions of our fellow human beings demand and deserve our 

· :help. 'Nevertheless, the grimmest picture of the ·Third World is not the 
' • ' ' I • ' 

·, 'most accurate . . Wor;Se,, it draws atte,ition a,way from Ifie arduous 
. · :achievements of those small triumphed overevery'imaginable obstacle 

' ' , , " I 

:• 1 to create the greater part of the wealth of their society. ! A tr11er image 
, would depict a ·man.and woman who have painst'akingly,saved to 

.,. J ' ' I .- I I ;· 

· construct a· house· for themselves and their ·children, and, who are · 
' • ' ' I 

creating enterprises where nobody imagined: they cdu/d be built. I 
resent the · characterization of such heroic entrepreneurs as 

' ' • • . , I 

contributors to the problem of global poverty. _ · 
I I, l 

They are not the problem. They are the solution." 
' • ' . ' ' "· I r The authpr also recou_nts a story' whose messa·ge, he said,_ had stirred millions of 

pe'ople: · · , 

j 

"of an indian merchant who had been promised by a.prophet that he 
would surely become ric/:1_ beyo,:,d all imaging if only he would seek his 
treasure. The merchant traveled the world _only to return home old, 
sad and defeated. As he re-entered his abandoned house, he needed 
a drin~ of w~ter. But the well on his property had silted up .. Wearily, 
he took out his spade and dug a· new one - and instantiy struck the 
Golconda, the .world's greatest diamond mine.' . · · . 
"Leaders of the Third World", he says, "need not WfJnder the world's 

. foreign ministries and international financial institutions seeking their 
fortune. in the midst of their own poorest neighbourhoods and shanty 
towns there are .:. if not acres of diamonds - trillions of dollars, all· 
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ready to be put to use if only we can1unravel the·rriystery of h<hw assets. 

f}Jte transforme<j ,_·nto Jive capit~I. "
18 

- -. · _ .:' · - \ ••• ~\· -

The Wo,:klhg of the Executive 

, 2.17'.1 A, political exi:icutive is in the form · of the Coun~il .'of MiniJlers_. · I~ 

parliamentary democracy, unlike in the piesidel']tial ~ystem, there is: a degree of~ 
• ._ I _. , . 

fusion of the-two organs of the State, the!Political Executive .and the Legislature. 

The principle of responsible government_ has its institutional ir;nplicatioris .. The 

conventions of the cabinet system are : (1,) that members of the cabinet are, as a 
, • I '·•I , 

rule, members_ of parliament; (2) that they are nec,essarily mem_b~rs of the 

majority, whether of-on~ party or of a,~oaiition; (3) thal·t\iay hold offjce·only while 
'• ' I Ir\ · f' • ' 

parliament and the COU(Jlry do not obvl6u~ly withdra.:V their ~onfide
0

nce from a_ 
. ' 

· mini-ster or itie entire ~abinet; (4), ihaftrye_ cabi~ef acffr"as u~it in face' of other 
' ' ' I ' ,• ·' · • ~ 'I ' . • ' 1 , , t ,'i(-· 

governmental bodies and this implies a certaip predominance of the prime rninister 
' ' 

··_over his ~olleag·ues. The principle of _i:oilectiv'e /Ssp·onsibility means''that the 
. - • " • , l ' , ! • ' ,°'.\ , , I , ,' 1• •~ • . , l,' 

m_inisters answer as one for- any action ofthe government.. It does ,not n~cessarily 

m~an collective decisions upon every matter. Normally, cabinet is"a small body of -~ 
. • • • , • ' • '. '. :· ,·!, ' \ i ' . 

persons drawn from the majority party (or the majority coalition) in the legislature. 

In India over the years the size of the cabinets,' both:fn 'ttie Union:_ancl the States, 
' 

have tende.d to increase enorm9usly. adding to the cost. and clumsiQess _of 
, 

. Government. A law or parliamentary convention to limit the size of the Cabinetis 

all the more desirable at the present juncture in view of a manifest sense of 

abandonment with which large size· of'Cabinets are rns'orted to. There are also . ' . 

other political rew~rds for the party members and s'upporters _. i~ th~ form of 

' chairmeriship of statutory co-~poralions; ~-sually atta6hed with status ofa 'Minister of 
• • • • • ' • • I ' 

Cabinet rank .. The magnitut:le cif ·the ,harm caused to public-interest, to the 

efficiency of administration i;md·to the ·exchequer is, indeed, incalculable .. This has 
- ' 1 .,, • 

· increasingly'become the pervasive political cultwe of the day. 

18 Hernando de Soto - The Mystery of Capital p,30 
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!·' / . ' . . . < -1 . ·, ' . -~ ·~·Y , . . ~ 

2. ~ !?·.\~ -~~~manent civii ,service : is anoth~;. g~rga'ntuan structure. , The 

salarie~; perquisites and the other benefits of office are so heavy thafveiy little is 

, /left out of ti\~ revenues towards social infrastructur~, social s~curity, h~aith, and 
,, .'. ,, • •• ' ·f ' ' • • • 

,· C .ed!icaticin' and other needs of the society. The .finandal allocations for health, 
. . ' . . . . ~ 

•, ' ~ • ,: I ' • • ' • ' ' ,,· ~ ' 

. _. ··:· ed_ucation and social security in'terms of percentage· of the GD_F? is dismally low. 
\,, • : ' ; ' • • I • ' • ' ; • •• •, 

~; . · The mobilization -of resources in the States present a discouraging picture. There 

, 

.;, is ~eavy leakage o~:taxes. The executive has ffliled to- afford reassurances to the 
r 1 • • ' · ,; ' ' ,\ 'li"' • ' · ' • ' 'I '. 

citizenry·of promp_t r.easonable efficient services. pa.rticularly·in public utilities. The 

citizenry ·has no assu~ances of living under' th$ ad~quat~ sy~·tem. Public

Grevi~nce-R~d~~essal-M'echanisms are weak. Citizen Charters a~d Institutions of 
' 'i . ' 

Charter Ombudsmc!n have not taken off. Commission's Repoti addresses some of 
I • • • 

these problems bed,eviling' the polity. 
·t'. f, 

Parli~mentar'y System : . :Reforms I ' 

2.18. J Deb~ie on.constitutional and parliamentary reforms ha!, ti'een raging for a 
• ; ~ '', ,•, I ' • , ', '>' ' . 

long time. On occasions these h.~ve also beco.r:ne part of political call)paigns. The 
,... , ' • ••'\' , t • • , I • , • , • 

ideas of a fixed term for Parliament, proportional system of ,representation, 
' • • ~ • . - I,;' ,1:• • ' 

changes. in the first-past-the post system, negative voting, sta\l'l funding of 

edec~ions, di~qualification from electoral contest, anti-defection measures have all 
. . ' . . ', . . ' 

been debated endlessly .. , '.• _ 

2.18.2 Though the polity i~ -f~d~~al, system of Goveri1~~·nt is the "parliamentary - . 
. ' . ·- . 

system:· on the British pattern called·the Westmlhster' model.: In-a Parliamentary 

system there is no ~tridt separation of powehi" b~t~een th('J° Legislature and the 

. Executive; Indeed; it involves. a fusion of legislative and executive powers than a 

strict separation of those powers. The executive is drawn from the legislative-
, . . _•,r , .. . , _, . 

majority and can count on automatic endorsement of its programm'es. The 

responsibility for success or.failure of programme is clear and identifiable. 

2.18.3 . Indian Constitution has adopted this garliamentary system as distinct from 

the "presidential system" ·,n which the executive is independent of,· and · not 
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aqcountable t~, the legi~.~ature. Position of 1tJe President of_ the Jndia~Re~ublic 

under the Constitution is substantially different from that of the American PT~sident 
. . . ' ' -· \ ~ ' 

and· is similar to. that of the Queen in (;nglan~. A learned Judge adopll!'JQ .a 

picturesque ril(~rine imagery said, "Not the poto~ac, but the Thames, _fertilize~the 

flow ofth~ Yamuna,".19 The President of lndi~_"r~pr~~ents th~ nation but does~"-. 
. . - .· ~ 

rule the nation.- He is the.symbol of/the nation." 
'· ' . 

2.18.4 The Supreme Court of India dealing with the nature of the ·system of 

C_abinet Government observed,. · 

"The Indian Constitution has not indeed recognized. the. · 

- . doctrine of separation of powers in its absolute rigidity, .... 

Our Constitution, though federal in its structure,_ is modelled on 

the British Parliamentary system where.the exe_cut(ve is dee.med to 

have the primary responsibility for the formulation' of governmental 

policy and its_ transmission info:,aw though the condition precedent to, 

the exe;cise of this respohsibtiity is its retaining the confidence of the 
. . 
legislative branch of the State.\ 

" 

...... , In the Indian Constitution, therefore,· we have the ·same. 

system of parliamentary executive as in England and the· Council of 

Ministers consisting ; as it does, of the members of the legislature is, 

like the British Cabinet: ;~ hyph~n which j~ins, ; buckle ~hicih , 
. ' ' ' . ' ,, . . 

faste,ns the legislativ~. part r,,f the. $(at~ to the e;er;u-tive part ..... · : 
. ' , ' ' I , I ' , - , • 

The Cabinet enjoying, as it does, a majority in the iegislature 
. '· 

concenfrates in itself . the virtual control of both legislative 'and 

executive functions;•'20 

19 AIR 1974 Supreme Court Samsher Singh v. State of l"unjab p,2212 
20 1955 AIR Supreme Court (Vol.42) p.556 . ~ 
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, P,rl1,;;;A:,,;~l•'.•'•tu,es ; Retom,s · 

2, 19.-1 · yhe ParliafT]ent and the State Legislatures, owing to the inherent 

. y.,eakryesseS: ~f' t~e e.le_ctoral system, ;hav~ ~ot a~quired a true · ;epresentative 

· 
1 c~p1racter. The 13th Lok Sabha repres~nts O!JIY 27 .9% of the total electorate and 

. . ' ' 

.,.: /,the .recent past Legislature of Uttar Pradesh represents only 22.2% of the 

. electorate. A fai~-~f)d .impartial Ellect9r~I SYli_tem is the,_key to the success of.any 
.- • • I, I ' .1 , • t ' • • 

democr~cy. Corru~ti?n in politicc:il ,l,ife; i;ind el~ctions is at the root,of the p~rvasive 

corruption that is seeR ~verywhere. Electoral reforms arid refor~ing of the political 
. . : ' : • ~ ! 

part,ie·s and their interrifi!I def11ocracy,. both ,st~pendous !as~s. ate .an essential part 

of. the remedies. ',-Th
0

e politici~ri-bureaucra't nexus , ~as e~oded ~dministrative 
,,- ~ ' I ' 1 ,. • 1 l J , ' i' '. • , I " , , 1 

credibility. Unprincipled, opportunistic p,olitical re-alignments.from time to time and 
• ' I • • ' ' ' - ' '[. • 

defections and re-defections . erode, - ttie stability , of governments. The 
' I ," ' ' • / • • 

adminisirative and : economic costs , of . political instability and short-lived . ~ . 

governments are enormous. 

2.19.2 · Maladminisfra'tion has paralysed the ~reative-eneigies of the people and 

has pushed peopi'e and their d
0

ay tq ,day: living more' and more into ·extra-legal 
,• • I _;, • 

I 
1 

'• I I 

systems. Owing -to opportunistic and 'self-seeking politics arid politici_ans and an 

increasing scenario ,0f politician, cri,minal and bureaucrat\c nexus, the political 
' I . I • . ' ,., '. ' 

Clill]at~ of the country, has been polluted bringing in its wak~ e~orm!)~s fOrrupt_(on -

, electoral, political and bureaucratic .. There is pervasive de-generation of values. 
'. I • • I .... ·-

The foremost requirement is ttie restoration of confidence in the institutions of 
' . ' . -· ' ' '. . . ' 

democracy. This needs strong and enlightened national lea_dership to be able to · 
• ~- , I , 1 ,• 

address itself to the emergent problems in international relationships; to issues of 

national integrity and se~urity, to issues of development and economics. This 

Report addresses some. of these issues particular in relation to the ticklish issues 
' ' ' . 

ofdeai'ing·with itie aspiratio~s to.enter Parliament and State Legisl~tures o(those 

who h·~ve criminal records.' 
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· 1, 2.19.3 }'he first significant developin~nt in°the-compo~ition of ~ur ~iainent and 

·' the State legislatures is the increasing.higher level of education ~mo'?it them. 

' : Th. e second si~nificant and impressive featur~. is that the representation of he elite 

· sections of so·ciety in the legislatures has· given way to more and more co mon 

people who till recently were in• the lower echelons·. The ~omposition of.tfr.e~ 
v, 

legislatures is· moving in_ the· right direction. However, t~e negati"'.e factor that ~-

compels notice is the representative character of·panchayat and legislatures. As 

· noticed earlier, the 13th Lok Sabha represents only 21:9% of the total electorate in 

the country.and amongst the·state legislatures, for example, in Uttar Pradesh, the 

, largest State population-wise. and constituting of highest number of Members of 

Parliament for any State, the legislature represents_ only 22.2% of t~e total 

electorate. This low representative character _of the panchayat and legislatures, 
' 

even after ·more than 50 years of Independence, is a matter of concern. Th_is 

' position is ·indeed partly reflection of the number of voters who _do not dis'charge 
- . 

I this civic duty; but _is more reflective of the inherent defect in the first-past-the-post· : 
I ·-
system as it now obtains. In son:,e cases those w_ho would otherwise have 

forfeited. their security deposit have been declare_d ~lected as .they had o~tained 
. ' . . 

the highest number of votes _amongst the candidates. 

2.19.4 The Commission:has examined these issues and o~her connected issues 

of the processes and products of the electoral system and has ·made certain 

recommendations. The· alarming increas~(of violence and influence of money in 

the electoral proc;esse~ is a matter of great'concern·. It threatens the very s~rvival · · 

·of the democratic system: 

Accountability_ versus Stability 

2.20.1 A Parli_amentary system, unli~e- the Presidential system, lays emphasis on 

accountability. Any emphasis of the preponderance on stability, as against . . . . . 
accountability, would negate certain basic assumptions - the political .relationship 

. between the Parliament.and the Cabinet - and ·would· 'presidentialise' th~ Prime 

Minister's office. Indeed, on the 'ever growing power' of the Prime Minister in · 
·- . 
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Britain, so me observers commenf that , "~ritairi, now has_ a_ quc:1si-presidential 
,,, ".,1 • ' ' ·- ' . • 

/governr,-ient." and that "the Prime. Mini~ter had· become the focal point of public 

' . atten/ion-and governmental power" 21
• The _debate, by implication, ,recognizes th~ 

//A, I , ' • 

trerrid. in the Parliamentary system towards. stability. In an article written for the 

,,---..-

'.) . ' . 
/American bicentennial review, Arther M. Schlesinger, Jr. said: . - · /· ·, . 

;The parliamentary system. is to be ·defined by .a fusion rather than by a 
separatiori·ofpowers. The executive is dra·wn from the legislative majority 
and can count on automatic enactment of.its program., No one doubts 
where responsibility lies for. success· or failure, _But while (he parliamentary 
system formally assumes legislative supremacy, in fact it assures the 

• almost unassailable dominance of the executive over the legislature. ,,22 

' ' 

-2.20.2. In the r=>arliamentary system, ifthere is conflictbetween ,accountability on 

the one hand. and stability on ,the other, the latter must necessarily yield. But 

accountability and. stability need not necessarily and alw"'ys be mutually 

conflicting. Instability introduced by personal ambitions in opportunistic politics 

and unprincipled defections would _need to be provided againsi. Need for_political 

stability has to be seen in two emerging contexts::· that in administering any . . ., 

economy in the global context, a reasonable degree of stability .of Government.and 
, . ' . 

. ' 

stro.ng governance is important. Secondly, the economic and administrative costs 
• • ' F 

' . ' 
of political instability might reach unaffordable levels., Writing on the economic 

.. . : - '' . ' . 
costs of political instability a scholar says: 

: J • • • • ' ' 

"The costs of the Indian economy of short-lived governments and their 
fall are very. high. The · uncertainty leaqs to postponement of 
investm~nt deci~ions, both by domestic invf!stors as w.ell as foreign 
investors. · Foreign direct investment gets postponed too. The 
paralysis of governmental decision-making also delays public 
investment. Naturally, one would expect economic growth to slow 
.down. The economic impact can be f{u[te sizeable as is reflected h 
our experience. . ~ - · 

' 
21 Mackintosh: "Th,i'Brilish Cabinet"· , 
See also: Lalit Mohan Gautam's critiques of th.a Comniission"s Consultation papers:. "Presidenlialislng the 
~stem". • . · 

Reforming American Government: Leave_ the Constitution Aone(1982) p.51 
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Thus the fall in tne annual GDP growfh rate over the growth rate 
previous y~ar' was 10. 7 · percentage points during 1979-80 hen 
Morarjee 'Desai and Charan Singh gc;JVernments fell; '4.6% in t99 -1}2 · . 
when V.P. Singh and Chandra Sekhargovernments fell, 2.8% in .1996\ 
97 when Deve Gowda governmenUe/1. \ 

Thes~ numbers are large; but not surpnsmg. A three-month 
postponement. of half ·of total· investment means 16 per cent fall in 
investment. This could easily result in lowering of growth rate by 1 
percentage point. In 'tod,ay's tertns, this is an income loss of roughly 
Rs. 15,000/- crores. If the political uncertainty lasts longer, the loss 
would be higher. ,This is the immediate loss. When its future effects 
are accounted for, the value of the loss wou}d be many times more." 

- . 

.) 

2.20.3 There are also those who do not subscribe to this instability argument 

They point out that only on 5 occasions out of 13, the Lok Sabha was dissolved 

before compleUng its full term and during thlil 53 years since Independence, just 

four' Prime Ministers ruled for 40 years - two of them for 30 years between them. 

One political party alone, it Is pointed ·out, was in power for 45 years out of 50 
J • • 

. years. 

The Institution of Prime Minister: 

2.21.1 The importance and influence of the Prime Minister und~r the Cabinet-

. System is ever increasing. To those who speak of the 'Presidential System', the 

answer of the critics is 'the increasing 'presidentalising' of the Prime-Minister's ·. 

office. Walter Bagehot said that the "hyphen which joins, a buckle whi~h faste~~. -

the legislative part of the State to the executive part of the State is th'e Council of 

ministers,"23 But Crossman in his introduction to Bagehot's "English Constitution" . . : ., . . . . 

referring to the increasing impo_rtance of the institution of the Prime-Minister said 

that-the 'hyphen which Joins, the buckle whic~ fastens' is one single-man, viz. the 

Prime-Minister. "His right to selecthis own Cabinet arid' dismiss ttiem at·wiH; his 
' '. ' ' ' /' ' ' - -

. power to decide the Cabinet's agenda and announce the decisions reached 

without taking a note; his control, through the Chief Whip, ov~r p~tr.onage - all this 

.had already before' 1867 given him near-Presidential powers. ·since then his 

n R.H.S. Crossman: Introduction to Walter Bagehot: ~The English Constitution" p.20 . 
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po,ers h've ;been steadily increased, flfsi by the centralization 

,'.?,achihr'1nder his personal rule ... "24 
·· _ 

• r , -

of the party 

'r;:_2.21 .2: Speaking of the British Cabinet and·power to recommend dissolution of 
l'.'~ • ': . ' - • 

t _ House, C.F. Strong observes, "As Walter Bagehot acutely pointed out, the ,, . 

Cabinet is a creature, but, unlike all other creatures, it has the power of destroying 

its creator, i.e. the HOUSE! of Commons. For if the ·cabinet is defeated in the 

Commons ii can, instead of resigning, advise the Queen to dissolve the assembly 

, u~on whi6h it __ depends. Then "the electbrate decides, whether the party from which 

the appe'aling Cabinet .is drawn shall 'return wit~ a majority. or not.''25 But th_e 

position is "held to be different under the Indian. Constitution. 

Th~ Judiciary 

. . 

2.22.1 Though India has a federal polity, it has ah integrated judiciary.There are 
I ' • • : : ' ". • .• '. 

no separate systems of _Federal and State courts. OnE:l system of courts deal with 
• - •' • ·, • I • ' 

enforcement of laws - both.of Union.and ofthe States. A written constitution 
,· ' • " ' ' • •' i 

defines the powers of _the different orgi3ns of the State. Each organ, the Executive, 
. ., ' . ' . ' . . . ,,t 

the Legislature and the Judiciary h_as its· own assigned role. It is s_lipreme in its 
• •, • ' ~ '' • ' • I 

assigned field. Hqwever, under pa_rliamentary system of governinent,.there is a 
• I , , • ·, ,' • • • 

fusion between the two organs of the. State, namely, the _Ex7cutiv~ and the 

Legislature. The Legislature oversees th~ working of the Executive and exercises 

l!lgi!,lative .control . over public. expenditure. P. government under c! written 

_ 1=onstitulion is one of enum_erated powers. Under a federal djsl)psilion, qµite often, . . 

issues of the demarcation of powers.between the .Union on the one hand and.t_he. 

States on the other hand nee~ to· be settl~d~by an independent wing. So also, the 

issues•as to the limits of the powers· of the Legislature.and the Executive. There 
- . . ' . ' . ' ' . . -- ''• . . . 

m·ust necessarily be some .authority to adjudicate such issues a~d to interpr~t and . . . 

define· the· scope and limitations· of the powers of ·the · Execut_ive · and the 
·, .: . . , ,. ' . 

Legislature. Under the,Constitu\ion, that power i~ ~~sled in th_ei Judiciary to ·ensure_ 

' 24 Ibid p;51 , 
25 _Modern Political Constitutions, C.F. Strong p.216 
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, t~e- constitutional checks a_nd b_~lances an.d to adjudicate disput~s t?u~hing t~e 

hm1ts on the power of the respective branches of Government.· This ta~ 1s as vital 

as it is essentiaL If a justiciable ~ntrenched constitutional . Bill of RI hts is 

appended,·the role of the judiciary assumes a more significant dimension. 

·· Democracy is said to be most perfect work _of political wisdom but the pivot n 

whic;h1this grand machine turns is the principle of equality:. Rule of law is the force 
. . . 

'which moves the _democratic ma.chine. 

2.22.2 Another recurrent_ theme of debate relates to constitutional adjudications, -- . 

judicial review and judicial activism. Even the incorp9~at\qn of an entrenched 

_ justiciable Bill of Rights w'as attacked on derpocratic theory that the consequential . ..,, . 

shift of power to the.judiciary, and away from the elected legi~lature, would place 

power in the hands of 'unelected, unaccountable and elite group of.people, viz., 

the judges' who can over-turn the acts of .Parliament. The power to identify and 
-. 1 • ! - • • ' • · • l r · · · 1 

, • 

delflrmine the inconsistency between an impugned law or an administrative policy 

. on:,the o~~-ha~d and the provisiOl)S of the sm'of Rights on the other ha~d. 'would 
I j ~ J~ • • ' . • ,• 

itself, it is said, violate three. most fundamental elements of democracy viz.-
,1. ' ,·, . . • • ' ' . • . 

participation, representativene_ss and accountability and that judges exercise such 

powers without being accountabl~ to the community. It-is argued that 'judicial 
• • • •1 • I ' ·• •,. 01 •, , ' 

actiyism' is a slippery word which could mean a thin just~fication to interfere in the· 

governing_ proc_ess. 

2.22.3 _It was·also.'arg·ued that such a, power in the judiciary would 'shift'the power 

froin the l~gislatures t9 the judges; a proces~ bristling with the possibilities of 

.p:C,liticization.ofthe·judiciary. Speaking of.this process an American writer26 said;· 

-· "A popular style :in complaining about the courts. is to ·contrast 
modern judges with thosE(of a golden-or, atleast, a Jess tarnished 

' · . age. Many people have a fu~ impression• that the judges of old 
-- . were different. They did things like "follow precedent" and "apply the 

. law, not make it up." There is a good deal to be said for.that view. 
- . · · ' · The· practice of judicial law ·making· has certainly accelerated · 

' . . . 

· 28 Robert H. Bork-The Tempting of America·_ The Political Seduction of the Law p-15 . . . . 
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1
spectacyfarly in this century, particularly in the past four or five 
deca,de;;, Nevertheless, the whole truth is rather more complicated." 

'. ~ 1'· ' ,,_ • -,. . 

:of 1~-ri~ed fpr]~dicial relllraint the author say~:27 
' 

• ' ' ' ! , ' 

' - , : ~ nt--. . ~ . -
-.: .. ·. / .~Iii law, the moment of temptation is the moment of choice, 

',,,--,Wh~n. a judge realizes that in the case before h[m his strongiy held 
,,; · yiew of justice, his political and moral imperative, is nofembodied in 

/ ,_ a statute or in any prqvision_ of the Constitution. . He. ·must then 
/ , ·"· choose b@tween his version of justice and abiding by the American. 

form of government. Yet th_e desir_e to do justice, whose 'nature· 
.see(Tls to .him obvious, is compelling, while the concept of 
constitutional process: is abstract, rather arid, and the abstinence it 
-~ounsels unsatfsfying. To give in·to temptation, this one time, solves 
an urgent huma'n ·. problem, a~d a faint c~ack app_e_ars in the 
American foundation. Ajuqge has begun to rule where a legislature 
should." · · 

2.22.4 But Bil.I of Rights and judicial activism are here to stay. Constitutional 
. . 

adjudications have an inevitable legislative element. But then, they need great 

wi~dom a'nd restraint on the part of the judges in wie[ding that high power lest they 

erect their own prejudices into principles. The "irreplaceable val~~ of the power of 

judicial review lies in the. protection Which it has a'ccorded to constitutional ~ights." 

A learned judge of the American Supreme Court said that "ii is this rciie ~rid not 

some a.morphous general supervision of the governmenf that has maintained 
• ., ' • • • J •• 

public esteem fcir the federal courts and has pe·rmitted the peaceful existence of 

counter-majoritarian implications . of judicial review and the ·_democratic 

principl~s on which our federal government r~sts." {emphasis supplied) 
' . ' ~ 

2.22.5 . About ha.If a century of the Constitution at work has -toss~d up mal"\y 
. . . 

issues of the working of the judiciary: from the difficult problems of appointtnents 

to the s_uperior judiciary-to th_e problems of. court clogging and judicial delays. A . . 

wide variety c?f i~su_~!> have_ arisen. Ylfho shoµ"ld appciil)t i~~ ju~ges? _ ·should they 

be "iu.dg~~'-judges" or. "peep-le~' ·judges"?.·. Should the ~o~po~ition ~f the judiciary 

reflect the pluralisni cl the. society? Particul~rly disturbing haljl· been· 1~e chronic 

27 Robert H. Bork - The Tempting of America - The Political Seduction of the Law p-1 
• I 

62 



\ 
' -

and recurrent theme of the near collapse. of the judicial trial-systeri~ its de!ays and 
. ' 

the mounting costs. The glorious uncertainties of the law have,{rustrated the . . ' 
aspirations for an equc:I, predictable ahd affordable justice·. '\ 

\ 

2.22.6 In all countries with advanced systems of dispute resoluticn, the 

percentage of cases which ~ill go through the entire litigative process~ is 
' 

comparatively smaU. fvlost of the litig~tio11s or potential litigations are settle9 at the 
• ' I • • 

pre-litigation stage or at the pre-trial stages. In India, however, the percentage of 
' cases tha~ g_o through whole processes in courts arid their hierarchies is quite 

. ' ' 

large. -Imaginative use of Alternative Dispute Resolution mechanisms, such as, 

arbitration, medi,ation, conciliation etc:· a~~ 1;1uxiliary adjudic~tive services,' neutral . ' 

assessment and active case flow management need to be explored. 

Electoral System 

2.23.1 Regular, fair and free elections are fundamental to a constitutional .. . 
?emocracy. They draw the nation to a debaJe o_n vital issues that touch the lives 

of the people. But there is increa~ing disillusionm~nt,about the purity of electoral 

process. Corrupti9n and criminalisationJ1as bedeviled its processes. 

2.23.2 At the Golden jubilee of Independence, the Parliamentarians took a 
' ' p1ed~e ~, · · 

·,"That meaningful electoral•reforms be carried ·o.ut so that qur Parliament 
and other, legislative bodies fie balanced and effective instruments of 
democracy; and further that political life and processes be ftee of the 
adv~rse impact, on governance ofundesirable extraneous factors including 
criminalisation; 

That continuous and proactive efforts· be launched for 9insuring greater 
transparency, probity ,f!nd ac,cou(ltability iq, public. life so (l)at the fr,eecfqm, 
authority and dignity of the" Parliament and other legislative· bodies are 
ensured and e,:,hanced; 'thaf,17Jore especially; all political part(es .shall. 
underta_ke all such steps as will 1;1ttain the objective of ri,dding our jiolity of 
criminalisation or its influence; · · · 
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2.23,,3 . ·, Thf proposals. in ,the Cons1:1ltati_on_ papers have. evoked -diver.Se views, 

in,.clud!~f~~~,;"sh,~~P. ;.e,actib~s-- )or, i-n.s~a;~c,e(the,. pto~q~~(_wh_eth~f a: political 

/~-~~~uringless than,1s~y. 5%or 10%"of,the·votes·polled:should be entitled at 

/ .. all !9.1;epresentation, there was'a·pofnted criticisrh. lt,h~-~ ~~e~'-'emf~e'~ii}' ·argued· 
,·.- -~. /' •, I " ·I f \ ,. ' ~ 

/t~;~_y a young scholar that, if-the rule Was operated, only two national parties, viz. th.~ 

.:.:--1'.?;-ii];ongress and' the B.J.P ,. which together, at present, account for a_bo.ut 390-~~ats in 

. -,_ 

I 

•:;_._ • <'\~. ' ' . " . . ' • , I • 

:tne Lok Sabha would qualify and the. rest of the parties which -account for 245 

i':seats·wouid 5'{fo6ke'd•ti'p6n:·as •'~~ui'peri?l'28 -~uch '8 :rul
1

e;>it v;as 'urged, would 
•\''(· •"'l · ,:, ' i' ,,,..,-., • '; "1 ._• • •" .. •. •··-~, • ! •' ·.,' ' - .. i" • • 

· ign9,re regi9naI; s~t:ial _and other legitimate force, seeking space· in 'thll i'~.Btional 
• ! • -1 :' ....... , ... _ ,1 , , , \.. ,•. • •)':, . •. • , , • )) , • • • ,.'• . 

'democratic debate\ It was. mentioned-that'even in Britain; the two-party S~'iltem is 
• , . ' ., '' •• ' ' ' ' j ,, . ' ' • ' ., . .' . . •. ' J • ~ • ' • ··, •• 

on the·declirie and the vote sha'r'e·oHhe top two political parties·snow a marked fall 
' . . . . 

':over'the'yeat~. ,:; . ""'" . ·, .• :,.·,' . . l • I ; ,. I ·:· 

' • •• 4°i 1'1, • 1
··••· l·~I .. ,,,,·.,:-·.,i \_· 

• '. '' • 1 '.' . 

, · 2.23.4, ·; Even in 'regard :t0 requireme~t-of 50%+1. vote considered necessary to . 
. ' . . ~- .- ., ' . , 

· ·improve ,the represen'tative image of Parliament and-the State,_Legislatures,.there 
- ' . . ,' ' . 

, · have been c;:ertain;criti~isms in the respol)ses, raised from, th~ public. : · , >'1:: 
' • • ' f• • ' • • ' ' 

~ •• :1 ·, , • I '_,., :} •. •1;!. • :: •',r• ••.'• L -' •• 1':-·· :~--~ . .:'! ·.,:• "• 
2.23.5 In a different .context, namely, the requirement of "secu"re majority" for the 

: • ,·:.I,, ,_ '.,i _;( -~ 't'.H.'.. •/: :. · ,,,.-,,.::··11~··· ~'.- ·:-.. ., · 1)• •• :;._,. 

·outcome of "referenda, both as international practice and practice a_dopted by the 
,: 1 • • 

. , United.,1Nations;•,'the, responses , have ir:idicated the. 50%+1:: vote as. de.sirable 

.,standard, ·ln,tliaf context, a Canadian Minister said:., : .. ,.- .--,, .. : · : ._. · ,· •. •:: ,, ,, . 

p~~ . . ,-, 41q 1. _i~·,!..: __ ,;' .. ' r ··.•·i '1 •.:, ; ·, !~1-; .··•~.:i .. - !\ ~ .... ;t;-- -,_;, 1 :; ,, :_~· ;', _ 

"In short, Canadian practice, interhationpJpractice .and th~ fl!"H_(f:(t;y of , 
·the .United Nations unanimously indicate 'that' 'in tfie ma®r ··of·,. 
referendums on ·accession to sovereignty, the -absolute majority 'of 

!' : · v.otes, namely, ·50.%_+.1,. expresses, not. only a clear- m_ajor[ty. bl.!t. a/so_ a •. 
rule that. must b.e recognized as being democratic, constant' and· 

,·,. :· ··, unive'rsal.',29 , ·:: . · . • ·, ; ' ' ·• ·· ·:, ·: · .. '· • ... · . · ' ·· · .. 

1'•' \ :. •~;, , _ _.:• •·:Le;-:, ,••1~_;.- •, ),f"/,- •,•,•,.'' ,,••·,•~••:•·••.; ;,i ·.•. j' •a 

2.23.6. In regard to' the relevance of the German Model to lndlan conditions critics 
; 1_.i,.-; -~•l_':~:, .' :.,\···: .. ~:-~1 1.,1: _'.'-,i,,'!_,.._:·, 1••,-· .,·. ;, ':•~;_· ': ', 

,rely upqr:i .ttie following o~servatiqns of Qavid Willets: 
:. ,;:, -' i L'I,, !' •~;;•_ I{•_/,►~.', • ,•~ l:.,_· . :_ ' I',' •~ •_- '; _f' ., .. f I~ I - ~:,. · .. , .. ' '' ; .,._,·;•: 

. 
f,•\-•r,,1-. \::r,, .: ' .· ,: .. 

28 Lalit Mohan Gautam "Presidentialising the System" " · · - · · · -
.29 Joseph Facal, Minister Responsible_ for Canadian lnt~rgovemme~tal Affairs.on '.Rules_ cann~t be qhanged in 

· -the middle·ofthe game". , -1: ,., • : _ •, , , , , . ·,-

p4 
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' J '7 

· .. • !· 1
• "We have had· a· d.iff.firent-,history,from• the :co.· untries·of the ·~ontfne,;,t,t :; 

. : and tha(does give, our, Constitution a different,shape/rom:the~ .. ~ut ., . 
. . that is nofevidence tfiat'it itwrong. Different'coi.intries witftheft-owri ., 

traditions• ·can· .quite ,••reasonably' ·have dlfferenf ,constituti~nal . • 
,. , . ·.-a_rlJJ_ngeme_nts .. , T,hat f~e Ge_rrnan (?onsti!Lf P?'J works well fQf-,t~~f"/1 is 'n.~ 

. · reason for us to have ,there." ',. 
·:.' ·. . -::;;, '-· 

-..,.·;.·➔ • • •·l...,f:_-·,1·~f-',·,.' · -;, ►,:..'• '•:• ' ,1,'\1,:,. ,·,.;•~;.•••I~ .. _·.,' .!.,:,: 

.:,!.i4.L. Herma!l :Finei',sets.9ut Burke's.defii;,ition of a. poli~icai: party ~s ','a ,b9dy of 
' :• • '-', '• •,' • •• ' - ·- •~-' • • ·, •.·"', _. ' ' I I, • •<•!-'! 

. me_n; united for: the purpos~ of prpr.noting by theiUoint endeavours the public 
•• J •• !-·., _,,,. • . ' ~· • f ' ~ • - -· - ... ,, • ·•. ' '_, •• _, • '. ...... ' ,, • • • .:. • - : /' 

)~~e_r~~t, yp.on s9rr11;1 priryciple:~n, ':"'~iqh the_Y, are _all ~greed.''30 (?:f ·:~_tr~r~r~fe~ (o 

. J~e ~gl,l~wing d_e~IJition 9f ~ol(~ca) pa_~ieii by, ~.alter _Dea~ ~urnh~m,.,';;c~olifa:_al 

~arties, with alf their well-known human and structural shortcoml_n~~•.,ire. the·?nly 

· d~vices thus. far invented by_ the wit•. of Western man which · with some 

•,effectiveness can generate·countervailin~:collective,power on behalf of the many 
. . ' . 

"individually -powerlefss·• against , the·1!ref~tively- few who: are: individually .... or 

organizatior:ially ;_ powerful.",31 
·· ·This' desire· for' collective ·power::;;ind .solidarity . 

against perceived. injustices .seems to be the moving force behind the 
~;•;·'':J'.:'.••,••, .. •1••)---..,;-, ,•H- ... +'••..: - •11••-·•r-,' .• '- . 

, phenomenon of proliferation of smaller politicarparties .. :· . . . ' 1' 

r·;,z.-·-~~- '1.· •.• •' ••. • ,:-<t:,·.•-~·•._; ._,_ - ,·• 1, ,·•. ' 1~-:111i1..-·,1··:· '11. ·' i,,:_ .•. r,:;:~· -~ ... 

'-,2{24:2 : Under the' Constitutional document,, ther~:is•ino specific referenc~ to the 

pplitical parties excepting in :the Twelfth' ~chedule1 which deals with defections. 

The right to.form <! political party-is:a right under the common law _and is protected 
.. _; •:,;~: ---~~•-.~ . .- .; ·:·•_r- · .. : .. ,· l-~ \:..:~-... t,1'"·,:: ~.r - .. ' · , · , J • .;,.~ · ·· 

article J9,(1 )Cc) of the Constitution. · ·_ · . .· ,... · · . . 
''• .,., ,,,, .,,., ·~ .;, ~,, ~vt•. ,.,J 

2:24.3 ; P.olitlC<!I p.ilrties play a great roleiri the•workirig of the Constitution and its 

dernocir~tici i~sfitutions. lssu~;· of the '~fgan'i~~tion; functioning, 'i~ner-party-
• • • I 

; democracy, transparency of funding, ethical standards are all matters of vital 
:_ -• .:r·.'.. "':,::·.t. • .1· •• '.-,.-~·~-- i -~.:. ... • . . • _,·. ~ • .;, -::1 ·,. j !l=.•, .i;S 1 ,- . r - ~ ....... •.. .- , ·, , r" 

public concern. There are 552 political parties in tne country at the last cou11t:" But. 
· , · ··•·..!:;: .' L,-', :.') ·' ' ,; ,'.,i , -,,.;:;;::; :. · ·, ~ ,..~, . •~r • (". ·, •·i , . 

there is•no comprehensive law regulatin·g their functions and operations wli_ich are 
. . ... - . . 

• I .' ' • b 

crucial to the welfare of the nation· and, indeed, to the very survi'-'.al of. the 

• 1 '" • ,._ • 

• _, 
30'The'Theory And Practii:e•ofMo'dern Governriieiit: H;iimi~'Finer p.240 ,,, ',_ .• · 
31,Supreme Court Statecraft: The Rule of Law a~d Men:Wallace Mendelson p.226 , 
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1
. democ;ratic spirit and tradition. Samuel· Lubbel, speaking on the crisis in_ politics, 

saw ''r,i; _party ~~~lition in command of sufficiently stable majority to tie able to 

advance a unifying set of policy• and .that "reasoned argument .compromise and 

'. acco,176~gd~!ibn were increasingly shoved aside:in favour of'p61~rization, violen9e 

aid strug~I~ for raw po~~f32
• Thii, mof~ ~r less

1
, ctiaracteriies ih~·s.it~atlon iri the· 

_/,.- ,I . ,._:, . 

,,--, ~c~Jmtry. ~ ' · ' ·· · '· 
~. _ ... •-.~,-- - .. ,' ',, ',, : ' ,, _, : \., ,-.,;- - '' ~;: ,;·,. -· \ -. 

"Government is man's unending adventure:~ John Morley,in his .ff-Otes on 
~ - . . ' . 

· "Politics. and :History" SJJeaks_ .of. the great complexity of Gove,nimenld .i.·\ siness: 
. . ' . . ' ' ~ ' . 

-"Everybody who. knows anything ·knows that it is a waste of our:short liv~t:';19 insist · 

.on ideal perfection:· Popular gcivemment, :or -any ·other. for ,that matter,. is no 

_ -~, ·with delicat9. '-•apparatus .of, springs,: .. wheels_.. ,balanc:::s, . arid 

. :· escape~en~s~: lt-~~vy bulk-of machinery,)hat we must get,.:o work as: 

:!:)est we cah: :11 goes by rude·force,_arjdweighfof needs, greedy lnte~ests:and 
, ' ' 

stubborn prejudices.• 

· 2.24.4 .. Political_, p;:irties th.at control and r,un,democratic governments·themselves 
. . . . 

_need to. be :.arranged on,,transparent systems as lei .theif organization; ·funding; . - ~ . . - ' ' . 

a'ccounts.:and audit .. There •is increasing· criminc[!lisaUon of -politics· and '.of. the 

electoral. process. ' If remedies 'are not found a~d implemented ~peedily the~e · 
' ' 

might remain very little of value to salvage. 
·- ., .. \ 

.. ~= :,~•--;!.:.•' : :,_:' . - ,, ::, ~ J • :·. 

2.25_.1- The political, social and _economic phil9sophy of.)he .. Consiitu_tio~-, is 
• • , • , •, ( I ' •.' , ' 

reflecte_d in the Preamble of the Cori;=;titution which decla_res ln'dia a ·s·overeign, 

.socialist;.·secular; _democratic,· republic". ·The· Preamble· reacl;with the· I;)irectiv~ 
•\<., 'J..--; 0

"1"~"'.°•_\·\ {"\ •'! •••·J 1•••• .•-• ;~11-• "'' • •• '.' • 

_Priliciple'itof State· Poli_cy pre~eJJt~' th_e· socio~econ,omiq g9c[!ls, qf the 9on~titution. · 
• ' ,, • '• I,. ' ' ' - ',).I . '• • ·• ' ., ' •' .. • ~ ' 

Fundamental Rights and Fundamental Duties are the mean·s by.which tt,e socio-
. • • . I J, 

32 Samuel Lubell: "The Hi_dden Crisis in American .Politic;;;: 

. ;, . 

. 
/, 



esanoniic. goals of the Constitution·:are ,to; be realize~. ~The Judiciary'-';, said 

:Grariville.Austjn, "was to be.the arm of. the social revoluti~na"i33· - ,,, ; , · 
1.- ' ' -•,,,, 'I'~• • t 

' ·' ',t, '.' : . . ,,. ,~ - \ 

'!t-2,l~ i ,:he fralli_~r,s;,~f:.~~ ~c~~~~i,~~t\~n_ ~p~gh~ t~ u~i,t~}~~. ~,s, ~~~try.wi~~- its 

: .. Qre1~t_ , di~erslty, ,1 T,a-1¥.: }~~~~,a~,~. .8:~1o:?r~jRi,; . _v-,ith(ri ·_ .a .. ~~n,im~n-~~0~9\?f 
. constitutional i.µstice on_ the gre~t ideals of liberty, equality, frate~ity ~~d_j~~IJ~e:~ 

Universal adult franchise was the foundation· for _the d~mocratic polity. _Framers ~ 

showed an uncompromising•-.-respect f,or,\ human, dignity;,,•ap -un·questioning .:;,. 

- : commitment to equality andl'noh;disc~imination, ;and1aAU1abiding' concem for.th·~ : · :;, '. 
. . ' ' ' . - - .- ,. 
: poor and the· weak .. · .'They made :a bold:att(;lmpt·. to;.b-ase1 the,.co11stitutlonal .. -

· foundatlo~~ on th_e firm· faith•that a\l classes;of P.eople,, fo,llowers.of all;faiths, and 
!• • ' I - ~, •• , 

~particularly the traditiOnally::under-privileged :should all:join _to work for, their, l:ll]i,te_g ... 0 - -

'aconstitution~I salvati~n on th_e:sheiced·faith that,-p~c;,plesiit 1!18:S~Yerart;ith~-mu§t . 
. · sink or swim togeth~r. _and,that in it_h~- loi:lg,ri.m pfosp~;i~i~nd salvation a;e,in uriion -

' and not in division. 

2;25_3· ,·The framerscofcthe::coristitutiori'fintended· that it,:should :not-commit. the . . ' . ' 

C~t:intry t;'.any par:ticuiar,form of _ec~nomiclstruct4re •giving· fullest freedom to the 
; elected represeritatives,.to, evolve anyfeconomic00rder or system ,to a15hleve the 

' .. 
,,goals oteconomic·democracy:• 

- . 
. !a'l < , .=i:2. .·.:..:, ' ~ ·,·-::; ;~ 

.. 
_ ::•'.:...,,.':...!~ ~:•_;"lJ";•~:•J>. ~ • •r:-:-.:.: . ., .. ~,.; 

2.25.4 Indeed political reforms, in _their very nature, follow and cannot force the 
' : 

pace of enlightened publlc opinion. , Educating public•opinion,even:on,a,vital, arid 
, . . - . , - , I --

.important issue may take years. The nuances of PE!rllairientary Democracy ar~ -
.. -,- . • , .. " . ".,J, ' --· ~i,• 1c--.• ~ ,,,. • ' , ' \ > " ' ,· • 

'"political. AsA.W. Bradley'said:"'; ,·, . ,, ... , .,,_•. I,·''_,,_ ,. 

,. , J.9~ jf:,!,t,_ •1••• ,r.-,•!_'....- --.) •w: ••., '.i""ie:,,~ :·• ,l ·,.·::-., 1 

_ ."the responsibility. ·of ,governnient., to' 1iarliament.J is · 8J -1politic,a/J •· : . 
,, , ' · ... relationship . . !"s such. iU~. n9t, fl.,rpa(ler. of. p~clsf!J ,qefirJitioq f1Tld,_lay'!Yer:s ,_ , ; 
- . ,," · mustresistthi:i'temptatioh'to/aydown rules·torit''.34·1' ___ , __ • ·. ,,, .... 1._ 

- ...... _ ... , <:,:,• - ~ ;_[(:1:1;_: 11·11;'}1~•-•::r:•·:rf.1n/ ... -.. ::::·\:,k,-··::, i,·J. 

Th.e·wor'ds of Sir Ivor Jennings are also worth recalling : 

,· 
33 .The Indian Constitution - C~merstone of a Nation - Granville Austin ·P: \ " :---- - . · :-
.~ ECS Wade and G. Philip "Constitutional & Administrative Law" by·A,W. Bradley 5th-Ed: P:97 , ·' ·. ... ' . . . 



"In tnith,'.'l!hat the democratic system does··fs to harness .a:,,man's -
ambitio1s: ittl!eylie in the right direction, t9 the ,N,~tfona(dog~c~rt,: ,The, · 
horse ,Will go''ofhis owh volition because lie wants to get somewhere: ·: · . 
and erforce the cart will follow; by choosing,the:right horses the nation,- ,. ··. 
wl 1 arrive at it's chosen destination. , Tt,(J. hqrse,, cl]o_oses .thE! • . . 

. 'destination, but the Nation chooses the horse;· ari'cf .:.!.' it is here· a-'·· · .. 
'dictatorship differs; the horse can always be changed in mid-stream if , ,, 
necessa·,,,n35 :,_ .. ;"~' ,,,, . .,,,c,.•f. ,. . ,; c r:-' •. 

' •J• , 1~.• • \~ ·-~- .. , . ' '"' ., .• 

' . 
Fifty/years of Working· of the'·Constitution: Achlevements·;.'&';Fal/ures : A 
Balance Sheet · · : .~. · ·,:,.) :, ~,~: 

· · . ,.:.. , c ' · _ q.·· , ,.,:, H; r._--,~- ,. ,,--.·1 
2.26.1 '"The i~eals on _whic~',thi~ Draft c;onstit~.!ior:i_ i~)ram.ed'.'..' Ja_l)1ented a · 

, , , 11 ••• J ,•~•· , • ·- •• ·.;:I.• .J,l · ,J~ t:.,U~J-(,, · 

member of the Constituent Assembly, ."h_ave· no•.imanifesb ,relaii,on to the 

fundamental spirit of lnpia. I can assure you that this 'Constitution will not prove 

suitable-and :wm1,break idown·'soo·n after:belng, bfought linto>opetatiori:::36 ',~But a 
· :~ :...,. 'T. : 1J·.r l~ ::-..(f 1 T · • ~:lr.:;.:!1"1 \i~\. (tit 1P··1: ; s..1"' ,...J7 :., ·, ·:·-~t .h~t-;r~· (~ ,.J·, 1J"<: 12 iP '"J _: • • 

learned -~L/thor ~~<? 1sy,r;_vey~q 1t~/1:"'.~r-~ing ~.P,P~~ . .w1m.J~~I1n9.; '1,~,~~. hJ,,~a1g, "T:he 
Constitution has·been acce~ted as.thercharter:of lndianl01ii_ty:1.:.Withinrits1limiis are' 

. held the n~gotiatitiAi 'o~~i'th~; tor~ihd1 
cjf th~'fEld~r~i"~~~(JrH'.:. ~-:,-~tcdnstitution 

.. , ' . . 
_has .established the accepted norms-bf 'national' behavior ...... The Constitution's 

,· ·,..., •;-:, ' ·1·•1ri•;,..•, , .. •1••:,t• . .la""11' t; .... ~' r.-·•· '.., 1'"'=" n·~_·1~--•.,, 1·' ,~.;~1r(T 

. greatesr5iuc9~!l~;'~,?Y(➔~~~r::1le-~:;b~!~W ,tq~ 'sl~~~-~e 9:f.ll?~:t~W-1/'Pf I_~ ~~~~i provided 
· a. framework fotisocial and political developmeRt; a,rational;,in!;ltitutiorial basis for 

political li~ha~l~~!C"ji r'ibY ci111y'
1J~t~iil~H~~ tn'J• ri~tld~~i id~a~; ·~o~e; 'impiortantly it 

. , ' ·,,;;~ ~·•.:~:-.~~•;·. '{lUL'~i:1•, ·q~i"\.i 0 1n; i<~~1J_v::11~-

lays down the rational, institu,tion~l ·manner by ~hich they ~re ,to· be, p~rsueµ ..:, ~, . 
··~·,, r:, I>) 1•·"-fJ•'' r< r"·}rv·. -•j,"''"• .- : --~1'·hr;_1• ... ·c,..,...,.,,.r·~~py 1ir i,)ril -,' . 

gigantic: ~t.epttor a. .. ~~<?~I,~ :pte,x\~.uj!i c'9n3~!~e? ,;iit~'~ly;'t1?,~ if!,~t}bR1~lf;~eans of 
achieving' 6thersworldly,g6als:~.3Jfi•isyiil')depe'ndence we liave:lost:the ex.cuse" said 

r1f ,,.rp·\,'; .("\ n·, :;.{' '·:u•i ·1 ... ,.~ 1 ,. '-'li1· ·::-,i~ -..;·:.:-n••,1i•r,-.. 1lt ,')l 

Ambedk~r,:,"of1~I~~i~g;, t.\e:, ,~ftt_t!l~,J6(~q~h(nEJ:,',$,8i1~ '.V(ron;~;,:1I,f. h~f,ea~er thin~s 
going wrong, we will have.nobody to blame except ourselvesi?, .. ·;i:· ',r• 

2.26.2 '-:'(h~,~ _.a,,\~' ._f?;U~ ;!l,~Qi~~~"!ffri~:,,f.R9c:,fc),i,~l,Jfc~!il,;,?Yjr;, i1NL,~.9 ,J~ars,'. since . 
lpdependenr.e? How.l:lave ecich,oMhe ttiree.organs of th'e,,state.,the, Legislature, 

-'11 '.- ·,., .,.,.,:1·..,,1-,,.,. i. c,i, f. - I': 11·.. . ... . 
• • ! ,,:1,•,~ •. ••h!,l.,.-• .. ,1:::.•1,,,,,, .. 1~ ·.id, ~-!L. ~-· ... , 

. .. .b6o6 ;101-r1m1f,, !o lnti :1tV.5i~•, 
35 Sir Ivor Jennings- Parliament Second Editlon_p.521 (See: Lalit Mohan Gautam's paper "Presidolntialising 
the System" 1 , ,· • • - · ·., , ,. 1 38 The lndl8~1cOH~iitu't10n"·~ comerstOrie·:o, ~~-N~tl01n~i3ra'nVintfAuStirl1P~32s;-;:,;i,-:•,:-. J:-; I';;· • ". 

• 37 1bldp30"3'0· .... ~1 1 '1'-"1'n· ~.~11•~ 1-~•1c10·, ·-_- .... -"r~ r: r ,:; - , ....... 1~..., .. {., • g-- ,1 . . ' • , ·, ,., • '~ ~ ' ,J ' ...... ' • • -: ·'· y . , 
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the Executive and the Judicia·ry redeemed the constitutional pledge of ushering in 

. a social revolu\ion? Has the dream of the founding fathers for a life otdig
0

riifyJo the 
. . . . ' ' . . 

vast millions through the process .9f socio-economic transformation qee realized? 

What then is the Balance Sheet? 

2.26.3 Political Accomplishments: 

·► India's democratic base has stabilized as a workjng federal-polity:,. 
With the Constitution, 73rd and 74th amendments, the base.'of, , -
democratic debate has widened. There is greater push towards 
non-centralisation. _G~neral Electiors, have .been held with 
regularity; and transfers of power consequ·ent u'pon the results of 
el~ctions have been ·orderly, piilceful and ciemcicratic. · · , -, 

. The-educational qualifications of-the Members of Harliament and 
Legisiatures have shown marked imi,rovements. The Parliament 
and· Legislatures· are 'incre,i"singly° more representative· of the 
composition.of society. ·More and more members of the i1itherto . , 
bac[tward cl~sses are IJ'lO~ing up in t~.!'l politiqal li\l~dE!~, .. , 

• . ' ' t .. • ., 

, ' _1i: , . , ·• . •. . • ,1 , =·-: •'.ii: • 

► The main cause and source of political.-dec1:1y _is. thei. ineptn.ess of . 
~ . ' - . ' - .. , ' . . .. ' ',. . . ' . . 

· the electoral. process ·which has ~ot · been able to keep out · 
. : criminal, anti;social·and ,undesirable elements,.from, participating .. 

· ·hJ and eyen dominaUng t~e pplitjcal_ ~r;,ene ,a,r;ip, poll,µ.ting the · 
electoral and parliamentary proc!'lsses. · ' · ' ' · , · ·J -, 

' •• ,.....-, 1 ·:..,··· 
1 ·~t .: . .:F-'- -~J . --~1:.· ;:, , 

► · Though dem,ocr~~c p-aditionsare stabjlifi.i:ig;, h~-.y!'lver, d!'lmq.c;:r13_cy , ;., .. 
cannot be said to be an inclusiye representativei'democracy;'The "· ·': - ·· 
pluralism and,diversity of India is,not reflected,in,an9 captured by 
its· democratic institutions; Ukewi~E!. p_a_(iicip~tiori _of women in 
public affairs and · dedision-making· processe's: is' 'nowhere) near ·' 
pmpoi-tionate to their numbers. · 

► The enormity' o(the costs of electi~ns' an'cf eltit:torai. c6fruptio'fiin , .. ' · 
· having.·have been a:·-grievous deleterious, effect on 'hational· · 

progress and has led to the degradation of political processes to 
detriment of common gqod. . .. 

✓ . -.- ,. ' ';,--. ! ·.t,!,:; -<:'·< 'ti - • :·,:-,.-

► · Political parties, V,,!hict, !)ave a fair share 9f.Jhe.c~iminaL e!!l!m~nts,_, . ·,. 
handle enormous funds collected ostensibly for meeting party, " , .. · 
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. ' 

a~d J1ei:toral expenditure: Money-power _and criminal elements. 
lhave contributed to pervasive degeneration of standards in public 

1 ~nd have criminalizecfpolilics. This is reflected in the quality 

: _:" ,/ !' ;~:;::~em;:~:::ld;::t:::::::~:i~: :::::s:fel:w r~gu;aUng the 
' conduct of the,,political;parties, legitimacy of fund:,ra_ising;,aqdit. 

~/ / and account requirements and inner-party democracy:· 
. I .. 

. , ,&./ ... 

1_1: 

:::-· ;,.,-
;~ =.-:~:: I 

. " 

► National political 'parties are more divided on the•:.de6oition_ of, 
· 'common national purpose' than ever before; 'the.nobleiPurp9ses . 
of public life have degenerated than ever before into opportunistic 

, and self-seeking ,politics of ¢mpetitive personal.gain. •, · . , " -· .-' · • 

... ►. 'F,ratemity', the noble· ideal .of brptherhoo~ _of,m9n !3nsf:irine~. in:,: . 
·· the Preamble of the.Constitutibn•h~s-remaine:d,:unreal1zed,cfhe 

people of India are more _divided amongst themselves th.an at the 
time of the country's, irdependence., .,·,i ,. ' ·' I 

► There,is·increasing criminalisation and exploitation of the politiGal·• 
climate and processes an·d ,an, inc·reasing' ·criroin_als~p91iticiaJ7s
bureaucratic nexus. 

►.. There, is, cris_is, of confidence. -~jf/:iern ,Js:,cris,is, :,.of: l_eadeisl]ip, 
Political,leaders, .. owing_t9_,narr.ow.p.actisan ~md ~.ecJ~rian•in!erests 
and desire for· shprt-time political gairis; are unable even: tq ·agree 
upon broad comjnon national purposes. 

. . 
·b: ~. 'j , _ •t· ; ,1 , (' • ·:.~1.· :,· ;/.~;.•;,_, ~· .. ,;,-,·.. ,. _ 

2.26.4 ' Economic or P.hysi9aLlnfrastructure: lmpre,ssiye .P!ilrfo!J!iance 

► There has, been marked expansion and diversification of 
production.· New technologies -and modern· management 

;, techniques-iare ;incr(l_asingly; emp!oy_ec_l. Jher~- ,•?~e .. _,rr,arked 
,, advances·.in, Science,: •Tec;;hJJology; Medicine, ·Eng!neeri11g .and 
.. Information Technology. · 

► Between 1950-2000, the index of agr_icultural production · · 
increased from46,2-·to.176.8. . . . ,:';_;:.,.:,:. -- .... 

► Between,1960•2000, wheatproduc;;liqn:,went:up;from, .. 1,1;,rn,.-t9.11es • 
· · ··to:75.6 million tones.:- .• ·. ,,,,;',, 0 ;. , • '"i '~- :_,.,_ -l.'itl'''; .-"i;: ... 

_ ... -~-~~ • '" ◄ :,·{.?Gf:~-;,(::• l'"j1 ~· -ff~ ,l{l- • 1:-•-: 11-;.-~ O;·.~:-::f . 
► ·Between 1960-2000, rice production went up from 35 m. tones to 

· 89.5.million tones. , 

' ' ' 
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' 

► lmpres~ive expansion of industriai"and service·:sectors hlc; tak~n 
Place. . -· · \ · 

. ;' \ 
► Index of industrial proauction weriFup ,from 7.9' in 1950-5 to 

154.7 in1999-2000, 

. ► . ·1:Iectricity generation has increased from,5i1' billion KWH in 1950-
. 51 to 480.7 billion KWH in' 1999•2000; 1, · br," .,. 

(' ,·j, .. 

►. 6 to 8% i:lnn1ial·growlh of GNP between·1994-2000'-'(~xcept in . ' . . . . ' . 1997•98) was.achieved.!· , ·i ' · · · : ·_,,, i"•'•J' . 
. ·•. ' ... ~ .. .-.:' ~. _,· ~ ... ~-t:':! ~; ◄ 

► ~~evenuesfromlnfcirmation Technology.industry have grown from 
$150 million in 1990 to$ 4 billion in 1999. 

►: India's pet capita Net;Natiohal Product (NNP) in-~999~2000\vas 
·morethan2.75times:thanw~afit.wasin·1951:., :-,·" 0 -· ·_ • •• 

2;26.5 ·- Social Infrastructure: 

► Between 1950 to 1998 :infant-mortality;lrate,have·halved to 72. 
·--'births per·1000,births downifrom~46::· -: · L ·. -c, . ; ;; ,: :.; .. · ·,- · · 

.,: __ ;· •• \-:[~ •• ~_~·-~:-.:- i :i\ 

· ► · India's ·maternal mortality rate in:~ 998 was 407: per-100;000 live, 
births. Thes1flavels arermore'than 100,times thelleve!s-found in 

f••·tneWest .,_·, ·r, · jr" 1~:· ... • ~ -··.·,···.,_ .... ,l ••• 11 .. 1 :..:~ .... , 
0 

• • I • , It • I , • , t , ., , :- .,, -' ' l •• ",, • I ,;~ 

.-

► Some 53% children (almost 60 million) under five remain 
-malnourished r- nearly twice the levels reported· iri'inany parts 'of : 
su~,Saharan Africa. · · •. 

\ ''. '. -· . . • l ·, ·1 i' . -, 

~ •, ::.~ ,: . .. : .. ~ ,~-~- ' ~ ,' : .-,;--.11~ , .. · ',._ 
I , ,J, ~ 

► The 'proportio)'l o( low'birth·weight:babies b·orn· in- lndia:js, 33%. _ It . 
· is only 9% iri China a·nd South Korea;s% in•Ttiailana-and,8% in 
Indonesia. . : ' - ,, ·. ,, · 

·, •
1 

, ,,. · ~ .: • · I 'I •. ,·~·.i ·: 

► India was a.signatory to the Alma,Ata:oe·cIaration iri,:-19.78:that 
assured 'health for all' by the year .2000. Only 42% of the 

. '•chifdren' beMeen·c1i~23_:mqrithsare fulJy,,iminuniZ:ed:.-,,,37% in. 
rural areas and 61 %. in urban areas.· The coverage is:sh<ic:kingly. 
low in Bl~ar - 11 % and in Rajasthan - '7%. . · , . ' 

. • ;'_, •:;:,/ , ' J~~:-·;_<..;\ :;r• .. • .. ,:'•'•:~-J}~'1~:i- :•·1 ,·:.·:i .. r_. -;-' 
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. . -., : 
► life fixpectancy a"t:birth:has: grown up fro~ ·32 y~ars in:1950-51 to 

·'63 ~ears in'2000. · '· · ·"'" ,. · - · 
-·,: \. .- . ~· i ·,,~,:,•• • 

. ·i· ►- .-. -.·.philcf born in.Kerala today can ex.r.ec,t to live.longe. r,thcm'a child 
· corn-in-Washington. · · · ,,.. w ···' · :., :! · ;: .. , ; 

- . . . . 
. . 

· Life expectancy of women in Kerala is now 75 years. 

•. ;_/ /► India has put in _place an -~~t~·n:~·:\~~~~;,: ~'(~u'b;i~-:~~~th _· . 
/ ,/_. Services a!ld medical network. In 1951, the countr'yh13_d·only725 :!,_ · .. 

·, : primary health centers. By 1995, tl'lis has inc~eased,to more than 

·./·. .J;'.~~:000. r , ' , >;- . • l::<~ . , ,r ,): c:: ... 
_, ► :,:rhe '··number cif primary-, schools:· has : increased 1 significantly 

i between: 1951. and·1'995from'2,10:ooo-to 5;90,000:'•.,,·, -:'d,.;: q_ 
~ • --. .. , ::.! '11· :,. •• ' : t· ~:. !.' (i;.:d,.;J:, , -; ·•;-: \I - ►•-:c1os1fto 95% :o'f_;the\iillages ha·ve ra1·primaiy sct\ciot:wi_thin. a 
·wali<ingais'ta'nce ofone Kilometer.''• 1,f"" r· : ,, r:. ~. ,c\ 'f: 

:.. 'or• •-~f~~.1r'._.-(,J ,;:i~-· ,-, ill :1·t,:,1\.;-•.:•r·:~ ;~}'.12,;,;• ,._'"'' -i•:·i- 1_;.~,-

► While per capita daily consumption of,cereal~'has.improve·d·only . 
marginally-from 4Q0 gms in 1950 to about440 gms.in 2000. 11he 

· per capita puls~.s (protein intake) have ayer the -50 years 
,-., ,,,.J.,.....,,, ..... 1',.' ... •"j .· 1·•-,.,., •. r, ··•f''"""'"r..',• I~' f 1 •. 

l -decreased·.j•,_l,'1,t~i•,., -/ ,.[,.,.,! ~-· .... , .... •:.··l .. ', .c .. ,.--:._:ri . Ai~~ --~ 

' 

.t it i~in i:-:~rl ·,.~:-- ,. - • _;-, ,::n•·2.~:t'1',-;
1 

► There are 38.0.:million chil_dren below the age of 14. Almost 100 · 
'million of them'are Dal it c~il9ren. No. effec;:~iv~_step,s ?f,e .t~kEm,to ·. ;.,.~ , . 
. bring them to the level of the. '.'core-m'ainsfream"'. ; .,I)(,. - . , "' • •. _ ':• ••. . . 
,• ..'.\l~t • .• , ,r~·, '•rl':.·, ·····1;·, .:,-,r·r.-;: ., t',:.:, ·' ,·-:.·.. ·,JJ-c,1 <"' '• 

~-- f.~Pl!_l~tip,ri :~ 9cig~~p(m,~.efi~t~~; [n ;,\br( l}O~~rn; '~!~~~s.:,have I ror 
· ·succ~eded. Feirt1lity rates i!)il,.,l):!W. l:'radaaj),df)i;llcat~1t~"c!i S_ta~e is. 

almost a century·behind Kerala.'·.. .\ :·;:.'I,,.,. "- ·~, .· ' • 

' , 
l 

I 
' 
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► ·T,his:·-~disparity is ·an· internal reflection of the. interA ation·aI 
. economic o~der. l~ternatio~ally, inequalities amo,:igst c_o_~~~tr.ies · 

have been increasing. The income gap between the fift,~ ½f the _ 
•worJd!s people, living_ in .the, richest countries :and; th~:-fifth in··,\· e., · .. 
poorest was 7 4 to 1 in 1997, up fron;i 60 to 1 Jft.1,~99; anp 30,to • :1 · 
1!11960. . · :;cv" 

' . ; . ,, :; ,., ' ,: ' . : ' ' ,: ·: _-; •,, i': . 'J.. • . ' -,;_ .,;,,.- 1' 

► 260 million people live below t~e poverty line. · · · . '\. 

2.26.7; Administratio~.•:; ··:_\: ·'·;:. ;.:·.,/;•~··.;:·; >-'.\,,'._'.._-' ,;··:·."'' -~ 
"?~"•'} \ .~~' :••t.,:i~.l:,.•,· 

' ' 
. - . , . l:0~-~~-

► Corruption, insensitivity and -inefficiency of administration have 
resulted in extra-legal systems~anq p~rallel ecimomje~,and even, 
parallel governments. -Bureaucratic corruP.fion anp p_~ttifoggeries, 
which cause frustration in, people in their daily: lives h:~s more. 

,· seriousJallout of:pushing ITIOJ~ane-mqr~_peopl~;i,n!o ~xtrc1~J~_gal 
systems. The pervasive cyni_ci~m, "that_-. r:na.l;,a9111lp1str,c!~lon · 
generates results in a'lack of faith in and diserfohantment with 
institutions;of democracy.. · • ·, ·.· .- '.} c-. I,r ,_ .. : '- "f.· . 

'•", '· ·. · )· r-. \ -,·-.1_1~. ,,.'1f:~:.~• , .r. :.;1 r::J.:::~::-- · -· ·-: 
► There is an increasing non-accountability. Corrupti~l'!,,~c:l,S:b,een 

pervc1sive. Public interest ~as §uffered. · 

",•, ·- '· • _··.~ ·'.,_.,_·.•.•,',.•.--.fl'- --. ··••1~ 

► Gonstituti~naf ,pro_~~ct,ioif: t?r t~e:· 9~'.i;yic_,:s.::u'.~per;.~rtipJ.~ .• ~ t 1' ~as · 
largely been explorted ~y dishonest officiali;Jo,p_~o,!3¥\Jb~n;i,~i:il~es 
from ~e consequences of their wrohg-doirigS:' · :-' ... "' •· · 

. 
• - . 1·, 1·; ,i __ -~·:; ~ .• /1·:,;•;1 .~. ,: ,1 ~ ,, ,·.c,1·":it ,:;. 

►. The regional disparities in life expectancy is indicated by the fact 
•· ,.,. · ....... · 1 i r::l ,_· ·11 1.,•~-·11--.. e:::-p, 1•·;,,!1i•~1 .... , .• L _,,.: .•. 
; that;a·wom<!fl. bqrn~ in: KE1rala;.ca:n,_exp!3c~ Jo'liye:'.1.8' years longer 
· than 6ne•tibrrf in1 Miidfiya Pradesh;' ' '"' ,, · 1 •:J"' •/ ·•. · · ' 

. f;•l.1 :>-ii·.,,:rlr:l•, ...11~: , !· ~,-,t'. 

► 1·n ~ost countries life expectancy among wom,en-~xceeds. that of 
' - . 

men by about s·years. In.all but a few countrie.li of.the world,. 
t~ere. are typically 1005 ~omen 'for 'eve'ry''fOQO".meiF· :M~nl.., 
outnUIJlber women only rn societies where women are specifically. 
and systemc:1tically ,discriminated. In India, there are0.only ·933 

..., ,- 1 \ • J ·, ', ', ' • • •' '• , .. i ' , \ •· , • •'' ,• ; < ., 'I' , I ' •~ " ••"- • 
--~~IJl~ri. for, .e~ei,;;-1,9~0 ~T,~; .. T,hisJ~' t~e _p_~e.n.~m~n.o~;;~q~ut ···· 

: 'n;i1s~1.ng' WOIYJen,. ·_ ':. · .. ; ·- . · '""· --;· ': •• ''·.·,·· __ · _ ~:··? 
••• 

1
.... ~- ... •. - ,.,, ,, • 1 , ••• ,,ii;-L ... \I .r . •:,-.· :"I;-., _ 
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, , ~ - -~;)_,. . , , I . 
ybvelan representation of women in .public services is just 4.9%. 

/ ► ~o1dtidat ·~aiticip~~ion of women i~dicates that in 1952 there ~ere. 
;/ 6nly 22 women 111 Lok Sabha against 499 seats:(4.41 %). In 1991 

. /;- t~is increased to 49 se~ts as against544 se.at~ (9,0?%), .. _ , 

\ fl: _i, ►' In the Central Council of Ministers there are only 3 yabinet 
-Ministers·outof30. ,,, . .- _:, .- - , 

I,, ~::.. ,, ~ ::-· 
(! - __ ,, \) ► In India· between 1995~2000, out of 503 judges of the High Court 

/ 

only·15'were:women. - - -:·· 1.- ·:·, ,_· 

,. - . . . . . 
, 2.26.9 Administration of Justice: 

' ' 

► · Judicial -~yst~m, :has ,h~t been: able to meet .even. the _modest 
~XP,~ftatI9.ns ,9f th~ $qcIety .. l~s ,~~tay~, and co~ts a~e. frustrating, 
its· processes slow · and uncertain .. , People are- pushed · to seek 
recourse 'to extraalegal ~eth'ods,fo,r relief:. Trial system bott, on 
the,civil an_d:c:~imiric:il,side has,~tt~~ly broke.n down .. -- · 

• • • • • 1 • • ., j f ;: ' " • , • , ·I J f • , , , - , I , •• 1.: ·' 

I - • ', ~ .• ' : • .,.... • • . I L I - ✓ ~ . ' i, . 

2.26.10 On an overall _as$essment there are more failures thari success.stories, . ., . . 
· rriaking the inference ,inescapable that, .tiJe fifty. years of t~e. w,orkjng, of the, 

',__, • )j •· , . ':,! . r .- • . • ' • - . • '' , ., ' . • • .. 

Constitution is:substantially,als'aga,o(missed opportunities. '</ ,_' ,: -· 
. ,·_ ,:,._:·.~· <J,,~··-:-'"t.1,:.,1 .. /!'',~-· l.,L'•,:.:··, ... ,_• l_,., .. ·~--. 

9 ·, ,- 1)-, .. ,! r 1:r'·i>-),_;,r , .- •. ,. • , , ·, •1- t • :~- , .-. ~!"';1 ;:•. ·1· 

Areas of Concern: 'Commission's perceptici1f . '.. . 
'f ·,.,::•~·:.·t;(:· ... •.~•j·., :•:~_+-i,!;•,r_,:' .,,.__- __ 

I . , . -
2.27 The'following are th~:irrip'ortant areas· 9f concern acc9rding to.the perception 
ciftheCommisii6ri:··,· :i•;,_:<:; •: .:·' ;·, :.o'- .: : .• :·::,~· / ... ··-

' ' 

·' · (a) .There is a 'tuna~i°m:~~tal'breach of·tne·constitutional faith on _._,,," 

the: part ofG01i~rn,ni,ents and their method"of'governanciilies. · ,- :· , · 

in thf:: negle'ctof,the p~ople who are1the ultimate soLirce:of.ail;· :•,,, · 
' ' . 

political aiJthority. Public servants a~d imi!itutioh,s are·-~otalive : '·' ' 

to ,the bai:;ic imP,er"'tive,t~at'th,ey· are ser;vants:of.-theipj:lople: ·: : ;: 
. ,,, .. ' . .· ' -

meanfto serve.them.i•The dignity.of the· 1individual ·enshrined ,_;_,, < 
. in th'e·rC~h,stitutiob~ has 1remained'1ah: urired~emedt,pledge.,• • ,::1. 

' ,. -~ . 
" It,, , ,t, 

74 

'• I • 



(b) 

There, is; .,thus, -a. loss 
\ 

- ,r 1 
. . -~:. _;. \ 

of. fa,ith ...in - the Governments anb;I · 

govern~n~e. Citizens .see their Governments besieged b 
• , ~ - - I • .', - '. • ,- ., • 

uncontrollable events.,and are .losing . faith in institutions .. 
• ~ ,' ' • ~ • • • • • • ·1 /" 

Society is unable to'cope upwith·current"~vents. 

. The foremost area of concern is the. present ·nature ofithei:.:5-

lndian .~tate.anq it~,!nability to.anticipate anq_prqvide ,fo(thE1, 
,I ._, , . .., ,,._ .' , , , . , • t , , , 

gre!lt global forces of change ushered in cby I the pace' Qf: . , 
. . . ' . 

scientific and technological developments. 

I 

(c) · The next and. equally important dimension is the increasing 

cost,of government and,financial defects which,are.-alc\rming, 'i: · .- : ~ · 
, ·,•,,,,....., 1 • '.,. ;.,..1~"'-,", ;•t; · ·. ,,-:-1·-·'l .,,, ,••.~, .. ,-.· -·, ti ·11~ •~r,qit.,-~~-~-o ,>:·i 
In 1947;·there· was·•a·.deficit'of Rs.2 ·crores in 'the 'revenue''·· 

-?':. r-;r:';"',',;.v•:1 t• • .)•••,:·;-~·-• l,1;•:")"'J'-<·f\;J "..Ji,f:,',','~ :''~Y;.~2£,::,.).:· --:_-: 
• I • • 

budge!;· inJ 9!,l?-98 it becarne;Rs:88;93'7. crc;,;es; · in·,2001 °02ri~:-·; 
, •. •· •-.·--.,,,,',,•\•; •r-:,1 :,·., 1: ~,,. ... p,,,...,.:••~-

it is about Rs.1; 16;000/: crores(4:8%'ofGDP).' lnoia is"orfjts .... , , . 

. ,.)va~_tJ,,~-~ebt~tri?p,,0 ,;:;,. ''.:·; ···,:,: _1,i_ ., , ..•• ·,.:,,e•,. _ _.. 0 ,~-- ')• i·.:::-: 

. 
0 There is pervasive· 'impurity of th~11~011fi'cai'icfirifalt<f~n~0bf' ,, '1 '(:: ,, :·, 

. · , . ,'":" '""":'•"r., 'l,ie,~-- -.. "171 t:'•'i"'? - q 1 ,- 11rn•--;.,-t••·1 ~ .,,, j1•1·,•)l~-·n'""' 

political activity: Criminalisation ··or politics: 'political~corruption·· · · · · '" · · ,., . ' . 
and the politician~crim_inal-~lmrflMf.~.i!Lc .,_n,~~H~c-~-~x~,J7a,~\le:d·,( .'.) '; ·:, "·"';. lt; 

· unprecedented levels needing strong ~ystemic chanj:,i'es. . 

( ·~1 J": _. :.; :":' 1:; '"7;1LC-d ;•r:::_, ,(})J.:: .. , 11:·:_, -i{ .... ·-::.. ··: :-, .• • ~ ,-, !". ,; 'Jq,-:?J f, I .r ::{I_L.~ on . ·,: ... ~ ! :.(t ~HP \ ) .. ~;. 
(e) Issues of national integrity aDd security have not_ rec:rJX~f·r·,r1,:;.-; _ "i' ;,:; 

adequ_ate. and thoughtful atte:ntion. Mechanisms.' for the 

assessment: of :early, . .warningrsymptoms.-o.f -~oc[ahtunr.e~·t · ar.e ;ii;.,rrl 

absent, ;, Mechani~m§t,foraadequate• and dmmediate.c:state.;:'.: ""'' 

responses,-to .. emergencies ,and,:disaster .. :mal)agem_enb'are. f,r·:; .- , 
' . ' ' . 

wholly inadequate;,Administra~ion;;as·a,systern,for'anticipatin1;r:.,:i :.-.~ · 
- . ,, 

coming event_s:amdrplanning:re:sponsesiin:advance,c~,a~ failedl :~·rif. 0.r 
,', • • : 11 ' • 

It has .become ,uri-coordinated·,antjH:Urectionless: amalgam of 'ht.s;: • . ' 
different·:~departmentSiJ:Often :1, with,.-overdapping,candJtev.en• ii.: :ci. 

,. • ' j'. • •.. ·I 

mutually conflicting jurisdictio?~• .powers -and 'responsfbilities : , · 
,'. 

. "\ 

7S 

, .. \ 
' 

·• 
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Which: merely- acts a~, a reaction Ip probl~ms .. There are no· 

dear.:.cufstandards or basis for fixing responsibililjes. .i:,, .-
- • ' '-· V. -

Though ln~ia'.,s ov~ra}I tecor:?, ~n9,,/i.~p~r;ie.~c~ ~:.~v ~-"~or!<.!n~ ,! .. 

democracy (despit~ rpa!)y _centr,i(u,gal force~) :are _worthy,J9, . 
· \'.•" ., 1 • .;,.' •1.r.:.';•" ~ J;-_,_. •·r·••_.·.,.,· • •,1,I ,,[.!j.,V•. J•~ 

menlifn _and _th~~~h the .. b~~es;;?t,i:JelT!~fraJ~ ~.~~-~;\,~.-~f.V.i s:.: 
widened with the 73rd and 74th Co~stitutional amendments, _ . 

. ¥,l•J\~ - ., ,-,, ,-- • .··..,it-.'f.,l',:1l'·)Jllb 

the working of the im,ti~utions of parlian.,eritar:y del}1_ocrapy, .- ... _ 
' .,, .,_ '. ._· .=1-J,... ' ' - J. ... • - ' ' -

howeyer, have throw~~~P -~~rip~~; !~~!/il!~.e,~.,,.:t'_h,l~,h. !71!,g!)~•.:'f,,.1,,:. 

unattended, prove destructive of,the basi~_democratic values .. ·, . . 
. · , ,,r, '•, _.,. · .. ,:•:., !,., ._, 1_,:.:.". -i,._-,,, - 'I:· .: 

p}--('-:rr-, ... ,v0· .... l,.:,~-, ... ·•i .~., 
,..,;I,,__. ,1 _ l" ~_! J, , ,1 • 

(g) There is pe.rvasive ·misuse of the electoral process and the 

electoral systemJs,unable to prevenUhe:eritry.ofpersons with',.·.,•:; 

crimina_l record into the pbrtal:of law,making·institutiohs.1/!,1 
\.- ... . 

,,'.l...; ;t,_,.J,:,_ •··•,': •i•,'.li(' .1\•.;;•,~•''Jf)'q,·:,r·1,,•J".'.G:.....;_•·,:. 

(h) The Parliament and the State L~gislatures: 9win,9 J9. :!~~·., . 
inherent weakness of the eiector§!I system, have failed to ' 

(i) 

. ,. 
· acquire, adequate •:representat_ive, character-., T:he,:J31

~. ;:Lok·-·.,: u·.:i ·1: .. : . ·. . ,. 

Sabha·represerits only:27'.9%,of th~:,total electorate·a~d:;the ,;<Ji''~· 
Legislature of U.P,-r,represents 0Rly·122:2,% 'Of. 1elec\orate1::,- t,:, 

respectively. , , '. ,:·: . •. '='. t)· ·I':i, 1:: ~, .. ,,, 1 ,·1·: r;:~nf,.q;; 

The increaping 
' 

. ' -.•• \;1 t ¥ '."c. l~-n-,;;_,!ti·t-i· ~; ,-, ~Jt~;:-'F:f,, 1l~ ~ft.'"\;• :tu;;-, 
instability of the. elected governments -'is 

. ' . .illG!n'iY:ns:;~io 

attributable to opportunistic politics and. unprincipled • 
. ' 

defections:, •The economic and administrative:costs•of,politicab.':o\1:, · ·, , 
. . . 

instability are unaffordably high_ and their impac! OF! the ·polity s·~ :; 

is not clearly comprehended-arid realized. Though 'just four ·. 

Prime' Ministe'rl~~~fod~'tH~t-co~~iiy fdF do y~aFi6~t'~f'itl~:.'s",f1
' ::) \' · 

ye,frs: <l in'dep~hd~lfoJ· ?~1a "c\'r{~'1p1d11ti8~P 1f~'rt~ ~ll~t"~a;~, ih '.1 
l,;t, '.) 

~, ,-'- .-,1. • •1-: ,- , , ;-:in~-!:,·-~. hi-.~_, ,i,t,·,·· -;i. -·,. 1 •l1•~,r;~,:--n•·· 
power' fqr 45 years, however;· 1 ~8.9 oilwardifttie c9uritrf·M1W. :· 

fiv~ ~e~~ral'Elections t~1f;-fi};1ts~tl'ha: c6~t;'~i't~,s polltlgJ, if' ,., 

·instability are simply colossal. 
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,
' ' 

· 0) The state of t~e Indian economy is.di~turbing; . The economy . · · , 
. . -~ ~ 

is gradually sinking 'into a debt.trap: 'Ec6nomic;·fiscal and·~-. 

monetary ·policies, ~coupled with administrative inefficiency, 

corruption and wasteful expenditure a're 'increasingly pu~hing 
. . • • •.· '• . • • >C" ,.I .. .. . - . 

the society into eidra:legal systems, crinie-syildicates, mob._ 
- '- - • . - • "1. , ·- · · . " ·- 1! , • " • ; 

· rule and hoodlum out-fits. Black-money;· parallel. economy 
·. -·-. - · ·-, ··•~--1'-·,i'H··•·,,i~:· :~ · 

and even parallel governments·are the overarching economic · ·-· 

and social· r~alities. Legitiinat~ governments' vJiii,. in. due . · 
. . •. . . ' . ' ' ! -· ~ ' • . .... , - • 

course, find it increasingly diffi~ult tci confront them, 1n·course .. 
. ·' . . '·, ·-. . : ' 

of time these illegal criminal out-fits will· dictate terms to the 

legitimate governments. 

(k) Rural de-population, urbanization and· urban°congestlon. and .. , . 

social unrest . need -immediate, attention · and solutiqns, 

Increasing unemployment will prove a_ serious threa, to orderly 

govern~ent. · · '" · < 1 
I • 

(I) · Future· qf' society is ,increasingly knowledge-bas~d: and , .. 

knowlei:lge-driven. The quality of education and the, effi_ciency ·, · . 

of the administration and hig~er research-are ih educational<: • 

agenda and need of immediate and urgent repair., .-.fhe .. · ' 

country is engaged in a unilateral and ~nthinking educational 
-· -1.-,,- :. - --, •• C.\,·,c•'··" ,,,-~•"·1i •."'I•·-,_ .• ·. ·.1 r. disarmament. d . .,. " •. ·' . ,JC,•,: .. ·:, ·'·.· :· . . ' , . 

. , 

(m) System .of administration of Justrce in. the country J,s ·another 

_area of concern. ., , . ,- ·•· 

. ' ( ._ . , ' • . •, ':' ... i" ,: ' •. :; . 

(n) . Crimi~~l,i~,s~!fe _$~~~~~ _i5'on.t?~-_y~~g9. o~:_C::.~1\8:P1t,~_._, }"h~ ... 1,:. 

quali~ ~,t i~ve~tig,\3:ioris ~~d .. ~f -~r9._~[CW,i9n~:~~g~i~~f: ~-!~vons>{: : .. 
· second look. Law's.delay and costs of.litigation have become . . ,,_ • ., ,. -,-,. ,, i •. .,. '.- r, __ ,, -, .. ,,, •;:-. ··.'p•j/ ], ,.,. __ •. •·/! ',,,,,·-

•·pro~e~bl~I, \jict!rriplqgy: ~.i<>ii~~P,r~te~tipn,._ pr~t~ctiop _pf, . ·: ·_ 
, ·,I ,I. • ·~:_., •. ,,1.•,1,._ .. , ·'-A '· .. :~--ll .; .. : ..... •., .. 

• ,·1 
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"\ witnesses · in ,sensitive r;·c'riminal-trials- ·,•need, •institutional:. 

~rra~g:me~ts.,·Recruitmerit,-trafhing, refresher arid:continuing 

;,~gal educa,ion for, lawyers,:ju<;lges: and judicjal'admibis.tr?tors-

/ ,' need _immediate: ·attention .. -The, jncreas,ing I utili;:ation .,of_- .':·: . . . . 
alternative dispute resoluticirJrnechanisms. such as:medj?tiqr,; :_ ,r. 

f . • ·-

concillatio'n and arbitration and mechanisms of ·aui<ili!lry 
i - L i'/ 1.:-, .. :· ":. ··~.'.,"~ ·_.•;,••~, '•· ,J idJ: .. 7· ~-• _,.,--;,,,~_., .-::,:./'••: 

adjudicative· services·· r'leed-··to 6e stress~d. "'Training' .. ,,,,_ ' .. : . 
:·,•.J··.~·,r:,;i ·. ·~ 1 ,-;•~';'•<·:- .', r,i t·1~••,:v•'., .. :;.t . ..,'j'··j·,,-

progranimes 'for ··conciliators, mediators" etc. ·neec:r·to· be I - .. 

in~titutio~~t:ied.~ [~gal professirin ~~-ieicJlto b"'ei''tfan~f;frrfi·~ci·td'"1 
,;: , 

meet the increasing public-expectations. Mc>'der"niilig"":t~~. ;! :;;:-' 
. ' 

system and making it user-friendly is one of the urgent tasks: 
.' . . (J:i].'-,· 1. ..._:•_,.· :1t·? .. ".' ¥ t··,z •~J-•r;.~: 

(o) Communal• and other in\er-group riots· in a·,country-like India·,,-,.:;, • 

with its religious, social and cultural• diyersity,cannot beJreated -.:, . 

as merely law and.C:lrder problem. They are manifestations of 

collective behaviour~! disorders. Legal and adml~i~t't17i❖'E? '-.··-~· ' 

'. :t) '., ,,., ri:\~,~~p-~f;!.~,.~re_ reql:!i(edJ~ii ?,~: ta,~~~:~P/Frr~Y;~! ~he)~~;~,?;UJity, r 

;;.,,-.·, J~\t;)~Y,, t~r,-'. mi~_o~i~i~~1 -~n,9 .. JQ~,)?{\nJ!]n,9, .,_th~IJ\. l~t~'r;,!h; ,,,a. , ,, .. ; _; 
mainstream of the national fabric. The Commission dealt' wiih 

.: .C~! ;" '•: .. , .... ;,:-1 ;_ 1·:ic:r:r?:[10.J',}i'}:~.:.:, J !rJ \,-;r .:.d ·}t ! ,-;o•-1 ~ \){.'(f;· >-Y:": -·· '. ··.•, . . : .•. ~~-· 
_. _y~ri~L!S,~af~gl!arp~: r.,e_q!-ii.~e;iq)n the, m_a!(e!, ,_i:~e;i, Com'rriis.sio11 

-~ ,:T; ; ·,:,: - 1 ~· .;~:., • ... •.Jn ~~;.,•.·-,:: ,· .. J .. ;· .fJ\ '· ,f t1tr ... ··:;,!µ, ·,,/'-:-t",;,_;; ,:,_~ •• .;~,•J:..,.l - . !i ::.,:) 

considered the a_spects of positive ~iscriminati,on for_bringing 

-,_.,.;,," ,:· •• 1 equality· of· opportunilya•runder,1.articlesn:151:anp,.,16, ·of,,,.tl:le "_ ,, --~;,'.· 
, ' ' . 

·.-; ·,-, _ ,constitution "fo ~,the:-isocially,:·c1nd ✓.)educatior:1allyr, bacis_ward: ·', ,_ •,·.:., ,~i::; . . . . . 
-c-:i:. ! ',i_cJasses ·,of1 citizens, .'graniing· ,cif irecoghitiqr,i 1 to, languages:. ,: -·,;-, · , 

. ' . 

. , , , i ',Spoken bya:section ofpopulatio_n in·,a State·und!lrc,artiele.:347, :, 

inadeguate political representation,,10.fiLrn..inoiitie~,;: ,r~ligi94s~ _,,, :,, :. rn:':--, 

freedom under article 25(2) and necessity of establishh1~nt of 

\;; '•ah''lnt~ili=aitt{'diinS"m~~iot'ii''ff{e'sdoHiext of'tlle:fµ'riiient:,,--i. ',;;-"'. . ." 
·t.~·-·: .!'·;r1$b~~aB6.?·--:,~~-,_.! ,,•;q.ri (•~ ·!r.:::··(:l!:; ':.1n:1-~ i:::~.<.~'.::,-;>!t~t ;.;i~r-:·~~1··: .. •;"• ... ; '),f.. 
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(p) 

(q) 

(r) 

T~~ state _of social_ infrastructure is disturbing•.·· TheJe are 380c: ___ .. , .. .;:J ~ 
_ million chlldren.:below the age pf. 14. The arrangements for,,•,\: j. · 
their education; health and well-being are wholly inadequate p_ · 

· both_ qualitatively and quantitatively. 96.4% of the pr(r;nary:\ . "''. \. __ 

education btidget goes ·for·salaries alone:·: 

Rates of infant mo,i:tality, tilindnes~ •. _rnat!:!mal mortality,,. '.-,,-
• . • . , ' • •I'•"·' . 

maternal-anemia, child malnutrition and child-immunization, . · · 
• , • • -, • -- 11,• ·:-..·: ·-.,\- - -x~·:-q 

despit~ si~nifi~n~ progr~-~~ achiev~d, ye~{fT~ln,at,t;i!gh ang ,;;,;::' 
disconcerting levels. ' · 

. . ,, ·.:. -.-1). -· ,.__ .. ~:tJt i..: . :, :1 

'.., •, "•'1··. ,J - ~· ,~ , •• ,-,·,·,,·1,,1r-( '1· .- ,. 
•. •~J ~ i.'' • :'.;1• • • ,J•., I•,::.,•,., _ .,. Ii~~ 

Public health and hygiene have - not received adequate 
- . , ' 

·. attention.- There, is alarmin'g 'ini:rease;:of ipfectious ·•diseas_es i.,-. 'ct, 

such as.Tuberculosis;.Malaria;;Hepatitis,'HIVetc .. - _; :-'· ·:1'.:,·1 ;;;, :il'w 
' . 

··1·:..-.1 1, . H , ·. ·_ ··· ·-. ·. 
Pandora's Boxes/ . •.; . 

'" ,; •~';' ;r_ .) 

2.28.1 The C~niiTiission has ~xatriir1ed. vafious areai 1 cif'. ihi «iorkitig ,of the 
• _ ,,, J,.., ,"""-)•""' -, •·•·,:.\ \ .,-l 1.,,. - , ~·J. 'fl'"• .'°!If"' ,,;-· •!r,~,'' 

Constitution with the help and ·assistance of exp·erts 'aria. fOrrriulated"its 'views. 

Change musico~~ frohi th~ spifi/~t co~litifutiotfaii's'rh .~hd' Bf a~t;r/rt-inedt and 
-.· ,' .. ~).: .. tn·.,,,,l:.. ., .. .-3• ... ~ ._,-/,:::':\MJ:;0.~~,:~2;,~~•·•·/.~:..-::,: • 

dedicated leaders and statesmen ~hen soc1et1es do not have prea1ctable futures. 
• • ,,:.: !-, • ici'ft",-\'" .. : ,, ., ':''.;'.· · · . . ··'.::.:- ::~r.a'r:i.r ~.:~·:8vi&: ,. :-

· 2.28,2 . A learned unive_rsity •scholar.,likened· :the1propos,als ii1f tf1e1;CJ;9nsultation 

papers of the, Commission as·Pandora's.box~s,,.Michael1 Foley-referred to· a similar 

critiqism of William;Ress-Mogg of the,11: proposa!s;'.¢f.the!LaboCmPart,Y.under John. 

Smith ·and lam'ented that the 'party ~nder 'llohn Smith fell. irtto;,hands,of lawyers ... 

. (who) love proposals for:constitutional reform.'- •l"! • ' jl' I • I ;r ::, . 
~r .•l 1,l; if~ __ ii'.t,,'~,.,.,,11. 

', 
. ,;i'• ,~ ·-·· ;,-, ,t ,_"a,'.:), . ..,,_ ~·· . ~il:; ,•·}J,'l'=J,i'"Jr 11.)f'."!),;~~!. ,, . 

2.2S,3 Ther,~,_ is, P~rJ!aSive qi~~ne~aw,,n\.wi~~-:·Y.1Tii~f!~!~~-l:~btt:i7,~ps!)!Pti~~s:·of' 
democracy. People themselves _7seem almost ~ l:)av~:resig~~RJ?~'.~h:a~ they · 

consider their inevitable fate. Thei~ patience and emotional 'reso1:1rces appear to be 

wearing. thin, yi~lding: pla_ce to a sen·se of r~vulsion ag~i~~t ,lb~ Staie and,'a de~p 
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,, dii,trust ~gainst the machinery.of the government, particularly-·the.police and the 
' ' . 

bureaucr,.cy. There is pervasive and cynical disbelief tt,at anythin·g will change at 

all. se,venty eight years ago Chak~ravarti Rajagopalachari wrote.some prophetic 

,,. worg,i; from his prison cell in Vellore: "We ~II ought to _kriow th$! Swaraj'v.1111, not al 
. I . . , . • . , ' r 

Qlflqe· or, I tt)ink, even for a time to come, bring better government or greater , ' . 

//'happiness for ihe people. Elections and· their corruptions,' injLstice, and the p'ower 
,/ './, ,,, ' • 1,., ' .- - : 

/ and tyranny of wealth, and inefficienpy of administration, will make a hell of life as 
I 

soon as freedom is given to us." 
' , ' 

' ,· . t! 1 ', 

' ' ' ' + ' ' ! ,. ' ' . . • ' - • ' • ' ' , . • ' ' 

2.28.4 Gover,:iment, i!_is said, is ,a potent teacher Which teaches peop!to ,'.wits own 
. . . . 

example. In the Indian context the lessons,have:not been h~ppy. Quito r,.'ten they 

were bitter, leaving the populace confused.The·Parliamentary refo~ins_ne~d a high 

level of public awar~hess and political commitment. Simplistic ·analogies do not 
. . 

help. , Not. unoften, the proposed solutions, IT]ay themselves 11,Jrn•ol!I to l;)e the . . . . . . ,_. . ' ', ,, . ' ' 

source of other problems. There is always, the. law,of: unintended· results. 

Particularly, in regard t~ th'e institutions cif.p~rliamentary dehiocracy, ihe:ulility of 
' '~ ' - ' ' , . ;-

~hang es imposed by law is greatly debateable. 

'...... . f ' • . _ \ 

Arthur M. Schlesinger, Jr. said38
: 

,• ,- .; ' 

L i ' I 
' l . • • , • • • . 

.. _ '.'My conc~rh is that this agitation about constitutional reform is a form 
ofescapism. Constitution-tinkering 1is, a ,flight from the hard question, -
which is',the search for:,remedy. Structure is an aJiblJor aria!J1ical_ 
failure. As Bryce wisely remJnds us; "Th.e. student,qf__ institutions, as_ . 
well as .the lawyer, is apt''to. ove,r,~te t_h1f' effe¢t' pf rhechanicai"'" 
cohtrivan·ces 1n· politics. · ·. · ·, , .. ·.;. · · · · : -: : ... . ' 

• • • • . . ~ • . : • I i- I " l . - • .... .--. 

Fascinating as constitutional-tinkering· rriay be, like the Ruliik cube,' let ; -·· 
- ··: . · it n·ot divert us-from the-real task of statecraft. Let us never forget that··:' 

- , ·, pol(tlc~ is the high and s,erio',ls art of solying _substen,tive,probfe[11s", . , 
. . . '' . ' ' . . ·~- . . - \ ,. ' . 

John Major said39
: _ 

- ·- n ' - r : 

., 
, · "The . British Constitution• is vibrant and robust. But it is not 

. ~ tn·destructible. Pe9ple:must re, 'ize tha't our Constitution is not a pl~ce 

_. -
" 'Leave the Constitution Alone (19B2): Reforming American Govemriientp,54 , · : : : ... 
39 John Major, Speech on the Constitution' given to the Centre for Polley Studies: 26'.' June, 1~96. 
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' of architecture that one can re0 englneer by knocking do'wn a Vva/1 here 

or adding an extension there. It is a living, breathing con"stitutton. It's· 
roots are ancient but it ·has evolved. · It embodies a. set of-valtll!ls a 
legacy_ of understanding that have developed year by y~ar'ay~rtfie 
centuries. No one should lightly contemplate - tampering with a.11 
institution that is• so ancient" anii yet so alive." ' "\ \ ; 

Remedies, it is said, will come by reversing the decay not by sweeping -~fo~ -, , 
measures. An American writer said,"· ,, ,:\ ......__..,, 

- 'I\ 

, I 

"T/Ja remedies will come - if they come at all- not through any sudden 
and sweeping reform measures but through the gradual development· 
and adoption of new doctrine by the elite cadre of pofi,tical activist and, 
through them, by the public at large, which will lea.cf to Incremental 
changes in institutions and beh,w/our. '4-0 - · ,, 

Madhu Limaye ~bserved: 

"The process of cleansing public life and strength_e,:,ing democracy is Ei 
difficult and painful. process., .... ; It has to ~e accompanied by 
democratization of parties. There is_,:,o easy way ou/, no Instant solutiop 
awaiting implementation through a suitable statute. '41 

. ' . . 

2.28.5 lri the last analysis, citizen education is essential for any remedial action'. 
. . ' . ,' ' . 

If the democratic polity has failed to fulfill even the minimal expectations of th~ 

peoRle, In a large measure, people have none else to b.lame -~xcept themselve?! 

Indeed 290 years ago, in one of the most moving and poignant events in hum,:i'n 

history, Pontius Pilate offered -to·Jhe ~ysteric· crowd befor~ him a choice as to 
' • t - I • 'l - . ' ' 

whom he should pardon - Jesus or Ba-r'ab'bas. The qrowd wante,d pardon for B~-
- I 

· rab'bas, the robber. Jesu~ was crucified. Professor Rene Cassin, the illustrious 
' , , ', • , ' ' I~' • r •- , ' • 1' I'. • , 

French jurist and principal archit!)ct of the Universal Dec!arat,ion of Hum~m · R!ghts, 
• ' . . ..• - I ' • '' I ' 

on the occasion qf the award of the Nobel Prize for Peace on'. him, was asked why-, ,, ' ' 

he thought the Universal Declaration of Human Rights was necessary. He 'is 
• '· 1 .. ! ' - ' ' 

reported to have answered "because, Men are not always,good," The haunting 

words ·~.9_t Always 'Good", reverberate~ thn?~gh history, as ~~n:s inhumanity., . ! · 1 

I ._ ' ', ,, 

'° 'Reversing the Decay of Party (1982), James L. Sundquist: Reforming Ameri~an Government 
" 'Contemporary Indian Politics''Madhu Llmaye · ' ' . i 
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2.28.6 · Goo systems can and do change men. Good governments can earn 
' . / . 

their ,confid nee; 'It is only when we fulfill the basic; duty of politics and restoring the 
I , I . • 

. power of the G6nstitution and its institutions b_ack to their legitimate owners - the 

p~9ple' - !ha/things will begin to change. It is_ only then that !'We can move beyond 

/if).Ei/iimits,of physical worJd an_d use our· mind;, to .. sore into:th~ future". ·oag 

J'E:rHa~irfarskjold said: "In our era, the path to holin~s~ _must lead_ through the world of 

action." 

2.28.7 It is with this hope that the Commission dedicates this Report to the 
. . . ' ' ·-

people. 
·,. 
,•·1 

I ' 
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CHAPTER3 

. FUNDAMENTAL RIGHTS, DIRECTIVE PRINCIPLES 
AND FUNDAMENTAL DUTIES1 

' 

A. Fundamentals of the Constitution · 

/ 3.1 The Constit1.1tion which lays down the basic structure of a nation's polity is 

built on !tie ·foundations of certain fundamental values. ·The' vision of our 

fouriding fathers a_nd Jhe aims and objectives which the'f "'-;~mted fo achieve· 

. through th~ Consiitution are containe·d in the Preamble, the Ftiridam·ental Rights' 

and the Directive Principles: These' three may tie described .. as the:soul of the 
' ' . '' . 

Constitution a_nd the testament. of . the fot,Jnding . fathers to the succeeding 
, 1 , ' 

1 
• J / r ' • ·- : • 1 

• ' , 1 

generations together.with-the later Part on fundamental Duties. 
·- '. ,,. 

' . 
. -; B. Vis.ion pf Socio-Economic Change .:-:' , · , · , 

. • , - ~ • , • • r , • \ 

The preainb!f! . J .' .j : ,,. 

0

r ' . . ,. 

I . . . . 
' ••.1: 

3.2.1 The vision cif socio-economic change through· the Con5,(itution is reflected 

in' its lofty Pream.ble. The Preamble expresses the. ideals and aspirations of a 
, , • , • , I I _, ,, 

renascent India. At independence, emerging out ·of a 'Jong period· of foreign 

domination and_ ,oppression. under. a feudaL systerj,,•.ihe .people· were grinily 

struggling to be reborn into·a life of dignity.'and hope.'· :The ·bast'was heavy on 
' ' ' i, 

their shoulders, and· the future· uncertain., ·. There ,·was. s·ocial :and economic . -, ' - . 

exploitation around. There were a·whole host of social .ills: such as illiteracy, 

superstition, sati;, · child0marriage, · agrarian exploitation,: chila•labour, .bonded 

labour, ge'nder~inequality, bedeviling the society and polity.: ' .. ,,.., 
' ' ' - ,. . . 

' ' I 
I ' ' ' ' • ' ' 

' 'S I ' ' ' , • I > '/ ,.' i • ' 

3.2.2 The framers of the Constitution sought to. unite \he vast country with its 
' 'l, ; I 

·great diversity of languages-and cr~eds within a common ·bond of.constitutional 
. ' . 

i\lstice based on the ,great :ideals of· liberty,· equality;, trJternity 'and justice, 
. ' ' 

F.ramers · showed · ,an F uncompromising respect.' for;. human dignity; an 
• . . I 

' ' • : I • ._ 
1 'See also the Consultation Papers released by the Commission on "Enlargement of Fundamental· Rights" 
and "Effectuation of.Fundamental Duties" in Volu~e II (Book 1) of this Report. _.·, 
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unque~~(on_ing commitrnent to equality and non-discrimiration, anct, an abidi~g 

concern for the poor and the weak. They mad_e a bold attempt _tC>. base tlie 
- ..; 'I' • • - • : - I :, 

constitutional foundations on the firm faith that all classes ofpeople, folluwers,·of \ - ' . ' . . \ 

all faiths, and particLJlarly the traditionally under-privileged should all join'.towork--..:..~ 
_:,;-- ·2.:..-

' .,--7 · for harmony, progress,.prosperity and nati1:m pu!lding .. 
\.. . . 'f \r - --

1hE: Preamble through .its noble words promised Justice, .!l_ocia,I, econom1¢".;;7' · • 3.2.3 

· and poli!ical; Liberty of thought,_ e1<pression, belief, freedom of faith a,nd worship; 

Equality of status and of opportunity and to promote Fraternity, assuring tt,ie 
,·,'•\_,~,~-,.?~ ,··- ,- ' .. • ,. - ' 

_dignity olthe individual arid the unity and integrity of the Na~ion:; _Speaking: of t~e 

' i~,~~r~ii~~s of ~~~iai.de:.nocr~~y. Dr. Ambedkar said·: . _,· '· .. : .. 
. •.\1;:· •• ,~,.-, • i•,~ '-' •• ":''c 1 • t • 

.• ::.,: ,·•·•·.· ~.-.r·.:' ~ .. , .. t. ~, ,:, :- ·.:··,:. - ' • 

'· '"1\<was;·'indeed;:l-a,way of'life, which recognizes liberty, equality a'rid 
fraternity as thejirinciples o(life an·d whict\ ·carmot be divorced from ea61i 

· other: · Liberty cannot be .divorced from equa!ity; · equality cannot .b'e 
divorced from libei;ty. ~ Nor ·c_an liberty and equality be. divorced from · 

,: fraternity. Withouf·equality, 'liberty would produce the supremacy pf tl;le 
few over the ma,ny. Eqyality without liberty would kill i_ndividual initiative. 
Without fraternity, liberty and equality could not become a natural course 
f th. " . · o ,- mgs. , , , ·, . • .. 

: . - t. • .. '. • . ·: i . • 
The so·c10-econom1c ·Agenda 

. . . . 
' . ,. - . 

3.3.1 , The scheme of Wre, Constitution for the reali~ation of the socio-economic 

· agenda c'~mprises oHioth the justiciable fundamental Rights as_well as·u;e nori

justiciable Directive'Principles.- The judicial contr\bution t6,the synthesis and'the 
- ,. . ! -. 

integration of the Fundamental Rights and the Directive Principles in the process 

of "constitutionalising" social and economic rights has been crucial ;to the 

realisation of the Directive 'Princ;iples ,in'ot ·only as : ,f ,means ·to effectuate 
• j • • 

Fundamental Rights but'also as a source of laws for a welfare state: 
. ,•_ ,;, ·,: ' . .., ~ - -· 

3.3.2 . Ttie .Constitution ·makes it mandat~ry to protect. ·anp promote ,freed,oms; 
. . ' 

and .to assure· evei:y: citizen.-a. decent" standard of living! It makes-·a strong. 

commitment to .promoting the.well-being of all '.citizens .witho,ut any·discriminatiori 
. . ' . ' . 

on .the grounds of caste, ·creed, community or gender. 
' ' . ' .~ . - . ',; ·i ' . : :· . ' ,\\, : .. ' . .' . : 
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! 
J .: ' . c: F~ndamental Rig.tits ,. .; : . 

, ,r • 

' .. /· ' 1-. 

Backg'round and Approach · . . 
J . 

/· '1 , /\, - ,. • . • ' ' • ,' •• ') •. 

~ 3.4.1 Constitutional guaraliteesJor the human rights of our peopl!:J were one of 
/ , ,. J ., .... 

,.~-: · the persistent demands of our leade.rs throughout the freedom struggle. By the 
j• ' ' / . . 

- year-1949,-'when the Constituent· Assembly had completed the drafting of the 

Fundamental Rights Cha.pter, it·h_ad before it the 'Universal1Declaration of H_unian 

Righis,1948. ,1,-... -,·,',lf'-- ,:.,,,· ·.,··,! -~-: 
•;'' '',:" • , • '. ;, • : I • 

3.4.2 The ln,ternational. Coyer,ant on Givil and Poi"itical:'RighJs, 1 ~-66 {ICCf;'R) 
,. . . . • -• ' • • ' ' . ' ,. ~. . 'I ._ ' '~ 

broc1dly referred to the __ inherent right tq life and .liberty. and t6e right against 
• • • '. " • ' • .? '.j_l __ ., . . ·- . 1 • • I • • ' • ' ' ... 

• - ... arbitrary-deprivation of those rights. and its: various. aspects (Articles 6 to.;14); 
••./, ••~~-•••'._ ;•'.;;,':·c•,.;~ . .-,:•, • ,. •~•;-'._~--~.•·.:·•.,:,- ,<.,,,,,,,,A 

· ·privacy, family; etc,,'.(Artic:le 17); freedom of conscience and. religion '(Article 18); 

. freedom cif expressi~n aiid. 'inf6rmation °(Article 19); Rig lit of peac~ful· assembly 
• ' • ' , • ·_. • , , r • 

'(Article 21 ); freedom' ofass·ociation·(Article· 22); rights ofiminodties· (Article'27); 

etc. The lnlernational c6venarit on'Eco~omic, Social.an~· Cultural Rights;,1966 
• • ,1> ' .. ,.! ' ' 

(ICESCR) broadly referred to the "right to worK" and its various ·aspects (Articles 
, · · · ·· , . · 1~ .. • . :· ." , ' , ; · r: -- -

6 and 7); right to form tra_de unions-for promotion of ec_onomic or social interests 

. ar_,tj t~e right to strike ·(Article: 8); right_ to social securio/ .and so9.i~I insurance 

. (Article 9); f;:imily,; m_arriage,, c::hildren and mothers' rights (Ar:ticle, 1 O); adeq!,late ' . :· .. 

standard, of -living, righ(to ·food, -clothing and ho\Jsing, fre'edom 'from. hunger 

(Article. '.11 );--physical arid m~ntal health (Artic::le • 12);. education; .(Article ,_j 3); 

compulsory prihlary_education (Article 14). clnd culture, (Article 15). The treaty .. ' '• ... •· ,, . ' ' '. . . ' 

obligations· under the covenant enjoined the State·Parties:tci .!:Jns~re these rights . ' . ' . . ',_ '... . .· 

without discrimination arid "to take•ste.ps" to promote them "to th13 maximum ofits 
. ' ' 

· .. available reso1,1rces'\ with :a ·v(ew to ·'achieving· ''progressiv~ly" the full realisation 

of these right~. The Direciive Principles of St~te: Polic~'.' in Part iv of the 

Constitution are indeed: the precursor' to economic, s6cial arid cultural rights 
. . . ' 

specified in the ICESCR. 

. 3.4.~ During the last three decades, a vast number:of liuma~ _r)ghts have foli~d 

place in new constitutions and bills of rights of more than eighty countries and of 
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suwa-natio-nal entities. -Countries which enacted these ne~ -~nstitutions have 

had the benefit of all the developments in the human 'rights ju~~r~dence which 

have taken place since 1950. Also, our Supreme Court has '\by judicial 

interpretation expanded the scope of the fundamental rights,- part1.~l,kly in 

relation ·to article 21, and .this has included more civil-and political righ~--0hich 

were n_ot explicit in Part 111. - - : : \. ·--,.:, 
... ,. 

3.4.4 A new development i~ ~hat of the principle ~f 'basic _stru·dture-'';tJ~: 

Constitution enunciated by the Supreme Court in 1973, in Kesavananda Bbarati 

vs. State of Kera/a2
• As to what are these basic· features, the. debater -still . 

' ,, 
'I 

continues. The· Supreme Court has also held that the scope of. certain 
. --

fundamental rights cou·ld be adju.dged by reading-into them_or'reading them not 

._ only in the light of the Directive Principles of State Policy but also international 

covenants or conventions which were in 'harmony with the Flindamenti:il.Rights. ~-

3.4.5 The :Commission,_ feels thf!t. a~~r.fifty years, time _is ripe Jo reyiew and 

enlarge suitably the co_ntents_ of·som~ of,tt,e, Fundamental Rights, part_icµlarly 

those Fundamental Rights »'hich have-been-judicially deduced. • 

·. l 
Definition of 'the State' 

t f 

3:5 Fun'damental rights guaranteed by the Constitution are, iri the absence, of 
~ ' . . . 

specific constitutional" provisions, :maihly enforceable agains_t 'the State'. The 

· definition' of 'the State' in article 12 being an !inclusive' one, courts"have ruled that 

where there is pervasive or predo~inant governmental co-ntr'ol or significant 

. <involvement iri its· activity,· such bodies, entities and ·orga'raiia'tioris fall within the 

'definition of 'th·e State'. 

Explanation-should.be added:-,, . ' ., .. 

2 
AIR 1973 SC 1461 = 1973(4) sec 228 

~· ' ' -. ' • -C• ' • I 

87 

I' 



/ 

' . 

. ,r . ·'/ ~:tir·r~: .. -i . -

'.~xpl~-~:f_i;_~i/ In this articl~, the expressi?n "oth~-r authorities" shall 
, inc!.ud_?;ny, person in relation to such of its functions which are of a 

· :_ pubµc nature.' 
. I;, 

'1;_,eadi'~o-~ cliscrifnination , _ _ - _ . 
• • j • ' 

' . i ' 

. - 3.6:" ,, In articles 15 and 16, prohibition against discrimination should be_ 

.i ,/~xt~n~ed to "ethni~ or so~ial origin; politica·I. ~r .other opinion; property or 
' ~ • / / ' ' • • ' •' •' I ' ' • 

--b"rt"' _, . '. l ' • . • I ,,,,-.11 • 
: : .. , .. ·. ' - : / 
-~-- ·-, '•'i' 

' ' 

Resertation foiminorities ,, ' 

' ' ' 

3·.7.1 There was a plea -on behalf of some minority.comniuriities for an express 
. ' ' 

provisiol') for reserva\ion in favour of rninorjties both in artic;I~~ 15, ( 4) and 16 ( 4 ). 
' 1 > ' t ~ ' t • , : ' , • , . ~ ' " : • I • ' 

The Commission,: upon due consideration ,of the represeritations, felt that no 
• f • • • , ~ , I • • , ~-, • •l 

_special provision wa~ _ necessary inasmuch as,_ under the, e)\IStin~ provi~ioi:i, of 

. articles 14, 15 and -16, it ls.open to the State to make-~eservation if.it is of the 
: • I. ' - . ', • l '. ·' . • . . • '' - ; : · I. ' !', ,. ;,: 't ::. . ' 

,opinion that such resEjlri:~lion is.recessary a,nd_justiped, : :', ·;.: · _ 

3.7.2 The Commission ·noted that the ultimate ai~ of. affirmative action of 
, ' I • , , •• '•• '• ,, • , ,, I, • < 1 ! ,/ • 

reservationt should be:,tb -raise the· levels. bf capabilii(es ·-of· people ·of 'the 
• . • j :, • .. • • • ' . • l, 'l ' 

disadyantag~cl ~ections· and to bring them at par with' the other sections of . . . 
l ' society . . : . - . \ 

f;reedom of -Press and Freedom of Information 
• • ' I : ; I \ 

· 3:8.1 Art_icle :19(1 )(a) -refers to 'freedom cif speech· and expression'. It is 
• ' • ' ~ I ' 

· · prop·osed that·th~_-article ,must 'expressly·include the'_fre·~?~m of the press arid 

, 6tlier media,Ahe freedom, to -hold opinion· and .to 1 se·ek/receive and impart - .. -- . ' ' 

ihformc3tion and ideas.- lt,is also .proposed, to.amend; arti~I~ 19(2) by adding a 

further restriction on disclosure of information received i,r:i' confidence except if 
• • • • - I , • • • • '_I 1 ,,:/ ' 

· required: in public interest, · ·- ·' · · · · · ' 
.• • I • • , , , ~ ': I, . ! 

The Cof'!lmission recommends -that -article :19'(1)(a) and '(2) be 

amended to read as follows:. 
,· 
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·.• 1 •. 

'.·'Art •• ~9(,1): All·citizens shaU have the right• .. " .' \\ .... 

. ·; (a) to freedom ·of speecn ·and 'expre~~ion .~f'iicll shall. 
include the freedom ofthe·press and other media', the·freedom 
to hold opinions and to seek, receive .a.~d i_mpart\info,r~ation 
and ideas;". ,~,,.1,. " 7··· ' \ • · ••· "'I·. 

' \ 
' 

19(2):, '!Nothing, in ,su!>,-clause (a) of clause .. (1). .shall. ~{fect"the 
operatio~ of any exi~ti!'l.g lal!i, or pr~v!3ntJhe ~tate frc,m mal«jng ar:iy 
•law, In 'so· far as su'ch 'la~/imp·oses·· reas'onaole restrictions 'on ·the 
exercise of the right conferred by the said sub-clause in the inl~erests 
of the sovereignty and integrity of India, the security of the 'State, 
friendly· relations with foreign States, pu,blic .order,. decency or 
morality, or in relation fo contempt of court, def'Jmation 'or incitement 
to' an offence, or preventing the disclosure of information recehted in . 

. confidence except when required in public interest.''._, , ,. :,, -• ·· · . 

· 3:8.2 A'ri1ere legislation b'y the; P~rlici!ment'oyamendin·g ihe Contempt'ot'Courts 
. • -, - .•• '.' -·· • -· •• . • ~· - - ' ,,1 •,,,. ,., ,-., .• 
·Act, ·1971 a_lone iJiaY not suffice because· the· power of !tie' Supreme Court and 
. . '• ' . ' . • ,·· .-- ..,._ • . • . -· - ,. ,.,,: , • ·- ;. :·1 , ..... ' . - . ·.• 

·-the High :Courts to · punish for ··contempt 'is· recognized· in tti'e Constitution. 
• r · ; • ~ · ••• ., ' ' ' · •·\ ' ••' . •' c" _ • • • r ,.. •·, ' ' . •• !o., • , . ' • 

Therefore, the'-;Commission ·recommends that an appropriate proviso to . 
• • I • 

article 19(2) of the· con'stlt'r.ition·ma'yl:ie a'ddeffas under::· .... ;._ '(' ;:( '~-· 

, , .--~ .. ,,-· r •. , ..• , .. •;i • ,.· ··;· 

"Provided·that;-'in 'niatte'rs of contempt, it'shall b·e open to·the 
Cgurt:,to permit a defen.ce,qf,justifi.cation by truth:·on .satisfaction·as 
to the bona fides of the plea.and it bei_l!g in pub[ic i11tere~t.''., , 

- - ' - ' ' • ~ • . , ;, ' . ,..',I 'I' • L ~ • ,,)','!'' J 

Rights against torture and inhuman, degratling and cruel treatment'"a'nd 
punishment · ' 

" • j 
• ··.,-, •f ,·:~~ '·, -· • ~~ '._ 1. ,_ :rr:,• , 

3.9 Torture and inhuman, degrading and cruel treatment and punishment 
' 

· grossly·;violate human dignity. 'Fhe Supreme Court has implied a ·right against 

.; torture,. et~. by_way of;interpretc!lio.n·,of article 21 which_.deafo .with ,.the right .to·fife 
. , ·~. . . / . 

and-liberty .. • The ,Univ_ersal.-Declaration. of Hurnan Rigt,ts,,Jl48 :and:the IGCPR . 

·prohiqit s.uch ~els i_n article 5 a11d artic1!3:7,respectively. ·b,·0 , • • .- ; , 'J ,._,.~ ~,1f.'• 
, : •.••• .~- 1·;:·Y ;.., •:. :·:,.• ·:· ~.~. ,'""1 •• ' ~. ·~~;- 'i;.J· : 

. It is, therefore, recommended that the existing aryicle. ~1.rnilY..9~·re-
, • • .f ~ • l ' • • 

.numbered as clause (1) thereof, and a·new clause·(2) :should·be inserted' 

thereafter-.on the following.lines::.- ,, '., .. ,_. - -- ;, ., , -· . .,:;·,;·,11\'.:- ;':. ·;;< 
' ' 
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, . /2;;{}. qrie ,hall,bes,bje<led to tort,M ,Q; lo cruOI; foh,ma o o,. 
-:)/ ,deg _ading treatment-or punishment.". '/.::- · · ,. · "'.°-::· ;1. ;-; . ,.· 
1· . .... ;--_:.-. ;. - . ·• . ,: l ' !;• . 

,Right t compensation for being illegally deprived,of:one's--rightito,/ife or 
.... ./ • - ,, • • f 

libert "' .. : . . . · 

-~ , , . Q:;.:,Article 9(5) qf the ICCPR states, "any one who has ·. ~~~-~ ·_''~~~i~ of 
,? 11 !.. 

·. ,. . 1nia~µf iirrest or .. d~te~tion sh~II_ have,an enforceable right.!o c_o~~ens_ation."· 'In 

I ;'"' /,;p.~, -Basu vs. Stat~
1
o_f West Beng~/3, the Supreme Co~rt of l_~d1a :held",tha!•· !he 

l ,_, · ' r~ser:'ation made by India ,to_ !his clause while acceding to th~ ConvenUon does_ 

. not·come::-in the w'Jy''of .Jh1? court's 'awa~ding coini:i"~n'~ati6n-ih''''·1h~: cas·es of 

. ' ' ' I 
I 

I 
. I 
i 

. ,_ _· ,•·' 1f• • ..,.l,;.,~-·,."1l , __ ;~,:!-, '.'. '., .· ,, ... 

:, illegal arrest or detention. The High Courts in, India have· also hee.n 'awardir'fg' · 
l , . .• . - f • ,1 • • ; - ,• • 

'_•'.:},'; ~ ·... . ' 

lt.-Is, therefore,.recomm~nded as under:-
:·::•i _ _;'/ .;!·'::_;:,_ .'. :'_~-~;·:.'·'. . .'': ·::,_,·;;·'.'::;"''· '._·:_.:·~:•t•,_ ·:,,_·, :,:':;,;:, 

Aft~_t'.J:l,aµ_'"~- (~))if -~~!c;I~ '.21 >:il~~Pt9P.9~ec! J!l _p~i-a' l!l, .a.· 'ri~~-, clause (3) 
• • • ••• , -. • - _,. • 1 •• -.. • ,. • • • ,1-•. l • • , • , , ! , , , • -..·- , ,,.1, •• ; ' ·•,. , 

should'bo l!dd~d ori the.following·lines :- - ;· ·} · ~ , i':.C.\~· ~ · ',::· .: 
: ,.~~:.~ l•. 1::t: ._ ·,r;.;J:.:--: .;)'::.!,_'•..,f.•rr,~ .. :_.,.t:'1;;,:-_:.-·-:, ).•,',• - .~t}, _;:t;;·:.r.·>!1· 

' .. ., 
•· • . . ..,_ t · , , • , • , ('lr"1 • 

"(3)- Every person who has be~n illegally deprived of'his right to 
. life ~r liberty shall have an etifor9.a~bl_e right, fo compenf~.tio,nt , . ; .. : 

Rig_6.t tp)ri!.V,8I alJroaef a,~cl refiJt:n,tppnfs,.~PUf!tTY.,_. 't'. ,, . ___ .,,,, . .-. .. · ,- ·. 
,~.•,•••:l,,il ... ,;•,· , .. ~ •1.~i~,- . . •••c,.J,,,, ~Ji.J •• "· ,'/]1~,-,:~ 

<,,,,, ,,.••,,,1,• "' ;.._. .. -•' •••1•~,,•' ,,,. • ',••••~• ,•~,-r • .•,•:t j_,.~ .-. I•• •'1• 1• 

3;11' ·The' ~uprernei' Court has speltoYit•in' articles 1~' and .~1 · thEfrigtit to travel .. 
.... ~. rf..: .-.·' ~-, . • t.-,} ·."•·· •· ,"I ,I •' ~ .., ~ f •· •. • \,,,..,~,-!, .)•, ·,,•, : i, ~r•r:•.; 11 1 • - ' ,,.,,. 1 ~ • '•

1
' 

abroad· and return·to o_re's ·country: 'Again; this rigtit finds a place in ·article··~ 3(2) · 
' .. •11'-• , .. -. •,_,···.11:··;\,;,,_~- Ii,,~,-,. ·\'~,.,: .• 1"·\•~·•••····•~lj- ,·:,-• ,;-,·. ·,·.·.•;' 
of ·the' Universal· D.ec:laration ·qf Hilman Rights;·· 1948' as' well as in. articles' --
1°2'(2j;(3)' ~nc!'(4)6t'tti~t1c:CPR:. · •·-:· ,:, '' ,;,• \ ·, - : : · : :, : ':· ·)(, :·. ·· .. ··: ·_: ·, :. t,; · J . 

. ' •. ·. • .:-:·~.:t'.r.;C',f1
~ .~!.t;, ~-~:: :·. -;{. ~_1 1_·~' •\.E!• ; ;",,_· :_e _:~~--'::' };./i··i 'f:;:-:,,,·~·.~.-!n·t: _::. ~ .- __ • ' 

· .. It Is, 'theref«?~.e,. re~ommended.that•after article ~1, a new article; say_ 
artl¢.1e·21W;ttidui~ ib~··,r1;erted 'ciri'the.foli~~i~-g'ilne·s/t ?;;·;;;:v:]. ;_;:",~- r '' <.:. : :, 
;.;,~, {J ·o~: :-:~ ,'": ·_ ~:~l ~-;~; .. (~ · _i·:1;_.: 1::2.? ?}. .. .,..:;~~,::, .:?~· -~·s~·itJ) ?r:~ · ;~i;1:s·i-; .:.. .. -.· 1 ; :.-· •• ~·:ri" 

.• ,,: ' f'21A;·(-1),,Eve~;pe~son, shall·,h.avei-the .right.to :Ieave: the' terrlfocy_:.of-
lndla· an~ e_very :~ltiz~n shall tiave ~h)(~l~'1rt,? x~t~f~;~?},'1.1~·;r ,i,, !r I~: 

I • • , • • o • • -

~ :~ ' .... 
' I '{ 

3 1997 c1> sec 416 . \, 
·-.1 •·,_ ; :t-~,: 

\ 

.. -- - -~--·---. - ... 

' . 
. ' 



(2) NotMog ;, ilauso (1) stiaU pmvoot tho State fro1, ak;og aOy 
· law Imposing reasonable· restrictions in ·the . inferes of, .. the 
sovereignty and integrity ·of India, friendly r1;1lations of In ia with 
foreign States and interest!i-c:>fthe·general public.'', 

. ' 
Right to Privacy 

3.12 The Supreme Court has inci~de~/'Rig~t to Privacy'-in th,e RigM to 'Ufe'_:'M 

under article 21 -. · ··.: · : , • · - · · : ,i ... .. , _ · ' : ,, :· 
• t ,· ' • t· f! 

·-
- ' 

It Is, .therefore,. proposed that a ·new article, n:an:i~ly, art,ic,le 21-B',-; 
- . , ' , I.• • . . . 

should be inserted on ti,e follo~ing,lines:' '. ' '' ,.. I : I. 
I , 

"2·1-B. (1) Every person has a right to respect for his private and ; '· 
family life, his home and his correspondence. · 

J • • -
• I,,', 

(2) Notliing in clause (1) shall prevent the State from making arty law . , . · 
imposing reasonable restrictions .. on the. exercise of' the right. ! · ' .: : ,,
conferred· by clause (1 )Jri the fr1terests of s~curity of'the State: : · • . . . 

. public safety or for the prevention of disorder'qr crime, or for the, 1 
, 

protection of healthormorals,.orforthe protection of the rights;; 1· ··, · 

and freedoms of other~. , ... . . . . . . , . · · :i ;I ; .· . ; ·. 

Right to· Work . . . . :, . . , ': j" : : , 
3.13.1 It is in the rural sector 'tha·t widespread ·ixive·rty; und~remployme~t: !, i': :j .; 
malnutrition,_ la~k of access to he~lthcare and. oppressiv~ :sRqi~l:~ustoms that1J :I ;: i': ': 
b~~r ~0~9 he~vily on women·a~p c~ildr~n cieat~ a so.cial ,l~~ds~?R~ ~f ~_ppalling J!: i : : !;,;, :: 
misery .. It is here that a major action' plan has to be launched to create additional,· . ; : 

. , ~' l '. ·i - ' . - ' .- . - ·. _'1. ' • . 'I [, 1 I. 

jobs, to enhance incomes of those at the bottom rung of.the,socialladoer and.to. i 
. • ' ' • ' ' • 'I 11 ! ' 

create the physical and socicil infrastructure of a vibrant eco~omy .. · . ·, ·, 

; ! ·, . ~- 1 '~ 

3: 13.2 The Commission, ,therefore, recommends .that ~ new. ~rticle, . say; · i · ·:· i 
' • '; ';. , • • ·, ;·, ~ • , " ,. ·; • - ·• ," l I ~' 1 • •· ', -: , '· t_ I:_; [ 1 , 

article 21 sC, •,may be added to n:iake it obligatory on :t~e ~iate to bring ·, 
. · .. _ ·,; ,, _ - - . · ·· · :.: I :1· 

s~it~ble ·le,gis;'.~Uon ~o~,e~suri~_g:1h,e right;t~- r~ral ~-~~~-:~mr_l~yment for a 'I .1, 

minimum of eighty days m a year, .; · · · , . · . ti 
' J· ~.. . .- . ' 

'' 
'' ' ",, 
1 - . t ' 1' ' ·,· f• f' .~ 

. , .- , I I : - Ii 
4 Kharak Sin~h v. State of U.P., AIR 1963 sc 1~95:1 ~- RaJagopal v. State of tamil Nadu, i1994 (6) sec 63~: , :; , 

• 'f, !I 

'! 9·1• 1 
' I ,,, i' 
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I , •• 

1; ' !1 

1·: 1· i '!; 
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I 

~~t/V' i""°" . 
3.14;1_ A~cle 22 (3}(b) permits 'preyentive detention' and the rule in clause (2) 

of article122 which requires production before the nearest magistrate within 24 

. hour~ dbes·not also apply in such cases. No doubt, several preventive detention 
....,,,, ' ' . . . )" 

laws have been upheld by the courts. But, being detention with61,Jt trial, there is a !) . vie~_that such a detention is a ~egation of the rule of l_aw and 'ihE{priri~iples of 

\ fair trial. The arrest is supposed to b!'l made on the basis of information that the 

"',._, person is--fikely to commit some serious offences.- There-are co.r'nplaints that this 

' i 

' 

' . 
' 

law is misused quite frequently. - · · · · -

3.14.2 While the Commission'. does not propose. to. recoihm~nd d,eletion of 
' I• '' 

clauses dealing with preventive detention under article 22, it recommends the_ 

foliowin_g changes :-
t : • 

(i} · The first and secon_d provisos and Explanation to article 22(4)- as 

contained in section 3' of the Constitution (441h- Amendment) Act, 1978 

should be substituted by the fcillowing provisos and the said section 3 of 
• '•, ,' 1 . ' • I • ·•'. ' •• 

the 1978 Act ·as amended by the propos~d legislation should _b,e brought 
. . • ' . ' ! .. t 

into force within a period of notexceeding three,months :.- .'.·. · ,· 

"Provided that an Advisory Board shall· cc;msist of a Ctiairman and 
. • - ,. :, . ~- • ' I i i I': ,. ,. -

not less than two other_ members, and the Chairman and the other 

members of the Board shall be se!"'ing judges of any High_ Cou~,- _: . , 

· ' ~rovided further; that nothing_ in this claµse shall 1:11;1t~p~ize the 

. 'detention of any person beyond a maximum period of six-'rrioJ1ths as may 

be prescribed· by any :,al¥ made by Parliament ,under;. sub-clause(a) of 

clause (7)"; · ' :· · , 

. ; . , ... 

(ii) ln:clau~e (7) of article 22.~ft~e ~onstitutio.n, ii'! sub~-7,(a~~E:-,(b), for the . . ~ ' . 
words· "the maximum. period",. the. words "the maximum- period not . ' - ' , . ' -~ ~ . ' . 
exceeding six months" shall be substituted. 
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. ' . ,1 , 
' 

Right to Justic~ and legal aid 

3.15.1 Tha,Commission recommends· that after article:30, th 

artichfshould be added.as article.JOA:;.,·,· · , .. ,· , ,_ 

,following 
. ;, •1' •• 

r 

,, i ·, 
. "30A:/1.ccess to Courj!> and Trib1,mals ~!lei spf\le,dy justise .. , ' . ,• . ., ,, . . ..._ 

.... (1) ~y~ryone, hcjs a right tp have. c!n_y dispute t~at c_an .be resolve~ by 
· · the application of law 'decided in a fair· public .. hearing before,'an 

independent court or, where appropriate, another 1independent and 
: i~partial tribunal ~r, forum.. . • . . . , ; . , , • i. : 

(2) The right to access to courts shall be:deen;ied to il')clude,the right . 
to re_asonably speedy and effective justice in all n1atters before the 

. cpurts, trjl;n,ir:ia.ls. o~.o~!Je..r,fpra and the State.!\IIJ.a!! take ~II r~asona,ble 
steps to achieve the said ,object." · ' · 

3.15.2 Legal aid is essential for effectjve implementation ·at t~e variou_s · rig,hts . 
• I ' ., ,. • • •' ! • • 

included in Part Ill to help the needy and the indigent. The Commission 

recoroinends that article 39A' in Part l\t,be shifted to Pait Ill as .a riew arti
1
cle 

30B ·to read as ·under:- · 
. ' 

; . '.: :c .. '. . ---~ 1j·, .. : ,. ' .. 

_:. "_39~. Eq~~I justice and,f,:~_7_1~~a.l aid: Jh' ~~~t~ ~~all.s.e~i1r,e that ~he ; 
operation pf the legal system promotes JUS.t1ce, on a l,,asls of equal 
opportunity,'· and. shall, . In: particular; pr.ovide free ,legal· aid, . by , 
suitable legislation or schemes or in any other way, to ~nsure ·that · 
oppoi:tunities for securing justic~, are r:i<>t deJ1ied,.to ~ny 'c,itizen 'by 
reason of ,econo!"ic or other disabilities:"· '' '· ' · ' ' . 
~ . . . ; . . . . : -:·; 1: ,, ~ .:. .,. ~ ·. '"! 

' 
. . ' I • .. T I Right to property:: .. :_: ... ,,_. ;._·. ·•,;: : ,,· ,··:,,·1 .•· ,. : .. ; ., , ... 

3:16.1.Afterth~ 44\~ Amendment of the Constitution; ·flght'to"property has-ceased. ·, 

to' be, a· fundamental rlght.,i-,Un~~r- article ·30ciA; it has•·becoine ·a bo'nstltUtiohal' ·: 

right;, One other Important aspect is with regard· .to ,de1:irivatiqril or :~c~ujsitio~, of 
l - - _ ! , r , • • , 

ag,rlcultural and homestead I.and: belonging to w¢aker: sectlonsi :sef~re such ' 

deprivation takes place, the persons so deprived must be provided, 1la'nds'1 of 

qJ~ii~ ~s 'ne~rlyi ai'n1~1y' be ~qul·to''t11e·1ahds·~Gch,'pi~son; vieh(p~e~ioJ~19. 
~~cupyf~'ii i:ir othe~i~e adequate'i?r~haB11' tat~d:·';;_:-~; >11,,,.,. ·.: :,.•;,-; ;,:..cit'! :,:,'. : ,,;. 

[~1~'1·-~.;,.,,:· . •.·,- .•. :r:.11!~;-~;·:--·~~-:•·.: If :,\/'.J~:1,.:i:-) 
', • _1 • ' 
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, . ) 

3.16.2 ;h,!I co.Jm,~sion recommends that article 300-A should be recast-as 
follows:- 7" · /.: . _; ~ ' 

'i .· . ·j ' . • , 

· u 00-A _ (1) Depri\lation or acquisitiori -, Qf ,..property ·shall be by 
u_thority of law and only.for a public purpose. , . 

/• ::,: __ ••"'.\•.,1
1 . ,:.:. ":':_-:•,\1~J•:~•1•• 1 !/:,-,("",.•,}•/••• 

·' · (2) There shall be no arbitrary deprivation or,· acquisition of 

i ".:::;,,., pr'~perty: - . . - ... . . . ' . .,'._ - . ;" .-•~··"•", ,,.,-. 

_ /4,,,,.,\:_: ,: . ~rovided-'th~t no deprivatkm or:._ac~~i~i;i;n' of_ ag;i~u-ltp~~1,· 
·;,: - . -" ,' · ,forest- and non-urban homestead-land· belonging .,to .o~-custom~r.lly 

,, , ,' .used by the Scheduled-Castes and·the Scheduled, Trlbes:shall take 
'place except 't>y authority 'of·. law· .which' 'provides for . suitable .. : 

I;; . '' rehabliltaticiii scheine before'iaking posses•s'ion of'such' larid;'i -. ! .-; -_: 
i 

; ,,_ . I• , ' ., ' 

Article 31 B and Ninth Schedule ' '-. ,. :·,_,' ~· .- ... ~ ~· .·:· .:-. :,'!-•~~---~ 
' . 

3.1 t ''A·number of enactments unrelated to the·rati~~·a1e:u·nderlyi~~r~rticlijf3~8! ,. I' '. 

ha~e come to be included in the Ninth Schedule wiih a\iew tokeep'tliefu''§edure· ·., 

from attack on the. ground that. such en.a8tment ,or_ ;;i provisiof ther~o~ is i:: 
' - • ' ., . . t1 ••+ ~ ,; ' • ; •• ' ,I',.,; . . .. _. 

_ - inconsistent with any provision of Part Ill of the Constitution. In the Consul.talion -

Paper on 'Enlargement of Fundamental Rights' ,_JI was;proposeci'thata'rti~i~:3:1 B -. : 
. . . ' . ' ' ·. :- ; . ~ . .;' " · .. ~ .. ' - . 

be suitably amended to provide, that the laws to be included in ''the .. Ninth- · :. 
: • '.~ 1~ • . ' ' . • • I' '•J r· 1 <1 ' .. ·tr ·.,,_ ~-- '_,j"•\,·1-' ?. ·',' .. :· ,' 

. · Schedule· must, in pith and substance, relaie to agrarian reforms.or iancfref9rm1( :{ -
- JJ•~." , • "', ' • ·.:'. ·_, i/':1 .,•~~·;: · .JL .. t,.;-;-,,·:--,~~~;.',,>,:.·,~ 
or laws to· give effect to the direc_tive principles in E!rtiqle 39(6) and.39(c};''Aft~( · 1:·. · 

·.' L . ' t, :-:. ,, ·~· ', rl .. :•~r,·; ~· ]~·,;; .. , 1.:~ ··1 .~~~r ::•~ :,;(/1:;:r\1'.1•.':· ... ~~'.· ~l 
,furt~er _discussion, the Commi_s,s:ion recomm~r'!d,stw.~~ ih arti_cl~ :-~,1;:B/thr -;: · . 
following proviso should be added at the end, namely :- · ;, 

\ • : , t •• {'; _;. ·1 ... ;- - ·-r 1 :.1 .. :1 

,. 
"Provi~ed that the protection afforc;fed by t_his.article to Ai:ts·~a~d' -· · -,: · 
~egulations which may be hereafter sp~cified in the Ninth 
Schedule·or any of the provisioi:is thereof, shall not,~pply·_un!ess• -
such Acts or Regulation~ relate - · · 

• r• • •· •• ., i" 
~ f• ;r, ,,, \ '. ,._~.•• :..1~1 ,,:•· I 

,,. _ ·: ,.-, ·(al.inJ~ith ahd subst~_n~e,t? _agr~rian•,r)!for~s-~r.,l_a_n_drefo~_mi-.::_,_, 

' -
) ; I•)' ,; !,- , , ~, f 

5 
See Volume II (Book-1) of the Report. 
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.. ·; . ."'"{' 

(b) _to reasonable quantLini of reservatl~n ~nfe\. artlcl~s "15 
and 16; - . t\. . . .., .. 

(c). to provisions for giving effect to the policy of ·he State 
· towards securing all or any of the principles spec 1fied in 

clause (b) or clause (c) of article 39/' · o· ·. . · • . 
• - ' , ' ,. ,. ~ : i: !• . • 

Suspension of articles 17, 23, 24, 25 and 32 during_emergen~y 
' • : ; '. •' ~, • • ' •, • I ·.: ' ' ' j • • • • : 

. . 
3.18.1 Article 359 deals with "Suspension of the enforcemenf of·th·e 

· conferred by Part Ill during emergencies". Clause (1) permits suspension of the 
• ' ·-· . : , '. ·. . . . . • . . : • • . . - t. . / f , ., .. 

righ~ to n,ove. co_urt but excludes _article.;20 (r,etro_sp_ectivity pf, laJN. re!ating to 

offences·, double jeqp·ardy and·self~incriinination) and article'21 (Life ·and liberty· 

not to be depri~ed ~xt~pt acco;ding_to 
0

pr_oced~r~ estal:>li_shed pyJi:i~ ~h-ich after 

Maneka Gandhi's case~-.means fair, reasonable and just procedure). 

' ' .•',•:.~ '.\'~ •:: l~~I • ' ,,,-, '• o I \ 

3.18.2 The C_ommissioil:{~commend~ that clauses. (1 rand (1A) of article 

,,359 should be amended·by,substituting.for "{except articles 2~ and 21)'!, 
. . . ' . 

the _following, ... '. . _., : .. ; . , ,-i, , • 

0 -~ •· , .. _. a • • .O 

;,(excepfarticles fi,20,21,23,24,25 and 32)" 
• ' • . ' i • • ,. - • ' • 

. ; · .. 

Capital Punishment:· ... ,: 
. ·.·· ,, 

. . • I . . ,,., . '' ': ; I 
3.19 Section 121 of-the ·Jndian Penal Code permits death sentence or life 

• •• ., • - • - • .• . ;.• • • I• •: • ·• : • ,• i '/ • : • • ' : , 
imprisonment to . be . imposed for the offences of waging war against the 
~ . . . , ..... · .. . . . . •. .. . I •. . . .. . .. . . ~ . 
Government of India, or attempts to wage sU1;:h a war or abetment of such a war. 

~ . -~ , .... -;_,··:::;: •~. '·;.: • ... l~ ;,•: ~-11,- ,.:. ,: -:.: .. _ l.,1/ J·. 
The Commission, after~rdelibera\ions, __ has not_ !~ouph_~, it__.~ppropriate }? 
recommend, at this stage/a_ny.change in the existing law r~latiiig to imposition of . 

. : .:· .. . . ' 

death penalty. · · ·, ·· · ·. ! . •·• -:· ,. • ·· 
·,11:·.:·/·::-·· ., . 

Right to Education 
... .. 

:":-:.:.'r/.: 
:-·-r: ... 
. .:: ; ·:: .; ... 

;3.20.1 At the time whe~ t~_e{q.9.mmission released its Con~_ultation Paper on the 

subject, Constitution (9~ril·_~rti'~~drn~nt{'s·iii \vas' under "cJ11~ider~t1hn .. But th~ 
.:,, ,-."- .~ •• ·.; ~ ,-·. ' • ij -. . 

proposed Amendment: covers ·the :Right to Free and Compulsory Education only , 
·.• .. ...•. . . ... •. 

-• A-1-R-19-78_S_C_5_97---:~:· ... :.:"~\·\/::.0./, . 
. . . .~ :.: .... :;: . 

'' ,.; .•. , I 

95 
' ' ,, 
' ,, 

: ;.•. .t., 

I ,:; 
l'i 

... , l 
1: 
I 

I 
I . 

., 

,;.,•-·--:. ' 
' . . ·,, 
···---41 

1, 

' ' 'l 
" . 

. .. ·I. , I 

! 
1206 LJ&CA/2002-88 



I 
f 

\ . / . 

,betweer:i_'.the '),ears 6 and214 years. The· Commission is c;if the view that the Right 
- ,··, • .· .y· ... ---·~,- ,·, '• '. r. -· .,: · .. _,,. .... 

to FrE;_e and mpulsory.'Educatron should also be extended. l<;i the children upto_ . .. ,, 

the ~ge' o. fourtee'n years an·d that the.right fo education beyoni::l the age of 14 
. ,r,, ,' . , . • . , ,\ ' I •• ~ • • > \ ,;• • 

y dei"°pend upon ttie economic capacity and the stage of·d~velop"nien! of 

. 1' ' .... 
.. , ' 
'I•' 

.. - , ,:) 

. . /j.20.2The Commission' feellthat'"the';cohsU.tutidmi"1 ·~o'rrlm'it~e~t fcir-if~-~ ,, - , .- - - ' , .. - . ,., .. 
,.,, · and compulsory education for all children until the age of fourteen·· should 

under no circu~stances be diluted and the State should f~lfiH this. sol~mn 
, • [, _ii "F"i ,-, .: , ·•":t','•..,~ · , .: 1·,~ .:, •• , I", r-- · ,11 • t • 11 ,j ·1~ ,:·,. _ i_• • .-•.... '.-, 

obligation to the nation .. Th~ ,:esponsibility ,fo~ ttw .\m,iversalisation _of 
• • J • • • • • _• •• ) ' , • 1· • • • • . ' \, • • ~- • • J 

elementary education should. _be entrusted to Panchayats and, local, self 
1 - .. , ';: ,'. .r-,1··, -- 1·1::·i. ·1,. 1-•: •;.1:~,: ,,'.' ·;t-'1' -;.• : ,: ! ' -1,, '.-

government.institutions. )tis recommended that the relevant provis-ions in 
.•. ·, ,..,, '.j_,:- • ~-• ·:.r .. : :·..,,.,. 'ifTt'.-:·,·.' 1.,,, •• :, • ' ••• ,~- :·· •'. . __ '; : .. ', • ., 

the Constitution (93rd Amendment) Bill, 2001 making the-'right to education 
,I. 1l;,,_·1r:.::: .. ""- ,__ ·,•1:•', ¾ •• •· 1 1, '! .. , ... '. 1 • • :.•;;_,:·· · ' ' .. ,, .. ,,, i: 

of children' from six. years till the completion· of·. fourteen years , as ·,a 
'. ... • :.}~•i'..[,:• •: ": , .. •· .· '',..' 'i, ' :-.t ·. ,I;, ;•_•' •,,• _! ,; .-. ;_ :,:_ '"'! 

Fundamental Right should be amended and enlarged to re'ad. as under:-. . 
•~·•: ·. :,.·, ·: .:::s {~t_);_··:··,;, ,:..· . , ,:~: .:.,! ,·:·.• , .r ·'t·:·.,--),, ••f•' 1:• ~ ;• 1 ,·•·1·-l 

" ' I ~ -• '. ' I . . ' . • • ' ' I,-, • ·, .. I ' j ' < 1 : \ • "•, 

"30°C Every child' shall have the •right .to' free education until ·he 

completes1:the ·a'ge-.ot'fourteenr years; 'and in:\ii,?2a~e: o'i gfrl; ;·~·d 

members ~f-thi{Sc':heduled Castes' ~n~ 'the Sched~!ed,.Tfib~s;.u'ntil 
; . - . . . . 

. j ,I • 1 .:i • • •· "! ,• • • ' • ,, ' I-'! f: • I_ " f ,;;. '• 

·-th~y complete th~ age ofeightf!'en year~.".· , 
. ' ' 

' - t • • • '',(I• 

,,:(::.·,,. ; !'' : .. -.:~ .. i~.-: 
Rig/Jts ofC/Jildrer, 

,. ,-.. .:,i ~- • .., 

. ., 
I ,,, 

. . ' . . 
, , -· • -. 1 -: -: . •'r::-· :.,.,J;· •. - ,1·, ... :., ..... ~ .. · ··r···1 ' '· · · 

3.21.1 Article 39(e) in tt:ie.-Directive Principles in Part IV refers to the duty of the 
~ ,,,._. •• :- 7,·":.· • ••;. ·,-.' • - 11;,, .... '/t'. ~,, ••,1/:.-:·, !f'r .• , ..... : ·.~.:•,'l 

State to direct its policy to see.that children' of terider·age· are not abused. Article -
· . · · , , • .. ! , , - ·I ·,. . : '1 , • •. , · r · r . . • · : ,. · : 1 

;39 (f), refers to a similar duty on' itie State lb giv~ opportun,ities and facilities to 

c~ildren to develpp)8 _a. he91t~y, ry,~nn~~ and .V11,ilh~iQni\Y.?11]d in(~o.nditiqns_ whic~ 

are free and where child_hood! ~n~_ yofji~ ,ar~·pre>te.ct~d ·c!gai~st ~~ploitation ;md 
. ~ ' 

moral and material abandonmer,t.. , 
' . 

' I • • • ; ' f I ,' '•.· ,·. , __ ,_ ._ 
, , , - 1. • •·; , • ·'" )~:I: ;~ 1, t .~ \ · :, 1 t ,_ .. ; - . : , : r , 

_ 3.21.2 The Commission rec~~l11~.h~~ .tijat th~ 'f6llo\,\iin'g11a!11clE!.,should-b~ 
·added 2 '! . : . 

I 1 • ' I; , ] l ~J 
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. ~•Art. 24A. ·Every child. stiall have the right to care and:,--.i;sistance~in 

basic needs and protection from -all forms. of .. negl t, harm and 
'i{ • . • • t• ' 

exploitation." · 
: J 

. Right to safe drinking water, clean enviro11ment, etc. 
. ' . 

3.22.1 Gandhiji had once said that freedom for him would mean the avaflab1 i of 
. - ,,.,. . ·- . '-

safe drinking _water to every _pef~Ofl i,n every village 1of ln,dia .. .Thii; has. still not~ 
. ' . ·- 'I. . 

become a reality. . . . ., ,, ,.<@ 
. . ' \ 

' . . . ,, 
• . . . • , _ , . , . ,- : : . , \. •.1 1_, :~ · .. , 1 : I , ; '· -~. ' 

3.22.2 Right to h_ealtliy eriviroriinent arid its protection and the right to -., 

dev~lopment are group-rights i6~ ~~e 1~cle1/describ~d
1 

a~ 'third generation 
• ~ ·. .: ) : ! . ' ' ' ' ;,:..' :.:1, ·.·! 

rights'. The right to sustainable -development has bee!) declared by the UN 

General Assemb.ly as.· alinalie~able- hu~a~ 'iight7'., Th~ b~ciaratio~ re~ognizes 
• , _ .• , , _ ,..,_ .' _ . ~• r: ,; 1 -, , \/:\ _ a .•~ ) 

that 'liuman being is the central subject of the development proce~s and that the · 
• - ri • ; . . • ' ; I ... ' ' • • I 

development' policy shall· make the human: being the , main:_, participant and 
.,. . i • - -'•I:~ •• ~,.", .~-,~_,t:,r.11:_,·:;·J--:t,_'!'.~,;,!-: 

beneficiary of development'. "Development'' is defined as a 'comprehensive 

economic, s9ci?I, fUltural ,~nd_. polilipal .pr9cesi,, -,,w~jc;h :aiIT)!\ ,~ the constant· 

improl!ement of the well being of th,e ,entir_e poplllation)r;i d.~vel<?PJTie!]t,arid in the · 

fair distributi~n of benefits the,refrom~ .. The Rio Conference of..,1992 de.cl~red 
. . ~i ' · , " • ' I ', , , • •• '-~ ;. ' ' > 

human beings as centres of concern. for. sustainable development.· ·Human . . ..... , . '~ , ' ,.. : _ .. : . . ' ·-; --· -'-. . . . 

beings are, it is ~aid, entiiled to a healthy and ·protectiv1:i life in- ha~n;iony with- -
- , : .,. 1 ·•_·~ ••• ,t ·,~·•.r· .. ; · 

nature (Principle 1 ). "In order to achieve 'sustainable'· development'· . -

environmentaj protection shcJII co~stitute .~n intew~I_ part of thl:l, pl:lvelppme~t • · 

pro~ess-and cannot be co-~sidered in isolatio~ of- it". The 1997 Earth Summit 
- . -, .: ' •. _:,._ r;.•!•;. ~,".';',-;., -:_; 

meeting of 100 nations in New York affirmed these principles9
• · 

' l ~' - I ! - • ,. 

, --

3 .22 .3 The Commis.sion recortimerids that'after the propo·sed article 30~C; 
- ' • - . .• ' . ·•' :. ~- - ., •; ... ' ' . . • ' - .. :f .• 

the following article may;b1i added as article 30~0 :~ ,.__ · ·-- _ · ·_ .-' _ · .. : .-_ 
. .., ' . ,. ,. I.~.: •~ 

"Art._ 30-D. Right to -i;af~ drinking water, pr~~el'!tion of p'~ll!,l,tio.~,: 
conservaHon,o,f;e,c,qlqgy•11f'!P !!.4s\ainable:dev.el;opme'1t., ~ ·: ;_ . -:· .\c' · 

• - I, . . •. ·. 

i 
1 See-Declaralion on the Right to Developmenl, 1986. 
8 . • 

Development, Human Rights, e_tc. by. S.K. Verma, vol. 40, 1998 JIU, pp. 217 to 229. 
9 

A.P. Pk ,lion Conlrol Board vs Prof. M.V. Nayudu 12001 (2) sec 62). · _ 
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1. ·• ' 

]\.., 
~ ...... \, 
11 • • :':. , •, I 

i, O ./~•, '; k" •' : •• O ... O • '• 1 •, • • 

E\.tery·perso'n'iihall.have the right-
::· .. , .. •#> ii [. - . . . . 

{abto·safe:drinking water; ·. ' 
·::(~/. to aii':Ein:v,ironment that is not harmful, to.,orie's health:or well-

. ' '/(~)~~-~~: th~i•rn..,irb~~e~t protected, for th~ b~nefit of pr~sent ~nd 
fut.(lr'1fgenerations so :as to - " · . ' : 'r' ,, ; •'. • 

'..: . . (i) prevent polh,1ti~1J and ecol,og,ical \Jegradatic;m; 
(ii) promote conservation; arid ' . ' . _·· . . 

,l ..._ . . 

(iii)secure _ .~99,I9gically sustain:able · deyelopm~nt a!ld 
/ use of natural .resources.while promoting 'justifiable 

economic and social de'-'elopmerit.": 

Right to F~eedom of Religion 
·, 

~·' " :•-:,1,,:l!Un·~··-~'•·/ ".::_ 

'3.23.1 A !1UITll:>~r ~f i_nstit!Jlions,,of Sik/1~., ~nd :-i~uddh~I~ .~;ug9~ste9 c~rt~in 

changes in .':1rti9le f!?(2). Explanatior1,II to article 2;5 l?f.OVides t~~r_r~ference to 
• • • ' '. • • .. 1' • • • ,, • • 

•· Hindus in sub-clause (b) of clause (2) should be. construed as including a 
:~·.. •1•1' ; •. ' r l, l~ '•; ,.\ ~ ,1_,·,, !1'\, , . 1·, 

ref.erence.to Sik~~ etc. .. . .. , ·. :· .- . 
. . 

3.2:f2 The ·coriJn,issit>h, without going into thES: largel')ssuit &n ,which 1the: 
. ' . ' ' ~ ' 

~ ,.. • - • ' ,- , : '.' ' ·' •. -- I ) , I • '. - • 

contention ' Is based, -is of thif' 'opinion · that· the · piirpc>se·• of the 

reP,re,entati<?~s. would.be served if Explanation _ll_t:o_·a~i~!~ 2,5, Is omjtted 

. and sub-clause (bl of clause (2) of that article is reworded as follows:-
-•~ i :~. I •,. ·.. , < , _-, •. -::1 ',';,·•, • ~~ ' , 

"(b) providing for social welfare ·and reform ~r th~ thilo~ing open of 
-Hindi1,1Sikh,. Jaina or Buddhist religious: Institutions' Jof a public·· 
character to all classes and-sections of these religions." 

, • 'I:• • '; • . 1 ,_; •. •:: r •• 

Special provision relating to language spoken by a Sef:tion of POP,Uiatlon of 
a State 

• • . ' • t • '~ -· 

3,?.4 ln . .or~er to. make the;rights available to. minoxities ur;icf~r ~rticl~s,29 _and 30 

meaningful, the Commission feels ihat the proyii{ons cont~in!=!d :1,md,e~ ~_rticle 34 7 

need some modification. Before the President directs that U~E!,.of.'anylanguage 

spoken by a section of the population of a State be recpgnized in' a State for ~uch · 

_purposes as he may specify, he has to ensure that a substantial proportion of the 
• ' .. I 

. population of]t,at s·tatE! .S.O desires. The explanation "substantial proportio~ of 
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!lhe population" had been a· subject· matter of controversy and different 

(Onstructions have been placed up on it. It .shall be desirable that some 
. ' \ 

"ptimum .level of population with avjew to take necessary_ action un' er this 

c:;onstitutlonal provision is prescribed. In article 347 of the C~nstitutio · ; for 
' • 1 l • ' ' , ' . ~, • 

the words "a substantial proportion of the po~iJlation"; the words "not le 

~han ten per ~ent of the· pop~lati~ri•••;~~Q.U)d:~~1~_ub~tituted. / 

• ' : 11· I· ·, · -·1 

D. D_irectl"'.~.Pr\ncipl~s·:· 
. .,. - ·- ~· -

Principles of Governance 

3.25 . .1, It is only ·during the last two· or· th~ee decades that .there has been a 
- • • ••' • '; > • •:i'" f'· . I ' • .i.; • • I, • • '> 

perceptibl.e shift iri intellectuardiscourse ih the academia towards problems arid 
'• • ' 1 , I ', ; 11. ,, I :- '. • , ' ·' ' 

principles of good governance as contradistinguished from is·sues of government 

and politics. Our founding fathers, however/ were far-sight~d people. They' 

realised even in the late" 19405 .the difference. and in article 37 specific~uy' si{6kJ.:: 
of certain ,"principles" being •:fundamerital'l ,in ·the "governance ,of th~ country!". 

' . !' ' ' - 'I '" '' • I ••• - •,'... ',, ... <· ' [ . ' -

Also, the State was enjoined "tc;, apply these principles in making laws.". . . .. 
• ' ·;I Jt'' .! , , I , , • fl ' , • I 

' I •;j' I !', • J •" f I • ; 

3.25.2 The founding fathers were conscious· of the fact that mere political' .. 

democracy, i.e., getting the r.ight 'to vote"o~~·e in five years 9r ·~a was' 

meaningless unless it was accompan.ied• PY. social ,and .~cqnomic dem.ocrat;y. 
>" • I :h , .' • • a I 1 • 

Political equality was not possible uhless men: were made equal ori the social 

and economic plan~: as weil. · Right fr:(voie 'tar;a, ~uhgry an'd illiterate rifan<vhhout 

clothing and shelter meant little. Dr. Ambedk.ar had.~aid: , 

"We do not want merely to lay do~n <!. mechanism to enabl~ people to 

come and capture power. The Constitution also wishes to lay dciwn an .,, . 

ideal before those who· wol'.Jldl be forming the government. Thate ideaP is 

of economic democracy:'' · ·' · • I • • • [ 

. ' 

3.25.3 T~e Supreme Court has, in '!'I nuiilb~r of judgements, ref~r~ed, tb tre 

importance of the Directive Principles. . It has called these principles ·the 
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_, 
.· ;· . ~ - . 

"con;cience?--ifl~e-Constitution and also as the core of the Constitution. These 

· .. !Jri~ciplie1~e \goal~ .. to b~: achieved:by ~~rt ,ii of_ the ~on,stitution. They 'are 

intend o to' ensure "distributive justice" for removal of inequalities and disabilities 

and ·achieve a fair division of wealth amongst the members of the society. The 
' -. ' ' . ·. , '· . ' . 

preme Court held·that-the-courts can.look at the Directive Principles for the 

purpose of interpr(:)tation of the fundamenta_l rights. The courts will adopt t_hat 
/ • ' ' • : ' ' ' • - , l • ' 

· / fnterpretatic;m which m,ak:s thErfun~aniental r!ghts. mE;aning~ul c!nd efficacious. 

/ The courts have to make every attempt to reconcile the fundamental rights with , ;j. / ,,, ' . •, ~ 1 . ,; ' ' : ••. 

· .. ;, . the Directive Principles rememberil')g that the ·reason why the Directive Principles 
! • • • ',.;:I,:• • ,, •. • ; ' .. ,; • • : • • ' I ' • • • , 

were left by the founding fathers as non-el'.lforceable was to give the Government · 
'' ';·' • • ", .. , : • 1' " : - !! '., ; .. ' . ' . 

s11fficient latitude to implemef)I them .. 

, I• · • , · 1 , ~ ~. ,· • ' !- _,: ' ', • . • - l · 

-3.25:4 The Directive Principles are indeed the precurs·or to the' Economic; Social 

and Cultural Rights specified in the International Covenant o"n Economic, Social.· 
I:,·.,. ;'""' -~ . ,• .. •;,·1 •'(•' •_ •••·1• •1:, ••• • \ , 

and Cultural Rights, 1966' (ICESCR). They reflect t_hei consensus·on the irifrinsic 
' . - ' • • • • • '. j ' • : ... ' • • • ' ,, • • ,· ' • • • 

necessity of these means arid envisage State action Which. would .facilitate the· 

transf(:)r· 'i31'1d distribution of power ::-:leading .16 transmi~s_iori of power to the· 
~ .. ;. • . . . ' ' I • . . ' • i ' I • ~- ' ! , • .... • . : • 

· cit[ze.l),~ a,~d !~ij i;s_ }<;>oselY. ~all~d "ellJ~qwe~men_t" of the pe?ple .. Democracy will 

·become. real ·wtien.in practice there is' sharing of.power-and responsibility by all 
• ' . ' . •' : ' -· • ' • i .; .· ...•. ,_ 

se~tion~. ,?,f_ th,e p~ople anc;l it beco~~l jllu~ory ½'.hen_ it i~ ,ab~~! p~rsl!i,t ?f pq:,ver. 

by the dominantsections alone. Th'~ ·Directive,Principles cannot be confined to 
• .. • • • - • - • ' ,, . • ,' 11 · ' ', '. • \ • ,' 1.· - , • , 

mere r~~toi-)c o~ tci acf hoc· policies of eilectoral app\'.asernent pf ~andpu\$. 
? , ., ' < ', " •~ • ' O ,11 , .' • \ , , I 

· ., • ·I• • ,- , ·•• /•, I ' , > • ' • • , -

3.25.5 The comparable provisions of the Directive 'Principles of State Policy 
• ; , , • • ' : ~ I I ' , · 1 , : •I • ~ I • , " . , . 

enshrinea in the Constitution of India· and the IQESCR are giveri' beloW :: . ; ' ·,, 
:- • ' ' '. • I ·~ ! I • \'', 

- ' ' 

Articles of the Constitution · Articles of ICESCR .. 
- ,,. • ~ : t '· ,[ 

Article 39 · "Articles 3, 6 (1) a,nd 7 ; 
' • • 'I ' 

Article 41 .. -Artic;le 6 and 7 ; 

Article 42 f\rticles 7 and 10 .2 

ArticlE! 43 Articles 1.1,(1), 11(2)antl 15 
, -· r : 

-Article 45 Articles 13 (1 ), .(2)(aj; (3) and (4) apd 
. , ...•. . • , l . - . . 

" 
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I, 

Articles of the Constitution Articles of'ICESCR \ 

14 \ -
Article47 Articles 12(1), (2), (a) to (d) •. \ 
Article 51 

, 
Articles 1 :3 and 2 (1) , '-

-. 
- , , ,, 

3.25 .6 The concept o.f a division among''tiuman rights is no longe,<adcept~d in 

contemporary hliman rights discourse. Further, recent constitutional-changes in 
·-1~1,,:;,, ..... ',, ";' i'"·'· ·- , ,1,_ , • ,,,\ • 

· the East European states have set at naught some of the reasons for the divide. · 0 

Again,-
0

the d~scription of the Civil and Poiitical rights as ·nJgativ~; ~ights\vhich -
, ",\ , . • • • • • • • , ~ , , • , ; • 11 . ,. 1 . , r • 

prohibittt\e State from Interfering with rights of the individual~ and the des_criptioh 
' • I• ' ' ', -. - l ! . · 

of the Economic:, Social and Cultural rights as 'positive' rights whieh require': 
' 

affirmative action by the.State is not accepted by jurists.any longer. The,the6ry ' 
,._, . ~, ,•- , 1.,,1• ' _.,' ,' -· ,, 

that the former rights are justiciable and the latter rights l:!re not justiciable has; 
. . ' '- ' . . .. ' ' ' 

not .i:i,l.~p been,~ccepted by, scholar_~· The, ~xis~~~c~ of any_,~~~i_s. fpf ~u~~ .9iV:i~ion_ . 

is described as~ 'myth' and inaccurate generalization 1°. · · 
. '! ;,._ . ' . ~ 

; 

3.25.7' The Vienna World Conference'oh'Human Rights, 1993 reaffi~ed th~ttt,'e. 
, t > • • l ,' ! , ,. • _ ' ~ ,! , ,:'\ :,, ( ~ ._ ; • f' -:., I-. S. 

Civil, Political ·and the Economic, Social and Cultural Rights are ;universal, 
, , - '' , :7 ~· -' • ·_,;. · , ' . t · • 'I ,. . 'r ' - . : '~- ' 

interdependent and indivisible.' The Euiopean Social 'Charter 1961 (revised 
, ' 

• i • •••• • l , ' • ' ~ • • '' I ' •' • 

charter 1996i and Protocols; the American Convention on Human RightiI, '1969-: 
• ' ' ,•· ,, • I :,,• •. . •• :~ -~ •.1;·, :,, 

(t!lffective from 1978); the-African Charter of Human Rights and Pedpl~s• Rights, 
·,, , ,·_· ··1::i,~ ' ., ; ',. ·1·1 ,•_ ... :1 

1981 (effective from 1986)'and·flnally the Human Rights Act, 1998 (UK)'(which: . 

. incorporates several provisions of the ,Europeal"! Conventi9n) ·and Jh'ii s·outh, 
- • • _ • I , ,.._ 1 •:- i , , • , ➔ ·~ • , 

African Convention, 1996 deal ,with Civil, Political and Economic, Social ar:id, 
• ;, • " !;' ' ' ' 

Cultural Rights covering the whole gamut of rights. 

- "1 ' 

3.25.8 The Father oftti'e NatioM,'M,ahatma Gandhi stat~d i~ the s·~cond;R~!lnd 
, : - l 1 : :i •-J'-:;•. • •, ' •• . , • , ; t .. '., 

Table Conference in London, long before the UN Declaration of Human:Rights, 
. -J,, ·,~:· • - ·:. •;/'; ., ' ,' ·:> .. :1J~,-·' 

1948 thaLhis airri was .'(to establish a ,political society. in' India in whiqh .there 
• ; • .

1 
>l· '.:•! r-;/ , , 

' • ' l • ' • • • •:: •; ' \ ' 

,o See vols, 18 to 21 'of,Human Rights Quartehy'for a number of articles; :·1nternalional'Coven,ant on 
Economic, ·soda I and ,Gultural Rights' by Mathew Craven (1995); Economic,' Social and' Cullural · Rights,• 
edited'tiy·Ralph Baddard '199; special issue ori these rights by \hternaliohal Commissicin:or Jurists· ·1995;, 
International Human Rights Context, 2nd Ed. Henry Steiner and Philip Alston, 1999. ' ''i 
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' ' ,. j 

would. be no)listinctiori' 6etween ihigli':class· ofj:ieciple:and iow class· of peopl~. · 

thafw~m.~n dti9uid enjoy tti'e'sariie rights as m~h; and,dig'riity;'jiJstice;'social;: 

,economi,6 and political, would be en~ured to the teernin'g milljo'n; oflndi~:" . ' "· ·, 
, ' 

/·, ' 

· 3;?;5:§ i~ the Annual Re.port of the National 1f·HJm~n- Rigtils'C~1']1ri1ission-1997Y 

! //_:...("9~_;._thisiswhaU~.st~~eid·~~-o~.~o~~~o~ntry: .,,: ; , .. ·, .. ;j· ., · .. . ,:, ·· ... 
II . 1 ' 1;'1 •,I 1 , ' f'. , I, •f '- \:.1: ., •, , • . , ,, 
,.~ ,., - '·1 . 

/ ··"It is·said, that ·one third of the,world's·poor are:lndians,ilwho· lacked clean· 

qrinking w~lef: pasi9 .~a~!l~t!9~ _an~ mirir;n~m, ~ta,~p~rt?~,pf_ ~,~c!IJ~. care, . 
food and nutntIon: ... PersIstence•of such a sItuatIon constitutes a failure of 
governance which had .urgently to be·remedied·for it.is' on the pillars·of 
gC>qd g9ves,na_nc,e. that_, pr,qrr,otion_,i;if.,h.u.m~~ right~, jp: the fi!lc!I an~lxs·i~ 

··,J ·•, ·reSts.11• ,, .. ,,rJ ,// •• - ~., • ,,i.,. ,_.' . , .... ~ •.• I, I..-· ',, •..• 11 

• .i,; \ '_:,.:-1~ )(·•~ • .: ·• ., ~•, •.• • • ',•i·•;• .. : .. ._. ••;:\.,• •: .;;:.;,; "'I .•~,,.-:~. < • \.r")-~\ ,•~ 

_-J.u,sti,9ft·(~ilftr_ a~d f:=n.forc,f!~bility . 1 ; ••• , • ;' • • • ., . .,; . :c '.c, . ..- "" . 

., l. •· ·-( 1 1 
, ·' I· , , 1· , · ~.- _- ,, : ,, '• ":1'i'_' " , "-, '• ,. • 

3:26.1 The judiciary is not suited,' according to·several Writers to enforce some of· 

the -icESCR rights.· Where the r~sources ci(th~: nJtion ~fe irivolv~d-'ahd a: 

question.of priority arises, the remedy.cannot be·judir,i_aj .. ,However, the concept 
I ,, ••• '· ·.-,· 1···· :· l ·,, ,11· , •. • ~·Ji•~-,, ::,,1, :. ' •' ' 

here is• not '1usticiability''. at the instance of individuals .in courts of.law, but the 
- -·,:;;•,;r.' ~ ·'·•·'·, :' ''\!,'.•'-•~•-•.::;f ··: ,1 -s:_~:-r_:,i,UI). ' ,,-. · ;· • -

concept is one of "enforceability" which ·means that the .State must "recognize", 
.·!1; ''..' .r~• !.f".{J'•.~-\:,J,;.., · :•,i~,.:·,,·•1 ,i,:-.::ir, ,_~•;1: :-·< .:!"1 . ; ··:. ·;,__ 

a~d. "!a.~~cs!_~ps;·,__ ~y _ad.o~Ung "!E!~_isla\ive" .or oi~~rrmE!a~u,rE:ls ,tor., _the "fyU _ 

realis_aHqrf: ~rd·!:-"t~ the, maximUll) 1,of, t~.e ~1~1~:~ a_v,ailabl~. _r8;s'oyrc:~s, ._bot~ ' 

"individl!~l!Y}.f'!q,th~ougt, internat[~h~(.?s_s_i~~anee \l~P ,i:~,qPrJ~tio,o''. Thl'jse,a~it 

th.e wo,rq~ actually 1.1se~. by the ICES.CR and have. b.ee'.n .the, s~bject m?tter of 
, , , ' '1 : :- • ,, • . • : :•, ,} .• -~~ .... ' •, "· · [ · ~- · ' ; ~t I 1 _ ,,·r ' -.. . , • ", · · 

voluminous litemiture . .Tbe!le-rights .are dE)!l~ribed as "entitle merits'.' of the.people 
,• ,.:, 1J, •_,...,._/1";1- ;°':;.·1,••~{--:J••,,~t••.,',i •'_} •• •,·•• •1• 1 '.1'• •1• .:•.· ' \r_.,, ',.::' 

a~.d ~bvt.ri.~t !~ ''.qp!!g}ti9i:i_s" op l?E/ Pflr :?f,.!he-:S~at~ P~,~ie~;I_ T~~_enfq~~~r)'IE'l,n!: 

mu~1.,fjn'11.,'?!3 oJ,j~~e "m.in!n:1~.m cofe obl/ga!ions". a_s ~~~\l'.~, ;\n R.~~?. 10 .. of ,th_~ 

General Cqrnnieht No.3 of 1990 of the U.N. Committee ·o~ Economic, Social and 

Cultural Rig tits. 1• .... - · · •., 0 ·,. ,, ', • I,,:·. ,; 

. . .: ' : ., __ :, .. , .,,,,1 - -, .. -•--'·r1\, .. _, - • ,, , _::, l pl,, , ,._, _,. < 

q.26.2 [ti,~- fejt't~al_i=!p._ ~P~.~op~i,~~e rn~chani~.m 11:,~~t ,l;>e; 9\l~i~-~~,to ob,ljge.~he i 
State to ta~E;l_B,~\iQJl,.i/lep by step a,nd pro,gr.E'lsSiVErlY tqr:t~e (e?l,iS?lior:,,pf JheSE;l 

, •. ; ,,._ ·t~•, __ • ~. ,,, ,:•: ! , .. , . . , ! , ,,Ll•, .' .•,., ;•, ,J,,I, 

rights tci the maximum within the resources of the State. 
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3.26.3 T~e. Com_mission,.ref;e>~.!f!.enas ,Jhat,,the .. !le,ading.,of !"art IV. of the 

Co,n.!;!i.\uli<?."-.!>ho~lq ~~ amended, t,o read <!.s/'DIREyJ),\tE i.P,RINC!pLES ,OF 
., . .... ' . -
STATE·POLICY AND-ACTION" .. ,.., . ', ..... ,'-, ,,, . 

Rig!J! to S.g~ial;Security.and to Worl<. -,,Jc·. ". ., 

_r·•·I ·• '.' J'.; ,.:; i • - • . . , 

3.27.1, Article 41 directs the State to rriake effective provision (or securing the 

right to work, to. education:and to public assistance in,·cases of unemployment, 
··: ,, .... _.., 1 ' .,; :,..., . ·- '11··,, • .. '' ·-~ ,.,.,... ,,•-r "'!,--,r j .. , (t'• ·;-, 

old age, sickness ·and aisablement, and in other cases cifundeserved warit. This 
._.' ·-~- ,· ;· ·,·,r·, ~-- ';...-.. ,· t~•-··• - ,,-.:1•••. H, ·· 

is·social,security in its widest sense. It is a me9sure,of the distanc~ the·country 

still h~s to travel to build. a go.od sociity.' Th~-~h:~s·~·ni sfru,,Aio~ .. -~s ~e~_ealed by' 
' ' ' ; 1, ' . ; , ' ' 
sµccessive- UNDP reports, is one cif hardship and deprivation for ·very large 

.- ' . • ,! • ,. - _.,,;,- i')'. ·•i,.!j•_, i"•,1: ,,,,, t ••<_!;I 
sections of our people. ~overty erad1cat1on continues to be ~ maior challenge ~or ; 

,, I ' , I 

social, and economic P.O!!CY.. The 'trickle-~qwn' theory ~id not;work bu_t, i:ieitheir did,1 
"· • • - , ._., 1 •, / ' • • • • , ·• "' • • r • : 

th; ~!r;c~ a,n~-~qvEirty prqw~IT)mes .. · ... _., ... _ .. ,- .,• . . . . · ... _; ·,. . ,,..1 1 

' • . '• • ••• \ . ' • _ ''' , •.' ,,. " •. , -·•_,·J , ,:• . ,.. -, ._., '1 1 ., 

3'.27 .2 Safety nets like the Public Distribution System (PDS);,the 111tegrated Rural · 
.,. _, , • . .: .• , •• • . • , .• , I, , , ,'. ·' , 

Development· Programmes;·· and the targeted' ,programmes' for wom'en·· and 
, , . .,,. • !. . •1• • . ff -• ';,.._ ·•. _, , . •.' .:, . • ' r . ,, ' l j 

childrei,-have also not had the measure of success. that:was hoped for. Even :the 

step ~prin growth raies'fo'llowing ~he int;oducticin of the ·~ew ~bonb~ic ~ti-at~g/b~.; 
, • '\' • . • • " I ' , • . '• r • ,. ' '• •' '•·• I • ' ', I 

liberalization has: not succeeded in generating subst~ntial increas'es · iri 

erriploymeni thai' alone wouig 'ted~hi/pdverfy and increase the 'se'n~e· ~f t~cuti; 
' ' . ' I •, • ,.., ' • ' ' • • - '! , '. •i,_:~ ' 

among. the pe'ople. It is clear th'i:it a m~ny-sided approach ha~ to be developed tq', · 
' · • , · · : , · , .It, , . · ,- , I•;-.. ,.-~:-, •·1::· _-· .-1 .-·- · ! 11,· ,,_··.t . ·i,,, ·, ·,11 

inc'rease'growth rates, lei structure lapour iritensive pfojec\s,'s'pread through the· 
. 'i - . -· .. • • . , r,; . . -i- .. • '' ' fr :p,- • t'i ,~ ' ... ,· ; : 

length and breadth of :the country ar.1d to· help the vuln~_r~ble sections 'of the 
- ' \-./ .: ,.,,, . ·-'· ~f-l. •.'. -~-. - .• _.,,~·,1: ,' · .. :. ,_,; .:~.-

people to take advantage of gover"!ment programmes intended.for their welfare. • 
•. ,. 1. ;·,. , .. ·,,, _.~, ·, ' ' f' '. 

~ " . J. .' ::· 

' ' ' 

3.27 .. 3 The Commission, therefore, recommends the initiation of a st~ategi~·,. 
' II I '', I 

Plan of Action to create a large number of employment opportunitie_s in fiv~ l 
years. to' reaiize ·a~d ~*pl~it the '.l!normous, potent'.a1l1!~":.~re~~i~s. ~~'.~~: I 

.,. I ' .. ' ... .. ! I. • " ,_,,,, " l . '' ' '\:. ,, ' 
employment opportu.nities. The componentir of this plan may include:·· : , · : I: 
· _ . · r : " , · ', · I: i' · ,;·,· E i,; \:· >,: (;' 

' 
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' ::.) 

(1) lmproyeme~~ of productivity in agriculture that,will,activate. a 
/ chainl of activities towards increas.ed ince>n:i~· and: employment 

0ppOrtUl1itieS. • ·'· ,· .. ',r• '·:, YD,' 

lnteg~atea . ~ortrculture _ that wiU jnclu~~ ,P~pqyctipn. of f_ryit~, 
vegetables and flowers, cut.flowers for export and medicinal 
plants as well as establishment; of bio1pi"oc'essing industries 
aimed primarily at value-addition of.agricultural.products. ,! 

I•• • , , ' • l-' .I - I ' ' • - ,, 

Intensification of animal husbandry programs,and production of 
qualitydairy•products. · ·. - 11:,,-:·,-,:,. '','\/, ,;· ; ·· ,. : :·, . .-., 

.(4) lntegtated P.rogram of Intensive Aquaculture. including_.use ,of. I . . , , .... ·. . ,, • , . , •-~ . •.· ' .. ' , ' 
common property resources like village ponds an'd lakes. 

(5) Affor~station and Wasteland·peveiopmenUo bring'~n· additi'oifal·, 
12 million .hectares under. forest plantation and contribute to 
rural kisset building activity. . . ,',•,·- ·, ·;, ·" 

(6) Soil 1and Water Conservation to support , afforestation arid 
. , , Natu~al Resource Conservation towards. eco-friendly agriculture .. 

- '' . (7) :Wate~ C1ohservation 'ahd Tank Rehabilit'ati'on:"' '·''. ".,_,, .,, ' .. · . ,. 
"(8)7,,Prodoction ·a'nd use: of,:organic· manures '.ttirough,,verniiculture·· 
, and 9th.er improved .techniqu_es and, prodU<;tion..,of orgai:iic 

healttifoodsfro~them. '·'' . I ·/, ',,, ,,,. ,_, ·• ' 

. l:· 11 < · - j _.,, • ., :·} , .... ~ :-:~ : ..,, • ... ..,. 1.,.:. 
I • • , • • 

3.27A The State: ~hquid,provide oi:JR0.rtunit~0 to e,vl'lry, per.~on, tq.g?Jn ~is living :b.Y . 
.._ .• , , , • ,._ I - I , , ,, · •' , - • • I • -1 < _, ' • ' • • • '. 

work which he freely chooses or accepts - which shall include. the .techniq1I and, 
Ji;:;~ ,t:'.,,. J1,,,·.-. 1/• l ! ... I,'.-~~. •,':,, 1,.l~'!,:,· .. 111:,.•.,':.,;!' .:,, ,::·, 

vopaii9r:1~I guidance, and, training .pr9grammes, p_oli~es anct'tecl;l_niques ,to. achieve 
..,:•,,l~l ',• I 1-••, l,)'. ,,_, .,' . .,J./. _ ,.,,.,.•.11·;,1 Ii,, i:.,\Jr.~ ••,'.• 

stec1dy ,~conomic, .socic1i and,.-culfun:1I .deveiop!llent. an,d. full,.,;u)_d p~oaµ91ive, 
< _., J • • 1 I ' • /_1 •• • ' ••: \• j •, • •' r. •••• ' l) •• s· ,•1, , , 

emp_loyn;ient und~r conditions safeguc1rding fundc1mental poiili9al and ec,qnomic;, 
• "; • 1 ,, I I \ . . ' ' ' - i ' • • , • • • I ... , . ., '~ : l • ~ ' • 

fr,eedom to·the indi~iduaL, The. right to ¥\'Of~ ·does, notm,e.anithat,e'(erybody is to_ • 
1 

. , ,. ,~ . l _ • • j,, . ! . , 1; •• I-. • • .... . •. 

be employed by _the State. it only . means ~hat .the Stc1te .. ~a~ .\o pevelop 
' • I ~ :: . _...: ' •• ' .• .,. • ~ "· •. ' L ' ... " ... 

"employment opportunities" both in the public and privc1te sector11i. 
. I . • 

, . ,·~· ::- ,.;:d· ,· .·• ,--; •. ·- ·.·-: .,:c~: · --!•:. ··.',!~.''1: r -~- ,_··:· 

3.27.iS The resoi'.ircl'l req~i~~m,ert (qr \h~ i1J1P,!~·n,e~ta\\on :'~q~i~. pJ~.'l car,i be, m~t 
I ,, 

by int';!gra!ing the.plethora of govern111ent_progrc1mmes an,d,c~anging.t1te1r.rocus. . . ., I . ' . I ·' - ' . I t.J • _, .. ' ,. • •, •• 

toward;r·empioyment gerieration aqd irco~e enha~cing c1ctiyities. J[1s<1tut,i<;ira11Y.;, ·. 
~ , .. , • I • ; 1 ' ' 1 • · • '• ,. ' .,1.. ~ •) , ~ 'I ., / ! _I ,• • , •• ._ , , , , 

th,is; plar:i of actio.n c;:a_n succe.ed onlY, if 1Jr9gr~mme,s.'c1re .pe9P.lesociented,.'2ncl, 
••. J· J • I ' J.,. . - _{• . . . ' - . ( .. • . .. , ,, l ~ I ' ,, • -~--. • • 

developeq_ in c1 :participatory ~ode. A change i,n mindset .~h(:lre people. are. 
, l , , _ °:' t , • •. , , • , ,, j , • I.I • • • • 

regarded as "par;tners in development" rather than "bene·fici~riei( is necessary. 
I . . . . . 
I ------~,---'-- : ... ,, .. .. ,:;,·, ... - ', ,,,, 

" Chapter Von 'Right to Work' by Mathew Craven in the International ·eovena_nt ori Economic, ·social'ano 
Cullurai'Rights, 1995, p.199 io 225; Human Righis and World ofWor'· by Kamala Sankaran, vol. 40, 1998.: 
JILi, pp. 284 lo 294. ! · 
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_ 3.2l1.6''The~foregoing considehillorls suggest ·a 'com~/ .: Je in: e~phasis 
·.-•~,-.,:,,.;:,····Jr1·,,,~l-: -.:-·;,,·'I .• .--, ~:•r"':1-~•n .,• 

. insofar a.s growth strategy is· concerned. What is .LnJpo~ant is ,hoy,, w:ork, 
,.·, - .. •,.., --···••·•· ··r-••: ... ~1 , .•• ,: •.. ,. •1 ~-, •i :;, ·,i , i.· -1 ,\,•,. I 

productivework;·""'ill enhance'iricomes for the individual:and the community. It is 
•· ·ll :- ' _, , . .'()' .. >(C, 'I.' Z•:-···:tl"·, .: .. 1:. •.J•. · !1 :·.t __ ;·!t ·1 .,· \ 

esseptial to n:iake_ -cl .beginn_ing toward:making the r,ight tq[w,ork,J~e inte_g{al 
· ,· i.•·• - , •. ..... /, . • ·.·.,.,, •!, ,j ;:- \ 

compo[1en~ ofgrowth and development,strategy. · The ConimisSion has carefully··--,, 
";._•_#,_--. •f·~. ·;:, -~·- ·.., :. --~-- .,',} ~:/1'; .1·,· ·~~ •. ·1.1.:·• ~:··-t J:·:: ':'".•} • ~ 

ex_amined the releva~-t eco~omic data ~n the ~_4_bjeqt 1:and,( ~fs G~m; _to the ···,,, ,;_ 

-tonclusion•ttiat a realistic approach to the righfto'work·is not'only desirable, it is , 
--. .,,,_ ::·~;-;-,,,:,, . ·:· _- .. !_."·,,_. : ... ~ 

entirE!ly,feasible, ., .-.. · -i:.'-
, { \·· ..... ~. -·;·1/' f~ ·}~-

' Right to Health t" - ·-'(- · · : " . 
,- ' • 1 • ', ·,, ~- 1 ••• .':.' -: ,.' .'1~•·-.· ; '; .~ ,'-\!: ;. ,,-'.:ii 

,. _; ,~ .• .. ~,,· -.,. ·W· ~.;.fl, .. ;-._-< .. 1 ·• ,~. _ ... j .. -".i\.., ,~.::~. : I 

3.28.1 ' The right to 'he~[~~;,n.~;s-~::e.11_,!r~Ne,d ~b_Y}~e. l:l9.P~~-m:~: 90~1: ~,$; P!I,~ of t~e : 

· right to/life', in. ar:tjple 21·12.,But; the :right !toihealth:.is l)Ot a righpo: be 'tie:althy,': It !: 

j 
!\ 

m~anf a right' bdth' io· certain 'freedb-ni's· and ·e~tiifei'J1~1t?i-' · The freedoms 

·include the right to control ones' he_alth and body, iricluding sexual and 
,, ,__ .•.• - · • ..... , ..... : .• ,,- 1l:-~!_·,.~-,-,-; ~· ...... - . ,,. I .... ·- ~-- -, 

reproductive freedom and the right to be free-from .iriterferende, such as by non-
,:.,.--,, , ;' ,,._, ,, , • ' ',,.• ~ : ..... -, -.,.' q-' 1' _:,i_.!1,1 ., ,- .. -:· ,.:.· .. 

consensual medical treatment and experir:riehtation. · Entitlements include a right 
··' ,-:,'-r·•r,--1,•.'_.).l· •~--~~ •t,•·, ,.-.' ,;,l~',Ji~,,.:;•.~H-

tO a·systerifbf health ·protection with ·equality of opportunity to· enJoy the·h1ghest · 
. • • • , • . ' I 

attain~ble ·,evel'of health:'-- a right'to t~e ~iljoymerit an~i'ava'il~lliiity of facilities:· 
~ • ~-' ,- '- ii.··, ·. -.. ·.·· ,,-. fl • • • ' ; ' l' I;-~, Tt ,._ .. : ,.,' 

good' servic'es and' conditions such 'a's 'physical accessibility,· economic·. 
. . . , • . ,· I 

accessioilify an~ ihforimitioh· ai:ce-~sibility.' · 1fmusf'be qualit~ti've and sh'c,u1ci'- :-. 
include the right to healthy worki~g conditions' and prev~~tive' 1hibciicine. . . :. ,-: : .. 

• • , • •• • • , • , I • • ,1 I . . -.,_ '.) 

~.28.2 Th~ State has to ;'respect, prote
1
~t ·a~dfUlfill" i;s a:li~~;i;~js in th~~~ :;~a;: 

for-childrer{ a'ciults a~ii-ui6se in old ag~1~. As ~f today; free m~dlcai treatment ih . 
'' • ' .. '. • ' ' , ' '.. ~ • '. • \ . _; - : • 11 1 , -. ' 

government' h~s-pitals is• total!~- in~deq~a~~- ~or-is it availabl~ jcilways i_n_ close _ 

neiglibourfiood. 'It is not possible lo deal exten'sivelywith the pattietic conditions 

of'niedical· care provide.d by-go~ernme;ni hospitals irt-~u; couQtt .. It is a f~6t of: 
' • ',: • < L•• ,: O -, ! /. • .- O ~ .. 0 O ;. ~ '' •li •_ 1 0 ; ' O • • O • > 

life that the poorer and weaker-sections of society· are unable to afford :the 
' '' '• • '• ' 'I • l _"' ;• • ! • . •' ;, / I :j 1• ' ;· ' ~ ·• ,; • :: 

. i' 

· 
12 

State of Punjab v. Mahinder Singh Chawla, AIR 1 ~97 SC 1225. •• . ·: c 
13 

See·_General comment No. 14, 22nd•Sessic:m of c;9mmittee on ICESCR Rights (IHRR;Vol. 8, No. _1.,. , .. 
(2001),p.1. ,., .. .. . : 1:,. .·.: ·, ! . I. ", , •. 
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/ 
e~traordjnafy exp~nse involved in ~l')e,medical c,:are provided by privat~,hosRilal!i. 

t' -- • -~ 

There.is, therefore, an urgent need to see that, progressiv!JIY, the ;,tale allocates 

adeq~~te,fund·s in· ihis behalf14• . . , 

,,<'. I . ' - ·. ,. -.:, ,:,-.• .- .. •l• J..'' 
/ r • , • -..•{• •.•• l , • 

_.,/ ,• ~ig,to Food and -~ree_dp_rr,,·from l;{µnger, Clo(/Jing:and_~~using. ro_~ :~he{ter 
/ · · , 1 •1 1"! •·",.,-,·~,I~ J 1•) 1~. •·n:tuY ,;]-:-.::•·1.1.: r. 1,Jl ;--(i::· -

· ,_ ·, /3.29.1 The State 'must recognize the right of everyone lei an adequate .standard 

'/ of living for himself and his fa~ily, including adeq~ate fqo~, ~l6thing ·ari~1housing 

and to the coniinuous improvement bf living cond.itions;' ~he ~tai~ shall also have·_ 

to"recognize 'th~ iight 6f e'veryoni'ib,-'bif~eii'.ir~~ 't1~n~~~i',1h sh'au'{/;~li-:h1J~ 1~: 
initiate prograinmis 'to irh~fdve'i: m~h;:o'ds' ~( b'radli~tio~. :\i:lhservati~h(,., ~nci 

_• ' ,!.. ,, I••> ·• ' ," i\J I_ : , .. j 1 , I Ir,,:~ ' ''" ~--··1 
distribution of food by making full use· of technipal arid's'<;:ieri'tific'krio~ledge, by 

disseminating knowiJ~~~: bf' ihEtpfihciples' d( riutrltiori 1\C:nd: :8,?~~v~l6pi~i:i' & 
reforming agraWui ~ysteih 'in ~~ti(~--~ay''as''tb' afHiJve 'tfiJ"fiioJ(~tti'ti~At' 

1-, •• _,,-.·, r- .. -i,,- .- .. , -:- ,, .-1,.{,_,-,_tj',•1·_,,1,~•J·,-~"-'"' ._,,·1-1,_r~-:..,,•~i,' 
ilevelopment and 'utilization of natu·raJ r'esburces; and t6',take "info account, ·!lie 

• ··a;' J,--:::1 4

." ,,_ , .- .-• 1 :-.,, ·1 ,..r,• ·•, • ~-\ ,. - ,'1 rt.• t~~; ,.,, ,.-1 .··\' I \'', ,(: 

problem of both f6o'd-importing' and fooalexportihg coµntri~f c!r\d to 'ensure an 
. . . - . . ' 

"• 1",.;, --:r .. :~~,H-:<·•": ,;·1f.J:• ... 1·1,·:··, .:.:1;-11'•,:,,, r::, ·:··_·, .. 1 ...... • 
3,29.2·11 is well-khown th_at while the go'dbwhs bf th·e· Fobd Corporation··of India 

are overflowing and: even rotting ~ith· exces'~ fopdg~~iAs'.'. 'ther~ ·are ~}l~1
orts of . 

, - ' • ' '1 ' 

' · starvation deaths across the country. Further, q1:1ite.a·good percentage of food 
. · ·1 · · ., •· .i:,r;1~ff.:,•,1--._ 1_,-~r . .:·.· ,,l'..·,o·L--:"•,::..1 1:·: ... •. · 
grains are lost due to inadequate conservation and "also·aµring distribution. This 

, ' . . . I' I 

must be avoided by introducing proper systems.' · , 
-~ - 1r,.·•~. • ... ·1 . ..r:'J ,;>r.:- ·: · 1 -~ , <; ,. · 1· 1' i!..· ~:-~:fl,. 1 1 

. i.29'.3:Th~ Sf~te'ih'tl'~i'~rii,'ufe 'rfght to''ht·us0ii1ci·~t.~1iJ\1er! ''i-lif'Gbv"e}i\',¼·~'nd{t 
·_ ~,... ·-) ~· ··.' ,·,:, ,•· -·· ._,• ,. ~' ....... '.::", '"' 1.,._ •• ·. '-, :·, 1•.-~~1·,1·,,' ';_, ·,- .. _ ,· 
India formulate'q the' National Housing Policy1 -1 ~88, 1994, and_ the National· 
i ••if"'.'") .. '\ :1, . • 1 ;" 1 H•{',!j,(J"· • '· t•·•·c·r• -. ''.· ",,."I\ ''•1j'1'· ,-./ ··t ·, .. •'1'l.-• ....;. 

Housing' and ·r!E!bitat P61i.cy, ·1~98:. Ttiere"are vi:iribus':,schenies: for weaker 
·,.-:,-·._ ql;· :~ . . ' 'l'•/'_·'·'., •·' ~·•~•'rt, (.,l'j 1,; •·.,;,;r;-,,•1··-11.- ':'.:'I' 

· sections', slum·, develiiphients, etc: 15
. As''alr'eady' statecl, 1 lhis:"righl has· oee:n 

, : ,,•_'·· _;r_:·· , ·,.:;, •,~--~ ~· ~,,- !.:,:·~- •/11,,.1.;,~)(~- 1:.i-~~1"·1·:, P-,1;(;,;•••:;{;_:, •/!'1. •1r<:•. 

14 Ch apt~; X i~: 'Righi to l;i~~lth' on E,;onomic;• Social and_· Cull,ural ,Ridhis'll~ Ralpt B~ddard, & Dilys' Hill. 
,1992; 'Towards an Improved Understanding orthe International. Human Right to Health by Brigit 'foebes. 

· vol. 21. (19'99), Human Rights Quarterly, PR-661 to 679, for a detailed ·discussions.-- • -- - - - .- - - . 
•~ Right toS~e!ter, A_Human Rights P.~rspeclive, by l?rafulla,C, Mishra; v.ol,,40,()998). Jlli;°pp, 230 to 2~2: 

~.- . --- . ' .. - -i'·•~;-; ---~· ; . , 
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re'cog_ni,zed• oy the,Supreme Court of India as part of the right to life urioer article 

L' 

., 
'. ,'.' ~1/ • 

•. 3.29._4_ The Com~i-~;ion i~ :convinced that the reali~ation of th~.-right1 f~od: 

cloth1ng·andihousmg :requ1re5. the. State· to·:prepare· long iran:9e a_n·d ·sho~ng_e 

plans for P~?pe~; ~~~o~a~'.~n of necessa~ [~n,~s. _ :·,, ·, ·: --.,·. ·.• :. , '>~. -
~i!]ht.:.to:Education,. ,\'(\(:' '.-;1, · ,,- '1 ·:·11; :' • • ~ 

~·•,·~:ri1:.:-!r::.!)L1, L ~. , -,,·r.;:; .. · ·-·~1,l, ").:' 

~,~0J_AJ"!ic;le, 4p unqw ,t~e rnreclive, ~ri,ndple~ ·had .'~~visaged. fr.ee and 
. ,. , .t, ,.- ,, ., I. . • ( l . , , , \. · · 11 • - .•• , • · •1' '· ' - -· 

~QIT'PIJ}~?ry, E'.l9U~_~tiori with.[n, ter:i. Y~1W\>,:fqr all. chi,ldren _till ~he. agE\Of 14,. T~~ ,, 
Ii ,-1 

n,aticmc11 goa! . of_ l,\riive.rs.alisalion, pf 13lemei;itary educ;ation . has stm · not .'been · ·· 
• '' -·' ,- ,_,_, I\ ., ; ,, I • I • >' t, ,. . '~-'I ., ' 

reached: Education· for all remains .an objective with. the target date. being. 
"'J ,:,!,1_ .,,;i::- '. · · , -~; '•I , · . •1, '' ··:•, •, ··1~ ,· ~ ,- ~ . ; ,,_ , ' 

P;~s~:e,~ f~'.'.'(~rq_. ~~e_r. ~~r!Y revie;w .. _ ,lrtfr~as~ in ljtera~~ r~te,s _Ip. 72 per c_E:mt _by !: 
~A_0~ :~,ncj_ _t? ~9. p~r ~ent by ;w1 f•, a~q.,uriversal_ acc~ss to

1
p~imary e~uqation by 

2007, have been set 1:15. goal_s in \tJe approach Pc!Per io t!Je T;enth'.plar:i ..... 
• • 1, ~•-· · (_)1. I,, ,._ :,..__.,,, ·• ,l.,., ... , . , . (.]·. 1' . J, 

3.30.2 It should also· b'e l~ici'ac\tn in article~5 ttiiit the State shall in~ke prd\lision · 
• • i ' • • 

f~r educ~tion beyond the, a~~ of four1E:~n y~ars wit.hin the.-Jin;ii.ts_ of it~ economic 
J ',_. • ·~. • - 1 - - • . - ' - . . ',.. ' • 

~al?ac;i,ty, and stag_e, of ~eyeloP,me~t. . , , _ _ . 

'. 
New <;hf1llfi!t1ges to E_<;lu~~.tiotJ_Policy .. 

I , 1 , , , • •..... ' • • c j ·.~ , , --, , i , 'J • .•,-

3.31.1 We live in an age of rapid s'obia1,''econdmic'ai'{ci'technblogical- change. ,I 

_Educa\_ig!la! policy and pr~gra_mm!:)s h1=1ye to_ reflect the. cha,ncled requirements in 
, ) •-, - :i , , , ••. •: :•• .', ,;' 1 1,;I • '.tl• - - .,"t~,·; · •,·l ! 

co_nt~nt and techni~ues of, ,del.ivery. _r~er,El ,has been .? par;?qigr,:,. s,hift from a 

'teaching_ to a_ learning prqce,~~- lnfor!l']ati~n a~d co~~:~-nic;atioi;i tec;hn,ol6gy have ' . 
. ,•.).,'• ... '-1.·,, .} ,, ;, ... ··1---·· ·,• 

to be harnessed to the goai of achieving education for all. The rieed for · 
. ! ,,;:' ... -1 • ' ... : ' .-,,, ,tr n~._ 1·1 ' .. _ -•. 

_ autonomy, continuous review, flexipility and clarity have to be built into _po)icy. 

The educational system ·should impart moral and ethical Jalu~s essential for 
. . . ' . . ' 

good citizenship. 

' . 
' •. , 1 

16 UP Avas Avam Vikas Parlshad v. Fnends Co'operative Holli! ;~ Society Lt~ .. J\IR 1995·.scj 1'.14. 
. ' 
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3:31.2-Autonomy fcir th~ education ·b~dget-·shoiJld 'be ensured.' Some sandity 

sho~ld be ~tta'6h~d·to'theiacbre'provisions, sucti·as teachers'rsalaries: '•There'is a 
· strong.,c~~e·.tor c~~~titOtional •~rotection: for-,jhe ·sen.iice:conditions;of :teachers. 

,I ' • • ' • ' • • • • 

Moreov~!t, there:. is:cneed to ··insulatei:educatio'r:ial: instftutioris' ,from'. 'ir\eedless 
• f • •• •• 

•lit~g~~dn. 1 :r~ ~-.: . i: • : t. _ ... :F;t;.:1.,•1,r1,: of'.8 '\,'itFn 11 :? ic ):1cv1(,: 1 ~: ,i :- • ·, 

.ir ;,, ': :.,. ·:::·,•·:•:1 ix:; ',.·.~::i'.:!!·:f2 ~~.\,;c•1!'):;, r"ir, iv "J\l,1J:'S1L;.:.:--l·ii. :-•i:1 \''r: ;rq];·.'J 

~· _,,,,r3.31.3 The, , c,°i~'!i~~t!.~~ u:f.!~,~~~S~~~: t~;f)-~,",. }~.~~~~g~f~!·ci ~~t1~~.g~,1 
~ / _ Education Commission should be set up eve~ five, '~~ars to· report to. 

. . Parliam;nt on ,the(j p_togress:;:of. .,the; i;onstit~tiona( :clifective:, r.egarciing. 
, • • _ , •. '• '_ ' I • 0 

. ' 
" 

·, 

'!. 

compul~Qry ;educatiOll! a.nd !01.l ]Ot!l~r: c!~p·ects:rr!!levant. to:,tl:le,J krio,,:v.ledge :. - . : : . --,-• . ' . . -. ·. .f . . ; . ' >-

society of, th!')1.!!V' century. T:.~!!:l:!1.0.del ,Qf,th~,F..ina.nc~iC.olT!mis~lon, rnay,be 

,usefully rooked,into.,' ,': 'I\ ';;:;;:-;:1;,, \diip1)< ;,::;.',')n :,~n-~·11;,i/: :;:;!_':·_, ·._ c~Jl'lc'ii,, ' 
J' 

Control QI Pop~(~t~~':' ,\~t .-/ :-1,:,i~~\ ~ ·~r,-;-,;~ _-1 -:-)ti-, ,15ri, :~c r\,-.i t :;.,r,~ :1 ::_,~:~( "-it.J • t, ,)[j,, .. Hf1:.c,•,_-:-• 
,. . . ,. . •. 

' • ', • , I ' • ■ 

3,32 · The Commission noted with,concerri that proper r>lanning.and.monitoring 
,- • •~•••. );• ;, • >•:, • .J t, 1. /I•,",•~•-:;;.•-,!:" _;.••••,•.;,fl ::J••!, •:11:":• • • -~~•:•• 

0
) :,•~ •• 1.-c • 

of the socio-economic development of.tile. country is considerably.hampered and 
., , r-: s.: "~-' ,, ,: -,o t,.:-,-;11~, _,•,:~•ii , • ..... H._,,\...,, ,;..Ju·,_ii.;:·:J.,,·.-. •i:,~i;,,r tE:)1~i·~-· 

n~u.,ranz~~ byt~~1~~R°.r~n~a1~9.r~~.of .. i:>~~~.1~~0.!":•: .:· lr.1 ,,:n,x ; ;:.· · . .' _ 
' 

•••• , ·•~- 1 • • ·• ,·,;=i· r r, !: •,('_ ,,, •,,. ~\7j'-., ,~,if••~• ..._.•t 1 " 1 1 ~. '---..~, .. '.!•'I" ', ....... ') 1 '•h\\••·:_;.-· • \ 
· The Commission; therefo're;·reci;,rrimends:that t.he·fcillowing''arth;le slfould 

i,i adtfec:I' as ii diredi~~"-•i>i-lnci~ie 'of'i~tata.)'ptillcii attit1 artide'1~7''ofttie 
' . ' 

· ~ i • ... ,, ... , , ,. ~-: ..... -.- ...... r ----•pr•· .... ,·) ·· ,.,,,·,,· 1 r:-1'r·, q· ,,.;i,- t·•1· ·,·- , ConstltUtlOn:· 1:• 11 ·',•.e .. 1 ·•··-·•'
1
-'· ;h:'• .. ,.)f-..,.--~-.r.i•_ 11 ~.t. :=: 1 •• - -··•-·· , _,~._,.;, • .;•.- 1 ·, -· 

. . ~ . ' 
.,,, -, .· .. , ' ..... , 

• 1• J I 

. "Art. 4lA_• .cConJr~l,,of !.9P~.l~ti~11:;,Jti~,,S~ai~• ·s_'1<!!1; ,r.~e~i,!)ur ,,t9. 
secure control of popt.ila_tion by means of· education · and: 

. ·lmpleme!'ltation of small family norms/' _ , . ,._ . · ·~ , ... , .. 
1:-'.1:i :1,: '•.-;. ,:;:;-!-~i.--,n1..1:: -.,if.t :J'.Jii.:}J"(lqW.~~-,f,1 14."H.,;"'.Ji~;t,!'•J}Cl'.t::'.:,l::!,-H:~..; ::;,~;· ,\, 1.)'.. . '.. ~ . 
I -1 • ..,_..., -• ,'_•_·. - l' ''1 1•_,•.i •• ;. --~:"'I ("'l!;: ,ft ·,1' .:: · •",f., ·~• r't•'. 'Right.to ~li/ti,Tffil,,, \J':...,••rr.,, -!'.I' - ~ ,, • .n ·' 7 n ,1•:,;cL,,,, .•• - •· 1-' ,J,.', • 

• ... , . 1 ·•·· ~ l "'(' 1{. - .. _, ,· -?-,-.'-"'··'·"~ .·,.,,,_ 1·,.,.· l ..... -_,.,!•, .•.,"_, ;:-,•~;i_-.!·.--~i:Y.·7~_-;.i • t <. ,.• , • "J , • : i ' \ 
1 I-<;..: . .; /1 , - " • • 

:~-~~Lt:.Mi~e c.49- o.f theuPirectiv~::,Princ;:iple$: requites;,the.: Stat~l.'tof,protect 
•• • . ' • ' ; ·,- _'•. • . \ -f ' : ¥ • 

rnon.u_mer\ts-a_nd ;plac~!l-/.1!1!:t object~ 'of naticin13l ·impor:tanc;:e,1 :For;th~. ;purpose .of 

proteciing c;:1,lltu~~' [h, a,11,,it~ fa_c;:_ets;~11,d i~,q~ileloping· (t,. the)3t~t~. has, to seJapar! 
. - - ,I ,· • '••' • , . ! , , • 

1~~-~~~-~~ry, re~g~JC~~: --:- ~'..:/ 1.,::i_:)rl.)8: ~.-ns ._::)12.~ --: ~:•~'hif} _::\i ·::.~t ' ..... r le .-. ~;,y,((:';:<) 
• I .. • • ·,: - l . 

,:- L~-I1!:.<' i_ .,.:,: Pei: .... c · ·~;::.,,,1c~/t "!.. ,,_::~~--~ l•.J~~ 

•l •, 

• 

.-



• 

• 

. 
i3.3}2 _More t_han.five decades of exP.~rience with the working of our Cqnstitutio_n 

· and.th_~ law~ has borne,out tha_t democracy in a meaningful sense,_depends on a 

plu,ralistic ethos-perm.eating the polit;,. Our n_aticinal, life_ must.-b(:l accommoclative · 

of, tt:1e -myriad·•variegatio~s that make -up the unique mosaic- of lndia'si society. 
. \ 

- The-framework of oµr many and. elaborate: ~tructures _of governmen\:nwst 

e-~~:~~l,i7 ~~-~ -~r~,h;tec!ure ~f a1n ! i,n~!.~~!,~~--~~~~~-~ a_n;~; ~~-r. of the ~eans .iS~" 
. -~[o.~~},7, ~i~!\ si~[~,o/ ;)Ji~ti~~-~ :for i~t~,r~r~~gio~\~~d- s~?.ial_ ~r~~~.?,?Y· : _ -' -' .~:;, ,,:, ,_. ':· ~°" .j 

3~33:3 'A!J. considered,.as• advised:by experience- and·by,pres·ent·and emerging 
• 0 • • • • • - • • I,;;,• 

n~eds1,it:is
1
fel~;that ~:me'c_h~~~~~m:~a-y·,b: ~r~~g~~- int~ bei~g'.~~ic:h can,adv~_hc-~li 

tlie·.cause--·of"mter-fa1tli• harmor:iy 1and •sohdanty., Th1s·1can ·be· done under-the 1 , - • / j1-

-auspices· of the National Human Rignts Commission. ·'i··": :-,. · -,'."_ ;,· '. · 0 ·[' , 

,( 

Promotion,oflnteraRe/igious harmony_ahd inter-faith values·;,; -:,.\·: .::.-:.:,~-
. ·& . • •• ' I < 1 

- ..,·., .. ~. .-. \. ... ~ --,•,•-~·, ... :.. ·, ·~ . ;~- •-q>.- : ... -. - , ,[. _,.,. ... ,•· .. ,~--. ' '! 

,3;34':1 •:Past experience ihdi~tes that' in sensitive areas .arid localities of 'the 
,: 1't~ :,-..:;·1•~.,,,,,.:,:·,1\~1••,•, :,.,:, .• ,.;-•~•.,/ t",{,- ':-'•"'•·\'"),•,•,,, •:~_•,·, .. \ • . .,-,.,'1.'ri,• ;_~ ·l;--;,' '," :. ' 
·coun,!_,r;y where'mter-rel1g1ous confhcts have sprt,Jng· iw· out' of·tnv,al incidents 

• ...... -1,·, ~ .•• ,-;i,-;~ -~j-·" -, ,- ·-11•,-_ -·i ·,,. ,.• ,_:y· . .; ,-,, _•: 
resulting in conflagration, extensive·aa'mag'e'to life--aiiil pr_operty. The se_ttilig up 

• ' I ' 

of ~Mohalla Committees''. with the participation.of prominent members of different 
•.:_f;,;,1,~~ •.,.••· i , hJ, '. ,'': "•·t :.· ~ -· ... •L•,,H _q~c._, .~:.-. ·:·•l..:·,•o~----• I.••.. .". ;·. •, -

.communities to take note. of_, eai:ly-_ .warning,. ,symptoms. and alerting the . 
•I •;~ '• • •" , a>•,-•••,; ', •f' 1•• ."' .:.; '• • r~•' :• •, , .... , • ,'• ,• 

administration in preventing.them have produced enduring:beneficial results. ,In 
_,. ,I· • · ',(· t, ' · 1 

particular, the endeavours made in Bhiwandi, in the State bf Mahara~~tra, aftef 

. the tragic riots·there; have•emphasised' fheValue of
1si:icfr measures. -- - ' 

L ,: . . :' .•-•:.•,. \' c' C" ,;, , :::,•._~•;•:;:j~\~:~;\~~:•;:•.,,_'~;:1.~,·.•,.,(~/\t;t, _i : 

3.34.2 The Commission, therefore, recommends the setting up of ,a'n_ inter•' ..: 
' 'i • ,, ' ' 

. faith• ·mechanism to promote s~ch civil s~ciety :,initiatives./-ln .. ,the' 
' ' ; . '. ~ ..... --~ .' ' ,· . · __ \·•· -: 

Commission's view, _this .can be done .un~er the auspice~ of the. National 
' . . . . : ' . ' 

Human~Rights. Commission· set-up,,underisectlon•·3 'of the Prote•ction:· of. 
• • , • , I - • ! ,, . 

·,Human· Rights Act, ':1993 whicli; intet alia, proVidesif6r thEH:iarticipatic5Ii, 'or'!tti~ 

• I 

I 
I 

'i 
-' 

'. I 

I 
1-

·Chairpers6ns: . .-of, 'tlie-·i National ''Commission:)ifcif '.Minbritles;-' 'the' Nationai 

Co~missi~n for Scheduled C~stes. and Scheduled T,ribis··•'arfil''the ·Natid~ai': _;.-/ .. 
• • -~ • ' ' . • . • ' •• - • :,; 1 • - 1 • '• ~ ~ 

Commission 'for Women" who shall be deemed to be the Members of the 
- . , • . •. ] ~ . . , ~ : I - , . ''. {, 

Commission for the discharge of functions specified in clauses (b) to 0) of the' 
. : • •. : . ! 

' • I 

109 ' 

t • 

' ., 



section 12· o_f. the saip Act. The Chairpersons of the National Commissi6r(for 

Backward ·classes at1d National.Commission for Safai Karamcharis should:be . ; ·/ . . . . . . 

co-opted;to.this body. ;This bpdy could, in addition to its other statutory functions, 

' also fu~~ti6ri•~~.mec_hani~m for· promotion ofinter-religioUS(~armony: With-an 

,, appro1_?riie statutory enablement by way of.eniargement.of section 12 of the:said 

. . .,,Act, the purpose could be achieved with~ut-additional expenditure for setting 
I ~I ~ • · -

. / . , ·up a separate rnech~nism,-.$ection -12 of the s'aia Act'cou'1d:be aritended by 

I 

l 
I 

.I 
I 

/• ' ._ . 1-,'• ·"" :·• ·, . l .. ., ••, ' . ,;, • ;! '•,,-. I • ,; iJ ·Jt:• • > 

· . the addition of clause (k)', _wtiich shall ·read as uricler:, · , .; 
. ·,r, ~ "·••' ' • ·( •,t ; "-J ' .:,· • 'J'. · .. ;,- • .. j ·• -. I • 

"(k) promoting thro~~h civil <society i~itlatives\' fnter-faitf{~'~a inter
. religious)1afm6ny and social solidarity''.:. ·. ·. ·' - _r · c.....v 

:,: ;◄~ _..-J_. -·,.:,;;,1,!"!!.''.-._: 1-':;~1~· ., 

' I:: By . this simple> :statu!ory :ienablement,:. with cons'equ~ritiai '~,;,endment in 
, .-( __ : •• .._,. _,; ,-.-, ,, ,; ... , ·i !.·,', "Tl .'-1 ·, • •t' ·.; 

Section'3(3), 'the' Chairpersons ·of all the aforesaid :comr:niss,ions who meet and: 
• ; • • • ' • • ' • J • f •,, ' ,- ;' • - . ••• • • 

. interact':,would;:·in :collaboration ,with the.· Naiional !Foundation: for 'communal 
.. •. ·1· ·,-··-· . _-.- \ - .•'::.. ' .• -;rt.·;.._··-' ;, ',·;"! ... -~ ·11· 1r·.-: 1·•.',l ,-•-,,::· 

. · · Harmdny:(established u'n'der tlie Ministr.fof Home Affairs; Government of India), 
-r~_-,•-::-::..·•;·'. ::•·_-,..:.~~-"/ i'i',:,, .. ··-. :.-.. ;. • .•,·: .. ~·-',''•:•,1' •· . 

. : .. ; would ,be :abh:Ho,oversee the installation and workin'g ,bf "fv1ohalia Committees", 
t, ._ : -. -_ •, '_ ,. ' . - : . '-. ·, .·! - ! . : .. - ·• '· 1· .!' ( ' 

arid other civfr·societ~/, i~_itiatives in sei:isiti11e 'areas, which:,pa_r:iicularly require 
, .... • '('_~.!· ,; •. ;' .. ···. ·.,,_· . ) '/ •. • • . . I •'• ri..; . • • I .... 'r 

. · .. promotio·nofinter-faith harmony. : , · .·· '·,\ :,,,:, ·1 ·· :c·· .·: 
· •.. ~~-~-- ·,~ ··t ::. ·:•. : .. ::.- ·_-.• • .• --~,~-.:.·.·,,:_, ...... , · · -r-li 1·; ·1 1 : =3 
. · · Mechanism for "t:ea/isation of Directiy_e_ Principles .. . 

--- .-, i,_ ·.,a~::->·.: ·:::. 1~: :·._ .• ,·.·.-;_,,·,·_-<;._··l;.,.
1 

-,:_·, •• -~.:~_-
11

.~ __ ·~.', • 

·--:. ;._;._ ";'i,'') ·•.; .·.,,:.\..1 ····i~ . . 
· · -3:35.1-,,T:he: State, should· d·evise, ap{m;ipriate·,,m~cl:lanisms··,fo'r: realisation of 

~,••; ';"~- -..=- .... ,, ,', •· • .'1~•-, ~ ,:·-j-)i.~. _; 1-1,~·,_.:~--~~ q~·-j _•·!•~,.' :;,~·.;':',_L".,.· . ,_.r"'- '•· 
· Directive· Principles'. ,Tlie···comrriission aoes .. not propose ,to Jecommend a-

. ' • ,· .1~ J•._· '• 1 r,.-. 1 ,I··/. , ''';.· r ,· \•\\, 

. ~011Jplaint~ p(ocequre inasmuch as it is more ·concerned with a.proceduf~ whr~h 
• ~- ' ' ... ~,-:,; .- .. -~ ... · ,-.:,~. . !,- -.. ,·., .. i·· :;.;J·:·, 1 .'.,It / ;:,-·' 

" will·ensure'prqper allocatiqri · of le~qw~es Jo_(\he /e?liZ?tiori ~f th'.e right to'worK, 
. ,, .:.. ', ,_,.; !\' lr ... ~ ,, ,I,~• "• ,,,•, ,I •-~ ;· "•

1
•,• ,-, / 

· health, food, clothing, hoysirig, education arid cultLJre: . .-oome~tic:: bodies·in various 

cou_nfrJ,e~·_haye djffererit ·con:ipo~iiio~;.,membership :a~dipo_~e;s. · :·, //, • ' ·· /: · · 
... 1 . '· . ' 

3.35.2 ln:the view of the Commission, there f11U~t-be a. body of high status 
. ~ . ~1-f', -•·••r.., • ,;· •·~-, L, / ", - ;•: ·,• --~ 

which first re"'.iews the stat!! of the level of ii'nplementatioh of the Directive 
. . . . '. ,, ,, .. 

,. Pringiples_al'!d·Economic, _S_oci.al a1_1~ ,Cult_~ral ~.igl"!t~,c!l'!~l. jh particular (i) the 
.......... ---1" · •:• .. .,.-.t~,-;.-,:--:· ~-·. t, ·r ".,•, ;;-> .; ; ,. ·i- ,!' '~ ~ .. '. , . .i.. .i '·· 

' iight to\vork, (ii) \ti'~ right t~- fi~~ith, '.(lli) the :i'ight to fciod, clothing ,and 
~--- . \ 1 .. -J, l• · •:·,r·P•,,·- • ,.,•--i~"-.,•+. , ~-. 1·J:1::-1,,.ft:. JC !'Jc • .'lu .-' ;_,; ·. ,. 

·s,helte·~: (i~) Right 1ci, Edu~ati'~r:i. ~pto' and, biyo~9 t~e ~,4th year, and ,(:d ttie 
.:;.._ • ,,;-:, ' •:, ·' • • ' : ! .•• I· _. -~ · .i ~ _ - i, , , . , -.. -
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0 

Right to Culture." The said-body.must,estimate the el<tenf of-res"olJrces-required 

in each State under each of these heai:ts:and make, recommeliaatiohs. for, 

allocatio[I of adequate resources, from time to. tinie. ' For ensuring that·-the 

· Directive Principles of State Policy are. realized more· effectively;- th~-- following . . \ 

0 

proce~u~e_i~-s~ggested_:
0

, _: __ •• ; __ -. ' .,· · •• -::_'\'_'_..~---~::: •• :;~;·.~ 

. - ', ._. 

.(I)· Tl]~ i:>Janning-<;o_m!Tllssion sha,!!)~nstii'e;.that there·-ls spe~jal 
mention/emphasis In all the pla11s and S!=hemes formulatedjby 
It, on the effecttiatioii/realiz:atiorf of the Directive Princ°iples -of 
State Policy. . 

, ,;(II)-, Every, Mini~try/9epartment of the Government ._of ,India shall 
· · make a_ special . annual· ; report . Indicating, the·. extent- • of 

effectuation/realization of the D)rective · Principles:, ff Sta~e 
. ._. ,.. . ,Policy,- th~ .shor:tfall In theJargets, -the.,~easons-for. the'sh'o.r:tfa,11,. 

If any,- and .the remedial measures taken .. to ensure their full 
., -: ··: realizatio·n;,·duringth'e· yea~ und~~ repdrt:; '- • ' . '. -· ' '. . 
(iii) The report under,_l(em (ii) shall be considered·and.discussed by 

the [!apartment Related ParJi!111Jent~ry. Sta_ndi_ng . C_ommittee, 
" . . '. " 't -;, !'I•• . , -'•· •• ~ l •IJ• "• , •, . 

which stiall subll!it its report on'the working.6f"the Department· -
.indicating the achievements/failures of the-Ministry/Department 
along with its recommendations·thereto. . ._ . . ' 

, . •' · ·, ", l ' , "·· ··• -- -, / ._, , , •· , • 1I ; , '·,, , • >,. · , 

· (Iv) Both · the· 1:1bove Reports i.e. (ii) and (iii) above shall be 
discussed by the Planning Commission •in <an ,;intera·ctive 
seminar wifh~the representatives of various NGOs, Civil Soci_ety 
. _ · .. ' ' , ' ·'"''' ., · -- · , I _ , , -... ~' • · ' , .... 1 ' • ' 
Groups, etc; · · in which . 'the representatives_ of the 
Ministry/Department and the · D_epartmental. Related 

· Parliamen(ary:Standi~g 'committee would,also.participate: The 
report. of this interactioq shall be submitted t~ the·.P1:1r_li!IQ1ent 

.--'--. within a time bound manner: . 
i (v) The Parliament shall.discuss the-report·at (iv) aboy"e within 

1
c1 

period of three months and P,ass· a resolution about,the action 
- • 'I_ , , • 0 "1" .._· ,,.~. l)'- :I,, J!" ••1,,, •• •I~,; ' • ' '. 

· · required to be taken by.the Ministry/Department. 

3.35.3 A simila~-me_chanism as mentioned above inay.·be adopte'd for the 
. . 

States. lj • 

Credlbiiity of Socio-economic Data· . - ~: ' .. ' . . .. ' : .. - ; . \ : . ' 

·' '- ·, t •• ' 7•'' •. ;~i:,•~- -'~::: .,·. ' •, • •·' 1•1...,.:i ,::,..i,;:. ,.:'..,~~;1.,;·:,,~·: 
- '· 3.36 The Report of the· National .Statistical Commi!!sion (2001) .stresses · 

• • l •'•,~ ,,•, 1, • ,. ,:·;•, •1•:r,,;.,,-,~ •,,,~\:,.":-.f'j '\( •f ,I•• 1j ::t':1,' • 
-the importance of availability of' adequate, credfble and timely so·~iq•' 

economic data · ~~/iEif~'ted b; the ,-,~t~-tisti6ai' -~y~~~;· .:b:ot~- f~~ pri.licy .. 

111 
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formulation and ·for monitoring progress of the sectors of economy and 
. ' { . 

pace of faocio-economic change. The ' Commission endorses" the 

recom endations of the National Statistical Commission and stresses the 
1/ \I} ., • ,- 1 

impo ance of their implementation. 

The Background 
, I• ! I 

... . -·· : i - ~ : • l.d~- 1.' :~·:· ... Pi"L • ,·~- '; 
3.37 .1 Ten Fundamental Duties of the citizen are incorpqrated in articl~ 51A, Part 

IVA of the Co~stitution". lns'J~~lby th~ Cci~stit~ti6n
1 
(F~ft;~,ec~n_·_d.1.\~rihdiri~~t)(7 ) 

· . .,.1'' ·rr· , !,., -· 1d'1t-i ~,~,, - 1 c, • - · - t 
Act, 1976 it was part of a large number of c5hanges ij§ugfit about' during tt1~; :J _, 
Emergency. But after the end of the Emergency, wlien the riew Parliarrfent r 

· • v , . -~~ :·r~,(i t~ -:1\:·,:-L12~~✓ 
reviewed the whole position and in most cases restored the pre-emergency 

position,.article,51 A was one that emerged unscatbed because.it was.considered 
. , , , .,, . , • • , • , • • , • · ·,' : .... 1 , • • • , .. • t ·.- , ,. a'•' 

bY;-a)I p9rt,ie~ Ip be,a,n u.nexceptionable;charter pf pfiflcJp\es which_Riti~ens coyld 

us~fully. ab1!C?.f9 and practice. O 
• ,.. ~ -• ~- ' t I ... I ' ... '· I. '.' • • ·,' '!. -. : -. 

3.37.2 Constitutions ·of som'e countries of the °wori'd contain provIsIons for 
:-.:- ,','i! ::-:•!~,'t ;. t,. 1·; ,,1-,;--~· .0'' •:, ::._• .. .::~.1 •·1 ., .. ' ,-.,.,1.~ ·,· 'ti:·,-

. -Fundamental Duties. The inclusion of Fundamental Duties in our Constitution 
' ,••,-.,_::-._ • '•,1 •, I• o ,::•1••1,:,,,Jl~f;.:-•• \j •" 1 

also brings it in line with Article 29(1) of the Universal Declaration of Human 
:• ~-' ,I;, ~ .·' -::•:,?',~ • • '\;~., -.'•t"".;-:'l;•f"/,~._. :,l,-~ ,.,•. 

Rights which says: "Everyone has the dutie.s to the c~mrnunity in which alone 
• + - , • - • •• ' - • : • ~ ~ I ; I ~ tL ., ·,;, .:: L ; 

the free and full development of the personality is possible." Exercise of 
. 'r·· 1 1}1- • ~ ·r ~ (••· r ti', I./ - ' ' .. ".'!l l/1~\ 

fundamenfa·I rights entails duties·to tlie communiiy which ensures the free and 
• ' • • ••., • f ;:: • • ~ ', l I . "·•, • ,-; ' ' • • ( . 

full development of humari personality. 
. 1 , .. 

··3.37.3 In the lasl'quarter-century since the. Amendmknt,' several judgme·nts of 

High Courts and the Supreme• Gourf'have quoted the~il F~ridamental · Duties, 

·where ·applicable, to lend furthersupp'ort to their decisio'ns·. '' 

1._ l • -! 

3.37.4A consultation paper on the subje9t of "Effectuation of Fundamental 

Duties" prepared for the Commission by the Citizenship Development S1Jciety 

was circulated for eliciting public opinion. Resp.onses received were r a. :efully 
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examined by the •,Commission , alo_ng with the repor:t of .the Justice Verma 

Committee on Fundamental Duties. 

• • ; ·' , · \ ' · . ; • • ' ~ 1 , • •"' i , .. r '.I 

3.37.5 The Gover~me~t of lndfa appointed th·e committee "to ~pe~ation lise the 
' ' . . .. : · ~ ' 

suggestions to teach Fundamental Duties to the citizens of India" in the vear 

1998 under the chairmanship of Justice J.s: Verma. The Committee.submitte 

its report in October 1999. ' Th~ C6mriii~sio~ fe-~ls that it Is, therefore, not . ,, 
• - ~ :, • ,.- •• ' ~ . ,. - ! i ii 

necessary for it to cover the same ground again. II finds itself in full\agreenief)I 

with the, report of the Verma Committee. The salient recommendations of the 
• • · '. ·.: , , , • , .. - ~--L..;, ., ••• ., , ,,; !:'', '. r',. ;• , •. , 1~ 1 .• r!)I l,: ,' I ' '.,; 

Committee are at Annexure 117 to· the Consultation Paper• on "Effectuation of 
, •I" • ,, 1 . "• ·• •; :, ..,;.,,, .11·.:,} t\:: 1, ·' ~"!-~ : · ., I{. 111;:~__'I •;: •, .. ,., I,,' :,i 

Fundamental Duties of Citizens". · 

G~ef~lnes~ ~o;:u~ie~r; : 
.. , 

ii, . 
·3:38.1 Fundamental Duties of citizens serve·a useful purpose. Jp: particular; rio 

democ~atic polity. cari ever succeed where'the citizens are 'not willing to qe active 
. . ' . f 

participants in · the process of governance by assuming responsibilities' ana 
dischargjng citizenship. duties and· coming forwara to give--tt{~ir best to the 

_ ,._ :· ·: .: :·-;·· •· 'r.;• ., -,;,•·•:,.J,1 .. r,· L 

country. Some of the fundamental duties enshrined in .. article 51.A have been 
. • . • • · • ,1 ~ • : 1 1 •,; 11; 1 , : : • 1 , • • · :-. ·r ·- l ; __ 1 • 

incorporated in separate laws. For instance, the fir~! duty includes respect for the 
· , ·. r ; . · •. '• , r: • , •. • t •", . · • ', ; , . ' ( 1· . , . 

N~tional Flag ~nd I~~ -~_aU?na;I_ ~~f~em'.: bis{~,spe;I !~. ~~nish.~ble, by !a_V;'·,,.. Tcij 

value ,an~ pre~erve the rich_ ~er.it~~~ o~,W,e ziosaic thaJ;i~ lncli~ shoul1 hel?,,tp
1

, 

weld our people into one nation but much more than article 51A will be needed to'. 
.. • . . • ., '' •• .. ', i' •~• . .1·_1i". _;,, 1•;- --~ I - •',:' -~~ .:- ••i' 

treat all .human beings equally, to respect each religion :and to confine· it to the. 
I ' I • : ,' ( ' ! I • ' • ' • 

private sphere and not rnake ii a bone bf ccintention between different 
. ' ' 

communities .of this land. In sum, ~he GQ!llmis,sion belieyes that article 51 A hcis 

.travelled a great djstanc~,,:$ince ii ,was, introcluc~q :in_ the, For,ty-_second · 

Amendment and furthe.r consideratipn 1$.t)oulcl,be givenito ways:_~nd i:i:ieans to,· 
' ' . 

• ' ' I • I 

popularise the knowledge and content bf th~ Fundament:31 Duties and effectuate: 

them.-

•~ See Volurff, II (Book 1) of the Report. 

I l - ' . 

' ' .. . ,, ' I I • 
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3.38.2 The ni9~t ·important task,,before us is' lo; reconcilE!''-the _claims of the 

individual citiztri :and lho;e,bf.the'civic society. To.achieve this; ii Is importanllo 

orient- the (individual citizen, to be conscious of. his- social,' and· citizenship 
. . ' .- . 

responsibilities and so sh"ape the society that'we all' become . solicitous and ' 
. / . _/ . . . . 

,,,,- .consid.erate of the inalienable rights of our fellow citizens. Therefore, awareness 
<.,,....,/ - ' ' ' ·' : ' •. j • : • ' • • ... : ' • • 

~~of our citizenship ·duties is as important as awareness of our rights. Every right 

~/ · :implies a c6i}esponding duty'b~t·e~~ry d~ty does not imply a cor~esp~nding right. 
, '(, - - . : , _::-. _. ·r, j , • • , , • • • :. • -

Man does not live for himself alone. He lives for the good of others as well as of 
• • I' , , : , ;. • • i / , .• .' '• } ~ ' • 1 ,.i=:, • / ; _~' • [ 

himself. It is this knowledge of what is right and wrong that makes a man 
' . '.,.: , _;,:· :L• , :, I .~. , •. · •.r·,.. . , .' 1 

responsible to hiniself and' to the .society and this knowledge is inculcat~d by 
" ' ', i' l; !··. •• : ,,_,: ;{ ,- _:.: • ' .,-.;::.:.' -, __ J' '. ,H: . 

imbibing and clearly understanding one's citizenship duties. The fundamental 
; ' • ·, 1; , I _ •• ·; ·• ! > ['. ••-~ •;:~ ',. . '. , :. '. !',,' '. • • 

duties are the foundations of ·human dignity and national character. If every 
.I. 11', ;. 1

··; . j, ·: ··.··, "1."~' '• .. •• !,,,·. -, ',.:. - ...... --: ;1,',•r':: ,. :··,• I ' 

· citizen performs his duties irrespective of consideratiors of caste, creed, ·colour 
c·1•",j,,q. ,., .. -'. •_,·,;·.;;: 11-h· .. ·.; :·:·. ,.· ..... .._..-::·:]:··-,~;; 1:, _,,·,·'·,_, ·1 ·,; · ; ... 

and hmguage, most of.the malaise of the present day polity could be-contained, if 
Jr:,.-\·";"".,;~•;•i .,;ri•:;··. :< .. '..{.~-~.::.·~ ',,;, 1 ,'•.,, •, ,,, , 

not eradicated, and the society as a whole uplifted. Rich or poor, in power or out 
• O O ,I.,, J ~ ',.: > -~• '1 .'~ ;•' t. : ~ .~, -'• ,• :,•~,' ,• ~• L • j O • F 

of power, obedience to cI!1zenshrp dl!ty, ell all costs and ns_ks, rs the essence of 

civilized;life. ,1.,:.: •t:•,-.. , . ' ':· ,_ 

' "•,'\ I , • : "I • ; j ·, 1 / '• ' • • • • • • , • -~ ,, •, ...... • 

Spidt' of Harmony' and Dignity· of Women' 
- , 

3.39 .. :1: Some fuf1her,1thqught ,ne~ds tp. b_e:,givenJp _clauses (e).911d,(f) qf articl~ .. 
. ' - '' 

51.A.. Article 51A(e).,desires_.\he,pr9mqtipn .. of harmooy_a,n,d th~_spirit 9f common,: 

brqtherhood,among, all ti,e p,e.ople of India :transce_nding.,religjous,:ling .. uistic'.and: 

regional o.r, se_cti_o11al diversities and re11unclation of pr?c;ti_ce~. der,ogat9ry to: the '. . . . . . •,' ' 

dignity of.women. Jt is.'cquched [n .. bro;;id terms but it sbol)l6·beicl13a_r.:Joat 9ttacks 
• : • • •• • I •• , 

on minority,c_oriuriunities.:oMpinor[o/ opinions ?Je frown~d,l!PPl'1:,Respe9t fp'r both . 

are e~sential:l!f.f~l_.the wqrding, l~ncjs support,to a:broad hljh:Ji;u1,lsm .to .cover S\JCh .. 

differences as_ m,ay 'e~isi o__r(tietier still,' co:e~i~t. Two; lh9.~ght~ :can be glstilled. 

The firs!;is ,t!iat-_the .. ,objectiv~•,V>'.ill, not b~ ..reaclJed,\Jnle~s;,!h.e;r~Js ;i determined 
' . . ' ' 

effort to-restdct r,eligi9us practfc_es toJhf::home ()IJ !h~ jµsiifi~ci:pr~rnis~ thaJ one'_s 

religionris, a ,persqnal mE1tte,t,,~rd, is ,not co_nclyciveJo; fD.a~~ .. ~s§ertiyenegg., The·. 
-' . ', • j . • • •• 

other is the status of women: 
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3.392. · .. Lip.service :is being paid! tp, the doc,trine of gender equality. The fact 

emains!that. generally women are still regarded as inferior, bo.th afhome and:! 

workplace··although,,the. Commissjon,has noticed: an ·i111proyernent, hpweyer 

dissatisfied it may be,with the degree;ofthe impr9vement., · -.,.. \ ,. -, .. 
. ' . . . - ,. -- \ ... 

3.3it:( '1~\i·;e~~~ii; ~o ~ep;irat~;rfligi~~~: ~r~~i-~_ts~f~o,~. ~!~ii _i;;~i:~i~_i\,\?f ;s '~< 
the_ ~a_m~- t!;!g)(~-\!~- ~ .m.att~_r ~P.~ fo?!e~~' ~~t.f~f/~!i~i~~S, ,\e_ader~ ~,ndr_it ,Y"~ul_d; ~ 
seem to' us to be axiomatic that in matters of civil rights, laws· o( property and ./ 

•:1•r. 1 , -:.•',;!:"'0••,r•~·•:r:.},.."t~:-,-•,~-, j•,• • '. ;-"..Jj! '. .. ~.J•!_:1_••.•••. •,:,I ✓, 

inheritance and ml:!r~i_age and divorce,. although practices, may differ, legal rights /v 
( 1'·. . •• 1•·;,. ,- •• 1 := ., • •,:::- :j,. ,: . ',, 

tha_t ac~rue must be tlie same. For example, a marriage ·may be solemnised'.. 
,:- I •, I, I • ':.) ,'><-r,.-·,;1. ;. • __ l' .~)- •.. -.-:~:: ' ,· ;;1,nL. o;' ,, '· ,: .. ,~J:.i 

according to religious or social custom but the rights of a woman. in the case of 
. J ' ,i'.! , : ,. -~,.,.('i··. :.1::, ;_, .:-·, .···d• _, ,1.~·~- \, '. ·:,· ,; 1 :,.· 

divorce must be the same no matter what her religion is. As the S.upreme Court 
•.i~·•·r- __ · :,,; .··:- i· · ,··~ ·,i, ,:':"'rf .- ;h."1 11• •• ; ••

1 :,·.Lr:,}~.- •:r.: : :· :4, 
held in the Shahbanoo case, an abandoned wife is an abandoned wife and it· 

1(,. ·,,,::.:_: .. ,- ·,:· ·H:r 'rr-::-p:,;r~.·-, r:.~,.-} •· 1· -:·• ,: : ; ~ -·;,._ •• ·;:!.• ·: ·:;;_. 

,does not matter whether she professes one religion or another. She is entitled to '. 
:, .-·. ·,2 · 1· ••• :, ...,t 11:.-·.;,;~~,_:c:::v· .. :·. ,.! •.:s:l.'·:i.'··: ,1 ,,_:, .. ::. L k 

alimony. Prog·ress in these directions will be slow _but it is necessary _that. 
·, .:. ,~,.-,., ·· ... ,.:):.'·1--···· _., '";: .. _ '. :./. :··:-· 

pr9gress is seen to be made .. The key lies i!l education. 
1-:., :. ' f.!:' _':;i :-.,1·, · ., -. ,:'L--! ! ~,\,Ji:-. ;~i~,··• 1;, 'it:""• -::..-,i'' I._. 

. . 
3.39.4 Clause (e) of article 51A also seems to cover the r:ieed to regara· all . 

human beings equally, In this connection,"it is;necessa!'Y to consider the._question . . . . •··1•·.~~_,-.;,· \!..) . ..:·~- • \i'.\.cl v0--~:- ~ ,... t 1.:.·\•t~·:·\ .. 

of the' upliftment of th~ Scheduled Ca~tes and other disadvantaged sections of ' . .... . ' 

our society; Th~ scourge niust be eradic:atea. TheConstitutiong~ve us·ten years . 

to' do the job;·: the ;p·rovisibh'tfas, be~n' ext~nded~tb fiftyiS,ears ·and:we are' in our r' 

sixth;teri-year 'period/but we are'~; riear~r· the-goal: The cJiscrimiri~tion'is two- , 

told'.: 1t:is eto"r)ori1ic~c6riderttning wh·o1e sections of our' society numbe"rihg million~· 1 

to' menial ,jobs' as part·'ofHifie' evil ofitreatihg· them as sub:numan. ·we· have .. , 

provided for reservation 'of'jobs :tO: these peo·p1e;1 We' have even ,given ·them . 

separate constituencies to _represent, theni:::1r has· created a •vested_,.interest in·', 

backwardness. The:other•a'dv~r~e result-is ihat:it has ,had no•'effect on' their ' . , . ' 

stat~sin'si:Jciety, ·whict\coritii\ues to,liEia~termined by liirth'ahd not:human Worth.' 
. . . ' . ' 

ahd: human personality. 1lris··this social·stlgma':wtiich:still plagues:our:p~ople anil ) 

theistruggle -to":·restore 16• them<basit,fui~an:•!lignify :has' ~ade• no :sig~ificant:: 
.• , .· . •• • ' • . I . . . 

... •, - .• , ,. 'l ' .. ' ~ I ) I ., . "' I·· 
,_l. "' • •• •••• ! , •I • 
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•• <, 

progress. While the <;:ommisslon appreciates the context in-which_ affirmative. 

action. becar:rie necessary, ii feels that reservation of jobs and seats in the 
,· ,I.. ', 

legislaturrs will riolhelp t~is aspect.o~,the,rnatter. 

!- ' ' " , ' ' . ' '' ' ' - ' 
3.39.5 ;it is quite clear to the Commission that the disease of considering human ,,,.. . ' . 

~ejrigs ~s high or low·ba;ed on the a~cident c>t'6irth is a dis,ea~e rooted in the 

1
,,.-/ n:iind ·a_~d· it is in the mind that:the· def~n~es ~fa soci~ty b~sed <;>n. h

0

~man- dignity· 
/ . . . . 

/ and· equality must be constructed. Logically this leads-directly to th~·conclusion 
• i , - ' , •' l'' . . , l' ' ' 

that the key lies In education. The time to begin training our young people to 
t J • • ' ! J '' • • ' 

respect the National flag and sing the National anthem, to re.spec! women, to 
; • • •,, • ',- > •, ... '' ' 1, , 1 '. , :·.1 ' , ' : ' , 1 

hold all religions equal and deserving of as much respect as one's own, to accept 
'• • . • ' ' , I ' . ' ' ••I, • • • :, • ' • • • 

that all human oelngs are born equal and are entitled to equal treatment are 
, • ' ' f • ' I ' . • " l • . ' ' 

among principles best taught by ·exampl_es ),Vhe~ the child is too ,Young to_· 
• , •••· • I , ~ . (, 1.. '. l , 'I ' '. ' • 

-understand but not too young to obey. The. focus must, therefore,. shi~ to. 
· ' ·; I.' ' ~. ! • , ·' •. ' . · .'V : j • _ ! ;, ' ·•, .: ,· ~ 

edycation which has suffered from serious neglect .. Schools restrict admissions 
- ' ' 

on uni:icceptable,criteria, teache,rs th_emselves are untrained and_ often politiciseq, · 
. ' . . ' 

as is the curriculum. Despite the~e -hardships, many of our young people ha\le 
. ~ .. . . 

don_ey,1ell., -- . " 1 • - -, , .. . ., ', . . . . 
' . '' : ... :.~ ,, ', . 
Composite culture · 

'. ! . ' 

ir' , , ' l , 

3.40.1 Claµ_se, (f)-.qf -~r:tl~le: Ei1_A ~e_quires. us _to.,yalu~ _r:ir,d. preserve the ,rich 

heri~~ge_ qfioLJr, .pqmp_o!,ite· culJwei.Jt fc;illows th\'!! "'le .iJiay :not brea_k-each other's 
t. .. 

• places_of_.w_ors_hlp, s_e.t fire to religious.texts, or beat-_i.Jp-one an0Jh13r's priests or 

obstructthose w.ho.~xe~clse.their_ Furida_l)lental Right ~~der i=!r:licl? 29 to p~o(ess, 

practi~e-a_n~ Pr.OP?gate religion, ~qmP.osite ,c!Jlture rn,eanifculture _drawn from 
' ' ' ' " ' 

ma,nY,,strands, l;'f!3re_,,again education in_ its, brpadest_and best se/ilie ,can provide 
' 

· the, q:,rregtjy~ t9)h\l, aberration!> that have occ_urred. ·., •; ·i- :-,. ,, : . . .. ' i , 
' - ' ' i' 1' 

• ·", ~, ': ~- ,,~,~ • 1 ' ;,,·. ·.'·, ~·-~.•~•J'.'"·,• ·. l' .. '; ·•:~:; -~l-H l,1 .. :,· _;, ',, ~', ;, 

3.40.2 Education is not confined only to the time spent in schools and colleges. 
•,-• ; •r~·•,-~:,,,, ~ : ,.,.•,·•' •\1• • ~•• . •l' •!t ;•1,~,, t:• j ••~ ,1•. 

Education begins 'at birth in the sub.conscious' and: continue~iiill de·ath. Anyone 
,: ·,:, ,;·,,r,., ......... ., .•· 1··, :;· ft,l ....... 1. , :~:r! i .. ::L 1 .•• · · , •· 

who saY.s thafhe has nothing more to.learn is alreadylbrain·-dead. lt'follows that 

the influences that play on. a chilq at home are'. of great: impor:ta·nce. Parents . 
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should un·derstanct·that education begins at home,:tlie-examples,they set, .the'· . 
. . . . ··- . . . . 

;nvironment of. enlightenment'and tolerance thal'is -necessary to·produce gqod .·,: 

dtizens cannot be sub-contracted to fdrnial sclioriling·importanrthougti\this·is: ". 

Schemes should, therefore, be framed that include·parents ii'] social activities that 

have as th~ir objective tti~ .. country's age-old. tradftio~~: 
0

its· w~lc~~E\ to\h~ 
.- • •,, ; I •, • ,• ,' • ' : ;·---...,;.· 

persecuted of every faith, its virtues of tolerance of and respect for all· religions '"--... 
•.; . • • •· • · ' · • t ,·. ·, • , , · . : ,· I ......._ 

aiid a-certain pride in belo_nging to this land. and in ~eing considered as Indian .. · \." 
.• ;,: ... • ··~· ·,·.:-·:·. J,j_J ,. '!:,;,': . .. ·r , 

The highest office in our' democracy is' the 9ffice of citizen; this is not ·only a 
. . . . . . ,·. ' .. ' •• \, •• . ... ~. .:J . '·Jt 
platitude, It must translate into reality. The distinction is not illusory. This country, , 

, , '"'I • • • .- : I 1 • ' ,J: I ,, ,' • ' • .' ; ,:~ 

has given far too much indulgence lo an attitude of mind that acts ·on t.he'11 

• 

. . . ' . . .. ,... ·,, .. .;· ·, . ," .-' ,._; ,,(!' 

question. - what is there in it for me? Ed1,1cation and the proces~.of inculc~ting)·. 

unselfishness and a sense of obligation to one's fellowmen· should inspire the 
,· , . . . ., 

. question - .:Vhere does my duty lie? The transformation has the pote'iitiai to make ' 
' 1 ! ! ' • I• , • ' •• • { ,:, ; ' ' . •_' • , ; f It. )":, ~' • ~ • '•,• ! I I'! ,::• •' '• • j :·, '• 

our nation strong, invincible·and ~ble to command.the respect of the world. 
.• • ', I• • • ' .. . • ' 

3.40.3 (i) Th~ _Commission recommends ~ha* the first and foremost step '· ·-
' ' ' 

req·uired ·by the Union and State Gove.i"nments is to sensitise the people '· ·.· 
. . . . ' . . 

and to create a general awareness of the provisions of. fundamenta! ·d~ties. · . · 

amongst the citize~s on the lines recommended by. the _Justice, Verr'n~ · . 
. . . :- •. ,, l, ' ·_ . : , ., •. 

Committee 18 on the subject. Consideration should be given to ~he v,,ay!> and •· · 

means by which Fundamenta!':' buti~s:· ~oulii be poj>ul~rize·d'- :an~ '111ade .' · -. · 

effective; ·(ii).riglit to· freei:loni., of .religiorf~_na other fr!'!~domshliii~fbe'•3i: · ... 

'jealously guari:led and rights of 1minorities1and·fellow 'citizens;respected;. 
• • > • • • • • • 

(iii) reform offhe whole processiofeducati~n is ah iinrriediate·but imrne_nse :,· 

need; as is the need td',free it'frorh gQ°verhmental or politicalldclntrcil;· it is','.! 

, only ·,through eaucatiori· th~t--will 'power ·1~· adhere_ to '<Sur Fun(!a/nenta} '' 

Duties as citizens can be: .inculcated; and (iv) 0auty' to v~te· af~IEictions,L'.I: · . 
. '• ,' ': '• . . . ·_ ' ' ... •: . . ·: ' ' ~- ·+_, ' ' 

actively participate i_n the i:le_m(!cratic process of gove.rmmce:11nd to pay.',. 
; ·,·.·-, ,_ !.;,_.:•~-·. 'i":,l._,t" ', ,._ - ·.·::. _, ~-, _ 1 -,~~•-- :'.· s •\Jl,J~•!,--:.'· ... '.o,' t 

taxes should be included in article 51A. The Commission fully erido·rses the 
.' -· .. ~. -~ .' ;;l_ ··~·:·:.I,\ .-.; ;t;<L .. - •. ,_ ,, ·, ; _(::• · .'J: ;_(1i:1;(_;·_-_ ,· .:~.I .... 

other recommendations· of. the Justice Verma ! Committee · on· 
,-. •' :·,, •~ • .,..•)., JJ•_·.~•_;')_~,;;._·,• 1._~•,;~1'.!i_':,i• )~,;T;".:r·:• •.! l, ,,'· 

18 see Anriexu~e 1-to,the·Consultation Pap~r on 'Eft8d'uati~r1-~f Fundament~I Dllii_es·of_'~\lleni· ;r,:~Oi~OJe• II·.·: J: ,. · 
(Book 1) of the Report, ; :: , : , · 

., 
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operationalisation of Fundamental Duties of Citizens and strongly suggests 

their early implementation. 
J 

3.40.4 The Commission also recommends that the .following should be 
' • •f 

incorporated as fundamental duties in article 51A of the Constitution -_, 
1' • ' • • 

(i) 

(ii) 

To foster a spirit of family values and responsible. 
parenthood in the matter of education, physical and moral 
well-being of children. 

Duty of industrial organizations to .provide educatfo.n to 
children of their,employees : · · · . . • 

i· 

" 

' ' ' . 
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,.,... 
,. .. - - . 

,-,'_ · .. . . . . . . . .A, l;:l~<;t<?ral P~o.c,e~ses ~, ... ., : .. ,, . ., .. , . ;, 
_f.:.,1,•.1,,;,'••r, ,, ,.::;.);·fl',:l>;>:.: .. 1,_r ~ 11 1.~ , ......... ..._,,. _ •• 1·., ... _-l. .,, • 

·' 
.. ~ ': .. ::,1···; i'.! -~--:,v,.,< L,:,,...-Y::--;.,·~ )-,]:••· , ::::., :'' l -:.f·~.°Si ~'.-> ;•t•j .f?· . . ,_i .l. •. "'~:3 i. 
Objectives of the Founding Fathers . • . . . . . . ~:.,r .l l~i/ .. .:. :":' !tJ•' ~--- '":';;:;' ~;,·., \_::·-_, r: . 

• 

4.1 The founding fathers of our Republic ·conc!;liv~d_. 9f .repr!3~e°r:1\a~iye 
. . ; •,•' ' ... 'I•.•·-·'-'~•- ,-·-.1 .... , 

parliamentary democracy as the polity most suited to India's ethos, background . . - . . . 

·. and; needs .. · Jriey. envisaged equal, participation; of ·an· the·; adlil~! citizens iri the:' 

,,democr~tic process, without ;any ·discrimiralion~··: :Selection of ,representatives .'~f 

.,.,ttie pe?ple. through -'universal adtllt fr~nchise' and:free·anc;l·fair_election~·wa~ •for, 

them an_,act-of faith:,UniversaLadult,franchise :wa·s:a;bold and:ambi~jous'poli~ical 

e~perirnent- and: a·,syinbol. gf, the,abi_ding:faith,th~t• the ·founders1 reposed: ii'). the· · 
. ' . ! 

great r:n.asses•ofJhe country·and·in,theif.innate:wisdom. ~; ,··i;,; . .,1.-: . · •:.ii~ 1,,1 .- . . . -- . ' . 
··,,:_:! ~•· ::•oi•,:: _ I ', p_;~,r•,__: /.:/:f/:"_:, .• I~ 

Provisions of the Constitution 

4.2 · T~ achieve these objectives, article 32(}_ ot !~e .F~r~tiWli1:>ri e~fr~~~n.i~rs 

for all the adult citizens_ (not less than 18 years of age) an~ emp9wers them to 
• '·. , . , • ' I' • 

. .vote .at,the,.elections·.tcf the Lok ·sabha.and :the·:state-:Assembl_ies,;Article:324 
11 . , 

vests· t~~ superintendence, direction and controt"of the! preparation ,of •electoral 

. · rolls a~c(c_onduc::t,of; ~,lections,in'.al');indeper:ident:El~~ti6h.C9rnrhlssio~ .. ;'Under 
• . -· • • .. ' I ' ' . I ' 

articles·, 2431<r.and;)243ZA1. elections ,-.to, local, .boclies: :,f·, Panct\a~ats and 
' . . ' - ' ' ,, ' , 

Municip_a)!ties - are the respi;msibility of State .Electiqn Cci'mmissiomi: ·. :l 
• • • • ' •' ' I 

~ ,~-.;-:',·:. : ":> -,, • H ~.:, ,~: -~ ~f1···•0 :.;;,·,, . .af:!r-:1:~'- ~llr '.-:,11· .. ;·
1 

.--11, -,~;, r iL~--
Magnitude of the Task • . 
' ~•·p.:,·.'.•_:_,;, - _ ,- ~• ,.:, •.• .. ·• •.•' .•- ••~,·•· •. -:", ·c··• '· ,. , 1, ~ I .,,ff..,~·-·,•:• ,,1•·•~,J - - . . ' ' . '. ' _, ',. '\ ,- -~' '[ - - , ...... 

·· 4.3 .A;'§Eineral·electio~ to L'.ok;Saotia is a"gig.intic 1e~ercisi .. ·11 has·b'een said 
. - . ,, ! 

.. tliafhplding~eneral e!leclion's in''1naia isetjUal to"iioldii)g tt,errftor!Eufope, United· 
• 

1 .~:r:-,eo; ·:-.:,;q.;h:·!.H ·.,.,Jic•~.'•~ ·.:~- ·1 

. 
1 

. Se~·also the Consultation Papers on "Review of the Worl<ing of Political Parties specially In relalion·to 
Elections and Refonn Options" and "Review of Election Law, Process~• aml Reform Options" released 
by the Commission in-Volume II (Book 1 ), 
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States, Canada and Australia all put together. · Statistically, the number of voters 
. '· 

in India is in excess of 600 millio_n,(60 cr9rEi~). The number of polling booths all 
- 1, •·, - , '.·) ,-\r/4,_,_ , , 

over the country ,adds up to about 900,000 (9 lakhs). To manage these polling 
',..,, ... ,;. - _· ' ... ., -, • -~. --· - • .t . ,- ·_ • •• . • • • • ' 

_ booths:about.five million election personnel:and an additioAal two million security 

personnel have to be mobilized. Taking State and local elections into account, 
, ....... ,_,.. • .. ~-- . \ 

the figures become more staggeiir\g. Today, India is unique in having upwards 
• ~ • I 

of about 3.2 million (32 lakhs) directly elected represen~tives of the people 
.:;'_t .. ·~ ~--~-:,.:1,.:,:•·'.',:· ·••'' 

spread over various tiers of governance. · · · · , · . 

: .. •··:rt~,\:.'.,fJ_· :··:_"),_,• "i.rr 1 
:· ,··J·:, Jit.·, ... 1ui,{,1"<'.~-~,:--•··:);-- ;, ~···,:;·,-,\11·.•;i 

.· 4.4,· e:1Duri11gJthe-last:half-a-century;~ther~: ha:,,e been thirteen•general election's c·". 
• ' • • '-• .,1 

••.to Lcik,Sabha·and,a mlich,lafger-number;to,various State L~gislative A~semblies. -
' - . . ' . 

· . We· can ·take1legitimate·, pride'. in•that .these hav~ be.en succel!sful -and generally 
' . 

: acknowledged to,be free,a~dsfair;:,But; ttie•experiencei-haJ alsci brought to:f6·re 

: mariy,distortions~•,some ,<very,iseridus,'• generating ,a, -deep:_concerrr in many 

quarters. There _are. constant references ,to the'unhealthy r.ole; ofmcmey po~er, 

muscle power and mafia power and to criminalisation, corruption, commurialism 
:·,,· ~\t" 0\1:, '.', ~' /I~-.. ~ ·. . ,_ ~•,\. ,\ Y- • • 'j 

and casteism. 

:,Jderitifying th-;; ji~~'i,j~friAr~ai:--,f; :·< •"'.", .:--; ,,,~ '-5~ .. •:'I' ,Jc·'.•,'· '- 0 ''• , ! :; i 
• .- •I ..... -•,•.~ /" '., •• _.,,_:::::, ·, .. ,.. -··· •• .' ) ~ •• , •• ,. ::;i .. __ ~: J,·,. ' \ ,. ·.,·l ~•- •.•· · ,_,,,'Jli .. ,,,b \ ..,,_., , , , •, •" i., •.• ,1 .~.t•:,;..; i _.11 _ , , • !,_ ••. I 

• _.., • I 

. ' ' 
c-'4:5:,•·.·• More •specifically, -the·cotnmission has found·that:the'.niain-problem areas 

• • i 

h'.may-.be identified to b13.as follows: .0 ,_ -:e, -··· ·,· : · .,- --:- • .. fin : · .. ,;- -c 

•c.>:.:a. lncreasing•co·st,of:electiomf-leadingito\1riettifcal/ illegal- and: eileii mafia . 
. J •• 

'.:,r:~ •.·· provided electoral ;funding; c?rruption1- criminalisatib'n-arid- black-money 

generation·irfvifri6Lis•f6rms. , : 1,, "'2 " :; •,::,. · 

-<it With· the constituents/electors being the same tor: all directly elec;ted 
. ·:~: ~ ,•.••':" n .. -}"·,,~; t.~r-;.'·t 

representatives from th.e lowest Panchayat level to tt;ie Lok Sabha level,. . . ·- . 

. ,<;,• , "' :t~E!-~~ ;!l~e (2Ql'!1Pfl.lir:igirq~E!.~xpe!;tati.o,r:i_s.a11d:c9_n,flict of: percep~ions e.g.~tt:ie· 
' ,: c:; , ,:_, '.~,?~~t~tue,r:ii!lc~l<P~c;hfalVe!l, l]'l~IT)b~rs,pf, the .. L!nio_n.1P;~_r.ii~rne,nJ;-,to 1;1t~~n~. to: 

their purely local problems. · ·1 · 

'. ,,., .,_-~ ; ,.: .. •:1·. 1' ' , 

: .. :re~-- • :~r,,:· .... o ,.. ... , .. ·-:_. :..•• v.-.. --_ 



,'/ 
/ 

"If>' With the electbrateHiaving no role irr !lie' selection of candidates and wiih . ~ ' . '• 

_, m~jority. of candidates ~eing elected by-miri6rity• of votes~under,the first-
. . J· . 

·- 1 •:,-, ,, ,pasHhe-post system(: the• representative character;of the: representatives 

_,,':, ll -·:i it;elf becomes doubtful arid their representational legitimacy isiseriously 
✓ • • ~ • • •• 

/ eroded. In many cases, more votes are•·,cast; ~-gainst: the;:winning 
,, . ' . . . , 

/~ . 

/ ., candidates than for them, One of the ~ignificant proba~le causes may be 
. , . :· '!,",\•,,. ;< .. ~-:-r .. --::i'L~ 

/ the mismatch between the majoritarian ,or first-past-the-post system ·an~ . 

/ ., ... ,, , the multiplicity of parties and large number at.independents. . .. 
,, •,..,,.,-. • I • •: , ' •• ·•,•~ -• ',,,. 'J.,, t,' 'I. ! •• i:.,I ,1.-:i~,'.::.,•.J:.' • 

'' 

· . ~ 1h.e:ques/ioo, qf def!3c!iol)s a_l']d-the,Jen.th S~h!!,d_Y,l.e;y ·H .,,, .• _,;.. .. 

.. -~Jna~_curate,and flawE!d. electo~aLrolls,ancj yoter identity, 1.e?ding, tp,rigging . . ' ,, 

a_na denial of vqting rights to_a-large number of ci\!z~nll, :, · '. ;_ ,,.
1
;-,.., ,;, •• -; 

. ' . . 

.-<it Booth capturing and fraudulentvqtir:ig by rigging and impersonation. 
:(:G·:· -:'ii"1 ;~<-.-;.~ !1._"'1·11 .. -~,=-; r·!P 0•.',ii:;n·,~ ·(1 ,•.•~:N:,~c.,-: ... ;l~·r ,·(:, \ · 

-<it Use of raw muscle power in the form of intimid_ation of voters either to vote 
. . 

:.:,: ,. ~g?im;t_ th~ir,wjll 9r. not:.!(? ;y,?t~ ~t aU;iJhu_l? ta.k!og ,ay.,i;iy.;the _right;pf free 

voting from large sections of society and distorting the!. re.suit thereby . 

. :,_ ;~ l~vbl\t~~ehfofb~idi~is'a·~ci',~c~i'adflii~'fsti~tiohrih s~b-◊irtih'gThe el~ctoral 

• -~ E~gine.erE!d_,rriis\fo!k~~. iri_coyritin~"Q~ vc;it.es.-.. : · . ;.·~-~- :t " c; ::s. 

-<it Criminalisation of the electoral process -:- _iilcre_a§.[ng
0
,:number of 

contestants with serious criminal antecedents. 

-<it Divi;ive and disruptiV\j tendencies in9ludi/ig'ihf·:mi~~·~k· bt:'f¥1igioii"iind 

, ,;i._ ... caste .in ~hf/! pJOCJ:!~$. qf,p,oliti9?! n:,9_b!l,i~atip,o, pf grol!P. ide11t[ti_e~ on no,n-
_ ..• _ ... - , .,, ,,,i t•, J.·.-1/.; ... ,b - l < .:- .1.- · ., .. 11 .. ,,.;•::.~ ,-.,.:J nJ,.. -:: -' ;, _,_ 11 ;i. 1 •. ,,, •v·.,, . ., ,._ :1..-, . , , , 1, 

,,. ,: ,!9~ol9g/calJine.~ ... , ·i .,. , ., ., .,, ,. , .. :, .. : , ...... ,
1
.:.,i•- ... ,,., .. ~-,. ·. 

,_,..,._,,;. '·, ;,•~: ... ••/ ~-" \. I:,_ .:-,:- .. ~·.,o,·-. ".},,.':.,,., ....... : .: •·i . ..:,1 i ... l]r,, ·:;., .. J,,l- !J!'~ 

, n.' .~f.)~1,.Jr,eff~cti,v~, .~n,9_ ;~.'.9..Y. Jµqipii),Pr9,c~~~--'gf ~.ea,li,ri.~ ~!\~; e,l,Jctip~ .. p.~~it~q~,s, • 

.. :~,.,, renclering th~~vvh9,le p_r.o.c;ess.g9J!e ofte!1 rne.anirigless .. ~. : ~-· ~: A: ,- • 
.._,I__ ,- ,1\,,.,,. . .., •,•...! L •• •-~. ~ 1, ,J ---•· 1-..{~. ·'-i . .,..,,. ,~ h~•-4,_~•J• ,.-, .i ·" . _tpt ''•; u'.J;?.'..;1:i..J 

: . :.:,~'l§'> fl;!~~ ;arid i:!~'1~~.~riO,l!S;,f?_c;ln_d.id_a~E!l-~cY"~RiiH~~t~r~'\l)}?f,8r~ctic~!, ,d,i~ipµl!(~s. 
... . . . .., .... - ---

. , .-..... ~.c;1nd a~e ;also.1,1sed Jnqireclly.to,su~vert t~e elE!~!oral.process., ... ,., ., ,. .,. 4 . .-,.,~-... -.· .. ·-~·~·•4••·•!.••·-···-• .. _ , .... jk;.,:.,i;"·' '•{1-..:1;-,,1, •.• ,, ,_ •• , •.•• ,- .. •-.1., ......... ~ '-·•.1~1_.~.:..::,1.:il'·~ 

'-"i ,;;~Jn_c;qr,gr:.4itie~;,J·.iR ,e;d~lim,[tation,,,. of; .... c;qpstit.4eQci,e~, :-. ~~,s!-Jl\i,i:ig_, irJ,,:J~dor 
' - ' . ., . 

~,;-,-. ·.t~i':.r~P..r~.~.er}t~.~pn,. .. :;- ~ii. : .:.;i1· .•.:.:; ·~· ·~,·-·~n: r~r) 1!{J~; 7f/i-'0;.-,1i::: l"lt!~:~:-1;\.'.'J 
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; ~ Prob.!e11JS:9f _i[lstaqjlity,.-hl.ing l_egis\atiye, house~ .and their.,relation _to the 

,,_.._ • •,;,el.ectorallaws a_nd processes ... ,;.,•; ._ ·., · ,. 0 ,, 9 '='':,. ,, ,. . . . 
:·:•,,- ..a. Last·butsnot,-thedeast, loss ,ot.syste;(Jlic,legitima(?Y due, to ·decay in the 

, .· ·:r ·,standards:9t.politicabmorality an<;l,idecline._inpthe spirit of service and 
. . \ 

., .. ,sacrificeinpubiiclife; ;.·· ,,,-.. . , \•..__ ., 
,_ ,, 

' 

4_.6 
. i • , r •I - r •' • '.-,, ,-. ·• 1 •' • • f • _ • ' , ' - • • ·, 

The question .of bringing a5out comprehensive change_s in the ·election 

laws and ~lectoral processes-:lias· been receiving thifatte~tidh ·at various:ievels/ . 

···right fronfthe ·time· oflhe fifst·generafelectidri: -The most recent-official exercises • 
. . d o· . ' . . . . . ,,.-;-:; ·._', 

in this regar have een:· ,: . . :·., · ·,., -1,,_.~ ·, , _,. ,2"· : .. • ;-) • .. •:_. ~ .'-.., l 

·-,1_'', ~-:·-": ·~r~r:.7!·.;:~~ t•~;:-: ~,-·,:(.:. ~1 1 •;,_·.:::r-,•. ~>- ~· p-g;:i.·T::,, .tK'i};, .. .._, ;·~,::,?,,:: 
(1) . The Goswami Committee on Electoral Reforms (1990) 

•,,.. 1 • .;.- 1 •·8:-:s::.: ... 1·_,,,:·i·•,,:;;~-,-, ... i'.11.,.,r. - .-:-·,- -'"'~- i···· ,. •t.,-, 

: • ,; (2)1 
'· Tli~'lndrajit Gupta Gomrriittee dh 'State Funding of Elections (1998) . ' . . 

·\'./1_"':'_,· 1 ! J' 'j ) -i: .,,, ,'._ . ~- ,, .. ,;.-·: ·-: ~- '~"'I~' "t:.-~;--; i .... _- '. ·_, . 

. (3) Jhe Law Commissioo's report on Reform of the Electoral Laws (1999). !.-;';. _·, . ..,· .. ·.1 .! 1:··,, .... :-: r·.-1•~)_;,;;1 i'','. ~::.:-,·t>-;·_ · ... :•·.r'::,r,,•,-,:'• ,·,,·,.,·· 

(4 j The Election Commission's c;omments on the recomm~nda~ions of the 

above three and its'.bwn'. i:1roposals·based.·oii exp~rien'ca•of ground 
c. 'l. · 1 _ '. . ' ; 

. 1,C . .,,.t · 

:·,S'!9f!W~~~d.Refot,:r,,,OpfiP?~- .. ,:::·. 2·,:. : ·ic: '· ,.·,:-' ,;~ ".,,. ,, :c, .• ·, (, 

. , 4:i .1.8 Att~r a ~~view_'~f Jariatl~- reiidrti; r~~~arcti 'pap'efs ;t>°y!acti~ilt organizations 
• ' • ' . lJ t:J. / t , ' •1i .,. -• •· • • 

and concerned citizens, newspaper analyses, and othef"literature available on 

.'·'thi:'~rii:,j~ct. of" ~l~'ctiti~"s', ~•!i 12o'ifiptehe~siv~),,,oorisult~tioril° papkr 'alo~gwith: a . 
. :,.,., · • ;~ ·_·1,:.i,.~·1::.p11:.-, ,:,, ,.,-,. •. '•1c·•·r.-,· .-1-•· •· •·H·; · ; 

Questionnaire and· a Bitiliography was prepared-and· issue9 by the· Coml)'lission 

'''fcir''gg·~~ratfng debat~ 'an<lelfching''putiiic'.f~spon'se:1 OiiE'i"5f tlie'' radii:111'refo~; ., 
•• •, '"• ·•• ,..;,,,j• •d•;-,•,,~ ...... ,1'-',d••~. •i,!'.'';,'•i,,.,f"wo'•'.•':.• _ ;; 

suggestions· was that of·the Gandhian model·'of"dec;entrah?at1on whereunder: 
' . ' . ' 

·v'illage' is:; ai'·thii· centre'"and: •power-' flows· upwards cfro~, tfi~ grassroots: t91 : 
- • I . ' 

concentric circles of multi~tier governance. The model envis'a'ges•airet:t·el~ctions, . 
• • • • • I • • ' . 

at the Panchayat and Nagarpalika- levels and indirect elec;tions to the District, 
' ! ' j 

l 
, l 

. ' 

• ,. 



. . 

State 

/ . 
/·· 

. d u-<· 1 I I. b an - n1on · eve s · y all ·.the lower -tiers.·· The Commission· carefully 
·-- ' . , ' 

co"nsidered.\he strong p"resentaticins and representations made in support of the . , ' .· 
model-but/as th·e:consuftaiion 1paper'itself had aniicipated ana pointed out, in ihe 

prese~tsltuation, the mod~i is•noHeasible. .. 
~T/ '' ' ' 

, ./ ,•· . , :,/ I ~ )~ : ~• . . ' . i • •,~ .; ~. • {,' (, r • -., , ; , I ! ,,' 

, ;.~:,.:✓,4~7.2 .. p.Qm,e of ,t~e. pt'7~r -~~~19-~_stions fqr reforr:i:i ,n,oi_ found -accept~ble by .the" 

~; Co_mmission. on gr,o_unds.of being-either impracticable or 'unnecessary related. to 
, <; • ~ t, • I• , · ' • , • I , , • , \ • • 

'i (i) negative voting, (ii) multi-[rierTJber,,constituericie$, (iii) recall,, (iv), proportional 
\•)• , - , ' , r • • • •.I ' • ' , ., • • '• ' , ' 

\~.,._ · representation,.(v) list system, (vi).President's rule in th~ St~tes during ei,1i:tions, · 
• • ' ; , j ,. .., ·, , , > .•'•I · • 1,,.,, · ' • , · 1 ' , • , I , ''., 1 • ; 1 • , , 

' • • • •- • • I 

· _· (vi[);_putting ,1:l limi\Rf W/?, !er~~ f!;)f any p_olitical po_~,iti~l:J, ('{!ii) p,resc:';jbin1, •iieracy 

·. qualifications .for legislators, (ix-). direct .election .of :the Chief Ministers :n the 
•. ,_ •• ,.,, ,, ";:. 'I j, j •• I • ., •• ,. , .., • ;•·. ' , •.· .r , r-t I , ' ,· .J• 

States, etc. • · "''! ·n.i ;: ~ · -.,, "r ! -:,•_ • _ 1i .•i:-: 

,1;!-3 :i\\)~1,'._Co_m'!'tl?Sio9 \'rl:!\f,he,d_ J~e
0
.;pon,cl1,1s!on 1Jh_\1:tri·~hH~. s9me. fa,r 

: ,reaching, reforms,.in. _th_e, e!ectoral proce~ses w,ere;. nec·~ssary, iio. major 
-_., . ..... ., ~ _;,• ...... ··.~· ' ,,_,, -· .• ''. t· ·; ·,·,·· - . 

. constitutional amendment was called for .. Ihe necessary· correctives could 
,.,, 1\1:,.. ,_,_.\l.) J .. ,•.,J ")J ,•:,:,,; 1'l•' •• /._.-•• ., .• ;:.~ ••, . 'ltl '.,i.• •, -~ ,•:· . r !• J •. ;,· 

be achieved.by ordinary legislation modifying.the.existing laws or, in many 
• ., • • .... J1.,,.'A •. ,'. ,,!:· . ,,,; in 1•.· ::., , " ... •-. ·, ,';'-1,.::'._ ,. \.: : ., :..I. 

· ,_gase.~;, ,,m~r;elY, ~ ~y :i_l!bo_~d,(Q~~~- , 1~9)1ilatio11. ~nd, ~xe~uf}V'f,; a~,i9,':)·. ; T~e 
I _. . \ . I ' 

.. .Commission ,i~- happy, to. note that some, of the suggestions mentioned in .the 
.•,i· •·••·•••·~ .~•.••'"•~~ i\,•')•,•~n·t1•• ,; ••",;'I•,-;•• ·. 'f"i' ,:•••·--,•f ••, ,'' • 

. c,oq·~_ult~ii~r:, p,;~pers -~el eased py;it c;1le, a)r~a~y.~ncj~~ii;t:iP.l~m~r.;~tion .. : .. 
• ,,, :1 I '' 

• •' ,•,,, ~::,_, :-t:-. i.:. A!fl, i:J ;,._~:.-,~:/' • i!: •!::,',,._,,•? .•,, 
Electoral Rolls and Voter ID • .,, · 

l ~ I , • ' • • . ' • ·I ' ' 

i '•: t•r -1 •,:·-·:1:- .<1 i • (: ... ,_. r•,r 1: • ~- Ii':} , -· . 
. - • I' r. 

· 4.8:1 · The e1e·ctoral ·proce~s begi_ns with ,the preparation iof electoral roH3. ·lf-.the 
' . ' ' . 

·\011s·-areJ iricbrilple!Ef or defective,:the, whole, electoral ·pmcciss:is. vitiated. Any 
.. , • 1·. I :• 

-·sJifous,attempii at"efe~toral r~form;itherefore\ must firsti:tackl~ t7e question of 
- . . _, . : • ',I I -

2faulty 1electoraLrblls:'At present,the·Election 8omn:iission (EG)iis•1r:espon$itile for · 

·-,~reparing the,electorai· r~lis·tor assembly,~nd parliameritary ~ohsti'tuencies, . The 
' ,• , ' I I ~, I 

State Election, Commissions arei .res·ponsible; for -.electo'ral Jrolls· for ·local · body 
, • ,, l ': 1 

elections. ln-sc;,riie States, the EC arid State· Election Com111is~iqn·s (SECs) have 
. . ' ., I 

agreed to· coordinate the preparation of electoral"rolls. ! · · 
' 
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4.8.2 -Given the technology today, an automated and, well designed onli,ne 

system broken_ down to district level can be. created wit~out much, hassle, :r~e 
. ! i I 

database would be centrally computerized-_by the Ee:;, and each voter/ ad.ult 

c·itizen would have a unique bar-coded ID number .. , This ID number wobid .be tor 
. • ! •...._, 

life-and in the long run the best bet against any impersonation. In course oftime, 
' . ' 

'possession of such an ID :card s~ould be made inandatbry'for all el~ctions'. ff···,, 
' ·, 

might even be possible ·10 have· tiand)eld devices which 0ould eliminate any ' 

invalid card automatically. This'i..:.ould improve public acce_ss to this, now hard°:to 
I 

get, information and serve the objective· of contributing to cleaning ·Lip the 

electoral process and' curbing' impersonation and riggi~g:: Also, ii wouid add :to 
' ' 

creating widespread _trust In 'the_ f~irn~_s. of our electpra.l process thereby 

providing it a high degree of institutional legitimacy. . 

4.8.3 The Com~ission recomlilends a foolproof method of preparing the 
. .. ., ... : . ' ' , . '-• .. , ; ·-· -
electoral roll right at the Panchayat level constlt'uericy of a voter and 

supplementing it by a foolproof vote~ ID card ·which: m~y' in fact also serve . ' 

·-as a multi-purpose citizenship' card for'a°i"I adults, A-slrigle exert:lse'~hould 

b'e enough for pr'eparing commii'ri:eiectoral rolls and •1o·cards. The ta's'k 

could be ·entrusted· to a quafified · professional· 'agen.cy _under the 
, . I • , . _; ,' . ! ,. ' . .• 

supervision of the EC and in coordination with the SECs: The rolls should . -. l , . , . 
be updated constantly and p~riodically posted on the web site of t,he 

. • 'I' 1•'' ,,, ' • . ' I 

Election Commission and CD 'RoMs should be a~;!ilabi"e to all p~litiq;!i' 
. . ' 

parties· or anyone interested. Prior ·to elections, ,t"Eise .. rolls should ;be 

printed and public!~ displayed at the post offices in eafh1qonstituericy,:as 

well. as at the panchayats or releyant ·constituency HQt:· ,Tflese should [be 

allowed to be inspected on-payment of.a nominal fee- by anyone .. Facilities 
I '. . l-

should also be provided to the members of the public-at,the post office.s for 

submitting their applications for modification of tlie·ele~toral rolls.: , ·. [~ ', 
I ,· . ' ': ,I (' 

'.' .J - ~-
' • 

• 
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Electronic Voting Machines (EVMs) 
\........, 

4.9 EVMs have- been used successfully in limited areas in sensitive 
/ 

·constitu_encies ,md in bye-elections. Any doubts about this te.:;hnology were 

'. ,am,!W1~moved during the delib~rations of the Goswa_m,i Committee._ 0Not oniy 

were )he EVMs. satisfactorily demonstrated .to all .politidan .members,. several 
. . . 

electronic experts of the Government of India also testified that the machines 
/' '' -, •• ' ': _. • > ·~1. 

,,. ., ;could be used at all· our election•s without any rnis{jivings:· Tt>i:f advantages of 

·'EVMs in preventing large-ii:al~ rigging are qui'te:appar~nt a~:the rnricliine locks 

up and will permit, only'one hifevery s_o many sec6~qs:,,Whe~ever these EVMs 

! · have been used in' urban and ih rural areas, there hav~:' bee~ n"o i:6rrtpiaiots of 
. . ' ' . ;, _. ,' .' \, '\ ',' ' , -;; 

large scale rigging. This also rii.akes counting ·easy :and 'non-contestable and . .... . ' 

theoretically the results could be available within a very short timE; if ,the !lystem 
. ' 

wanted to make prompt announceiment of the winning candidates. 

The Co~mission ·recommends the intr~d~c~ion ·.of EVMs in all 
,. l' . . . , .. · ' - .. ' ' ' 

. constituencies all over the c,ouiltry for all elei:tions, as rapic!,lf 11s possible. 
' .. ... . ' ' ' . - •' . . . . 

Booth Capturing and Rigging 

./ 4.10 On the question ofbooth capturing, rigging and intirnida!ion.ofvoters, the 

proposals,of.the S,oswami Committee to the effect that'!;'.(; should be empowered 

to take more stringent·!'lction should be-accepted and implemented· in full. . . . 
i 

•I 

·' 

I 

l 
' : 

' I 
I 
' 

,· 
The Commission recommends: (i) J,Jnder. section 58A of the 

•, . 'I• ' 

Representation of· the Peopl!3 Act, 1951 ~ the ~l~cti9~, q?,rpmisl)fon sho_l,!ld 

be authorised to take a decision regard~ng booth ~~pturing Of! the rep(lrt, of 
,, ' . l ' • ' . •, ' '. f 

the returning officers, observers or citizen groups. Also,• the Commission 
' • l ' • ' • . 'I . • ,>_' ~ ,, ' : • 

shoul_d be empowered to _coul')termand the ~lecti'op and ~rder a .f~esh 
. . . . ·- . . 
e,lection or to decl11re _the ea_rl~r. poll to be void rtj~ .. o.rd~r a re.::r_o,il :in the 

· entire constituency; (ii) EC sh~ui(\i considei the, use of tamper-pro,;;f v(deo 

and other electronic ·su~eillmice at sens·i~ive . polling ~tations/ 

constituencies. 
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Caste and Communal Hatred 
::.-\--"" ' 

·. 4, 11·- Campaigns whi~h- are craftecl_ lo create or exace~bale tensioos betw~_efi 
. \ ' -

_ communities and/or to•incite feeli~'gs o'. hatred on the bas.is of.caste, ·e\mmuriity, 

religion, -.race or lang1;1age '.attr~ct· disqualification . al_. presen~ ~ut · 'eff~ve 

implementation of laws is lacking. Thls,deserves the highe'lst degree 'of attentio" 
• I 

"I J ii'. ,- l f 
, ' ' . '1 .... .., ~ ! J ' 

. The Comr:nis_sion recommends, tpat_ an),' e_lectipn_ campaigning ~il the . . . . ·. ' .. '.. . . ' '· - / ... ,.. . . . , ! ·' -
basis of caste or religion and any a\temp,t,to spread caste.and communal 

• • • ;; • • I J • ~ : : • •' - • ;. • • ' ;- • • • t 

hat~ed ,du~ing:. ~lection~''" !!~O.Lild~·, IJ~ .punishable_. ;with ,,m!iridatory 

imprisonment. If such acts are done at the instance of the candidate:or by 
• , .~ _, • ·, ' _, - "'O\ •.i 1 ! _1·• ·;•• ' .,-'1 · :'... •-! ,. ; ' - , , ' ', - • , 

,his electiol) agen!s,}h,e~;8'\J~l;II_~ .b~ pu11ispable ,w)th djs~4,a\ificati,0i1, •., . 

,., ..... 

' ' I .. ' r 1·. 

' 
4.12.1 The ,entry of criminals in politics Is a matter of great ·concern. The Vohra . 

: • .- • • ' ' - . : , : r•·· ' -· I • ' 'I I ' . ' - I. • ' ).• - -[' '• -_ ·_ : . . r ' ' 

Committe·e ·appointed, by'the Govemn'lent had slated-In ·strong terms that the 
• '.·. · ._ ,:- •r'· .· ,' •·,~ · · '·l.:.~•.r••· · ·" · · ,;., ·: ""·;:~·· ; ,. • 
nexus 'hetweerf ·crime syndicates' ahd. political personalities was very deep. 

According to the 'centr~I Bureau of lnvestigatiori~ .(CB Ii _leporl to .,th~ ,.Vobra 
- t ·.. • r-- •• • 

Committee:. "all over. India, crime. syndicates have become a_ law· unto 

'themselves. "'" Eveh in the-sm~ller tmyns ana,rural1 ared,s, muscle-men haye 

·bec~me the. order, of. the ·day, Hired assassins have become paji ·or t~e·s~ 

organizations. The nexus betweenJhe .criminal· gangs, -police, bureaucrncy• and 
• •· . • • I ' I 

politicians has come out clearly in;various parts of the couniry." The Committee 
• • ' • - ' i • • • • • •, f • • • jl,• ./' • I•••• I . I 

'·quoted otlier agencies (o state that 'th'e. Mafia networK is\' "virtually running a 
._, 1 • •. • . • : , ' •, .1 , • • -~ ' ._ ! - , j ; , • • 

par'aliel government, pi'.ishing the Slate apparatus into irrelevance." T~e report 
. ' ' ' ' . ' 

also says "in ce'rtaih States like ·sihk;,'Haryana anci Uttar Pradesh, these gangs 
• .• ' ' .._ ;. • r • . . ' I l l • • ' '_' • • . , ' , - •, ' : . • ' •; '., 

e·njoy the patronage of .local politicians cutting across party lines and the 
• . _ · • I ,·1· •1.-:. r1•· · :",,•··. • :. f ·~11; ','; · 

protection of the functionaries. Some political leaders become the leaders of 
I , I I I 

, these gangs/arin~d-senas ·ariq ovef the 'ye~rs- ·get th·e~~~1tes ele2ted] to lcical ': 
' ('' : ' ' I ,, I · . I :-. ':.-. . I • . ' • 

· bodies', State a'ssemblies a'nd national parliament" 
< -, . 
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4.12,2 <Tharawere grave-incongruities 'in the exis_ting provisions-of SlJQ-sectiOrJS ,. 

(.1 ), '(2)-and (~);ofi Sectio·n 8 of the Representation 9f.the,PeopJe Act, 1~51 (RP.A., 

1951.), l~ust:rating-the .case-.of..a rapist, convicted and .s.entf:lncep to te.Q; years' 

.. imp;is~nm.e~t.:,·belng disqualified' only for.,six years .u.n_der -SUQ:Sf3Ction (1 Land. 
' / • • , •• -· • • • < • 

I ,·";/W~ile 51o(able'to'vote, being free lo __ contest election,s even,while-~eryi~g,the last ... ~r __!9uryea~s of his sentence in prison: 

1/.: .>/ .::;he bommission rec~m~~nds that the ~~~~~~e~~:~i~~- ~~ :h: .~e~'~i'~: .. 

. ~ Act be amended to provide thaf any person ,charg~p ,with •:anx,-,o,fferice,. 
' . 

punishable. with .imprisonmentJor a maxim.um ~err:ry of}iV:~ Iyears. ,9!, m.or.e, · . . ,. ' . ' . ' . . 
should~ be dlsq1,1alified for .being chosen as, .or for !J.eirig, a .. memb~r .gr":,. 
Parliament or .. Legislature ·_c;>f a State on the expiry of a :perjod;.of,;ope: Ye,1'r. :· 

' ' 
fr9m the 'date the charges "'.'ere framed against him by the court in that 

· Qffen~·e ~nd' i.ml~s~· cle~ied\[i..iri'ng. thatorie year period; 11~-~~a11:1co'ritfn~e '. 
. ",, ,, •. · ..• ·,, ...... , ,. - .. ,'<·-:'..i ......... i, .. , .. ·,:, 
to remain so disqualified, till the conclusion of'the trial for'that"offence;-''ln' · 

~. r:,· ;_;·; ,r •·· .. ·., .·_;· -., ,. -.-· ·.},'.·.l·--, -~;-~.,.-,,. ' 
case a person 1s convicted of any offence by a court·of law and sentenced 

. ' ·: · ' ,' • . -~,,•1' i '(" ', \. • ·_ . ' ,, 11 ~- ' '.:J · .Rf I~..:: ' · .,:\.. .,. 

to imprisonment for six mon.ths or more the bar should· apply during the 
'-, •• J •' ,- I • , " '. .- ; · . -<" • " ' •• •." i ' :I r ,I '/ :,,,. ._, • ' • 

perlod'under which the convicted p_erson'is•undergoiffg ~he'sentehce·'and 
•. ~ •1' • • '· i' ·' ,,•._' ·r<· ,~• ,· - ' •' •' --~i ;, / ... ~)':'• ··.'~I.,.,_.• .. 

·for a further- period of 'six years· after the coinpletion· of t_he period ·of the c 
• • .,-- : , , , · • - · ·, .. · :, - ,, - :• •1•· ·, - • , I : ·, i, !. , • f• '. • • , • 

. sentence. · If any· candidate violates this ':.provision;·• he' sh9ulc:f"' b!'!· · • · 

'. 
r 
i 

. • ' , • •, , • ' ' I('',:, • '_., ' l.,.! j •- , ••• ~ 
"'- disqualified~ Also, if _a party puts up such a c1'ndidate with knowledge··of· . 

' ' '. ' 

' ., 

' i 

his antecedents, it.should b~ derecognised and ·deregiste~ed. .•· · • · 
I -,, ,'·:-·•._·,, ,·,. :· ,~ J,.-:•··•t'I : ... --,·:r-l,1 ,,,.•,.1-·11· . 

• - • • • , • • - ~ • , I , , ' , , , I<•' .,, •-• _ • : ,, , • • • • , ... 
'-_.; i,.1- '' •;_;' .:.•. ..-.~-- .• --,; •· •.. ~:.; . 1 -~-,.:,·-1 ,,-, 

4.12.3 Any .person convicted for any h_emous. cnm~ ll~e·, murder; rape;· .... 
• · · ··• --.:1 - · - . .. - ,,. - - - . -.. • , r .. _ .•· ....... ,.: . . , 1 

smuggling; dacoity; etco'should be·permaneritly' debarr.ed1 front con.te.sting · ·,. 
, .. ·, ;'. .. , ; •, .. ,I ( .,c- ~ • i·, ••\ _ .. ;;,:_.·,• ' "' for any political office.'' .. : . '. .- . ·. ,, .... ,; ..... ' -L!<'... .: .,,, ·.-., ·'. '• •. 

'.' ·' -. ''•, : ;·) . .' ',: .. ! ' ' ;:-, . I ' ', l j 

.,. .. 1:•_ .!~ ,: -· ·-)l~~j~i'i,f;',,;,' _. .. I, 1)-..i ~','I' 

4.12.4 Criminal cases· ag~inst po.liticians pending before cq:uits either for 
;-·: - , 11 • -r- -· • , •• -. 1, , ,,, -.--.- • ·,, .. •.;·, · ·'·· -,. • ,; ~.,,, ~(, , .• ,,.._.~ ._- .• ~·r · ., ... 

trial or lri•'appe'al mu'sf oe disposed- off speedily; if r:iecessacy; 'by :appointing·_ 
•. ' • • ' I' , , · • • • ' .-. ' , ·, • ·, ", •• • t, - t• • H ,'. . ., ., r .:1 c,•, : ·:-..,. • ' sp· ecial Courts. · '· · . · .,. · . '· '· ., · · ., · · •' '. <>•·•e'" ,,, . ' ' , 

r··. :,.·,,\•,1, .:-1
1 1., ::i . .., ', .:::~. ·1 .• :T·-~::·~~c'.· ·.\/1::._.,; ~•·:-.';, -.~ft:r· 

. ! 
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4, 12.5- A potential candidate,aga/nst whom the police ,have framed charges 

may take the matter to the Special Court. This court shoul~-bl'!·obliged to• 

enquire into and take a decision in a strictly time bound manrier/,1:1asicallY, · . · 

this court may decide whether there is indeed a prima 1facie case Justifying ;, . 
\ the framing_ of charges. '\ 

'• 
. ., ' ,.. ,. '\ : 

4.12.6 :he Special Courts shouh:I be constituted at the
1
1evel of High Courts ~: 

and their decisions,should·be appealable to the Supreme Court only (in 
. . . . I : 

similar way as the· decisions of the., National Environment Tribunal), ·iflle ' 
. . ! ' 

Special Courts should decide the' cas·es within a perio:~'of:six months;·. F.or:. 

deciding·· th·e cases, these, .(?c,,urts should: take·;,-eyidance through. · 

Col'!'lmissloliers. , . ' 

' , -.: . ' ". , . . . , ': -_ ; I', ... , . ;.' . 

4.12.7 As ·P~_r_ the provis,ions contained. in .sl/b,se9t!~": _(4) ot,s~i;ticin,_ ~ of ~~Ir:., 
Representation of the, People Act: 1951, the· disqualification referred toJn suti0 • 

.. I' . . . ·, . ' . . , . , . ,: . . . \ , : ' 

section·s (1.) and (2) of. that section shall not take effect.for a _period of three . , • . • • _ I . • , •, ._ , · , . f , • • ,.I, 1 , , • _ , r , 

months from th·e date of conviction .if the perscin,'convicted is a member of . , •,.· , _ , . : •ii 1 , , • .-,:;, -"I 1 • ,•' 

Parliament, orthe Legislature_ qt a. State. Howe:ver,-if within the ~aid three. mon_ths 
~ - , • - ' .. • • I •• : ' I • J • ' '. ( 

an appeal .or application,for revision is brought in respect of ~he conviction or 
· · · - ' · .... •· ' ··I ' - ~ • - . · - ·-~ , · - \ ·: -· .• - , ... 

ser!~er:i,c~. the disquali~catiol')_~iU:inot 9p,eraJe, ur:iti,I that appeal or f'pplication ,~ . 

dispcis!;ld. of by the C<;JUrt.:, . · ; , , . · · 

The.Com~ission· feels t~at"the 'be1etit of 
0

this· ~'.ro~islon \;h~uld'be . 
• I 

available .only for the . contjnuance .in ·.office by a 'sitting Member of 
- ' ~ • • • • " , ' '-' , , \ ! l •· .• . '· 

Parliament .or. a. State Legislatute; The. Commission .rebommends that the 
• '-•· ' "• '•\ • ,'.]"· ' ', t • ,.',ii, . -· .· _, : .•·1·, 

aforesaid provision should suitably be amended providing.that ~his be.nefit 
• • I • , \ • 1 • - • -

shall not be availabl~ for the purpose of hi_s contesting fresh elections. . 
, -: • l . [, . . 1· I'•• ' 

I • ' • • .j< : 

4.1 ?,8.Jhe ,CC?f!1n:tissi~n feels. th~t the. pr,~po_s_El~ pr?yisiq
1
n l~Y,i.~~ :dQwn that 

,,,,; ' I • '• • 

a person charged wiJh an offence punishable with imprisonment. Which, 
' . ' I . . ... •. . ,·I;,• 

may extend to five years or nior~ should be disqualified from contesting 

elections· after the expiry ·of a p~riod qf one year·f,:om t~~ date the charges. 
\ • • • ' , , r • • I 

. ' \J.' ,l 
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I 
' l · 
I, 

i·-
1 
I 

' '. 

were' framed in· a court of law should equally be applicable to sitting 

members of Parliament and State Legislatures as·to any other such person. 
! " . ' 

,.J 

Corrupt Pra'ctices and· Election Petitions -· ' · · 

1,~3J,....Liion BA·of ~h'e Representation of the People Act,·.1951 :(RPA):provides 
,,, 1 ; ' 

. fo disqualification on ground of'corrupt practices. :The, current!practice is that,: 

. once,the._High Court-hands out the judgement.on an election p~tition· holding the' 
~, . 

(:;a_rfclidate guilty of. corrupt practices, the cqse.-~oes·.to.,the ·Secretary- of the'.·.-

concerned State ·Legi~lature or .the Secretary G~neral Lok· Sabha :or.•Rajya·' 
' Sa~ha,· as, the ,case .. may be. It is then forwarded to, the President who in turn • 

forwards lfto the:-EC. Only then:does the EC get jurisdiction to tenqt:ir·its opinion . ' 
to· the .. Presiderit based on whi~h the disqualification 9rder is. issued.:, ,, ,: ' . 

f ,I : • : ,; ' • ; ', I": •' :- -: • ';, O ! , ; 

. ,, _ T~e ,G~m_mission re~omm~nds that in matters of disqua!ifi~a1!on, o~ _ 
. ' • • - • ; J. . ' '. ' ., ' • • • i" I ' • • 

grounds of cor_rupt practices, ttie President should d,etermine the period of 
- , I - i '. ,- '_l ' , ', ' ' ' • : • . , : • ,. • " 

disqua0flcati9n u_nder, Se~tion BA on the di_rect 9pinion of th~ EC ,anp avoid 
•• , : • : ,' , .• I/ I • _ • • •: • • I • r, I., , • ! j, ! • • , •• , 

the delay currently experienced. This can be done b~:~esorting,to. the 
• ' . ' ' I I 1 . ··• . . . ....,, . I • ; .. ··ti 11 L..;'- I I ' - ~ -~· , 

position P.ri:JVSiling befc;>r~ the 1975 amendme,nt ~o ,~~A. 1~_51. , , 
• • } . ,. ·• ,•· ' ' • ,, , ': •I: ) 1 • • ,t} 

' :. - ••• j - ·••; • -.~:,.1:. :,1,~. '1,:··, •,•. 

4.13.2 Eleclion•petitions at p'reserit are considered by:the High, Court.' The High 
... , . ..-•: ,:1 ' ' • ..-: ' I'~ .. , ·•fl '1.,.. -

Court is·expected fo give judgement on all election petitions within.6 months, but 
. . . 

In-actual practice, it takes much ·1onger and often the petitions ,remain pending for 
' ' . 

years and in t_he meantimEl. ever:i the_ fuH term of the ljouse-expires. , (For qata on 
' , ' ! I . ' • ,' . ' ' ' : . ' - • . l' .• ,I J • t:' . I ' ! ••• I • 

d_lspp_sal of,El~~.~~n Peti'.ions,:seei ~?nsultation Paper,.Ta,~le ~~~-~r para.1 ~ .. 2) In 

the _opinion of many activists and eminent persons, all election-related p,etitions 
• ;· , ·,•11·li / . ·, :·, ', , ..... ,-. · - . .: · · 11 ·" :...,'! 1, ·" ,r 

s_hould b~ heard ·by_ 8. ~ep~rat~ -ju~ieial se~ ~P, a,n9 \~re~e- p'.eti1!?~~ _st,ould _be_ 

- decided within-a time bound period within 6 to 12 weeks by dedicated benches of 
' ,,,-;_~.-,'- . .o'' :,. :,_;_ l .- ':_. j,,::.~-- I·' .. ;11•-, '':1::,:·, 

special courts .. , -
. '" ::'• . . ' : 

;, 
o ·.C : 

" ,, 
• 1 ·• • r· .. -,-,.'l L • -~ ' ; • 

The Commission recommends that the election petitions also be 
~ _.·~·: -·:•'., ·: ._,._._' -,, ·:, _,:t•-•,: ,-,·: j(,. . . 

·decide~ by special C!;)Ur;ts prop?sed ~bove: _I~ t~e ~!tr~r:ia~ive, sp~cial . 
.' • , ~, , , , •, • l , •• • I •,1 • · , • , , I.)· • - • • , 
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election benches may be constituted in the High Courts and,·earmarked 

exclusively for the disposal of election petitions and election disputes. 
. ... . 

. ~ 
High Cost of Elections and Abuse of Money P9wer . , ., ; , \ -~ · .. 

4.14.1 One,of the most critical problems in the, matter of electoral refor~s the· 

hard reality .that for contesting an .election one .needs large amounts of.mane 
' The limits of expenditure prescribed are meaningless and almost·never adhered . 

to. As a result, it becomes• diffi<;:ult for the good and· .the holiest to·' enter , 

legisl!!tures. It also creates a high degree of compulsion for 'corruption in the 

political arena; This. has .progressively polluted th~ entire ·system.-° Corruption? 

because it ·erodes performance, becomes. one ,of the leading. 'reasonst,for. non-.'. · 

performance and compromised governance in the country:- -The:sources of-some.: 
' . ' 

of the election funds are believed to be unaccounted criminal money in return for . ' . . . . 
, _ .. ,·. iJ • • ·,.-1, ·', ; • .,, ; ,' ~. -! .::1-~.,if:•.,_' -~ , 

protection, un·accounted funds from business groups who expect a high return on . 
• ; •· • • S , • , ,,,, > •'•"!1•:•1• • 1,•;,•1"• •_'i.~ 1 '• I,, 

this investment, kickback"s or Commissions on contracts'etc. No matter hoW we'· 
, . , . . ,. :1 , I''.,. : ~ , ·i. 1 J,,'. •\ :,u l'~t"J,.,fr./1:;·1 ,'! ,f;; 

lo0k at 1t, c1t1zens are directly affected because apart from compromised 
, I , , >' r1 • , ( :·? 1 • • _,•7 ','"J\ •,,•:;! .. ,~1'~) 

governance, the h·uge money spent on elections pushes up the cost of everything 
. ., . ' :' . ,• f; ' ::.~- , L l ' 1 't,, ~. ~ f' · . ' • 

in the country. II also leads to unbridled corruption and the consequences of1
' 

wi_de spread corruption are eve,n mer~ serim,1s !han 11Jany i_lllagine .. ~lectorale, 
, • , , , • , • ~ ' ., • • , r I • - • , ' ~ 

compulsions for funds become the foundation of the. whole SUP,ei' structure of., . . . . ',, . .. ) . . ,, ~. . : . ' . ' ' __, .,. ' ,. 

corruption. 

. • • I .P ,•, • ~•-·1 I•• ,, I• d 'l/ f••• , •·~.1 

4.14.2 Ttie 'present provisions of laW have a significanfloopfiole' in the 'sh'ape ,of 
: • , ... · ·f''"''·, . . -• ; · Li :·,.~ ~-!·•, 'i: ;: .-:- ~i 

Explanation ~ to section 77(1) of the Representation of the People Act, 1951, 
-. ' •. • ' • ·, - ' , ·' { ~ I • ·, l I • ' . ; ,-◄ .:, 

under which· the amounts spent by persons·other tha~ the ca~d1date _and ~1s 
I o, • 'l - < , ,( , 

agent themselves, ·are not counted in his election expense~. This means that 
' ' ' • ' ~ . . • 'I ' ' - ' ' ;:- ' ' 

there can be ·never any violation of the expenditure limits. All extra expenditure, 
. . . j·,. -.. <; •.'~ . ..:; :~1. q·1 

even when known and proven, can be shown to have.been spent by the party or. 

by any friends and it remains o~tside of the enforceable limit;. In view of tfue, · 
·1 , • • ,.,- • • r·. - ;· ·::tJ ,! n•'li:,•-:.· -;,;1,1. 

increasing cost of the election campaigns, it is desirable that the existing ceiling 
'· •. • , • . ' : .; 'il'I(" .' _-;l,_~(:: J •~·-•• .,,·•~L,-1" .' ·1 t•, .+ •. ;--_~ 

on election expenses for the various legislative bodies be suitably raised to 
' . 
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a reasonable leyel reflecting, the increasing .costs .. However, this ceiling 

should be fixed by the Election C9mmission from: time to time an,d should 

include all the expenses by the candidate as well as by his political party or 

his friends and his well-wishers and any other-expenses incurred in ·any -
. ' '\, ' ' ' _., - ' 

1 _/ ,politic.al activity on behalf of the candidate by an individual of a corporate · 

!-~~/,: \Jnt.G. Such a provisioh should be the part· tif,a··,legij,lation reguliiing 

'pcilitical fundir'1g·. in India. The Commission recommends that Explanatib~ 1 

' ' I 
I 

!j 
1· 

't ' ' 

-~; :to section 77(1)· of the'Representation of the People.Act; 1951' should be· 

· · deleted. 

,,,_ - . , .. _,,.;. .. - .- . . .._ - . ,-~ ' .; .. -, .... " ,·• 
4.14.3 l'ransparfncy' 'in- the· context of election means · both' the· sources of 

firiaric~ as weU:~s' tlieifutilizaiidr'r'as!are listed out in·an audited st.liiem~n( '1f'the : 

ca'n'didates are 'requi~ecf to list ilie sot.i'rces of, !iieir in corn~. thi~ c~n-·be ch~c~ed 
' . ' . 

6atl< by the ini:onie'iax:authoritie~; · · ·" . '·' L >' · , ... ''" •··, -. 

The Commission recommends that the political parties. as_,_well ,as ' 
• ! • ,I • • 

individual candidates be made' Sl,!bject to a proper ,statutory -audit of the _ 
• • ~ _ - • , ""•"'I., , • • ,- · t• ._ '_ • ,., •• ~ -•' • ' •;,· ,f ,," • ·, I 

amounts the·y "spend. ''The·se accounts ·should biPmonitorei:l :through a· 
~.,, /.(, ~,,--;,•·•,-_;'.\,'-•,' ;v-•·1•,-.. • ~1:'; •·•· ",,;~;~,I I.,.•:;: •{J,•~-;1'1~-, I•,,-

system of checking and cross-checking through the income7tax returns 
"•-· ··~ - •"" _; .. , .... ,, •· '"'t ·•.• -: 1•,r, ·, •• --' •, 1•-1•-~l ..:, ,, ...... , ·' 

filed by'the· candidates, parties' and th'eir well-wishers'. 'At'the end' of the 
' . . ' ' ' 

••I .. ' -• .> - ; •• ' ' '; I" - • '• ' • ' > ' i ' '•• • i' ~ I' •• - •, I , ' : ! , 

electi6~ ·each'_canaidate ·should: submi1 an· audited s~atemerit of expenses · 

uni:ler"s'~·ecific'heads.' .. ' ''.' ·,:;,,;: .. : .. ;_ •i' ,,, ; ·-;;: .· IT : :-. . "''· ',' ·,. 
_ ;:• ,:.j;J~;-'l,'.., ':, ~:· J· -~·_r.1;_ ::· J :·· _-, .•J,·i·.;i__ :;.~- ,,, ,• · •.. 1 ' ·,_,·, ,;~; 

-,,, ,.,., l:b~ t=:(;; _qh_o_uldJ.l!'lyis~,,SPE1<;ific,-f9Jrnat§Jor filing, ~-u~h statenients.so_.that:1 • 
• - I 

fucjging. of aq::o_u_nt~. _t:>,e~gr(leS, qifficl_.!lt. :-,_Also,:, the, au~H°1shbuld .not. only be . 

mandatory but it should be enforced 9y the. Election Commission. Any violation 

. o~ misreporting should· be dealtwitti strongly. :· ·, , · · ·.,'. 1 '' ''. ,· ••. : •. :, ' •• r, · \: ,.'; 

. • •.. . , . l • - i_ • •,-~1 . . . .. .- . - . . . .. . . / f .., .• , ,- ' • •, 1 • , ' . .- " 

4:14.4-The .. Commission' recommends':'that' e.v:ery· candidate. at. the. time. of 
• •••.. ;:,,.. •. '.., .·.,._.._,:, .... ,,,,., f· 1-.l .•• ~:-,,_.,._ -.~~_.t,.,.1·., ri"··; ··; ·, , 

election must declare his· assets:and:hab1ht1es along v,,1th 'those of his.close 

relatives:''E\,eri/hdlde(of 1a p'oiitica'1 position mi'.i'st18e'clah/t,is .iiss'ets·a~d' 
;,_::·-: . . I; . . ')::;'"•,;_; ~--:I . . ; ',.._ .. '(':...•',. ·•,::: l;.J"' . • . :·-. --~ .. ;I. ~-

,•,,!• 
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liabilities along with those of his close relations· annually. Law·should 

define the.sterm 'close relatives'. · 

. ' I ·,, ' 1•.· : ' :< •1 

4.14.5 In order to ensvre that State, funding of elections is not,c1bus;9d. an9 t1 

misused, it is n(l_cessary to put in plac:e an effective mechan,ism_ fqr al!d!t o'lfart_y: :1 , 

funds and .thei: c~mbin~d: fL1\lds .. It ,i? further 11ec~ssary th~t, E~pl~n?ti_on ti~,; .. 
section 77(1) of the Representation of the People Act, 1951 is.deleted and .a full 

"I ~ • • • , • ' ~. ' • ~ , I -.. ', • ~ • , 

foolproof mechariism to cu_rb violations on, the limits,-of el~cti6_1) _expenses .is._. 

created. . .. ,1 

The. Commis~).P~ recol'T1rrien:ds that any system. o~ Sti,i~~ ~Ul'!ding of ., 

electioni;. ~ears a close nexus t~ ·.t~.e regulation of wdrking; 9f po.lit,~a,1.)1 

_parties by Jaw and to the crea~i~I) ~f c1._!oolproof.mechani~n;t 1,1f1der law w.ith.d 

a view to implementing the financial limits.stri~tly. Therefor~. propos~ls. for,· . ~ : . . ~ --.• ~ , 'I , , . . .-· 
State funding should be deferreC, till these regulatory :mechanisms are , 

firmly in position. •· I , I 

,,., - " 
, ~- •• . _ • 1 , ·r -. : J .. _: • • 1 , • 1• 11 • 1 , 

4 .. ~4.6,111.~andJ?a~es s,hq~I~ h,~jre9\Jire~. ~_nd~r Jaw to deyl~re,~~~ir ~ss,e_\~. 1• · 

and li~bilities by an affidavit and the details so given by, them .~hould, be,, 
• :; •• ,_ , .. .: •• J ; , , , ,-, ·1, I : ! ; ,.-, , • • ~ :,:.,_ , ' . , . :i · . ~ , ., , i 1. , , i. 

made p~blic'. Further,}IS _a fol,l,<;>ii up actipn,. the partigulars. pf the. ~~sets, 

and liabilities so given shoul;d b~ audited· by a special. authority cr.eated 
. , , -,,\; 'I ,., ',• "•• '· , ., 1'!" II -~- .,,.· • 't.J 4' ,J•1;''·' ;.1.1-,·.· · -

specifically under law ,for the p~fpose. Again, the legis
1
l,a~9r!( sho.l!ld.,be 

required under law for the purp~se. Again, the· Jegisl~tors: should be 

required under l_aw t~ submit ~he~JI returns about their:iiaJilitiefe~e~ ye~r-. 

and a final statement in this regarcl at the end of tlieifterrr(ofoffice. , , ' '' 
> I 1! : , , 1 · 

, '. ' • : • ' ) ,( :.~ --. •: ' ' ' ' \ .; l : ' ' ', •, 

. ·'!( 
ReducingtheCostofElections ':i-.-i' .. ·. ,,. , ._ ,,, · 

. :; I . I • • • 

4.15.1 There. s~ouiq- ,be. a syste_T~l!Y. aJt~mpt _under la~ !~r/!3d_u_ce:, el.e9ti,on 

e~penditure .. ~<;>des of electionefri,1;~ '1~i~-~ crec1t~;1i,u,blic ny!~~n~~. p~rn_ely_,,vyi:Jl!1, 

writings, campaign through loudspea'ke'rs, holding rallies on.the roads and,Rarks, 
. • '.~-. .f::'', ,: ' lfld, .. ·.t .'' •· .. ; . '' •-' •'• r \, r' ·•.I,•-•• I 

creating traffic jams, etc. can ve'ry cqnveniently be curbed by +a-kin,g nec¢~~ary 

provisions unaer law o~ the rule~. fr~med under the p~rent legislatl~n. F~rrylng 
H • • • • , ,: ! •· I . . :· :: . 

! ! . 1; < ,, 
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people on automobiles to the polling booths can very conveniently be curbed by 

making necess~ry provisions 1n law. There does exist some legal mechanism in 

these areas and what is needed is better enforcement of the provisions so made. 

t I. -

4.15.2 Wa.11 '~riiihgs, <;lisplay of cut-outs, hoardings and banners, hoisting of flags 

(e.xte~ at:~arfy offices, 
0

publi~ meetings and other.specified' pla~~s), use of nior~ 
' ~~ ' . 

_/ than a specifie·d numbe"r-of vehicles for election' campaigr'i"and'for processions, 

·/ announcements or publicity by _more than ,a specified number:of moving vehicles, 

.J holding of public meetings beyond the specified hours, display' of post~rs at 

places, other than those specified by the district/electoral' 'authorities', should be 

banned and stronif penalty provide□. for violation of experjditu'f~ ·ceiling.· A 

.. suitable law should be enacted providing penallies•·:against' damaging or 
,, 

• 

desecrating public or private property by candidates, political parties OJ t_he 
t .- • • ' • " . • .• ; ' · l • '· •• 

agents, through painting of _slogans or erecting cut-outs and hoarding or. putting 
• • ' I • ' I' / ~ • ' ' 

banners and buntings. Th~ law should also provide for sp~cia'i' c
0

ourt~ :10 ·-~~sure \ 
I • ' '• , 1 ', , . ~ ~ I • , , 

strict compliance of the aforesaid provisions of law, should any dispute 1:lJise in 
: . . -.. ' ,._l ~•, • •_-', . ~ •. I' ( 

respect of the alleged violations of provisions of law by any canaidate, _political 
~ -:- .. . r· , , \ , ' '.• . •· ', . , . 

party or his agents and well-wishers. ,. 

4.15.3. · "With a view lo reducing election costs arid -sfrair\ on' hu;man 'and" otti'er. 
. I ' 'I • 

resources, Slate and Parliamentary level elections, to the extent possible) sliti~ld ,, 
be held at the same time. ' ' 

4,15:4 Campaign"period should be reduced considerably. ·. 
1· 1 (I·, :J~l ., ,' 'i't"·J',J 

·4.15.5 Candidates:shoitld not b.~ allowe~ t<;>:fontest ele6tion _si'mul~~!l,~-~\Jsly 

.I' for the same Office from more than one constituency. . . . . - . ' _:" •' . . ' 

4.15.6 The election code of conduct which should come into op_eration as 
•• • • I' I ' l ; ... • . • • •• • • • • .' . ,a, • J • I 

soon 11s th.e eleCctiorys_ ar~ an_n6t!nced should be given Jhe sanctity of Jaw 

and its viqlation should attract p_enai action. 
I ~ • ~ 
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Question of Representational Legitimacy 

:,, ' .~ ' ,. . _ ' : ' ,· • r • , _ ,, _,-': , 1- i: '· r -' ,. '' , l 

4.16.1 Winning by minority vote: The multiplicity of political partie~. combi_ned 
' ' I - ' ' ::- I ': •.....,. ' .J! 
with our Westminster based first-past-the-post system· results in a· m?jority of 
legish;i!ors ap_d parliamentar!ans_ getting elected on a· min?rity vote. .\_other; 

·words, they usually w[n b¥ o?taining less thpn 50% of, the; vot~s cast, .i.e. Vl(j_t~ 

more votes_ cast against !~em. than in their- favour. There._ar~ Statel?: where 85% >--"'-.
to 90% of the legislators have won on .a minority vqte. At: the natic;m_al l~vel, the 

proportion of MPs who hav,e won on)! _min<;irityyote is-oyer,67% c1!,an _average: 

for the last three Lok Sabha elections. In extreme cases, some candidates have-
• • • .,, . ': - • I. . .. '·l 

won even.on the. ba_sis of 13,% oft~e, votes p9l!ed. (Fqr relev9rit dc1ta,,see T€!~I§§ 1 

in Annexures to the Consultc1tion Paper-on the supject). _,,. ' . ' ' ·.; 

;, ) , ~) • : ' ' ; • ,, , , .' .,. •' L • j •' 1 ;; J ; I, .; • 

4.16.2 In a pluralistic society such as ours, some political parties have_ found it 
, ,'·' ; • • , , ' ( , •.,. , 

1 
,,~- , , •: ', i, ' .c ,'._, • ' ~-: f ., • •=• ', l : ':'_~ 

advantageous to develop a vested in(er(:/st in progressive)y ap'pealirig to narrower 
' " • " " ,., ••• • i · · •1,' ' ' , I 

and ~~rrowing loyalties. Clearly, if a c~ndidate ~a~ ~in 0~ '1e·s~ th~n ·,mes!hird 
' '; • ~ " (' ,r ' ·; • ,' ;• • '•, •; : , . ! '• I' t • • • ';' 

share of the ·votes polled, he does· not need to generate a vyjgf/r ?PP€l?.I, l:ly 
• • f • ti \ j ' " • I'• ,.._. • r ' ' • •• .._ . •_ ' 

ni'aking caste a~d community a facto~ in political power ,p,la
0

y, we have rriade th~, 
' - • • ·:· . . I , I '. '. ; ' ' : ~ i •• ' { 

divide even wider and deeper in the Indian society and made it nearly impossible 
' ' • I • 

for Babas_a~\'lp-Dr. Ambedkar'.syision o_f a casteless and c;la~sless ;soc;j~\Y.§Y~IT 
' 0 • I 

coming true. . .: .. ,, :,, -.1 .•• · :•. ,., .. , __ • , ,, • •" 

I • - . • , • ; ' • -:, ;,_, t:;, ,, 
4.16.3 It is strange that most people of the constituency 99 not y9\e for thE! 

. I . . , . . 
particular candidate who l:le.conies :!heir 1repf;es~nta\iV€!,L Wh9~E! reprnsg[lt~\iVE!§ 

~ • , • I . • , • • ' 

are such· candidates __ when c! ,'.11ajpr]W pf: ·voters gid ·not ~ant them?: 'ftif/ 

seriousness of "this issu'e ·iias'; ge~e'rat'ea ''sug'gestiohs frorf( ma'nyi quart~r§:' 
I ,,, •t ' • . 

focussed primarily on sorn·E{possibiliti:es.-t"·-.· !,;-'; ' •:• :, i, ,:,.,: ;,ci'1, ,; .. ", 
.-, 'I . . . 

" 
4:16.4 If h·as ti~en sugg~ste~!i.froifi· · :sever~I. quai:f:er's- 'tfii:it':ihis•' printiple of 
"' ... .. "•''I<;' ., 1.~-1 . .',, .... :.·1·,· . ·-ii-:' -1•· ~,..- ••• • 1 

representativeness will be fulfilled if:\he elected representatives'win on' the basjs·. 

of 50% plus one vote. If! in tt,e fir~i?rci~fj~:· ~\:/bbdy\1er;· civer-~'o'o)J\,f the votes:. 
~ ,I . ' ,, ; . I' .,I ' i ' ' 

polled, then according to \his view,, th~re should be a run-off contest held. lh@!V~ry · 
, • ' '·1 1 ; 'I· :1,.. ' f ' • • 

next day or soon thereafter betw'.r9n1th'e ·top ty.,o ~andidf!tes so ·th§t one gf then, ·· 
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will necessarily· win ·on the basis of 50% plus ·one votes·. polled. Several 

represeritati~ns from various organizations favourec;l this option to achieve the 

'o6fectiveff bette~.rii'~re~ehtative'democracy. The Chi~f ~i;~di0!7 Commissioner 

is re~rted· t<;:,hiive Confirmed that the task of run°off~lectiorifcan be ma~a-ged. 

. Actually, ttie run-off vote is analogous to a re-poll. There· is no revision of 

"::~l~~i~~~c r~ll~. ~~ 'fresh n
1

;~i~~tio:n~ •. ~~- fr~-!ih' ;~~-pai~~ing ;r the like. The 
.. - ,•,.' .-•, :'i• -_ ·._ ", •,. • :.'- .: i.::,' ;_:·:::. \;-: ·:.d! ', • , •: , I 1 ' •• 

. .9ornr,ni~sion i.s,of, t~~ vle"'{ !hat therEl_are. su,bstantial advartage~ .of foU<;i¼'.!~gJhei 
• , l - ~~ , . ( , . /; , , . • _ I , . .. , .• 1 , • , /, • 1 , 

poli.cy of 50% plus one vote. On -the one ·hand, it resolves the problem of 
. -~•· 1,,:;.-•; .. \. •-:.';: • ,.:,••;-,..- "l ,•~1 .. ·,-·\1.. •.;·:·_ • .• : '•,; ,, 

inadequate representation. On.the other, it also niakes it in.the self-inte'rest of 
-· · ,,,';,·•:·•-P' .• ~.-•. i"i~•-", ~-• .:,'.--!)• ,' , '.•,'."-~.,•: _ .• ·,;. 

various political parties themselves.to widen th.~ir appeal to a wider electorate. It 

can help push political rheio~ic' in a direction of mobilizing language might iake on 

comP.ara!ive 'universal' to~~: as ~pposed to 'sectorai' ton,es of the present day. 
•-,··. •• ·• :,•,•i!r· ••-,;I,,•,','!,~,·\ ,•'i;, 

With the need to b·e, more 'broad-based in their ··appeal, issuei;'that have. tb do 

with good g~ver'nance 'r~th~r:than with d~av~ges: :amJ· narro~ id:~'ri'titie~ might 
' . . ~ . . 

start to surface in th~ couniry. • '' · iec · '' ·,: -: ' ' , ' 

,I· , i • I ' ' . 7 ' 1.' -

:'4:~6.5 _Despite the suggest~d merits of this system,1the·.Gommission refrains 

-from making. a positive. recpmmendation for its acceptance .str9ightaway, ·as.the 
. . . ' : 

Commission cannot put out of consideration certain apprehensions expressed by 
. . . ' ., ,, ' ' 

' . ' 
se~e.ra,1- sections,.particularly, in regard !o the impli~ations of a repcilL. Jhe pros 

. and cons,of,t~e prop~saln~k~ and: merit.a .closer a~d .'more careful e',(alu~tion.: 
. . . : :' . ' . 

lr: . . ·: ~·=·.t ·· ·1-··· -·1.r-1 · • -~d:1·., •1 _ 

4.'16.6 In the circumsta·n~es, the Commiss.ion · while recognizing the 
- ·• ·- . . ·. ,, : - . ·: ! ._: _- 1 \ • • • - ."! -· ,--..... • '' ;: -- ; , ; 

beneficial potential .of this system .for a more 'rnpresentative democriicy, 
1, • ,' , .. • • ,.-.~~- • ,.t~:'l, •• •1•·. :,,"''•; • ~,;•pi~ ~ "" •t 'I• •." l ~ 

. recommends. that the. G~y~rnrp~nt and the Elec,t!;on ~fnimission .of lnt!ia 

· sh·ould examine this issue of prescribing a minimum of 50% plus one vote 
,~: ,. '/ 

1 
' • , •, ·~ •,:: , :! l( :.J , _' :-. ,' . ,: , • , . I '~ ,• 1: " • , • -: 

for e!ection in all its asP.ects,,consult .various political P.ar:ties, and _other 
,. . .-··:1,-'··. · .. ~- ~'f,-,:r:·:_.1·;, 1 ;, •~-:.,: :·:;_, 111, .• • 

interests that might consider themselves affected, by this change and 
~ t' • > I -, ' > •, • '."(,' 1 ,•,,::, o)(~._J 1: "1 • ••: ,j .p, •\)~:, •, '• ,,• • 

ev~l,liat~ t(:ie a~~ept~bHi.~y .. <!nd ben~fits of.0th is,: ~Y,~t~~:. T~~. ~o~m\ssion 
, , • • , , I • • I, !,.c: , • ,. • ,' , , , • ~ , , • : ,. , , , I . 1., , ~ 

recommends a careful ·and. full . examination of this issue by the 
· . :-: ·.t; ,..,. ~ ·- ;·,_;, . 1 • -_:;i- "; ·', "·.li•,:1:1 ,'- 1" ' ' 

. ' 
Government and the Election Commi~sion of India. 
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Delimitation of Constituencies . . ~-; [. ";,. '_·. ·; 

4.17 .Since 1971, the n_umt;>e_r of seats in the Lok-Sabl;la Iallqcated t? different 

States has been frozen. No fresl;l Delimitation ,Com'mi::;sion: has been f~rflled. 

The C_ommission re~o~~en~s that i~tra~State -~t liniitati~ri e~~~
may be un'dertaken by the ·Election Commission for Lok Sabha aria 

' . ' . . ! ' ' . ! [" . • : . • ... j. ·_, 

assembly constituencies and the Scheduled ·caste.s arid Non-Schedule(! 
- . ·• • ' . ,' . • '. • ! \ ' ~ . •• ' ['., . : . l ' • ' '::. 

J\rea Scheduled Tribe seats _should, be rotated.. The, Delimitatior:i Body 

should; however, reflectth~ plur~I co~positio'n of'sociJty. 

Defectiof!S 

' 
' r 
' ' 

. ., • • . • :,..._;t, ·• I , , - , 

4.18.1 The question of defections lias·.now haunted the Indian polity for av.er 
~ • - ,. • . ' : . '. -~ , '. :• ., t . .. 

thr13e decades. This was sought to be eliiniriated by the,T~pth,Schedule but all 

that has happened is that whil~ indi~idual ~efe~tions h_aJe,p,eco_m~,ra~e. en /]Joe 
' ' 

defections are permitted, promoted and· amply ~ewarded:, Despite the Tenth, 
, t • 1 I 

Schedule, or-. because- of it, countless ~efections· have, l_aken place withqu·r · / 

incurring any disqualification .. ln,fact, 6n:1an ~verage more}defectibns p'e(y~a~ 
. l .,. , 

took place after the Anti-defection Law as laid down in• the Tentti Schedule came 
. ' ~ 

into force than ever earlier. ·What has t;>een even· ni"ore••discdnceiting is that 
' . ' 

some of the Speakers have tended•tti act in a partisah manner and wfthout a, . 
' proper appreciation - deliberate· or otherwise - of the provisions of the Tentti · 

• , , • . , ' 'I ' 't,_ : • , ' , ' , • ' # .I • , • 1 - , .,, ' 

Schedule. Almost everyone dealing with this subject agrees,thatdefeclions flout 1 

·, 7. - ' '. ' ' ' '"_ ~- ' ·• -;- ; ~ ' · l : ' ' , , . . . . !:"- '•• I ' 

people's mandate and cannot and·should not be permitted', neither singly nor ina. 
.• ; • . , . - . . ; . ~- - : : ; . . . -· ,; , ...• : r ~ (. - , .. 

group. The fact is that most candidates get elected on the _basis of the_ party that 
, · ' · ,I · -. ; : . - •·• 1 1 ' • l -

has given them a ticket. Defections allow these candida!es t,o theoretically go to 
. -: " , i ~ ,.,, •-; ·1 ·- • - , ·1 · .~.· ·. 

the pole opposite of this party, which is ~ot the basis o_n which people. electeg 
. . - . . . ': ~; : .-. -, .:·· .• '. ,', ·\::1 "1 •• - :•. F_:,:. ~. 

them: ~1mpl: b_ecause _ there _1-~ _no_ a~~~)1~tab11ity v1s-a.~~1s lt~: p:opte,, ~~ch_ a i 
> practice continues unatiated. Defection~ ~ncourage. corruP.tIon at th_e highest "j_ 

< • ,. ·1· • ' ,' ,i: ,- -~ ,·:•1 :: .• ~,/\~ ,,·; .-, :, ' i 

levels. Defectors usually are rewarded .with· political positi6,ns and other such: 1 

perquisites so openly thai it r'eally ~~kdsi1 mockeJit ~ur·~~i-i'.i·ocr~cy .. ·:·•'' ;,.-::· . 
I 1 ·1 ' 

I 
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! 
. I 

' . 

, ~'.1 ~-?. Tt{ei co/mi~_~ion recommends that the provisions of:._the ;enth 

~ -----··sche1ule ·faf,i'he -Constitution should be amended specifically to provide 

~tau 'jier~on~/defecti~g - whether individu"ally or in groups - from 'the 
• ! •• ~ ' ) ~ ! . . • - - . • : 

· ·' · · P.~.rt_y pr t~e alliance'of parties, on whose ticket"they had been elected, must . 

. ,r;;'Jigri'fr'om their pa~liamentary or assembly seats·ana must contest fresh 
' . !~ ~--· . .. . " J, • ._. • ' - ' . . • 

~- -,,,.---. elections. In· other words, th_ey should' lose their membership anti the 
. • ·, .. • r · • - • . , , t , . 

' I 
I 
I 
! . 
) 

' 
!, 
' ' 

protection under the provision of split, etc.· should be scrapped. The 

'.defectors should'also be deba~red to h~ld any"p'ublic office otii minister or 
• , ·,· r ' • •• ·1 ' ,., . •1 · ' ·' ,: ' • · 

any other ·remunerative· political post for at · least th~ duration of the 
• • - - • • > _ • •• c I "· ' : , • ' . • , ! , • I• • / 

remaining term of, the existing legislature or' until, th~ next fre·sh electioris 

whi_chever i~ earlier'., The vbt1fcasfby a'defector to:t~pple ·a'government 

should be treated as invalid. The Commission furth.er rei:omrriends"that the 
• . ,•-.. t 

power to decide on questions as to disqualific·ation on g'round of defection 
~ -,- _,, ·C.•'f" i • ·,, ... ·' • ·i. ,·. ,(. f"-.r •. ·i , - 1~·..,:•·,· - , , 
·should vest in the- Election Commission instead of in the ·chairman or 
'' -,: ·; • .,. ,, • · • , i 11 --~- : l :':;;.\J 
Speaker of the House concerrietl. 

,, 1' ",'l(; ;" ,, ~i' ',JI ;.·•~ ~~~ -•' 

'""J ·· overs,ied Coun~il of Ministers ' ,,,,., 
;.,,-•• ti ... 

• • 1 • • • :; r:· ; • {o, '. 
. ' ~ 

4.19.. Th!!. practice .of· havi11g ove_ri;i:;~d ,Cou11c,il: of i M_inist~rs,\.~ust be 

prohibit~d by law. A ceilJng on ~he nu~ber otMi~_ister~. i!l,any s~~re or. the 
1 . 

Union government be fixed at the.maximum of 10,'.'fo of the'tot~I strength of 

the popular house of the legislature. In this conn11ction; teference is also 
'' . 

invite:d to clause' 4 of article.239AA of the Constitutidn; wh.icti limits the size 
• • . ' • I 

of tfie·Council of the Ministers to not more th~n ·1\ci% of the· total number of 

"members in the Legislative'Assembly'"bf'the INaiion~1'1c~pital Territory ·gf 
Delhi.\ .- . ~ . : \: < ,1 • ~-

•: Also, .the pr~ctic~ qf .,:_reaJir,,g,a n!Jmber of pontjcal -offices with the 

__ pqsition, p~rksan_d p~ivileges of:a 111ini_ste_r:sh9ulq al_s,o J:>e.discouraged _and 

:. at·•:all eve_nts ~heir :.r:i,u~b~r:,shoui_d be limited ,,tq. 2,\P~.r_,,cent of-:the total 

strength of th!! lower house . 

..; 
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Problemsof.lnstability ,,.,.;, .,/ ... ,.,._y·•· \ ,_ 
..___, -. 

"''' • ... • .• • .. • • ,. J .\ . • •. ·~. 

4.20 .. 1 The last fe~ decades.~a;v~ seen a_ grE:_~t deal of p9lit_ical inst?bimy in~i~~ 

Durin~ Jen years, Jhere _we.re ~~ve~;gov~rnments at !~.E;j 9~jo_n l~ye·r .. J3ei.n_g 

minority govemment~,-ihes~ wer~ w1a,bl~ ,to pr,ovi_de ~~1;1,~I;~ aqmil')!S,tfc!ti9-n ·.a.Qd 

st.ab!e polici!'!S~_ ,Jhe reas.ons.are f191 fa~ to fi~d. We_.a90µ,,tecl}~e W~stm'inst~~:....__~ , 

model of FPTR system of elections butforgot t~~~ it wor~~;!Jlail)ly in con:,mu~icm ~,i::~\ 
. with q. two, p~rty system or a limited .. r:i,vmb!jr of, J?~i;tjes .• The; pqi!})car SY,~!em ;ar:i,~ 

' the politicization ofp?ste and commun?I identities t:iavepr,c;,v~d _t~ be very divi_fi('te 

of society and disruptive of. the. national. ethos.. It. has:,become increasingly 
•. , ·,, .. ! ,} , •, ,,i .•· ~ , r -. j''~1-. _ • ··~,.•••- ' 1; 

difficult to get a workable majority .to form a. government ancl make a .success of, 
• - •• •'' , . •• ,: •l ' '· r ,f •1 I ·, >~-• ._.., • ,I· ~ I 

cm~lition .. ,arrangements,..:·. . . , : , •·e, •. ,,.:,.. ,,_; •~:,.•.:•i'<' i 
., 

_ . , ,-. ,,.. , ,._ · - ,' .,...J~\.. _!, •• :."·· _, ·;-,-:_, ~:;: ,_,1; :·. ·l·..,;•,~,·i ; 
4.20.2 This has had very negative repercussions on the quality of governal"1ce: 

, •• -. j :1 ,-_.,; .•. ,-,·.,. \ ~~:: ·.-:: .. : ',-j, ,,-1; ~;:•ir-t·:•·~Ji-;, 
because to cobble up a wprkable majority to form government, compromises had 

• - .. · ' · • · ~ -1.,2 ,.,T l :} ~ .. 10 ··f; ,:.- .• , ~ 
to be made aml ideoJogy or notions of quality of governance sometimes might ~· . . . . . 
have taken a back1seat. The consequences are,severe",Law.and.order.suffers · • 

" 1l I , • I ' ' • ,.('_,. .~,(, '·•' 
G t~J . , 

because contr,01 mechanisms break down or ·become very loose. II, beco.mes, · 
-"' • . I , 

·difficulqqJake strong mea·sures to·curb·corruptibri'and proviae:clean arid quality .. 
. (tt •· . . . •·· . . 

·governance .. In the 'end,' if is ·tne :citizen who· is .'the ·victin,i::•of· aW:'the ': 

misgovernance.·' 
! 

, 1·- --·•·i · ·,, r-· ,-:-~r .-.~ .... ')'•' 

~~-20.3 Qut.~f 1,900 inde·p-endf:l11i' candi_dat~~,~ho·contf:l~t.e.~-th.i.ge~e;~I ~,;c;ti4~: in 

, 1998, ,only 6(0.65%) succeeded, 8_8_5(47,o/o),19s_t, their df:lposils, :-~i,k~Y,(i§~ .out 6f : .. 

.:f~e 1063~ candi~ates, .who .c,:onteslf:l.~:: the .. 1_~9.6, Lo_k-S~_qhc)•:.electio_n~ •. only · ': 

9(0.08%)-Won-and 10,603(99.7%) lost their deposits. It is al~o kno~n lh!'lt:~ost 
' ' 

of these so-called independent candidates are in fact dummy· carididale!:l or 
' ' 

defectors from their' parties·on being·denied party tickets: ·Tt\ese·canaidates·only 
• • t ' 

vitiate !tie sanctity· of-the electoral 'process :and involve waste 1of-r~sdur'ce~l "Thi~ 
. I . . , . 

was. carried to ridiculous limits wheri' a_i Lok 'Sabha 'coristituency iri Andtira 
• I ' ' I : : : • ~ 
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Prade~h (Nalgohda, ih ,1996) ·,had 480· contestants. ,Similarly there hav~ ,been 

as.sembly constituencie.s re~ching·Over -1.000 candidates. 

· The Goriimission ·recommends. that ,independent candidates be . 

discouraged ·and,·qniy: those wiio h~ve· aitrac~'"record of ,haying, wori any· :. . ' ' 

local election or who-are nornihated by at least .twenty eJ~ctecl members:c;>f 

,. pan<;hayafs: Munl~ipaliUes,'cirother local bodies spread out In majority of 
' . - . - " - . " . 

electofaL;distdcts. ih .their·coiis~1t.:ufocy·shoul(! .:,b~ allo_wed to c~nt~st for 
' ' 

Al?sembly ,or-Pifrliament. 
- . ' . 

0 

I ., CJ 
, ~•.:•

0
/

0 
;, , ;' .1_.'-,,;,-.::1. ,!._·. . , ',.: 

1 
•· 1 ! -_,,; ;,: I,', , , 1 • • , 0 

. 4:79_,4 I~ _o/i:le,(}i;i ,.<3t\~?k. ,th~· prol,ifer1:1t\o,n, :. 9( the, numb~r Of .independent 
• • • •, t , ,, , , .. ~•, , I , •

1
-., , , , I r • , , , , , • , 

i:an,di,dllfe$' c3_nc:f!he' malpfac\ices iii~l e,nter;in(i:i'the e!ec:ticin process because of? 
, '-~~•-· _~,-- f,:l ·,,, • l • J ,', ., '. ·, .,.' , , .,,, 1 .• -.... ··-~• ', !'" : ' , 

th~ influx of. ,IJie 'i[ldependen,t ca,,:i5Hd9:fos, th,e existing security· d~posits in 
r • .• , ,, :..:·~,-•,;,, .- -• \., .;..;i -" .. -;q.-,_, _,.I· ~.t .·,~' • , _,,'~ •~-.: •· •_-:_,-. ......__. 1 ·, • 

. res1iect of independent candidates. may be doubled. Further, it should be 
'' ., . 1,.' :.1=!~'· ,::., :..·~.··,1:·.: ';· •:·.;,.' · . ..:.•:.1· .. f. .•. •',"• .• ·· ',,:. + .. ~. 

dp,led progressively eyefy Yi!af,for those indepepdents who fall to win · 

~nd'5tih,keep'cohte~ting eiectio~s.; if a~~ i~depehdent ~~~didate ~~~ failed : 

to get at ·least five percent of the:- total nlii'nb~r of v~tes :c·ast ln-h!s .:_: 
> ; .+ • • ,. • •• ,, ' • • ' ,1 - • '-..,. 

constituency; .. i,etshe.:stiould'_:iiot :6e allowed. to corit!l!st as,, i!1.d!tpl!nde_n~ • 
, • • - C •' • ' • , , ' t • , I • •--------...... . -

ca"didat~ ,fo~.the,~am~'.office_agai~ at ie.ast for.,6, Y.ears., .. :, . -: ··--;,~-. -:-:·.:. 

- .,,,;··,,::.;.:,::,:,::,:.;'.::>,•;.,!;,,:);>'.;1· .· ,.;; ...... j.,··::-:·•,;;': .. :,' .. :::-:.;:-,\::;-:-:,. 
4.20.5An . independent. candidate· Who. IOses;.:election '-three .. times. 

',•"!~ 1 '' 'r-;·:~:: -:-~t\~ :' . .;r··~·/..1':• ',, '.'{t,f·t,.'1 ,, ,·-.,.. 1~· :· 1 •• t-~L-, .. ,:- ·••+' -,. i' ,. ,, .' . 

consecutively fo~' .1Ji!!m~ 0office.~!?)~4~~.c~.~-did~.,e s.hould be pe.rm-..!.neqtly, · 
.~ ~ ·• '.:1· "'~,;, ._! ,,, •~·il ◄ "I j,•,; , ~ -: .. ·,. ,, +:.1-,,.i,lr~---.J·"":,. 

debarred from con sting 'electi6n to'\h'at offic'e. · , ' _ · ' . . . -~ · 
. ·:=;_i,:,.·, .·;. ,f_:,f!V· .. ~:•.·1; '\ ?,':;,:. l,' ·:~••,:.·1,,i._rc:;::( ·~.7~•.; .. •,;:~~.-.: .. ··:,_'i'J_';.:'. .. ), ~~-

·_ . 4.20:6The minimum· umber of valid votes paned shouid be'incieased to : 
' ,. \ • • , ' I I I , ·' .... 

2's% .from the· current 1°6,~7·% as a :cqn~.iti9ry :.f~r ,t.~e. ~eP,~s/t_ ~ot.·J:,eing: 
._ ' • • • • ' : • • - '' ' ' • ' ' t- ' • • ,: • 

forfeited. This would further reduce the riUmbe'r of non-serious.candidates. 
' r . I -· • ,, • . ' 

~ :-.f·1 ' .1 /, • • . ·;;,., •:n ·' ···. . ,: ...._ . • . 
.4.20,7 In thi;i ,.cqnsidered vi,ew of, the .'co~1]1i~~io'n, it_ shoul~-,!>~. possible·-., / 

H ;, ,L -~ It, • ,t• )--~. ·, '•. •·;•; t•.>• f;,1 ; <>., •~ -•~.-•~ ,.,,'•.• ••.' •'i;':; •• '','., • ,- .f•~, 

wit!J?~ta.~,Y ,;-~'li;tit~.~i?}1~1 ~'fl?O.'~.~;"i., ,~o ~~qti~e 1f~~ t1~e ~}-~~fi.~~1 of ~t~e;
1 

L~,a.i:ler,Qf t.~.e .. n,04~~JT0,k 7!1~h-~/~~<!~~.:A,~~en;i,~1.y):a,pQ~::"."i1h t~e eJ,~~~i,o_n _of ·. 
the. Speaker and in lil~e manner· urider t~e Rule~ qf Prqcedure. The person 

so elected may be appointect'th~•Prime Minister/~hi,!lfMinister, 
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' 

The eligibility of non-Indian born citizens to hold high offices· 

4.21. It was suggested that the highest offices in the realm such. as President, 

Vice-President, Prime Minister and Chief Justice of India should·t;>e-open only to 

natural born citize~s .of Jndia or. those whose parents ·or grandparer:its were·. 

citizens of' India. The matter :was discussed af more· than one sittings .of the 

Commission. The Commission fourid that the said_-suggestion was not with.out · . . . . . 
. force. -Atthe same time, •the-other"point of view put forward was. that denial of the · 

. ' ' 

sah'i'high offices. solely on account of the fact that the person w·as not,a··n_aturar 

born citizen dr'lndia or his parents _or grand.parents were not citizens -of lnqia, 
' '.,. - ' , ', .... • • ' ' • • - - ' • • - '· ~ • < 

~ght .deprive s?me 'cilizensJrom_ occupying· these high o~i,ces eve~· if they ~ere 

otherwise worthy and _accept_able. The opinion in the Comni_ission'was equally 

. divided. The Commission recomme~tls that this jssue b'e ·examined in 
• ; ' . . • l ,, I • • • • c • • ' ~ -', • ' " :.-. ; , • ' ~, • • 

depth through a political process after a national' i;lialogue. 
,, .. - ' '... .-,, . - . ' ' '.. 

~~-

Appointment of· ."the Election Commissioners ,and .,State 
Commissioners 

"El:cttn.' , 
C-

4.22 ·' ·The Commission reco~mends thaUhe Chief Election·Commissioner 

and the other Election' Commissioners should -b~ · appointed · cin the , 

•. _- ;ecommendation of :a bociy consisting of the Prime Minister, Leader of the · 

~:~::l:::ri:;t::e L:o: :::hh:-~::~::t~t::t~~::::::~,:~:! ::~::·:::::~. 

Similar procedur~ sh~uld _be.adopted 1~ the. case of a'_;intrrient t>j ~t~ti/--
Election Comm)ssioriers,- , · · · •,: · _. · _, ; / _, _ . ; , _ .. 

Candiiiat~s _owing Government Due~ . 
, · I J, ,, 

4.23 It is recommended that all candi~ates should· be required to clear 
'.,- ·. ~-. -~- • ·. · . '_ -·- -._, ,t-1 

goverhmen't dues-before their ca'ndidatu_res 'are accepted. This pertains)o' 

p~ym~~t ofia~es a·~c1 i:;-mlancfi1nautt1ori~~d oc2up~'t1on cit·actomino~ati~h 
and a~~iiih~ 6t, t~i~"ph~nes :~n'li 'otll~l- fgoterri~eh; facilH(e~' to ~hi~h i'h~y -

-~ _L .. · ::('\ ,,I • · ~,i•, ., ,.•' -· ·,.,_ ,·_,.r,_ 
• '- ' / • '. < : .' , i 

' . 
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are no longer entitled. ·The factthat matters regarding Government dul!s in 

respect of the candidate are P!!ri~ing·befo~e.a Court of Law should be no 

excuse. 

Office of Profit 

4:24.1 Article 102 (1 )(a) of the Cohstitution,ihter alia, provides tt1at'a person sh~ll -
. . . ' . . ~ '. . . . . , i'. ~ 

be-disqualified for being chosen as, and for.being, a ·member ofeither·_House of· 
·• . • ' . . ' , ' . . - • • '1. -. • • : 

Parliament if"he holds any office of profit under the Government of India ·or the 
- • ' ' • • • j • 

Government of ~ny·State, other"thari an office·~~clared by Parliament by law' not 
. . 

to .disq°i:1alify" its holder. · .There 'are similar· pro~isioris in· rel~tion 'to State 
• • . • : . • • • ' ~ '1 ' - • 

Legislatures ir, article 191 (1 )(a)'. Thus the Pa_rliament or a· State Assembly, as 
' • I ' , , , • , • [ • ' - • l • r " 

~ the \:ase may be, can provide by law certain,_offices notto be offic~s ·of profit. 

However," the. Constitution nowtierJ provides as, tci' what offices shail be· deemed 
•: -' , • • • ! ' -•_ : ! • ' • (' i • ' _. I. • • • ' . • • ' ., 

Id bf office~ __ ofpr~fit. This has led t~ great am?~~.t of unc;ertai~ty and avoidable 

disp_i.ltes. · · • ·. · 
1 

C ' 
.. ,,... . 't.•." ;· ·:L. ; . i ~--

4.24.2"The Co,mmission received sugge~tions to the effect that,;_the .Constitution 
. . . 

may be suitably amended with a view tci provide -necessary power: in the:Election·. 
. ' . . ' ' . ... '· . •··. . . . , . _~. 

Commi~sion to .identify/provide from time. to:: lill)e , the. office~ which shall be 
' . . • . ' 'l ' . , . . . \ . I ' • .. :., " '·• • • • • "' 

dee;med to be 'offices of f:!rofil under the Government of India or the Government 

of: any' State. ·. ·,. ,"I\,' _,,.,; ., .... -

1:. ~, . ·:•:. ,•r" · -_ 1·:r,.- · ~ . . 1· 

4,;4.~ lri' order. to bbvi~t~ th·e: uncertainty;1' t~~-Co~mission ret:omniends 
• ' • • 0 • • ' • • • r > • r '• ' • "r • • ! • • • 

that by suitafile amendmeilt;in the,Constitution, the'Electioil Commission· 

may b·e emp~~ered · id identify and de~la~~ th'~ •;ari6.µs·· b~ices''undei' th1{ 

- Government ·of india or of a State t~ be offi~e·s ~f pr'o1it for the·purposes;of;. 

beirtg cliosen\";and for beiiig; a 'merriber of.the a~p'rci:p~late legisl~ture. '.• . I 

' I :.2~ :-·: ·1fl: ·~.f · .. : ~::· ' .. 'l~:~· ··1 .. .-.· yH . . : '~.:-" ,· :_:-; ~-. 
, . 

,, !'.,_• • ' ' \.:,, ' . ' . 

,I '.! . -•. 
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• 
e: Political Parties 

Background and Objectives 

' , 

:4.25 Political parties are an essential concomitant of elections in a 

repreS!3fltative .. p!!rliamen~ary qelJlo~racy., \he .quintessential ,precondition for the . ' . ,. . . . , . ' - . . 
success of the .Westminster mo,del •,is a politica,I. system of two· major parties · 

• • • • - - ' - ' • • ,_., 1 ., • • • 

based on iqeological and programmatic .orientation. T,he origiri and groi,vth of . . . . . . . '. . ' , . 

political parties in India can be traced to .the days of her struggle for freedom . 
• r , , • : ' , • • i f • • 

The overriding passion with the fighters for India's freedom and the ·founding 
' , ' .- •''. . ·/ . 

fat.hers of her. Constitution was to build a united nation and an integrated society 
. . , , 

whi\e retaining its rich. diversity and . pluralism,_. They ~xpected that an 

. ideologically oriented healthy party system would soon evolve in independent 
. ' . '. ~' . ,.. , . ' .· 

lndi;i and th.at it would contributl:l to so~ietal integration, nation building and ·· 

str~ngth~ning the.edifice of de~ocr~cy .. Unfortl!nately, thii. did ~~t hap~~n. fhe 
. ~ 

source of many of our troubles during the post independence period has been 
' ' . , . 

· our· 'failure . to evolve a ' healthy party system based on a just and: widely 

~cceptable political-econo1J1ic national agenda. · 

' . ' 
Constitution andLaw in relation to Political Parties 

4.26.1 Although political parties were not mentioned in the ~onstitu_tiqn ui:itil the . 

fifty-second constituticinal amendment of 1985, the existence of some well

organised pofitic;il parties was presumed as these were already functioning. The· 

Con§titution ,only;_·guaranteed. fre_edom-of ,a.ssociation.-as a fun<;l1!1J1ental right-.. 

S_ectiolJ -29A- of:,tbe,_,Representation ~f. tbe. People ·A~t. 1951 provides -for-
• , r , 

• l ' • 

registration with the Election Commission of associations and bodies of individual 

citizens ,of India,. as, polftical-~parties.~0.The' Tenth Sc~edule to tt:,e Constit~tidlJ 

whi_ch was added by the Constitution. ·(Q2nd Amendment) Act,_ 198~ mentions 

political parties only. for the specific purpose of considering disqua[ification of a 
. . .. . . ' . ~ 'i' . . . ' . 

person for membership of either Hqyse ,,of Parliament-or of the Legislative 
. ' . 

Assembly or Legislative Council of a State on the ground of 9efection froni .his 

'. 
'' 



political party. With that exception, even today'. there is no law governing 'the 

formation, registration,'fi.mctioning or'regulatibn ~f political parties. '. 

4.26.2 The Electiol) Commission accords recognition to political pa~ies as 
' . . ,'' ,. ',' ·:-

national or state parties in accoroa,;ice with the norrps. laid_ do,wr;i, in .t~e. Election. 
. , _ - I ' •• • '- ' - ·, • ' , , '- • ~ · 1 ,, • • 

Symbols (Reser:vation i'lnd: Allotmert) Order, t968 .. This is for the very lim,it~d 

purpose. of. c;1ll~cation of S~mbols. _ Th~ numb~-; ~f :Partiei°i·e?~gni~ed as n~tiqnal, 

parties has been varying from 14 to 4 .owing: to continuous review .of.the status 
' • • -• ... , • , ' • " ' . ' J' I' • • • ' 

based on their perform§lnce at the polls. 

The Present Scenario 

4.27.1 The evolution of party sy~tem after independence is a plcture:of 

transformation .from one-party .'domin_ant systeni to a complex of multi-party 
,. •;. , •I ,, , ' ~, ,: • f , • , • , • • • • 1 , ., \ • ;," , ' /.', , + :, 

system in which strong trends of fragmentation; factionalism· ·and· regionalism 
• Ji" ' ' 1 .• ' • , • • .: ' '·•1 !~ , ", "·, ., " . • i \, ' . ' ' " ": ,. " ~ 

coupled with the desire: to form· alliances for "seeking a' shai-E! lri p·ower "are. 
• ' , , j • • ·, 1 - · , - , ' , ~, 

increasingly; occurring. - This trend culminated in 'hlirig' Houses after· last_ few 

gen~ral elections. Another significant development affecting the party system· i-~ 

the emergence of coalition p~litics. . , . 
. . ' ' ' 

4.27.2' In recent years>fhere'has beeri sharp increase· in 'political mol>llization of. . ' 
the electorate on the basis of social cleavages oaSed on ai;criptiveddentities, in 

. ' .... - ' 

particular of religion and caste.· ' Casteisni,c,i1commilnalism, and, personality 

domination have been the •mairi"planks -around which the fragmentation of 

political parties has taken place. Political' parties have invariably exploited these 

sentiments for gaining support of the voters. : -These-: developments have 

necessitated a need for a· review of the'working· of the· political par:ties and their 

role arid perfor~ance in the scheme of Indian poiityand_,Constitution. 

Studies and Reports 

4.28 The Commission had the-oppo,rtunity to examine the,suggestiqns made by 
, • I 

a number of academic and research institutions, political observers and analysts, . . 
scholars, journalists and academicians and .Committees and Commissions . . . 

appointed by the Government of India. These included the studies conducted by 
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Geritr,y. }o~ ,R.~,licy" ~~s~ar_c~ (Lok_ -~~j ,B~{al O[) Par,ty ~~forms, 2oqo_), ~ .M. 

Tarakunde Committee (.1_974s75), Pi.nEls~ _Goswami Committee .Report (1990), 
• ~• '-• 1 ,, f • •J-,.,,., -., l , ...._ •· ' ,.! , . 

-· Justice V.R .. Krishna Iyer Committee (1994) and 170th Report on "Reform of the 

Eigctdfal: L~t;;;:- (1999) of'ihe -Law Commissiori.: Th~' Corisultaiion Paper2 on ' 

'···R'evi~w" o(th~ v.Ybrking 'of'Poiitical Parties speciaUy in relation to Elections' and. 

Reform \ O~tioH~·;·' m'ak~s -- a bri~f survey of . the' . variou'i{ issues. and the 

rec:ofurhendaticihs' "cli's6u"ssed · 'iri · ii,e'se' "studies 'and in the liirge' ri~mber of . , 
r~pre~e~tations~'and m~nibranda received' by 'the··t~nimisslon' from' eminent l 

persons, political parties, institutions and the' ~eneral public. 

Identifying the Problem Areas 

, • , • ;: , • ,\' . I; , • , } ' 1 , • . . '/•.• , -; • t , ; "•/-; ·' ,'.::: 1
, , '. _ • \: 

4.29 ,l;:!;!Vi(lg regard to the preyailing political scenario in the co\intry and the 
,I_. - ..,;•'._- _.,, .,• .•, •• 1' .•I,,,~-., ·:,\ • ., • -- .. • _.,, '•,,', ,· ,• • . •. •• 

.. hard fact that no electoral reforms can be effective without reforms in the political 
.?::.· :·.·::; .,.,.,~ ·, \1~ . _ ·,,v·:>•·:.·. 't_" · , , ;, . •. ,,· •• · 

party system, the Commission identified the following as some of the areas of · 
, , • •• ,. • ,1~ ., • ·~--:::· .r .,·~. .. _ _ - , .,_,· .- •:·: --,·-~ .. , 

irrimedia~El ~o_ncern.:- : . _ ;, ., .. , , ,. .. , ,, _. _-, . - · ~ 
\ 

a€> Institutionalization of political parties - need ·tor a conip'retiensive . ' ' 
-. • : . -l_egislation -tq;re_gvlate.P,?r!Y, ac:t!vi~ies, .!(riteri?J<?.~, r,egistratioQ,.aS;l\l:national . . - ' . . , - ' 

or State party,- de~re.c;ongitiol') ofpa_rties, _ . _ , __ _ · 

,. ..q..Structural anp organlzatior:i:a!.r.e_forms - pa[ly :Qrgan_izatigns - Natiohal, 

.State anddocal levels - inner,party.democracy .- regular par:ty-aj~ctiqns, . 
' 

rec~uitment: .of . party, cadres, -'Soc;_ializatiq~·,., d_evelopment _ ar<! .. training, 

res_earc;:h;-thinking .81'!9 policy.planning _activitie·s.of the_ party.,. '. . 

:_ o€> Problems of party funding_~ need-for-a ·legislation to -regulate party funds -

distribution :and spendir:ig ·of party funds during non>-election :aod E!lection, 

times. 
' , ·, ., . :~' ;, ' . . 

..q.. Maintenance of regular accounts by the political parties - auditing and . 

publishing· - 'making audited,accounts availal51e for open: inspection. 
, .. 

-·• 

2 . . ·,•.;., ' ·"' n• • . ' • , 

-See Volume !!_(Book 1L~flhe Repo_rt. 
• ,, •.,' j' 
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; , ~ :To what extent and in what way party system could be, reformed so as to 

p_ave·the way for.the establishment of-stable governments base_d on the 

concept of two party system or dual party alliance sys\em. 

"GI Steps to <;:heck criminalisation. of politic;al parties. 

"GI Steps to curb·the role of casieisri, and communalism. 
. . 

· "Gt Steps tcfencourage gender p"articipatiori in the political organizations. . . . . 
"GI Party system and governance - . Mechanisms to': make parties viable 

·, · · instrume"nts of good governarice? 

Law "ror Political Parties 
' ., 

4,30.1 , The Commission re~pmmen~~- tha~ . there shoul.d ·, be a 

comJ>rehensive . legislation [m~y · be named . a~ the Political . 'Parties 

(Registration .and.· Regulation) Act]; r~gulating : th.e regjstratiOI"!, and 

functioning of political parties or alliances of parties in India.,., 
• • • t : • 

. . 
4.30.2 The .proposed legislation .should provide for compulsory registration-for • .,,_;i, ' • I .._ • • 

every political party or_ pre-poll. alliance .. It should, l~Yf down conditions for the 

constitution of.a politic:al party or alliance and for.regis,tratiqn, recognition _arid ,de~ 

iegi~tration and d~recognition. .;· ... ·. :· : . ·• 

4.30.3 The Commission r~co~mends that every pc;ilitical p~rty o~,aJli~nce_. . . . 

sh~uld, in" its Memoranda ·of Association,_Rules _and Regulations provide 

for its doors· being :operi tcd111· citizens: irrespectiv~ of'any distiricti~/is of 

caste, c~mmun;ty_ or the lik~. If should ·swe~r- alleg!atjce to t~e:prQvisiohs 

of 'the Constitution arid: to the· 'sovereignty and -integrity of :the' n·ation, 
·.. · - · · : · · - - · r · ,, 1 .. : · ' • - 1 · '- , • · : ,•·-, , ' , · ·. 
regular elections at an. interval of three years at. its various 'levels 'of tlie 

' . • ,· . ; . ' ' . . . ' . -· .. ' . '~ . .. . J; . .: ,'.'1 . i 

p'arty; reservation/representation of at least 30 perc~nt of its· organi,zational 
.• , r· - ~ - ·_ . ~- t . ' i ' • . ' l ' . ., ' • 

positions at v_arious leyels· and, the same 11ercentage of pa·rty tickets' for 
• ' • j • I ' 0 

. parliamentary' and State legisi'atu're seati(to :...,;~Men.'- Failu~e· tci-"do. so 

. sllould ifivite't°he" penalty ofth.e' j;~i-ty lo~ing :redogni_ti~ri., . 
. ·.' '"'-~;.·-=-~-~ ., . : 
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4.30.4 The law should make it compulsory: for the parties-to maintain 

accounts·· of the ·receipt of funds and expenditure· in a .systemat!.c- and . . , ' . . . 

regular way. Ttie form.of accounts,of receipt·and expendit~rn and decl~rat!ori 

about the sources of funds·._marbe prescrjbed by an.independent b_ody of 

Accounts & Audit experts, created under. the· propgs~c;l Ac\. Th,!3:, ai:counts 
. , 

· should also be compulsorily audited by th_e same-ir,depenc;l~nt body, cr.~clted 
. ' . . 

under the legjslaticin which shoLJld, also prepare a report on the financii:!I status of 
• ~ . • • ,- '. • ' . • -. I.. 

the political party which along with the audi!~d i:!f99un,ts should .b~ OP,en and 

available to public for study and inspection. 

4.30.5 The Commission recommends· the enactment of arJ appropr.ii:!te 

· ·provislori·'making it compulsory tor·:the· political p·anies requiring their 

,:canctidates to decla;e tlleir assets and ljab!lities at' the time of filin·g:thefr 

·nomination before the returning· officers for, election to ·any office'·ati any 

• ... . level of government.· · ,, · _-., , ; I 1 • 1 ' , . ,•, . ·,; :,. ·• -. . . 

O" · - 4'.30,6 The authority ., for· registratiori; · de-registration, :recognition 'an·d 

••,,;w ',., ·:Y· ·dereco'gnitib~ of partie's,andf6r appointing'the body of auditots.shciulcj, be the 
. . . 

Election :Commission·whose decisions stiould be fin'al si,ibject to' review by,the 

, Supreme Court" on ·points of law. 

Recognition 'of Parlies. 
, . 

·. 4.31,'. 1.,: It is a desirable objectiye to PJ;9m:ote progressJ.~~_,polarisatic;m pf R?li\i,??I • 

. iqeologies and to re,d,UCE! le~s ·. serious _politic~I_. activity.. : },he pn;icess, .. of 

· recqgnitior, of political. parties by.lhe.!::lec.lio.n ,Commission. i5;af1 import9nl and 
• - • • - - • • ~- ~ - ·- - ·~ _.~ • • '· J ,, ' • ' ' • '\.-'. '.-1 -· , _,, 

.. 13ffecti~e. tool _in .!~is, las,~. :rWhil~ .. p~9!if~ra-tior:i,,o,f -~Jn?ll~r polili_cal :P~rtie~;.~~~,to 

. political copfusion, at the same Ume. the i:;ommission is awwe. that .'political 
- .. - • • • • -" ,.,. • ' ' • , • • • •• 1 ~ ~- • ~ 

,p,artiEils, with :31),th~i_r we~l,~n,o~n _h4nJan ancl strpctlJ~i'!l,:~ort~~Ti}P9S1 ~re, th!'l ~~ly 
. . ,. . . 

devices.(that qm) general~ counter.\lailing: collective powl:lr on .be~alf of the,n::iany 
• • · • . • >L ,, • •'~• • ,{.- ••••• "., , I •l,'11: .. Jo,;.,.,, ,, ~ 

individually powerl.~~~··. ,~gai~st. t~e_;/ef~li_v~ly. _fe~ .~/7_0,._~r~, i~~i,yj_qp.~IJ/_;,;-:J:~r 

organizationally - powerful'. 'rtie approach, the.refore,, needs to bala~ce. 'I 

. ' ,, 



considerations of stability on the one hand and the need to reflect the aspirations 

of a plural society, on the other. 

4.31.2 At present, for the allotment of an exclusive _symbol, State Parties need 

6% of the votes polled plus 2 members in the LeQi_slative Assembly. The 
. -

alternative criteria for recognition is at least 3% of the seats.in the Lower House. . ' -. ' . ,' . ',_ ,- '' ~' , . . 
At the national lev.el such a rec9gnition ~ould req1.Jire 6% of the votes polled in at 

< ,... ' ~ • - -

I.east 4 States pl~s_ 4 member_s in the Lok Sab_ha, .9f al\\)rnatively i:it least 2% of 

membership of the Lok Sabha drawn from at least 3 States. 
. . •• , , '' - ' '11• ; . • 

The. Commission recommends that the Election Commission-should 
\' ,, ,- '• '• • C 

progressively increase the threshold criterion for eligibility for recognition 

s·o··that ,the· proliferation of sm·aller_ politic?I ·parties is· discouraged. Oniy 

parties or a pre~pcill allian'ce of political• parties registered as national . ' ' . 
parties ·or alliances with the''Electi~n Co'miriissiori b'e allotted a common 

' - . ' 

sy111boi to contest 'elections for the Lok Sab_ha .. : State parties maf be 

allotted symbols to contest elections for St~te Legislatures arid the Council 

of States (Rajya Sabha). ,,.,, . .,,. " :,:..:. '.: t -~ , • 

Rules and Regulations 

4.32 The, _rules. and. by-laws, of the partie~ 9~~ki~g registq=ition should inc)u,de ·, 

provisions for: . . ,_ ~ ' ,. 
\. 

. (a) · a declaration of adherence to. democratic, values and norms of the 
• ! · • · • !' .a " ' • • • i( r ' • • •·' • -' • !; 

· . Constitution in: \~eir _inner party organiz?tions,.. , 

(b) a declaration, t?.shyq vio_lence fW P,9)iti~_?I 9?iris, 

(c)· ..• a ldeclaratior.i: not ,to resort td. £8.st,e,i~rn·;;,~n·d.;c9m.!J1una[isrn (or 

political mobilisation, but'.to adhere t~ 'ihe principles of secularism in 

the achievemel'lt of their objectives, 

(d). , a provision for party conventions' to riominate·and select candidates 

Jpr po
0

1iticalofflc~~I at flie:'grass r6b
0

t a~d State i'evels, 
' J., 
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(e) a code of conduct (which each political party should evolve for . / 

itself), · 

• (f) some institutional mechanism for planning, thinking and research 

on crucial socio-economic issues .facing the natio~ and ~ducati~n'aJ 

cells for sociaiizing their party cadre·s· · a[ld preparing ·them for 

· responsibilities of governance, 

:(g) implementation of legai"prpvi~ions . regarding representation tb 

women 'and weaRe'r' sections· of societf in party offices a_nd in 

candidacy for elections. to' Houses of Legisl~tures. 

Needs for Stability 

4.33, 1 In a situc1tion where no ~ingle p9litical party or pr~0po)l;alliar;ice of parties 
• . I 

succeeds in SE;lc,uring a clear m_ajority·in ttie Lok Sabha after.elections., [nsteacj of 

i,:ivolving' ti,e -highest offiCE;l of. the President ,in the-•controversii;i~. of finding out 

who could command the confidence of the House,.itwould·be best to leave.-it to 
• ' . • •.• • . - '" - • . i 

the ,House itself to_ d~ter:r:nini;i m?j9rity support tci'a·Jeader .. It_ wo4lp ,remove. 

uncertainty and also obviate the need for the President,1;1sking .his:ap,pointee as - · 

Prime Minister to seek a vol~ of confidence withi~•certain number of days. . '· 
' ' ! 

•✓ L . ', 

4.33.2 The Commission, th~refore, recomme'nds that in a situation where 

.· no sirigle politic~( party or pre;poll'~iliance of p~rties 'succeeds in'securing 

a clear majority in the Lok Sabha after electioris, the Rules of Procedure in 
•~ , , - , l • •- •• .: , ' ,/" ••• i, • ., · ~-~ · . 

Lok Sabha may provide for the election'ofthe. ~eader of the'H_ous-e_ by the 

Lok Sabha-along Witts the el~ction, of th_e Speaker and in the li~e ,manner. 
. \ . . . . ' 

· The Leader may then be appoirited.-'as the ·Prime· Min_ister. · "Ftie .same 

,, 'procedure may be•followed for the·office of the bhiefM,irlister in the State 

concerned.· 

4.33.3. The Commission .further, recommends an amendment.in· the- Rules of 
' ' • ' L ·• • , • • ••, ··~•'--/ •\ •'- •• 

Procedure for. i:ldoption 9.f a sys\~m-pf, co:nstru~tiv~:yot,e ,of np, c;o~fi.d!3hce: ·For a.•. 

motion of no-con_fidence to be, brought out agai~_sfa govern11_1ent at least 
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20% of the total,nµmber of ~embers-of.the House .. ~houlc!,g!°"e notice. Also; 
, . 

.the motion should be accompanied-by .a-. proposal of,.alternatlve Lead!!r,to 
,· ,J ' . . ,._ . • .• . '• ' '. ' '. - ' . ' : . • - ' •• 

be voted simultaneously. - •. -, . •• • I . 

. ,, ' i~~. ,··.' . 
Scourge ofC!1m1nalisation 

4.34 • The Cominissio~' recominends'.:tf1at' tlie proposed ·(aw on political 

parties: should p~ovide. that, no 'politi~al_ p~rtY should •sponsor -or pi-ovide 

· . ticket to a candidate for contesting ele~tions· _if ·he was· convicte(! by any 

cou·rffor·any c;:riininal offent:e'or ifthe·t:o~·ns have•frameci.crimlnal charges 

-ag;inst liim. l"he law should ~pecifi~ally provide that if any party violates, 
' - . - . ' ' 

this provision, the candidate involved's'nould be liable to' be disqualified · 

and tlie' party der~gist_ered an'd der,~'b·g~ised forthwith; ',.. ,' 

.. •f:unding 'Political Parties · 

4.35.1 The prpblem- of p_olitical funding is -~ complex one and -~here are no 
~ - • __ ,: • ,··,," ·,: -: ','•) --,·~ .,.,••-,- .. ,.-1;:. '-,· . ' .·. 

·pana'ceas .. Political ·p·art1es l')eed hefty ·contrrbµt1ons1 froni companies· and from 
• • '., • •, -~-i ·, ' . ·1--••~" ,,._;,.,_.,. ', ,·, _· ·.~!-

other less desirable sources.'· The greater the'·contribution, ·the greater the risk pf 
. ' ,, ' 

"' ' ,· 1·•' ~ · .... -~ -,..'; ·•1·1. _.. ·.. . _,._ 

dependence, corcuption· ·and·· lacR· of p'robity, ·in ·public•'fife. · The demand for-' 
- . I' . . . . . 

. 'fransparency'niust be' conbe'lved :as a ;deniocraii6\1?iGe in 'itself,. a'. tool designed 

to avoid any wrongtul'°iriflue~ces ot'moiley'ii-j"politics:, If l~ws afe"intended tcfbe • -

effe~tive with reg~~d 'to' fr~nsparerfoy,1 the{should \:,e ,general ln hature a'nd ·-
.. • ' ,. ' 1, ' ' • ,. ' • . 

enforced witl:ri-'espect to everyon·e·, and ri6tjust'p61itical'paities or'candidates, buf. 

also to the donors as well. Otherwise,' alternate o{in,direi:fwaysto' evade'riontrol'' 

will be. d~vised. · 1n fa~t. whii~• it hf essential' to· stre~gtli'en regulation'·and 'the 

mechanisms arid capa6'iiities of sup~rvision and coritr9lli~g ~ntities: all 'thls only 
·, 1 - ' _'. ·" ' •• ]. • ·";;; :, f-,,· ...... ,• t•' 1 • .• ;• -

·addresses· part: of the· p'roblem. Quite often·, _funding' arid commitments do'not , 
• - 1 ~ '.t-, ·,.:1. l: \., .. - :_·1:1,,,.; : .. ~ 

reach the parties, but rather go. directly to the c;anaidate and his/her inner circle·of 
,, ,, ' ' • ~ . --;·. ,' ' ; j :1" • : ' .• "' ,, ;, . ~¥' :'" . 

· supporters .. This is truer tod~y in the-context:of,the ;image ahq credibility cri_si!> 
' • ' f •' • 1 ' ' ,,', 1 ' ' ' I ••. ' , • '', f• • • ' '• , • t: •' ,,.. 

that party organisations have b'e_en ·undergoing, and the emergence·of .regional 

leaders due to the regionali~atior\ 1 ''proc~ss. This u'~ua!ly "'tehds to make 
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. transactions between .donors anc! beneficiaries'. become even more secretive. 

Hence; the senior'leaders or-party members m·ay'often not be aware of private 

contributions (many of them dubious in origin and in quite large sums). 
. . 

Consequently, any proposals for reforms concer~ing political funding should 

revolve, among other things, around the following four main objectives: 
. . 

(i) , reducing· the influence of. money bY. diminishing its impact ~by 

sh9[le'1ing car,p_aig'1~•- establishing ceilings·:on el(pendi_ture and 

Jjmiting individual co_nt~ibutions); , . 

(ii) improving the use of money by investing 'it on more productive 
- . - . . . 

activities for the sake of.d.emocracy, and not just squandering it on 

propaganda and: n~gative ci;irnpaigris; . . _ 

(iii) stopping, or at lea_st curtajling, as much as possible, curr~nt leyel~

of influence peddling and-political corruption; and 

(iv) strengthening public disclosure and transparency mechanisms with . . . 

respect to both the origin and the use of funds. 

4.35.2 At present, different Acts. regulate the flow of. funds to political parties both 
I, . • • • , 

from internal as well as external sources .. The Commission recommends that a 
, ' ' . . . '. ' . ' -

comprehensive legislation providing for regulation of contributions to the 
. ' ,J' . ' • • 

·political parties and t<>wards election expenses. should be enacted by 
' ' . . . . . , ,·. 

consolidating suet) l_aws. The new law should ai'1l at bring,ng tr,ansparency · · 
. ' -

in.to political fu!lding. It should permit corpor11te donations within higll~r 
I • • , • 

- prescribed li!Tlits and keep them transparent. It should mak" ali legal and ,.. 
- ' ' " . . 

transparent donations upto _a specified limit tax exempt an~ treat this tax 

loss to_ the state as. its contribution. to state funding of elections. For . . . ~ . . 
example,. tax exemptions could be limited to saY. Rs.25,000 for individuals and 
" ' . . ' - . . . 
Ri;.10,00,000 for companies provided that the contributio~s are made to p~rty 

fund~ and no~ to individuals. In the case of corporate contributions; .the Board of 
" • ' r ' , • 

Qirectors may approve up.to say Rs.10,09,000 and anything qver this amount 
• I ' • • • • • • • ,- ,• ·• ' • • • 

may be approved bY the shareholders. P_olitical f.un~_ing should _be; a separate . . ' . - - . . . .., . . 

head in the accounts and annu;:il .reports of the comp,:my. This•_will ensure ~- ~ . . . . 
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transparency. This will be in addition to the existing condilio_ns laid down in the 

C9mpanies Act, f956 for making aonations to political parties. 

4.35.3 The law should contain provisions for making both donors and 

donees of political funds accountable. The Government should encourage 

the corporate bodies an~ agencie~ 'to ~st!!bli~h ~n elect~~~! trust which 

should be able to finance political parties on"'an equitable basis at the time 

of elections. 

4.35.4 Audited poJitical party acc_ounts lik~ the accounts of a public limited 

. company should be published yearly 'with full disclosures under 

predetermined account heads. 

Election Returns 

4.36 The proposed law should provide for imll)eciiate de-recognition of 

the party and enforcement of penalties for filirig false or incorrect electl~n · 

returns. 

Educational Training and Developmental Activities 

4.37 Political parties should in their rules and regulalio_ns provide ~or. 

establishing some iJ1stitutional mechanism for planning, thinking and research on 

crucial socio-economic issues facing the· nation and educational cells for 

socializing their party cadres and preparing them for responsibilities of 

!;JOVernance. 

Leadership Conventions 

4.38 Parties should seriously consider 1:!dopting the leadership convention 
. . 

. system. This wo1:1ld have the advantage first, of making the leadership election 

process more open, democratic and federal. Second, the people will know in 

advance of the prospective Prime ministerial candidates. Third, it would 

introduce a nationally aggregative mechanism in major parties and· curb the 
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tendency of regionalisation and fragmentation. If ihe national conventio; is found 
. -

too expensive, a s~ries of staggered State conven_tions may be held by major 

parties with their respective slates of candidates (common for all the States in . . . 
one party). This will go a long way in making parties aggregative and thus more 

functional in a parliamentary federal system of governance . 
. ' 

' '.I, 
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CHAPTERS 

···PARLIAMENT AND STATE; LEGISLATURES\ ,, 

. . ' 

Need-for Review . 
• ., f • -, ' 

;,,' 

. ;,,.:~,.,. ·•',.;,i1.1.~t,·r-;;_:_~."." h: 
_5.1 Parliament is Jhe pivotal. institution of our· rep~esentative parliamentary 

democratic· polity. Its role lnlhavigallng India's voyag~ iii the ,posJ-inoepende_nce ;. 

period of '.momentous d~v~lopnients · stands -in colilparis_p~· -~'iih- the best of 

-legislaiures•,anw.,,herei ih the viorld. We can'·take legltimafe 7pride and··co;,,fort· 

froni t~e impressive record-ofthe uniritam.ipted .c;:gntimiity 'at our p'arlianiehtEiry•: 
' -· ' ' 

institutions for over half a ceritlJry. However, like'~II living, inStilutiohs, Parliam~nt ,. 
. . . ' .._ 

needs to• kee'p urider ~ons!arit review its' str6'ctural-fun'ct(orial · requirerriints as 

also the entire gamut 6f ', its operationar 'procedures'.' '· Also; it ha's :tq:-be·:· 
. . . 

remembered that ih 1parliameniary di!mocracy'Jusf as Gov~rnment is responsible 
• • ' • - . I { •• - ~l .. ' . ' • ·,..,_ . 

to Parlrame11t, Parliament is also responsible to·the peciple'wt:i_o are the supreme t. 

sbvereigr:,. - --~-----.,. ·- --...,. 

,. " ,.' 'r' 

Cau~1:1 for, Concern I ' . ' 
' ' ,, ' . , ,:· . • 1 ' ' . : ' • .. ~,. ' \' /. 

5.2 If there is a sense· of unease with the way the Parliament and the State. 
' • l \. ' ; • ' I ' ~~ ... • , ' I, 

legisla_ture~ are func\ioning, it may be due to a decline in recent·year? in both the 
•:; ' ' , I '• • • •; ~ ·~ > • <' • . ._,. 

quantity and quality of work do'ne by them. Over the years the r;iumber of daY.~ 
,J! ' ' : • ' . ' ' .. ,, 

-on which the houses sir to transact legislative and other business has come 

down very significantly. Even the relatively fewer days· on which. the hou~es . 

meet are often marked by unseemly incidents, including use of force to~~rnidate· 

opponents, sho'uting ·.and, shutting out' of debate and discus~icin re~ulting iri'. 
' . ' •J",.i·. --" . .1, 4 

frequent adjciurnmenis. · -There is increasing concern about tt,e declin'e 6f 

I > • ' ' I... ; - . } " 
See• also th~ Consultation Papers released by the Commission on "lll]munity of Legislators: What do the 

words 'in respect of anything said or any voie'given by him' iri article J 05(2) signify?" and "Efficacy of Public 
Audit System In India: C&AG." in_ Volume ·11 (Book 1 ). Also see the background papers on "Working of 
Pa~iament and Need for Reforms" and "Fiscal and Monetary Policies" in Volume II (Book 3). · 
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Parliament, · falling standards of· debaie, ·erosion of . the. moral authority and 

prestige of the· supreme· tribune of the people. Corrective §iteps ar.e urgently 
. . ' . . 

neede_d · to strengthen Parli~ment's role as the auttiE,mtjc voice of the l?.eople as 

they struggle and slJffer'to 'realise the ili~piring Vision bf. a free and·. just society 

. enshrined_ in the Constitution. Also, it. is,, of the utmosUmportam,:e for survival_ of 

democracy that P~rliament continue,s to occupy a position of the highest esteein · 

in the minds an·d hearts· of the people. '·. . 1 
ir 

Aim and objective -· 
. I 

~-3, -The most·.important function of. the Parliament and the State leg{slatures is 
•, • .• • • • . ' • I ,:, .·, ,•! '. ', ., • , 

to., ~~present. ,th~., peo~l~i ,, It. is,,. ~!)W~ver, impo_rta~t to relT)!3mb!3r ~hat in ' 

pa~li~mentaiy polity th!3 -legisl?tUr!3 has ?lso to prpyide frorri ,,within itself a_ 

. repres~·ntatiye, responsi,ble,and respp_n~ive government to'th~ people. ,.One way_. 

tojudge whether. the sysJem is ,working "".ell or not [s to see w~_ether. it has 

bn;iug~t into being- goyen:,ments. that last their terms and sycceed in providing 

good governance to the community., The overriding objectiye has to be to· make 
. . ' .. . ' -· . ' . . . ' ' ' . •' ',• 

both government and' parliament relevant to meet today's challenges which bear 
'' 

little comparison to those faced by our society in the middle decades of -the 

twentieth· century. The fundamental challenges are economic and techn.ological. 

Parliament has a decisive role in refashioning .. the n1;1tional economy, keeping in 
• , 1·• I ... : . ·. ·._ .. .· , ·, . 
the forefront the ideals of a self~reliarit economy that serves the real needs ?nd 

• , ,. 'l \ ' ' : .. , , , , f • J • • I , • , Cl·, , 

aspirations of our vast masses. P<!rliament can play this historic role only if it 
• I , • - • 

consciously re(o~ms Jts procedures and ·prioritizes its work. 
• . ·! ' • 

Instability· and Defections 

5A At th~ State leve1·since the late Si)!tie~ and,i!l re_cent years •. at.the Union 
• ~ ' . • - - • ,, ' • • , ' • ' ' ,i ., ' ' ' ,• 

level also, we have been,.faced · with the phenomena of goyernmental'. ii')slabil_ity . 
. ' ' '• ' ' ! ,; ' .' . . I'! ' .... , ' { ' ' 

resulting from hung houses and/or unprincipled defections by legislators. For 
. . 

gov.ernments all the time preoccupied with the struggle for ·their ·survival, it is 

unfai~ to expe~t ~o~d governance, in th~, inter~sts of the -p~ople. Tti~·:an;i_,· 
' . ,, .. 'f • ' • '' • 

' ·• I,,. 

/ 

(' 

0
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, I 

.defection law in ttie Tenth Schedule of tlie Constitution sought fo. bring a.bout . 

some stability by providing f0r disqualification of defecto-rs but [t_ failed to solve 

any problem. Whereas fndividual defection was .penalised, group defection was 
' . . . ' ' . . . , -

not.. -Indeed splits and rii~fgers; defeolions by other names, were· not only-not 

frowned upon, but'were encouraged tiY:the' h.ire'of ministerial .offices t6,political 
• ' ' \ !~ I·, ;, . . , ' ·•·,:~~-·. ·,_ :., , ' ' . , - , - .I { ~ ,·";?j. ~ ' ' . 

adventurers and entrepreneurs resourceful ·enough and adventur9us·em;,ugh .to 

orgiinise group crosi;b~ers. The 'C6hlrilission ;has·'ctea'lt _Wit~ :-tt{is' issue '-in 'an -, 
' . ' ' -~ ' ' 

earlier chapter (Cha-pt~r 4) ~hd made a 'r'e:cornmendation to-'ban: all defec:lions2 

' . <::r ..... ;-
whether as indiviquals or in groups. --

Hung Hiilises 

5.5 Since 1 i:)89, ,there have been ·five general elections for LQk' Sabha. In all · 
-,~' ,,. ' - ... ' - ! • . .. ' 

thes13 .elections, no slngle pafty'emerged w_ith a ma]prity of seats, in th~ Hquse. 
. . .- >, - .• • ' ', 

This has aroused considerable. cqncerri about.political stability,. especially in the 
• . • '. ' ' • ' ' • • • 1 • . • r--.., • ..:... ' . ' • 

context of the needs of national dev~lopmeht efforts and, ·.the·'far,.rea_ching . . ', . '' ·; ' ~- -- ,. 

_ changes in international ecohoriiic and security paradigms,_ The Commission h.as> 
I , • '" • • . • • 

apalysed this i~sue als9 in an E!arlier ,chapter (Chapter 4) .. and mc:19e ,its._· 

recommendations3 for am~nding the relevant Rules of Proc~dure'f tq pt0,yide for , 
. . ' .. ' . ._' 

. the election of ,th~, L'flade~ of the•Hoµse (P,rime)v'linistef) by t~~ Lok Sabha ~IJ?- · · 
• for the removal of the Council of .Ministers only, on• a constnictive vqte :9f no-,_ 
confidence. 

Str~'rigthening the Committee System 

5.6.1 The initiative first · taken in : 1989 ·culminated In ·1993 in seventeen 

Departmental Standing Committees 'of Parliament. It was a· path-breaking· 

innovation ·that provided the Parliament with the wherewithal to handle·complex 

economic and sodal issues with growing· levels of competence · a~d' 
• :' 1. ~ • ,· ' • ' . 

sophistication. II is in these committees that the derria_nds for grants of the 

ministries and dep~rtments can'' be examined in depth
0

•

0

in' an atmosphere of 

2 See para 4.18 supra. J • 
See paras 4.20,7 and 4,33,3 supra 
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objec;:~ivity an_d frE:~d_or:i;i frorn,,partisan passion;1:. ,,11 is _here that the legislative .. ~.. . . .., . ' ' . '.,,... . . . •., ·~ - '... . . ' . . , 

propo~_al~ of0 \he ~overf!menf _.c,an ,pe. s~rutini~ed _to ensure,.lh,eir consist~ncy wiJh. 

polif~ ,o~;~s!jves. and aims_ --~!1.d .!Pn~~t~r[Tl per~eectives .a~ses?ed . for tlJeJr, 
. . 

suitability_to serve the societal goals. But, more energy and effort would have to 
~, ' ' • ! • I' ., · , ;-~t '·,,\ 1· • • -. . · <' '• ' • • 

go i_l')\o. _the ta~k~_of ~aking th~~e, GommittE:es -\'.'.Ork. Giv~n the enorm9us 
• ·1 • - t ,_ • ' • ' \ '• . • •.- • ' ' • 

-importance pf th_es~. Gon,mittees, for the,.effectiye_ functioning .. of theJ"arliam_ent, it 
, , ,\ ~ ._ , .J. , · I , , 1, ; , ~ I • • • , ,• , · , I, > • \ , •_-, : ' • / • 

is obvious. that a. conscious, coordinated and. sustained reform of the committee 
, ·~· - 1;, -· :,,;,· •\_IV. • • Jll ,;,.•1.' ~ :.:·: ' ·: , , • '-., ·-: ·'.·• ' : · 

.syste(J:1 Js,t_he only way. of making ~-!irlii=!ment !:I rel_evant facto~ ip.the democratic 

. ( . . , _, . ' " . . ' •-. . .. :if ' ' . . 

set up of the future. ~ 

. . 

. 5.6.2 The Departmental Committee system as it .is functioning today has.mal')y 

, shortcomings. The_ Committees have to'o· many m_embers ~ each· has 45. There -
. . ' • • . 1 . - . . . ~ 

is :iarge scale·~bsenteeism; in' 1997-98,' for example, average attencfarfoe '11(85 
c, ' ,. - _ 1·1 • ._ ' ,,,, ., ,, . . • • ' • 

-rep·orted' to have_. been less ·than· 50 percent. Mosf'committees overs_ee 'more 

Iha~· ohe- ~inistry; thus' preventi,ng more·focu'ssed work. Most·politi'cal parties do . . . 

not foilow1'any norms while'ri~minatin'g'members to'these conimittees. They are 

also h'arid°icapped: by lack of ~pe~ialist ad~ise·rs. Eve}y cofilmittee h~s tenure of . 

, one. year.' This ·means . members h'ave no opportunity of specialising in a; 

particular 'subject or gi-~up of subjects unless they can persuade t!)eir whips to let 

them continue. to: serve oh a pa'rticular: committee: _- This adho'cism tells on the 

. quality of 'work. clone by the committees: wtiose_ ·reports suffer from absence of . 

critical analysis of the work_ of the ministries under their supervision'. · 

Parliamentary oversight, essential for enforcing accountability_ of the executiv~. is 
• ;, •. - ' • - , • • • • , , ' I ; ' ' ' 

worse· than useless if it degenerates, into a m~aningless routine. Then ii is only 

adding to .the cost -of parliament y.,ithout. ariy benefit- to. the people_. [For .a 

Backgrollnd. Paper .. OIJ the subject : . of, 'Parliamentary. Reforms' ineludirig. 
- . . 

suggestions regarding these cqmmittees, see Vol.2] . 

. , 
5.6.3. _T~e Co111missior:i recommends that" presiding officers, the minister 

_.' • :1 ' t ' • • 1 

for parliamentary affairs, and-the chief WhiP.S of parties should periodically 
' ·- ,; : • ' i· ; • - ' - •• - ' ,',; • • - ' - ' :, :·· ,, - ,! ,··-~ , .1 • 

meet to review the work of the dep~rtmental _parliamentary committees .and . 
. . ' ' . . ' 
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take remedial action. It ·sh'otild be entfrely possible for the' P~rliament'to 

sanction budgets' tb secur'e'the services· of specialist advisors to assist 
. . . ! • 

\ 
the~e committees in· conducting· their inquiries; holding· pu'lilic hearings, 

,collectin·g · data ·about fogislation and administiativ~ -details pertaining. to 

· · countries whicn''ha~e -~eieva~ce to our conditioht · i: · . , ·' - · •: 
•' ' . -

.. 1~ , • I 1· ·,. ,•: , , 

f'.!odal Standing C~mmitt~e,on Economy 
' ' .: 

. ' . ' ' " 

5. 7 In view of the fact that economic policy 'is the most important topic for ihe 

future ~f our society, it. is a major_ g'ap jn our in~lit\J_ti9n~I ,~Ell µp-_!hat we, do_ nR:t 
. ,. -,. - ' , ' . . . . 

have a powerful arid\ pr~.stigious -committee 'of parliament to oversee major 

macroec~nomic-issues of fiscal, rilonetar.y;financial;'ihaustrialan'd trade policies -. . ' . ' ' . 
in an 'integrated--riiariher: -· Goiiernnient•s · handling:,of criticar,rnacrcieiconomic 

iss~es e~_capes a· thor6ugfl and we!Piriforhi~d ahalysi!l bf the Parliament wliicll 

9oes not have the benefit of airing of dlfferent·poirits, 6fvie0· ant;! perspectives fri 
the context of ,the 'ciafa mat;le :aviiila~le · by goverflmerit:1 Tlie :parliament ti~s 9nly 

• • . • • ,1 _! . ' ' . • • . • 

· the' mainstream ·governrrient·view'to·1go by.• It has'rio1,bpportLinitfto·question the·- · 

-'iriajor actcirs oh thd-official si::eiie lik~' the ·Goiiern6r 'of.the Re~erve ~ank of lnclia . 

'or the Chief Economic Adviser'fo the:Goverii.me~t'bn::ihe 'major·irend~'in the 
' . 

. economy, Due to· this lacuna; parliamentary int~rventions ar~ _confined. to 
.·~1 . ·:: ···.-~··.- .... · .. , . _- _ .. .:i·1·.r.·;i:. ·. , · · ... -
invocations of the themes· of inflatio'n and the lil<e. Most of the· members_ are 

,) ,i' '• •:, ;~ ~ '.._ .', • :·: ~I~\,''~'. '1" •:•:,~J/-:.':, ' ,:, • :' ~ : •••-"-Ir/"•' 

satisfied ,by raising issues pertaining to their constituency· m at most to their 
. ·; . , ' ' ' , , .. _.,_ :• --, , i ;,1;, ' . ., - ' :. ,:•,.:; f ', l : , . -:, ! ,j ' t! ,-, _;, ' =·: 
region in their Sta.le. This gap needs to be filled., l . · 
,._ -. : ,,; '. : · · .-,b··. •-.·· ,?·,··-:.~'".:\'~,.l·,11 

. · The :comritissior'l re.ccimirierids that- immediat~ steps. be taken· to :set' .. 
' ' -

up a -Nodal'- Stantling Committee on Natio~al Economy (w!th: adequate 

resources in t~nri's·~f both iri' house and;adv!s~ry: e~pertise, data g~thering 
- \ . . \ ' . - . . . 

· and ~ompLitiilg and research• facilities1 
• for;-'an "Ong6ing · ana!ysis 'of ,the 

~ • - . - -. ! l ,, . ,. 
· -national ecoriQiny for-assisting 'the meniberifof tlie' Committee to report on 

a periodic'basis to;the-full H~use~ 'These r~~ort~:·would gradually come,to 
. . . -. ' ! f . ! .• - . '. ' -

., claim the . same ·•degree of, respect' and attention' 1that, now •attachescto··-the 
. . , ; I - ' 

· Economic-Survey published annually by tlie Dep:artm~i,t of-Economic Affairs.and · -
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would ' constitute·. a r• ,valuable reference ' pgirt_. fq( }:JflalystsJcc COl!)r:n_entators, . ' ' 

fe~e.?tchers, political activists and, s9ci_a_l. workllf§ th~o~_gl)py! ti)~ c?untry. Since it 

would q,a a. parljamentary publicat_i9n, its find)n_gs arid obseiv,aliof)§ ,need, not.b!3 

·, . identicafv,iith _itiose of thei Ecori()rnl~ ;;;urvey. It ,would help. bqth gpvernment ang ' 

parliament in orchestrating OP,ihiqn pn; im.pprt;:int.'_po!i~y i_!,_~ue~ for buildir.ig, l:I 
. . . , 

national consensus, especially in areas "where vital national interests have to be \ 

f~rcefully articulated in international f~r'a like ·the VVTO, !fi~ IMF i::irid the ·G~ 15 dr · l 
the G-77. 

The Constitution Committee 

· 5.8.1 .. \J\/~ile,: ~xia,ci.J\ive. power .ofrJhe Union is coex_1e1Jslve IA'.ith its l!=)gislative 
. • , • r ' , • • ~· - , 

poi.¥er, '.the constituent power: under :the. Constitution belongs e~ciµsively JP . . -· . . 

~arliament, The ~t:lliP91)Sibility of Parlic!m,ent therefore. b~comes m_ych grea~er. in 
' . 

Jl)e ~se of.; Cqnsti\ution (Amendme'~t) Bill_s, ,_At, present. all Constituti_ori 
. ' -

:C~n;iendmenn;B,ills _are introduced in Parlic!l)1e_nt Jike.ordinary pieces of,Jegis,lation, 

/o_ften at sh_ort,n,otice.: Sometimes,_ai"dmp~rtl=lnfamendment b,ill maY,_b~ rush_ed. 

ttirough ~e ~ci 'Hpuses of -Parliame!)t yvithout even a cursory: disc1:1ssiol). This. 
,. 

does not speak well pf-the. way. p~rlil,uyient is-exercising its copstituent power. 

. ' , , ' ' ·,, i . l ' • • .' ' , 

5.8.2 In view of the importance to be attached to the fundamental law of the 
· 1· • ' 1 '· • "1 ' l . ·'' ~ ,-., • 

country, it stands .to· reason that the process ·of amending the co'ostitutio~ should 
·-••' : . ' .. , -- ,, , . ·~~. '' ' . '._ ;,,, . ',• . 

begin with the Parliament. The P,arliament should. be associated with the 
• • ,. ' > _J I •• • ' 

initi_al stage Itself in the matter of fc>rmulating pr~posals.for constitutio·n~I 

~i11)1endme.nt.- · The'.:actuai .drafting. should- be. tak1m_,,1,1p only after the 

principies underlyng the an'lel')!lmen, hav~ ~~en tho~o1,1ghly consi_dered in a 
. . 

,parliai:nentary forum- and subjected· to .~,priori scrutlny-.by the cons~ituent 
. . . 

. power .. Tl)e proposed . .involvement of P11rJi13m~nt, and a priori scr_utiny, can qe 

.achievep through the device of a Standing ~pnst\tution Committee. This pro~ess 

-will ·.enhance._the legitimacy, ,,md .acceptability-of _cpnsti~utional, ~hange. As. an 

. alternative, after a· Constitutional-Amendment Bill has been formulated but before 
'' -- . . . . . . . - . . . ,. -

· it has ·been· introduced, ,it may be subject to a priori scrutiny of the· Constitl!lti9n 
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--' 

Committee. 

5.8.3 The. Committee is import~~!. from- another ~ng'I~ ~~ well: Many ·laws· are 
• • . . • , 1i ' ; • ;; '.. • ' , _ ·' ., • ..... 

struck do),'in as being ultra vires the Constitution. · 11 can examine legislation from 

tpe point of view. ,of -constitutional validity ... ,, furthermore, ·S_crutiny _by a .. 
. . . . 

parliame_ntary COJ')'l_~itte~ . will .- e~sure. _that . _legislation< purpqrti#g' to _be ~- iri 

furtherance o.f the D1recllve ;Principles does, .. m fact,'. have :a reason11ble nexus 
• • •• ' I • • 

with the objectives in vi~w · and' does not curtail the ·f~ndameQlaJ rigl}t~, beyond 
' . ' 

what is -reasonable.: The Commission recommends -~he settlng0,up of .,a . . . 
. ' ' 

Standing Constitution Committee of·the-two Houses·of-Parlianient-·for ·a 
• - • - , • •-• I • ' 

priori scrutiny o~-~mendment proposals. ·. ,,. , .'·'. . , ·" •,,• • . , : .: . 
. ' . - . . ' 

' . ... . ·! ., '::·: . ,, -~. ; -,:-_. ;· ,' . ·, l l) ·--:·,: 

Rationalising ~he Parlf~meritarY Committees · · · . . 
, ' • , !,/ , '' •; ~- ••' • • ' , 1 , jl: I rd :• , 1, 1, t.., • 

. . - ' 
'· .. . 

5.9.·1 With the ptopo·s~d e~tablish~ent of tt1re~'i-i~w·Com~ittee~.·namely, 

. the Constlt,utio'n:corriiniUe~. the Cominitteiiion· Niitionaf Econo,,,y an'd. the 

.. Committee: ori\.egisl~tio'r'I, it may not be neces~~iy to· continue the existing 
. . ' 

. Committees o.n :. 'Es#mates; ·Pubiic; · : Undert~klrigs · and · Su.bordinate 

_Leglslatio~ .. ,·, Tli~ 
0
to_pi~ r~v~r~d; tiy' the~·- -~ou,!.d. be-,_~o~~r~d either by t~e 

, Departmental ~~anding: Committees or by the three propqsed Comrri(ltees. This 
, ·, _..,, . , ' -; j • .J -, •• t j ! • , • L, • 1 , > / • ,' I' : : "' ' '• / 

0
J' ,' • •' , 

would rationalise the Parliamentary. Committee structure. The develr}pment of an 
·, ·:·. ••,: ,. ... -: '··:,! ':P .· ·· .. _i -·.: •• "· ....... I,:· 1' •. , •• 

· .intl;lgrated system of. crii:nrnittees would reduce the pres~ur~s. O[l ~m:ir'time and 
, L , • • , , , •• • , , • • , r • , ' • - r 

s\r~ngthen .piirna~ent11,ry, s_urveilla,nce, over th~ :fu~c,tion_il'lg -~f th_e_ e~ecutive and 
, •• ,., ' '" ,. ' • I ' • . . ' • ' I -. ',.· • • ' ' 

. contribute. to overall efficiericy of public administration. · · 
. . ; I-'!•;·'",-~': •'I·; r._r,, .. ,' . • ', _._ ,: .l :::.]:·, \"' ' "I_ I:'· .. ,, .. 

• 
5.9.2 The Petltiohs. c'ommittee of Parliament 'tia~ tremeridbus:potehtial as 

'.'· ~ •.• ·.~. ,;.. !• _· > :, . ' ,-• -:·:,, . ,· ' ,. 
ii"supplemerit to 'the:proposed Lok Pal '.institution. It ~hould 'be _made more 

widely. kn~wni' a~d: u'1~~ f'ci~. ventilatio~;: inve'!?~igation·:and''r~dres~al. "of , I 
, ' • , ·· .. •Ji. I!• ,;;•. '· '' · .• , ' , . ,.<, ·', , · .,. ·l · I. ,.. , · 

people'~ grievances against the administration:, - · · · , · · · 
. . ·.· ,. ' ''.·'·,'· .. ,:,' , .. _- . . . . : •"• 
' ' ' , I, J' ,J ·•I: '. '. '; •' I 

• • 'l ! , I•,., : ' • ' \ • • " ' • 

.5.9.3 _ -The (Commission . also recomm_ends,'• that, _ maj<>r ;rep9,!1.~-. 1 of all 

, . Parllament~ry:· ~~mlT!ittees. ou~ht. to, be discussect by the .H.ou~es of · 
~·.' ,, l] ' 1

' ' ' • r~• .•lj -;j ·, 
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. ' 
Parnament especially .where there i$ disagreement bet.ween a Par!iarmmtarY 

Committee and the Government. . 
!;.: ·.1,J}!' · 1· • ·--·------.....;·,.·i ... •;r.;:~:•:··.- · 1: :i:•! 

Planning of Legislation arid·lmp_fovlr,g its Quality ___ , 

-
5.10.1 Our legislative'. enactments ·betray -clear·marks ·of hasty dn,ifling and . . . . . . 

absence o\ parliamentary· scrutihy•i_fr~m '·the point of view of both \he 

implementers _and the· ·affected. persons·and rgroups'° It is, as true of the· taxation . 

-Bills whose intent ·and exact implii::a!ions·are sometimes,not clear even to·,those . . 

· who piloUhe •leglslation; as •it is-of:other categories of laws.: 1he bills are ofle_n 

rushed'!hrougli Parliament•with ·unbelievable speed and·ther\'.found wahting :in 

\ one respect or another. A more systematic approach-to ,the0 jllanning·,;of 

. · legislation is needed to provide adequate time for · c9nsideration in 
; f· • - • \1 • •,.' • r, r.• ·' '' :_• -'. • ;• f ' •-. .._ '• • I 

, confo1ittees and on the floor of the. house as a_lso. to subject' "thlil'drafts -t~ 

. . tho,roµ~h. !!",~, _rig~~ous e~an;t_i,n~t.i~f1- 'by ex1;1~_rt,.s ~-n~ .. [~ymen _._a\Use.; AJs 

·. important to,en·sure,,that.all major.social and economic legislation.should 
. ..;.,, •, • '.. .•·' ••,, •.. ••· ,.,.•::, •• /...',:•.1l ,.,_.,c·' ,i .• "'li'' .·, •- ,;,~·.;.~,- , •;.•11 • 

, '\., • :,:be ~.ircul_~te~, .for :P!-,1,blic dis_9u_ssi9r1 .. ~y pr~fes,s!~.~-al1, ~odl,es~ :,bJJ,!!l~ss · 

·>, organistions, trade unions, academics and other inter.ested persons. . 
' ' ,··," -~ .l ,. 1·~•._1,1,, ' •,11: :,, 

1 -.,• .,. t ! :•• .-.. ,-\_ ,~~ •, , \ ,• ••:;:, , 1 •"'/:'.' ,1,.••, I _,·, 

5.10.2 The Commission recommends '(a) ·streamlining· the functions of·the 
"• , 'l : ·•,.·'•~;'-:~1:•, •i,,'_,f-!f•,11 'l..., ~~: .. 11"',,,••)'\.") l.t,i~ _: ,:,,.,, ,J...:,; • 

Parliamentary and Legal Affairs Committee of the Cabinet; (b) making more · 
• '; ,•• ' ,:_, • ' • ' ~,•_,:;•'/;-•· ' -;;.•' t' ',. ~••· i • :: l ,f'I'. ' I 

focussed use of the Law Commission; (c) setting up of a ne.w Legislation 
- > • ,,: ' ,_) ,;--,., • ;_ • 1' • ; 'f n!; • 1 •"J. !-l,1 1•·1 ,.~,. jO, ·••!''" I 

Committee of Parliament. to oversee and coordinate legislative p!annirig; 
t,, • ,-. ·. tt,•,•,..-- ·,,,_. ,· • ,,., ,· · ½.' · ,. · • ··, ·r< 1 " r, ,. · · 

and (d) referring ·an Bills to the Departmerifal ·. Relatecl. Parliamentary 
' ,i .:·:~·:-:::: ;'T,•"',::_ !--:~- ' - ·•·.,.,--:...;·~::··I':::.·. I, ,,ti;·i,·,;,•" -

Standing Committees for consideration and scrutiny after pub!ic opinion · . . 
, _hcii,,..been. eli9i_~e~::and :•atl ,~o~:r.iert~i-sygg~~~lo.i:i.s ,a~d lll~!JIP~a~~~ are i!l, 

. The Committees, may, schedule public hearings, if .ne.cessary, .imd finalise 
•• , • · •• • ·! · .·•~-~-Jr;.••• 1 •-.• t • •'•• ~ I .. l,f,, I, - •••••• ' <"""t 

.. ,.witl:l. the· help of expl!rt~J~~- ~ecor;i~.)~ead_il_l~ stag~!~ the ,rela,~e,~ _9,olT!ryi)tf~e 

;atmosphere. The time ~( :,~fl . !;!Ruse ~ill. -,!>~ ,· ~~ve~ .. t,herebY., Wil~<?,µt 
impinging on any of its· rights. The .quality of drafting and the ~~nt~nt of 

: ·legislatioh"'.will ·n~'cessilrily becimprovecl ~s a fesultiof.to'1io.wirig these steps. 

5. 1'0.3 The Commis~ion had ,issued a consultation paper on Treaty Making 



I 

Powers for ·eliciting public opinion. After examining . the· responses and -full 

deliberations, the Commission decided to dr9p the proposals·-contained in the 

consultation pape'ri' I Howeve~. the Commi~sion rec~·mmends. th_at the 
- .. , ' . 
Parliament may consider enacting suitable· legislation ·to control and 

regulat~ the treaty~power of the Union Governni~rit_ Whe~e~er appropri~te 
........ ! ',.. ·,, ~· ',·•"'····. ?•~·· ,' . ~-r.-

and necess~fryeafter'consulting th'e· State·_Gove'rninents ·arid Legislat'ures 
' . . . . "'f, ' 

under article 253 "for g,ivirig effect to interWatii>'n~:1 ~~reerilents". 
, , • I. •• , , 'I . l: •, , , ; j." :: • '· :~ 

Image of the Parlia'?"_ent 
., 

. 5_: 11. t The_ Parliame_nt_atians· have to be like Caesar's -Yfife).above suspicion. 

They m~st voluntarily place 'the~selves open to··publi~·sci:utiny through ·a· 
. ' . 

parliam·entary ombudsman. Supplemented by-a code·of ~thics which has 
··r •. ··•· , ... 1:'· • ,· 

1
,'' ·,' .~ ,. , -.1 ,·1 ,. , • • 

6eeri under clis·cus~ion for" a long time, it would place 'Parliament on the. 
· 1 • ·- • • • • ... •) ·: ·' r '.•; 1 L • 

high pedestal ri_f peoj>le's'affeetion and regard. · 
! • • 1, 

~'.'11':2 Mass media -~hocil~ be·:~ncol.lraged to accurately rJhe'ct thEi' reality of 
,~,~; .,,, •• ,.,j\.l""\,, ,.~•, ,. •.'•',• ~•••, 'I ••,J 

Parliamerit's· :working--a~_!j the fu_nctioning of Parliamentarians in thl;l' Houses. 
. • ~~" •• -,.,.~ - I • ,.. •. •, . ' _.I• ' ;,., , ' l , , j ,"' ,•' '' ' • • • ~ 

'felevising'all' impbrli3n_t ,debates.nationwide in atldith)n''to the Question· Hours, 

publication of mono~raphs, handouts, radio, TV, press'inte'rviews; use ol~udio~ . ' 
' ' 

visual techniques, especially to arouse. curiqsity ,and, inten~~t- of the .. younger. . 
•", • . ', ,i';- .•. ,. 1• {"•.•~(' t~~ "', '"' ~ · l,' 

generation, and regular briefing of the press will go a long way in, making-

.. people. ~etteracquainted with•,the.·important· nationc!l .work thatJs being 

done inside·the tiistori~ parliament building., , , 1 -

5.11.3 A matter affecting the image of our legislators ,.concerns the salaries, 
: • '• •, I• . • . - ,l• ' • • • ; 

fill9'N~rJ.ces .,ard _P~f~S ttiat_from time to tim,e, !hey _voie· for themseJves., There 

1:1ay, be d!fferent vi1;ws on whether_ 01,ir legislator~ are under-pc\id ,9r cost too 
' . . . . . . . 
much. It is a legi,timat!! public el,Cpectation ,that_ ~-~~b~rs

1
~_ip should' riot ~e 

· converted Into an office of lucrative-,gain but remain ari 'office of service. 
; • , r It , , '. ~ , . ~ · ~ • , , · · l i ,, - • ' • 

The Commission feel~ ,that the question 9f salaries, all~wances, perks and 
- . .. . ' 

pensions of law makers should be looked into on a rational basis and 
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healthy conventions built. 

5.11.4 To ensure that the Parliament and the State Legislatures assemble and 
, I, • •' t • •. , · . 

tra[lsact bu!!ine~s for not less than.a minim1,1m number of days, the Commis~ion 

recommends that ~he H!>Uses of 'state Legislatures wi_th less t~an 70 

members should_ meet for at least 50 pays in a year and other Houses for at 
• C . • 

least 90 days while the minimum number ~f days for sittings of Rajya 

Sabha and Lok Sabha should be fixed at_100 ·and 120 days respectively. 

5.11.5 Recently a parliamentary legislation was initiated seeking to do away with 

the don:iiciliary qualifiCljltion for being .chosen as ·a. representative of any State or 

Union Territory in the Council of States: 

The Comll)ission is,of the view that the basic f~deral·chara9ter qf the 
·1•• • • I , , • .• • 

'Council of States (Rajya Sabh,a) w_ill,be affected;by thjs ~ov;e,· 

The Commission, therefore,, ~11cor:nmends that i!l order to maintain ,, . . . . •.... ·. . . ,, 

basic federal character of the Rajya Sabha, the domiciliary requirement foi'. ·, 
' ' ·.• ' . ' • • '·r , ' I' , ' 

eligibility to contest ele_ctions to Rajya ·Sabha fro/TI the conc1;1rne<! StateJs 
' . ' ., . . . ' . 

essential. 

Orientation Programmes for New Members 

5.12 Better and more,, institutionalized · arrangements are •necessary ,to 
. ' 

provide the much. needed professional orientation _· to newly elected 

members. The curriculum should include, among other things, adequate 

knowledge of the political system, the Constitution, the rules of p~ocedure and 

conduct of business, practices and precedents, mechanisms and ·modalities of 

working of the Houses -a~d the Parliamentary Committe~s. the· rules of 

parliamentary etiquette, and, what is even more important,_ the· unwritten rules of 
! • • ' o • • • • ,, I • • 

parliamentary· conduct and speech. The emphasis should· be on imparting 

practical knowle'dge on how to be an effective memb~r. 
; . . 
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Parliamentary Control (hrough PAC, 

5.13. At the naHonai and State level~ the· Public Accounts Committees are the 
# ,; •'•· ,-, 1• •· O t/ .. L 1"1•• ' • 

keystone of the arch of parliamentary control C>f .public financ_es. If the PACs do 
. , ';·' - . ' , ' ·. , ,. • . '· •· .,- ; l' • • , ' . ' . 

not function· well, financial. dis~iplirie and <!Ccounta,bility ,Yl'i!l .. s!!if.e_r. At prese,nt, 
,,t.,, •.·: •• ··.·- .•. ',,,1'.·' .,,, -. ., 

only a IT)iniscule fra~tio_11 of .the reports .. subniitte~ to )~eJ,e comll)!ltees ar_e 
• ~ , ·• - · t .._ _. , I,, · • •. ,' . , r .', : · ,.·., J • •• • 

considered and reported on. It is imperative to evolve a. system. whereby the 
. ,- :·• .,•1. _: ;: ;,· •· .. - .:1·: ,•t <·~-: --~· ·. ~ ,, . .-1.:. J •• - •• i . •;r1·• . ; . 

PACs consider ali,reports submitted _tq_thein 1:!nq rep9r(t9-the le,gi§lature wit~in a 
,1:~: ·_,,-,:. ; . . . '.' · .• t,, , .. ,. , '-:·•-' ,- .-:·' _. ',,·-. )f' -

titne limit of 12'to 18 months. If necessary, the burden can be ,sh~red with the 

. departmental standing committees_ of the legislatur~ so th~t t~e- t\~e fra~e ~ay 
• + ,. • 

be obseryed. _ For this to happen the number of repprts has·tq··be reduced and 
. . . - . ' 

their COl)tent and quality have to be consid,erably,improved. They -have to 

·concentrate '"on su6'stantive 'iss~e~ of c~itical: imp~rtance:· to: ·ttfe finan·tial 

administration of' the' diuntr:y.'. ;,Thi/ cci~rliission :i-~coin1
mli~ds ,:that' the . 

, • -.. • '( .. • 1 ,,. 1 • ',.,-~ .... :.. .' •• ,..:._ rv·'. ·: ·.r. -.''' . , 

findings·and,recommenclations. of the PAqs be accorded ·greater "{eight. A 
' ~ ' •·• ' if."' , f • I'. I· •• • i t > '• •' ! ' • •. ,'._:.l I , , 

convention should be develope'd,with the COQperation of all major parties' 
, • ,., _· ' • . , • . • '\ • • / •' ,/' •T "1 r e I • ' \ • ' 

represented in the_ legislature'to treat the PACs as the.conscience-keepers 

of the !lation in financial matter~ . . '' , ,.. ;, , . 
,, 

Parlian:,entary Control over-Borrowing 

5.14 , Article 292 proyides .that Parliam~nt may set ·li!11its fmm time to ·time on the 

extent of governmental -borrowing and guar13ntees, .thaf"the.'. Union may' resort ·to 
. . . . ' 

on t~e security of the Consoli~ated Fund of lndia;-;i;t~ere is, a corresponding 

provision ·in. article 293 relating ·to siates_. ThetFis~aliRe~p~nsibility Bill (FRB) 

currently before the Parliament deals with the set .oHssues, that have posed a . . ,, ···. 
threat .to financial stability in India.; It is a major ~tep in r~i;ognizing the gravity of 

! ' '" ,i ' ' I • > 

the situation and initiating action l61 
~est~re thk: n'brr;n~ of'.risb~'i' pr~i:lehJe th~! 

0

h:ad 
., . .' · r· ·,, .-; · • · ;"1'r··• -;·- 1.,,~ ':_,.; •·' , ••• ··.:' , 

characterized India's ·policy since :1riaepenaeri9e;: The·. Coflimissiciri endorses 

the approach co~tai~ed in th~· Fiscal Re!>P.Jriiiibiiityis'i1i -~ri~ wouf~f'r~quest 

, 
i·' 

f ! ; •' • "le,•.;, •:~l,.,}!••: ;1 ":. : i, 
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the Parliament· to enact it as expeditiously as possible. It seems to the 

Commission that _it may not be necessary to provide for express authority 
; •• :"! ' • • <; . . . . .. 

to Parliament-to legislate the purposes for which borrowings should be 
. ·, - f ~ •\ • ' ~. 

made inasmuch as the FRB does not go. beyond the ambit of _article 292. 
' . ~ '' .J~/ . '' . ; ,· : • 

The Commission· would request the State Assemblies to enact similar 
. L ' . If . -• ~ : t , • , . l l' ·, 

legislation as provided in article 293 to put their respective fiscal houses in ·i 
order. The C~ininissicin does not favour any fJrther amend.:nent of articl; 293(3) I=== 

t ' . . . ~· . . . ,/ ' , '. 
with a view to curbing lapses that may have been noticed in regard to.borrowings 

' , ' 

at the State level. , 

Parliamentary Privileges 

\ 5.'.1/~;~i-i; A.i;ti,9le,,_1~~: of_ :t~e' Co":stitution 9!3fines ~.he. powers, priv\legi:is .?nd· 

immunities of the Houses at Parliament and of the members and committees ,of 
~-J 'r•'i (;~,·-. ·::.· •,; :·· , • 'J •·1 • ·•·' 

the two;, Hoqses .. ·. l:h.e mQr!3 important. of the privileges,. namely, freedom of 
f • ';"' ~/ J ,·,:.' _ • , ~, :! · - -. ~ 1·. . , · · - , • . • 

. ~p~e.ch ir\ J;>.~rli~ment .:3~d.J'!1mu~ity of, !flem,.bers frap, any proceedings in any 

court of law i_n resp~c;t of anything _said ,or ;my vote.given by !~em in.parliament, 
, • • t t .• • ' • l , r,) . , ., • J I • • , , 

are specifjed- in this article. In other respects, powerl3 -~r:i~ , privm~g~s ?f each 

House, its Committee!! and"its members are, in effect, identical to the powers and 

privileges enjoyed by the British House of Commons as on 26 January 1950. · 

' 
5,15.2 The basic law is that·all citizens including members of Parliament are 

equal before thedaw. •'The·.members of Parliament have the·.same rights and 

privileges as- ordinary ·,citizens except when 'they perform· their duties in 
,, 

Parliament. The•,pr/vileges- do· not (,'!Xempt the members from their normal 

obligations- to society: 

~c 1 ~}r; .]}1.e four:idi~,g f~thers ~nvisaged codificati~"1: at p<;1rlia,m1;mtary priyileges 

~¥,cf.3r!iar'.il~r.t. by,'l~'tf, ,But so:tar noll;lv-1 has 9een m~~e.'and th-~se,priv\leges. 

~~rn~tn ,UQ~~rneq .. ,ljs.~a SR~~~h~t fUrio~s l?)!u13~ion'that,e-.:e,n.after .n:ipr.e. th13n 

50 years after the co~rri"ei:,cemenfof the Constitution we are unable to lay down 

precisely by law wheri a Member of Parliament is not subject to ·the same l_egal . 
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obligations as any ordinary citizen is. The only idea_ behind- parliamentary 

privileges is that . members who r_epresenl the.'. people are not in any -way -

obstructed in the discharge ,of their parliamentary .duties and are able to express· 

their views freely and fearlessly.inside the Hous.es, and Comm_iUees of Parliament 

without incurring af)y, legal action on'that account.. -Privileges,,of-Members are 

intended !.O faciljta!e them in- doing their work to. advan~e- "the interests. of. the 
. \ . ' ' ' 

people. They_ are_ not meant to be privileges against the:.people or against _the 

freedom _of lh!3 press. The Commis~ion recomme~ds thatthe,time has:come 
- . . . 
to define and· delimit p_r.ivil~g~s deemed to be necessary.Jot the free and 

indeperi~ent ;functioni11g of .Parliament. It should. not be;!necessary to, fun .. 
,' . . ' ~ . 

to the 1950 position in· the House of Commons ev~ry time a'question arises 

as to what ki!Jd ·of legal protection or immuniW a Me!JJber has in relation to 

his·or her work in th'e Hous~: ' ' ' :, I 

-, : 

5.15.4 The- law of imm_~nity_ of members under the parliamentary privileg~ law_ 

was tested in PV N_?rsimha Ra·o Vs. State (CBIISPE); (AIR 1[!98 SC .2J20). The . . ' 

sub~lance of Jhe charge ,was ·that certain members or" Parliament had conspired 
' 

to bribe cert~in other members to vote against a nocconfidence _motion in · 

Parliamen!. Jly a majority _decision the Court arrived at the conclusion tl:lat·while .. 
' ' . 

bribe-givers, who were members.of Parliament, coulq_ri6t' claim'immunity under• 
' . ' 

article 1_95i the bribe-takers, also members of Parliament,- could claim. sucl:l _ 

immunity if t~ey had actually spoken or vo)ed in: the House iin the .rna_nner 

indicated by the bribe-gi~ers. It is obvious that this interpretation of the immunity 

of members of Parliament r1-1ns counter to all notions of justice, fair play and good 

conduct expected from m~mbers of Parliament. Fre~dor'rf of speech inside 'th'e 
House cannofbe used by.them to solicit or to.accept bribes, which is an offence 

• ' • • • ,- : ' / ' I l . ; 1 

under the criminal law ofthe country. The decision of ihe court in the aforesaid 
' _,, ' . ' 1 ,. . • . -

case makes it necessary to clarify the true intent of the Constitution. To maintain 
• , l •, , " ' , 1 •: , ' 

the dignity, h·o.~our and respect of Par\!ament and it~ m_e,mbers, i~ is ess_ential to 

put ii beyond doubt that ihe protection against legal action under article 105 does 
' ', I • • 

not extend to corrupt acts. 
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5.15.5 A second issu·e. that was raised in -this case concerned the authority 

competent to sanction prosecution against a member in respect of an offence 

involving acceptance of a consideration for speaking or voting in a particular 

manner or for not-voting in either-House ·of Parliament. A Member of Parliament 

is not appointed by, any authority. He is elected by his 'or her constituency or by 

the State Assembly and takes his or her seat on taking the oath' prescribed by 

the Constitution. While functioning as a Member he or she is subject to the 

disciplinary control of the presiding officer in respect of functions within the 

Parliament or in its Committees. · ·it would, therefore, stand to• reason that .. 
sanction for prosecution should be given by the Speaker cir 'the Chairman; __ as the 

case may be .. 

5.15.6 The Commission recommends thaf article .105(2) may be,.amended 

• , to clarify that the immunity enjoyed by Members of Parliam~nt · under 
. . . ' , . 

parliamentary 'privileges does not cover corrupt acts committed by them'in 

connection' with their duties in the House or otherwise. Corrupt acts would 

include accep~ing money or any other valua_ble· consideration to sp~ak 

and/or·vote in a particular manner. For such acts they would be liable for 

action under the ordinary law of the land. It may be further provided that 

no court will take cognisance of any offence arising out of a· Member's 

action in the House without prior sanction of the Speaker or the Chairman, 

. as the case· may be. Article 194(2) may also be ·similarly amended in 

relation to the Members of State Legislatu~es. 

. . 
Comptroller ancf.Auditor General (C&AG) 

5.1·6.1 Public ~udit is a: powerf~r ir1strument of good governanc~.· It ensures 

parliamentary control ove·r expenditures voted by the legislature and rende·rs 
• • ~ • • - • \ r ,' 

public authorities accountable for the public moneys raised and spent tiy. them to . . . . . 

implem~nt poiicies and pr~grammes approved by the legislaiure. Accountability . 
· ' . . l • ' . ' , !:· 1 ' ~ I;;' ' ,, J;. ;, 

and transparency, the two cardinal principles of good gov:ernance in a democratic _ 
' 
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set-up, depend for their observance, to a large extent, on how w_ell the public 

audit function is discharged. It is for this reason that the C&AG has been given 

special status by the Constitution in articles 148 to 152. -11 is his responsibility to 
' 

ensure that money is spent and revenue raisep'ridt only-in accordance with the . . 
law, but also with due regard to economy, efficiency and effectiveness: The 

C&AG is the constitutional authority entrusted · with the high. responsibility of 

maintaining probity_in the us~ of public funds'. ' . ' . 
. , 

5.16.2 A view has'been expressed that there is excessive centralisation of 

·authority -in· the -existing· organisation of the C&AG: and -that.• it should be 

addressed by constituting: an .Audit Board, comprising of the: Comptroller and 
< 

AuditorsGeneral of.India as the.Chairpersori and suc.h numb~r oi,members-as the: 
. . 

President niay determirie from time to time to 'facilitate a territorial and/or 

functional distribution of func;tions and powers with,:a- vie~ to enhancing the 

efficiency and effectiveness of the office of the C&AG. The Commission 

recommends the constitution of an Audit Board for, better discharge of the 

vital function of-public audit, but the number of members to ·be appointed, 

( the manner of. their -appointment and removal _and other related matters 
. -

should be dealt with by appropriate legislation, keeping in view the need . ' - . 
for ensuring independent functioning of the Board. 

5.16.3 A fairly persuasive school of thought .~as i'lrgued that. to, uphold 

transparency and integrity in'. public life, the appointment ~f the ·c&~G should not 

be the exclusive preserve of the executive but a committee consisting of the 
'/· I' . - . 

Prime_ Minister, the Union. Finance Minister, the Spe,1:lke_r of th_e L,ok Sabha, the 
' I I , , • 

Leader of the Opposition and the Chairman pf .ihe l;'ublic ·Accou,nts Committee 
.. ,• . __ ,, . f. 

should be empo~ered to ~ake the·_ap~o.ir1t~ent. _ !\is, fiqy-,ever, felt that_ in our 

situation lt would be counter-productive to un~rmine. the constitutional and·moral 
', ',, ~ • ' • - ' J l(,h I I . • . ' ' . 

authority of the Prime Minister by stipulating a mechanism that would supplant 
. . . , ... · ':'Ii .' , i 

his decision-making. The Cqmmis~ion· is. of 'th~\; view that -~o change is 

nee,ded in the existing provi~\ons of .. the Cpnstitution in~cifar as 
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appointment-of the. C&AG- and other related matters are concerned. Th~ 1 
. . . . ·, 

Commission would, however, recommend that. a healthy convention be . 
developed·t~ consult the Speaker ofthe Lok-Sabha, before the·.Government 

decides· on the appointment of the C&AG so,that' the views of the P:A.C. are 

aJso taken into.account: · • i 

, ,1.r 

5.16.4 The considerations that apply at the central l~vel in ,regard to the 
. ' . ' 

functioning of the office of C&AG apply with equal force at the State leveL -A vast 
. . 

country like ·'ours can ill· afford to neglect the .:legislative· oversight of State_ 
. - ' -

finances; which in tum requires appropriate legal recognition of the important, role 
. . . 

of·th'e·Accountants General '(AGs) to enable them-to perform their dutie·s as the 
' ' - . 

friends,.guides and philosophers of the State Public Accounts Committees. ~he ·. 

State -AGs '.need· to be given greater authority -by. the C&AG, while·:• 

. maintaining. its gene;.al superintendence, direction 'and,.control to:· bring. _ 
, ' , 

about a broad uniformity of approach in the sphere of financlal·discipline. -

By the same _token,- .the C&AG ,should evolve 1accounting, policies :and: 

'standard~ and norms. for ,all bodies and entities,_that receive public fu·nds, 

·such.as autonomous bodies-and the Panchayat Raj institutions. 

' . . I . 
5.16.5 In regard to proposals mooted to confer quasi-judicial• powers on audit 

officers to summon witnesses,·to record evidence on oath and to ask delinquent 
' • ' • • • 1 ' • " • ' • • 

· officials to make ·good the loss sustained by public organization's,. authorities ·or 

. institutions; the Commission feels tha{the 'infimilties 'and deficiencies of the 

prk;ent, 'system •in ·obtaining '.precise and 'accurate information in regard to 
. . . \ 

questions and issues formulated by the audi't organizations, an'd' subsequent fack ' 

of disciplinary· action in respecCof'officials shown to 'have caus'ed loss of public 
. . . ' ,· . ~ . ., \ ' . . ' . : ' . 

money, is not so _much on accounf of lack.of legal powers of-the·'a'udit agencies 

as du~ to a','general -atrophy of' ~~inistrative organis~tioni: Merely providing 
. ' J '·' ~ • ' ' • ' ·1: ' ' ' • ~ i • ,· t. · ' 

niore i'egal · powers for the 'prese~t ' audit' functionaries will . not restore 
. ' . . I ' ' ' I , ' • . , • . l . ! ~ 

administrative vitality and vigour heeded for prudent and effective implementation 

ot" policies i'n ·the:. p~blic ~e;a1m: ·. This is an issue that 'is :better' addressed- b~ 
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administrative reform than by accumulation of legal powers in the hands, of 

authorities that have not used their already· existing powers as well as they· 

should have. : 

Accountability ofthe C&AG 
• 

. ' 

5.17 The operations of the office of the C&AG Itself should .be subject to,. 
', . j,, 1 I' I ',J ' < • ~i I f • • ' , \ •., . <1,: .• , 

scruti~y by a~,.indepep.~eh,t bod,y. To fulWJhe c~rirns of ;:icc?unt.im,mty, 1hi;,. 

Commission r~~ommends that I! . sys~~m ; of . exte,rnal ~~di.~ , ~f C&A~'!!, , · 
organization · _be ,adopted for, both the Union. and , the' State level 

, • • • r ,
1 

_ , .·\ · • ! ·,, • 1!) .1 • · • • : • -.._i 

organizations. 

C&AG and Economic Reforms , 
' ·, ,: • • ,, • "i - - • ; ..... .'J .. J · 

5'.18 )lt'is nece\isary to'cbnsider\vhat'ch~hges a~e ri~ed1ld in the policies and'., 

procedures governing p~blic audi!, in the light of far-reaching changes that tia've 

. taken place in the economic policy environment in our·coµ~trY,, }t;,~
1
g[oyving ;?le..; 

o( market economy, liberalization of price and exchange controls, beginnings of 

diversified ownership patterns in entities formerly• owned. by. the State, 

privatization of State-owned entities,· entry of ,the private ~ector in areas forme~, 

reserved for State monopolies:anci' the appointment of regulators· with.authority, to·,, 

lay-down tariffs in:such areas as power and·telecom, operations of public·~ectoc 

undertakings ·in a :competitive' Ei'mvironment,, demand a new approach. , The-. 

Commission, however, makes'r\o.recommendation in.this regard.and would only,·, 

like to draw thelattention'of,the policy,makers,to it. . , · · · ·, ; , ·! '< 

•,, 

M.li'. LAD "Sche,ne 
i - • - I,• f, ' _ f,' 

' 
5.19.1 The M.P .. LAD Scti~me· pl~ces two crdres .of'iupees eacli' year 'at the' 

j • \•" • ' ,• ·• l ' • ' • 0 (, ••, !.._' ' : : < I 

disposal of every member of Parliament tci be.spent on·what is called Local Area•· 

Development (LAD) at his/her discretion. Similar schem~~),?,v~ q~e.n. st~,r:t~d tor, . 
state level legislators also. The amount involved is believed to be about three 

thousand crores of rupees' eact,,year. Adverse remarks about the misutilization 
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or non-utilization of th,~se funds have been made in the reports of the C&AG. 

Insofar as these schemcis involve the legislators in exercise of executive powers, 

they militate against the demarcation o( responsibilities between the legislature 

and the executive. Alsc,, almost all the items on which. the funds un·der the MP 
• 

LAD Scheme are to be spent are in the State List and, in fact, many are in the 

Eleventh and the Twelfth Schedules. The role of a Member of Parliament must 
' .. 

undergo-some change as a result of Panchayat Raj institutions taking charge of 

some local matters. The MP LAD Scheme is inconsistent with the spirit of 

federaiisrn and distribution.of powers' betwe.en the Union and the States. It also 

treads into tile areas of local government institutions. 

5.19.2 The Commission recommends immediate.discontinuance of the MP 

LA:D Scheme as being in~onsistent with the spirit of tile Co_nstltution in, 
• ! ' ·,.. . . ' • ' 

m~nY, ways: . ,. 

' ' 
•• , • 1! ' '\ I'' ,,_1· ; ~ 

Secretarlats'of Parliament · 

5.20.1 No law has so far been passed, under !lrticle 98(2) to regulate the 

recruitme'nt -and the conditions of service of persons appointed: to. the secretarial. - ' staff of either. House of ,Pa'rliament.- · The Constitution provides for such a I.aw 

being passed · and it would be desirable to do -so. The Commission 

recommends ·that legislation envisaged in, article· 98(2) be undertaken· to 

reorganise the ,Secretariats as ·independent. and impartial instruments of 

Parliament, with 'special emphasis on, upgrading professional competence. 

Parliament does not need a big staff. It needs a small staff ~f high calibre. If this 

matter is not taken in hand now, chances are that the profession'al quality of staff 

recruited to serve Parliament will suffer. Moreover, their independence and · 
I ' I ,_,< - ' ' .' ! ' r •,, , • • • 

imp11rtiality_ may on qc~sions be que_stioned. 

Othe~ Proceililral Reforms 

5,21.1°Sor'ne of the archaic·practices•and time-consuming proceaures may. not be 
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suitable to preserii day needs of parlla111entary Institutions. A numbe( of small 

bui effective reforms can be taftied out to make the functfoning of Parliament 

more efficient and economical. These are. not spectacular things that catch 

headlines, but solid; iiiode§t steps that build up to an ~fficle~t use ·of time and to 
• J ' "' • ' 

a big~er focus on subsi~ntive1 diti9usslons on policy _and h:!~islatlon. They have to 
• • I , i" ' j , ' , •. , ! -• • ' • 

do with reorganis.aHon bf j:1arli_artien(ary t!r:n~. table, the qu!'lstion _ hciur, the_ 'Zero 
. • - •'1 • ' . ' ', ' ..;, 

Hour', adjournment motions, absenieeism etc. 
' } ' • ,· f 

5.21.2 It wbUitf 'be llsefUI to refo~m the b'Lid~etary procedure . for 

streamlining the Work of Parliament.'· 

5.21,3 'Tlie Iii.Imber of days on which voting is considered ~ssentltshould · 

be reducetJ fo the .barest minimum and the time,for s·uch voting In a giveno 

session be fixed ih adiiiliice with appropriate. whips requiring full 

attendance of members. 

5,21.4 Also, to ensure better scrutiny of administration and accountability 

to Parliament, parliamentary tlrne In the two houses may be suitably 
0 

divided between the goVetnrn.eht and the opposition. 

(J) 

5.21.5 As ·a general guldellne, ·members have. ty~·ure that. the~houses of. 

Parliament are allowed to run and conduct their business with dignity and 

decorum in order to most vigorously exercise vigilance, surveillance and control 

over the government. Anything that makes the houses· dysfunctional is a 

disservice to the basic Values ofparliamentary polity. At the same time it has to 

be realised and accepted by all concerned that the pufpose of rules of procedure 

etc. is to enable and facilitate members to freely and fearlessly express 

themselves on the floor of /he house. It is not to pre,,1ent them from having their . 

say. The best way to deal with Issues of procedural refo_rms in a 
• I • • 

professional (and not political) manner is to have them Studied by a Study 

Group outside Parliament as was done in U.K. The conclusions and . 

suggestions of the Group can be considered by the Rules Committees of · 
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the. houses.of Parliament. The Commission recommends the setting up of 
' • • I > . 

a study G~o.up of Parliament outside Parliament. 
. ' . ' . 

•• n • • 'I 

5.22 Conclusion: Our parliamentary institutions have much 1o· be proud of. 

They have come through periods of exception.al stress and strain with positive 

achievements. One of ttie most important gains of 'the working of the 

Constitution during .the last half-a-cent~ry and. niore has been th~t the habit of 
' parliamentary institutions and democracy have s\ruck deep roots in our country 

and society. Parliament _has played the role of ~ great unifier amid all the 
. . . . 

diversities. The Parliament is the guardian of our great traditions of national 
. ' . . 

' unity, democracy and secularism. The Commission cognisant of this· v_ital truth 

•has ventured to suggest only- for the consideration of Parliament a few areas of 
~) . 

action to strengthen its hands for the challenging tasks that lie ahead . 

• 
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CHAPTER6 

EXEcurivE AND PUBLIC ADMiNISTR~'ndN1
' 

:,•' 

.• • ~ ' . • . ' '' _!1 : 
The Constitution and articulation of goals .of-govefnam~e. 
i' ·,._, '"\ :, . . i: ,'·,',,)•J'\"]'"

4
•,.~r-,.1 

.. • ·, , ''r~' : ;11:: 5•·, 
6.1 The Constitution of India has clearly articulated . the social and 

, , ; _ L • • ~ ' , ' •' '.. • : ;_. _·::. ,_' ",·J• '. ! , . · .. ·: .,. 

economic goals arid has specified agents for achieving the promised soeial 
• _·" ,•:,-:,·j, . ., •~· ,. , '·.l·~,·: ;.,, ·;·-1~.,.~ ·•,:.,. .t: 

revolution. Matters -concerning formation and working ·. of the executive 
l - I •. ' • • ,. 't ' ' l'_,- • :. ' 

1-;!~ ' : • :\ ' i' \ ' .-: ' •': 

agenci~~ (both P?Plic;:c1I a~d_, civil) __ a~~ spe!t out., c_iti~~n~ !11.~vr_ b,e~_n:-~s.s:ur_e:d 
. . •f 

that th~ Executive together with ottier _ organs -of .,the SI.tale, (Legislc1tµre & 
, ·• • ' I I J ' •, , ' t ,. • •, • ,J , , i, .' \.., t ,. .': • J , ,•·• ,, : 

Judiciary) would uphold_ ttiElir rights and_ rElmove the.in~qu);ties_from, y.,_hichJ.he 
• , • • I, \ • . •'•• • • , o \•• • • I ( • • , • 

anti-democratic forces derive their sustenance. Good Gi~vernance, it was . . 

hoped, ,would transform the social, political and; economi•c life .oLthe_ people, 
• I ,, • ,' • • , ' , • , ~ - • • , II J • 'I:. , •';' , ',' 

within th13 framework of democracy,: ,·, , , ·' , , ·.-.i ... I" i' _ - •,. :i ,; ' , • 

. ,,_ ._, .::. ::•i -.- , .-\~~ •. 1,,;·~-·.:..;.•.11~ ! ,·;.r1: .r1 

.Conceptual W~~knesses I!, fai/ui_e to ensure Socio-Econ-omit: goals_ . 
[ '-, '' I •_,; • / • I~ • ·• ' .'• I, ! ". ,· 1 1 • ;.;:• ~ • _' r" (,_ • •• 1 ,- j, 

: ... I, . • 

' 6.2: 1 In the beginning' the co'ristitutional arrangements' reiati rig tci"g6verharite 
· ~ , ' ... .'• . I · ·· • '_ ,: _l • · •• " • ',:I' : . •j • ' : , I 

worked more or less tfr general satisfaction and provided ttie:people with 'a, 

fairly safe and :S~CU~Eflife. However, as time pa$se1d their i~li~cfequa6ie$: have 
,-_ .~ ·•··.- ~-,,. f' .,. ·-: 1-1 '• i,."• ,,,•,·-/1· •. 

become evident aqd Government has lost its elan·as•it has:fa1iled_to'liv~ up·to 
• • '~. • • ': ' - • • ·, 1 • r · . 1 •·. i •• I· • ., .. .- , 1 , ; 

1 
, , • 

, the expectations c:;f~he Gonstitution to give re_al substaric;e' fo · th~- pqlicie~ 

designed-to prcimottl social well being. Even the most mc,dest E!Xpectations 
have~einaihed;~~fulflil~d .. ,· ,!•'·, ·, --,,, :"!:'";!;f:" ' 1

• 

. ._ ,. 

' ··.·::•I .. , •·, '. .. :'" 1..- ,·· ·r; ~•.,',j• :- ·:Jt", ; , :~ i,I Jir:•:,,i:,'r \ !'1
1
,(•" 

6.2.2 The present s1tua!Jon is characterised by a pei:vas1ve disenchantment 
· .' ·~ ~}r ,/~ ~!J .. ;: ,, • -.,_ ,· ' "' .. '.' ·!•.'·" :!;',!'·,: 'r••" 11:·.: ,_ .. .-!.,-~~-!: :,,..,• 
with the way things have worked out. It is-futile to,debate .wt\ether if is the 

', ~-j-,r~1 •, '· ·,.:1,· ·; 1-·, 1·);1 j 1:/~·:. •1:t lfl ,.1 1•,·, ~ 
institutions provided by the Constitution that have 'failed ,o_r whether the men 
. : ~-· ·1·' •. ,i· ·,,, ·•',,·:~'···: .. •;•:··1 ·, 
who work these Institutions have failed. While we cannqt abolish the men and 

j • ' J : I!.• ,, l • ' ' • I 

the women who command the strategic heights of governance, we· can 

• " . .. I - -
10See also.the Consulialion Papers on 'Efficacy of Public Audit System in)lndia :'.c&AG', 'Probity in 
Governance' and ."Liability of State In Tort· in Volume II (Book I) .. and the _Backgr;ound faper on 
'•some idea's In Governance' in Volume II (Book-.3). -· ' - ~ 

. ' 
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improve and update the present Institutions, which have developed visible 

fault lines. • : ; · · 

6.2.3 inabiJ!ty to ,e1Jsur.~ ,!he -~9qio-~cpnomic goals_ cannot b~ 11!1ributable to 
, • ~ I•' I • ' ,.. • ' ' ., • , •. • • - • ' -• . • 

scarcity of resources but to the failure of 'Governance. It- is the insufficient 

attention paid to such a ·transformatipn that has deepened the fis_sures 
- 1~•"', ..... - >~' . . 

between the pe~pie. and '~i,e adm.inis!ration. ! The failure to r\')generate society 

lay in the basic conceptual weakness that encouraged the untested 
•,, ' • ; I j,,-.~!:'.' ' ,;, - ••,:_i', ~. ,',, '• • ~ • •, • ' 

assumption that people are best served when the ruling classes originate, 
·-·" ( '"'i.'/ ' ;; ',•;·· f!. ',: ., •;J • •• "' ,·;. • • • ••• ,, ' 

execute and administer policies, plans an~ programmes for their welfare from 
'•'•I · ., '<· "•sl , ' • ,t' I " • ,, " • " . • 

'above. This miscoriceived . paternalisrri"·has reinforced the.· tyranny of the 

';tatlis qub ind h~ ~r~11e1{weakeried' f~ttes ~h:hahge .. The 'l~vi arici' Orde,_; 
~l~ _,,,.,• ,.,.~ )\ ·,'[:.\:'.,, •'! •,• [·•·, I'•;,' · .. , ":,•,,. ,1. _•' '•, • ',, •.,'J•}, 

'prEK>Ccupation ofthe burein.icralic.'mirid has led· to the· eiitrenchinent of t'1e 

~~st~rti"'tii·~t the ci>nstitution tiaci prSin\~l:id·ib 'transform. · •.·,: " 
' ' '·· 

L 
- ,. . . . ' , ' ' ' . 

"/f2:4 Another ffmci'imental flaw vitiatin'g governance. emanateid' from' the l~ck 
. .. . , ..,_ . . . ..... . --- . r. 

- of conviction that the consent of the people is" 'the basis , of democratic 
_, l - - . . . 

goverr:iment. The over-~rching theme, . a leg1=1cy from -the col91)i1:)I days, th~t 
;•,· (.:. . ...7 -~JJ"J-<, '·~';/~ '·i, 1 \,:.:•-(;. (,!'..'.:.:·,: '. ,:: :~. ";1 ....... ,. <\' t..:.::; 1:·: ; 

pepple remain a passive category subjects . rather than citizens remained 

firmly rooted on/official mind. People ,were aroused. only ,at inter:vals of five 
· •' ~ ' '• • ' '--'' ' ,,.:• • ll. '/, I '- I 1 · , ,; . , , , , • J 

' . 
_.ye1:1rs or_t~ere, ~qou~,19.,c~po~~- \11~i_r.,:r\l!E:r~. arid,to go_ back i:,gai_n.to a_)ife, of 

. politipal , pa!ls!viw.. Poli~icaL mobilisa,io(l· of, mass~ mostly ,ren:,ained 
,H,_,1.1 •.• 1/ ,.,,·l ·,: .•. 1/\, ,., .. ,.1,,,1, ,,,. 1_-~ 1· 

. neglected ... This produced all manner, of infirmities, and has given ri~e. tCJ 
1.1:.1 •. ;¥JJ,•• ••tJ.;:..1,1 •• , . 1 •• 1~ ,:..,,.-,· , .• ,1,.'·.v_ .• ,,,.,,,:; : ,., .•-. 

· ''.~n~.r:i,a_ti?Jli of the/p~oP,l,E\!rom the: pp\itical:ll-YSterT), ... ).: ,,, , 

!j, . '~--- !•+--:1
1•, I [' ••:.] _:1!!•';.'.._ 1 ;l._!,r'.~_;. ;•;•:'1(, \;,.,• '._,,•. 

6.2.5 Rights of the peoP,le _ar~ inalienable. The ~orp~ -W,e,_ ·t~e P.et!~,I,~'.'. 
signify not only the moral and ·historical insight of foun~ing fathers l:,ut they 

serve to reaffirm they are the source of all constitutional authotity and that the 
. ·:•~.--,·1\~ .. '.:i. }1=~:. ;~-·1-:·- /1•':.-" ,· -~·- ;_.;,.::':'."":.,.'_;;,:-:.1. :•- l\_l.,i'.~,- . ·t1·; 1-·,J·: ··.:• .. 
test·ofGood Governance was measure of people's well being. However, the 

.·,;.' '1 \"".ff.·'·:·:• :'J .::\'·t' :"']"' 11 1·• •t :.:t :) ]•;,-· ,., ..••• ,/,..,; -.•1 1,·· •• :,·'J ~.- 1,: )•:; 

functignar'i~s· of ttie St~t~ have failed to" re~li~e· that they"ar~ servant~ ·o_f the 
•.~1!7,;;r-: .,,--,';,,::! 'i-' :'! t•,':.,.r-"''.' ~\. '. •:~~ •,,')1_,,'jf,·•-,"", .• -••J /J '.i1,.::j••:-,:i , .~;J,' :1H,,I 

. people and not -tl1eir masters. ,: est of a. vibrant democracy is the degree of 
,:•n£: r. ;1\; •• ;;·, ••·1,,J') _, · :: "•' ''-).1'1\\' ,::JJ!•>: -)•,:,:•·\: I l.'l~~•1 -;>J'I ::., ,: i<t. !,•• :;-r f'/ 
success in calling its Executive to be accountable to the people. 

r"'-.:..i ·<~i ,::.., , ... 1 :,s-...ic ... ·; • .. \.t•:: :::i·,Jc 1·J1~~- -"-: . ·::11,;~_•' c,· 

_.\,!,.;.-' • 

.... ~:'rr,l•·: i ~ ' 
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6.2.6 The new administrative class, working under the··mesmeric spell. of 

colonial attitudes, was reluctant to consider the people as citizens. They 

continued to treat them as subjects or 'ryots~ both owing allegiance to a 

superior master. This denial robbed them of power and made it possible for 

the Executive to diminish the significance of the people.·· It is the possession 

of power that gives people control over their' destiny and authority over· thcise 

whom they have chosen to serve them. · · 

6.2.7 Another fundamental flaw in governance· outlined above is inherent in 
' . 

the centralized nature of the Indian State which 1lays down •the parameters of 

. the administration. There is ari indissoluble llnk· between· the· two, This was 

evident when ttie norms of \:Olonial administration·, with' their long ancestry, 

came early to stamp· their•features on the post-independence 'dispensation. 

Colonial administration had created a top-down system of' command and 

obedience in which State and local units of government were treated as 
. ' 

subordinate to the Central Government. There is no reasoh1 why the'. Central 

Government should have large and unwieldy ministries t\andling'subjects li~e
education, health, agriculture, rural development, social welfare, industry, 

p'ower, etc. 'when these areas can more conve·nienUy and app'ropriate_ly 'be 

handled·al the State, regional or' districl"levels. The Centre can at b~st be a' 

clearing· house ·of ideas and ·knowledge but for'it to be actually ·iiwblved ·in 

shaping policy arid in allocation of resou'rces 'is' ah over-lapping of jurisdiction. 

Reallocation of subjects· from the three 'Lists given in the Sev'enth. Schedule . 

could be looked into in this context. Downsizing of the Government'sti6uld· 

also follow. Big Governments are not always conducive to efficiency and 

promptness. People should know where the buck stops.: But'.it should ·always' 

be kept in view that when the Centre· does not hold; societies become 

polarised.' 

6.2.8 · Democracy implies intellectual acceptance of the position that self 

government is better·t~an even good governance. Unless self government is 

ensured by clear devolution of power'from the centre to the periphery, people 

are 'prevented' from· participation in Governance. They can not eliminate 

arbitrariness in executive actions which generally lilts the. balance in fa\/otir of 
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the privileged. Moreover the 'top-down' state of affairs does not legitimise 

self-government' which is of prim_ordial value. 'Top-down' administration 

stifles public initiative. To make people effective they must consciously enjoy 

and assert their constitutional entitlements and not be mere supplicants for or 

objects of administrative largesse. That is the rationale of the 73rd and 74th 

amendments to the Constitution. A strong sense of public duty comes from 

empowerment. People's attitude changes from one of obedience to authority 

to active participation in governance. It is only when the gap between the 

executive and the people is narrowed down through decentralisation that 

democratisation can occur. The whole co_nfiguration of governance changes if 

democratic order- is conceived not as a 'once in five year ritual' of changing 

the guard but .as a continuous renewal of democratic life from a 

knowledgeable and participative citizen body. A citizen• as a political and 

social unit could alone take respons.ibility for transformation of, the state of the 

society. The essence of, the matter is that there should be effective 

participative democracy at all levels; once people become the fountainhead of 

. power, their role in governance becomes meaningful and effective. It 

encourages an active sense of pLlblic duty, repl9cing emphasis from authority 

and obedience to active participation. The Commission holds that while 

.improving the nature and institu~ional response of administration to the 

-challenges of democracy is imperative, the system can deliver the 

goods only through. devolution, de.centralisation and democratisa~ion 

thereby narrowing the gap between.the base of the polity and the super 

structure. 

Devolution, Decentralisation and Democratisation 

6.3 The new architecture of governance has to be built on .the basis of 

devolution of authority, responsibility· and resources to appropriate levels. If 

cgrresponding _dispersion of resources and personne,I is not, accompanied . 

with devolution of authority-. it perpetuates· mentality,. of qependency . 

. Resources do not mean only financial resources. Human- resources are as 

imp9f!ant. Experienc~ shows that monitored and . supervised by. the local 

authorities, who are also their employers, the professionals at the district and 
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Ice.al levels have performed better. If a prill)ary .school teacher looks., to a 
' 

_dista,nt education director for his promotion or any other improvement in .his 

conditions of service, he is not going to be accountable and responsive.to the 
• "' •• ; • . > 

needs of the, local community he is supposed·to serve .. This simple .e?(_ample .. . ' 

bril)gs to the fore the .question of the present structure-of social an_d econom[c 
• - I ' 

servic~s ~nd how _it neecjs to be remodell,ed .or refashionEld .. to. ~ring itrin line 

with the. requirements. of the age of decentralizatio~. There. is. no. reason why 

the Distri~t .~ouncils Cc!nnot recruit, _train, mariag\3: cadres of s~l:loql teachers, 

supervisors, adm!n!st~atqrs f9r. primary, arid, ~econdary ed.~c.ation leavin'g the 

are.a~ of . hjgh speciality to prpfessionals . like curric\J!UrTJ . ,oevelopers. 

Coordination functions 9an be h?ndl~d by regic,nal or. stat\3 . level· bpdi_es .. 

sfmilar logic can be applied in reg.;ird to other· services wtilch ·are needed at . . . . . . 

. thEl district levels and it can be e/(terided upwarqs to thEl State level. 

, CJis.(rict as the unit of Development_ ~dministration. &,Planning· 

6,4_.1 .. · What is.: 4rgently required ,;1t this juncture Is , a straightforwaJd 

rec;9gnition a.t the highE;ist policy level _that ~ dis\ric:t is a. b?sib unit of plann(ng · 

. for,; dev~lopment -- $Ocial, cu.lt~ral,. econo~ic anq hUll]an. , Funct_ions, 

finances, and functionaries.relating to such programmes would h<!'(e to 
• j • ' • ' 

. be placed under the direct supervision and command of elected bodies 

at the district levels Qf operation to give content and substance to the 
• l •. 

differ~nt programmes of development and public welfare. This would to 
] - - , j• . , , · . ' . , _ r• • • • ' I , • • / ; 

1 
.' 

a substantial degree, correct the e~isting distortions··and make officials 
;·_ ... ·' . . . . . . ' . · .. ·: : . . '. ~ , ':.. . ' \ 

directly answerable to the peopie to ensure proper implementation of 
• • • • • t '' ~- • ~ • • ' • : : • • ' • ': '' ;.; 

development p~ogrammes under the direct scrutiny of people. 
~ ,j': -•. 

J ,,., • '. ,,I • 

6.4.2 . Land· is. the• most valuable natural resource whose planning and 
>~• _,,,., • :_: ·,, ,, :, •·· • ' ·, -. ·•\~" .. I,,:•!)'.,'. 

development offer ·major prospects for increases in output.and incomes for 

the people, especially for those iih~ 'are ~ea~ or below -t~~ "pov~rty line:-' For 
; • ' : I I~ ' . • ' ' • , • ',._ ' . '" ·, • ~ l 't ' I. t ' ' • ' • . • 

efficient land planning and optimum use, it is essential that the·re be clarity 
.•• 1,• , •• ~ , , ,l • . , 

and certain~ about title to land. In India land records·_ are in a very poor 
•• ' • , /! ' ) . '! '. '. '.. . ~ ' - ' . ' . 

· shape and there is maximum litigation in the rurar ,;1reas a~out ownership. It 

'has b~en estimated bY. reputed· agende; that' . India loses · 1.3 · per cent 
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. economic growth as a result of disputed land titles, which inhibits supply of 

capital and credit for agriculture. It is therefore exceedingly important that a 

fundamental change is brought about in the way land records are maintained. 

At present land records are presumptive in character. In August 1989, the 

Supreme Court stc_1ted that "revenue records are not documents of title". 

fylillicins bf productive· man-hours ·are lo'st in· tfme consurning · litigation. The 

Commission recomm~nds·that'we rriove to a system where the
1 

State 

guarantees the title to· land after carrying out extensive land surveys 

and ·computerizing the Ian~' records: _It will take ~om·e· time but the. 

results would be beneficial for irivestll)ent in land. This will be a major 

step.forward in revitalizing land administration'in the country as·it would 

enable. Right to access, Right to . use, Rignt to enforc_e decisions 
. . . 

regarding land. Similar rationalization of records relating •to Individuals . 

· .rights In proi:,erties other than privat~ly held lands (which are held in 

common) would improye operational' efficiency which left unattended 

foment unrest . . The Commission is of the view that a coherent public 

policy addressed to. the modern methods of mailagemerit ·.would 

contribute to better use ofassets and raise dynamic forces of Individual 

. creativity. Run away expansion in bureaucratic apparatus 'of the State 

would·also gefcurtailed by riew ma!'lagement'system. · 

Civil, Society 

6.5.1 Dispersal of power through local autoriomy maximizes opportunities· for 
' ·-;{. ,, '1 ·:~ .~d'i': ... i' .. •·"'', 

popular participation and helps change the nature of the relationship betwe~n 
:_ ' -~' . - . -.. . ' . '. . -: ~ ' : - . 

the State and civil society. Instead of being merely passive recipients of 

welfare, citizens. bec~~-e 'active ~gent~:' 
0

A d~mocrati~ society. cann~t-fu~cU~n 

properly if everything in it is left only to the State or even to stat1,1tory bqdies . 
. . ; • . '/ ! . ' ' - - -, ' _:' : . ; . ' . ' : . : -~ .. 

· Statutory action itself will be infructuous if it is not underpinned by volµntary 
_,[ " • · ' . ••. • : , , •, ~ ·I_ .' ' ,· ~I, I < , '•' ' : • • : , , 

action .. The exercise of pol_itical power through civil society opens t~e way for 
, •:r, ; ~ r I;:,·.·· ·.::.. ):'· :,· ; ,,'. ~ ,~:1;- _;;·~ ·,·, , 

concomitant democracy. Civil society consists of open . and ·secular 
':: , . , .. ,;• •: l ' ' I , - • i ._.- I . .. '" , . •, ~ :, •'' . j • ,,. 

institutions that mediate between the citizen and the State. ·1n the absence of 
, l ' :° • • •: : • ' '.!'! • ,i • ' ,' j_•• • , .t:j I •• 

ciyil society, the State machinery 1;1nd civil servants become the. dominant 
,' ' • ', .' • • :, , • • , • ••' , • I , ~, ' ' • , c _ " 

.repository , of power.' The modern idea of civil_ goven:iment requires 
I r ' ' ~ , • ' : 
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emergence of civil society which would make peopl~ self-reliant rather thi=lrJ 

r~ma_in dependent- on State institutions and subje~t to their all. pervasive 

control. 

. . . 
6.5.2 One of the marked weakness of the pr~s~nt regime has been its failure 

to effectively. play its role in the so~ializing process. If h.a!l failed to use the 

machinery ,of the state to c;reate a society of equals founded on the principles 

of social il!stic~; se~ularism. an~ erad1catio~ of cast~ism. I~ .this regard, the 
. . . 

situation of the Dalits ar,d baGkward. castes points to. glaring failure of the 
. . ' . ' .. 

state. In spite of several programmes launched by it, the state lias failed to 
' ,. . . ' ,, 

energetically lift up the Dalits .and members of other lower castes and also . . . . . .. . . ' ' . ' 

failed to liberate a large sections of society fro"m gender discrimination. As 

the _executive has. overwhelmingly identified itself with _the ·stratified sections of 

the privileged few, it remained insensitive to the calamities ·that befelfthe 

weaker sectio"ns of the society and reluctantly took steps_ to repel the most • 
'. • , • J • '' j .• : ' . 

injurious actions perpetrated against them. Large. sections of these people 
.•,.,, ·..,. .... "t, .1i. ,-'1• 

remained docile, submissive, passive and tame. Piecemeal changes 
• ' • .._ • I l l I •.• '; • 

. improved the conditions slightly, but the very _spirit of the people by.which the 

Co~stitutio~ w~s t~ be.sustained ~ontinued to r~p. . .· · · . '· · · · ·. · 
' ,, . ' . '' ,. ' :. . I' 

,,,,-: 

< • ' • • • •, • ,•, • • '• ; j < ' I • 

6.5.3 It is the civil society that has tc:i take "th'e lead iri helping creat~ a society· 
•' •, • I , ~ -• . ' / • f • 

based on principles of socipl justice,' secularism and rion-cal:lteist approaches 
• • • •~ • , : • ~ ' f , ·•,; I , ! : • 1 , 1 

to social action.· It should be one of the serious endeavours of civil"society to 
, :-;, • • J I , I , - . -, , , i '., ; I . ,l• . I ' 

strengthen the mosaic of India's pluralism and not let it bf:) broke11: up lest 
· r , . . . • · · . . • i . : 1 

: ·: - • • ~ r , • ·· · 
endless tensions . and increasing .vi9lence come in tl;ie ·way of peoples' 

; ', • :, • ·, ( ' , ~ ' • I • ",,j . I • I '' . : : ' ( ,, 

progress. In India the relationship betw!3en the. civil. !!P\:iety and .the .State 
• •~ < ,• • • • • t • . ; ,' • ' , : • : I '.-, , , • • / <' ,r , ,,. '. 1 , 

· may, have moved some distance from distrust and antagonism to '.a more 
. . . .. I:',:~ -~ i ; I ~ \' ' • .. ' ' 

tolerant status ·but the continuing ambivalence com~s in the way of a full 

bl·o'A'.n cooper:3tion for CQOS\3n enc!s. 

6.5.4 The pr~cedures. and "the processes a~opted fbf' executing p61ici~s 

supposedly designed to help the poo~e~ sections to re'g~in '2cirit~ol civ~r iheir 
l • ' ' : •• • '• 

social and economic circumstances have accentuated the distance between 

the -~aves·.~nd the have-riots .. The barriers com~ not only from old. vested 
. . . . , 

. interests but also from new sources of privilege. The instrumentalities of the 
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State' appear :substa~tial(y Inadequate to cope with the challenge of chang·e. 

In· fact. some ·of the · institutional _devices. Intended to be remedial measures 

against Inequities had regressive consequences reinforcing socio-economic 

barriers. ·1n several. cases, programmes adopted by the administration to 
' .. . , . . 

handle is~ues of inequity· failed to deli_ver. Bureaucracy cannot deliver 
• ' -, J ; j.. ' -· • 

unless ·countervailing . power of the Interest group most directly ' invoived is 
" ' 

harri~ed. ' The. Commission recommends that energetic ' efforts be 
I ' - • • . • '. ~ I :. ' · 0 

• 

made to -establish a pattern of cooperative· relationship between· the 

.State. and. associations, ;NGOs and other volurit~ry bodies to· 1aunch 'a 

concerted effort to regenerate·the springs of progressive social change; 

. State· and· civil society 'are . not to·· be treated antlthlcal but' 

c~mplementary.' 
·.' 

'Administrative Reforms and All India Services 

,:· :.:·: . . . . / ' . 
6.6.1 The structural problem of two of the All India Services, namely, the . . . . . . ' 

Indian Administrative Service and the Indian Police Service, Is that they were 
-_ • .,-;·. ' ••. l -,_ • '. • ' •, .- '. • ' • 

founded on·the imperial Idea of territorial control. It was at the district level 
. . . !,' . 

· th~t the' Raj became an :op~rational reallty. This colonial Idea was ~ot 
• • j: \ j • "I , • ~ 

0 abandoned when the country became independent for reasons which emerge 

clearly from the Constitu~r:it.Asse1J1bly d,~bates. Th.us th~. present structure of, 
' . ~ ; ' ' ' ' .. . 

the ~II India Services would appear. to b~ i11comp1:1tible with _the, deveJopmerit 

of tuii ·fl~ged de~ocratic ~e~resen~ati~~ g~v~rnm~~~ at the· district l~~el. In 
•• •,, ''' • ' . •.• • ': ,1 ' - ' • .~ • ' ; -I-

plain language itmeans that(law and order' has also to be brought ~m:iin the 
' ••• • ~ • • •• '"; \ -t: ' ' • • • • '' ~ 

am~it of t~e elected district panchayat which is constitutionally entrusted with . . . . . . ~ ' ' : 

responsibility for developmental activity. · 1t is· only thus· that pu~lic service at 
;;, j I • • ' • 

the district level would acquire significance and be the real stepping stone ·tor · 

political l~adership at highe~ levels. . ' . . 
. '·_,·, 

6.6.2 The absence of clear cut relationship between th~ ~eople ~rid the st~te 

furyptiq~a~ie.s .i~ _r~sponsiple f~r much _whiqH .h~s: gon~ ,lNron~, . All this 

happeneg beca~se, in!:19ve.rten~ly _or otherwise, we al_lqwed tt,e colonial l_eg~cy 
,·, •I , 1 · \J ' , • ,• , • 

1 

of admi11i~tr-.tion. to continue to hold sway 'in the post-indepe_ndence era as 
:.•; " > •• , • I •r . • , , • , ,, :,.• 

well. For instance, the change of nomenclature from ICS to IAS did not even,. 
. • ,. . . . r . . : , ~ . ' { 

' '• '' : ,', .. 
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constitute. a cosmetic change. Th~ so-called 'steel frame' of the British 

Empire became the role model for the fledgling IAS fraternity. The 'guru 

mantra' of the old guard, viz, the I.C.S., was the maintenance of the. status 

quo and the new guard, viz. the IAS,' was only too williri'g to oblige and .follow, 

suit. It is a na"ive hope to expect-status quoist to initiate orwelco,me changes 

for a variety of reasons.- First; they have. a vested interest in perpetuating 

their dominant ·c1c1vant!!geous position along ·with· the privileges flowing .from it., 
, . 

Second, ·being bureaucrats rather than intellectual leaders, they. lack the . . 
vision' and imaginc!tion to. devise new and innovative.· policies,- preferring to 

tread the beaten , track, follow precedents. and to· continue familiar . .. ' ·- '. ,, . 

programmes. 

' ! ' 

6.6.3 The end ,of the imp.e(ial continuum in. the administraUve set ,up)nay 

require a different ,conception_ of the generalist serv!ces. ·The bri~htest 

unjyer~i~ graduates y.ino wish to ente~ the lndi~11: ~~ministrative . S~rvi!<e 

could then be 1trained in,~ variety of subjects having to ;do ':V,!th .the econpl!)i~ 

and financi§II administration of the States ?nd the Uniory.and policy making .in . 
' . ' ' . . ' .. 

higher branches of administration such;as security, science· and technology, 
• ' ! , ' . , ,, JO ' f, ' : ; ' • ! ; ; • I ' : • '. 

International trade, international monetary system; alternative approaches to 
• !.t. • '. , , , 1 1 , ; , • . . • ! '. r., / • • , ,, . , 1 " 

energy and environmental issues, social and economic issues connected with 
f · , , • ; . , "• ',' • -- ,_, I ·, -· •• ,, I : • 

affirmative action, etc. to constitute a· truly elite corps.of administrators. Th.ey 
• ' ... _ j , _, • ·,· ·r ·, 

would be mobile within defined fields but would not perform the present 

gen~r~list jig of moving from animal ,husbandry ,,to,. ~.efence, or to women 

welfare which makes a -to\al mocker,y .of any concept1 6f.a9_ministrative policy 

m.a~ing in the_pn~sent age of knowledg,e, .e~plosion .. , .. 

' :.~ • • • : • ,' ' ' ' : • a ~ ·• •' • ' I ' • • ,'I" 

Modernizing the Civil Services - Creation of new services & curtailment 
of undue safeguards · '· ·, . 

6.7:1 Arbitrary·and quest!onable methods of appoint~erits, promotions and 

transfers of officers by, political superiors also h;id,·to corrosion of tbe m.oral . . . . . ' ' ~· ' . , . . 
basis of its independence. It h,as strengthened the, temptation in serviges to 

.• • ' ,· • •· • • I '., 

conusive prc!ctices with po)iticia11s,tci avi;iid tl:ieJnc<;>~"'.en,ienc_e of transfers and· 
' I I . ' 

to. gain .adVaAtages by. ingratiatiAg .. tllemselves to political masters. They 
,'. . . ' ' . ' 

. would do the . politicians' biddings rather than adhere to rules. Lest the 
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situ~tion ,becomes m·ore. vicious, it is necessary that a better arrangement be 

conceive,d· under the Constitution.• The question of appointments, transfers . 

and placements is not to be left to the discretion of the politicians or 

administrative bosses. but be entrusted· to independent and autonomous 

boards. The Com.mission; therefore, recommends that the questions ~f 

personnel policy including placements, promotions, transfers and fast-• 

track advancements on the . basis of· forward-looking career 

management policies and techniques should be• managed-· ·by ' 

_autonomous Personnel· Boards .for assisting the -high ·level political· r 

authorities in making key decisions: Such civil service boards should be 

constituted under statutory provisions. They should be expected ·,to· 
function. like the UPSC. Reputed management experts from institutes of 

management, well kriown for their excellence, should be inducted· int~ these 

boards to· provide :a broad based pool of expertise. The principle is not "to' , 

take politics out of personnel policy but to make knowledge and' informatibH 

instituiionally' 'available to the political decision-makers: on the basis of 

appropriate parliamentary legislation 'under article 309. The sanctity of 

parliamentary legislation under articie 309 is needed to counteract the 

publicly · known trends of the play of unhealthy . ~nd desfabilizirig 

influences In the management of public services in general and higher 
\ .· 

civil services in'particular. 

6.7.2 · Above a certain level~-say the Joint Secretary level-all p~sts• ! 
should lie open for r~cruitment from a-wide variety of sou~ces 'including ' 

the open market. We should ·specialize some of the generalists ahd 

I 
I 

j 

I, I 

generalize some of the spe"ialists through proper career management ., 
' • • ... 1 .._ ' ' • .- • • • 'i,,, . " • ,•-,; • ,, 

which has to be freed · from day .to day pa'litical ma~·jpuiatio~ ,.an·d : , 

i~fluence peddling. 
' . . 

. 6.7.3 sbcial audit cif official working would be another wa/oi devel~plng':' 

accouhtability'and answer~bHity. Officials, b:efore starti~g their cli?!ier, ih: 
,., ' ' , _' • • ' • • '. ,. ' j j ' ,, • ' ,. ' I ~ 1",... . • ; i I ' 

addition to the taking cif ah oath i>f loyalty to the Constitution, should 

sw~ar to''_abi~e by the basic prindpl~s of gci~d ~~v'ernance.· This would]' 
• • ➔ - • • -

give renewed se'nse of commitment by th~ executives t6 .the basi~' 
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.~- ' 

tenets of the Constitution. · It Is important to recognize that change in .. 

existing policies and procedures Will not come from, the initiatl.veis of those:,. - · - .:· ·-,. '., ... 
a-•• 

who stand to benefit-from .the existing arrangements. JLneeds the combined,.·' :.;. 

effor:ts· of political- avant-garde, acUvists In-diverse fields,. academic, and. civil , , · 
'• •' 

society institutions .. to gehe:r~·te· pressuies for, change.'. Otherwise instit4tional ·: 

decay will proceed-apace with distressing conse_quences. ·· · : . · .. :·-. -·. 
' ' ' . ' . () . 

. •·;; ', - .- ••; •'; ; .. ;,·; ,·:,_,,; : 't_·.., 

6.7.4 Systematic debasement as a consequence of higti handed conduct by 

certain sections of •the executive has seriously dented .the mo_ral ,authority .:of. •. 

· the-g6Var'hment. .. ,fhe functioning Of the civil and po!ice,ri,er:vlces have ,been.a· 

far frotn,•saiisfactory .. • Hence,-. ·a negative . perception pf• ,the 'Police that it: ill . : 
' - 0 

serves'·the,_people has beco'me·deeply rooted_. in.the psyche. The letter-of.thei,, _ · 

law may •have. been observed,;. but the. ,spirit: has. been emasculated . ..; 
. . ' ' . ' . 

' 0 

. ' 

Corruption and illegality h~ve vitiated •.the course of-justice.-~·-AILthi~ has,; . 

contributed to a massive decllhe In the·prestlge of the public office.;iE\iide□c~·;.,,-·;:, .. ··•-· :· , 
~ - ' , r --:,-... ......... ,. •• ·;. • .,. •• i 

of moral and professional· failure of administrative .apparatus . Is·. •too··~ ·. · ·- ·. . ,, ' ., ' ' . 
overwhelming to ignore. Yet the services have remained largely Immune ·, · · 

•, 1- ·, ,'·.. ," _,::. ,.. , . 1·· · ··L ··r)-•.r ~~ -·•~ ..... ';.. ~ :-,::1 ... :_ . ., 
from imposition of penalties ·due·: to the ,complicated ·pro·c~dLires th~t l)ave · . -

• -~ ·s-' ·,,,,,~.:.~• ·.; '1 J_l" ""•· .r ~· ·': · ... ~1· .••., 1 i· -f : , t, I. ,. ➔ ,1"' ·'.· ~.':. ,. ,. 

grown out' cit the· coristltutional guarantee agalhst arbitraiy anc;!, 'vindictive - ' 

action (artlcie 311 ). The ·constituilonal safe~~ards ,h~vffr;- h'ra'ctic:Ei ~ct~8 t6:.; . . .. ' . 
,. ' I 

· shield the guilty ag9lnst.sWlft and certain punis~me~t for" aby~~ of. publi~ bffice>. . ·, 
. ' ' 'l . d·., . ,! l. i -~·-, ·i;l ,;l..0~ ·~1 ....' , -:._.\ . __ _., 
for .private gai□. A major corollary· has been erosion .of accouritabllitY,. It. has, . 

. - ._ I' < • • ; ' ··,·t ... ;,,::1._ ! I;; 1 1.i ·•(i;! ","!.q :-.~,~~-~:·· .. , 

accordingly_ become necessary to re-visit the issue of constitutional · 
·•. ']• • . ) ,- . ,t°~ ,<• ,• f ,j I•~ ,J,;,;,•,,· ~ff"'J~, f'1'; I!,::•/ r~- ,':·7••.,,,•~~ 

s1,1feg~ards under., arti~le 31.1 , to .ensure ~hat
1
)t~~ ,ih,q~~S,~ ;.~ll{,effi_~i

1
~~J~: · 

officials. ,are given the requisite .protection but, thli! ~•stionest !Ire· no(,'. · · '~ . 
-: , ,. · , , , ~,__,- !:J•' . · ·h- L.,.i'ft-t·-',' ! •::••· ; . !\.! , : :i 

al,l,q,we~ to pr~sp~r. in,9ffic,e. A; ~qrppreh_~ns(ve i?-C~,mi~~~i;i?n_,Pl t~e
0
!,N!~e., ·: 

corpus of' a_dministr~tiV.!!, ,iurisJ?ru~e~~e; has tQ•._be; .~~.~~rl;a~!!-~, ~~! , 

rationalize and simplify'the procedure of administrati.;,e a_nd legal action · 

and to bring the theory and prac,tice of security 'of te~~re;'in :line With•the· 

experience of the last more than 50 years. The need is not to disco~rage· 

the good people; the need is to discourage th~ bad people which objective 

ca~ be served only by sufficient a~d· speedy proced~res to bring the guiltf to . 
I ,,. • 

the book. ··· 
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6. 7 .5 The present methods of evaluation of performance need. drastic . 

-reform. Atpresenfneither the quantity nor the quality of output of in_dividuals 

and collective units is properly measured. The res1:1lt is that the good, the bad 

and the indifferent are all lumped together.. Mostly chronology determines 

, - who goes ahead and who does not. The •civil service -regulations need. to 

be changed radically in .the.light of contemporary .administrative theory,; 
. . 

to introduce modern evaluation methodology. 

6.7.6 The administrative structure and. systems have to be consciously 

redesigned to give -appropriate recognition ·to the professional and technical 

services so that they may play t~eir due ·rolein modernizing our economy and 

society. The specialist should not be·required to play second,fjddle to 
, -· 

the generalist at th;· top. Go11ceptually• we. need to develop., a,t:ollegiate 

style of ·adrilinistrativ_e management· where. the leader. is an _.energizer 

and a facilitator, ·and not an oracle.-·:delivering · verdicts· froni. a high · 

pedestal. 

' . . 
6. 7..7 . It is. essential to bring forward a parliamentary Bill under article 

·.•.:·,;,. \ · ~~:i.•,1,:-''•-~ ,."iJ,, .:. ,'.·, : . ." :_r:.,••."·•'. ••-~ ··~•.,-- -.~. •• 

. 312(1) and to have it extensively debated in professional circles ·as well 
~

1
-''\: ,~- ,,, ,1!1'_ ·/' -1,:,:"':1:_ :t-;1-!.•', .. .' 

as .bY. th,e. gen~,ral pub.lie. 
,. ; ', 1 ;i:- • · - , • ; , 

,:,, '~ ,-, •. '; ••i • ,; I J • - • • •• ,,_ , - - - ,-.. . - • 

6:1:a The.professional bodies Iii<~ the·lnstitution·of Engineers; ihe'Cliartered· 

A:::ch'u~tar,ts; --M~dicai. Couricil; ,B~r Cdundl of l~dia, etc. which could have 

pl1yi~;i~itii;ollin;bLitt~eksi~i{fh~ role of civil so6i~ty 1/-l'goverriance have 
:rr,{-i_..1re-:, t ,' ,: _Ji ·,..,,_._ _ , ·~. •' ·. -_, :•· t • • ~ 

been1 coriterit to act as lobbyists fighting for behefits lei their ·constituency but 
,- ,/ I "':.' ~ f• • ·~ ,,I• 

0

i•/ , . ,. , , • ••. , , ; . • • .' _ • 

not much else. beyond narrow self-interest. :-, Thus we have arrived _at-'- a 
,.··~ ..... $ - • ~, ~ .·_ ... . -·~ • , 

situation: in the' ju'dicial administration where courts are deemed to: exist for 

. juage's'k~c:1 lawyers a~d not for the pubiic seeking justice'. ; .. ; - . ,; •, ,,;: 

' . ~ . ,· . . ' . 
6,_8, 1 ,,/tie Ce_TTt.ral --~d~in_istra!~ve Tri~~n~I a~d ~ariou_s State ~dministrative 

Tribunals were . established under th~ Administrative T~ibu;als Act, 1985 • ; ·, ::.; • • •, . ~ ;;, •, .· ,,:. I: , j !\ , , ,. • , ': i • : • ' ,:_,- , 

whi~;t-1 wa~~nacted in p!J_rsuancEJ_ of article 323A of the Constitution. Since 
. ·1• 

their decisions are subject to the supervisory jurisdiction of the High Courts, a 
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suggestion was made that ihe Institutions of these triblmals--h-ad-not served ~-

the i>Grpose for which tliey ~ere established .. The Commission examined the 

matter with reference to ibe actual r~·sults and. felt that there· is a easer for 

their continuance. 

Union Public Service Commission 

6,9 The Ccimn{is:~ion 'has 6arefuily' examined the suggestior)S' made by' a 
' -~-

d~legation ·oi UPSC Members led -·by their Chairperson in. regard to the 

proviso to 13rticle 320, the jurisdiction 6f the UPSC arid its reports,. the rank of 

. the l:JPSC. M~mbers, the ·compositioh of· UPSC. arid its pow~ri, · regarding . 

recruitment bt its o_wri personn:ei.-'lt.feeis thafsom~ suggestions.iike'laying_ of 

. the.· lJPSC )epoi'ts' ~n · the tabie' of each 'House· of. Parliament can be··--,~ 
• • '--, '. , •• • - • ,~ .'".. • , •• •• , • • I / t • ' 

implemente·d;'thrqugh executive orders.· Others''depend qn development·of ·. 
• • • ' ' . • ' . r '.. ·- ,· • . • .: • - . ; r '. • - 'i -_ . ' 

healthy· conventions regulating the'.-relations 'between the' UPSC and_ the • . 

executive branch. The Commissio~ dcies noi see aiiy need for change in'-th~ -~' -~ 

existing provisiops concerning . the UPS'C (or other Public Service ' 

Commissions). - . , ~: 1- ._ > 1_,:, , ., ., , 

The-Right to /nfo'r[Tl<1tipfJ _1 • 

. • , l .•. · .,.,!_?·. , ,·· _.;,{ --i, ,, ' _, ;;,1 !·.,,.': i ·- ... -
-6.10 Major assumption behind a new style:of,:governance is the citizen's 

1 " :~' · , • l ~ • J • ~ •, : '•• • t : ~ ;1 '• ' •, ''' I ••) • I • 

. access to information. Much -of the common m'anls distress and helplessness 
.,•:•:,• • j·', .;, : /~·•,.\, ,_;:;•r,:)'',1,:.•.~:,•! t_:•, 

could be traced to his lack of access to information and lack of knowledge of 
. ,. - ',. . ,' •••,1j/, •• •. :~ l~; I:•••,-•. •:.:,•,.~• 

decision-making processes. He . remains 'ignorant and! unaware of the 
, l-, • l •:' •.•t,,: ; • , ~•: /, j •• • ,' ~ 1•• t • .: •: I 1: •• .. 1 ,,, ~ 

processes which vitally affect his interest. G9vernmerit p~ocedures and 
· '.;:. · : : :~· ~·- ·· ·· ·· . .-·, ·.: ~:1-::.,•.<~ ··:-. ·,Jr::. ::,::1 .. ~ ·_ ... ·,,._,. 

regulations_ shroude_d in a veil' of secrecy, do npt ,a.How. the cji~ntsitq know-how 
• ' ,, ·'. \. - ·. •t '' I :i1:, ,"· ,r·:.,-.-i••,:;:.[ ~ ·r._ ·, i-·. 

their cases are bei[!Q handh_3d. They stiy awpy from questioning· officers 
·;1 :· .• : ·.·.··_. ;_ ;• •• • t)':•·•r .l ··4·•.· --.~ , ... _ 

handling their cases because of the latter's snobbish. attitode; arid bow-wow 
, • ·._,; .... : _,-• ·, ,·: • ·1 1·,·l ;1•1~: "f:•1"' ,:,;~--;i.1·11i ,;1 .,, '. I , •. 

styl_e. · Right to information should be guaranteed and .. rieeds to be given · 
" , ~- : •·. •·,-, • :: ••<~ ; ,· .. :··,,

1
1 j /,.'••• ,. ~•! ·::•:i:,<: l ~-,,, / .•- • -; 

real sub~tance. In this regard, government must assum_e a major 
• ' ·•. ·" ,.,. : t• ·. '; , : , · • • • • ' . • ' , . '."''!i • ·1 ·-. j :, , _. I , ' • , , , • 

responsibility and mobilize skil!s to ensure. flow of ·information to 
. - - 1 ·: • :·· ;·• • : • ., .. ,, ' ! . ) ,.'' . ' ., i. : ---~ ' ' . • 

citizens. The traditional. insistence on secrecy .shoulp be discarded. In 
. , • ',_ .• ~ •.• ,•, 'I /-. _... •·).~LI' 

1
: i' ,,;.,I ►,.,'• , '·,.·,. 

fact, we should have an oath of t1ansparency in place of an ·oath of 
.•~ • ,, • ,' 1 ,.•H~,-j• • • •, I • ,_: • ·11,,· , •i 1: J,1 ' ,· ;' 

secrecy. Administration should become traAsparent a'nd ,participatory. 
• . :· t ,1 ' 
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. Right .to information can usher in many benefits, such as spe,edy 

disposal c;if cases, •minimizing ,manipulative and dUatory tactics .of t'1e 
,,. . . ; ' . . ~ : ,· 

babudorn, .arid, .last but most importantly, putting .a c~nsiderable c~eck 

on graft a&Jd corruption. . 

Freedom of Information Bill, 2000_ 

. ' ' 
6.11 . The object of,_the :Freedom of ._lnfor_m_ation. Bill,. 2000 now ,iiending 

. . 

before Parliament is. to promote transparency in governm~nt activity.· The r. 
. ' ' . . . 

. public has a right to _•know what decisions are being _ taken and why .. 

Dissemin~tion, of,,i.nformation ·about policies and actions in:·the public realm, 
i , I, .,_,_,. ~« 

lea<;ls tp 1;1. more i/lCCOUntable goyernment. This. deserves ·full supp.art., :The: .. 
, ' • • • - •- • • • •. ' • I ~ • • • ' • • 

Commission.'recommen_ds t~at ti'!~ µnion G.?vernment shoul~.ta~e.!:l_te_ps; . ' . . ' . 
. to move the. Par\iament for. early . enactment of the Freedom of. 

• • • , • ' I ; ' ~ _; ,! 

: Information ·.L~gislati,011. It. INill be .. a major step foN,!"a~d in 'Strengt,he~ing
1

: , 

. the valu~s_ of a free and democ~atic so~iety. ,. _. ,· ~ 

Tile Challenge of Globalisation ' 

. l , . . !i • - • 

6.12 The advent of globalisat.io0 presents a new series··ofchallen·ges to the' 

admini~t?ation. 'AGtivated by techbological improvements, a new international, 
. •• :· ', - •--::• •': •. •!' ;-,•,,' ,r,• i• .,• _,,'• • •. • - • '•• • •' • 

relationship of 'our interests across :issues and 'boundaries has· come into:, . 
. ..... _, -,'. )'.--- .. !~f•'·;• .... ~ ,- . ,·· ... 
being. i:~ade .and financial' developments have tightened to mesh the; 

C ;,i,_ ~: , ·;. !!..;,. :-· · .. - 1,_•~ .... :·-. ;,- • , ~ , •• · --~. , , ; 

economic· linkages across boundaries and regardless of preferences. · The' 
,-, r. . ~t ;:_[ .., ' ' ',_..,~ .' r : ' - :-.. •, ~ '' 

new state of affairs just ·cannot ,be wished ·1;1way but must be engaged with. 
' ~-:. ·:_•,-:;-,·•,1: i ; 1~ ~-; \':'• ... ,1. ~,' - ' ,·; ·-~ .... - ,·'. .. ' - .. . ·: 

We should _build .up expertise to: ensure that the interests of our country arid 
,. i, - ·~ i··-;t, i- -.:~ __.. _.__ ~ - : • _ .. · i 1. ,.·_, -, G - ,.,-,:·-

t_he people: are not overwhelmed by the forces of globalisatio.n. . We must 
, .. ' •.'· .. ;, •:•·j,"'', ~. r 1 ~ •,, •• · l- :r-' 

evolve ,au~ fo~eign' a'nd doniestiq poiicies to ·contr9I our· future·: w_e c~nnot:, 
·._-,._.! !~.1·· • '.; . , : .. ;, _ ... _,._, ,:,·- .•':·J/.·-t: ,.•., .... :J ,,,·.; .. ;•.-.:-. 

m9rtgag~ ,our interests nor cari our security_ be lefr,to th~ mercy' of others. . 
· ,.,;·•,-.•( _:. •.·. ·i:~1).,·--;;1-:.:,.) 1(~,~> 1!--~:-·, .• · ·- 'r: ·-.r :~;t __ ;,, .-:. •"i1':,•', .. ·- · · 

Government- cannot abdicate its responsibility to' affect international events 
, ' ' ·.-. ;f·-;:::_ ', ~•~( --~-:· ; ~; · {.,, ·,:' :"-.7, ' -··. , •. r , ;t '. 'J: ·~--. -~•;,: .' -,'' !,,: · 

and conditions tq-gur' advantage .. Without the. capacity to handle·this new• .-
. : - :·, ~ _') ,.:: ; !\,· .. ~ r '' • ·: . • •. i:. :-:? -'-, 'J\'..r•;. ·, :, . '• . .-·. 

situ?tion, we would . .be striking empty postures and· would fail lo seize the 
., l•,.·.•. 1, .••":. '•l '_;. '{· •. ·l ,..._• •<·,.-' ~, ,•-~ ,· ,t, ,,j·,.. ,- :; ·,. I 

· opportunity to _develop in the coritext- of globalisation. The ~xecutive of tlie 
t•·· -• >" . f ··•:. ,_\'•: .. .-:, f" 

0!f 01 
,-, •• •:·i - ·• ·;·,- ~- iJ;;' !"~,.'._• .. • .', • ' L 

State should learn to. anticipate ·global developments· and endow our policy 
,,,_ - 7'l! __ •:t, ;,:.:. '"!~·J:·1 _. i, ', ",'.:. •. ,f.', i-.·,J·:,_i;,; fl,·, . -~ · ... ' . - .. 
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with more knowledge-packed inputs fo handle them to our advantage. At the 

same' time, the aim has to be to tap the wellsprings of patri_otism and give our 

people a sense of patriotic duty to harness · the energy for economic· and 
' ·' . ! .. ,• ' 

soc_ial developmerit ·to 'spearhead programmes and develop national pride 

and self-confidence. Mass political education and raising . of politi~al 

consciousness. become inescapable. This is the task to be performed by 

political parties. To remain actively involved in new development 

programmes tl:t~ pec;>ple would also neecl the support of well organized,· 

well prepa~ed, knowledge-or[ented personnel· and well thought .out 

policies. :Think-tanks and organized intelle.ctual groups;wo1.ild."have to 

be promoted through state· funcling, : etc. witlio~t, ~ridging their 

autonomy. 

·' 
6.12.1 The survival and c;ompetitiveness in th·e· emerging global eco_nomic 

order requires resources that are know[edge bas.ed·and outcomes which are 
. ~ 

knowledge· driven. · it- is, therefore, recomm~nded, that the Union \ 

Government having regard to the imp9rtanc~ of the higlier scie~tific and · } 

technological research should h~ve_ I an· a~ex b·ody called th·e N.~_ti'onal ' \:·-. 

Science and Technology Commission as an umbrella organization f~r , r, - . . / , .. - , . , ,,J" .• -, •. , : • 

policy ma~lng, planning, promoting and funding of higher.scientific and 
• •• l ., • , ' • ., i ' • : r i • ~ • 

· technological research. This is necessary that such a bo,dy should have 
i ;.,, , ,I t i 1 1\i • " I ' • 

the Prime Minister as its· Head. However, National Commission on 
. · ., - , ,, - ~ ;" •1 ~ :.- , , I • _ • ' , 1. • • ' 

Science and Technology will retain: the distinct· identity from the . :~;';,' ··.•:•,~> ., .. ·:·•,1, f' 0

.!}' I 

Departments/Organization of Atomic ~nergy, Sp,ac~; p~f~r;i~~ Re~l!lar~h. and 
, ~ , '· ! ' . " ,. ' ' , • . I. ,., -. 

Development, Scientific i;ind lndustr:ial 'Hesearc;h, ,Bio-Techriology, O.cean 
:, . _ . . '., '. ;; ,. ,, i_;;.1;. ~.t_ t,I'. l- ·'. .• . 

Development, etc. Their present internal structures, some of whom have the 
: . · t . . · · ,, __ .. ,! ; r,. i( ,; • 1 1 .' 1 r ; i '. - • - ' 

management structure of Commissions ::with delegated:; powers, will not be 
' , . ,.,. ,_,·' '}' • .i:• -~l . .-;:~1 :·,·_.1.~:~~~ ~•• ;:~ ~· 

disturbed but the Commission will •deal with·overall· common issues bringing 
, .: . . . , . , , . ·;: . , · : .... : I r 1 • • ·1 · . : 

about greater co-ordination and integration in. planning, promoting, policy 
~ l: . ·,-;l_1-i. ,: j; -~t ... .1 . .,,. . i r, . 

making, funding and securing · unified vision of the futu_re and, the future 

technologies. The Commission should also,take:irito'acc'ouilt the funding 
' ' ' . -. 

priorities in the private_ sector and_p_rovide over all policy guidan_ce:, The 
' . ; h 1 ~• 

principal functions will include· evaluati.on cif science' and technology 
. . . -

· ~ policy ' fo'i- ' the coiJ~try, ivaluation "1 of': the moc1l;1s df appro.priate 



managerial . structures . in scie,litific/research organiz~tiol')_~- and 
. - ' . ' 

responsibility for rationalizing allocation of f1,1nds.. The Coml')'lissjon, . -. - . , . . . . ~-
therefore;·-recommends that a funding pattern for investm~nt of about 

"'-:----.__ - ....... __ ' - ' - ' 

2% of thifGNP exclusively,for scientific and technological resear~h and · 
. ' ' . , 

development needs tci be examined. · 

Common Market 

6.13 · A ·major achievement since thEi ·attainment of freedcirri has'beeh the 

creation of a •com~on Indian market that appro'~ches in· size -to som·e of the 

biggest markets- in the world. This is the foundation of our political unity . 

. ·Anything.that weakens or threatens to weaken or destroy India's ·political unity 

nas to be prevented. Therefore, no unit of the_ Union can be empowered to 

weaken the foundation of the common market. However the Commission has 

recommended certain measures·- ih . para 8,8.2 to remove the barriers to 

smooth flow of goods and services·, which Would reflect,-a seamless flow 'of 

inter-state trade and commerce. 
.:, I 

. Duality In Foreign and Domestic Policies 

' ' " • • • ·,, ' ' ,•. '• • l • , : . " " •• I 

6.14 · The structural problems of foreign ·policy would be to constantly aim at 
,. • , . '•. : J , , . , ' , :1 : ' I,. : ; , i 'l ~; . ; ; ; , , .., : ' , • 

making the best possible use of the international order and use it to our 
. ' . . . . ' . .- - : ~ - . ' . . ; .. ' . - . ,,, . '' - ;) 

advantage. lri the country'~-' governance, the duality of foreign ind 
• .• ' • ' • ' ••• ... • • , I ' •• ,_ -~: ' ' • t :.. •• ', s:,; - ' ' ... i ' - l . ·I 

domestic policy should end. The two should not be antitheticai. A serious 
• •• <o l :,,,,.•, '. 1 :•,i-: 0

1, ';'.,":'•,,•:,•,,-~:,: OL ,•• • •: 

effort ·is required to 'combine the two to recast relations and launch a creative 
' ... ' .:; ·, ., ;-: .. -_· .. ,. ' :;-,. ~· _·: ·, ,(· ~.-,1 ·\;·; .. _ .. ,· - : . - '···-' 

initiative to achieve strategic partner!ihips the world over on the principles of 
·" ,, ' " ; • 1'" ',' ,', __ , ' ' ' ~ 1

' • • ,- ·:, • ,-,;,' 1' ',, ' J; : 
inter-depencleince without '· ,dome~tic , 'interests bei'ng relegated. to the 
,, , , r:,. , ...... ~ ... :, ... · ~_·-: ..... ,_;,. 1:. ·:·----.-.·. ,t: .. :-:t:~1 I 
backgro'urid. This ·calls for a thorough change· in the form, wQrking and 

"'"\I 1·•• • ••(~•- '. :-.'•••-• .. :':"., ., .. \·,, •. :r, '· ... : •·.•.''.'.,: I "f1•:•: ' 

structuri_ng of Foreign·Affairs mechanisms including the External Affairs 
:.. :. , ,, ,17;,···,, ! ,. ,., \• f ;, :

1 
lif .; ';, r.; ,;,• ,;-;1_'.; ,, ; ,Jc! t)"=,J-, ,; :,0 

Ministry. ·Foreign policy· i_11Jplementation is now more than mere· 

dipiom~cr:. :It ~)ails f~r-~iltting:-~h~~~J~ t~-~-mlri~~s~~ ~f ~::~~~tr~ti~"·:. ,,\ 
'.i ;The lnstitliti~n-of, the Prime Ministe~ -

6.15 .The 4uestion of prerogative pf the. F.'rime. Mi"nister.Jn,the. Parliamentary 
, •I:,,,•,,·:- ~. :c-!!, 1 '. -~ ', • _.•~ iJ, •~ ~-• •• i;u t.'l., ~!, • •'• ••• ., , • • .,.,,, 

,, Systerrqo ap).!is~:l~~--~issoJ~tio,r;i_. o~-.l~/L~?u~~ i,yi;i~ ,r,~ise,d .. ~lt: w~s'. urged t~at 
' . . 
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I. 

one of the methods of restoring stal:Jility and cohesion of functioning in 

Parliameritary ·system of Government was to strengthen the Institution of. the 

Prime Minister and one of .the ways of doir,g so is- to empower ,the Prime 

Minister to advise dissolution of the House whenever he thinks-that House 

has exhausteq .its _mandate arrd a fresh appeal to-the- ele.ctorate is called for. 

The pmposition as raised, c9ntemplates ,such a pow~r in the Prime Minister 

even after .he has -lost confidence of, the House. This. proposition has the • 

familiar ring of \h_e Parliamentary convention in ,B_ritain. One learned Member 

was strongly of the view that recognition of such a power in the Prime Minister 

would impart mu~h needed stability to the: politic~f'syst~m· in ·the c~untry and . .. . . 

would enable the Leader of the House to address determinedly towards 
:•. . · , . 1:._· ; ,"·. ·,·. __ •: - l' · 

· issues of development, national security etc. . .. ,. - ' . ' . ' . ,, ,_ . - . ; . ' . ·, 

Qn a consideration :of' the \natter, the Corrim'is~ic:m is of; the view 

that the present constitutional' position needs· no rilodifi~ation. 
' ' ' .• • r 

Probity In Gov,r.n~nce ,. 
' . 

'I . ~ •:; 1 , • ' • '_: • , , I l " 

6.16.1 Integrity. in the widest sense· of the term,' in the )loltJers of public 
• ' . ·~ ' • ' ; I ·i- l - .i.' . - . '· \' J. • • • 

offices is what distinguishes a good''public administration from a bad one. 
' . . .• l. '. - . - . . . . . :,, .C, . I •• '. • : .. ·:: • :,- ..... :~ ' ' • ,_ 

There may be other indicators but i!l t~e. ·absence 'of integrity o,~er 
:.., • . , , · l I ', I -'. · ·, J 'll .1 '., {,. . ' • • 

competencies are not capable of-yielc:lirtg the desired results_. Integrity is much 
·, · ·... . ,., ., • i - : , . · .. I ,, . • · , · .. 

more than financial honesty in official dealings. Unless public office is 
• . •,' • .,', 1: ,f ,- ' I , , ' 

regarded. as a trust that a public .s.ervant h?ld~:f?r,p~bl_ip g?9d, ev~_n_ t~~ ~ost 
. ·• . -- . ·- . . . ,- ., '--· . ... . . . - . 

enlightened policies for promqting the Y.1Eiifar_e 9_f th~ spciety will not work. 
•. '~ .•,, • ,•'•' '• • •. ~! ·' '1, 1,;"), 111, ', '.ir ',,._:~•+.I' ,_<{!•_ ••~ • ' •'• 

t-iow to ~estor~ ~his ~thical ~rd ;r''\?~~-1
1 
di~~'lS]p,n t~ p~~lic l[fe __ i,n lndi~ i~ _o~~.9f 

the most crucial issues,of governan·ce at present. :_ ' __ , 
,-.1, _- -, : . •·,1_;,1' ' i: ./{"" : ,r' ·.1. •~' • I'.!-• J. \ 

• ~ r ' • ' ' • 

~.16.2 . We_ cannot" hope- le;> .succ~ed in .. this endeavour. if, we rely solely on 
. ,, ' . ' -

legislation'. For instance, th!l spirit of cooperative, team work, helping ,the 
' '. ! ••. 

deprived and the weak to obtain the protection and the benefit of the law 
' • '. .• ' • , r ,, • . - • • 

require a vigoro'us social and political rilovement'tb' really become·part of our 

work culture and social behav'io°lir. However,: we should at the same time 
• • • ' ' > • - . • • 

block some of. the escape routes that the di5hon~st find to their advantage in 

the existing laws. 



., 

• ,·> 

~~ :~~:.-;• .. 

. \~ \~:-~. :: .·; . 
' ' 

i\':i ; 

6.16.3 • Orie ~f the :measures adopted in several westerrr countries to figtit 

. corruption-and mal-administratidn is- enactment of Public Interest Disclosure 

Acts which are popularly'called the Whistle-blower Acts.· Similar law·may be , 

enacted ·1n •-India also. The Act must ens1fre that- the· informants are 

protected against r~tribution✓ and any ' form of discrimination for 

reporting. wfiat they perceived to be: wrong-doing; i;e,, for' bi:ina fide 

disclosures ,1which may ultimately_ · turn . out to: be not entirely or 

substantially true:' 

' ' ' " 

Misfeasance .in Public •office. . , . ., ' . ' 

.- • • , • . 11 , 
6.17 The current situation is that public servants cannot be held personally 

·· , ' r,·, ,,.,:, • - • .. ~,·•,.. i ,._· 'il. 1:•1..,~,._: · .-_. •• ' .',:: 
responsible for their arbitrary, malicious, and outrageously unfair actions that 

cause injury to the. public and..loss. to the .. State. A-person carJ be d~tained 
• v-")' • . ' •~ .·•', •· \,_ • • • ' 'l ·.,I • •,! •.• · • ., ' ._ ,_ • • ~ ' 

· <~gaily and subjected to unauthorised violence.in custod~,-resulting. In death, 

. t· ithout an~ in~i~idli;l-~ei~g ~a;le~-to_a~~~urtta~d h~~;~g to·-~a;·~a~ages for 

• is patently illegal and arbitrary acti~n, Oth~r such example's' cari ·be cited. 
.. 
There. is no law at present that defi~es the principles on _the basi_s of which 
.. ,:,• • . ,I ·. ',. , , ,.~ C, ',..,::. ',· 1 \t •'•I•. •' -. ·. 1 ·:: 

. 'misfeasance can be reridered punishable: l'Jme has come.to consider framing 
1:,, • ' ' ;, •• ·. ,· • ' • ~ . • ' -: . . , :, • • • ' ~-a . law that Vt(0ula .. place r!;!sponsibility ·on public servants for 
;:i. ;._,·, • ·.• ( • r .. 7: ·( ;•', " :'" / ,.., ; .. .' •,_;· :~·-,,.,_ .. :: 
damages/compensatro_n for patently ma/a. fide acUons. The· basrs. for actron 

· r: '1 - • •·: ~- ,. ·,, ·••. ~1 -~ ; •·• ·,, •. ·• • • .,, • • - ,_.j: , -.r.:· !- . ·1j .. ::: 

un·aer the. law. may be -an audit report or a report by a _commission, committee 
'I . ' • . • ,,-, ;~:- • ,,•, •· • '• ,r•· • 
or . body competent ' to examine tlie . relevant facts .. The c·otnmission 

' • • • ,-• •' '• f • r• ' • ' - • j • (" • • • < : " •"1 • • • • • • • • ' •. •• 1 \ ;- ; 

. recommends that the Government examine the proposal for enacting a 
comprehe.n's1vk1a:~. to 'pravid~;th~t (~he~e· p'u'~ui: s~rvi'~t~'~a'~1~ l~s~ 

1
t~ 

"t,· ,· ·- 0

;,;

0 

: ,) .,·, •,: ·•,:\:. "!;~\ ·.: ,,_-- - ~-(,~ _.,.., • ;•,·f-' , ·_;·.\: ,, 1-
ttie State by their' ma/a:fide'actions or omissions, they W!)ulcfbe made 

• ,r•,••; 1. •, '__,• --~••::_.• 'a'":..-,:-,:•• !, ,''j.)" .~2;1., _-,,•; 
liable to make good the loss caused and, in addition, would be liable for 

' , 

damages . . 

· /Jiability In Tort · · ''=' • • . - · · ' .. . . , ... .,.... • .•. •-.. _ •• ,--· -,. :_, .,'·l•,·.·,_ -_, <,· ·-- ' ... . :..· - ' - - ·-

',· 
,6.18 - The Commission had issued a consultation paper on 'Liability of State 

~;,;;.(, ;· • '·1, .• ' ,, l '! ". · ," ;:! ";• ! ,,1• I •J~ • ·:i_1, ··,, , , ".•- • •• . , . ; t-. ;~ 1•· I ,. • 

. ' -

Ji;i:_T<;1rt'_,!or elicitin~ p~blic opi_nion .. 
1
A{t~r-consi<;l!:lring the,resr,?n~7t ~n~ Jylly · 

. ' ,_ 1._ 

l •, : 
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discussing the matter, the Commission decided that no recommendation in · 

regard to the' suggestions made in the consultation paper was necessary: 

Benami Transactions (Prohibition) Act, '1988 
' 

6.19 This law was e11acted to penalise pu~lic servants and others who 

acquire property in a ~landesiine manner out of ill gotten money. The property 
'. _. ,-; • l ' r • I, - ' • - , . . 

thus acquired stands in the name of others but the -real beneficiary is the 

person who has ~sed illegitimc!te funds t~ ac~uire, it:· The law pro~ide~ that 

ben~mi properties can be acquired by the . gov!)rnment· without any 

compensati~n .. _·But. this provision , which .. is . undeN Sec_tion 5 can be 

i,:riplemented _only, if rules are made under ,Section -8. for prescribing th~ · 

· authority'! ~t,e mar:mer' and p_rocequre for: acquiring _ben·ami properties by· the 

State.• Such rules . have not been . made so , far. , The Commission 
; . ·- . ' . . . . . 

recominends that the Union· Government. frame rules, without ,further 

loss of ti~e,. unqer l5e,ction 8 of the Benami Transa!=tions (Prohi_bition) 

Act; 1988 ·for acquiring :benami property and "that a, law be.,enacted to~ 
•r· • . ', • • 

provide for forfeiture of,ben.ami prope_rty of;coi-rupt:public·serva'rits as, 
• ~ • ' I ._ ' • • ' 

well as non•p~blic servants . . , . , .. , -, , . ' 

. Confiscation oi ill~gally "acquired assets 
,, - .. -- . 

• I . 

6.20.1- The. Supreme: Court ti•as urged in fJeJhi Deveiop·meh( Autho'rity J: 
Skipper Construction. Co. '(P) ltd2

:; a ;e;I kri~wn: c~s~. of ab'use· of p~thority 
, • . • • . ! • "tv' , - , · . , • • • 'I I t" 

ani;l't:orniptiori, that • ... a law providing for' forf~itu~13° of.properties acquired by 
• I ' · ' • • • t • '' · _ • •• ,; ~ • ; , ' , I• · ~• 

holders of public offices (including· the offi¢es/posts in !tie public' sector 
. , I • ! , . 

corporations) by indulging in corwpt ancj illegal acts and deals, is a crying 

necessity in the present stage of ·our', society:" f The · to~rilissiori 

recommends that Government examine ·enacting a ·law for cc;mfiscation 
,.: : ."" '. ', . •_, • '• 1-• • •.I'. . • ' • ,I • • • :: .; .• •.;: -:• )' I I \ 'I ' ,, ! 1· ,• ' ' • /., 

of illegally acquired assets on the lines ·s~gg~_sted .PY,. the Supreme 
t •• _, .• ' l • ' . !, ' • • L' ~ : • f . f' ! ' • ' j I l I ,- . 

Court 

6.20;2 ·There is perhaps ·no need 'to· set up an· adclitio.niil indepe'ncient 

Auths ·ity' to' determin~'. this· issue of· corifjs_c.ation. : ·'rhere is- al~eady, 

2 
AIR 1996 SC 2005 



under t'1e:,Smugglers and, Foreign .Exchange Manipu[ators (Forfeiture of . . . . . 
_Property) Act, (S~FEMA) 19?6, a Tribunal to del'!lwith l:jimilar situation 

arising out of ·other statute·s. · ·The same Tribunal may be conferred 

additional jurisdiction to determine cases of confiscation arisi~g · out of 

the Benami Transactions (Prohibition) Act, 1988 and the Prevention of 
. ' . ' 

Corruption Act, 1988, (as may be amended) and other legislations which 
• • J ' .: 

empower confiscation of illegally acquired assets .. The T_ribunal will 

exercise distinct and separate jurisdictions under separate statutes. 
• I 

I 

6:20.3 The Commission ·aI~0: recommends tliat the Prevention of I · 
Corruption Act; 1988 be amerided ·to provide for confiscation of the,! 

. . . . . . I 
property of· a public servant who 'is found to be .in possession of i 
property disproportionate to his/her known sourc~s of income and is : 

convicted for the saicl offence. In tliis case, the law sliould 'shift 1the . . . ' . ' 

burden of proof to the public servant· who was. convicted. In ·.other 

words, the ·presumption should be· .that the· disproportionate assets 

... ·found •in•possesslon of the convicted public· servant·were acq_uired by 

him ,by, corrupt. or illegal means. A. proof of p·reponderance.· ·of: 

probability_ shall be sufficient for confiscation of. the property: The 

Commission recommends that the law should "1ay down that th~ 
. - ' . ,-,. . . 

standard of proof in determining whether a person has been be9efited_ 

fr9ni an offence. and for.dete~mining the amount in which a confiscation : ; 
t_ • '_ - . • . • ·• 'I' -

· order is. to be. made, is that which is applicable to c~vil .cases,- i.~. a mere · • 
• . •' r ' ' . ' • l • ' • • • - • 

preponderance of probability only. A .useful an!!logy may b4i1 seen· in 
• ' J ., • ' • 

· Section 2(~) of the Drug l"rafficking Act 1994 in Unite.d Kingdom. 

I ' . 

' l - ,· - ~ • . '·,.- -, ,. ,,· ,-_ -·:;·,,; ,·.·J. I· 
6.2l.1 The Lok'Pal Bill has a long and chequered 1:iistory. An agency.like the 

Lok'P~I ;:;;.ould
0 

help force~ working :f~r ~ ~le~ner govi~n~ent .. Thk ~6st ~_ece~t 

Bill introduced in Parliament is the Lok Pal Bill' 4001, introduced in the Lok 

·· Sapha,on 14. Augu1;t;.2oqt It follow~,the.,pattern,.6f.the· 1!198_,Bill, especially l 

in~;fa;·~~:lt-in~;'~:qes -thE; P
0

ril]le ,Mini~~er-within its ~urvie,w. ,The .PofTlmis!;ion \ . 

has carefully examined the point relating-to the inclu_sion ofthe Prim_e Minister I · 

.. 
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I 

within the jurisdiction of Lok Pal. In the parliamentary system, the Prime 

Minister occupies a unique . position. .He is the kingpin of the · entire 

governmental structure. It is his personality, his image and his leadership that 

drives the government and, indee_d! other maj_or institutions of the State. t:,,lajor 

threats of destabilisatiori and subversion of democratic governments cannot 

be ignored. In this context, the Prime Minister as the ·symbol of the stability 

and continuity of the regime, should not be exposed to the risks of well 
" . . ,; 

orchestrated and well plannea attempts to malign his image and reputation on 
~• • • i 1i , ' ', · • 1 ' ~ , I' 

which the entire ·functioning of government depends: The entire structure can 

be undernii'n~d by . malicious character assas~ination. The Commi~~-ion 
~ • ' •;~ , • . 'I , 

'recommends that the Constitution s·hould provide for appointment of. 

Lok Pal. It also recommehds that the'Prime Min·i~ter should be kept out 
-:t • 'l • • • • , ; ,.! l1 
··of the purview of the Lok Pal. .. 

. 6.21.2 With the above amendment, the Lol< Pal Bill needs to be expeditiously 
; : · • ' r ~ •. ' 't • I I, • '. I '• • ' ' 

~o_nsic;lered and . passed. -~Y P1:irliament. v If possib!~. it ry,ay be further . . . ·'' ' - ~.. . .. ' ' ' - ' . . ' 

. strengthened by providing ,t.hat i~s· findings shoul~ be, final and form the basis 

fqr action by_ government. The Commission, thinks that a start should 

immediately be made on the basis of the ,Bill, Let experience be gained of 
. ·-. , • ,, 1. • •. ' • 

. working a hig_h level body ~o enforce standards of rectitude and propriety.in 
.· -- .. - ' . . 

the conduct of public affairs. · 
' 

Central Vigilance Commission 

6.22 The Commission recommends that the Central Vigilance 

Commission Bill, already introduced in Parliament,. be passed as 

speedily as possible. 

Status of Lokayuktas 

6.23.1 The Conference of the Lokayuktas and Upa-Lokayuktas at their Sixth 

All India Conference had pas·sed a resolution requesting this Commission to 

take up for consideration the issue of conferment of a constitutional status on 

the institution of Lokayuktas and Upa-Loka"uktas. 
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6.23.2 .Afterccinsidering the matter:\he Commission recommends'th.at the 

Cci"nstitution should contain a provision obliging the States to establish 

· th~ i~stitution of Lokayuktas in 'their respe·ctive jurisdictions in 

accordance with the legislation of the appropriate· legisfatures. 

Commissions of Inquiry 

6.24.1 , The Commissions of Inquiry Act, 1952 enables both the State and 
• , .... , , • • , •• ··, • ' r '} , • • , : , · ~• 

Central Governments to appoint Commissions of Inquiry to inquire· into -and 
' '... : ; ,i'' '. . ,,, - ' . ·~ ., ' ~- ,, .• "!•''·.:· ; -·· . 

report .on definite mattes of public importance within a specified time. The 
' ~i. ·, .· ' . . ,, . . ' ' . ' ' . ,- . .' 

Commission has noted that ev(iln thoug~ Jhese Commis~ions. have to sub_mit 
; . . • : ! ' J • • • . / ' • ,; 

_thei~. rep9rt i~. ~ ~sP,e9i~ed _ti~e'._¥rt they t~~e. u,nduly lon~_time in 5.ubmis_sion of . : 

their.report. Such delays cause disillusionment and loss of faith of'the people· : 
' , \' • 1' 

in such Commissions of Inquiry. 

6.24.2 · it is, therefore, recommended that when once:a Comnilssion·of 

ir.quiry· is constituted under .the Commissions· of Inquiry Act; 1952 or . . . . 
otherwise, the Government should ;consult; the' 'Chairperson' ·of the 

Commission in respect of time required for completion / finalisation of . ' ' 

the report Once ·such a time ·is specified; the Commission should 

adhere to it. It is also recommended th~f~ction Taken Report should be 
, , 

announced by the Government within a period ·of three months from the 

date of submission of the report. 

. ' 

. ' , . '' I .• 

. ' 
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'- CHAPTER? 

THE JUDICIARY1 

Background 

7 .. 1.1 Al)l9ng:.the ,noble aims' and objectiv~s of thir Constitution; the founding 

fathers accorded the highest place to 'Ju~tice' .. The Preamble speaks of "We,.the . 

people of-India" resolving to ·secure inter a/ia "Justice - social, -economic and 

political" to "all , its citizens". The juxtaposition --of words and concepts in -the 
. . ' . . ' ' 

Preamble is, important. Most significantly, 'Justice' is placed higher than the other 
• 1 • • • i • ' 

principies of 'Libe~', 'Etju~lity' and 'Fraternity'. Again, the Preamble clearly 

e'njoins precedence to si:icial ai\d economic justi~e. over political justice:· Pao.pie 
. . ' ' .... , . . . 'I I • I • ,. •• 

turn to ihe judiciary ir'i'the 
0

tjUe~t'of justice. There is need to review the worl<iaj of 
. . ' -· . . .. , . . ' . -. . ' . . . : ~- ' ' ' : 

. the judiciary during· the ·last half-a-century ·and ·more, to assess hbw far our justice 

delivery s'ystem hf;!S beer;i ':able to ensufe ·equal social, d~ono!ri.ic• an~. pbiifical 
' . ; l _ J • •' I /, f , :. r'' 11 ·•: '! • ' ' • • ! • : I • ; •' 

justice lei all the people as-oridaihed by'the _Constitution and its Preamble.-
' ' . 
' 

7.1.2: The ·.Constitution 'lays.:-down ::the! structure and • defines, delimits· and 

_demarcates . the. role and' furi'ctions of every organ of the State including· the· 
' . ' 

judiciary arid establishes' no~nis· for th"'air inter-relationships, checks and balances. 
' . : . 

Independence of judiciary is e~senti?I to tl.;:e rule of law and cor;istitutional norms. 
' .. :•.'··-~! .·-·._:!:1:(:.,.~,•1•','1J · .. ·, .. · /,,; '~!•.·· _: 

The Structure· . ' . ! 

7.2 Provjsions in regar~- to the judiciary in· India are contained in-Part V (The 
. • , ;· , . . . , , . ·. I, - . . 

Uriion'.)' urider Chapter· IV,til\ed The Union 'Judiciary' and Part· VI (The States') 

under ·Ghaptei- :v1 · titled isutiordlnate "i:::ourt~'. respectiv~ly. ;it :ri;. however im~ortant 
. ',;.: ' . : '· . - . -

to emphasize that'unlike·:other-federal systems, for example; that- of the United 
- . _ , . ,· , , .. . .. ! ( . . '. .. . . , . ~' . .. . •,, 1, • , I •,. , 

States: we do not hail~ separate•hierarchies ·of federal and State:Courts. 1n·1ndia;, 

See· also the Consultation Papers on asuperior Judiciary", UAll lndla Judicial Service" and "Financial Autonomy of the 
Indian J~diciary" Issued by, the Commission lri Volume II (Book 1 ). · · 
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though the polity is dual, the judiciary is integrated. For the entire republic of India, 

there is one unified judicial system - one hierarchy of courts - with the Supreme 

• Court as the highest court and also as the arbiter in matters ofrelations' between 

the Union .and the States and the States inter se. 
' . 

. i ' - . ' '· 

7.2.1 The Supreme Court and the High Courts_ as the custodians and watchdog 

of the fundamental rights and freedoms of the people and their c_onstitutiorial rights 

have an awesome ·-respon·sibility .. _:.·. The Superior Judiciary has_ sqccessfully 

preserved and protected the fundamental rights bf the .citizens and vulnerable 

groups against the innovations of "ari excited democracy" and for that purpose, \t 

has drawn substantially upon the Directive Principles. ., 

7.2.2 Speaking of th~ Supreme court of the United ~tates, a, writer said, "the. 

C~urt has not been infallible.· It h~s ~ade mistakes. It sorre:im;J~ ~as_r~n Coul]te~ . 

to the deliberate and better judgement of the community. But the final judgement 
. . . • _. . . ,.. ' -r ', • .. •. - .. ' . ' ,_ . _-· ! . . :•~, 

of the American people will unquestionably be that their consiitutional. rights are 
~ , I , , , . l t • • ~ , ,· , • , ,' ' _ l , , .. _ I ~· 

safe in the hands of the federal •judiciary. T'1roughou.t the whole history of the 
,;-- \ - '•. •'".-~. • 1..-. ' ,,. '{ ,., . • ~-- . 

·United States, it furnishes the highest examplE;l of adequate reis4lts of a_ny oral')C~ 
- ' -... , . . ' ~ .- ~ : '' ' . ' ; - ' - . , ' 

of our government. , It has averted many a storm which was threatening our peace 

c,1r:id h9s lent its powerful aid .in uniting the whole country in the bonds of Justice'. 

To p~raphrase the lang~age 'of William Wirt, 'if the judiciary were ~truck from .. our 

systelll', there would be little of value that_would remain."2
• ,. ., -.- · · ,.;: _ r,.' ; 

. . ,~-.-,._f 11\..: ... ~, .• , '•·. ,~ . _.·1· 
.7 .2.3 This tribute can fittingly be ad~ressed to the SupremEl Court .of India too;· 

The Supreme· Court of India has admirably discharg.ed i~s onerovs·qblig1=.1tions 
. ' ' 

sentinel of the qui vive. 

7.2._4 But then,-there ar~. yoice:> pfd,etractioh. -Judic::ial. activism,has not-gone too. 
. ·-

well with groups of democratic theorist~ who-object to.thei,kirid of juqtcii;i[-activi~m 

whic;~ h1:1,,s,tended_ to., tti,q,. ~ocJal-;1)9- p~lj~ic~I processe~ :to: l~Qill. processes ,an~ 

-ob!iteratjng the t_tier:i line, of, \:le,marcation bef"".~El1J-if1terpretc,1tjo~ 1=1nd -~djudication: .. 
. , 

2 
Constitution Law of the United States by Hugh Evander Willis. 
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. . 
and exhibiting .an ·ever eager tendency to intervene in the governing• process. 

Constitutional ·adjudications do .have an inevitable legislative element. Judges 

need great wisdom. and restraint in wieldirig this great judicial powers lest they 

erect their own predilections into principles. "The irr~placeable value: of the: power, 
, I • • 

of judicial review", said a judge, ·"lies in the protection .which it has accorded to 
I ' ' • ~ 

constitutional rights that has maintained public esteem for the judiciary and has · 

p·ermitted p~aceful exi~tence of c~unter·~ajoritari~n.implications of judicial review 

and the d~nio~rati~ principles o·riwhicti our federal government rests". 

Appointment, Transfer and Removal of Judges of the Superior (::our.~! ,_ 
Appointment 

! ' - ·: - \•. 

7.3.1 Article(124 vests the power of appointment of the Chief Justice of lrJdia 
. . ( .· ~ . . ,~ . ~ . : ', . 

(C.J.1.) and the Judges of the Supreme Court in the Preside!)!. The President shall. 
- . 

by warrant, make. the appointment after consultatiqn. with ~uch·.of the Judges clf'the. · . ' ' . . 
Supreme Court and.the_ High Courts of the States, ai; tie·may deem-necessary. 

Also, the provision speaks 9f :after' consultation.and_ not 'in":consl,J)tation. ,ln·the 

case of appointment of a judge other than the Chief Justice· of-India, the. C.J.I. shall 
' •, 

always be consulted. On a plain reading of the provision, : the . power_ of 

appointment . vests in. the President. The Presiqent, ~f _course,. m,ec!n!! tl:te 
• , I • 

Executive i.e.• The President acting on the advice. of Council of Ministers: ,The 
,. . . ' 

C.J.I: and other such judges of the Supreme Court and the High Courts shall be . . 

consulted by the President, as _he may deem necess~ry. 

· 70 3.2. The.appointment of judges o(ttie High _Courts is also m_a9e by the _Presideni 

(Executiye ). ,Th~ Pre~ident h.9s' to ~ons4lt ih_e. C.d .L; the Gove~nor of th:~. State and . . . ' 

the ChiefJustice:of the t:Jigh_Gourt:.. • .. _ ;· ., __ ;__ . , 
, ( I 1 

. . 
7_:3:3· lri_s.P:.Gupta's Case3 (popularly' referred'to as th~ First'judges) Case) cine .. 

, • ! •I t' • l ' • t •. • , •, • ' : • •. , •• ,. , ' •· , :. I .- "• 't' , 

of the points _decided was wtiether, as ·among th·e 'three 'corisuitees, the C ~I. I. has 
. !. ' • . • l . .,. ' ; ' ; • . ' . f • , .' • • ~ •• ' • I ' ', , • 

prim,acy. · The Court. by a majority ruled th'at. article 217(1) of .the Constitution· 
. :, ' 

3 
AIR 1982 SC 149 
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placed .. all, the·three con·stitutional ·functionaries on the .same. pedestal- and· that 

there is no primacy given to ·the ,€.J.lr·, In, S.P. Gupta's ,Case nir question arose 

with respect to the appointment of-the Judges of the Supreme Cour:t. ,.. . · •. , _. ,, 

' . 7 .3.4 In t_h~ Se~;nd Judges' Case 4, int~r ali~, the Supreme Co~rt 'examined'_a~\ci' 
! , . ' } . •' ' • - ' ' .. . \ ,. . , • . ' ' 

who, under the Constitution, has the power of appointme~t of t.he judges of the 
. , . • . •• ' . ' - .: . : , ~ • ,. • ' ,I • \ . 

Supreme Court and of the High Courts. By a majority, it ruled that ·the C.J.I. while 
·- ' . ,. ., . : ., '. . - . ·. ' . . - . 

_focusing his opinion as part of the consultative process must take into account the 
. ' ,_ -- . . • ' ,' /· ' '~-- ' ' •, : . -t; .- ' ; . . . : ' . 

views· of the two senior most judges of the Supreme Court, to ensure that the 

opinion is,not merely,his own individual._opinion but is in: fact the.collective opinion.. 

of a body of men at the apex level in the judiciary. Also, the opinion of C.J:I. sci 

' formed should be determinative and almost binding. on the · President. The 
'·: · .. .-:· ,'. :- - · . .,•~·i ,' 1,-J .. :1 :.·, 

judgemerit als.o laid dow_h the procedure. __ 
• ' ·• . • • ~ I ' . ' ' ..: 

·, 7:3.5 · With regard to'th~ appointment of judges of the High Court, ttie majority. of 

th~'judges·ri.Jled in'.that cEfse that'~he C,JJ. might ascertain'ttie view~ of one.or 

r.h,ore·•sehior-judges of the respective High' Courts; w~cise opinions were likely to' be 

~ignificanfiri the'fdrinati;ri of the opinion of the' 'c:J:L' The opinion of the-Chief , 
• - I,, 

Justice of the High Court would'oe entitled to·inaxiii)uYriweigh(and t~e·opinioii of ., 

the other functionaries_ invcilved must also be gilieh 'aue weight. "Fhe opinion bf ttie 

Chief Justi~e•of t~~ Higli Court must-be 'formed after'.ascertaining the views 'of at' 

least two of th'e senior most judges of.that Righ Court.· · ;. · , .,. ; · !'. 

7.3.6 Articles 124 and_217, respectively, provide for the manne; of appointment 
. - -- . ----· - ' -

6f'the· ju8gesi_of'.thi:i'Supreme Court:a~~: the' various' High Courts::, -lfis -p'rovided 

thaFevery .juage of'the'SLlpr~iml bouri'or1'a'Aigh"'Cour(sliall'be :app?ilJled by'the 

Pr~sident by warrant under his hand, and sea1:'•·The'.1persohi/to:~e 1ccinsuit~d'• 

before such an appointr;nerit ill mad!l by, ttie Pr~si9.~nt .bas ~~en_ proyid!:ld)n,t~e--,i 
' •• , • ... · ·' > ~~, ' •. • • , ••• '•' ' • , ,,,0,., ~ ',;,::. .. ·. " ... 1.•. ,, _) : ,r ' : ~ ,. , •·• 

Sc!!~ ~rticles .. Tb,~ _$~p_r,~7:1~ p9prt ;in:, t~e..-~UJ:)re~\3: 9R!f~,t?Y:?q~!~r,-?,?i~~-eco_r?s c,'. ! ; . 
A,~s.o~i~ti9n_v, L/nion of lndia5

, (t~~)iecond judge.s case) an9 !n re_PrE:lsident[a, 
·_"J,·,,: .-·,._/ •' l ,' '" •• ~ ,, • ~:l1 .. ~- •I .~ ·:·, ~ • _1,~ .. , •• ••• ', , 

• 
4 Supreme Court Advocates-on-ReCOrd Association·vs:-Union of lndi~ (AIR 1994 SC 268). 
5 AIR 1994 SC 268 ' ' ' ·' ,_-, 
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reference6
, .has in effect· er:nphasized upon "integrated 'participatory, consultative 

process' for selec;:ting the best and most suitable ,persons ·available for 

appointment" in which "_all the constitutional fu~ctiori,aries must, perform.·this duty 

collectively with a view primarily·to reach an agreed,decision;'sub0serving the 
. . ' . 

constitutional purpose, so that the occasion CJf:primacy. does· riot,arise" in the 

matter of appointment of judges. Howeve~. in cc1se of disagreement' between the . .. . . 

President and the ChiefJustice of l"ndia, the opinion of the. latter.must prevail. The 

opinion of the Chief Justice of India m·eans the opinion bf a coUegiJm:ccinEi$(ing of . 

himself and two senior most judges, of-the- Suprseme Court-.in,,matter cf :'!~icond 
. ,' 

Jydges case and himself and fou·r senior-most judges in the matter.of Preddential 
' . . ---· 

reference case. ' ', ,, .. ' .. 
'i• , . .'., , ! ,l ,~ ,' , \ • 

7.3.7 The matter relating to manner of appointment ofjudge,s_.haR.t)een 9ebated 
• • ,•, oj •• ,, ' 

over a decade. The Constitution (Sixty-seventh Amendment) Bil!; 1990 was 

introduced on 18th May, 1990, (9th Lok Sabha) providing: .for theoin~titutional ·frame 

work- of- National J_udicial Commission· for recomme~dlng .. the/appoiritment of 

judges to the Supreme Court--and_ the various High,,$ourts. Further, it.apP.ea~s

that latterly there is a movement throughout the world to move this function·away 

from the exclusive.fiat of ihe executiv~ and involvihg"s'oin~ in~titJtidn~i'frame war~ 

whereunder con~ultation .with the judiciary at _some-J1:1.vel is p~9vided for. befo_re 
' f - • • • • .'. ' '. ' • • • • • • ' ' • ' ,, '. 

rna~ing !iuch appointments. The system of con!iu]t?tion _Jn some form is alre_ady 
.~ - ,,, .,. • / , •• · •• J••,i. ~' l •.••.!.~, ,< •' , - ,-•, 

a~ai!abl~ in ,JaRan, . l~rr~I . an?:: t~e WK. , ;i'l,e:.,9on~titu~ic?~:
1 
.(~/?<_ty-seventh 

An;ierJdmen!) Bill,, 1 ~9_0 prqvide~. for a collegium qf itie ph,i:f -~~~Y-?!3: i9f !~d1cl a~d 

two other ju9ges of the Supr~~e Gou~ for making.1!1ppoi!l,tme~t_ t~_th,r. Suprem_e 
• • I l ,. ' ' ' ' . 'I ';,,. L -· . t 

Court. However, it would be worthwhile .to ha"'e ~'participatory rT),ode with the 
,,,1;,. . . ' 

par;ticipation of both the_ executive , and the .i!Jdi!=iary in making such 
• , , _I,•\\• ,I, : I.' 

recommendations. The Commission proposes the composition of the 
• • . ' •1 ' , J ! ! /I:, . ~ 

Collegium which gives due' importance to and provides for the effective 
• • ' ' L ' •• ' I' I ,). ' ' ' ',' ' • ' 

-participation of both the execuJive .inp the judicial wings, of ttie St~te as an 
' ~· ' ; ' . ' 

integrated :=icheme for the machin'-lry for appointment of "judges. This 

6 
AIR 1999 SC 1 
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Commission,. accordingly,- recommends the establishment of ·a National·1 

Judicial Commission .under the Constitution. _ , 

T.he National Judiciai Commission for appointment of Judges of the· 

Supreme Court shall comprise-of: 

· (1) The Chief Justice of India: 

Chairman 

(2) Two senior most judges of the Supreme Court: 

Merriber -1' . . 
(3). The Union Minister.for Law and.J.ustice: · 

Member 

(4) . One eminent person nominated by the 

President after consulting the . Chief 

Member 

Justice of India:' . . 
; I 

-
"The recommendation for the establishment of a National Judiciat 

Commission and i_ts composition-are to be treated as integralin view of the 

need to preserve the independence.of the judiciary. 

Removal of Judges and remedies for deviant behaviour 
._ -. • • : • • • ' ' ' • • ' • ' 1 

7.3.8 -A_ co.mmittee comprising th'e Chief Justice of India and -tw~ senior

mo~t _Judges of t.he Supreriii{ Colirt sh~II be exclusive_ly empowered to! 

examine complaints of deviant behaviour or'all .kinds an'd complaints ·ot' 
. . . : .. . . .: . . ,.... . , ' 

misbehaviour- and 'incapacity against judges of The Supreme Court and the . ' 

Hi~h Courts. Their scrutiny at this stage would be'bonfined to ascertain whether...'.. 
'' ' • - I ' • ', ,!: ,1 I • •• ' ' • , • 

(a) there is suostani:e at al_l in the complaint; or _ 
' •-. ' ' I• • . 

(b) there is a prima facie · case calling for· a fuller investigation and: _ 

enquiry; or 

(c) 
• • • , • , ' I 

whether if would be sufficient to administer an __ appropriate. 

ad~i~e/warning to the erri~g Judge or 
0

give other di~ections io •tti~ 

doncerned Chief Justice regarding allotmenf ~f work to·- such Judge 

or to transfer him to some other court.· • 
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If; however, the committee finds that the matter is serious enough to call for 

a fuller Investigation or iri'qi.iiry, it shall refer the. matter for a full_'inquiry to 
. . 

the committee [constituted under the Judges' (Inquiry) ·Act;· 1968]. . The 

. committee under the Judges Inquiry Act shall be a permanent committee 
. . 

. with 'a fixed tenure with ·composition indicated in the said Act and not one _ 

constituted ad·-hoc· f~r · a particular case' or from case· to case, as is the 

present position . under·Secti~h 3(2) of the Act. The tenure· of the inquiry 
• ' - ' I '• 

committee shall be for a period of four years and to be re0constituted every 

four years. T_he inquiry committee shall be constituted by the President. in 

consultation with th_e Chief Justice 6~ India. · The merilber~hi'p of the inq~iry 

com~ittee sh.all not be fuli_ time salaried ~mployment. But tlie terms and 'other . 
. . 

conditions of service of ttie Members of the committee shall be 'such as may' be . 

spet;ified 'ifi the notification constituting' the' inquiry . tomrhitiee. T'he inquiry ·

committee shall i~quire into and report on the allegati<>ri i!gilfnst th~ Judge in. . . ' . 

accordance.with the pr_ocedure ·prescribed by th~l'said Act, i.e. in accordance IJl.'.ith 
' • :• • ' ' • r ' l 

the sub-sections (3) to (a) of Sectio~ 3 ~nd sub-section 6) ;~f Section 4 of the·said 
- .. . 

Ac_~ and_ §Ubmit their repo_r;t to t~e. Chief Justice ,of ,lppia, .who .sh~II place before a 

co~mittee· qf seve.n seni6~~most judges·CJf .the $upren;ie .Court: 1he Comniitle!'l .Of 

seven Judges shall tak~ a decision. as to a· ~hether, (a) findings of the inquiry 
' . 

committee are proper _and (b) any charge or charges are established against the 

judge and if so, whether the charges held proved are so seriou~ as t~ call fa~ iii is 

re~oval '{i.e. proved misbe.haviour) or whether it :should be•'sufficient 'to administer 

a warning to him and/or make ·other directicins·with'respect to allotment of work to 
. . ' . ' . . . 

liim -by tne c6ncer'ned :cliief Justice ·or to ·transfer him tci 'iome oiher'couri (i:e. 

deviant· behaviour ·not' amounti[lg ,'to -misbehaviour). If-the 'decision of 'the' said 

committee -of Judges recommends the reniovai of the Judge, it shall be a 
' ' 

convention tt,at the judge promptly demits office himself. lf ... h_e f<!ils t9 do l?O, . · 
• ' . , . . ! ~I ._ . .: ··- •. , ,. ~: 

the matter will be processed for being placed before · Pariiament in 
- .. - . 

accordance with article~ 124(4) and ·217(1) Proviso (b) . . This·,procedure shall · 

equi!IIY apP.IY fn case of Judges of th~ Sup~eme. Court and the -High ,Courts 
. . ' . 
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e~cept that in the case of a :supreme Court Judge the ,judge against. whom 

_co"'!~laint i_s received or inquiry. is .ordered, shalL,not p11rticipate in any 

proceeding affecting !iim.. , ---,.; 

It shall also be proper, in appr~ptiate cases, fqr the _Chief -'ustice of 

the High Court or the Chief Justice ~f India, to withhold judicial work from 

· the j_udg!: concerned after the inqµiry committee records a finding against 

the judge. 

7.3.9 Article 124(3).contemplates appt;intment of Judges of-Supreme _Court 

from three sources. However, in the last fifty years not a single 
• • ' J • . '. ' ' 

distinguished jurist has been apppinted. f:rpm the Bar al~o, _less th<!n half.a 
\ ' ·. . ' . 

doz!=ln ,J_udges have been appointed. It is_ time that suitably 171eritori_o1,1s 
I • 

persons from these sources are,appc;,inted. 

- . . • . ,_ .. , . ' '. ~ , : . i 

Age of Retirement of Judges of the Supreme Court and the High Courts - ·, . . . ,_• 

. . 
-7.3.10 The Commission rec<;>mmencls that the retirement :age of the· Judges 

of the High Court be incre~sed to 65 year~ .and'th"at of tlie JJdges:-of Jhe 

. Supreme Court b~ increased to 68 years.: .. ' . ' 

7.3.11 The Commission recommends .that in the matter of.transfer of Judges, . . . '. . . ' - . ' ' . -· . . ' . 

it should be as a.matter of pol,icy_ and the power unc!er article 222,c!nd.its' 
. -· - .,, - - . ' 

exercise i!}. appropriate: cases_. s~~_uld rema(n · uritouched. -The, Presi<;lent, 

wou\d transfer aAu.dge frolTl one Hig_h Court to a11y_ ~ther High C!)ur,t_after 

con·sultation with a cqmmittee comprising the Chief Justice of India, and .the 
•• • ' I • . 

two senior-most Judges of the Supreme Court .. 
. ' - ; . ... '-.' 

·-co~i~mpt of ·c;;~~ 
·, r, 

~ ' . ' ·, .. . ' . ,• .-. ·-
'' ' ti,, 

7.4:1' 'Article 129 recognizes the ·powe·r -of. "the .Supreme: Court fo. piJhiSh for' 
- , - .. - , . . , . I 

contempt of itself and ,similarly article 215 of the Constitution re~ogniies.the' power, 
. . ' : '• . 

of th~. High Court to punish for conteir;npt of itself. Judicial decisions have been 
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·interpreted.to.mean-that the law as it now stands,, even truth·cannot bi:r pleaded.as 

a defence to a,cha_rge of,.contempt of court Tliis·is,not a satisfactory-state·of law. 

·Article 19(1.)(a) of the Constitution1guarantees:to all citizens the right to freedom of . . . 
• ispeech and. expression. Articl~ 19(2) ~aves_ -reasonabl.e restrictions~-on :.the 

. . . 
, exercise of· such . right-- by the op~ration · of any .existing: law ,•and•. enables r,the 

legislature to h'iake such law imposing; in 'public,.intere~t, •:rea;mnable. ,restrictions 

on the exercise of the·fre~dom. Therefore, article 1.9(2) of.the .Constitution wiu not 

· save a law'in relation to.contempt of court if.it impinges upon·the right to freedor:n 
• - , .. - • ' •· • ,._ ' i -- •• • " . . .. •. ' .i' ' ,.. ,:t· ·. ' ' . 
of spe·ech'·and expression ·unless the re·strictioris are· reasohable ancJ· are Jn public 
' ' • •· ,, ~ '· .. :. , ; •·t ) '·\ r. :'· ;, ·, ',•, ,"'. •-,{: 1; _,'jt \' 1 1 •;· -,•:• 

interest. - 'If' the- restrictions that oper1;1te upon· such rights are unr'easoriable·, they. 
-: •, /.; • , •. _ r • ,,1, ( r'•,· ,,,' ••• -~•! ._,,, 1., "\ I~ /,·•••••r ,, 

· will ·stan'd annulled by'the ·operaticiri. of a'rtii::[e 1_ 9(1 )(a)_ ofttie' 9_6nstitution .. 'A total 

r embargo ori. truth 'as' 'jiJslific~tidn':~ay 'be- 1~·;n1i~~ ·~itJ~ri~l6~'1bL~' i~s1ri~tion:: 1i 

would, indeed, be ironical .if-, in, sp-ite of th~ ,emble'ms -hanging' prominehi1~hn the 
' ' ·' . ' ' , , \ 

court halls,; manifesting th~,motto of "Satyam~v~ _J?yBtl?,", )fl \~ljl. High ,Courts,~nd · 
• • , • • , • • • .,. '· -•,-~ ~· J 1 - {f, .• _ , • ., f ~· •• '•'·.' 

"Ya;.tho dharma statho_jaya",. in the_SupremE:l Co,~,rt1)~$.:courts coulfJ, rul,e .. ?uf1the 
., , •, • • ., ,, " • •· .. _.{ ..,, . r. , ~.- , , , • . , . • ,t , ·,r • 

. defence pfju~liij~atiprj ,by, fruthi The ,COl)lfT!i~\5iOQ IS;!Jf \h.~ .Yi~"'-'..:t,ry~t m~ l_ay.,,_i~~this 

area requires ~n app,topriate charige .... _ ... ,, ,. , 
0 

·": .,, :,:' ... ,._ ,, _. .,:. ,: , .. _ • 
, • , ; , • , , , ,(, t_.,• • ,.,J .I~ ·-'..} , , .;, ,, . , · .• , ., ,t. b-

7.4.2' 'A merei:legi~iaiiori by th~· Parliaii~nt arneHdin§:tb€'Ci9nte~~f·;rcoorti A6t,. 
, • ,. 1··-,•··. • -;. ,._ •• 1 ·,. •. ·,._ c--.~~,: L

1
~,:-; •. ,,,.i 1 1,1,,•.•,,i• .... r_~· ~;·, 

1971' alont¥ may not suffice b_ecause the power bf !lie Supre·m·e Court.and ·t~e High 
' •• ' ;_." :; , • • , ' _ r~ ,- ·, ,. ' 

1 
••:, ' , , .' ••• :,- r1•:.•,·i-•rj ! .. · :· ·;' ' I 

Courts 'Id punish for contempt is recognized· hi' the. Constitution. '. Therefore, '.an 

appropri~te arrieridrrient by,:~~y-of ~i:lditi~r'i"of.~-·P;.ovi~~J~:~:rtic1~--19(2) Jt'th~ . 
~on"stituticin; tri the Eiffec'f that; ·,;iri0 m'atters: of c8rtterri#( it ·;nJii' be 'o'~eittq 

, . --, ., ... _,, ., , I, r r, , • , .'°-~,_". ,,.••;'l'i'l; ,, ,•.,; •~, •, .,, ... , 
. the Court'- on satisfaction of the. boria ficies · of':ttie 'plea , and of the 

requirements-of public interest to.permit a d~fence, Jt justification 'by' truth;,,· 

.. T~_e re~o.~mer:i_datjq? _in ,tnjs regclf~ h,!_i.~~~n fP,a~fiin' f?-~r~- .3:8.,2,~?rlier .. , 

Other C9u11s_ c1nd Trib'-!naJs'. _P.ower to .·P,u,ni,s_~·,to~ .C:9t't'frpp~:~, , . , ;,1 ~ ,,", r;', ;, . 
= '\ . ·~ ~ 

-· 7.4.3" r'he'- powdt""ot ·~ou~ io ~uni~h- for ~tinterhpt {)f"'iis~i(i~. Jkif~r"so~~r~l'gn 
' . .,i ' '.: . . -._) .1·{·. •.·· ,'j / 4

•.,·~,. ', ·/·. 1-~· _,-.: ',., 1.1:·· tf'', j'_ .. : .. , •,, 

power' and can ihhefo only in a sovereign, · A~icles· 129 ·and-21.5"recbghize _the 

, existence o( sJch power- 'i~- th~ sUpte:rri;: Cdu~·: and ihe' ~igh Court~ ;~l th'~y' 
'" . i· r'· 1 't· .. ·. - .. '·-.' ',-., .. ;- . ,\ ,~. ~ ...... t;- ,._ ·t . J/" ," 11 ; ,, ' • 1·1',Jr; 

_exercise intetalia·the sovereign judicial power: Parliament and Sfate Legislatures 
" 
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exercise sovereign. legislative power. It ·is for that reason that the power to punish 

for contempt of itself inheres in Parlia~ent and. State Legislatures as part of their 

privilege. No other court, tribunal or authority,.can _have a power. to punish for 
- . . 

contempt of itself, either inherently or conferretl by a law of legis.lature. It is only 
. ' . 

the power to punish for contempt of itself m~ntioned in articles 129 and_215,.and 

. the privilege of P~rliament and _State Legislatures' that is implicit in the words "in. 
. ' 

relation to the contempt of court" occurring in article 19(2) of the Constitution. 

7_.4.4 lhe jurisdiction to order arrest.pf a pe~son-_or attaphment of properties of. a 

person to implement or execute an or9er of court or tribunal is a sanction of law to .. 
- . . . . ' 

enable. the enforcem~nt of the orders. against those who are _boun.d thereby 
, • • • _' ; , ' • • I _ , 1 , , 

(example Order XXXI_X, Rule 3 of the Code of Civfl Procedure). They are remedial . 
• I • •- • , . .I • • • ' • ' 

in nature. 

7.4.5 Courts othertha~ the Supreme·Court an·d the High Courts do not have 

inherent jurisdiction to ~xercise a p~wer of 'cor;ite~pfof itself. Section 10 of the 

Contempt of Courts Act, 1971 confers power on. the High Court tci exercise the 
• • ' • ,, ' I , • 

same jurisdiction, powers and authority in respect of coritempt of the Courts 

subordinate to it. Under the.proviso thereto, no High .Court shi;III take cognizance . . .. ' . . . ~ . . \ . . . 

of a contempt alleged to hav!'l been committed in re.spec! of.a court subordinate.to 
~ . . '• . .' ,. - .:_ . 
it, where such contempt is an offence,punishable-under the Indian Penal Code, 

. ' ' ' . 
1860. Section 228 of the I.PC provides ·for_.5,4ch a situation_ and rightly does not . ' . . . ·. . . . . . 
describe it as the contempt of court. (See also il)ustri;itively sections 178, 1,79, 180 , 

of the Indian P~nal. Cod~, .1860 and sectio~ 1,0~ of the Commis~i6ns ~f Inquiry . ·• . - . ' 

Act, 1952, 

. ' 

7.4.6 Section 15(2) of the Contempt of_Courts Act,--1971 enacts that in the case of 

.criminal contempt of-~ subordinate court, the High Court' may.take action on a ,_ 
' . 

reference ·made fo it. by the sub.ordinate pciurt or on a mqtion made by the.. . . 

• Advo~ate Ge~eral, "Crimi~al C~ntempt" deal~ y.,ith sca~dalizi~~ o~ l~wering or; · · 
. . . ' ' . 

r_ tending to lower the authority of any Court (not any Tribunal or other quasi-judicial : · 
' • • • . '!•• •••• ., ' \· ...... ., ' 

auth_ority) prejudicing or interfering or iending ·to interfere or obstructing or tending , · 
• • I' • • - - • ' 
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to obstruct administration of justice· in any other manner. ·· These are the limited · 

areas which could oe th'e subject of legislation in the legislative. field of Entry 14 of 
. . 

List Ill and· if necessary, read with Entries 1 and 2 of List Ill of the Seventh 

Schedule tb the Constitution oflndia. · 

7.4.7 The Commission, therefore; recommends that a proviso be ins!:!rted in . . - ' "·' . ' ' ; ,, . '' ': 

article 129 that the p'ower of court to punish for contempt of. it_self inherent 
• , e I 

only in the St.ipreme Court and the High Courts·and is available as'part of the 

p~ivilege of Parliament and State Legislatures, an'd "!0 other court, tribunal or _ 
,. ' 

authority should have, or be conferred with, a power to punish for contempt 
. . . . \ '' : , . .. , . . . 

of itself. 
. ' 

Judicial Review of Legislation: Article 13 and the pow~r.· of-the Supreme 
Court and th'!J High Courts to declare a law un,constitutiona( or ultra ,vfres or 
as beyond-,egislative competence · ·. · ' · - ' · : 

7.5 Parliament/State Legislatures enact laws in exercise of sovereign power cif 

the State. Their validity. either ~n the grbund of unconstitutionality or on :th~ 

ground of lack of legislati~e c:'ohipet~nce can tie ~djLiclicat~d only tii;another, liinb 
-- '. ' • . - .· ,\4,. • . • ·, ' ' • '' 

of the sovereign power, viz. the Supreme Court and the High ·Courts.· No-other. 

auth_ority can exercise such powers and cannot ·be c;riferred such pbvJer~ ev~n' tiy , 
• ~- ' l 

legislation. To so confer and vest a sovereign power in any authority except'on 
. . • . . -- • ' . .. . • --1,, 

· ariother Hmb of sovereign, viz. the Supreme Court and the High Court, would 
' . ' 

amount to an impermissible abdication of sovereigri power exclusively: inhe~ing· 

under the _Cc'mstitution, only in the~Supreme Court and the High Court as judiqial 

limb of sovere,ign :power., The de~isions of courts to the· effect that an autho1rlty 
\.. ' . . ,. . . 

constituted under·a. statute cannot question only those legislative provisions under 

which they are constituted but can adjudi.cate o~ the unconstitutionality arid iack :of 
. • • ' • . ' ' . i 

legislative competen·ce .of other legislative enactments m·ai oe iri'consistent with 
. . . 

ba~ic-postulate_s of ttie: constitution.· Article '228 of the·.~onstitutior;i and Order 

'XXVII-A Rule 1 of the Cod~ of Civil Procedure, ·1908 and sectlo:ns 3~5• and 396, of . 

the Criminal Procedure Code, 1973 are instance·s_ of- ~e\:ognition of this position. - . . 
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· It• is, therefore, recommended that ·.a suitable •provision may . be 

inserted .in t_he .Constitution ·to the effe_ct that except tfie Supreme Court and 

the High- Courts no other court, tribunal or authority shall exercis~ a"y 
jurisdictio~ to adjudicate on the validity or declare• an Act of Parliar:ne11t .o_r 

State Legislature as being unconstitutional or beyond legislative 

competence and Sb illtra\,ires. Su'ch a provi;'iori rriay'be 'made ~s c!ause1(5) . 

o't atticle.226. · •, '· ·,, · ,. : 
' : ' l 

Financial Planning and.Judicial Autonomy 

.,,1·,.:.:. 1 i1 1 • 1,1\'•J'l, , ,._ ,-i,),, 

7.6.1 Judicial administration in the country suffers from deficiencies due to lack. of . -~·, .. -... " , 

proper planning and adequate financial support for establishing more courts and 
, . I 

.providing 'them with adl')quate infrastructure. For. several: decadesJh~. cou_r;ts.·fa~ye; 
' , • • • - ; • ·' 1 - ··t•'·; · ,~~ ,,, . 1~··· ,.,.-, r.~-, .· .· ,, : __ ,.-· I 

not been provided with any funds u'nder.·the· five-year pla'ns ·nor ha·s.'the ·Finance: 
. _..._ . .. "· . '·, : ;.:•·," ~· ' - : ; ... ' 

Con:imission been making any separate provisions to serve the financial needs of 

the courts. 'j 

7 .6.2 The Commission had iss~ed. a· ·det~il~d C;;;,~ultatio~· · P~per7 f~r -~;·i~iting 
, , , .. ·-r~,;::- , ',. , . ,, ·, - .- ·,:. ' . • . . ,, . • :>r.,. ·. ~- ·, ·;, 

put>lic opini\)n. on financial autonqmy for the Judiciary. It c,onsid~recj all the 
i • I • • ' 1 • , ' , , , ! , • I •" •, ,~, • _ f , \ , , I~ 

r~spo_nses and riaached cert,ain col']clusions ... 
• • ,. ' ,i.· I. --, 

Judicial Councils 
., ., -

••;•. 

,7'.7:. The Commission :re,c.ommends the s·etttng up .of a 'Judicial Gouncm-~t 

the .Apex clevel a!1d Judicial Councils at,e:a:ch State· at ,the ,level 9f:,the High 

Court.: There should ·•;be· an Administrative Offic1,r .to :assist .thEl National· 
j • • ' - • . . 

Judicial Council and separate: Administrative Offices. attached, to.-Judicia! 

Councils in: States .. These· bodies must .be· created •under statute made by 
•. • • •, ~ - I • • • 

Parliament.: ·"fhe~Uudicial Councils _will 'be-Jn·. _charge ,_of tl:i.e; preparation of 
. ' . ' ' . ' 

- . , • r I 
plans; both. short .term and long· term,c;and:.for .preparing, th(,), prop9sals, f9r. 

annual budget-·. ,:, I 

.' See Volume II (Book 2) of the Report. 
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Budgets for subordinate judiciary 

7.8.1 The C9mmission, is of the view that the budget proP,os;:ils in ea!,h 
'• 'j • f • • ••' - • •, • • I 

State must e~anate from· the Stat~ Judicial Council, in regard to the n~eds· 
. • :.··1··;·~ .:· - !~ •• '· ' ;,_. • ·,' . - • • ;! :•; - • • - ,'J 

of the subordinate judiciary in that State,, and will have. to be submitted to 
·., · -. .· 1 (_!I':•·. ·. • ,• 11 '· r !· •,· • ·· ',··. i.' ~.:•,.,. ,.',1 1 ", ! _ 

the State.Executive. Once t~~ budget.is·so final_ized, between the 8-t.ate ~L•rlicia_l 
• , ' • • , , , ·~'. .'( • • : • , • , · "' -r ,- 1 i , "l , \ . ;,- '", '_ l: ·, , I . 

Council and the State E;xec'utive, it shoula be presented in the. State Legislature.·.' 
'. ,' ')•', .. :-, _: . ·•. . _; " • _-,'. .. -. - 1_~; 

7'.a:z Governm~ht of India sti9uld not thro~'the ~~iii-e burd~h of establist'.Jirig·the 

- subordinate courts and· maintaining' the ' subordinate 'judiciary ··on· th~ siate 

Gbvernnients. Th"~ri{il a' :concurrent. obligition'''cin 'the 'Oh ion '.G6ver11Ql8!1t· t~' 
,. · · I , • I · • • , •• • • • ' r • • ~; •: ' • • ' l 

meet. the · expenditure for ··subordinat~ courts. · Therefore·, - the Planning 

Coriimission :•ancf'tti'e' Finan~~ Cominissi'on' miist aiiocate:'sufficienf funds··· 
•· - ' 1•,-_--, ' .• •'• .... ~ '. , •1 ~-·_,· ....... :.. "f'•: 1·'· • 

from national·res'ources·'to meet the demands of the State judiciary'i/1·each 
. . : ·- .,.,· .. ' -

of the States.' ' ':''.: ·: _,,-,;- .. · .. ·,, " · ' ' . :, :-<:, 
- ' ·, 
' 

. Funcfi,~n{ng offhe Jud(cia,ry. '' 
: -';; ~ - ·-.: ,_ ;· . ,i; > ., \' ' . . ,:--! ·, .•. • ,_, .-

. • - .-.; •. , . ,.. f,1 ~•· • •• - '·.' [: •·;°! .: 1.I! 

7.9 In terms of performance, th!=lre has been a certaih: amount of uneasy' 

dissatisfa_cticin if11:tbeJu~~tioning of. the. judi~iary/ J~: J:larlicul-ar; tne problem areas . . , . . ·-
••.• ,••· ·•r .·',. , . ' ') . . 

. :, .. i),- , -,Undue ,del_ayi,· in; th~ disposal' pf_;c<;1_~es.1.and •lac~· ,of sensiti','.ity,. 

, "(qccouQta~jlity) to,the,moii!lt!rJ~,arrears·of c~ses'. ,., __ ,. -· 

, ii) .. ; •. , 1 Injecting av9!dc1bl!=l uni::~qajnt)(:\!;> •il'I i~e 1!3W and Jhereby making the . 
)• . . ,. ,, . ' 

• . •1 . I • 

,:- , , :·,: ::· ,tc1sk of. th~ pxe_cutive more diffic4_lt_~l)P sometim,es,Ul}ll)anageabJec ·. ': . 
~ ' 1 ' ' 

· !ii) Lac~ of t~.?i.i~P.c1rency in-judicial apP,oi6tr:nf;lnts,and t~a~sfers. • 

iv). Poor management of resources a·nd:-in'~ff~9tive stanr,l~rdl? of judi~ial 
i· . . ! ' • • 1 

administration Including.legal aid. · , ' . _ · 
,f - • 

v) . °': 'Absendi of strategic Action Plans f~r' d~a'rance'of atrears in courts. 
. . : . ' .:.,-• ,· '' 

. ' 
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Judicial !)e/ays ' ... 

7.1,0.J One of th~ ~~ason~ for th~ delay is· often' said _t~ b~ ilie' inaci~quate j~dg~ 
• • •• , ." , - ~. · ' • , 'I..,. • ', ' , • 7, , ' , • -~ f 

strength and the 'inadequacy of the number of courts and the infrastructure . ' . ., 

facilities-in them·.· Adcording to an emineiii ~~inber ofthe·~·ar, the best ~olution tci. 
· .. · ,,!.:. __ :._ __ ··::i:·_i1 : ·_.,.,-::._.··· •• ,~':;.: 

tackle the arrears is "to appoint less number of judges and more competent 
• •. • • , . , ' • I ·, 1 , ; :•' ., ,. •• , c, , 

judges". This was the view of the Report of the Arrears Committee (1989-1990) 

constituted by the GovernmElrt. of lnpia on, the recommendation of the Chief. 

Justi~es' Conferenc_e. . The Committee. said: nthe failure on the part of. t[le , 

Executive to produce adequate number .of competent Judges from time to time has ' - ' . - . ' . .. _. - . . . . 

substantially .contributed to the. mounting .arrears.'•.: ,• .The . arrears can -be . . . - . . ' . . " - . . . . 
.'substantially .brought down with better. management, . computerization of court 

·,--·- • )• '..""..·J ;- ~ ., ' •• '•"· ,._.,_ - ; ' , • ,., ·- - • -· i 

system, •increased settlements by Lok Adalats, .. the ·effective a_nd greater. u~e '.of-. , • 
•••• o..;.• •,.•;~.•- ,. •. • • ..'· • I • .•.. ••• ·,. 

provisions of the Civil Procedure Code with all its congenial amendments_.-,.jith the 

cooperation of the lawyers and the _court staff. The competence of the judges in 

terms of quality a:nd qu;ntity of disposals should be assessed b./'the supefior'courf 

judges and reputed senior advocates: 

'7:.10.2 The presiding ·officers: in courts should be 'aciequately trained. To·· .. - . ... . ~ 
ensure co·mpetence, there should be a .proper selectio_n, freedom. of action, 

training, motivation and experience. To maintain their competence It is 

necessary to· have· continl!ing education fol' the··juciges. Some natlon<!I 
' • ' H 

judicial institution§ nave to 1:ie- ·properly -structured !'tii give such training. 
• , • . , • I . '' • . • 

There should l:ie· a' prop!ir ·m'onitorill!;J'Of moving the judges: where work 

demands such m9y(linerit· from plades. wher!l there \1re'·mr· 11rrears of work. 

There has to bE;l . §ystematic ' a§S!ll?§m!;lnt 9f ·tr11lnln1r needs. of judicial 

. '1 · / 

, . I , 
'" 

7, 1,0-~Jt is p9ssible_ fgr lh\l JJovernment:; to. h1we a 'ljtig;:i!lon policy'· directed , 
1 

I toy,.,cirqs reduction of gQvE;)rnment litigation !'Ind prQtE;)cti,9n Qf pvblic interest .by 
. . ~ - . . 

. prey~ntive strategies. For instance, in_ civil c;:§ses when a n9tice unoer $ec;:tlon 80 
CPC is received!·th@ matter sho1,1ld be ttior<;>1,1ghly ;;m(l c;:arefully E;ixamlned l11stea9_ 

I. 



bf the •present tendency, of-giving a. routine ,recording as file witbout .. application of 
' . - ~ 1 ,, 

_mind, that '·'the threatened suit may be aw~it!'ld.'.',The filing.of appeals imispective · 

. :of the merit of the case·7~hould· be: .avoided. Appeals :are; filed mechanically. 

irrespective• of the merits, mernlydo avoid, allegations,. quite ~ften ,unjustified., of 
. . . . 

improper mot,ives when.a decis.ion which affects lh,e.interests.oMhe Government is: 

allowed to assume.finality. 

7.10.4. The.Government should ensure basic infra-structure neede~ to 
••• , • 1 ,i , " , ' • •• '• •,, '\ I •, • • • • 

all ·courts and arrarige·to ensure that courts are.not handicapped for want of 
. ·• ' .. , - . ~ ' ' . ..... ~- - '- ' .. ' : . ,'., . ' . -- . ' 

infra-structural facilities; Gove.rnn\ents, both at the .Centre and in ·the States,· 

should constitute committee. pf secretaries tb' revlev/governmerit litigation: 
• • • • • ' ' - ' • j f • • •• .' .-· : • : 

with a· view to avoid adjudication· wherever possible; give priority in filling of. 

wtitte,ri s~tem'ents,· wh~rever required, and instru'ct gdvernment 'act~ocates . 

to seek early decisio~ on 'government iitigatfoni. ( ' : , ':: ' .. -. ' d: r ' I ' •• 

', \. 
' 

0

) ,• • 11. • . . . -
,. . 'i - ' 

7.10:51,· In: ·the Supreme Court and the High Courts,- judgements· sho_uld 

ordinarily be delivered noHater than ninety day~ _from the·c_onclusion of the-. ' . . -

• cas~. If-a judgement is not rende~ed.within such• time . ..,- it is possible that the' 
' ' - , ' ' 

· complexities:·of the case, and the· effect._the decision :may ·have on another 
• '1. 

similar. sit1:1ation might compel greater·and:'larger: judicial consid,eration and. 

contemplation..:. the case·must be listed•befor~'.the court immediately .on the. 
. I. . ' . •. '' . 

expiry of·_ ninety _ days for the court -to ('_fix • a SP,ecific _ ,date ;tor . the 

pronouncement Of:thejudgement; ,, ,, ' :: ~ ;-•, . : n • : ·, \ .,,;• ' 

., ' 

•, : ., •• , ,, , •. •' - ,• -:,., ..• ~ /'"1 .. -_.~,' ~ ,_.: •. - _..,. 

7.11 Trade and industry, which· resort'.to"the courts most,"must-share a greater 

a burden bf ni~intenance ofthe sysf~m .. fl.. reas~nabie shk~e; of ttie judicial, budget 
~ - • j • ' • •• 

must come fr~m the resourceful cfass of public cir::Vliich th~'i:iusihess·class'fcirrils 

a segment. .There was a time when in all civil proceedings costs were invariably . ' 
;awarded and at least a onelirie reason given for not awarding costs. Today costs 

are rarely awarded. An award of costs is a vindication of the rightful cause and 
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reparation· to him:fdr having·had:to: resort to-court or- deferi~: a .case when ,bis/her· 

cause was--a good·one'ar:rdHhe ad~ersary:had an unsustainable' case> It was also·. 

in the· nature oFretributioh to the-'party-·!who' has· approached the court o~• an::··. -

unte,n~ble case or:"unsuslainable'defence., An aw~rd-of exemplary costs should 

be given•in-•aj:,propriate cases:91' abuseiof process of:law; ·--,·-:·.' .1·· · •• -_-_;.· .. _: • 

., ;,-

Priority in hearings 

7,-J 2., -~ dvil ;cjll?P~~I,: b~';,'ever ,higl} the _stakes _miJY be,. ~~l~f-S ,ii. i_nv<?ly,es pr9Je,cfs 

of. national and- public importance _sh.ould not have .priority over criminal. cases 
• ' • / • • • ~• a •• i. •• ~, • ,• I ,• • , ,: ' " • _;r''' , < 

where accused are in custody., When,constitutional questions arise, it should- be 
. _, •·• :'•-·' •·1• .. :•-,:,~ •••• ,~:-, .··:--;· ;''/' .... , ... ·- -, '·' :··- ._, 

exped_i/)pusly :he~rc;l_ c!~.d.,\a_w .settle~, al\i it _would be_ cpr:i~~~ry: ~o,p,tu9J(c-.!fll~rE:s.~_to,, 

keep-such.questions in !lUSpense. To keep tax cases .. P,.endilig.-_fcir'.ye·ars causes 
•'--~' _1;.., , ••• ,, ~- •. !.,-', ,"•· t, ~•1' 1 •s,:_!;,•, 1·: ,_·::-., , ... - ·, 

serious public detriment. When there i~-no stay,.oper<!ti!lg )D the c~se. of indirect_ 
'• . . . . . , . . . . ... : ' - . ' . - - ' 

taxes, the assessee does not know whether he can pass on the tax cir not. If the 

tax· ·had been: p~ssed ori; if .the l~vy is struck dciwn; ·the· ~6h,suiner has ~!ready · 
. , . . . . . . . 

suff~red the iriflated price. ,;:fl}e•benefil does· not gci to·the consumer who_ paid the 

tax,'everi if-the doctrine of unjust enrichment is_ applied and the: tax is ·not refunded. 

to·the-persons who passed iton .. It is.no consolation·for.ttie consumer to:whom , . 

the tax burden may be passed. on to- be·•told-that the,money;has· gone--to some 

consumer benefit'fund. ·In the case-of·direcl'taxes.equally,.it wo·uld deprive-the tax 

payer;· tne right to utilize funds in -his business or on gainful investments. The 

grant Qf ~lay in taxation- matters has serious •impacLon 'public•·exchequer .. A. 

budget is m?ide for each year. Taxation matters should therefore receive- an 

appropriate prior[ty in disposal of ~ases. Jho~gh the Rep,:esent1ti6ri of the· Peopl~-
, • • - L O • 

Act,. _1951 enacts a provision for disposal .of election' disputes within a time 
' ' • • 0 : ; - .,, 0. 0 0 0 ;. ~ :.· ' • : ') • :..... 0 • 1 •· -~ - ' • • •• • L ·-· 0 \ 

schedule, the same is _invariably breached. _A mechanical.queue for aH cases 
- • t . • f ' - - , • • • '. ~ , - > ii,' 

would not meet _the ends of justice.· . , . ,- , 
,"' 

,- . 
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_· ADR:Systems for Urban~Litigilti6n 
) I I j ._ ' ' 

7..,13,J.19~ . _Gra,m .}':!Y.i:lYa(siY,~S- as coQtemplateq by • thEl . _Li:!W _CO_l')'lr:n,is,si,on will 

· process 60,to 7.0 per. cent of rural litigation leaving the.regular courts in districts . 
. , .• ,, ··.'• :.J,_, , .II,·. ··- -~~• ,1: '•<· , .. ·., _ ._,.,..,, :;-_ , •, ,. 

···and s~b-divisions to .devote their ,time to. complex civil and,criminal ma'tters .. With-, ,. •- ,, ·1;•• .·::{, .. • - • •;:• , .... ~-•- , :;: _, • \.r • ••• 1_,,1_
0 

"J~ ..,., .. •.,,!,_, .-;• 

· a._ p_articipatciry, ,fl\)xiblEl f)lachinery ,available, a_t !_he-. village _ _level where. nq,:i-
\ , •. I L',,- • · . • , • .,~, · · • · • •• , ' -. - ...,,, • •·, • · · - ·.,,' 

aqver-~~iicJl_:~;s~~tl!)m_ent0 ~r,ien_t~d. procedur~s are emp!oyed, th~ [Ur~I, p~pple will, .. 

hi'lye, a ·tai[,.;quick ;and iriexpensive. systef)l ,,o( dispute, settlement ... Only ,revision · 
,, f. (.,<><'•· ~-• '::. J •••~ , ,,-, ~. ,!,,r • .. ,. ••'•"• <, ..; . ,,, , 

· jurisdiction on civil matters and that also on questions .of .law may, be left .to. the .. 
• - • , , ~- , ; .. , 1 , ' •· I ., • • • ·'; ·• ' C • •• ' 

district courts. 
I 

· 7.13.2 Today, the pendency in various courts in urban areas, is staggering. Rent _ 

_ and eyidlOn suits:constitute ·k considerable' tliuhk• cif litigatio~ iri :ur6ai, courts, -and 

tliarthey· take··on ,irn::iverage three cir iilcir~ years to get adjudicated 'in :the cburt•ar 

first instance, 'the-' Law ·Commission· fell· ;Ilia!' an' alte'rnitive :hiettioi:E for. these t . . . . 

disputes. is:imperative. , <flie" Law ·commfssion ·examined 'several; alternatives arid-

ph!feri'ed ·10· recommend1_the mcidel\>f Ccinciliatibn Court::along-with~a · participatory._ 

.. model iNh~re: 'a I professicm'ai:ijudge 'intera'cts With- ·two lay- judge:, -'.and :evolves ·cj · 

- reasonable; soluliohi Thate will riot be :any appeal- against' the'ideci§ion.-and' orily ·a·· 

revision petition will be permissible on-que~ti6ns bf la~ to!th~-dis~rict:C;t.i'rt·_- . J',, .. 

7.13.3The Law ·commission recommendations· irt':,:regar1Ft6--t~e- Nagar 
. . . I - , , 

Nyayalayas, Conciliation Courts, ADR systems of urban'litiga_tion, evidence 
,.·,."': -·::·1,.~·_,··.,.., ···.· 1 ···:--· • -•.-J ~-C· ,_'. ;:,~ .. ·:.::· . , ,_ .. 

recording, by Commissioners 'etc. as incorporated in ,he ~ode of Civil 

· Pf~Ced\!re, (A_m~n.~ry;il?nt),-:A,c::~, i~oo, ~~o.1,1lq be bfO\,JQh,t int<;> forf~ ,with s1,1_ch 

rnq~ific.ati<>_l'J~ as -~~~lc;I t~k.e.ic.~re,,of _a fe),y s~ri~o~s; obj~ct)8!JS, id::, ,,; .. , ., ~--:::., .. 
'• ' . . .· 

:-.1 !,,, , •~, , ,' '' ·, "H'' '''' _, ,-·•·• ·'. ':;·, · • .~;di~-~!- 1:1Jr ,,f~! .,•J•·,; !'_,~•d~ ;', 
7.13.4 The Commission ·notetj that in all de_veloped systems normally' not more · 

:-·. :, ,,·t.:c::· ! . .:,,:_, ;-,,.~.t,11,; 1;,,.,.J~::, ,_ \.·:•:. ,- :,,""'_; ).1•:! •!J:•,..~~!'.\!>:~f ·_,.1-_, Ji,-~::11.; ._ 
l\lan 15% of the cases go for final adjudication. The'rest 6f-tlie cases are resolved 

~ ··.;·-:- .. ;;Ii/, ';·t.:r.: ·1•··•1-i!r, -·<:.~•" ·:,~.-;'-: 1:\,vt·-~r _., .. :,·-,.::·;, ·c.- • ·- 1·::1·!.· · ·1' ... ih::; 1?\ 1:1i 

by alternate dispute resolution mechanisms like conciliation, mediation and 
.. •:, ·.:l·,\,c ,-:::n-,' ·,.y· ,, '•: • -· ;.·,, • ~.,; ,~~:~•· .· :;:}::·;:·•:::~-[·- l,\i,~j.' "1L . ··.;; 't:•,: ,J:·,· 

arbitration. Pre-trial- conciliation accounts for the dispo'sal' of· a large number of 
- • :: :.. • ._ .. '. r •: . , • ',, :\ j ', j • ~ 

cases. 
' , 



The Commission recommenps that . the. provisions relating .to 

conciliation in the Arbitration and Conciliation Act, 1996 should suitably be 
' 

amended to provide for obligatory recourse to conciliation or mediation in 

relation to cases pending in courts. The Commission further recom_mends 

that scope and function~ ofthe Legal'Services Authorities constituted under.· . 
, , . 

. the Legal Services Authorities Act, 1987 be enlarged and extended to enable 
, -
thl;l Authority to set up conciiiation and mediation fora and ·to conduct, i'n 
collaboration of other institutions wherever necessary, trainirig courses for 

~ . ~ . 

coriciliators and mediators. 

Strategic Action Plans for time-bound clearance of Arrears 

7.13.5 The Commission recommends that each High Court ~hould, i_n 

consultation with the judicial councils referred to in 'para 7.7, prepare a 
. . ' ' 

strategic p_lan ,for time-bound clearance of -arre1:1rs in· courts under its 

jurisdiction.. The plan may prescribe an·nual targets and district-wise 

performance-targets. High Cou_rts should e_stablish monitoring mechanisms 

for progress evaluation.·The purpose is toac~ieve the position that no court 

within the High C~urt's jurisdiction has any case pending for in.ore than one 

year. This should.be achieved wit~in_-a p~riod of five years or earlier. 

Criminal Justice Administra·tion 

' - .~ I • • I 

7.14.1 Criminal Justice System _in India requi_res a strong second look. 

' 
7.14.2 The criminal investigatic>n system needs higher· 'standards of 

' 
professionalism and it should be provided· adequate· ,•.logistic and· 

technological support. Serious offences should be classified for purpose of· ' 
. - ' . ' . . ' 

specialized investigation by specially selected, trained and experienced I ·' 
, ' ,',f - ; . ,. , I 

investigators. They should n'ot be burdened with C1ther dutie~ like security, I· 
• ' j• ' • . • • ' ' • 

maintenance of law and order etc., ancl should be e_ntrusted exclusively with 
' . -~' . ' . . . 
investigation of serious offences .. 

' . 

I 

I 

., 
I 

i 



7.14.3 The, number of Forensic Science, lnstitutio_ns with modern· 

technologies such a~ DNA fingerprinting technology sh~uld be en~anced. 

~·~• 7.14.4 The system Of plea-bargaining (as recommen~ed by the Law 

Commission of India in its Report) should be,·introduced ·as. part of the 

process of decriminalisation; 

' 7.14.5 - .. Th~· greatest asset_ of the poli~e in inve'~tigation of crim~=!-~nd 
• ., Q -

maintenance of laW and order Is the confidence of the peopTe'.· Today, such 
• I ,i ' 

public confidence is at the loWest ebb.·. The p'51ice· are-incJ~asingly losing 
' . ~---.... -

the benefit of •this asset · of public confidence'. ·Hard.· intelligence in·-

investigations comes from public cooperation. If police are seen · as 
'. ' • ! • - •1· ' .... ' '. ' 

violators qflaw themselves or'ifthey abuse their powers for intimidation ·and. -
' . ' ~ ·- -... . . . -~ 

extortion, public dev.el.op.an attitude of revulsion and the onerous dutie~· and 
' • • • ' ;, • : 1.. ·, -. • - •• ,- • •, • ,.· \ • .··-:---. ' ·,. 

responsibilities that the polici'! shoulder become inor.e qnerous an~ ~d-~fficult;' 
, •:,, ·l 

lri order that citi:zen's..:confiderice in. the police. ~dministration is. 

enha'nced, the police admiilistr'ati_ori. in·_,the. districts, should periodically, 

review the statistics of all the ar'r~sts made bY. the ·police in the district and . 
. ':' ' ,_ . . . _, -' - . ' ' ' : .. ~ . . ' - . .. . . . . : . . . '' i 

see as to in' IJow many of the cases in Which arrests were made•cµlminated: 
:.• :,\ I ' \', • ; . 11; ,• .• •. . •, : ,, •·•...:......'.• • 

in the filing of charge-sheets in the court and how many of the arrests were •. , . 
, , ',. j ', ' • • , • • • . ' • •~ L . ! . , 

ultimately turned out to be Unrieces$ary. This review will check the· 
' / ! ' 11 • • / • ' , • • " • • • • , _. • , , , •. , , 

tendency of unnecessary arrests. •'scihle statistic's ,fndicate· that in s_onie. 
~ '• ' i '; ' • f,. ! '·:: ,'"< ,,•:f•· ... ··i_' , .' i',.> I '. ~.-"'•;.-,._ .... •• : i 1· 

districts in the country, nearly 80% of the arrests were made in respe~t. C?f- ·1 -; 

bailabl.e offences. 

~ •. ;~'f·_ '\, .•' "\;·,. - ~•Ii •• ,:-~: ";,·'; 

7.14.6 The legal services. authorities in the States should set_ up 
.;:·. _"t..· ~ ;.J , '"',~ 11 '.: , •· • , •, _ ', ' :;' i•. • • ·._ . I 

-committees with tpe participation of civil society for bringing ,.the accused 
: " '• i• ;. _ ,,•, ,, , • "i\i_• / '. J •,r • ' , ,. ,- .,•:·:,: 'IL ,,~'.•l: ••· -~•••! 

and the vrct1ms together to work out compounding of 'offence~. _· 
: _'J:F• i, _. •-;: -~•jj , ·•"": ~t•1 •"'.? .-- .:.1 1,' •. - I '_l• .'·1 ·•: 
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7.14.7 ·Statements of witnesses during investigation of serious cases 
" • • :« a 1 

be recorded before a magistrate" under section 164 of tl'ie'Code of Criminal 

Procedure; 1973. 

Victim Orientation and Victomotogy 

• - . .r 

7.15.1 The assumption that by punishing the offender the victim receives 
• 

"Justice" is· of doubtful value today because of -the· decreasing number. of 

successful investigations and convictions. Given• the inconv,enJenc.e, delays, 

corruption and harassment, many victims tend.to keep away from, rep_qrting crimes1 

and sometimes there is a tendency to take law into one'.s own hands. 

7.15.2 Among .the many reforms canvassed for improving criminal justice is 
• I • \ • . ' " •, ,, " • 

one that advocates a victim-orientation to criminal justice admini~trati~n. 'Victim 
. . - ' . ' ; . ' 

orien.tatio,n' inclupes. greater respect and consideration towards victims and their 
, • • , ;~• , , '. .,r•, . r , • 

rights in the investigative and prosecution processes, provision for greater choices 

to victims in,trial and ·disposition of the accused, and a scheme.of reparation/ 

compensation particularly for victims of yiolent crimes. 

·-" ' 

7.15.3 The case for a via61e, social justice-oriented and effecJive scheme 

f~~ co~pensation V

0

ictims is now 'widely fel~. :The Govet'~ment at t~e u'nion level 
• • 0 I j • '• •• • • • • ., ; • 

and in the states are well advised under the directive principles as well as • 
.. • •• "">, • ... ' 

under International Human Rights obligations to legislate on the subject of 
• : • • • - • ': . :" '· ~,---·- .' . \ .j. • - • ' 

an effective scheme of compensation for victims of crime without further 
• ' I • ~ . • •' ,• • • • • 

' • • ;j\ - • • 

delay. · 

7 .. 15.4 The trem~ndous support which.the criminal justice might derive 
. . ,, 1'•·1,~;· '! .,,., i'·- .-.~ 

from the people once the compensati~n-- scheme is fritroduced even in a 
• ,·• _,, ' • • . • ·• ,' · .,_ ~-' ,, •. • •!·- , • '; ;Ji· I ., •, 

·. · : modest scale, and the possibilities of advancing the crying need for social 
• • • .1. -,; .... ,.,.,,,,. ,• •'" -·. ,.,.,;._ , ,-. ~ • r·-

jUSticein a V81);--;~al s'en~ei are' a~ractive ena'ugh for the' State to find m'on~y 1 · 

to float the scheme immediately .. 
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Atl'tniiia Judicial SerVice · 

7.16 the Commission h1:1d olrculated_a Gonsultation Paper8 on 'All India 

Juaicial Setvioe' for eliciting public opinion. After examining the responses 
•• + • - • • . <\ • ~ I ' • 

received ahd after deiailed deliberations, tlie Commission decided that the 

formation of Ail' ltitlia Judicial Setvlce would not be a better alternati~~ to: ·the. 

present system. The Coinmi'sslori did not therefore, favour deletioh of clausi/(3)'. 

6fafticl~312. . . c, ·,." .'··o 

Digitai legal information system •. I 

' 
7,17.1. 

' ' .; 
Th!l, Commission notes that.the law librarie.s avai.lable in the cou'ntry 

• • ' • • '~ • • ' ' • I• ' ' 

are iimited, Further,. the c:ost of maintaining modern· law libraries in various parts 
• • ~ • •, • • , , • -i 'l ' .-

Qf the country would be enormous .. ,W.ith a view to providing a satisfactory justice. 
' • ·- . ,, ,'. - . ' . 1, ,. ·-

delivery-systeni, access.to law books, law Journc!ls and ot~er legal lit~rature ~Y qll, 
• • • • ,., • ,' I• ' '• : • • • • • ' ' 

concerned needs no special emphasi$. '·" : ! ·,. •. ,, . ., 

7.17 .2 . the Commission, therefore, .. rec.ommends that · the .. Na,ional 
, I 1 '• ' : ' " , : \. ' , , , • ' , .. I 

Informatics Centre in collaboration with or with.the assistance of the Indian 

Law Institute and the· Government Law,,Departments.should set. up a Digital 
. • , I j , ' ' . •' I ' 

Legal Information. · System '.in . the::· co4ntry so .that . all :~ou~s,, :1egal· 

departments,1-law·schools would be,able to access a'nd retrieve information . . . . ,· _. . ., ' . ~ 

from the data banK of the important•l~w libraries in the country." ,, , . 

,.,J . , .. :·, 
~ubordinate Judiciary, , 

; ;_ 
,. 

. ' \• ' . 
1:1a The jurisdi~tion arid. iiomenclature of s·ubordinate i:b,~rts in 'the various 

• 1 • • • f . ~- . , •.' . , • / , • , \ , • 

States of the c;:ountry are different. · At present, there are three or. more. tiers of civil 
;· \ . !' 

1 . , .1. ,, , , • ,' • ' ,, •. 

and criminal couits'.i:ielow the High Court. Cases at the tr/al ~tages. ~re'decided by 
, , . " , - . ' • : , I •• - . ·, . 

and ·assume finality ·at the level of the subordinate courts'} The, triilsystem is ihe . ' . . 
' . • · ) I• • ', ,1 ; , ,'' , , 1 : ' ; I - • ) ' • 1 

cutting edge of the judicial machine. It would, therefore;· be· ·necessary that .the 
- : ! : :, ' . 

8 See Volume II (Book 2) of the Report. 
' '. 
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presiding officers of these courts are impartial and competent. It will also enhance 
• • • I • ,· 

the quality and quantity of their output. The administration of justice at this grass . 

root level needs standardization. 

The Commission recommends that progressively the hierarchy of th~ 
I • ' ' • , • ' '. ~ • ' 

.$ubordinate ~ourts should' be brought down to_ ~ two tier. of s~~o~~inat~; 

.judiciary under. th~ High .Court. . fu!"lher, _stric;:t .selection cr,ite1a . and 

ad:quate training f~cilities .for the ·p~e~iding office~s of such coJrtj_~,ho~-1~ 

be provided. The Con:imission also recommends that to cope up with the 

workload of cases at the lower level and also to curtail arrears and delay, t_he·

States should appoint honorary judicial magistrates selecte~ . fr~m 

• experienced lawyers on the criminal side to·try and dispose-less serious anci 

. petty cases on part-time basis on the pattern of;Recorders and As,sistant 

Rec·orders in UK: They could set f~r,·say, 100 days in a year and hold court 

later-in .the evenings after regular court hou·rs; This· would relieve the ·load 

on the regular magis'tracy.· 

Habeas Cotp~s and the Human Rights Courts 
..!.-,·•.,. 

7:19.1 Section 491 of the Code of Criminal. Procedure;,1898 (since repealed and .. 

- re-enacted ,as the -Code of Griminal Procedur.e, 1973),,vested .the .powe.r .to issue . . . 
directions .of the nature of habeas corpus iin all the High Courts.·. ,'f.he :power was 

, ' ' ' 

available since th·e Code Was enacted in· 1898 when the constitutionalprovisions· 

of judicial review of the natur~ provided ir;i article 226 inrelation to the High Courts : . 

and article 32 for the enforcement of fundamental rights in relation to the· Supremi 

Coµrt of India were not available. The power under section 491 of the Code 
• ' • ' l • • ' ' : 

continued t9 b~ available' simultaneously with the power of the High Courts• and 
. ' . . . ., . .,,; ' -

the Supreme Court to issue writs of the nature of a habeas corpus vested in them, . 
• ' · ' , , ' • '' , · 1~' • -~•:•. ; ',, ;; ;., ; , , '; _, • L. ,.j · 

under a(1icle 226 and article 32 -of the Constitution respectively even after coming:. , . 
• • • • • • _ . . , •. 1 r _ ,.,.: ·, · - · · . 1 ~ - •. : J , . 

into force of the provisions of the Constitu.tion.' However; .when the new Code was ' · 
··:.,· ,. -. -~-- ·1 '=)·.· • • ·", ,-J __ ~ !,,··.,: -,•·~, , . \ 1 

enacted in 1973, it was thought that, in face of the constitutional provisions under ., . 
article 226 and article 32, the· power of the nature of section 491 of the Code of 
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Criminal Procedure, .1898 is redundant and was thus hot provided for in the new. 

legislation. 

7.19.2Since the enactment of the Code of-Criminal Procedure, 1973, issues· 

relating to _the human rights have found a prominent place throughout the world. In 

India, the Prcitection of Human Rights Act, 1993 was enacted with a. view to 

providing for· establishment of the National Human Rights Co~mission and. the 

various State Human Rights Commissions. Section 30 of the said Act provides 
. ·.. . 

that the State Governments. may, with the concurrence of the Chief Justice of the 

High Court, by notification, specify for each district" a court of session -lo be a 

Human Rights Court to try the offences relating to human rights. 

7.19.3 Since the issues relating to human· rights, more par;ticularly relating to;. 

unlawful detention, have now occupied a center-stage, both nationally and 

internationally, it shall be desirable that-the Protection of Human Rights Act,' 

1993 may be suitably amended to provide that, in addition to the pow.ers 

generally vested in that Court, such courts shall have the power. to issue 

directions of the nature of a habeas corpus as was available to the High 

Courts under section 491 of the Code of Criminal Procedure, t398. Vesting_ 

of such ·power will go a long way in -~roviding help to the .indigent and 

vulnerable sections of the. society ih .vi_ew. of the proxi_mity an:<J ·. easy 

accessibility of the ·court of Session." '. 
• • • • • I 

' . 

221 



CHAPTERS 

UNION - STATE RELATIONS 

CONTENTS 

8.1 Background 

A. Legislation 

8.2. ► Legislative Relations · 
B.2.14 · ► Suggestion for a new 

entry in 
Concurrent 
Management 
Dis.asters. 
Emergencies, 
or Man-made 

B. Finance 

the 
List 

of 
and 

Natural 

· 8.3 ► Financial. Relations 
Enlargement of the 
Scope of the Finance 

8.3.5 . ► 
. ' 

BA 
Commissic;,n 

► Share of States in . 
taxes,. cesses and 
surcharges. 

8.5 . ► Tax on Services 
- 8.6 ► Status of Central Bank 

C. Trade, Commerce and 
lntercour~e 

8.7 ► Barriers to Inter-State 
Trade and Cqmmerce 

8.8 ,► Trade and Commerce 
Commission 

· D. Resolution of Disputes. 

8.9 ► Inter-State Disputes 
8.10 · ► :inter-State Water 

Disputes 
8.11 ► Inter-State Water 

Disputes Act 
8.12 ► Inter-State Council 

222 

8.13 ► Treaty Making .. ~· 
• _;:.r.• 

E. Executive 

8.14 ► .Office-of Governor 
8.14.'4 - ► Assent ofthe 

President and 
Governors 

8.15 ► Failure of 
Constitutional 
Machinery, 

8.16 ► Use-misuse of article 
356' 

8.17 ► Sarkaria Commission 
8.18. ► Should Article 356 b_e 

Deleted? 
8.19 • : ► Need for Conventions 
8.20 ► Situation of Political 

: breakdown ,. • .. 
8.21 · . ► Constitl:itlonal 

Amendments 
8.22 ► · Dissolution of 

.Assembly-_ ,, 
8.23 ► Miscellaneous Matters 

'..:.:.. H 



CHAPTERS 

• 
liNIOt..i~STATE R.ELATIONS1 

Background r 
' • I • • • 

8:1.1 The Constitution in its very first ~'rticle. describes India as a Union of . . ' . ' . 
States. When the British power was established in India it was highly centralized 

and unitary. To hold India under its imperi_J1, ~uthririty, the British had t~ c~~troi it' 

froJ:l the ,Ce~tre anq e_nsure that power r~0.~ined centralized i~ thE:ir hands: A:· 
. ' 

strong ce_ntral authority Wa1l for the British b9\h an imperial and /:Hi ,a9n;iinil5trc1tive I 

n!lces~ity. The country conti~uet;f t!) be ;~l.~d :u~der \he 1919 Act by ~: qmt;al; 

~~~h9rity .unti,I 1~47.,, /i!"!d,. -~i_nc~ µnder. :t~.e 19_19 Ac~, there >Nas __ ,a central: 

gciver~m_ent, ~ centr?I l_~gislature, .a.systel!l p,f c~ntral laws etc.! the U1l~ _!)f these.
1 

terms.continued under the colqnial,hangover;, . .. 
• T ' • I ' ! • , r , , ; , ! ' '' 

• ·_ •. 11 ·: • : · r • · , • • ·: ' •· '', , !"',, , ,: • l 
a.1.2· In the Constituent Assembly, the Drafting Committee decided in favour of 
, !, .' ," , , I • 1 , . ,· , , , i , .. ,; 

describing India as a Unicin, although its Constitution might be federal in 
,·. '· . . I ·i' . ,-, . I . ! _; . . . ' ' ' ' I 

structure. Moving the Draft Constitution for '.the consideration of the Constituent 
• : I ' , • : J ' • : -. • • ' ; '- - ' ; ~ l ' • ; . ' : • . i • I : t 

Assembly ·i;m 4 November 1948, Ambedkar explained the significance of the use 
. . - ' ' ' 

of .the expr!:)ssion; ','Union" instead of the .expression ".Federation". He said 
• j1 • , • I • a ' •· ) '• 

" ... what is important is that the use of the word 'Union' is deliberate ... Though the 
• •• I ' ' ' ' • : •', ' ' ' ; 

country ,and th~. people may be div)ded intq different States for convenie!lce of, 
• ·' f ·i ' ,' '· ' • 1 1! , ' • I 1 -·•. , I 

adm!ni~ttatio·r, I~~- c?.untry is ~~e inJegral 'f'~9ie{its p~o-ple a sing!e. p~qp_l~ livi,ng 

under a single imperium derived from a s_ing.le source." Fin!:IIIY, when the 
' ' I • , 

Constitutio[l. ~as ~dopted on 26 Npvember' 1949, it provided for India being a 
l ! i. , , • . , 

Union· of St*es ·and: its States arid "territories. being as specified: in: tlie First 

Schedu.le, 1 The 'S
1
chedule ·specified four types ·ot units - ·parts·,'A', ·•1:1· ahd 'C' 
' ' • - I ' ','' '. 

States and Part 'D! territories:- '. - I• - , · I ; 1 ( ,,• · . , ·:. 1 

' ·-' I : I • ' • I ' ~. ' ' ' ' f. . ; .: • ' • : I ' ! . : 
1 See also the Consultation ,Papers released by the Commission on "Constitutional Mechanisms for 
Settlement of !nter-state Dispuies", "Treaty Making Power under our Constitution", "Institution.of Governor 
under the Constitution" and "Article 356 of the Constitution" In Volume II (Book 2) of the report and ,the 
Background Papers on '.Concurrent Powers of'Legislation under List Ill of the Seventh ·Schedule", "Barriers 
to lnter-State''rrade and Commerce• and "Article 262 and Inter-State Disputes Relating.to Water" in Volume 
II (Book 3) 
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8.1.3 During the fast half-a-century, many structural changes have been made 

and the map of the Union of States reshaped. Categorisation of States has 

disappeared, names of several territorial units called States have vanished, many 

new States have been formed on linguistic and other criteria, boundaries, areas, 

·names etc. of some Slates have been altered and many relationships have been . 
transformed. As at present, the Union consists of 28 States and seven l,Jnicin 

Territories. Some unique solutions of regional councils, developme_nt boards, 
. . . . ·. ' . ,. 

etc., have been attempted with·varying degrees cifsu_ccess. The three newest 

States are Uttaranchal, Jharkhand and Chhatisgarh. 

8.1.4 It is a tribute-to the farsightedness oftlie makers ofihe Constitution that all 

-these changes could be brought about laigely peacefully 'and entirely withYn the 

four:walls of the Consiitution .. The predominant concern of the founding fathers 

as also of· the various Commissions and. Cpmniiitees appointed since 

Independence to consider reorganisation of States.or u·nibn°State Relations - the· 

JVP Committee, the Dar Commission; the States Reorganisation Commission 
- .. 

(SRC), the Rajamannar Committee, the Sarkaria Commission, etc.· - has been. 

that of the un.ify a~d integrity of lndi~. w~ 'ai-~ still engage~ 'in th·e st~pend
0

0U~ . . . 
task of n_ational integration which is _also an admission of the.hard reaiity of our . . ' . ' ~ ' . ' 

nation and Union being still _in the making. The SRC report.concluded: .. ~ . . . . ., ' 

It is the Union of India which is the basis of our nationality ... States are but 

limbs of the Union, and while we recognize that the limbs must be healthy 

and strong."; .it is the streng'ih and stability of the Uni~i'n and its dapacity to 

develop and eitolv~ itiat'should be governing con~ideraiio~ of all changes 

in the co·untry. 

8.1.5 ·The Com~ission feels that there is no dichotomy between a strong Union 

and strong ·States. Both are needeg. The relationship between the Union-and 

the States is a relationship between the whole body:and its parts.- For the,body: 

being healthy ii is necessary that iis parts are strong. It is felt that ihe real source· 
• ; • : • • I 
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of many of our problems is the tendency of centralisation of p9,wers and misuse 
~ . -:., 

of authority. 

A - Legislation 

Legislative Relations 

8.2.1 The Constitution, bcJse.g on the principle. 9ffederalism with a strong:and 

_indestructible Union, has a scheme.of distribution of legislative powers designed 

to blend. the i~peratives . of diversity with the drive of a common national 

., endeavour. lri this. respect our c~nstitutiqnal theory as well as pra<::lice have kept · 

pace with contemporary develo_pments.. · Ttie ,c;urrent tq3,nds ._ emphasis~ 

c;opperatio!] and coordinatiqn, rather than de.marcation of poVJerey, between 

differe.nt levels of g·overnrnent. .The basic" theme. is inter-dependence, ii] 

orchestrating the balance between autonomy of.the.States and the inner logic of 

th.13 !,Inion . 

. 8,2.2 The Constitution adopts a three-fold distribution· of legislative powers -by 

placing them in any one of the three lists, namely I. (Union-List), 1i (Stat~ -List) and 

Ill (Concurrent List)., Articl!:lS. 245 and· f16 d~marcate the legislative domain, 

subj'3c! to 1h'3-Controlling principle,of the•sup~emacy o_f the Union which is the 

l:lasis of 1h'3 entire system: 
. - . - . . ' '. 

i ' 
8.2.3 The Concurrent List gives power to two legislatures, Union as well as . - ' . . ' ' . , ' 

• ' • ' I • ,· • '. - • 

State, to legislate on the same subject. lh case of conflict or inconsistency, the 
, , • , • • J . • l . , , , , , . . •! , • 

rule of repugnancy, as contained in article. ;254, comes into play to uphold the 
' ' ' ," ! 

principle of Union power. I • 

' 
8.2.4 The . Concurrent List expresses and illustrates vividly the underlying· 

, ' ' j' -, • : ' ; ' • ; ' • }' • : ' • : ' : • 

process of.~a\i~n.building_,in the setting of: ~Wiihet,ero~_eneity ,and ?iver.sity._ The 

framers of the, Constit_ution recognised that ;lh~re ~as a category, of subjects of 
, • •' , , ( • '• I I; ,, , , • ; ,:I jd . 

com_ mon interest which could not be allocated exclusively either to- the States or 
~ '-~- I • .-, ' . - ; ' 1 . l • ' • I - ') • ~, ' . - ; '1 ' 

the/ Lj~ion. r:,Joneth~less! a broad unifor;,,ity :qf~pproach in legl,sl_ativ_!=) p~li~y was 
I • • • I • ' ' f ,,· • • • ' • ii ' • 

essential to combine specific reqyirements of·differ13nt Stateswit~ the articulation 
• • • • C • ' t ; • , I • ! I •" 
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of a pommon natibnal policy objective. Conceived thus, harrri~nious op~ration of 

-the Concurrent List could well be· considered to be creative federalism at its best. 

8.2.5 The problems that have attracted attention in the field_ pf Union-Sta_te 

relations have less to do with the structure or the rationale of the Concurrent List ' . . . . . . 

than with the manner in which ··the Union has· exercised its powers. In a 

fundamental politi~al sense, the ,passing of one party dominance that 

characterised the first four decades ·of the Republic has also ended the drive 

towards overcentralisation: Even the powers that unquestionably belong 'to the 

Union, for example the power to temporarily assume the functions· of a State 

Government under article 356, are heavily"circumscribed by the political reality of 

a multi-party system where the States have acquire~ significant bargaining power 
. . . 

vis-a0vis the Government of India .. 

8.2.6 The evolving political system has thus imparted considerable vitality to the 

federal impulses of the Constitution. However, what has been gained in· the 

actual practice of legislative relations between the·Union and· the States, in ·terms 

·of restoring the balance inherent in the.'constitutional scheme, has not entered 

the realm of institutional validation. To this extent, the unilateralism of the Union_ 
' in regard to the exercise of legislative powers under the Concurrent List remains 

a potential problem area. The principal critique of concurrency is not th_at it is not 

required, but that ii is used without consai1Jiion, lhat'it is not exercised tci deepen · I 

inter-dependence and co-operation but to. stress dominance of the Union point of 

view. 

8.2. 7 It has to be conceded that institutional arrangements for facilitating 
• ., • , • . . : ... • ·. . -, I. . • ' . • . ,.: •• -

exchange of views between th_e States and the Union on matters falling within the 

field of concurrent legislation le~~e· something to be d~sired:°Thi~ ·tias happeri~d 

iri spite of the exist~nce of the lnter-St~te Council under article_ 263. The Cou~·cil 

has yet to develop i~to a mechanism· to be· re.lied on. for· an· ongoing prcii::ess of· 

.dialogue on ;11~1 s~d6~economic and political issues betwe~n the U'nion ~nd the 
_. • • • .• • ~ - · ' I , • • • • , ' , f.; 1 ,I 

States and a_mong the States. It is not as if such consultation is absent. There are 
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Chief Ministers' Conferences on specific issues. There are State Ministers' 
. ' . . 

Conferences-on a variety of subjects on which common.policy positions have to 
. . ' ' . . . ' . ' 

be formulated, such as Value Added Tax. 
. ' 

8.2.8 There is, however, no formal insiituffonal structure that 'requires mandatory . ' 

· consultation between the Union arid the States in the area of legislati9n under 
• • , ' • I 

the Concurrent List whlch· covers severa'I items of crucial importance to nation.al: 
. ' 

-economy·and security. Everi the National Development Council, whose ambit· 

may occas1ohally·be" widened b·eyorid' tfr~ Five Ye·a~ and the Annual P)ans, is 

seldom_ convened to test ideas a'nd ·evaluate ,experienc~ in p61icy formulation and 

implementation in areas where boih the Union arid the·states are .interested for 

the sake of social and economic development. 
' < ' 

8.2'.9 The- Concurrent List<' provides a fine. balance between th·e need Jor 

uniformity' in the 'natio'nal laws and, ~reatirig 'a simultaneous jurisdiction for .. the 
. . .. . 

• • ~ • · • ' • . ', I I ••• • ' • ' . I 

States· to accommodate 'the diversities arid pe~uliarities of different regions. This 

also 'provides a distinguishing featuref'in: the' federal scheme 'envis~ged by the 
· • ' l • l · ·. '. '•'_ ' ' , ' ' ' ' . ' l 

framers of the Constitution. '.This_ is further reinforced by placing .a ".]Ode bf 

altering the provisions in lists 1,11 and Ill in the 7 th ~chedule among other niatters 
I,; • - •., • ; • . ' ' • j . '~ I • • , ti , . • ' ' I J ; ( • I , ' ' I • . 

of provisions substantive in nature and _basic' to th~ struc!ure of th_e Col']stitution 
• :: 1 ' ,. ; ' ; • .-_,. ' • ,' • ! -. ' , !: ' : ' I \ ' I I ""j . : ,• \ • • ' ! ' • • ' • '/ • '• • ' 

that fall within the .p_unriew of the pr9viso tg cla~s·e (2) of Article 368.': -~ bill_,for 
, ' , ' ' ' ' ,,_, ' ' .• I' • ~ . • ' ' • ! • , •''•• 

amending the list in . the ih schedule has .io be passed by Parliament by a 
. · .'~ . ~ -. - 1/ _ .. t ~ _, • ! : ... l , 'J n · ., , , . , · ' · , . . ,,: 

majority of !he total membershiP, of that H9,usE:l ~nd by a 'r)'lajority pf not l~ss lhE!n 
;;_, ''·• . ' ,.__ ',' ( ·- l 1,,. -~ -~h ·,1•l • 1, 1 .:, J, •' ,'I 1 ,.,,, '·,, 

2/3
rd 

of t,he members of the Ho~se PJ;8$~~1 and voting -:- and fol,Joyv13d ~y 
' •" " • <. '., •'I • '• ',,,J ' "• ~ I I • 

ratification of legislatures of not less than -½ of the States.· This· mechanism 
, I ' , \ ,f t' ,; , • ;! • , ' '; •. ! : ;: ( ' • •• ' -1 ·, ; , I , ' P' [; ·, .: _ ; ' • 

provides a statutory tilt in favour of coilsultatio'n arid·cooperation with the States 
·,,I,.',, '. .. _,_._ ': • 'J.,, . .-i•·Hi,I / ., ~!''·' •: :; .),-,',• . - · 

in matters pertaining lb the Legislative sphere and inherent bal~n_ce between' 
., 

flexibility and rigipity. . , ,: .. , , , 
'' 'I 

,, 
' 

• ,/ •• J~:-••;• -'•, • •,••~••.' ,• . ! .. I~ I • • 

8.2.10 GICJbalization as· f\ ph_en_omen,on: _has created a g~eat. dea! qf l')lobility of. 
, . . I, , , • '• \'. _: ' ,, , I • , , ., I I , ! > 

1 
• , •• • • \ , , 

· goods, services, capital, technology; integrating the »'arid trade far more than 
, I '• , • I , ' 

ever before.· There are also related concerns arising out of a need for a better 
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.- ..., ' -. . . - . . . . 
and sustain·ed •use of resources of the earth ,as a planet that call for ·a much· 

- - -.• ' f ' • • • ,- ~ -· - ' '.- • . ,_ . • 

greater coordination in identification arid formulation of responses among the 

nations. This process of ·cohesive and concurrent actio!l needs to g'e~er~t~.- first

of-all within the_ national" context.: The geograph!cal: climate, envj,ronmental; 
. ' ' . ' •' '• 

technological diversities amo11gst States ,have to be harmqnized_ in order that .. ' 
! • ' • ' , - '\ ' • ' • • ' ' •• • • • . 

these may link with global processes for viable sustained, development and. 
- . ' . . -- •; . ~· ' - . . •. . .. 

growth. A major field of undertaking new initiatives in these spheres would,l!e in , 
'. . ' . •· ' .... ,. ., 

the legislat_ive d~main where a certain qor,icurrencel:; ai:id c.91ierencg betwe_er:i tl:J,e , :· 

State~- and thei~ different needs ·hav~ to ·be. harm~~ized -to -~v~ive natio~~I 
-• . .- . . ,. 

policies. This is also reflected in issues that pertain to technology, trade, · 
' . . ' . . -

financial services etc. In the global context. 

8.2.11 J'h!3 _Commission examined the 9onstitutional provisi~ns regarding 
' - ' . - . . . -

concurrent ·powers of legislqtion,, amilysing the_ constitutionql.amendments that 
- • • ~ . • ~ t • • ' • , ' • ,_. "· ' 

had been enacted .from time to time and .the judicial proriou11cement~ .on major. · 
. ': ' - • • . ! • ' "' ' . • ; • ~ 

issues arising from concurrency. The view that emerged. was that there Was no 
, '. • . .'•,, .J .. , • -- ' ' ., .. . •• • , 

ground for change in the exis_ting constitutional provisions. .. . ' ,, . . . -- , ' : , . ' .. . , - . ·-

8.2.12 The Commission b·elieves that on the whole the framework oflegislative . 
• •I ' 0 -.~• ,. • ·. , ·, :~ r,• 1.-~~-: ''• ••.,: '• ! .- , 

relations between the.Union and ttie States, contained in articles 245 to 254, has : ' 
'-... .: : .. , ~ ,.,-::·.~-,'.i.'_·_,·\,' --.;· 

stood the test of time. In particular, the Concurrent List, List 111 in· the Seventh 

Schedul~ under article· 246 (2), has to 'be rega~ded as a valu-~ble i~~tru;;,e~tfor 
- ' -~ . . ._. - . ' ' .. ' 

consolidating and fuitherin.g the principle of coo·perative 'and' creative fe~er~lism 
• : ,•;- 1· •1·,;·, I , · ~. ,• , . '{,., . . i, : ~-

that has made a major contribution to riation building. The Commission is 
,r • , .: ,, • ·,i • ..--; .. _ • _ .- _ • ' r ; •;; 

convinced_ that it is essential to institutional!se the _ process cif_ consultation 

between the' l)nion and th'e St~tes on. legi~lation Llnd~r" ttie cc;~~G~rent List.'. 
' :# .f 1 • ' 

8.2.13 The Commission recommends · that individual · and collective , · 
' . . 

consultation .with the States should be undertaken through the Inter-State · , · 
• , ., , , • • ,; .l ,._ ,,-,· ; l~-.~- ,., •• .'' ' •• ,; .;•,, ·:. ... I'·•-.~ '' 

Council established under article 263 of the·constitutiori. Further, the Inter~ 
. ,,, ;• . . .-: ' ~- . ' , ' ' ~: ~ ; ~. .- . 

State Council Order, 1.990, issued by the President may clearly specify. in 
' . . '' 
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4{b) of the order the· subjects that should form part of consultation in the 

Inter-State Council. 

. Suggestion for a new entry' in the Concurrent List ...:. Management of 
Disasters and Emergencies, Natural or Man-made· . . · 

8.2.14 The Commission has examined a' suggestion made by the Union 

Ministry of Agriculture that "Management of Disasters a·nd Emergencies, 

. Natural or Man-Macie" be in'clud~d in List Iii Qfthe Seventh, Schedule, arid 

agrees to the suggested inclusion. 

B - . Finance· 

Financial Relc1tions 

.., . -~\ . . ', : •\ 

8.3.1 Division of financial powers and functions amohg different levels of the . . . . . ' ' . . . t ': ,· . ; .. '. - : : . 
federal. polity are asymmetrical, with __ a prono~nced bias. for __ revenue_ taxing_ 

,p_ow~rs_ at the Union l_evel ·while t~Ej _states Jarry t~e: responslbility_ for subjec~~ 

that affect the day to day. life of the people entail)ryg larger experditur~ than can 
, ' •~ ,· I • • ,, ' • -•~ •• • •'' ! 

be met from their own resources. On an average,. the revenue of States from. 
' ·, . 

their own. resources suffices ·only,for about 50 10:,60 percent of.States' currnnl· 

expenditure. Since the insufficiency of the States' fiscal resources had been · . . ' 

foreseen at the· time of framing'the Constitution, a mechanism in the' ~hap/or' 

Finance C6mmission'was provided u·nder article 28'o for financial transfers frcirri 

the Union. 'Its' function is to ensure ;orderly :~_n'd judicious d~volutibn:· th~t: is1 

' . ,"J . I - , • ·, .... ·, !' . . ·L,; . - ' 'H ' 

deemed ·necessary from ~he point of view 9f ·avoiding· vertical or horizontal' 

imbalances::·· . , ·\ 
i. 

8.3.2 Th_~ fil)ap_ce Commission ii; only one streampf transfer of reso_urces from, 

the Union . to ,, the · States ... The Planning Commission :ad"'.i$es-. the. Union,: 

Governn:,ent regarding·the.dei;irable. trc,msfer of reso,un;:es·to tne States over ·and· 

c!bqve: thostrecorpmended by the Rinari_ce ·Comrni:';sion. Bulk1of. the.'transfe_r;of• 

revenue a,nd capital ,resources from the Union to the States_is determined largely 

on the advice of these two Commissions. By and large, such transfers are 
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formula-based. Then there _are some discretionary tran_sfers as well to meet the 
• I • • 

exigencies of specific situations in il'ldividual States. 

8.3.3 The.se institutional arrangf\lments served the cpuntry well in the fir~! .thre~ 

decades after independence. Testifying to the strength of these institutions 

neither the U~ion nor t~e ~!ates suffer!;d from any large imbalance in their,·. 

budge~~, c;1lthough· the size of the. public sector, in terms of J)roportion o~ 

government expenditure to Gross Domestic Product had nearly doubled .during, 
.;, ' ' ' . . .. 

th is period. 

8.3A Imbalances have become endemic during the last two decades and have 

assumed alarming proportions_ recently. For this state of affairs, the 

constitutional provisions can hardly be _blamed. Broadly, the·causes have to be 

sought in the working of the political institutions. There are shortcomings in the . . ., ' 

transfer system. Fci; example, th~ ;gap-filiing' ~pproach apopted by the Finance · 
r . , ':, • • 

Commission and the soft budget constraints have provided perverse incentives. 
·,. 

The point, however, is that these deficiencies are capable of being corrected 

without any change 'inlh~ Conslituti~n. 

Enlargement of the' Scope of the Finance Commission 

8.~.5 Th~_jnstitutioh ·of the Finance COl)lrTJission t,ias been one of th.e_ rl'_lajor. 

success.stories of the Constitution. The·brciad terms of reference as.laid down in . . - _, ,, .· . . ' . .• 

artic;l!:l 2~0(3) are unexceptionable. However, ott.ier matters in the inter.est of . . ' . 
sound finance .can also be ,referred to the Finance Commission. These would 

' '! 1 , • •I • ' , ' -1 1 \ " ! •' I ' ·• 

constitute additional terms of reference. It has been suggested Jhat it _would be 

desirable to associate the States more actively in deciding the additional terms of 

reference, preferably by ha~ing the National Development. Councu' (comprising 

the Prime Minister and the Chief.Ministers of States) to'enc,lorse tl:ie ·additionai 

term's·ofreference.·Th.e Commission·is·not in favour of,an,.amendnielit of article',· 

_ 280(3)(d) to enat;>le such enlargement ofthe·,sccipe of'the Fina·nce Conir/iission,-, 

HoV>'.ever, it is recommended that terms of reference of the Finance:commissicin 
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sficiUici tie broader ahd comprise of._ matters which would- take .. care, .in a • 

_cdmpfeHimsive way; aspects of the financial relations between the Union and the· 

States, The broadening .of such terms of reference could also. be discussed 

eafiiet by, Ifie NaH0t1al Development Council.:, . " .;_, . 

' , • • • ~ • • ' I , ' 

8.3.6 lJri~er article 2~1 1 tlie recommendations of the Finance Commission are 
' i_' • : • -: • • • ,· • • '; ' • • ' ' ' • • ' 

laid before the Houses of parliament along with an explanatory memorandum as 

to the a~tion lak§fi ~fl i~ertl, ·r,1~ re~◊mmend~tions ~re n.ot theoreti~ally-bin~ing, 

aiifi6ii§fi lfiete has 6een ntl, ea§e 59 far when· th~ Government of India. ha~ ' 

deviated from recommendations of successiiie Finance Commissions.' It has . - . . -

fieeii slig§Elsteci that ifle' Gtmstltution itself shoLJi'd desCribe the recommendations: 

is an aw~rd' binding d~ bdtli lfiei Ufiiofl and the State;. This' has been ur~ed in :, 

ttie e0ntexi of th~ mechanism ofthe St~te'Fin'aric~ Commlssions:which are set 

ub Ui,~et aHicie§ 243=i'eifid 2,fa.y Which ioo .. /nake .only redomineridaticirfa arid , 

ncit awardt' Tfie{ 'siifte. FinaHc!f -Gornrhissio~s : are I a 'com'parativei y . new 

e0hstituti0n~i ni~ch~nism. TheJ would' take som~ tltn~ to strikit roois lri the 1
: . 

' ' < I 

bcinsiitutlcihai s6ii: ~6iiUeians af the Sate·level have· also)o'fin'il their bearings fn· '1 • ' 

the rieW l~ndstape where the 6id'iaHdmatks of patrohalie attti~ ·state le~ef have ,, 

Yieiici@ci Maeii i0 a: Ron=ai'sstlrriinaiory: passag'e o(resoJrce~ fron'i''the·:state'' 

·excheq'Li~r· 16 ifi§ lbe~i. g6verri~ehf :lnstltutlona;' Keeping' in :\,Jew the. f~ctors :, . 1 

poiriied'Bui above the Commissfo\i' dbes hol tchsidet'lt'nece'ssary·tcuecommerid ., ' i 
!fie ahier\d'ihJ~i 6fttiefConsiiluiian _to pro~id~ fof_th~ rec~/n~~~dations of iither _, 

1 

tiie Fiiiaiibe Comffilssion cofl§!i!Uied ·ut1der article: 280 or of-tfie' State' Finance ; · ! 
ab~mi§~iotis "conslitiitea -u'ria~( i:lrtitles 24:f)"'and_ i43~Y 'beihg~ treated as' : · . . . . . 

aiAtards, 
~-•i ·-"- ;1-_,,1 :. ,-.~•: :·J ~._ .. , i •; ,, \I 

'.; .. ' : ·.:.' 

Share.of States in.taxes, cesses and surcharges __ , : • · ., -"• ,· · 
. . . ' ' 

· 8.4., , The C;n~titution was amended to pt~Vi~~: ~ pr:~'.d;i~~~ p~rcen·t~~e- ~f the, 
•' '• '.,•,;;. '. • .. • '•' .,. , .. :,. ;t'I' 

0

,./"I, -'•', :·,•.,'' .•.. ,.,: 

reyer:iu.e_ . re~.eipts. to be _trahsfefred to .~fates _ (af1icl¢" 270(2)). ·_. H0weve.r, , : 
• ' • t ' . • • • . ' • ' ' - .. ' ' • -: _: • ', ,•" •: ; . ' - -~ : ' 

surcharges. and cesses do not form pat! of the· divisible pool. Cesses are 
' ' ~.1,• '" ·, , ';, I, . , '[-,.', • •< .n: ,: :j•.: •: .,:••·• .. :,,; • •~ 

intenaed .for, specific purposes. and. the States can have no complaint if the 
- • 1 I I/ ; - • ; ~f!,: < , ~ ! ' J, -• • . '_' ' 
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money is-spent on predetermined purpose's. Sufcnarges can be· regarded as a 
.o . . ' . 

not so·thinly veiled device to deny the States their share in receipts from.such· 

surcharges. · Keeping in view the complexity of _the present national and'. 

international situation which tias placed additional' burden on the Uh°ion; the: 

Commission would not recommend ar:iy constitutional amendment to make 

surcharges' sli~reable _but would e~pect public policy to move decisively 'in the . 

direction of d~irig away with the sur~harges as part of the Unlori's fis·c~i armoury·· 

Tax on services 

8.5 fn recent years, services_.have emerged as the dominant-cpr:nponent in the 
- . ~• , -•. ' •. • . , ' I' 

gross domestip product (GDP). Yet there is no mention in the Constitution in any 
, , . l , , ', , l , . 

of the,three lists (Union List, ~taJe List; Concurrent. Li!!t) enabling any level of. 
. . ' . . ' -' . . : . ' .. - . ' ,. . - ' . , ' ' - . . 

government to. tax services. The Union has used the ·res'iduary power in the last . . ' . . . . ' . - ... '· '. '. ,, ' 
entry of the Union, ;List ( entry: 97) to levy taxes on s_elected services. The efforts 

1 

have not succeeded in tapping the .full potential of the service sector of, a vast 
• •· · , , • , I-, , • -t• ',' , • •• ':-. ,• ' '• ; •: i • • ) . , • • ' • : : ; , ; ' 

rar:ige of services which are primarily local in nature. It is necessary to enhance 
• ' I ,, • -· .,...,. • •..'. •.; • • ' • • ' . - ; • • • \ ._ '' ' ~ ' 

the revenue poJentiatof the Stat~s in view of their m1=1jor responsibilitiesJor ~pcial 
• •, • ; . '· ( , , c.} I. , • ,_,• , '•, . •· . , , , . 

an.d p~ysical infrastrv.qture., It might b~.worthw~ile_ t<;> _prov/1e explicitly f~_r taxing 

power for the .States in respect ofcertaip spepjfied services., For the Union, also : 
- ' ' '· ' '. 1. '•' , .. ' '. ' 

an explicit ~ntry woul~ be l;lelpful, rather.than, lea\ling .it to the residu~ry power of,, 

entry.97. However,' it may be better to fir~t let a co~sens~s list ~f services.to be
0

.: 

~ • -~ • . • '. • • • '1 ~ ' ' .. [' 

taxed. by,the States come Jnto force to be treated as the exclusive domain of .the 
' ~ ·• - • ' ' ' • • ·-, ' • ~ l' : • :- • 

States, eve!] if the formal taxing power is el(~rcised by the U.nion. In other words, 
• • ~ • • • • ' • '• ~- ' • • ' l • ' ' ' • 

the golden rule here would be to hasten slowly. A de ·facto enumeration of . . . 
services that can be ·taxed exclusively by the States should get priority from 

policy makers with a view to augmenting the· resource_ pool o! the !3tates. The ; 

Commission recommends specific . enumeration of services that may . . . . ' 
. '( ; I :· , • ,,~•, I ' - • ' . ',-, ' ' ~. •' ·, f- • •• :• • ' .• _• ; . 

become ame.nable _to taxation by ttie. States. Ttiis is necessary with a view : • 
,. ' • : ' • . .. : I ;., .h ,/;" . '.. •. I ' , ,· .. ', .,- , I. . . • ,· ,.. ,, . , •• •. ' 

· to , augmenting. the · resource" poQI of ·the States. The· Commission : 
.:•,(; ::'.:,~:~.· ·• , ,:.~:"'i - i•• ~ •:•), ' '• •, • · : ,- _ • .r. . • . i•: 

1
_ .•. ,M. ~, I 

recommends an appropriate amendment to the Constitution in this-behalf·• 
,·,,; - ,· :•-:: '' (1 ~ " • ' _· ' ~ • •• '• • ... , ' 

to· include certai_n taxes, now levied and collected by the Union, to· be · · 

. ' 
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enabled to be levied and collected by the States. Illustratively a list of s'uci) . 

subjects in respect of which service tax is levied under the relevant section of the· 

Finance Act, 1994 (A~t 32 of 1994) as am!;)nded from time to .ti;,.;e l~ give_n below: 
.. . . . ' , . ' . ,,.-- ·:! '· ... , '' 

,1' ... _. 

(1) Sectlon·1rs(48)(e): "To a ciient: 15y a_n advertislrig'ag~ncy in -relaii~n· 

tci advertisements in any manner". Corresponding Entry in List-II of 

. the 'Constitution ·.::.C Entry 55 - "Taxes on advertisements published 
• • r • " • . • ' 

in• the 'newspapers [and advertisements broadcast· by radio · or 

· television]" 

. (2) , Section 65(48)(f)-!'to a:cu~tomer, by a courier agency_ in relation tq . 
• _ door-to-door transportat/on of time-sens.itive.docun:,ents, gociqs or 

~, articles". 'corres~~nding Entry in UsHI of the Co,nstit~tion 7' Entry'. . . ~ ~ 

56 ~ "Taxes cin goods and passengers carrjed by road or on inland , 

waterways". 
. . ,,. . . .·, . . ,, •, ' ·;1. ' 

(3) Section 65(48)(m) ~ "to a client.' by a rriandap keeper in relation to 

t~e ~se of a mandap In any inaniler inciudirig the facHlt(~~: provid.~d ·• . . .-

to the client in relation to such use· and also services; if any,.·· 
- '. • ,◄ I' • '' r '' , • . ·1 • .- ' . • 

. r~ndered as a ·caterer", . Corre~p~ndlng E~try in List:11 of the' , 
• ' l .../ ·, : ' ' - ' •• I ! :, ' I • • 'I . " '': ' ... , '. . J 

Constitution - Entry 49 ~ "Taxes on lands and buildings" 
'' -·'. ···r, -,! •" "::··. • ·", .- • •• ~-•l , •,. t •:•• I 

(4) I Sectlo~ 65(48)(b) 1
-'- ''to· any: pe"rson; by' ai rent-a~cab' scheme'. 

· · ·' ' · operator in···relaticin: to the renting pf a ·cab"· Correspondirig Entry, in'' 

• .:·, · ·' 
1 Listlll of the Consiitution - Ent~ 57 - "Taxes:otrvehiclesl°whe(her:' 

m~chanically prop~lled o~ ·not; 1~uitable for use d{ roads, iincluding 
~ •. ! ' ~ 

trc~m-cars subject to the provisions_ of Entry 35-of.Li;,t Ill. 
~ • I ' 

• , ' , ••. '·• • \ L • ,,, '• I • L· ·,,,· 

(5) "Sectiow65(48)(z'a) :~ "to any persbn;·by a mechanized:slaughter. 
'••, :·: ,"· T .·' 1 -,. __ I·,•.• " , ,, . ,., ,,. - ... ~ -~ •.~ .. ~• , • 

house in relation to, the slaughtering of bovine animals."··, ,; · : ''-' , 
.' ' . 
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Status ·of Central Bank 
• '< 

8.6 · A, question has been raised whether any constitutional or legislative 

safeguards are needed' to uphold,the autonomy ~f the Rese_rv~ Bank of India 

(Entry 38, List I) in c_ond,uctin~ monetary policy. An advis,ory_group set UP, by the 

Reserve Bank of, India (RBI) has recommended that legislative ·changes should 
. . . ·~ . . 

be r,nade to facilitate. the. £:l_mergence of. an independent and .e!fective monetary 

policy. However,. the Commission ,se~s no need for a change in t~e Constitution 

to specifically provide for independent conduct of monetary policy .. The existing 

legislcjtion has broadly succeeded in maintaining a suitable environment of 

security and continuity for the key personnel and cif the autonomy of·decision 

making by the top management. The Commission agrees that appropriate 
... 

legislative changes would suffice for the proper arid timely• development of 

money, securities-and exchange markets. 

C - Trade, Commerce and Intercourse 

Barriers to Inter-State Trade and Commerce 

. ' - ,;· . 
8.7.1 Free flow of trade witho.ut ge6!;Jraphical barriers is sine-qua-non for 

economic prosperity natiomiliy as well ~s interriation~lly. Therefbre, progres~ive 

· removal of such barriers has been a general phenomenon in social evolution in 

.the modern world. Today we are vigorously pursuing-the goal,,of free flow of 
. . . ' ' . ' _,_, .... 

trade among the nations of the. world under. the banner of globalisation through, . . ' 

for .example, the WTO among th,e nations of the world. Regionally, member 

states of the.European Community, for example,.have already achieved that goal 

altnost fully. 

8.7.2 As economy is. the most important source .of power and identity in the , 

world of today, the, r:i~tion~ o·r. re~-ions_ ~ti~i c_~~stit_u~.~1~~ fe~-~rati~n· ~o n~t ;.._,ant to ; i 
• ' • l ' ) '-' ' ., • ' ' .~ ; 

lose their hold on economic power. Nor do the economically strong States want . ' 
' . ~ 

the economically 'weak States to become· 'parasites on them. Therefore, ,an i '· 
arrangement must be devised which will ensur!:l free flow of trade, encourage fair 
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competition and siniultan'i:iously remain capable of discouraging and regulating 

unfair trade practices." ' 

· 8. 7 .3 One: common arrangement found in all federations in this regard, is the 

division between the·interstate and intrastate.trade.and·c;:cimmerce.·· Whi,le the 

regulation of, the former is assigned to the federal authority, ttie States retain the 

. regulation of the latter. Some federations have gone further and made interstate 
• • • • ' • / • t • 

trade free from regulation both·by the federara:uthority_a~ well as the authority of 
. . 

the States; Australicj is the foremost example of that. India goes cine step further 

than Australia in so far as it makes flow of interstate as well .as intrastate trade 
• . ' . . • ' ' • ! . : . ' ·j • :: ' ·-'.' • • ' • 

free from rEi.gUl!=!tion QY the Uniqn as "".ell a,s ;the, States.. H9wE:Jyer, unlike 
, ,. . ; ·. - · 1t: , .:I · , I'• - =· • 1 • , , • .. ,. • •~· 

Australia, after making such a general declar.ation, the Constitution of India gives 
• .~ • 

1 
'.' ,,., ~-· • •· ' ' I •• r •: • , ~ ', 1 • , ' ' 

adequate powers to the UrJ19n I and !hi:! States!_. particularly to }~e _former,, to 

regulate trade and commerce. . ._ 

Trade and Commerce Commission . . . 

. 8.8.1 In order that thEi country's comp'etitiveness'iri tr~de, ·cohih\erce,and industry 
• • " • ' ' , I ' ' • ,.. • • , - • • • , 

is enabl_ed to respond to !tie increasing pressures of globalisation, it is n'ecessary 
• ' - • , ; •. • \. • • s r • . ' •• ·, I : ._ ; l 

that barriers·. to Interstate trade and commerce, 'particularly;• the : free· movement · 

-~f g6ods 9n' the friter~state rd~te~ shduld be prciigr~~sively ie1duceid wiib a vie..._; to 
~ , ,- - , , '. f , •1 , , , , 1 • .' •• • , l • •, 1 • • 

their final elimination. A_statutory authority contemplated urider'article 307 bf the 

. Constituti'on r~q(iires to be' set-up. As the effedts of'i,u~h an auihoriiy cciuid'as 

well QQ beyond the_ PL!~P~Jes of a~iclei_30,?, Jh~ )e~is!ati,?n 
1
_coul~ .. be 

•' con:iprehensive _drawing on E~try, 42 of List -I an~. if necl'!SS8,!Y, E:ntry 97 ofUit-1 · 
• • ~, 1 • - . ,_ , • , • •· I • , ,

1 
- • _ 1 _. . ., , • • 

of the Seventh Schedule. The composition of the ·a.uthority .may provic!~ for 
• I • • ' • ' • • • • • ; 

representati,c;m of the FIC~1.J;11, Railwa,y J:loard;, FSllylE.(F,ederation of SITlall 
• , ~ ' f' ' •• ' •', , ', I • 1, • • • ' • , } ' ' 

lndustries.ancf Micro E11terprises), lridian .. S.oci
1
ety' of:Au.t?rn_9bily, Mi:mufacturers, 

National Hi11~way Autho,rity of, India, N~AER, Nati9
1
n.al.lnstit,uf,~.p.f PL!bli.c s\ri~~r;e 

ar:id Policy, lrJter-State Counqi.~, ~~h
1
9_ol of lntern~!i?~~I S~u~ies;(Ja~~~~rlal N~~ru 

Uniyersity), Pl~nning Comm,ission and Ministry of Surfaqe·Transport.. · 
• • • -~ 1 I ., , • 1 • • : , •• , 
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. . 
8.8.2 For ca(rying out t~e o~jectives of 13.~icl.e~ ~.0.1, ~o~. 393 a_r,~ 304, al'!d 

, . ' ' ,, - ', . ·-· .. ' .. . ·- . 
other purposes relating to the needs and requirements qf irit~r-~tate tr_"de 

. . -,. . -~ . ·, 

and comm~rce and for purposes of eliminating barriers to inter-state trade 

, and commerce Parliament shouid·by·laW establish an authority-called the 

"Interstate Trade and Commerce. Commission" under the .Mihistr_y of 

. lndustr_y and Commerce under article 307 read with Entr_y· 42 of List-L. . • 

··: '1 

·: ,: .,._ '' ._ ', ' · .. D • ~esplution of.Qispute~ 
• -' . .:~ I ' •' •• • • • ' 

Inter-State Disputes_ ... 
~ -- :. ' ' ·- . . . '. ' . ' . .,_ 

. 8.9.1 in'a constit~tiomil"s~t~up whe~e powei-s afe disttib-~tea ·betw~eri:tli~ uhidn 

·and uiii State~. it;~ Jatur~I 'to ~~(ie6{disputes· as 'tci on' which Jfc1e'.of'tf:ie 
' •.•.• - " •, ~ •.· .- t' ••• ,.. .• ,. 1,_;,,, _,·_, . - - .. :.-•. .... ; .- , , .. 

boundary ·a· particular' matter falls. 'Where· such. differences 'do_ arise,. it is 
1 ::•• ,.•• .,•~i, ·, :1-1,.,"\ ,· ,.•• ·,J°,-, , , !l_. ;,JP .. ·'t , ... •,,t;,: ,•,·.•,1,•,. 

desirable that there should be a well thought out systemic mechanism f6r ·the 

resolution of such inter- State disputes . 

• ",. ,:-_.,.._,' (! • • ; __ -· .. , 1.-"~ ·~, ... ,-• .. 

· 8.9.2 Article 131 relates to the original jurisdiction of the"Supreme· Court and 

:~r,ro~i~l:l:!\_~, i~9iPi1i!l,~m~\;h!3nisT.: Jo0 ~-~~png_ -~~h1 _i.nt1ErS~~p\fe(~m~nta,I di~p~tes · 
involving any questions,of law or fact on which existence or extent of a legal right 

. ': . ;, ~.· ";:, . . _;· ..• ; - ~•,. ",;' ,,., , .. .., ,- •:: '" ,..,(• •·1 ,- .. ,' t:•>·:: :,,~ -·rt <l•'- ,, .•· · • 

. · ,1~epen?!!. betwe~n1t~e Gpv~ri:J_r;n_E;?\ ~l,~~.~l?/if'\O _o_~e __ ~r mqr~ 1~t?te~_p_r 9.~.tw.e~n 

.,the Gq.v~r~mer,it of lnqi~, al)~ ~ny S,t~!E;. ,Of St_a_tes pn.)hE: o~e ~[de _r;1nd 9.ne; or 
, , , . •• I. • . •. ••. t., \.) • , , , , II,, '.,-, • , • , .<•, , , ••• ,. .. , , . .,,,,.. _.J '"• 

more other States.on the either or between two or; more States. However, a few 
!-1:1.!) "\ . .", _', •~.- i',.~_;_ '., 1,,:"• '.(; 'A> !J_-._1._;... -~::.:_,,•.•;-:..r·;_,"_,;;,•-t;.• , .:·1\· · 

~atter~ we,~xcluded ei!h!=lr _by ~)(p~ess,pr,oyi~[p!l~ p~,qY•fleC~SSa[Y implicati9n. 
. ' 

•• ! ···' • .. ·, ,,.._ ,t \ • • ...... ,_., '· ,, · r ·, · •· _ .,_ :, :1 •:. ,,' - ' ~ 

8.9:3-' The Conirilis'siori ·considered as'to 'whether the'Suprenie C'ou,rt should be 
_', ;•••.,.-,, ·• ',"'"r' .... ,·,,.,;•: ' -i• l,, .. • t;ol·:,.;.,.,.,,-;1\'·•·•-~-• ,!~•,-,:-~·, ••'·1 

given' exclusive 'jurisdi:Clioii in controversies ·concerning ··the . distrib'ulibh' of · · 

''legislative powert \ incident~lly, it ma/6e rt,'enti6hed 'hei-e' th1t ~rticl~:':1° 3 {t>;'w~s . 
;_. . - .,. -· :::, ', ,._: ';: ._'': : -~•-1._. ··-.. :. "_,:J; 'l':' · .. ,.c,_·· 

inserted in the Constitution vide·the·Constitution (Forty~secbiid Amendment) Act, . 
, ,· l, . _ • , , • • .. _, / • i;),:.; '., I ,'./:.•j,:-;•.,,-:1.•1' • -1:•-\f• .' ,-~!" 

1976 so ·as to provide exclusive jurisdiction to the Supreme C6Lirt'.in ·regard to·the · · 
,,;-... •.·::,, ·,_-,,! ',-•f•', 1•r·,·:..,,.,.\' ..•. ,,·,·.:ir:•.': .. ,• ,i,-• 1r,'r,;· 

questions'as to con·st1tut1onal validity of Union laws. However;the said prov1s1on · 

''v;,~s" repealed -b~- th'«? 6onstitutfb'n ''(i=brfy~thi(d f1;in~nd;m~~t)'.-A~( fg'i1 _l After: 
'•. .. ',-.,,.,, __ , , ,.,;;- ·,-r ,'''s•'..'\j,,,-·.• ,1··1·,.,,~-·•:.,1t";., •.... ,.,,, 

carefully cohsiderihg the issues; the··conimissibn~is'of t~e view'that rici exclusive 
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jurisdiction need be conferred on the Supreme Court in matters of controversies . . . ' 
concerning distribution of legislative power between the Uni~n,and the States. It 

would deprive. non-governmental parties of the facilities and- the advantages of 

seeking remedy in the High Courts.. Howeyer,: there. may. be. situations, which. 

may require that such questions sho,uld not. undergo a long drawn-process .of 

litigation and the Suprem~ Court.should be enabied to dispos.e-off such q"uestions 

finally and quickly without its being made.a_ .court.of exclu$11(e jurisdiction: The 

Commission is of the view that the ~upreme Court shouid be empowered to 

transfer such·· cases to itself and decide the 'sa~e; For tti'is_ purpci~e" it is :~ot 
' ' '. ; ' . ' . - .. .: ' - " '· . ,. 

necessary to amend article 131. 'It can be provided forby amending· article 139A. 
• • • • • I • ' , •: ' • , , .• ·' • ' .: -

This will also ensure that the Supreme Court would be able to apply its mind arid 

prima f~die see as to whether (a) .the case. realiy ·frivolves' so~e substantiai 

question of law and· is not raising untenable' o'r frivolous cb~tentions; and (b), . ' . 

whether: the case is,st.ich· that it should tie -transferrec:f fo': it' and disposed _of 

expeditiously. 

8.9.4 The Commission recommends thaf article 139A, which confers 
• ,, • • • I • ' • ' • • \, ' ' ,• 

power ·on .the Supreme Court to withdraw· cases involving the same or 
•· • ' ! • • _·. : . - ' 

substaritlally the' same question of law, which "!ire pending In Supreme 
; . -, • ' • • • j •"( • ' ' • ' • 

Court and one or more High Courts, shouli:t be amended so'a\o to provide · · 
' ' . . ' . - '-

that it 'can withdraw to itself cases even 'it they are pending 'lri c,'i,e court 
" • .,. " • ' " 1• -,.~~ ' ' j. • • ' ~. · I 

where such questions as to the legislatjve competence.of the Parliament or 
i . ~- ' . ~ ·l ' • • •• 

. State Legislature are involved. .., .. 

· lnte,:~State'Water Disputes · ' . ,,,,, ·. ' · -. ., 

8.10.1 Water. is a .prime. re.so1,1rce .for-sustaining life -OIJ-earth. The .domestic, 

agricultural and industrial uses of water are-multiplying day,by- <;lpy !md_ this 
• • • I• • 

phenomenal increase· in demand for water. in diy~rse fields, has resylted; in ,its . 

scarcity. Mpr!3over,--aliailability of water is highly uneveri:_in.both,spas;e and,Ume 
. . . 

. as:it is;depen·qent upon var,ying seasons of rainfall and·capaci_ty ,of $!6rage. · !ndia . . . . 
· is served.by two.great river systems, i.e. the. Great:Himal~ya'n Drainage s.ystem 

and the peninsular river network. It has 14 major rivers that are inte~-State rivers 



·: and 44 medium rivers of which 9 are Inter-State rivers, a):;igfltyfivirp~r cent of!he . . . . . . . 

Indian land mass lies within•• its 1major .,and medium ~intE1r,,$!ater rivenr. :'ffl~ 

Commission considered the importance of inter-State water sharing 1;1§ i:ln 1:iree @f 
. . 

great coricem·in maintaining the federal sp!rit ang l;i~_tte'r Union-State and inter~ . 

State relations: The Commission accordi11gly studied the mei;:hi:misfll§ ·c!Vc!i!!lble' 

for efficient, productive· and su'stainable1 resource management ·of lhi::i 0PlJn!ry1s' 

river systems •and allocation of.inter-Sti3te:water resources: 

I 1 .f. 

8.10.2 The,ConstitLJtion,does not.,itseJf lr:iy,down ar:iy spe\'.!ific m9chin\;)ry fgr 
~ ,, • • - -' 1 _. • ' 

adjudication or water disputes. Article 262(1) lays down that Perliamer:it rn~Y PY. 
• - • , ·., •'' ' - ' • .._ • ~ ' ., ',: ' - - ' - . I • 

law provide for the adjudication ,of, any, disputes or complaints. with respl:lct tr::> u§e, . . . . . •' . . . . . .. ' 

dis.tribution or.control, of t.h.e;waters of,.or in, an.y inter-State river or river valley. 
• , . !• • ' .,, ' ,\ . ., •' ''l 

The subjept )Nate~,,!hat.is to say, Vl/8Jer.§uppl!e~. _irrigation. ap~ car:ials, drnip_a9~, 

and emba11kments,water storage and water power, subjec;:t to the provisions of 
~ • • 1, . - • ' ' • , • , 

. Entry 56 of List I" is a matter enumerated in entry 17 of the State List (List 11) of. 
,. . ·-

the Seventh Schedule. 

'' 
~) ~};The expr~ssjo!] /'regulation and d~yel9p~e[)l of i~ter.-.~tc1ti:i riv~r;;;_ an? riv~r, ·. 

valleys" in Entry 56 of.the Union List in the.Seventh .Schedule of.the Constitution 
. - ; -: •• " • . ' ·,;,,; . -·. -· - ·i• ' . ' • · •.•. , ',.· ': .,· • 

. would include the use, distribution and allocation of the waters.of. the inter-State 
, • -. ., •~ v"<. '.." ' .• C , ,. • ' , , I , • ; •• - • _•, I - •. • ! ' : 

rivers and river valleys between different riparian States. Otherwise the provision · .• . . 1_. 1, ;~1 _ ' : ', ; "' ' : • , • - , "'-1 ' . .• 'J 

for ,the.Union to,take. over the regulation and development under·.lts control 
• ' • • . • :.' ' ' • ·,_, - - '\ • • • _., ,:; .•• J . ,- .. . • • ' 

makes no sense and serves no purpose. The Riv!3r;.l?,pard.s,Ac.t,.,1~!;>6 -.yhich is ... . . . _, . . ,,_ . . . 

· admittedly enacted under Entry 56 of the Union !;isl fof th~,:r.eQUl.ation an~. 

development of inter-State rivers and riyer valleys does cover the field of the LJSe, 

distritiution and allocation of the•waters ofttie inter-State"rivers and river valleys:• . 
. ' 

The very basistif a>federal Constitution like ours,maridates such interpretation· 

. and·!woulti not• bear an· interpretation •:to the -contrary Which ·will :destroy· th·e• -

con·stitutional sch'eme;.!Although,·therefore;!it is.possible tec-hnically,,tc{separatE;l ·, 

thEF'reglilatioh :arid,-development~ of,the•inter:State 1rivers ari~.'river-v~lleys ffom: . 

the• "use, 'distribution and' all6cati6n'l" of Water,~ yer it'•is: rieither·warrahted'. nor, . 

necessary to do so: ' 
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lnter-Stijfe Water Disputes Act 

" , 
. 8.11.1 Pursuant I~ the power~ conferred. by article262 of the Co~stitution, 

Parliament enacted the Inter-State Water Disputes Act, .1956 (Act 33 of 1956) lo' 
' ' t ,. ' •• 

,provid~ fqr adjudication of d!sputes relating to Wi=lten:l of inter-$tate riyer and river 

valleys. The Union Government has constituted several Tribunals under the 
~ ' • • < ·- '. ' - • 

aforesaid ~ct. .s~ction 4(1) of the_ Inter-State~, Water, Disputes Act, 1956 

· empowers the Central 
0
Governmei;it to,constitute c1 Wc:1t~r P!;,putes Tribunal for 

' . . . . .. 
adju~icatjgn Pf F. water dispute y.,hen -~ re\1U~S! from any St~te Government .in 

resp~ct:of such water dispute, is receiyed' by it ~nd'it is of opinion that the water 

rtispute cannot be negotiated .. The process under the Act from 'the stage of 

constitution otthe Tribunal _to· the giving df the awa·rd by it norinall~ takes 7 to 10 · 

ye0,rs. The- inordinate d!3lay caused in constitutin~ !he· Tribunals, delay In 

passing·awards; framing of schemes or plans_for giving effecMa:lhEl decisions, 
·' ' 

. and j~dicial review by the Supreme Court at times hc:1ve been contributing factqrs 

in developing bitterness ahd friction between th.eStates invoJved i~ the disputes, 

All- these delays were also- causing i.md.erulil!:2:ati9n gf waie.t- rnsources and 

;hindering the timel_y development of the nation.· '. ·, '· - : . • . 

' . 

8.11.2 Having regard to the variqus. infirmities ,md ~ifficLJlties in speedy and 
• . l ' • ' . . .. • ' ' . . . . ' . 

. timely resolution of disputes, . the Commission on Centre-State Relations 
' . ' ' . ' _,' . \ 
I • • ' • 

(commorily known as Sarkaria.Cpmmissior:i) in Chapter XVII pf its r!:)port (Volume 
•.• ' •' ' . . . 

I) .gave several recol')1mendations for i_mplementation .. Keeping in view. the. 
. ' '· ! •' -. I , • , •, ',• ' • • • 

recommendations of the. Sarkaria Commission, the. Union Government 
I' ' . ' • ~ ,. • ' • • • . '.,. • • ,, • , '. • ' 

, introd,uced the Inter-State Water. Disputes_
1
(Am~n~me~t) Bill, 2_00~ in Lok Saqhi=l . 

. _to ~nsure the s_etti11g up of inl~!-~tate Trjb~fl~I~ ~pd ;,4bmi;,si9.11 pfreports by,the 

Tripunals in· a time bound manne·r:.(See the Background paper- ori the subject for . ' ' . ' - . : ' . ,' . 
details), It was passed by Lok Sabha on 03.08.2001 and is still :pending in the . .... . . ' ' . . ;• , ' '. ' ' ' ' -
Rajya,Sabha Though the Bill has .dealt with, some importanl;aspeds, particularly 

• , • , ._ , I I ,. , •I I•, ' 

l~e see~di!l.r.settl~_ment 9f.lpter-St,a_te ~\ltir D!~P.~~es·, !h_e ~omentum of char,ge 

in technologies requires quicker and larger 'mobilization of water"r~sources. to 

sufficiently meet the different needs including that of food security. 
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8.11.3 The Commission obse_rved t~at in case of every watendispute,there have· 

been several occasions when one or the other party approached the Supreme , 
. - - . 

Court by- way bf seeking· judicial ·review both against the interim order~ of the 

'tribunal as-also· against the final 'decision. 'Further in the implementation" of the 
. ' 

decision of the tribunal the oustees o(persons on behalf of the oustees resort to 

enforcing their fundamental rights under article 21 by ·a remedy under·arti61~· 32, . 

·consequent on the submergerice·of th.eir lands due to construction 'of reservoirs .. 

This leads to adjudication by two forums one as t9 th~ use'and distribution of. 

water' and the ·other relating to the enforcement of fundamental rights [n' the 
' process of implementation of the decision of the Tribunal.·, · 

8."11.4 Th!;l Commission is 9f the view that it is not necessary·t_o excluGle Inter

state W;:iter Disputes from the original jurisdictiop,of the Supreme Court under. 

article 13,1 of t~e Co_nstitut[on arid. that such disputes should also be made to fall 

within the excl_usive jurisdiction of the Supreme Court. It has been noticed that· , 

ln_ter-State Water Disputes Act, 1956 has vested,the Tribunal with a very unique ' 

jurisdiction_ under section 3. -When a water dispute h_as arisen or is likely to. arise 

by reason of the fact that the interest of the State or, of the inhabitants thereof, in 

the waters of an inter-State river or river valley have been or ar.e likely to be 

affected preju~icially b·/anij'executive ·acticin rir legislation ·taken or ~assed ?r 

proposed to be i_aken. or passed by another State, the aggrieved State 

Government may request the· Union Government to refer. the water di~pute to a 

'Tribunal for at:ljudication. Ccinseqilentiy,' even a proposed legislation can be the 
- • • • ~ ••, •' • •• ;- • ' • •••- ,•a 

·subject matter of a dispute and-interdicted by"the Tribunal by a qtiia'tiinet action. 

' Courts do not exe,rcise' su~h- powe"rs. bf interdicti~n . of legislative : measures. 

Appropriate provision should be made for conferring s
0

uch a unique power"cii, the , 
• - • -. _,. ' - ~ - l - >' - ' ' - , l 

~upreme Court. It is recommended 'that the.Inter-State Water Disputes Act, 1956 
' 

be repealed and in its plac~ a more comprehensive parlian,entary legislation ! ' 
should be enacted:' However, it is n'ec'essary to make' express pr6visiciris'ttiat' the . ' . -

: , , ,~ o • 0 J • • I ' • ,"• :i" , , , ' • • ~. ,•. • , ; ; • I' .:,_ o ;. 

.'suit shall be instituted m--the-<Supreme Court;- wh1c~ shall ·have ·exclusive 

jurisdiction. 
. ! . ' 
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8.11.5 It is not necessary to repeal article 262 of the. Constitution for shiftin!;J the - . . . . 

jurisdiction from the Tr,ibuna~ t~ the Supreme Court. Article 262 is a very. 

in:tportant provision and the ,said provision being a part of the-.Constitution as 

originally enacted and having come up before ~h_e cour;ts several times, it is 

unlikely to successfully challenge the same·. Once it is omitted or repealed, 
' - . . . . -. 

difficulties would arise if aft13r experimenting on the changed form of adjudication, 
' . . . ., ' . . '.. . 

it ,is later felt or desired to ~ave a Tri_bunal with a.modified or,changed jurisdiction 

or even if it is felt that the. system of adjudication by a Tribunal as in the -Act.of 
• • • '' • • I. \ • •· I . • ;. ' 

· 1956 would be bette~. 

• 0 0 L • j - ;. • ) ' 

8.f1 .6Article 131 is slJbject to the. provisions of the Cciristitution.- It may be 

notic~d that. article 262(2) is 'o'nly an enabling provision ·a~d Pa~liament is ~ot 
:,, ~· t ,J--·.' ·. . L -:, - • • ·, ' • • ;_ • ".. ~ • • I • •. 

bound to enact a legislation constitu\ing a Tribunal. A p_arliamentary legislatic:m is 
., .. : .... • . - . • - '; . \ ·1 ' ' ' .. • . 

sufficient to substitute the forum of .the Supreme Court· to the Tribunal. No 
. -: - - ! • ' - • - •, . ' . - .- ''. ; :' ' .. : ' ' 

amendment to the provisions of the Constitution may be required. This will: 
I, .• 1 ; .,_ • ' • • , 1 / • , •• ., • • , 

enable Parliament to change the law, from time to time, as it may deem fit and 
' ,. ! . .. • . ' - . •' 

proper by resorting tci its power under"article 262. 

8.11. 7 rhe Commission feels that as river water disputes being importa'nt 

dispute~ between two or more States and/or the _UiliQn, thex·sholild b!i! 

heard and ·disposed by a bench of not less than t_hree Judges and if, 
1'. •l°' · : I~.' • I,• 

necessary, a bench of five Judges of the Supreme Court for th·e final 

disposal of.th~ suit. 
I l ,_ 

' \ 1,,. , , : , , 
1
., ~ , , ' • • • ,. ~ ; ' •. • I • , . , 

8.11.8 Appropriate provisions may be i:nade as envisaged by article 145(1) 
'""1.··.·.•·•1'';!•:·.L • 1 :_;,·:··,·· •• ·• .• , . • -1;,.·: , I; 

· ·in consultation with the Supreme· Court or if the _Supreme Court so opts fo 
' -~ -: . . • I, . , . . . .. - . . _,. 

provide for the same by the Supreme Court Rules ' to 'appoint 
. , 1 ; , .'. I, . • • , ',·, .. _. .;". , ~ • ~ • : •.' ,- . , , ' ;,\, "· 

Commissioners or Masters and to have the evidence recorded not by the 
.• 'l; IJ• • - , '. ', •. , , • , , ••. ' .· :,, 

1 
• ' ,- i 

Supreme Court itself but by the Commissioners or Masters so ttiat the • 
'• ''·ll~ ,lq . ['.; ; ,_' \•:_•.:•, .'.' </' '. \ 11, '.l'( 

1 

precious tjme of th~ Supreme Court is ·saved. 
: ._,,•;~ • ;-~ : ;~ I f·· ;• 4 • : 1,.\

0 

' . 
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· 8.11.9 While a more radical sugg~stion has 'been made to place all the iriter

State rivers under the jurisdiction of ar authority appointed to administer them in -

national interest by law enacte~ by Union Parliamen( it is a fact that in relation t6 
• ~ ,, • I • ' 

regulation and development of inter-State wat_ers, the River Boards A'ct, 1956 has 

remained a dead letter. Further, as and when occasions arose, different River 

Boards have been constituted under different Acts of Parliament to meet the 

needs in a particular river system according to the exigencies, facts and the 

circuni;tances. The 'Commission, theref~re, recommends that apprdpriate · 
• • ' ... • • j 

Parliamentary legislation should be made for repealing the River Boards 

Act, 1956 and replacing it by another comprehensive_ enactme,r:it. !.!nder 
·• . I, .. 

Entry 56 of List I. The new enactment should clearly define the_ consti~ution · 
• • ' I 

of the River Boards and the_ir jurisdiction s~ a:s to regulate, develop and 

control all inter-State rivers keeping intact the adjudicated and the 
• • r • , • 

recognized rights of the States through which the int~r-State river passes 
' . . -, . ~ . , . ' . . . . 

and theirtnhabitants. While enacting the legislation, national interest s~o,uld·be 
- . . - . . . ' .. 

the _paramount consideration as inter-State rivers are 'material resoµr~es' of the 
. ' ' ~ .. 

community and are riational assets.- Such enactme'nt should be passed by 

Parliament after having -effective and meaningful consultation with all the State 

Governments. . I 

Inter-State Council 

8.12.1 Article 263 provides a mechanism for re~olving problems by collective 

thinking, persuasion and discussion through a high level coordinating forum,· 
• •. • • • • ~ ••, l ••. , ,• o • • ' • • ~ ;- ' -• • •• •: '. • t ; :: ' • • • • 

namely the inter-State Council. In.view offrequentfriction between the Union and 
- ' . ' ' ' : . - ' ., ·, .. , ' . : 

. _ th_e States and between the-States, the article has become more.relevant. Article 

263 empowers.the President.to e~tablish an lnter~St!:!t~ Council at any ti~e_if it : 
' • • • - ,' • • • ' •• • • • • • . '• • • ' ' •• .1, • • • - • 

appears to him that the ·establishment of such a Council would serve the, J)Ublic ,, · · 
' ' . 

int~resf. The Council Could be charged with t~e duty of - (a) inq~iring into and . i \ 
,• ' ... - ; ' ~ . - ·-. '' ',-, ., . . ' ' 

advising upon disputes which may have ~risen ·bei,,;_,een States;(b) i~ve-stigatfng ·. 

and discussing subjects in which some or all of the States; or the,Unipn and one 

or more of the States, have a common interest; or (c) making recommendations 
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upon any such ~ubject. and, in particular, recomme·ndations _for the better 

coordination of policy and action with respect to that subject. . 

8.12.2An Inter-Stat~ Council was established in 1990 but it met for the-,first Ume 

in '.I 996;_ Under !he.States Reorganization Act,• 1_9p6 fiye zo11al Cou11cjls were set 

up. Besid;s this, North-Eastern Council has.been setup under the North-Easter~. . ' . - .. - , ,' . ' ' 

Council Act, 1971. , 

8.12.3Ttie Commission qbserves that article 263 ·has vast·p~te~tial and the 

same has not y~t been fuliy utilized for 're~b-lvi~g ~arious p~obierns concerning 
• - • r : , , , ' •. •: •, • . 

more.than one s'tate. Of late, ii has been observed that where a treaty.is eritered 
'-· • .., r • .: , . 

into by the Union Government concerning a matter in the State List ·vitally 

affecting the interests of-the States no prfor J~dnsu'itation :is mad~ with them. The 
• : • ; ' ' -, - - - - - I ' .- • ,' : l; -- . : . . •I : ·-. ' f 

forum of inter-State ,_Council could be very well utiliz~d fo,r dis¢u~sion of policy , 
1 l r . · I' . · - ~ · · · , 

matters involving more than one State and arriving at a· decisfon expeditiously,. 

The· qommisi;;ion issued a consultation paP,eir qn "p9nstitutional m!3\:ha11ism for:
1 • • • , • • r 

the settlemen!__of inter-State dispuJes" and .~l.ici.t!!_d ;?Pir:iion ofthe gel')eral publiG .. i 
The responses were;most helpful, r: 

• • I / ' : t •~ ' > ''• l •·, !. ' ,. ' > '. I j ' I 

8.12.4 · The . co·mmission, while endorsing the recommendations of the., 

Commission on . Ceritre-St~te Relatih~s' '·,(~~~kari~' Commi~si~n-); \ 

recommends that in resolving problems·:· and ;Jcoordi~ating • pollc;' a~d '' 

action, the Union as well as th,e State~ sh.o~ld more ~ffectiveiy utilize th_e 

forum of inter-State Council. This will be in tune with the spirit of 

cooperative federalism requiring proper understanding c'tn'd• muhial' 

confidence and resolution of problem~ of common interest expeditiQµsly. 
• ' I ,• ' ' • 

Treaty Making , 

' ' 

8. 13.1 ~ntering int<? tre;:iUe,s_and, agreements w!th foreign p9wers,Js: one, .of the•:-

attributes of State sovereignty. N.o State.can tn·sulate ltself;from the reist c;,f. the; 
' ' 

world_.whet~er it be in the matter of foreign relations, trade, cqmmf!rce, eicoh_omy, 

communications, environment or ecology. The advent,of globalization and the 
. . ' . 
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enormous. advances 'made in communication and' inforrriatior\ te'chrioiogy ti~ve 

rendered independent States more irifer-c!epenclent. ' 

8.13.2 Article 246 (1) read ·with 'Entry 14 of List I- Union List ·of the ·se~e'llth 

Schedule empowers '·Parliament to. make. laws-with respect ·to "ent~ring into 

treaties and 'agreements with foreign couritrles and·· implementing, ot"treaties, . 

agreements and conventions with. foreign countries". As per ttie ·provisions 
. . 

· contained in article 253, Parliament has, notwithstanding anything col')tained ii') 
< - ' • - ' • • • 

article 245 to 252, power to make any law for the whole or any part of the territory 
l . - - ' ' 

of India for implementing any treaty, agr~ement or conventio·~ ~ith a~y :~iher 
e .' / , , • , ' ~ ~ ;. ! , . . I 

country or countries or any decision ,!lla_de at any international . conference, 

association ~r other body. This article (a~icle 253), therefore,. overrides the 
. - ' : : ~ 1 . - . \ -! ' ; I 1< - . 

9istribution of legis!ative pOW';)rS provided for by article ~46. read with )-ists in the 
• -· • .1 - , ' 

Seventh Schedule to the Constitution. 

8.13.3 The Commission riicommends that for'reciucing tension or fri~tio~-": 
. ' ' 

. between States and the Union· arid for ~xpeditious decislon-ma~ihg ·on'!. 

important issues involving States, the desirability ~f prior consultatfo~ b/ 
' . -- . 

the Union Government with the inter-State Council may .be .. considered , ' . 
• , •. • • [ '. , • ' • ~ ' ·' • , ' • • '• •• ' , • I • • 1 

before signing any treaty vitaUy affecting _the in~erests. of the States.,. . . . '. ' . 
regarding matters in the State-List. 

Office .of Governor . , . 

,. ' 

8.14.1 The Commission had issued a consultation paper with a questionnaire on 
. . 

the office of the Governor for eliciting public opinion. The issues raised and ,the 

suggestions made in the consultation paper: rela\ed -to amending_ articles 155, , 

156(200 and 201 with a view to ·entrusting- the sel~dion· of Governors t6 ·a '' 

Committee, making 'the five-year term a fixed tenure: providirig for removal onh; 

by impeachnieht'and limiting his powers' in the matter of giving assent to Bills 'and 
. . . 

reserving them'for the consideration· of the President. 
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a:-14.2 After carefully considering the p'i.161icresponses andaff~r full deliber'a.tions, . . . 

the Commissi_oR does not agree -to,-dilute1 the' powers of ttie Pre·sident
0

in the 

matter of selection :and appointment of Governors. However, -~he Commission· . 
'' • • ' i~ '; • ,-· ~' ". ~· , :·' ~. • . '.., : .; •• : ~ ' 

feels that the Governor of a State should be appoin'ted by the President, · 

afte~~~ltaU~~' ~i~h -~~e:~~?~i_·.~-i~,i~te:~br that ;stat;: _',~°.r~an; ~he fiv~ 
year terni sh_ould be adhered to and removal or transfer of the Governor 

•] ' .! > I) ' ' ! 
0

1 ' ~: \ • • • • ., '~ ' • J, • < \ ' • ! ' ' f ~ 

should be by following a 'similar procedure as for appointment i.e. after 
. • • ' • ' ,, : ' ' ' ·~~ ' ! ··\ / .. 

consultation with the Chief Minister of the cpncerned Stat~. 

K 14.3 · .The Commission recommends that in the niatter:of s'elei,tion of a 

Governor, the following matters rrientioned in' para 4·.16.0f of Volume I of . . . . 

the Sarkaria•Commissioit Report should be,~e,:it in mind: · 1 
.. •. . 

·. ·,. 

~e shoµld !)e eiri~en~ ,n:_sorp!3 wal~,of;life: . ••• - . 
. ·,< 

' ' 

. •;• He should be _a person from_.outside the·State. 

: ❖ He stio'uld be: a1" dJtach~d :figure'" and ~n·ot• too intimat'3ly' · 

·. ·. conne~t~d "with 
0

thilocalpolitic~1 of th~'Stater:,.. · -: ·· ; .. ,·. 

❖ He'~ho~fd'.be'.i/pe~sonl~ho',ha~•not:tak~n.•too great a"·part 
J • ' • . l 

in politics generally, and particJlarlY:in the i"~cerit pas[ \.. 
- • I .. 

In selecting a Go'vernor in>acc·orclance'witli ttie abovei~ritetia, the ·pers6r'iS 

belonging fo·the minority gro_ups should:contfriue fo•lli!·;given a cljance as .~ . . . 
hitherto, ·• .· , • . . . -

Assent of the Presiden_t and ~ov~rnors .. -, 

8;1'.4~4 ·1T11·er~ Shoufd be a time,limit - °safa pericid'of six rriontlis ._ within'· 
1 • • • 

which tile Governor shou'ld take.a· decision·whether to grant asse~t or'to 

reserve·a· Bill for-consideration of the Pr'esid~n~: If the .. ~m 'is•reserved for 
- . 1 -

consideration of the President;the~e shci\Jld'be a tirr1~-limit, say of three 
. . ' ' ' ' . .:, 

m~nttis, within· which· tne':Pre·siderif s~otild'~take'. a 'deci~lbn wHether to 
·~ . • ,. • t . . ' ' • 

accord- his: .issent or·'to direct the• G~ver'ri61<to:·return.'it. to the' State 
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Legislature or to seek-,the opjnion_ of,_the,Supreme Court regarding the 
. . 

constitutionality of-the Act under article 143. 

8.1_4.5 . In Jamalpur, <3ram Pf;lnchayat - Vs. Mcj/Winder Singh ~. Al~ 1985' 

. SC 1394:, th~ Su~~~~e c?,urtheld:th~t if th~ ass~n-~ of:!~-~--~resid~~1_v1~~ir-~~h\ ' 4 
to the law for a specific purpose, the efficacy of. the assent would be ili'l'nt,ad to • 

that purpose ~nd cannot b~ extended·b~y~nd i~. Th~·~~~~J~eld-;b;l.;flhei~~se~t 
. ! . . j·; .. ' . . .. ''tJ ''"j,.. • .:.:-1 ,:··. ,, 

is sought and given, in general terms so as to be effective for all purposes-., 

different-considerations ~ight arise: In the ~ase before the ·supreme C~urt 'case . 

the assen~ was given QY. the President for giving protection to the. legislation 
' . . 

under article 31_ (as i_t then stood)·a_nd ;:irticle 31A and ihe,court held that such 

_assent would not operate for the pvrposes_ of article 254(2) ofthe Consiitutiori 

However, the court upheld the law passed by the.State Legislature on the ground 

that ii fell under entr'y· 18' of the-State Lisi and not entry 41 of ihe Concurrent List. 

8.14:6 . . It is f!llt de5.irable _that a suitiible amendment,should be made 

. in the Constitution.l'.>o.tha~ the_ assent given by the !;>resident should avail 

for all purposes of relevant articles of. the .Constitution. ._ it wouid be 
inappropriate to d(ag the assent of Presid~nt into such arguments. From the . 

time the Bill is intro_duced tjll the assent of President is given, the whole 

procedure and prqceedings are legi!:!lative i_n character. It is a collectiv~ action bf 
the Presi9ent,. the._l:jouse of the. Pe6P,le, .. and lbe __ Gouncil, of Sl!ltes. It is not , 

·permissible to enquire as to how the mind of each member of the House and the 
1 

President worked during the entire proceedings beginnirrn with the introduction of 

the Bill and coricluding with the according . of assent. by the' President. ·The. 

procedures are "certainly internal matters which are beyond the jurisd_iction of the 

court to inquire into.!' .The court is-entitled to go into ti)~ questioni, as.t9,.whether_. .. . 
the enactment is either ultra virus or unconstitutional. The asser:it of .the. · : : , 

' ' - ' . . ' ' - ·-• . -_ \ 

President i~ not-justiciable.- Se~ AIJ~-'.1983;_.SC 10J9, at 1048 para 88 - Mis, . . 

HoecostP.harr11acf3utic;:ils qd,,Ys,.State of,Bibar ,;md others. E~yen-if noting sent. 
. . ~ : .. . . . . '. 

t6· thf3, Prf3sidi,mt-:by the concerned. Minislry:does _not rf3flect all ·t_h,a articles.··in the 
. . ... 

Constitution, which referred to the effect of the assent of the· President i.e. 
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articles 31A, 31 C, 25~ nnot b'e presumecfthat the President was not aware 

of or aid not ·bear in ·. -, the relevant articles dealing· with the· effect bf the· 
' . . 

assent of the President. However, it is desirable thab.vhen a Bill is sent for 

the President's assent,' it would be appropriate to;i:lraw.-the :attention of the 

President to all th~ ·articles of th·e Constitution,:which refe'i- to the need for 

. the assent of the President to avoid a,:iy doubts in court proceedings. 
1'• L 

.8.14.7 ·. A suitable article should be inserted in the Constitution to the . . ' . . . . . . . 
effect- that an· i'!Ssent given by:the Preside11t,to an ·Act shall. not be 

• ' ' • • 1 ' ' • • • 

permitted to be argued as to wheth_er it was giv~n _ for one purpose or 

. anothe!', "'(hen ti'\~ Pre~i9ent,gi'!es his.assent to the Bill, it_ sh.all be dee!lled 

to ha~e be4i!n given for a'!I purpose~ of the Constitution. . . r: · . 
. . 

Ir )f ' , , , , · ·~ , I •' . 

8.14.8 . It is recommended that the followh1g proviso may' ~e added as 
I • • ' l • I 1 •: r 'I 

second proviso to article 111 of the Corystitution: .. 
' . ; . 

"Provided further that when the President de'clares ·that he 
asse.nts to the Bill,, the assent shall be de~ined to _be a general assent 
for all purpose~ of the Cor:istitut!on." . . . ' · . 

I' 
Suitable amend~ent IJ1~Y also be .'!!ad~ in ar:tlcle 2or . .. 

. ' 
_Failure of Constitutional Machine'Y. ,. 

8.15.1 The Constitution of a country - or, for that n",atter, · any enacfmerit 

containing important and far-reaching provisions - is -expec_ted to prqvide for 
. • • • J' , ,. ; • • • 

situations. where· circumstances· arise, in· which tho_se provisions cal]not · be 

w?rked · in strict conformity·with the constitutional or statutory:text; · as applicable 

in normal circumstances. In India, the specific topic ·of failur$-of constitutional 

machinery ih the States is dealt with, in three articles ofthelConstitution :..:.articles 

·355 to 357 and 365 · - of which, artic_le 356 is the· one most talked about and 

subject-of .controversy allegedly on grounds of'having been frequently-~is·used 

·and abused. 
'1, 
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.• .';•. 

Y. 

,<'. :i : __ -·::,: ·; : __ -.·_:,,f\:Jft!ttlJ~\; _f!?f;i}(:.'.:-:--::::-;~~::~;i)jJ~](i: 
. ' 8,15.2.!Us i!Jlp9rtarit that ar_ticle _356 _i~.f:~.~·§,;~~ffit~ifcj.thet- t9-i~y~B(1_?1icl~s~~lz.\}:!\::;:;-'·i 

. . ~· ,_, . .._' ,-: ~--._,,.-,.,~- ··;-:-i ......... ,,.,..:.~-i:.<•'•·- .-··i!··, .. , ► ,..:,:.._ .. 
· articles 25ij, ·2?7';}55 ~~d 3155. Jns?far as):ii'ti~~~~~f?5 _91soJnJ~t~H~-'~P,~!'-~~:-Ciftt:ie}\:'_,_;:·; i 

d_uty of ·th·e Union to prote,ci the,stMe, againii'f}~t~rnal ,ali~ft~'g~ib_H}~~c)i!i:jf~i-i.@h;\+~-:<<:J 
•.• - ••• , •• • .. ~ ... ,~, {:::,-t:\,.~.J.•,: ... ~,., ..... ~- •• ,:.-~•~-•,,~,·""'' 

disturbance an.q .tocensur~·- that-'the~ go~ern,rn~n'i,19(tti:1rJ.~t~f,~\J~?i~:fi'f{;~ti\i1:/'h?\.: ;-
- , , , ' , • ·,; , l :_,•,., -,,',• <, :"\_,7,.-1•••/" .• •. •,-,;-•: 4J , S, -' 

. · accordance with ,the Constitution,· it is_obviciy_s; that. ~CTiyle~~5!5_i_is'l)cit,tt(e\c;i~ly,.oh~ '.' · . : ;,0.: :·\ 
, .. -:,': :·•:·•::·· .. t:\-·:: :-:----~-::.;;:-•~.)~•;:.::;:. ·,•· .. -'·.--.'::.:··~- ... 

to take care of.a.situation.of failure of constj_tutionalro.achiner:y. :·'fM~J.Jnion-can·1/·:>.·; 
. ' . . ' .... ,., ,:: ·"··.,:\\.}),.~,--\-· ~--, :,·.·-'.::,_., ·::_--~:-::.:.··>t.-',.,>,'.:-:::: 

. also act under article 355 i.e. without_imposing,P~esident's,rule::_Art(cle _3_55:cah\ },:,,:,.;,,_ 

.stand'on 'its :owfi. :Also, Union· Go1~~iiriieriFca~•-ji~~~'cei-taih·;tlir~bti~n~ urid~r-: .. ~ r 

.•. ',. ·. . • ,.i. ., ' ;. ;·-.~,:·._;-,:'(,_'.:'i'.'' .: : : .. _:_ ,;,,-.... _·_.,.:.>' :_ , ... : .. : .:.';'/·.~· 
-. articles ·256 and 257.- · While ·article 356 ·authorises, the,President to issue·:a · ·: : ,; · · 

p'roclamation imposing Presidentif [~le 'o~er'.i:~t~tJ ;thr:is)i_at(s;iec(tii~t'.;i;'' ' .;' 

situation has_ arisen in Whii:hthe·GoVe~_nt'ent~f}~-~:1_t~!e_ c~~·~Qth~ip~rri_~a,~nii1'·! \I_ .···. 
accordance with the provisions of this· Constitution /article·365 says-th'at whe~e ·a;,. ·,a_ , ·· 
. . . ' . . - , · .. ·· -. -.. --.. _'. ~: , '.· .. ,•·· : ' _· ... ,• ·.·;_'.· t'::··::,-1 :--,-'. :, ,, ·. 
State fails to comply with Union directions (uhder articles 256,,257 ar'ld,others)'';it.:1

,'·: '\.',. •· 
, '..i,. ~-·,:- . '.''; :,\" .. ,_;·,,.._;'·",_,.;:·:_,: '·, \:.'~~•:. '1~:·:.~· ·:-.-:: .. _:~·-J~:~:..::.-: .... \t_~; .. ::- ;·:.~:<. -· 

shall be lawful for the Presidenrtti hold .that a;situaticih has arisen.in which'..the{:~. :/\;- • 
. · . · · . . . •. ,.i/.·Y•.• .· :·:-//.'.~~-·-•·· _;~, ,-._ ·:, ;· __ : ·/. '._.- .. " ,., : -.~"i .. •":t:'1. ; •. :;\.} ':':.-",,',,_/·;; • . { •. 

Government of the State cannot. be: carried oh in- accordance with· the provisio'ris,: 'i.':. "' : , . 
•. ,: - • •••' _:_;., •-~'.~ :••:-)~) • •,;;' • • : .-: : ••. -::.;/ ;•::•: ,.t ,.>::~.=f>~,•.,.•;•~~•r•:• • 
<:>Mhi~ Constitution", Th~:sch$me ofthe;Cq~l?tit(ition s~~m·s.to:clearly sLJggesL .. 

• ... • . ; ' "•- ';I•,.<'"-,'~•'·:·.::. ' .. ~•:,·,•."·,,-J,;.!• .. •, .. •. ' .;,:~':•' ·,,· • ..·~.'."' ·. 
· ttiat before' rushing'to issue :a prciclaril!'!tion: Uf!clar art(cle· 356,'_all: otti~r pqssible -

' j ,-,:. -IJ.: •I ~•.;:• • 1·• "., •• • ·, 

avenues should be explored and as Dr.' A~b-edka( said,-a'rucie '35:s· shoulcFl:ie ">.': ,- ' 
used only as a matter of last r'eso~.i It 'sljou_i'difi~s{b~ Jn~ured that ttie Unicih h~d '.. ·_ :. : . ; ' 
,. .,. " - . . . . . . . ' 

. done ail that ft could in discharge oiits c!_~ty·uiid~r artlc_ie 355, t~a,t. it'.h,a~ issu~d l ••. ; : 
• ~ ' . . . . - ' 1;· ., ; •,· . ' . . .- ; .. ,, ... , . . .. . . 

the necessa_ry di~ections under aiticl~s ·25~02°57'..ahd~tiiifltie- St1:1fe'had'Jailed to.,. . -- ·· '.· •·· -
. . . - . ' . ·. ' . -', ·. . . . .. ', .. ,. . ,. ' _: · ', ' .', ' 

e<:>IJlply. with o~ 9ive_ ~ffect-,t?,,the 9ir~ct~~ns,-,_ ,; _'.. . · - ·, · :.> -;, :·-_i; • · '. 
·,,. ' :,: 

:·;_.··? :_-. >_,;,_·\·-:'!::'•:J:. .. . .-. -? . . ,_ . ' . ... ' ~ ' ' . ' ~. . 
Use-misuse· of Article 356 
'I... • I • ; • ~ :~ • .! .• : • 

8:16 .. ~irice:the cpmi~g into.force pf.th~ ~o-~stitµtion-~n,2_6 Ja~~ary ~~501 article.'. 
• • ,, • •· • ·•· • • ' • • . I 

356 and analogo~s provisio11s t)av~ bee11,/nvq~ed)J'.1, ·times. · J.\ccording to a !-o~ i 
• . , ' • , .. ,,· . • • • • . . I 

. Sabha SecretariaH,tudy, qn1 ;3.occasipns tt)13 analpg<:>L,J~ P,rovi_s~o!lnarriely,section ; 
·; ·, • . · . • . ,.•.,.., ·.·•,~ •:":,f,:'i'. :. :· •.:,·,· ,' -·., -. ';_. :· , . I 

;, · ,. !)1,,of. the. Gover'nrn13nt ~ of l,ln_i_o~ 'territojies 'A9t;, f~6,3;: was/a\'.!p!ied, :to Union ; . 

Territories ·of. whiclJ onJy,. 8ondiche~ry. _i)ad_ ,~ :;il:/gisi~tive,-:as~l3;;,biy: -ur:iti! 'the , . 
_ . - • • -.: ' -.. • •• - : : :.:- •• ~ ;·•\ •

1 
-r.·:~-.. 1•: •• ~.. . . , _. _ _ : .,.. • • · ; • : ,, · 

·'occasion when it was last', applied;,: In the i'erilai_nirig Q8Jnstances the article was' 
• ·•:·. ,· _,. : .· t., '. , "\.J, , '\ -!', •, 1,• , ~.,;, ,•>--~•-·::- - ,, 
applied 10 times \echnically '.due \ta' tRg :rnechabi'c:~ ::a(the 'Go~!ltitution in::~ . 

. .:.-:. ·.-\)· :· -~:._·,:.:::-::_ ,· 
- , ~.- ,_.· ' -

, ' 



circum'staric~s· iike reorganisation pf the, 'stai~s:, d~lay iii. con'.Jpletion ~i :ihe . , 4 
• ,' :. " 

. ... . ~ , . . ~ -~ ! . - ' , • ,, . . • ' -· ~\. ' -·~! ":. ., 

process of:elections, for revision of proclamation and there being no· party. Witti_' · .. · -< :i-- : ' 
•. , -.,' r. •, ,,, • ' ., ,,,J.,, ~ '•· •.,-• . l ~•~ •,- ·_;• "". ,.:·~ ,,_:.•,:=;·,;,••:· ",' 

·. clear majority at the·end' of an''election: In tlie i'emaining''88-instances· a close "···: · : · 
'L 

·scrutiny of records would show that in as many.as 54 cases there,were apparent-: · ' · 
• '- - • '.· ·.·- ·;-•';,_':;:_. •-•l•,··• : , >')·'.°,_ ,' . _ 

circumstances to warrant invocation of article 356. These were· instances.'of · ·: . . - ' . ' 

large- scal_e ~defection;. leading to. red~ction:of the ruling party_ into. miriot[iy, ·· . . . . ' . . . . ' .. 

withdrawal, of, •sI.,pport· o~ ,coalition- partners;:.,voluntary, resignation·. by'. the, c · 

·. government, iri view of' wi~espread: agitations,.- large scale ,militancy;: 'jud,icial .. 

disqualific:ati_on·.of some •members of the'.ruling .party-causing loss· of majority in ·· 

the House and there being no alternate party .capable .of forming a Government. · · 
. : . . . ' 

_ About.13 cases of possible misuse are such in which defections and dissensions 
,, ,· · --~,-~ •·•1,-•·· -, ·•,.. ,. •-.- ,, :•, r,·, •-' r- · • • 

~ould have· oeen alleged fo 'be result" of political· manoeuvre. or _cases in which 
• • , , • ~, , , ; ,• : • , ' 1 .• ' , , '. ' • ' I • I; ' , •• '.i, ! i · ; ' . _. . ' 

floor tests could'_have finally provea loss ... of suppc;,rt:but were not resorted to.'. In 

. · 1 ii 'cases coinrribn' perceptioil is' 'th~t' ci clear '.rti.is~'s~! ·, Thes~ )~)iolved· the 
,, . .· . .. 

• • If • " . • -' ' I ' ~- • ' . ' ,, • 

dismissal of 9 State Governments in April 1977 a'r'id 'ah .equal number in Febr.uary . 

1980. - Tliis anaiys/s shows ·that number of cases of imposition. of President's 
- •. - ! 1 :; '. - • ' '. ,•. ;·· ,, .. ! ·' 1 ~1·, ',,1. ;t" -·1: . . : 

Rule out of 111, which could be considered as a misuse fcir dealing with political 
• • • • '•,l , •• , • " I , ' ,• t , : t /: r, . ~• ~• ' 

_problems .or 'considerations irrelevant for the purpo,ses in ttiat article such as mal-
• '" ' • ~ ' "!.' • ·, '• 

administration in the State-are a little over 20. Clearly iri many cases including 
- ' . - ' -

-those arising our of States: Reorganisation-:it woulcl· app_ef!r that the Preside,nt's . 
. - . ' ' . . . ; .. 

Rule was ihevitable ... However,;..in view of·the fact,that article 356 represents a 
- . . ~ ' . 

-giant:instruinent of constitutional .. control of one-tier of ,the constitutional structure 

over the othe~ r,aises strong· misapprehensions. 
. ' . 

Sarkaria, Commission•,\,,-~ · l .• ;,// ' •• - ~ ,'. 

' 

8.17 Chapter· 6 of the Sarkaria Commission Report deals ,with- emergency ... 

provisions,.namely, articles 352 - 360 .. The .Sarkaria Comm_ission.has ma.de._ 1 z" _ 
• · - ' ·- • • , • • • • 1• ~ • •~ , - . • • • , .- _ · r, 1 .•._ • • • ' 

recommeridaticm's; 11 of which''are 'related to ·article 356 while 1' is• related lei . . . . ' ' 

,, : ., -
. , 

l .• ' ·• ' • ,f _, • - . ' • ' '• , •• - ,-,.,, . . ,, , • ,,, "• .\,- •{ , •,· 

article· 355'''of' the Constitutioh: Sarkaria · Commission · alsci made spe'i:ific / 
• .., -.,.1.·1• d · • r' '.•:· -.,.,, .. :. - ·r 1 

1
" ·_, • : ~~---• ·., _ _.._,r., ,,'' ,. 

recommendations for amendment of the Cbn'stitutj6n with a view' fo,protet:ting·the. · . 

States ·from v,i°hat ·coli Id be perceived ~s a pbliticaliy~driilen:, iriterfereinte :in '.~~j'j~ 

249 

1206 Lj&CA/2002-18B 

r 
\ 



·go~erna":~e of States. The ,~naerlined theme <>f the recommend~tiqns is to · 

promote a constitutional structµre and culture thal,pro'motes-co~operative a~d 
. . -

sustained growth of federal instit\jtions set down by the Constitution . 
. ' , ' . 

Should Article 356 be Deleted? 

8.18 The Commission had issued a co'nsultation . paper along with a . 

questionnaire with a view to elicit the views an~ resp_ons~s of the' public .. Large 

· majority of ·the responses were against- deletion'·of article· 356 but favoured its . . 
rbeing i;uitably amended to prevent misuse. There.are three patent reasonswhich 

~ . . -
require the retention of the article: 

. (i) Article. 356 a.n~ _rela~eq provisions. y-,ere .regi:lr~ed as. i;i, 

.. bulwark of the· Constitution, an ultimate. assuran·ce of: 
, • .. ' - ' •J 

maintaining or r~storing representative governll)ent_in States, 

responsibl.e. to the people. 

·(ii) In a fairly large number of cases the invocation of article 356 •; 

has· been, found to have been not only warranted .but 

inevitable.' · 

(iii) If this article is deleted, article 365 would lose relevance amt 

use of i;irticle 355 in the abserice of 356 might bdng a drastic . . 
change in Union-State:·relations which may be worse from 

the point of view of both the States and the Union. 

The Commission is, therefore, not in favour of deletion of article 356. 

Need for Conventions 

• ' ~ • 1 • ' .- ' '~· • 1.. : ,, • j ! 

. ,8.19.1 In. con~idering the issues raiseq regi:irding ar;ti~le 356. th'e . Som111issio~: ) 

found that a great part of the remedy to prevent its 111isuse lies in the domain of 
. '. . ·. ' ' \• ' ... ' ... 

cre?ting safeguards . anq consti!utional converitions govi:irnipg ·its. u,se .. '!"he · 

ylli,ma~e protection against the.misuse ·of article 356 ,l_ies. ,i.n the.character of t~e 

2so· 



political process itself. The Commission is, therefore, for _generating a . 

constitutional· culture that relies on conventions and treats theni with : same' 

· resp!;)ct as a constitutional provision. 

8.19.ZArticle 356 has.been lodged iri the Constitution,as,a bulwark, a,giant 
' ' . . 

protection and a remedy · of the last resort. The invocatiim of article 356 _is a. 
·. ' ... ·' 

constitutional device, the ope~ation of which· is-ve~te!'.i! in the executive .domain. 

In invocation, it.•is therefore essential to preserve its stature in the constitutional · 

scheme. If the exercise of this power is perceived to yield to p.olitical expediency, 

it· will. greatly damage the majesty of the executive power and the federal . . - . ; : . . . 
balance. The Commission, therefore, recommends, ·in the spirit of the 

-fra!"ers of th, Constitution, that article 35!>. mus~ be _used. sparingly .and_ 
, " ' , . I' . ~ , ' I l ' , / I • • 

only as_,i~: reme<!y of the last resort and after exha~sting _action i.mder other 

articles like 256, 257 and 355. 

• - ' • ' • 1 _• I • 

8. 19.3 It has been widely represented that the procesirof iriyoqation of article 356 

must follow the principles of natu'ral ·justice and fair ~o~siderati~n. This aspect 

also weighed heavily during discussions in the Constituent' Assembly and the 
. ' 

Chairman of _the Drafting Committee had hoped that warning WO;,,t'il;I be giveri to 

the errant States and they would be given aii 9pportunity to e.xplajn tneir position. 
' ' 

One other issue regarding the issue of such-~, warl'))ng is: y.,hether it should be 
. I "T ' , ' ' • 'l.1 : •. 

made public or given wide pubiicity. The Commission· .have considered this 

asp~ct very carefully al')d have come to the co~cl,usip~ !~~t t~king this matter to 

. the public,.domain _at t~isst~ge may aP,paren~ly alloo/:fo,r't_r~
1
nsp~rency but is likely 

to generate a great deal Of heat in the political domain providing the anti-social 
• ' . . • t ., • ; - • 

forces a free play for social disharmony and violence. It may _also ~nco1Jrage from 
' . . ' ' . 

the very ouJse_t a process of litigation th1=1t ·111aY;, c:1ppl_Y.:Co_ntinuous brakes in 
'· ,. . ' . 

exer~ise qf the exe.cutive responsibility. , , ·, 
' '' 

8.19.4 The Com~ission fee'ls that ·in a large n~mber of cas~s where article 356 

has been used, the situ'atibh could be handied und~r article 355 i.e. without 
I • 
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. . ' : ·· . . . 
•,.'"• ., I 

imp~~\~~\~r~r~dE:)nt's ru.le uqder articleic ~5.6. lt'is mq}11unfortunate_ that.article. 355. 

hashardly beeri used .. . . . . . ·::... .... ,. .' ' -· . ,•i; 

8.19.5 iii. case of political breakdown, the Commission recommends 'that 

befor:e issuin~ a·pra'clamation uhderearticle'356 the concerned'State should 

'be give1i'-an·0 ~pportunity•to·explain its position ·and redress.the ~ituation_, . . ' 

unfes_s, the·sitliationc is such; that,following,the above course would' not be 

ifr tffe r~~erest:·of security of' State; •or• defence of; the icountry, or for other. 

re_aSCinS necessitating Urgent fiCtiOn; I 

. .. ;_Sftiiation. of Political.breakdown . 
•• ·-~ . . • • 1 • -. . , : • '.,! •• ' 

_ ,~,_,•;_-'"i: 1,t~- •, ,:,._.' , -~ 'I. '"1 ~ • • ,-.,<' I • :,. J'i .-... •• '.- •.•• • .. , .. , •, 

·. ·. -8.20/fOne of the ·p·rincipai.criticisms ·against the impc:isiticiri'cif the President's rule 
·_1,t,:;;-.:i..:,,:~:\:C:,-::7;·_,,·:;·•l~i~,L·,,-,.. \ :_· · · •·-~:.._,P.·"':r~~-•-,.,,.- ,-~· •,,t,, 

· has:been the_ unseemly hurry of Governors to recommend it - particularly in a 
_- • • . . ·• . • . • • • - I • • 

•poiitic~lly conflicting context - without exploring. ail 'p'ossil:iilities 'of having an 
' . . . . 

., .~. :, · · alternative Government enjoying confidence. of the House .. Even while making 

·i{~,; :"·< i· ::s~;~.ar ~~pio;a~io-~.-\~e ~f?J'~~;_~rs .Bi~~~d.-. ~~9,~~~i~,~ r.~uirsi:,:°~, ~~-~ir ~-y~je:cti~-~-

. · · · •• ~ satisfaction .tci ascertain majority support for .one or the· other political party bY, 
, •• ,:·_> .- ' . .'.'.. , . ,. • .. , ,,· · _1. , , ,,,_ .• ~•-• ' ,.-.• ._ · ·) , - l_' 

,, .. . . . · · .i,'~e~qr,tj!j~ to head counts o,f .supporters presen\rd b~fqre .. t~~m: ~Y t~e. politi,cal, 

,:-•'.., ____ ">pai;ti~s.•.·: C •: 1:•-:,k .. \! ,,.,•,•; ._.,._\••·•,• ],';' ,•. 

• _,; ,' •::• .. • ,,: .r,••, ,i.; .. ,1•;,f•r .. ~ ,·:;,.,~,•• •,·•? ·,,••...:,,'· 

· -8,:2Q.2-The·- issu·e- of determining :the majority support bf a political ·party in the· 
•' ~ • .. _-.• : t '• '. ~ •· • • . ' • ' • • I -, • • ,; ' ' 

· ., ·. ,Ho~se· h'as been ·ciealt'with in the Rajam·annar Conin1ittee Report,':s·arkaria ·: 
•.- \'c •· . .-/j!_t·:G . . ';' ,,,-- ; . r·-, 1•,:

1 
•. ,:11 l·.'1.i .... ,) ' , •.. l1•; t·:.~ \. ·.: ... I ·., _;-: 

. ·• >. £omrr11ss1on and the Bomma1 Judgement. The Comm1ss1on notes that the 

:~' ,' . . . p611li~hl'·J~~rits in a-''diJi~iJi.~cirit§x?°iif s-Jv~~J1 ·stat'~t(ha~e 'repe~tfdly shown 
:, i/ tr~~;ridou1'spee·ci ~nd '~cibilify,6t'~tiiftihg p'~liticar lo~1ities·. 'I~ ~iick lsituaticin" 
.. ;_,_., -• ... :,,~:,.i•:'.··.1,.-,:·:.1 :.•·.! ... :,~-· ,_::~;. ·::1-,,l, ., .. .:. · .. ~--;·,, ... ~ 
' •, '. . .the task that a Governor may _impose upon himself, to determine the maJonty . 

. , _.- .,! . ,. , ~.:-."':~··,:· ': ',•-.J ,,:•.~,:., .:···•.li• · .. -~_h;--,,;,· r) •• :_ .. :j\~--;.-, : __ .-_:;..,;.)'_) \. -, -;'! 
,. · . • ... ·. : support of.one or .the other party 1s indeed an onerous one. The assessment of 
. . ,_. • ~ • . . '• : •• :._ ... .,. '. ·_1 -·· .• '•:""-. -, 1'"'~\Ci .,:,:,i:;. .. ~v• 

·.:(\t, _the~:Gov.ern<;>r, no matter how carefully anp_ objectively determined, 'can-'lciose 

: . .. . validity:in rio, time,lh-the climate.of quick shifting sands'.of P,Olitical loyalty .. It.is:. i.:t:-·'•> ... • -, .- 1 ,· -·~·, 1 ,-' .' :.::·~·~,·~ ,.. ··- ,1.J. ·:: -:,. 1-,. , f_t,d_ :i ::~•:--i'•'t1,:• ! , !-, .. )1 

\.:·) ,: '· -. :,th~[J;ffl!e;_,_;,~b!:.c~:IJ;l,~µ,~f o_f .sub(~c;ti,Yr,i,d~ter,.r:i;iin~tio~ ~f:it?e __ ,,OovElr~pr or_;tb,~,". 

r,> .. : '.;: i: .. '~F,rE1Sident., Th~ constitutlor:ial requirement is that a Government should enjoy the ,. 

,:~;,}-?"''.,:'./:,.;:\/ '· .,.. ' . . ' . , . 
252, 
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. ,• ' 
• • r - : • •~ ;. , '••'., •, •." •-:~• • :• • • 

.. ·. '.·. confiden'ce of tfie-Hciuse"ahd its-'ope'n and obj!lctive,determinati<;m is possible· ·. '., 
' .'• _.' . •, . - . . . .' ::.:·. . . ' - . . . ~ . . . ' 

: ::: ·;. only' on the ·fioor ·of'the·:Hoose .. ·· There may' coriceivably". b·e .ex9eptibnal" ' . 
:. _ _.•: • • • • ' •. '·• '' _- ·• • • ., • . _' • ., - . ,' .:.~ 1·•. : \ ·_ ' ' ,i ., .< . • ' •. ,.', - ,., "• ,~ 
· , -· · circumstances.and situations which •are riot cbriau·cilie to·hold' tlie·floor test:· Th'e ' 

. . commission: is.not. ttierefo~e, i~ti1~0f ot,_a,§~aii~ ~inain~'i\11e· ~ut w~u1a reiy o~ a.: 
•' ~olitica'1: 'a~d constit\:it10ncjl -~ p"(6c~~;r:;f~{:~( :·coristiiutibri~I -: (6~~(!i ""f~-~ • a , valid' . 

I ' •. •. . ... , •. • \,f ' • .,. •; .. • I • ., ' 

detert'niFlaliOn: of 'majority §Up~'i;f~\fat'~- p~fticutar:''party ·iri' tbe''House'.' '_'Thi 
• • • • • • ' r ; •r • -,, ' • •, ~ • •, • ·: • • • • • • • ' • • 

-. · . procedure 's6"ijfr1ested fo'tms i a (p~rf cif•;th~;_ Bpmrr\ai judgement ·and thus: holds .. 
· ground judiciaily. .·i: /.•); : . ·:. '0;,/ f,-, .":.::: · : .. ,.,. ,. ·; ·; '.:. i~ i ·,. 

. .-: : . . 
. .. ,; J 7-'~".,:f.:. -::,., .. ,: •:t~it",· :_ .·· .... ~! ·. . , ,, . ''. ; . '. 

8.~0.3 The Co!llmission 'rec_Onlll!~llds' th~tthe questfc;m.whe_ther the Ministry,. 

in c1 ~tat~ '_has i9st .t~~:'~orif_ide~ce. ~~ th~_.Legii1c1tiye Asserrib'ty 9r not, 

' 

shouid, be, decided,on!y ,bn ,the _floor; Qf.,!Je· As~emQIY>,and howher~ ,el~e-. \f j 
nece~sary, the'U~i_on .G_o~e~i'jm¢.r~ sh<>ul~ t_,:i.!<e t_he recj~ire~·steP,s, t<> enc!ble · , 

the Legi~lative A!~e~:6,1/t~: -~~i-t; aridifr:~ely trans~;~. tti; (!>U$iness,, ,:he.; 
1 

, · Goyernor sh?yl(J ,r1<>_t#f::~_l!owe_~: to•-di!imf~s?ti~. ~h)is~ry,1: so. !ong_ a.~i it;"; · ·. . : ::;: ! 
.· enjoys the, c;:9nfj~e~i;~_-.-9(th!i•:l;!_oµ~e, 0 lt)~ only, _wtu:1re- a;,:Cijief Minisi11r.\ .:: . · . , 

. ·,: ,~,--.'·>:,/.,'.°,:.,'•,·..:, '•_ .'. ,' · ... ~ ' ·.," \ .. --· • '. -,- .. ;. ,., 

refµses -,to r~~!gn, iffe_r/hil!l,)'~in_is,try :.i!;i -,de.fe~ted on, ·-a, IT)Otion of )'!Q•:,, : . , ·,:·/,: 
.... • • .... -'},:···::·:!,>.··.,.·. -::-· .: •f: :- ' . ._'- ;. ·, ' _ , ~· . ,,. •, • :1, ·; 

c9nfid__e11ce, . .t.!:ic1t".the .GQ.v~rnl;ir !=an_ ~i§rriissithe- State.,Governm,_rjt. _ In 'a:\; :' · ··:-- ·l:e. i 
·1 ~ -..... •'.'_·: _;·_ ... ::~~,; ~:?,:,::.··· .,_··/.~:.:· ,•,·- .. ~-•, -~ ·, :: . ;_:,. _· . ' ''_ ",, ' . . . ' . - , - ',•" .. ; 1;/_~ 

. "i;it~ati9n::_9f'.:P:J>H~!.?~t,-:bJ~a.~~.P~~t.";,he;_.G~vemc,r. s~o1;1tt1.,.;\\:1<Pl<>re,. ~Ir:··::·,._. : ji-\-1 
_p9ssibil,itl~ii}1f},~,v_::i'.ri_'.~.;,;'~': ~~y

1
ern!1i~'nt_-e~j<>}'.i~g::_rriaj9ti'ty~isup~qrt. in 'the:·:, 1 

•• ':.' (~:f'.:!;/ 
. -· ' ' ~ . - .; .... ' • . . ' ' ' ' .· . ' " . . . ' . ' . . il . ' ' 

ASl!ll;lrriJ>lt IO~J\: ?~(P.9~.!ii~I~ f<>r ~~<;~;a ~ovei-11111~11~ tq b~ i.~s~~lled _an~ if ,: , '!. :'.i" .; t;[;· :i 
, - ' ·' • -· -~•. • .,. , ,,-,' • '- " f • · ' ' • ' ' • • • -- • •· •r ·• • -1 ' I I . • 

fresh' el~ctioris :ca_ri .sbe"-held wiJhout avoidab!cfdelc1y;' h~ shpuld 'ask. the · : :. . : i;' ! 
,, a • ,.;: ~ •• • • , , • I' • • , , , , [ I' •\ I 

outgoing .Ministr.ydit there i~ OIU!); •(o;contiri'ue·~s· ~ c~fetaker goverrirrient,1 
' • ', :_ i::lii J 

,·;,',1·,·,~ .. • .• ·-,•1:, .·,_-L'·•.~ · ,' .·· :,, .. ·. _,:···:}'';!=·~·-l 
:·provided.the.Ministry was defeate'd•solely on a:issue;"imconnected with:··--' ... · f,. w:', 

.·. ' ····· _-,_, ·:1· ,.,\·~:.·.·,,-.··1·0~. · .. - -..... \-· :· .· · .. · .. :-: ', ·:. ··· .... · ,.'\ ,· ~~ ·-.\!\; 
ariy ~lle~c1tio~s of miiladmini~tra~ion or corriipti~n' and· i~. agreea~le to·; . ::: ,, . {,1 

continue: I The 'Governor 's~o~ld' th~_ri dissolve:ithe Le~"i~tafiv~·;,As~~mbly, -~ . ;:~:"···_if•J:U 
- ' _ '_ • • -' • • • • • • , • • _l ➔ , • • , ,, • , ~ ·: • , • :-·1.·•c 

leaving'the resolution:ofthe cc:mstitiJtional crisis'to ttie electorate;. ''' '.'·•"'' · 'tf·/•·1r,~ 
. ('···.·. ··_:/·.:,. :_ ·_•·· .... ::·~_:··.-:,~:··':;:,·.- ··•i)-_:i_:\rl)lt?l 

8.20.4.The. problem would: stand largely resolved· if. the, recoinrriendations ,;, Jti I 

.. :111ade ;_~ p~ra.i~g',iA~ ,'~ii~1>t,~r:.4 .(n rega_~d t9 tit~. ft~~ti'q~'!it:J~e; i~~de~--~f,:: .::. .. ::,f/;-~11~~ 
the· House (C~ief~inister) c1nd the _removal oflh1(Govern_~.e~t·,only by a· _ L \;,.if 
constructive y~~~ _Qf. no-cqntj~ence ar.e. accepted and impl11meijted. · ' · . 

• 



• 

' ,_, .. ' ..,. 
' - ~.., 

. 8}_9.5;. qIau~e i1_) ~f article 356 contain~ th_e_~xpression :o~. otherwis!=)': CIE)arly, 

t~~ Aatisya·~.lion ofalh~. eresident,. as. regard~ t~e ,exi~~ence: qf_ th_e• situ_alion; 

contemplated under.article .356, -flows from.two.streams.· It is immaterial that in. 
•-f # . ' ·•:·-. ··,, .... 11 .,. ' • - • ~ -

most cases.where arti_cle 356 had been invoked in the past ii was on the basis of · 
· · , ,.J. , , ., , ,, • , ,, I i i • • •• , ; • - , 

thep~port of the G<tfe~nor. Given thepi~c;:um~tances ofgl9bi3l~nexus in _activities 

of terrorism, -insurgency, lawlessness, the-· material floyving from the soume 
. • ~ - • • • r • , - , . • , • 

"othei:wise'; Iha~ the repqrt pf t_h~,·.qove~!19r is equally, germa!)e. to Jh_e scheme of 

invoking this provision. If, to meet with the desirable objective of transpar~mcy,, , 
. . ' - . . . 

·as suggested by the Sarkaria Commission, the Governor's Report is projected in · . .. . ,. 

the public domain'.·by making ii a speaking document and given wide publicity', .it · 

would raise ·serio~s'prdblems'in the discharge· of the executive responsibilify. For 
1 

• • . • • ' I 

purposes of publicity it would be di~cult to differentiate be~een the Re~ort-of.the -, j 

Governor' and· tne:• materials received" ·•:otherwise": ·, The ·commission, 1 . . . ' 

. recommends that ,normally ·'President's~ 'Rule · in• a State ·•should' be · ' 

proclaimed on th~ bas'is of•~ov~rnor's Repoif under article'.356(1). The·.; 

Governor's· report silot.ild be:a "speaking-document", .containing a precise'- , 
. . 

and clear statement of aihnaterial factsianclgr6uhds0,:on the basis'.•of Which ; i 
the' Presidenf may:satisfy himself, as· to th·e existence i:>f'.otherwise of•the: ; 

situation·contemplated.iiiiarticle'356:1
·' :··••, :: • :·. • • ·t 

Constitutional Amendments· .. •1.-

' ' 

8.21.1,~rticl_e_35!3.ha_s b~~n1 pm~nde_q 10 tir:ne,sprin_?!J:!ally,by "'lay of .?m,en~r:ient 

of,c;:lau~e,356(4) awl .l;>,'.,;Sul;>stit~~[on/o~i~si~~ qf.P._r6vil,o ,9 Artic)e 356(5). The_se . 

were .basically procedural changes. Article .356, ;as amended by .Constitution 
; ' • .. - • .,.... ' I' L~-, • • I[ _.- ; ! • •• ,: • • • : ;. • • ~ 

(44
th 

.f.~endment) pr,oyide~ tl"Ja\ .8: ~es?luti.on .wi\~J.e,~i:>ef;!. to the cqnt_i.n.uan~e }n . 
force of.a. procl11mation. for any period beyond one year from ll")e date of issue of 

, , , , 1 , · ~: . I• I • d, ~ • . -,. ' • 1 , , 

s1,1ch proclarn11ti9n sh_al]. not,b~ passed.by,~ither l:lOUl,~ of ~~rliam~nt unl_ess lylq_, , 
-·~·-·\ '.,,1 .• _, .,.,,1.,., ... '' ', ............... ..,._., ... ,,.~-. 

conditions are satisfied, viz:-
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. -
(i) - ; . that a ,proclamation: of Emergency is. in operation in the -,yhole .of 

. . 

,India-or as-the case. may be, in the whole or.any part of the State;. . ' 

and 
' . 

(ii) that the Election Commission c~rtifi~s that the continua~ce in ·force 
, . . ' - . 

of the proclamation 'during tiie extended ·p'eriod is necessary on 

•accou'nt of difficultieii"\n holding geinerai electiohs to the ·Legislative 
'1 . ~· .- '• 'I" . 

Assembly of the State concerned. · 

··' 

8.21.2 The fulfillment of these two conditions· .together.-;.are a requirement" 

precedent to the continuation of the proclamation. It could give rise to occasions 
•' ., i. • :• 1 .. • .•- • • ' ' • , •• , , ~- 1 • •• : • ·_ • , - •• ._. f,: . ' 1 ;·' . • 

for amendment of the Const1tµtion from time to time· merely for the. purpose of 
• • • • • ' , , ~ .•..-• • , c , , ' \ , ' " , C '. ' ' I'. ' ~ i 
this clause·as happened in•_case of Punjab. Circumstances may arise where even-

without' the _procla~atio~· of E.iner~Jency 'under. arti6ie 352'. ·ft may be difficult to. 

hold general ~lections'to the Slate Assembly. fri ~uci°h a 'situ~tion·continuation of 
., '• ,- .,.:. • ' , 1- '· ._ • ' <-,·--,-;·~,,' ' 

President's rule may become hecessary.·· 1rmay·,_1~erefc:ire;·be more practicable 

t6''delirik iti~'two:cb~ditions' allowing for•'oper'~tio'n"oi'e~d~ condition-in. its own 
, -· • , • - • ~ • • ,. ~ - • • '•• , ~ l' I - - : 

specific circumstances for continliatiori of the Presic!ent's rµle. This would allow . - ' . . 
. fqr flexibility a,nd sav~ the. Cqnstitu!iori from thei ~e~c:j 16 ;?IJl,end i\ from time to 

••' , • • ' • • r - •\ • . , ' ' • .., 

time. . · 
., ' '. . , '- '-;,, i, .. ,, : ·. ~;· , ' '\ , ·- ( -_ 1• ,< • ., I I ,: 

- . 
8.21.3 The Commission ·recommends that in·clause (5) of'article 356 of the-

~··:· ' . r • ,:l. ' •: ,~;,•• ~:• ,.J, •.•••1 ,, •'•' •· ;,,, [•- :_•I • • • l •. . 

C!J,n_stitu~fon,_ iri_ st1b-clc1use (a). the WOf~-_'~a.nd" o.~currjng a~,thE; ~_!ld should 
.,\ ' '. ,.· " -1~- . • .... ·:· ! ., • !1 '" • . .. ,. . 

be _ ~!!bStitute~ by /'or"
1 

s_Q ~hat. El~e~ )~ithou_t: the: ~\at~ ~l:i!1g . ~n,der a . 

procl~mation of Emerge'ncy, President;s rule mi:\Y be dontin_\Jed __ i{ elections 
• ' ! • • • 

cannot be held. 

8.21.4 Whenever a procl_amation under article 356 has been issu·ed and 

approved by the Pariiament it may become necessary to:review. the, continuance··· . . 
in force-of the proclamation and to.restore the denjocratic: processes earlier.than 

• . • ... • I, 

.the,eicpiJY of·the stipulated pefiod. 'the Commission are;of the view thatithis, 

·could 0 be secured by incorporating safeguards ·corresi;>onding, in. principal,._to .. . ,,. 
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I. 

clau~es·(7).~nd (8) of arti~le 31?2. The C~mmission·, therefore;.fecommencis 

that clauses (6) & (7)·under article 356 m~y be add~d on ttie-f9llowing lines: 

' · "(6) Notwithstanding anything · contained in the foregoing 

,. <:l~us~s, th.El Pre~ident s_h,11 . re.~oke ., a_: proclamation 

.. Jssued: under clause (1) or a proclamation varying such · . , .. _,_ . . .., . ' . 

pro'.clai:nation it the House of· the People passes a . ' 

resolut_ion disappr_oving, qr, as the ca~e may be, 

disapproving the continuance in force of, .such . 

· , proclamation. 

(7.) · .. Wh!!re a notice. in_ writing .signed by not les~ than one-
• ' : ' - • ' • • ' • , - ' • • ; J I.~ ' . • ' , • • ' • 

: . tenth of the total number of.memb·ers of the House of 
••• :., .:. ~ • .. ' , • ' _ _j.'• • :•.· ,, ••• ' ' ' ••••• _·· ; . '----~ 

. the People _has be!ln .giver:i, of their int~ntion to move a 

<a) 
(b) 

. ' . . ·' ' . . . ·,.. . . . . . . . •' . . '' -

reso_luti9n for disapproving,.or; .a_s-the case.maY. be, for 
~ ~ ·. ,. ' . ' '· • '• . . ' ! ,. .. ' ,- • 

'.di~,ppro':'i~g t~.e .. ,':oQtinuar;ice · in ;. fci~ce · of, a 

. proclamation issued under .. clause (1) or a proclamation 
'' ' '· , ' • , • ,. '• {. I ! I , • • ' ' , • , 

val)'ing such proclamation: 
•• r} , ~ ~ . "- • • 

... ..., . ' ,, . ' 

to the Speaker, if the House is in ses·sion; ·or . , : .. · . . . 

to·the President, ifthe House is not in session, . 

. ,.,, :·. ·.'. , ,·• "-~ '. ' - ·-.·-- .•·,. -,· -~. . . 
: . . a special sitting oftfie House shail be held with_in fourteen d_ays from 

' -~~.. ·- ., ·-,-, .. •,r• .... -~.-...... .,,r,· .- '•' , . '·.,- •. 

'"the date_ on-which sU~h no~ice 'is received by the Speaker, or, as the 

· :.: "i:a~e .;,fay'bl( b~ (h~--P.iesidl6t; :for't~e p~~p~se ~f considering such 
J,.'•:•)r~~:o,~t'icin;~I •: •:. • ~~•I • .' ~ '\el I!, 

Dis,soli.ttion of Assembly 
· • :. , . :, ·, c ;" '. . , , ,: , j . 1; · "" . ."; ,. f _. 

. '" . . ' . ' 

.. 8.22:,1\Nhen··it·is':decided'.ti:l'issu~ a prodamati~n-under aliticle 356(1), a matter 
. . .. "· .. , .· ... , ' ' ' '. ·, . . . . ' . 

.fcir ~or:isider~tion ttiat·ads'e~ ·is whiither the Legislative Assembly should also be 
. . . . . -· . ..· .. . . . ,,' -, . . ' .. _-, .. . . .. . . ' 

,· .'dissolyed or'not 1Artic!e;'356'does ·not explicitly provide for dissolution oLthe 

· · ; , · :· · Assembl;>one ,6pinio~ is :that, if tn.1·,ex~iry of W:,o, m~nths' fro~ ·the Presidential; 
'. • t • ' .._, • -~ " ; ' ' , ' : . ' . r • -.. • ' ... • • 
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proclamation and on the appr~val r~ceivealrom both Houses of Parliamennhe 

. Legislative Assembly is not dissolved, it would give rise to operational 
- •. "rp, . i ~ - - ; -,' • • 

disharmony. Since the ·executive power of the· Union or State is co-extensive . . . ... - . ' -

with their legislative powers respectively, bicameral operations of the legislative . . ' . ' . . \ - . - . . 

and executiv~ p~wers, both of the State 'te"giilature and Pa~liam~nt in L\st II bf.·. 
. . . - '. - .. ' ' . 

· VII ~chedule, is an anathE(ima tq,the democratic principle an_d _the co_nstitutio11al 

scheme. HO'-'{eVer, the.majority OP.inionintr~ _Bon,~ai j~dge:m~nt ~olds th~t the. 

rationale of clau15e (3) that every proclama,tiph iss4ed.undet_?1rticle 356 shall .be 

laid befqre j:Joth Houses of P.;:irlia.n:ient a~d sl)all cease to operate·at the ex1:/~·of 

two-mqnths:un\ess b_efor~. tl'\e expiration of t~at period it ha~-b!3en :approved '.by_ 

resolutions pa~sed by botI:t r,lo~ses of Parl!ament, i_s :\o 'provi_de ? ~a_lut?lry _ch!3ck: 

cin the,executive,power entrenching parHame11ta;y supf~macy oyer._.th.e, ex!3_cutiv.e. · 
. . . 

. 8.2i.2 The Commission having consider!!ld these two opinion~ in-~he bac~ground 
' ' . . . . - . .. -

of repeated criticism.of arbitrary use of article 35(;> by the.·executive, is of the view · . 

that the ~heck pro~ided under clause ·3 of articl.e_ 356 would b~ i~eff~ctiv~ by-~~·· 
. ' . ' 

. irreversi~le decision,befon:i'Parliament has had ari qpportunity to consider if. The,. 
, f • ;,. ' • , ' •_. - •, •• ·, " , • ', 1 , ; • '.·It . ; , :, . . 

power" of dissolution has been inferred l;JY, reading ·sub clau.se (a) of clause 1 of 
t ;_·.' ', , . , . 1~ ,~-: ·:, ' .,- ~ ... • .•·• ,:f;_ 1'.· ,•.:-·- •~i'-, ,_ ,. ... -, , 

.article 356 along with ~rticle 174 which empowers the Governor to dissolve· 
'' -;: __ ~·•, - :-.,." ,-· ., :·'.. ',: . -,_ . •;.:,). ,''; ,•:.;'..:,:,;-•;r .'.:-I•·., • :-

Legislative Assembly. Having regard·to the ov¢rall constitutional scheme it . 
,., . " •• ,,. -· · •. ··-'. ' ' \_ ',1•, ... ;,.,-;:.,·l-' 1.,.~•d- ··-.·.,-i'~I ! • 

would be necessary to secure the exercise of consideration ofthe.proclamation · 

by the' Parlial)'lent b~fo'r~'the A~~~mbly is ~issol;~d·.·:·, ;-: . · · ''' ,.·· -'· · ·i · 

' . . -· , . -. • .... -. . "=. . • • f ••• • .. ~. _.. l . : 
' ' . _-_ , . . ' . ' . . . ".-. . ' . ,. . ' , .,,. .:. ,· •. ,, 

.8.22.3 The Commission, therefore, recominend,s thaf·article 356 sho'uld-be·. 

aimi~'cl~ci-:to ·ensu~e that .the ·state· l:egislative Ass1mtily';~tiould n~(:be; ;;: . 

diss'cilved ~ith~r by the'Gov~rnor or the ~r~si
0

dentb\i;for~ th~·proclain;;ticm . ; . 
. ' . . ' 

issue ct' under article 356(1) has been- laid before ParlilirrieHt1and'it has had 

an op'portunity to'consicler it. ·: . . : ·. · . . · ·' -· · · · : · 

0 

, . 
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Miscellaneous Matters 

·coorg Organisations 

8.23.1 The Commission considered · memoranda submitted by Coorgi 

organizations. While·one·wanted a sep.,,c1rate ·State or Union Territory status-for 

Coorg, the other opposed it. The Commission appreciates·the contribution made 

by the Coorgis to ·the national cause and recommends:·that the Government 

. may consider having a Sainik School and setting up a Development Board 

for them and also the demand for a University in Coorg. The Commission 

did not favour:the demand·for a separate State or granting of Union Territory 

status for the area. 

Sindhi Organisations 

8.23.2The Commission considered the.representations n;iade by various Sindhi 
.: ' ' ·,, 

organizations. It was agreed that some of the grievances of the community were 
·- ~ - - ' 

genuine and required ·action and it Wi;IS ~ot possible for the Commission to 
•, d ' I -• • .., ' • 

consider granting any separate constitutional status to the Sindhi community as 
. r " ,, -

· such or to con~ider any.request for carving out a separate territory as a Sindhi · . . 

state or a Sindhi region. Howe~er, the Commission recommends that steps 

may be .taken -for bett~r' protection of l)inc!hi. language_ and· cultpre by 

setting, up. a Centre .of_ Sindhi Lang_[!age .and. Clllt4r~ with the- l)tate 

providing necessary fa,cilities for the same. The Commission recommends 

further .that the difficulties faced by the Sindhi migrants may be examined ., .. . '· 

and corrE!ctive measures taken to facilitate grant-otcitizenship,as per tlie 

existing law. 
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, .. 

CHAPTER-9' 

' . 

. \• .' D~CENTRAL.l~ATION Af'.JP, DE\/OLUJ(ON1 

. . ' ' . 

· ·A.·Parichayats 
,,, :,,, ': . : 

B~ckground· _; 
; ' . ' 

. . 
.. >, 1 ; f:'::. i • I,:;,. ". ,, j' 

9.1 The search for ways to r~build India free from.-ttie- yb~_es, qf deprivation; 'c 
. . ..... : . . 

_ dispcirit[es,: disc~imin_ation 'proce,eded along wiih .the· struggle. ag?inst for!,lign ·. · 

~:rule.·. I~ wa~- re~~gnl~ed th.at p6iitl~al, econoinic,(sodal ~~d cultural sphere~ ,of '.' 
. · life were: interde~·e~dent ... Ga~dhiJi -had advo~at~d::t~e·. concept of. ~illige- . • 
• ' < •·•• •' • • •' > • ' , - J •' • • •• , •• • , • • • • I 

. · .rep1,Jbl[c~ a,rJ~ vill~ge s~lf,gpv~rrurw~t: ... '1-Jis yision ~a.s .,that of each -~il[ag_e 

. being -~ republic, self sufficient; for- its own vital ::n·~ecis;. :arid ,-y~t. ;lrit~r~ .,.,. :": 
-•··: .,,•._.,· ,_. ·-··. ·.-·- '',·-~,.i•,- ►.•'·- .,,··>•· . 
dependent: In this model, the village_ was the c,~ntre, of-~- sµper-structure of 
' ' ' ' . , . . ' 

. conc;~ntric circles.of gov~rnanc~ with a bott~m u1:i;aP,proaxh; .; 
. - . ! ' • 

' • •·, • '- ' J ,•..- I ' 

_ · Vision of the Founding Fathers . 
. \. -
. .. 

. '' ··, 

' . ' - • •• '· .. , '. 1 ·- • - • 

9._2 The Draft Constitution came under' sharp criticism in the Constituent 
• '"~ • • ;_ ' .'. · •-•~'i1\•'.' l • 1 ·,< •; 

· ,. Assembly as t~e popul_arly elected Panchayats of ·Gan<;lh_iji's dreams did riot 

find a place therein. The only concession made to, th·e. Gandl;lian. sentiment, ·. 
• • • f •:' ••\ , •< & ,: l "j I •,! :• .. Ja~ •- • • 

however, -,was addition of. article. 40 ·(as added to •draft• Constitution by .way of • • • - .._. • ' • ' • • •~ • • • • •:; < ' : ''.' • •• '. •.. • •! I • • • 

._ ameQd,m.ent) among _th!3 .Directive, Principl~s of,, ~ta~\3i F;'~ll<;:Y-. The article 

provides that the State ~hall. tak~ steps. to organize ::Village Panchayats .a~d 
' ,' - • ' •• • • ' •• , - • • ' •• ' -. ' ' : ' . - '.'· I - ·::·, : L ' ' • : ••• •,' - ': , • 

endow t~em with such powers and, authorjty .as r:naY be· n:ecessary to ~riable , 

them to function :as units ,of self-gov~rnmer,it E-~irx: 5 ,:oi ,Li~t ii (Stat_e Lis~) :of 

the Seventh Sched~ie ehlpowers the State [egisl~tui"es'ltd·
1
r'nake' iaV:,~ with•:-. . ' ' . , 

'respect to local self-goverimierif or, villa~e ad~inis\fii!f~·n:: 1K'. ·Santnana'iri put'., 
• , , • ' , 1 ,; 1 l _ , . ·: 

· on record the intent of the Co'nstituent Assembly in Lin'ambigudus terms: ,,:' · · 
• > • • 1.. I I • , < ! I 

~ 1•·1·< :<~ , -,~· 
~ ., . 

1 . . I • • 

See also the Consultation Papers on "Review of the Working,of the.Constitutional Provision for 
Decentralisation (Panchayats)", Decentralisation and . M'unicipalities"' c 

0

"Empowering and 
Strengthening of Local Self-Government in Cantonments" .and,;lEmpowerment and Strengthening 
of Panctiayati· Raj . ·1nstitutions/ Autonomous District Councils/Traditional -Tribal: Governing 
Institutions in the North East India" issued by the Commission. ii, \i~iume II (Book 2). · .. · 
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' ' 

"What is attempted to do here is to give a definite .ar:id 
unequivocal direction that the State shaU take steps to 
organize Panchayats and' shall endow them with necessary 
powers and authority 'to enable them to function· as units of 
self~govern,r:nent. _ _That Jhe entire __ · str_ucture of self
gbverrimerit;' of" independence· in this country should be 
based on organized village community life is the common 
factor of all the· amendments,tabled and that factor has been 
made the principal· basis ·of ttiis am~ndment. I hope it w)II 
meet with unanimous acceptance."2 · • ., · 

Record of lrripleinehtation-

. 9:3 ' The· sad fact is that only s·ome sporadic initiatives were taken: dudng 
' ' . 

1950-1980~ The' most :serious _'attempt ,was in' the' late 1950s following ·the 

· review -of the working 'of the 'community- develop-ment -program~e: by 'the 

-'•Balwant Rai · Mehta,Co'rriinlttee.'· ·the· Committee held that in the' abs~nce of 

democratic deceritraliza_tibn, no rh~aningful and''sust~ine~ developnient could , ; 

be ·expected. Following. the Mehta·· Committee Report, States lil<e Andhra 
• • • I 

Pradesh, Rajasthari, :Maharashtra and'--Gujarat took some' legislative and . ' 

administrative initiatives to set up Panchayat Raj lr)stitutions. But,ifwas qnlyin 
. . . • .. - ; · .• , , ~ . I·:, , . ~ 

the late 1980s that the first ever effective initiative was taken. 

'1'' . Ir-- , : J! 

' Constitutional Provisio'ris ' 
-' . -

9.4'.1 · The' Coristitutidn (73rd Amendment) Act, 1992 relating Id_ Parich~yats · 

cohtaihirig articles 243'10 ·243:.o'a'rld''th'e :constitution (74th Amendment) Act, 

:, 1992 relating to Municipa-lities -(arti·cl~-s 24~P tb 243ZG) imparted som,e ·basic 

feat~r!3S 'of certainty: i:ontinuity'aricl'strl;lngth to ·Pa~ch~yafRaj institutions all 

:over.the couniry. 
- ' . . 
,, ' 

,-,9.4.2, .Tht3 rr1~inAe,at.4.res,.of !heJ.~rq Afl:lendrT!erJt 8]'e - (i) aJl1ree_-lier.systE/_m 

._of P~r;ic_~iyat R?i:f9~"tall,;Stat~~:ha_yJng ,a _pqpylali,on. gf over twernty- la_khs; (ii) 

Panchayat elt'lctiopl>, to .~e h!3ld·,regyl.arly, e_ver/ five years; ·(iii) reseryation ,_of ," 
- • • I , . 

seats tor the Scheduled Castes ar:id Scheduled Tribes and for women (not 

: •l •i , I 

l. - ~~~~--'-~~-'---.-'-

' ,
2 

: 'See-o'~bates dated' 22"• Novemtiei, 1948·in ·•constituent· Assemtily ,Debates' Volume 7-,(~ook No . 
. n" '2);Lok'Sabha·Secretariat Reprint (1999'Edition)·pi520. - - • ,,.,. • · - .· · 

,' • - - ·: ' , > -

·-
' 



less than ,one-third bt'seats ), (iv) constitution of State Finance Commissions; , 

(v)' constitution of-Dist'rict Planning Committees to prepare development plans 

for the'distrid cis ·a whole; (vi) establishment· of State Ele'ction Commissions; 
.· . 

ahd· (vii) estal:ilishmeht'of Gram Sabh.as. 

The Problems .. , 

9.5.1--'. With a view to generating a debate and eliciting publiciopinion befpre: 
. '. - - ' ' 

e!(amining1the prol:ilems and suggesting remedial measures, the Commission: 
. . ) . 

released_. Consultation Rapers on • (i) ,Panchayats, _;!(ii) Municipalities, (iii)'_ 

Cantonments and· (iy) Parichayat institutions/Autonomous Distri_ct Councils/, 

.traditional tribal institutions ih the· North-eastern -India·. The• Conimissiori heard-
I • • ., 

·the. views of a delegation: of representatives of PaAchayat '1aj lngtitutiqns. .. 

[PRls] and represen'tatives of tradition'al tribal :institution~ in !he North-East 
·, - .: ._~.·.: . ~ . ·_ , ... ~~~- ,• .• _ •• ~ • ,- ~ i' '~ ,-- 1··-.. ;_-',-:·1.':' :.,_, ,,- .. -.::-:·' . 

region. It. also considered the responses to tt:ie Questionnaires and the 

general memoranda received by it. · 
,. '1 t 

,, 
' . 

9.5.2 In' the process of implementation -of-the 73 rd
, and ,?4th ·Amendments, 

- • • _·1 •. ' .• ' 

cori:5ideral:ile gaps have: tieen -noticed, The- Unio1:1 Government and the State· · 

Governments continue ·to exe_rcise powers in plannin~ and the .F'anchayats 

and Munidpalities do not.·erljoy autonomy::;. financial or administrative -:- as 

. institutions ·of. iocal self-governmen_t. While: today· Parichayats ;elect some .. 
- . . . 

. three million: inemben:i· of whom · one~~third are. ·womeri, .the objectives 
•· . • I , ' 

envisaged in th·e •P..meridments, have not been fuJly·achieve·d ·even.after more 

than eight'ye·ars. - ... , _-. ;. •:: ,. . , . 

9;5·_r· The State 'Go~errirh~hts'.ofteh del~/ P~nchayat 'elediohs on purely 
·-,:,·-1••.· '.j"••··-·· ~·-:··,i···•···•\ ,-,,,,· .. ,, ,,· •,·••:'",' ' 
political considerations. They can: do· so, because they retain' some powers 

relating to the conduct of el~ctions under the State Acts/Rules. The State 

Election Commission (SEC) has to depend upon the State Government fcir• 
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;· ,, ' 
. " j' ' ... ,.~· . . , -. . . 

lo'gi~tic support thati,ncludes ~!aff /i;ind fihanqet · Beside!>, ce,rtain_.impcirtant 

po.wars like· issuanc~, of, election Hl~tifig~tiim, !/beH(hita,t,io~ ·~f :?rstituen9i~s,, · 

earmarking of reserved seats, etc., are n~tained by th.e State 'Governme.ritsJn._: .... 
, , \ .r i·t--~ .,· .. ', '. ,;:-·· ·.• .,..,_::,/;;,,~-:,,;i ·. 

many Staies .. Considering all these\ hi1;1 Cornrriissi~n foeistti~,fth'eritls"itrb~g 

case for' further· str~ngthening the' ha~ds)/bt"the' s~c' ~y ~aking ~pecific 
.' . " " . ·{ '\ . ; . ' - . . . '- . . 

· provisions in the ConstituUon itself. \. ,:, '. ( :. · :" .. 

. . . . . - . . . . . .. . . . . . . ·. ···•· : I . . . . • . . . . . . -. . . 
9.6.2 Sometimes; .. the SECs have' to, figli'1t long· battles.· against ttie· State 

: -.•. ". . • ., ,• { __ • / -· ' •, ·' • • ! -. 

Governments in order to fulfil their·cori.~tit'iltionai duty to ·liol~ ,elections as per'·• 

the provisions of law .. lri order to e?sur1· the. accouritabilify of the States in . ·:· 

timely co'nduct bf Pancliayat and Munici~,al elections; ifis' felt that .the SECs 

shouldfun~tion. independent from the s\fte Gover.nments c1nd draw expertise 

and· guidance from the Election Commi!sion ,of: India. · " ,, . 

'' " .',:, ' ' ' ' .-.. : ' , :, ' : ., '': !1 '' '_ ' : i '. ' ... ,. ' '' , ' '' ' , ,' : ' 

_. The Commission, th.eref,t>re, reco'mmen~~}th~t article 243K arid 2~3~ 
' ' ' ' ' ' ' ' ) ; ' " ' •'• 

· should be amen<!ed on th7 following)ines:f . , ... 

' 1. Amendme11t of ~~ticle 243,K.: ' 'ii ' -
· )n article ~4~K of ttiF ~~mstitu,io~;"(·: . , .. '; . ;:\ ., , , .. . . . . 
, (a) for clause (1 ), 'i the followingjc;lauses', shall . be, sut>:s.fituted,:,-

· namely:- , . \ .. '. ,:r -"::/::_;.':\·.\.·.<-': _,.,. 
"(1). Subject\\ to .. _the '. pr~risi.oris., , ~\·.·~!~~~e_,. (~~),. ·,the 

superintende~ce; dkecti'on )~rid control o~_ti,~ _i>rej)~rati~n-~f 

electoral,_~ollsj for, and, the) conduct of; all, electi~ns to. tl)e · · 

Panchayats shiall be vested in a State. Electio·n-Commiss!oJ:1 . 

consisting of\ a . State Electi~n C9inmis~io,ner · to be · 

appointed by tire· G~vernor{ . · 

(1A) _ The Eleqtion Com1Tii$sion shall have the . power t~-' . 
' . \ ' ' ' ' ' ' ' ' ' ' ' ' . 

. . issu~ _,my .~ir~9tiotjs .o~ irys/~.u.c.tio~s ~ff' t~.e State. Electio~, .. 
. . . ·, -I • ,,·· ,_ .' .. . .•' . . . . • • 

-· .. Commission for the discharge of its .functions under clause ' · 
•' -, '\ ,. ,,-.. ··.·:/::• ~:"\.1'',.: -·:•' ,-,.·;;,'·· 

(1).'i. \ ' ' _, ·./ . ·, 
~ '\ ' 
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( ., 

(b) after 'clause (4), the· following·_ clause shall be inserted, 

namely:_- . C 

"(5) ,The State E!e~Uon Co~(nission shall sub111i_t its api:iuai· :. :'.. · -

·~ep~rt 'to the Eie~tion Com~is~ion ~nd. to the ~overn~r: · \,-·: · 
• : , , ~•. , - • , : r· ·•, : ~ , ·; .' -. 1 1

-: , • • ~ • ; 

_ evefY year and i.t rriay, at any_ time, .submit sp~cial reports: 
I,~, : \,'•, , ', • ' • '.' • , , ',\,}\ j,I , •~'., ••. ,. ' · 11• • • 

_ c;>,n .any _m_atte~. whi~h. in jts opinion is_,of such urgency or 
" • ' • • • ' • ' ' 1 • • • ' • • ; ' •• ' ' • 

· . importance that it · should not be deferred till· the · · 
'\, ':: , ~I · •. I ; , . ,• ,' ,. t " • , ! , _ ! 1 \ ' 

-Sl!bmission of its annual r~port. ". 
1: • 

2. Amendment pf <!lticle 243ZA.•_ , :·: 
, ' •. , ' . 1 , ;! , · · ,. . , : . , , I. : 

. .. In articl_e 2432A of th~ .C,onstitution,'for.:.cla_use (1), the following _ 
) '1 ;l" , • , ' l ,.~,, '• , ; : :_--, , , • ' J. .• • •' • • • 

. , ·-~clauses s~~II _b~ .~ubs,ituted, nameJy_:.~ . , ·,, , _ ·, · 
, •• _;' • , ,' J ,, t I , · <• • f , 1 • ..,. • • , • r_, •. ,, ; ', • •, • _ • .' , ., • . , 

. . . 
·,, • - '. • . ' \ •t ' - • ' • • - . • '\ _, 

"(1) ·-sl.lbject' to 'the provisions of clause, "(1A), the 
' - . ·- ' ' ·, .!' • ' • ' • . . . '. • ( ' • . 

superintendence, :direction and t:ontr~I of the preparation of 

electoral rolls for, and the conduct of, all ,elections- to the 
' i , . • ~ • . .• ' ' - . , . ' ""' . ,. . 

,:-, - .. Municipalities . shall , be '. .vested- in .. the State. Election, 
,1 , • , ., , ... • '- • •• . • : / t •.• , l' • ' , , I , , , \ _ , ; ~ , , 1' , • · , l' • 

' ' 

. ·,commiss-ion referred to-•in article 243K; . , - , ,'. - .. , --
- -} ,JI '• •• ,, f·• • • •-:-.~••' ,• •,•- "'• .,:,·•:_: , .. }:~_.;:• :•·, 

(1 A) T~e E,:le_ct!on Co91r11js~i?fl, s~~11;. ha':'~:}fie :.P~WEl_r:. to . 

issue ·any directions or'instructions to t~~ ·state Election 

·' ,. .-:,,commission"for0 tlie'.diS"charge qf its:functions un"der'clause-
'' , . ' . ~ '• 

(1).". 

Functional Domain , j: . i ,-, ·. 

·~--1. _, -·1.,:: :_~.:·.1.--rr;~."- 'I!: _-.- ~--. .._ :·•·. __ ~..., :11 , 

9. rt Article. 24~G ,along ,VJiih,·th~ E,l~venth -~chedulf/ intjicate,s the kind. of 
1 J '.,' 1·\;!i( • ,,.., ' ' , , ,•~' , , .,, ,,· •(, ·•. ,\ -• , • '.l-' .. 

fu.nctioris to ·,,_be ,.dis9harged_ by,.)he _ Panchayats. _ It does _ 11qt guarantee_ 
',_., - . ,_, ' ,.- '. ' . ' . ,;:; _.,_ . -. '· . . . ' . - . . -· - ' '"- - ' 

assignme11t of a set of exclusiv~ functi9.ris. to ~be Panchayats. ljenc,e the_ ~ind, 
• ., • ...,, _ _1,1.,, ·.- ·' • -. ••:._ ' • . . . _ •. ,·, ' - ~·· 1 -· • ' 

of. role lbey_:wciuld be expecteq ~o. p!ay _in governan~e qepends;qn _ttie regim~ 
•:•:, • • ••!.;-_ ' ~ ' • ·••:•' ,:.,_ .. fl ', ~, • ,,•,_ •• ![< • • -~•: ' 

that-Gontrol~ the.government_of 9 ~tate.,, _ .. ,.- _ .... -; _ .. , 
I J ',.t•,;, ! •-! ' •' ,I. ,· . ! , •, • ,,,. f,; i•~ 1 : I "• ••' l ' 1 • 

• 
: '• ·,:The Commis~io',,'. recomriiends ·-, ttiat' Panchayats;'"should be 
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,. 
categorically declared _,-to b-:i. 'institutions ,of se.!f-governr:i:ier:it' and 

exclusive functions be assigned to- them. 

Even' in the States which have shci\Vn politi~al will to .. decentralise, devolution 
,· 1 ' • • ' ,. 

has not g·one- beyond entrusting to Jhem responsibility for implementation of . 

-the schemes/projects c~nceived by \he State 6r Urfrori government. As a 

result, -Panchayats have not blosso~ed into institutions of self-government. 
' Instead they have been reduced .to an implementing arin of the State 

Government. 

9. 7.2 Article 243G alongwith the Eleventh Schedule indic~tes the kind cif' 

functions to be discharged by .the Pa.nchay~ts. It does not ·guarantee: .· 

assignments of a set of exclusive functions· to the Pa'nhhayats .. ,;Hen'ce the ; 

kind of rcile they would be expected to play in governance· depends on the : , 
. . 

regime that controls the govemme,nt of a Staie. 
. . ' . . ' . - . . 

· The Com111ission, therefore, recommends' that Panchayats should 
' > • • • ' ' 

be categoric.ally declared to be ."institutions _of self0government" arid , 
. ' ... - ' -- . 

exclusive functions shouid· be assigned to· them:· · i=-of' this 

article 243G should be•:amended to read as follows: - ' 

. 

purpose, 

Substitution of article 243G.- For article.243G, theJollowing article shall 

be substituted, namely:-

"Powers, authority and responsibility of Panchayats 

-243G. Subject to the provisions of this Constitution, the Legislature·_of-a 
~ . . . 

- ,· - ' . ' .. ' ' 
State shall, by law, vest the Pan~hayats with such po~e·rs and-authority 

• l_ •· • •• .l'1 • I ' 

as are necessary to enable ·them to function as institutions of self-

governmerit and such law shall cont~in p
0

rovi~ions f<>i' :the devo\ution ·or: 
• _., • ' , ' • • ~ • ' ' • ' , ' ( I -·• '• j 

. powers and responsibilities upon Pan·cha~at~ at th·e· appropriate· level,: :. 

subject to such conditions as ·shall be sp~cifi~d the.rein, with ~~spect t~:. : 'I . 
{a) p'reparation .of plan~ for. economic deyelopment ·and. social', 

• • • ~ I 
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justice; 
1 

(b) the implementation of schemes for economic devE!l~pment 
1, 1 f i ~ 

and social justic'e as shall be entrusted_ t~ th.em including. those in 

relation to the matters listed in'the Eleventh Schedule." 
- - .-

· Similar amendments· should. be m~de ·in article 243W.relating :t6 the 
. - . . •' . 

powers, authority and responsi_bilities' of Mlinicrpalities, 'etc.' 

Financial Domain 

. 
' 9.8.1 As . an institution of self-government, ·the Panchayats should have 

. • • ~ .. t •:'' . . . . . - -_ ' ' . ' : • ~- ' ' 

adequate fiscal capability. To- be an institution of. self-government, ·a .Gram 
.. ··. .: . ' ' ~· '. . . . ' ~ . ' . 

Panchayat should, as far as possi~le, be a viable unit. It should be capaqle of 
er I ' , _ . , . - , I . . . . . 

generating internal ,resources by using its own. fiscal pow'i)rs that include 

t~xing powe~ ~omm~~su·;~t~ ~ith the f~n~tions :·assigned ,t~ it. The PRls at 
. ' • ,, • . ' ~ : ' ' ' '•.· . 

- ' ' i 

present are principally grant-fed and their depende[lce upon the State 
• l ' • • 

Governrpent even·for carrying out their routine Junctfons,Js·heavy. Among the 

three-tiers of Panch;yafs;. the-Gram Panchaykts (GP~) ar~ comparatively iri -~ 

better position: Ttiis is so bedause th~ GPs':hav~ sdnie taxing ';;oWElr of thei~ 
' ' 

own, while the other'- two tiers :an~ aependent only on·· tolls; :tees and nbn-t_ax 

revenue: for gene~~ting inter~al r.eso~rces, tfie: Cbnimissibd · feels that rriaj~r . . . ' " . . ' - " . ' 

fiscal ~~struct~ring·· :and -fin~ncial'•res6utce~'-\ire. nece~~ary"to enable· the 
'' • ' ·••« j I , '' [ ' ' ' 

Panchayats to -furiction as viable• local ·self-'abvernmen't institutions. Some· of 
• ' ' . • I, " , t , , i ,' '. - • . .' , • • 

the -measures I necessary, tor such reforms m~y be taken ,everi within the 

framework of existjh~ constitutional provisions::'· 

: IJI. , ,. I-; ' • :-., ', I 1 :1 

9.8.2 Art
0

icles 243H:'and 243X,are enabling provisibnsthatgive·authority._to the 
- • ! ·1 , I , ' , .; , . - 1_ •, ', ,' • • • "I, ►• - • • , • 

State Legi~latur~ to :$ut~bri~(th,~;P<!nc9ay~ts, an~ ·Muri~ip~l,lties in respect of 

levy, c611ec_tion ar:id apprqpri~\i,on ,?f !axe~, <;l~_tie!:1,'.fee:s, and l?lls aw well as for 

the creation of a, fund withln ,ttie· _Pa·nc,hayat and Municipc:11. institutions to . . . ~ . 

regularise _and .control inflow, and outflow,,.of financial resources. The said ' " ~ ', . . ... '. ~ ' .. 
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articles do no~ serve their purpose sirice some State Governments ~pp,ec1l_,to 
. , 

be reluctarit to share their fiscaJ powe[S. with, _the __ loc_al self-government 
1 ',(1 •_,:~'.;:. l" , ... ,., '· . r • ~ ' • 

institutions, The Commission, therefore, feels that the only way_ out is to -
\l-••···~·~•,,·f.; ,t_"•.,_,_. ,-· -._:..,:, , .•.•. , •• · 

introduce. the· concept of a separate tax domain for the local. bodies. The 
'.r 1-:· '!~ -·/ ;,1•,,v·;, .. ,t.'i' "• ~l. ~••·J,,3,J,~.:,".•1, 

Commission considered the suggestion to provide a Local List in the Seventh 

-\~ch,E/du_!e fo_r._giving fiscal autonomy ,to: the. local0self gov_ernmentinstitutioris. - , 
However. the C_on::imission JeeJs .. that,it would- be too early .td consider such a 

proposal. 

,. 
The Coinniission, therefore·, recommends that the Eleventh, and 

. /· . . ~ . '" , : . . ; '•_ /" ; :- ;- . .. . ' ~ " 
.the Twelfth Schedules should be restructured in a mann·er that-creates a 

. separate fiscardorrrain for ~anchayats" and Munidpalities. ·iccordingiy 
• '. • ' ' • • • ' • • .,._, • \. •• ,' I ; • • 

articles'. 243H arid' 243X should 'be ain~nded making if man_datory"for the · 
:Legislature · of· ·the ·states to- -~ake · laws- 'cieioiJi,:ig'' poJe·~s to '°t"h:~ 

, . . 

,Panchayats aild Municipalities.' . •·/· •';, ,, C)' ·,:;;' i, !' ,, .,,-,:·. ,-. . 

9.8.3. S1,JQ-C!?U~es.;(bb) and (<::):.qf 1 claus_e _(3) of •article.- 280 require •ttfo: 
. . . ' 

fi,nap~e-. ;Comrnis~i0n Jo :~_ma~Jl c.·.it§,.,_re,c.ommenda~ions. :i □ ,:·respect:l:bf.i 0 the 

Panc!;lay§ltS and Muricjpali_tie·s_ "on thE;l basis of-the recommendations made by 

the Fina9ce Cor:nmi1>i,ion, of the State".oifh.Et,Eleventh- F,i~_ance ,C_ommission 

found it difficu!r: tO:,\Y,£>r~-within Jhi~ fr.arne_work beqiuse:of .v;:iriowi problems: It 

t9und.:J~at i~. ;q(!l.i·.§ta,t~s,--:th~,,~,l~!~: i:::i_nan_ce~Commiss!o~;. ~SF Cs) w~re 
. , ~ ' ' . - ' . ' ·, -

eithf:)r 1;19t cqnstituted_,or. did _n9t-,sy_bn:iit·their -reports, Again;jn :view of,th'e 

;~eterogerieity of appr~ac~· oi di~~r~nt:SF~_s;an~ difference~-in:<::ontents aria· 
periods covered by them, the Elevf:lnth· Fi,nc;1nce• Commissibn.fmind-·it- difficult 

to form its opinion oniy on the basis of tlieir recommendations. For avoiding 

sdcJi,fa'.sit(iati6n in,futu~e"anii' iri'c>"rder't1f1Inable "th~ 1Firia~c~~Cri~diis~i6~ 
to· take·-•a macro-level 1 'vie~;'~it"1i~··r~comm~hd~ci-·'ttiat thE?'~;r6~isi'.~n~ bf 
.article::2ao(3)(bb) .. ar'icl'(c)" ~houid!b1fsuit'~bly artiended. Ttie\v6tiis•;:a-n °th'e 
basis-of the recommendation" 'in: ~ties·e ·ci~us_~~ rh~y be' i-e'plac~d by. th11/ 
words "after:faking into'coiisiderat'ioh1the'recciituiieridations:i,c.' .,,,- s' .v: 

' ' ' ' 



• 

9.8.4 In order to enable· the Fina~ce Co~mission to give due w~ighJ to-'tb~_;:;,_.: .... 
reports of SFCs for assessing the :-situat_ic.m\ i~. ec;i¢h State;]t ·is· ri~~~~sar§;'t6-; )~ 
'• ; >' 0 O •' • ] ' ,.,, ' ,., • • ,· I .· I • • • • • < • ;' o : • < 4, . ' • 

synchronize tt,e periods cov~red bf the repb'r\s,ofbpth of them. In t~e part of 

clause (1) --;,f a~i~le·i~3-l·;v?hi\'h c~H~.f°,r,:~=ii~·ti~~-ti9h· of s~c at th~ 
expiratiQn of every fifth year, i_n 

1
1ine with· artic:le· 28Q(1), ,Jhe_ ~ords "or at. 

such earlier time as. ttie.(3oyernor considers necessary;,_ may.be-added 
• •. •• • . , I : • . . -. \ . , • • • . ·• . • : ' 

.after the wo'rds 'fifth. year'., While it is for'.the State Legislature· to ensure 

that the ~o~ernme:nt_ i.~flem~1~s fully its ~s_s~;anc~s, .t.6~re sh~uld be 

constitutional oblig_,uq_ns for ~lac_ing the . Aciion !1:l~~n _ Report (ATR) 

before the 1.~~i~lat~rl! 1}.-.:itflj~ /~~ix,.- months':,c\ft~r J~e::~~~~issi~n, Qf. the 

report. Clause (4) _of• article 243-~ may need to b~ ~men~_ed .~cc:Qrdingly, 
,• . • • ·.' • • , .• · .' J : ,, ,. , . , a • 

•, ,l 
' ' \._· ... :.' ~>~.-~:.'>_:._··:";;' . : . . .:·. ,'" 

9.8.5 Taxel?,,.on :µ,~~!~!l~l9~~., t~a4fs,· callings ;md El.mplpynJent under article 

276 h~ve beEi.n.,~ tradiU~?ial sou~~~· of revenue: for Jht _lo,cal_ bodies. (Of late, 

there 1s, howevEl.r, ··a tend_imc;y for' t,tie· State Gov_ernIT1ent~ :to take _over such 

powers from tbe. lqcai_:::bo~i~s): \ Q.nEl. 9f_the:, i~µ,etji~ent!l in generating • 

substantial revenue from the. leyY -~.nd. c;oll.ectiqn 9.f thJs :t!=lf is that the. !.!Pp.er 

:ceiling (pres~,ntly, R!l/:2500 per :a_ripum) has· been ~~~sti~utJom)!~Y. .fixed [s_ee 

article ·216(2)f While there- is a ~J.~d f~r .fixjng th~ ,Jpp~r., ~~jling Qf th~ tax 

centrally in-· order ·.i~ · c1y~id. the'·,6har~e ~f :~iouble.ita.xation on 'inco~~·. 
•. .,.. . ' l , I• ·- -. . ' ; .,, 

CQn~titutional.;provi~io,r:1 introduce~ unnecessary rigid!ty: i't w:Ou!d ~e'.better fo 
, 'r·~·. _·•_1;,- '..: .. : .-· •• _ r·. ,_,.\,.,' '_,·::,. ·· 

vest in Parliament the riecessafy legjsla.~i~e power· offixing·upj:>er limit 
. ... ,··-•,. ··.: ·'• ',. ~;.' ~· .•· ':·· .. -: ~: ; __ . ·_ . .-.,~ !~~ ,. ' .... j;' • 

_of taxes on.prqfessio11s, ~rad~~• calHngs_ ai;id e~pl9yni!3nt under article 
276. . : I ' • . ,, , ',.,' •• • . , '· , ., ' 

, -.. ·, ,, •:. c· 
"', ,-,. J •' I 

\ . . . . \, ' ., , 

9.8.6 Now:a~days, the 'local governments . are -:being,: ·encouraged to take 

recdurse tb b6rr~win~ f~r': fin~ncfng asset~bui!ding; .=ind/or remunerative . ( . ' 

· projects. Some Municipal .Corporations have bee'ri' given. p'qwe( even to go to . 

the capital market. The F'anchayats bf West ~engal are per'mittecl to borrow 

frail) the finaripia,Hnstitutions, subject to Government apprbval. With thEl. role . ·~ . . . . . •, . .. . 
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,sWe,?re :~DYi~8:gi_ng for P_Rls in:_tDiJ,gqvernafl_(:e structure,Jhere is·no reason.as 

. to_.--why. · the, borrowing pqw~r .-sh9yld .. not _t;>e constit~tionalJY,. given_tq the 

. Panchayats, especially,. the Zilla Parisl:lads. All _local a_utho~ities may be 
•• , , ' .. • • , • I ' i. ~ •. 

allowed to borrow from 1the State_ Governmerit' and fin~ncial institu!ions. _ 

;' ;.__- ..... ~ • .. .: • :- ,·!, ~' ', j • -. ·:"' • ' 

Personnel System 
: i~:i.,~ .;C: ·.• . ·: - · .- : 1t 

:9:9;1 A'n •institution of·seif~goverri/nent•mo'st•have lhei"power.'to:rectuiFand 

control the-officers and·other employees_ required-for niariaging'•its' fUnctions. 
. . 

The Constitution 'is: totally!'silerit alYoUt-'. this vital: aspect 'of institutional 

autonomy. The:Cor:nrnissio'n feel~lth·at f~ili.ire•to_address thEfliu/nan resciur'ce · 

' issue·' li:as . definite;y affected the'' growth cif· Pa'nchayat~' -~s: self-goveitri.ihg 

institutions. It is necessary that an enabling pr,ovision is made in Part IX 

· of the·constifuticin-: permitting··the State Legislature· to malte;. by-'.law, 

ph>vlsioris' tfiat'-wci~h:fl'empower ttie' State';Gove'rnm¢ilt to confer,on· the 
• , I ' • 

• 

0

Panchayats fulFpower of- administrative and functional control over-such 

staff" as are " fransferredr foll?wing- · 'devolution,·' 'oP, functions, 

nol~ithsfa"riding'ahy' 'right the~- may '1ave'accjuired "f;om:State Act/Rules. 

:They should 'also ha~e ·me power i,o. fedruit. certain ··categories of staff 
1required for servic1rin ttieir;jurisdiction,•· <:: ·0• . 

,.. 
t~r.i;: ~-'-t~'" r::,r1,. •i ·fr:_•'.!: , __ L' :1•:;,._.:,.:.h:·-~:-,l ~_: .... : _.;,.,. .. • )ii; ·j; ·-1; ·~L,;·-~.- _., ' 
9.10 Clause (1) of article 243E provides that every F'anchayat, unless ... 

. : ':; .,,_ ,,:,;-·•, /: ·' ~'\i;.:L .. !![":. · ,,•,'/' :;::~L···:,i;: .. ;:,·• •:: .:.J~~i.~ 

sooner dissolved urider any law for the time being in force, shall continue for . t 
• 1 ' "·•:-, 

five years from the date appointed_ for its first meeting and no lo;ger. · : 
' . , 

_l;!owi)ve~,. th~ ~Rorr;espR_nd}ng ,proyi_~iP~,,,Jl_c!Jne!~\ ,cla~~e J1)iot~(:!Jpl,e 24,3_U 

cre)ating tq ._Municipali~/es1,:1]1ak_e~. ~ spepific_, p~pyi~? ,~d_. -~~~- . e!fec~., ,~at~ 
municipality shall- be. given. a .reasonable.0J:Jportunity ~f bei~g heard before .its · 
'· ·" · ·. ··. - •t' • ''~.:. • 1 • ~-,·,. ~,,_, ,: -. r· ·111·,: ;· -,_,:.. .. •·: · .' ~ 

diss9lutj_or.i.Jt has. be~n _noti_ced _th_fl(~tqe_r.~)s ,f!P:·,correspoJ;19,ing: ~i;q_vis9. in 
. . 

.:?rtitile 213.E relali,r;ig_ )P panphaya!s; :·; "' 
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. i. 
I 
I 

I • 
I 
I 

I 

-The Commission r!)commends that a ·proviso to. clause (1) of 

article 243E may be ir:iserted>fo the effect that·~·reasonable opportunity 

,of ,~e_ing heard shall 1?,f given to a,ParJchayat before it is di~solved. 

. ' . ~ - :-; '- ... : . -! 
Coordination Ma_chinery' 

'_, 

9, 11 There is need for coordination among the Panchayats. They also need 
•• • ' : •• : ,f' •• ',:'. ' i'' -' ,. - . ' 

continued support from the Sta_te Government. G·ujarat,' Orissa and Karnataka 

Acts provide for a coordination body . 

. The Comm_ission recorn'mends-.that a '1rovision for constitution·of 

a State P.11nchayat Council u~der the. ct,airmanship of ~he Chief Minister 

[on the p~ttern ?fiGujarat State Council'for Pam::hayats as provided· in 
. . 

the Gujarat PancQayats Act, 1993] ·may be made. in _the Constitution on 

the analogy of the provision in article 263 of the Constitution relating to 
• . - , , ' ;! • . J • I• • '. :, ;, , I, , · 

the l_nt(lr-State Coµncil; The leader of the opposition may be made ex-. 

officio vice-chai'rman 'of the Council. to provide a consensual approach . 
• ,_,.. • • ' ' I / ·., 'r . : : . " ' • ; • ' • • . ••• • • f '- • ' • 

to_ tp~ _d,weloprrient ·of-.P~n~hayats ~s fully de(nocra~ic, efficient and 
~ . . -, J , .,• ' , '' . . ' I • ! ~ - ,, ._ 

rei;mons.ible in~titytic:,n~: ._ . , ; .· 

'Addit otAccounts 
,· I ,c,: 

'· 

· 9.12,. The·commissii:Jn noted with concern thatthE:ire is considerable lack of 

accountability:of Panchayats-bec~use 6f-inadequat~ provisions·in law relating 

to· audit oLaccou'nts of public bodies. There is no··tir'ne .frame:to condupt the 
' • ' ! 

audit.of accounts of a given year,: submit the al.Jdif r~P.ort,or ~omply•with the 
. . . ' ,, 

oojections. raised· in' the .report. Delay in· audit provides opportunity for m_isuse 
. . .. - - ' 

of· fu~ds, , t_ardy .implementa'tion of , projects and. over-all, weakening of, the 
- '• ·_ ·1 : • ' . 

system' .. ··•.; ,. ·--·'. . - ·, .· '., . .', •', ·,. 
I " , 

' ' .,1...,. '•, .; 
' ' ' 

The ~.ommission recornQ1ends_tha~ ne<;es~ary;,provi_siqns rnay_be,, 
' . ' . . . . . - • ' . • • - /l, : . ' . •• ' 

made for audit of Panchayat accounts .to ensure that all works related to 
. ' ·- '·· . . 

' ,, 



audit' (conduct"of. audit, submission of audit report· and compliance with 

. a'i:1dit 'objections ·it any) are completed within· a year of the· close' of a 

financial year. To ensure uriifcirmity-in•tlie practice relating to audits. of 
' . .·· . 

accounts, the Comptroller and Auditor-General of India be ~mpowered 
,, ' 

· to conduct the audi.{or lay down accounting standards for Panchayats: 
. ' 

. ,, ) 

Dissolution of Municipalities 

9.13 The .commiss.ion• recommend~ that whenever .'.a1 Municipality is 
. . . 

superseded; a report stating the grounds.for.such dissolution should be 

I 
i 
I 

placed bef9re the .,State, legislc1ture. This Will· be a· deterrent to .treating · , 
'' 

supersession;casually1and resorting·to it because of politic1:1I expedi~ncy. 

Qualifications and (!Jisqua{ifica(ions for Membership , 
✓ • ' . ,_.__ • ,. 

9.14 Articles 243F' . arid· 243V 0 c6ntain identicc;1I provisions , so far 'as 
.. ' . . . . . ,: -:.,. - , . . . ~ . ' . 

disqualifications for r:nembership in. cf· Panchayaf .or' a Municipality are 

. concer~ed. The main principle followed is that th~ ~rou~ds of d-isqu~lification 

should ~e the·same· as applied for elections _to.tl;)e St~te Legislature~,.J~u.t 
' . ~ p. ' 

since the State laws may make additional provisions, these are spread over 
- . . ' 

several State laws .. Some··disqualifi~ations,. as'::in.:Himachal ·.Pradesh or·• 
- . . '·, . 

Hatyana.'barring all licei:ised architects, town plannl;lrs,:.surveyors; etc;, from 

contes~ing local ··el~ctions·, _merely' because they
0

: are: ·licensed :by.·the 

Municipality may be-carrying the notion ·of.conflict of interest tcio far. It may be 
• • ' ·' • - • •• j ' 

expected thatthe·State laws,will be modified,in the context·of experience: Y.he 

Commi~sion. re~omm~~ds. that' all_, pr'Qvisiori~' ~eg~rding : q~alificatibns' ' : 

and disqualifications for. electio'ns to local authorities should •,be· . , 
' • • _ ., •' ,.,.,· ' ' 4. •It 

consolidated in .a single law and uliti.1 that is done, each S.tate ~hould : 

·prepare a manual of existing' pro'l,l'isiori~'ftir' j:>ub1'ic'. information. 
. ' ' ~ - - . 

~]: . .-~ ;\.. ,:.:".'1•,·. ' . --~.'. .-.!_:"! 

271. 

I I . 

I. 



Election·expenses .. and code•of conduct 

9. 15 .t,ay)ng r~gard to the popul9tion, topography, e,tc., election .exper:i~es 
. :r: ' ~ , : !.·1 • ' • , ' , - , • • • • _ ., I ', • 

· may vwy fr9m State to:l;,tate. . · ., , . . :, , 
• ,, • < J • • < • • ' • ', • • • • ' '• • SL •' 

~ ' The Commission recommends that the St~te Election· Commission. 

(SEC) ;hould have the. a,uthority to ·p~es~~ibe ceiling of expense~ ~nd 
. ,. ' ' . . 

:,., • , ' l • •' '' ,•. ' . • . , ' , 

code of conduct in' elections. Further, the State . laws. should clearly 

I• specify the powers of the' SEC to'disqu'ali·fy ~a~di~~tes i~ tlie ~v~~t of 
. ' . . 

violilti.on of these laws. ' . '. ' 
' . 

Ensuring,regular elections ·,· 

• : , :, .' ,' 1 ' ,,._ '• • ' • ~ I 

9.16: 1 .A.~iQle_s 2~3~ an\J: ?43U of th~ Constitutiop cont~in id_entical provisions .. 
~ . " . . . . . ~ - -

· Clau!,e (1) of article 2J3E states that : ev.ery, Panchayat,. u~less sooner . 
,., 1 . J • I ' ,• .J !" • _ • ' , ' ',,lj I • • , •• ·•. 

· dis~_olved under; any law for the._time being: in force, shall continue Jar five 
_ , , , , ~- :; . . , , . I .' · . I, · .. ' , 

'yec1rs · fr.,om the. date appointed for its first meeting. aod'. ,'no longer.'. Similarly; 
• ' • : L • ,, • • • ' • ' • • ,, ' I •... - • 

cla!J,~e (1). of arti<c:le 24gU., staty~, 'that eve_ry. Munjqipa_li~y,. upless -scione,r. 
\. '' ' ; ' • ; . ' • • - . '' l l.. -~ • -. f 'I . . I • ~ ' '· ~ L 

d\~:>Pl1ed -~nd~r, any lawi,fo~ the_ ,\ime !:>,eing · in force: ;~hall c_ontinu~ .,ro~Jve 

ye\'lrs.from th:e:d~te appointed for its. first me~ting .. T~e, provisions are clear~ -
.; l , I ' , ,.' • +' ,' J ' • • • ~ ' : ' ~- ': • - • I - •, ' • • • -· • 

· anp un?1mbiguous and henpe, th,er,e 'is_no scope for .any qtber interpretation. 
, , , · , I l , ' j I , • ,. , , , • i' I , , . . ·~. , , -' 

Clause (3) of article 243E and that of 243U further: state that 'elections to 
- ,· ' ' • - '-l ,, , ' ' ' • ' ' I' . ";,_ J • "-'" :, I I . 'I •·• ,__ . ,, ~-· • -- ·.' 

cqnstitute a ~a,nchaya\ a,nd' a .MunicipaJity respectiv~ly: sbaU be "comple.ted . 
• •.~ ,i , • ·,, , ,, , • • ,' I , , , · " ,, ; l \ . '' •.. - : 

_ b~f~re:the ~xp!ty_ot_its <:Jvratip_n specified in s11a,ur~ {1)".,~9t~ :the a~icles 243E 

and 243U, in ~ub-clause (1) ther~of qcirtains a pro_v[~ion fa~ di.l;,solution· of 
I t I. I , I' l J ,! • ' ; l , ' . •. •;, •

1 
' '·. , , ' . •, • '· 

pancha_yat or municipality, respectively. Her~ ·again sub0claus~Jb).of clause_ 
• 1 (' • • : • I ' • • • I 

(3) in both the articles stipulate that elections have to be completed "before 
l '• . i • I 

the· expiration of ,a, period of-six moriths from•the date cif:its dissolution." 
( ' ' . 

'
.-)' ,"' 'l ' ..,_ . ~- • ' • 

' ' - I • • : ~ , • , 

9, 16.2_The Commission ~ecommends that .if should. be.the.duty qf a State . 
• • .·• .•• _, Tl • ' • ,' 1_ 1 •l] •• , , ' ' 

anc;I. t~~ Union. ,(ii'\ _i;:ase of Panchayats .~rid Mun_ifiip~l~~i~s loca,ed ,in . 

· Union territodes) to ensure .'the. completion of elections within the 

,. 
i 
I 
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·, 

stipylated limits. It should also,, be duty ·of the .. State· 'Election· · 

Commissioner to ensure this and in the event of possible delay rriake a 
• ~ - , ~ • ' ,J •• • • '• "• I ' • 

report to the Governor of the State drawing his attention to the problems . 

and suggestin~ remedial ·action to fulfill the requirements of the· 

Constitution. Article 243K(I) and article 243 ZA(I) state thaf the 
• ~ , ' ; ; • • ; I • 

"syperil')tendence, direction and control of .the preparation of elec:ioral rolls 
·~~/'.._;, •.1 •••: 1 • ,'lr _• ,I " • •• 

and the conduct 9f .all· .elections tp !he Panchayats/Municipalities. shall tJe . 
.,;.,'\' -\' ;,1.t.• · ~, .,.-";,_ .. ,; 

vesteq_· iQ a State El~ction Commission,". This is a composite set of 
. ' -' . . . . . . - . . 

responsibilities. The preparation of electoral rolls and the conduct of elections 
. . . 

involve several processes and actions which are closely inter-related.· The 

wo.rds, "superintend.ence, direction and, control"· are· comprehensive and: 

unanibigu.ous and d~ not permit any artific:ial d·ivision. Clause (4) of 243K and·. 

Clause (2) 0(243 ZA do provide for a State T:egislatt1re to make provisions. 

~it_h respect' t~ all 'matters relating to 'or iri connection .-,vith these elections. 

However, this has to be subject to the provisions of tt\e Constitution and ca~ ., . . 
relate 'only to processes t~- be followed and guidelines for this 'purpose so that 

such processes serJe .public interest an·d ~n~u·re free and fair elettions. They 

do hot permit spllttiri"g up of ttie coniposiie. r~sponsibiliti~s· as ;tated. in articie 

243K ar\d 243ZA. However, 'experience indicates that certain. important' parts 
' .· ' ' 

• ', ' ) -•'; • , , ' , • I • ' , • 

of these .responsibilities·such· as delimitation of territorial constituencies ?r 
reliervation of ~ieats or rotation cif such : reserilation among constit~encies 

h~ve been assumed by some Stqte "Governments.' The .effe"ct of thi::; ha~ be~n · 

to enable these Stat~ Gover~'mentk . fo inter:ven'e. i~ the,' comp
0

osite' a~d 
' • ' .. ~ .- - ,. • -· ' • • II. • • 

integrated. process of conducting elections ·and thereby hold up the· same if 
; 

they so chose to do. 

The. Commission; ·.therefore,. recommends that- article, 243K and·: 

2432A should be suitably amended to specify that the responsibility for 
' . ' 

,the ~oncitict of el~dtfons siiailint:lude all prepar~toiy st~ps for the same 

i1,1cl~dir{g preparatiori of electoral rolls:, The Commission fur1her · 
. - '.-. 
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. ' 
reconimends that the functions and ,responsibilities . of delimitation, 

reservation and rotation of seats and ,matter connet;ted therewith,should 

be vested in a delimitation commission ,constitlitedl?y law•made by"the 

appropriate Legislature and not in the SEC. 

Electoral Rolls- and Delimitation 

' . ' 
I • . • • , 

9.17.1 (a) lJnder arti9les 243K and 243ZA, the preparation of electoral rolls is 
, - , , , . . , , - .t· _. . • : ·:, - . : , l , ; -• . . • , . 

the responsibility of ·the State ElectiQ[l Commission (SEC). The ,general 
' • :• '~ • I·- ' . • ., , , • 

practice has beer:i for the SECs to adopt the electoral rolls available for the 

Asse~bly :a~d Lok S~bha ~le~tion~. In so~e cases
0

howe~er:the ~lect~ral r~II~ 
' '• : ,·' ' ' , ' I ' • - /'.' ·,, • ' : " • 

. for the local election~. a~e prepared . afre~~ an,d _ ~~e. t-,yo rolls m~y · diff~r. A~ 
• ' - ,, • ! ., '-.' ' ' • • ! 

recommende_d by'.th~ C9mmissiori earlier, the Constitut\on sl:lould specifically 
• 1 • • , .' ,. . . _ , ,· • • ' ; . ·, I •; l ' ; I ,1 " . ' 

, stipulate a common 'electoral. roll oath for .local elections to Panchayats and 
, . , 1 1 j , I ', , "; •: · •. ~ :, ., • '• , 1 !,. ; / ', •' ; •' -- " I • • • • 

Municipalities and to the . Parliament and State Legislative Assemblies. In 

other wortjs, th'e elecfo~al roll,for_the :PanchayaUM~:nicipal. elections_should be 

the same.'electoral;roll prepared by the' Election Commission of India under 
' . -

· article 327.iof-tlie Constituti~n read· with:the Representati~n ~f'the People•Act, . .. ~. . , ' ·- ,;. ' 

1950 and as updated by the SECs. The process~s tor preparirig the roll as 

also its periodical revision should be uniform througl)out the country .. 
- - :, . . 

' -
i 

9.17.2 The Election Commission has bJen evolvfr1g over·a .period of time a 
.,•,•;I' •.• •.,•·,·, ;:-;"--,;•,:,.-.f,. ;; ·, 1ii• '.1~.,i• ,,"' ': ~1 •,• 

system whereby each polling station In an Ass~mbly c9nstItuency has a 
• ' , • • ' 

1 
• l • · •· · ' r 'r "; ) ' , "l •--.,! .. -: .• · ·, , 

unique identity which is'.linked to the' roll of elec\ors;!Jsing that polling station. It 

is-possible that pan'ctiayat arid 'rhuniclpal electionJ may ;equire mor~ polling . 
. • ·• . • • • . ' ' • •· ! • . + I ! ~ • \ • I l " '' .- ! • . ' • ,: 

stations. If so, these _additional pqlling· stations: should' oe extensions or subs 

units of the'·mairi' polHn~ 'statiori'."This\viii ehsu:rej .J~'iid'i~d bi~ck' appr~ach 

for ele~tidns in 'the country"whereby the smaUest cinit\vu'1 be a"polli~g- st~tion 
• • • -; : i ,. r· . '. - ' l,: , t,.' . I i ', . . ' 

on a sub unit theory. A certain number pf tliese willyorm. a 'panchayat ward' Qr 

a· 'municipal ward" which in turn will be groupe:cj -.Into ·Panchayats and 
' ' ·••' • • • • ' 1 •' I '•• j 

Municipalitie~ or Assembly' segments and' lok Sabha· constituencies. The 

274 



•-;-' -~ 

\(' . ··· vbter Js. the, same:-Jlie· R.P. Act and State" laws· should specify. that 

commpn ·p;~lling. ~tation~ sh~~ld' be :used for elections to, local'.,b~dies, 

State'.Legislatures·and Parliament . , 

~ • I' ' -' ~ "• ·, ~. 

. ' 
9.17.3 While delimitation of toe constituen,cies for Panchayat ·and Muni~ipal · 

elections should. be 'under · the control and . diredion ~f the,. SEC; ·th~ 

Constitution should stipulate that such delimitation should be adjusted. after 
'. ,· .; ,, .·' ..,· . , ' ·" . , • " ~· . _1, ' . 

every .census ·and'riot 'foreyery election. The State laws should provide 

guidelines for.the delirriit~tion' work sucli as parity, as far as possible, i~ 
' . .'. . • ., ,I • - • • ' • ' • 

the ratio between the' 'population of a territCJrial. constituency and the. 
. . ' 

• • • • - • •• •. ,.· ; ,!',.... ~ ~ .~ 

.. number of·seats within the same class of Parichayats or Municipalities: 
.• . ·.,: , ' . - I •:, . ~ •. • • ~ • • ., " ' 1 •• • • • '' ;,- . . 

The 'exter;it,'of' permissible variations sho.uid also be ll)enti9ned. Parity as a 

' requirement is stipulated in th~ pfoviso td article 243C ,SO 'tar as panchayats 
. . • '. ,, ~ • :--.• (. . . . ... • : : ,- ,, ' • • '. ' ': ,;f ' are· concerned but is missing iri article 243R·relating to' municipalities .. 

'~ .. >~~ir · !'-• , •. 

9.17.;4. Stat~ Jaws-_ shoiild specify .. that changes. in the :administrative. 
- ' 

boundaries ,of districts, sub-divisions,. taluks, !)<>lice stations; etc:; 

sho.uld not be' ma~e withhf'~ix: '.months prior: to<a, pa.nchayat. :or :a, 

municipal election. 

Reservations 

.. ~t. -\. . {': ':• . . . ,t.; ' 
9J8.1 Reservation aria rotation of reserved constituencies arid. divislori .. of 

t · . 1 - , - • ,_-,- ·• • .' .. • ,,. , ' ! t _:' .' • '. . . · .. l, · · ;.. , • : . 

responsibilities-in this r,egard is. another .cause fpr dylay in holding electiC>JJS io 
. ' ~ • .• • • ' • ' , • 'i, • • • • I • • 

time.. If rqtatio.n takes place.du,ring_eve,ry election, a per~on elect~d _O11,Jhe. 
, , • <, ,,_ • " , , '-'f \ ~ .. I · ,._1,.,.. ·:, • • ' ' • • • ', "' •. ', •-:_' ""' ,- "· 

reserved ~eatdoes ript get an opporjunity,Rf OCCl.,!PYiJJg the same·seatfcir a 
_-. - ~ • ,·. - .,,_ I,_,• .. __ -! ....... _-; • ' ·~: ·., _., •' ·- •• - ' •,·· ' • ' 

second term. This proves to be. a disincentive Jar :members ,tchr.tork 'hard for 
, ~ , ' ,I, , , •' .,·r,•:-·,:,• ·-·~ -~.'.- :•·~·'.,'"'.,' .. _,• ,',;<;' ... _-,':- :.•; 

their cor:i~tituency. It is particularly dis13dyantE1geous tCJ women· .and ftesh 
• • • I • • i : ' "• • .' ,::, · - ,°. , , , , - , , ' , • t~ ~ , •.- , • 

· entrants to build up their caP.acity and ·experience as elected representatives . 
• ,·•, ', .,' ,_,. ,<!;i.~"i •1,, -: ,,' ~- - ',[~·-.. - ; f• .,·, ':·,.~· -,,- t: l ' 

·,1'' iJ ·, 1· I - • ~,-

9.18.2 Articl~s 443b and 243T cont.ain identical ~royisions ~? J~r. }JS 

. 
'' 
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,, 

reseivation of seats ·iri '.P'ii~chay~ts :a.~~. 'M1:1~icipalitiE:lS c' f~t '. sci;tsT/"'iirid :,,;:~::;' ',,,. 
' ' 

women are concerned .. However there ,are some ambiguities about the 

rotation of.s~ch resf.l.JV~c;l.seats: The words used.in pot~ th.e article.s are."may 

· be allotted by rotation". However in the third. proviso to clause (4)i of ,artiql!l 

243D regarding reseivation of. the offices, of :~~airp'~rsons the weirds used are , 

"shall be allotted by rotation". The constituticmal provis;ons °also do iidt sp"ecify 

ttie frequency.of ~otation.' ivloreo;er,-in clause'(~) bf.~rticle 243T there is no . 
. : , · , ' . "'. · •. : i '; . ' .• t•,-IJ·•l', II.,_ ~;-. • "-· • • ! ',: 

stipulation for rotation: To remove a,'nbiguities, articles ·243D and 243T 
• •. • • • , 1 , 

1 
' •• ' • ,· '• , ( - l 1· • .,. 1 ! . 

should be suitably amended to provide for rotation and changes oniy at 
, :• ••. • • ,· 1.' :- , ' • . "' .. . : • • I ' ., ,: ;/' I 

the time of delimit~tion and not in between. State laws ~hould .provide 
· , · _., • ! •• , / " • , ' , I• 1 ' 'i • • • • 1 

the guideline's for 'the . process of reservation which should ensur~ 
' • '• ,t,, • ·-· .· • • f •• ' ', '. ! ·- .,' ,.,1 '· _ _.: .: \" ~ '! •,·. ;. • !, 

transparency and adequate opportuniti~s for.,elicitirig vqter response. 
1.', -; ~i:·. ;, ,.:.~ .. .-: __ '11 , .. ·: ::,_.] •-',' ;,,__·· ..• 

9.18.3 · 'Clause (6) ·of article ·2430 and 'daus~:, (6) o(article 243T enable a 

State.: Legis.lature t~ 'p;o~ide for reseryafb~ 'bf 'seats 'as kiso offices "of 

chairpersons iri Pan°chayats and Munidpaliiies' 'in tJvour ,of backward class·of 

citizens. Nei\her,of '.the articles' stipulate' ariY qeillri ·fdr' t~e· fatal number of 
• • ' • -· ·;' " • f ' ' •• • ' ,, : • : ' ' .: ~ • • 

reseived seats and reserved offices. Since not less··than one-third"of total 
. ' ' 

'',. ' : ' .seats. has been. specified 'as . the mihimuin ,, fo'r1' wbmeri; tbe . reseivation 
• • - , • ' I ' • ' , 

· additionally made _for bacl<ward classe,s·da'ri tkke a larg'e pr9po~ion: ·To clarify 

:the precise· position, t,he' overall total of res~rved seats' and· reserved 

offices in Panchayats ~hd Municipalities sh~!,lldifi~;spe~ifi~d.' C 

State Election Commissions •. 

9.19.1 It is essential that the machinery for orgariizirig the local elections is 

adequately strengthened: For this' purpose, :th~ ·c'omhiission ?~~ci'inmends 
. . . . ''.,_ ' , . ' . . . . 

that the State:· Election Commissioner shQulcl' have a fixed term of· 5 

years. He/she should be equal to a Judge of)he High Court. The-broad 

' qualifications for a State Election CommiJsi6'~~r- iti~y be sp~cified'under 
' - - ' l •. ' <. 

the State law:· Sirice the· conduct of elections· is ·a ·major logistical exercise, 
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administrative· experience should be stressed. 
. ,,, ::- ,-" 

9:19.2 Notification:for all electlons't~ Pahchayats· and Municipalities 'should 

be issuei:fby the SEC. ·, · -, :,,, 

Functional Domai11 

9.20 In the ·period"after independence, there has been a steady diversion 
'.' • ' J. ., , • • • 

and diminution of responsibilities in the sphere of municipal functions. There _ ■ 
' .. ·,t .• - . ' • ' . • • '''. . ' • 

has been. a growth of development activities of Municipalities and they have 
' . . ,' . ., ' 

become afflicted ;;.,Ith maiadie~ such as corruption, · ·u_nresponsiveness, 
. . :· . ,. ' 

financial mismanagement, lack of accountability, political interference, etc. It 

. was expe~t~d ttiat_ fhe Co~stitution_ 7 4th Amen~~~~i' ~~u,ld reyers~ this. trend 

. ~ind qncEl agail'l entrust the responsibiUtiJ~S for the.,upkeep._and development of.. 
. - ., . .. . . 

towns and cities·to Municipalities and corporations.,Article·243G and 243W of 
. -· , , - • . • • ., '... • • I - • 

the eonstituti~n provide fo_r the-,State Jaws to en,aow the_ Panchclyats, and, 
.. - ,. 

Munici!?alities respectively with such. powers ,and authority as may b.e, : · 

necessary to enable them to, function_ as institutipns of_ self-goyemment. The, 

Eleventh and Twelfth Schedules. to the Constituti~n . Lists 29 and 18 items 

respectively .for Panchayats and Municipalities. It is important ,tq npte that .. ', . - _, ·. ' . ~ . ,·. 

neither these Schedule~ are exhau,stive .norJhey signify a· v~ri'!=)ty of functions .. 

• In essence, t~ese Sched_ul!'ls are _i[l_ustra~ive oniy: The Commission reiterates 

its recommendations made in para 9.8.2 above. 

Financial Domain 

9.?1 The functions, functipnarjes._ari~ fin_a.nces ~ave to go tog$Jh_E,ff.for, any 

process . of devolution tC> ~~ meaningful. It has_ be~n observed that the 

mismatc~. ,be~e.en, ,fu,nctions c;1nc;J finances and __ . ne,~r bf:\lnkruptcy _ ii) l')lany , 

situations haye . .been r!3curring. features of municipal. bo\:fy_ finances in, the i· 
•• • • . •• -- • -- 1 

country. The Con~titution, even qfter the,.? 4_th Ar:nen9ment doe~ not providE;J ! 
I 
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for an autonomous domain of tax or revenue raising powers to Municipalities. 

These continue to be determined arid regulated by the State Governments. 

The State Governments specify the _taxes that the Municipalities can levy and 

collect which are taken from the State List in the 7th Schedule. Historically 
- , • L 

these taxes have included taxes on lands and buildings, taxes on entry of ,_ . . . 

goods into a loc1:1I area for consumption, taxes on animals and boats, taxes on 

entertainment, taxes qn professions, trades, etc. The_re. are significant 

--~ variations betvveen the Stc1tes. Since there i_s no distinct tax domain of t)le 

Municipalities .as· such, the control of the State Governments in determining 
, • •• f ' • 

the tax, tax rates or even tax exemptions is significant. 
. ' 

·O 
The Comrilissi~~ 'recommends th~t the concept of ~ dh,tinct and 

' . . ' 

separate tax do.main fe>r municipalities sh~ul:d bE! recognised. This 

concept should be refl~cted in. a li?t of taxes in the relevar,t schedule; .. ' ' . . ' 

Carving out items frqm tl:Je exist,ing State lil?tS such as item 49 (taxes on 

land an!'.! buildir19s) an~ item 52 (taxes on entry _of goods into a local 
' . .' . 

area for consumption) sh9uld not.'be difficult. The Commission also 
. ' . . . . ' . ' 

reiterates its recommendations i_n pa_ra: 9:8, al:iove: 

C. Canto_nments 

Administration of Cantonments . 

9.22 After considering the suggestions in reQafd_ ..t?, cantonments, the 

Commission decided t[lat it.was notn,ecessary to mak~ a,ny recommendati9,ns 
. . 

in that regard. 

D, l~st_i~utions in North East India, 

- Background and Objeqtiv_e 

9.22.1 The North East~rn· region of- India is one of its richest regions in terms 
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of natural resources. It is also one of 'the most beautiful parts of India.' 

However, a sense of alienation, misgovernance, corru'ption and under. 

development are pervasive features of the region·. To tackle the problems of 

this unique area and to preserve the democratic fraditions and cultural" 
0 

diversity of its people, the framers of the Constitution conceived of the 

instrument of tribal _self-rule. This stands embodied in the Sixth Schedule to 

the Constitution. The drafting of this Schedule was done by a Sub-Committee 

on North East Frontier (Assam Tribal and excluded areas) of the Constituent () 
. ' . 

Assembly headed by Shri Gopinath· Bardoloi, the then Premier of Assam. The 
' ' 

effort was to accommodate ttie' collective. aspirations of tribal communities 

within the broader framework of a democratic political system. . " . . ' 

9:22.2 The provisions cit' 'thJ. Sixth Schedule' are applicabl!3 to the 

adniiriistration of the tribal areas in the i:itates of Assam, Meghalaya, Tripu'ra . 

and Mizorarn. Arunachal Pradesh (earlier kriowri as N~rth Eas·tern Frontie/ 

Agency) was also part of the Sixth sdiedule and was ~dmini~tered 'by the 

Governor of Assam, · Assam (barring two districts covered by the Si_xth 

Schedule), Arunachal Pradesh, Manipur and Sikkim have· pa·ssed legislaiion. 

bringing the local bodies under the provisions of the 73rd and 74th 

Amendme,nts to the Constitution. 

9.22.3 The North Eastern part of India with its large number of tribal · 

communities and emerging educated elites has self-governing village 

councils and organized tribal chiefdoms': Efforts are to be made_ to give 

all ~h~ States in this region the, opportunities provided under the 73rd a~d 

74
th 

Constitution Amendments. However, this should be done with d1,1e 

regard to the unique ·tradition~ ·of the region and:·the. genius of the 

people without tampering with their essential rights and giving to e~ch 
• • ! • ' . . ~ ,, ..... 

State the chance to use· its own nomenclature for systems of 

governance which will have local acceptance. - .·: 
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9:22:4 The- Con'imissicin ·re·els that bur efforts must oe~to d_evelop those 

instruments' of ·political govern merit to bring self;goverriance to !lie regiori and 

to'"calin the paiisions. of'divisive'lrends. The1future c:if'the.North:Eastern States 

hinges on choosing self-gciV~rnance>Dllring the last few decades, the system 

of local~governance pfomoted under the pf6\tisioris of the' Sixth Schedule has . . . 
been; see~iil£{lo' 1gi.Jaralitee political domiri"ance for backward groups,(~tter · 

lo,dal :gov~i-nan·ce ~t thef community level, better economic development and .. 

ethhic' ~ecurity for;ttio~e who-feel threatened· by largEfscale influx of illegal° 

migrants and'_ evei:i settleriffrom other pari:s·,of India .. ' . 

. ·' -

9.22:s :rhe· other reg kins' of :the' country: Where.there are ,large pOpGialion of 

. tribals :are covered ,'bi !lie· provisioh·s. of-ihe Fifth Sch·edul_e·. · -This is" totally 

diffifr~ill'froni the'-Sixth'Schedule State~•iWhere ,th·e emphasis is on self-ruie 

because'' ·many :of 'fh'e• 'communities. inhabiting' these areas had ru1!!4 
I • • ' ' ' _. • • •-, 

theim~s'el\ies· until 'lhe'British·subjugated• them iri tlie 191
~ century! The issues of·' . 

. ' '--
emotional,•physit:ai ~rid•pbliticaFdistailce and alienation still' remain . 

. ,,, 

. , 

! ' 
. I ·,.-:i'.;; ,i, ' . 'tf . '. 

9.23' · · '.After careflilly'. studying lh'e"·existing position of locai° se_lf- ~overnance 

in the·1varimis •Nortli0 easterr, .-States,' :the Comrnissicin· mak~s- the following, 

general recommendations:-'··. -- . ·. ,,-i;:, ·.,, ., , - ,., -

1, .. ,,(i) : ,<;;arefµi, ~i~ps)s~ould .~ci tak~n: ~~- d~;;',?l,v~ poHticatpowers 

through the intermediate and l'QcaHevel traditional pol;dcal 
" • • ' ,' , f' 

' • ' ' I 

.-:.,~:,' · -:1.,r.i,;o.~ga,i;ii?tiJ!<in~,:, pr9,viqed · th~t~,r!r~cl,iti~i;i,~1.,:Practices_ -ca~ried 

"•i ;,J;ic,:' ;Pyt ip,,}i,·,.~P?~r.~-~orl_d .~0~1101; d~~Y,)legitim~te_ democratic 

,;: _ ,,;,_, t,.,rig_!lts,1.t?- ,a_ny. se~ticm,d_n_·their ~~~teITJIJC?rary, society. The 

_,,,;--,, ,I · ,: i,, i'.~~!~ii~/:>!t~t.ate-11Vi~~- ~~~~?, t<;>,_,d~v~l~e s_p'.fh,P,~wers will have 

.1_ -0 :;·c 1 --. to,, b~ ci,ir~fu!IY ,c_onside~e~. in_. a ,P.r,Qp,er ·_representative 
, f I ~ -· I. l I i J ,,, , ,•• , , , \ ' '• I .,1 •~• . ! , , t . , 
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0 

0 

' ; I 

, !Jleeting of. traditip_nal lead~r:s of .. each cpi:r:i.munlty,-opini9n;, 

builders of-the respectiv~. communith;is am:1.le_ad~r~ ~f-stat~, 

an~ .national · stature from the!!e. very gro~ps. A, h~sty 

decision could ,have};er:iqus repercussiQns, unfores.e~n, a.rid,., - • 

l!nfortunate, which 'could further co111plic<!te and \Vp~sen .the · · 
• r •. - ~ 

situati<m. To:begin with,. the s4bjects, given under. i~e Sixth . . . - ' . . - . 

Schedule and those mentioned. in: the, Eleventh Schedule 
- . . . . - . ,/ 

~ould be _:entr~sted to the Autonpmous District Councils 
. - . 

(ADCs). The ,system ,o( in-built safegu_a_rds. In tt:ie S!xth, 

Schedule, should be maintained and strengthened for the 

, , minori~y an_d micrp.~minority.groups while empowering them· 

.with greater-responsibilities and opportuni!ies, for example, 

. throligh-th~ process of Central fundjng for. Plan expei:,dj$ure' 

. : instead of.routing all ;funds throilghJhe:State_ Governments • 

. The ·_North !;astern Cou_nFil can• play ,a central role here '.by: 

developing a process o{put,Uc educ,atl~>n 011 th_e propose,d · . . . . . 

changes, which would assure communities about :. 

protection of their ·traditions and :also bring in_ gender: 
' . .-,,.,. .,-, . ' ~ . ., "·' 

representatiQn and give voice to othe~~thnjc gtoups. . 

(ii) Traditional. forms of, governance .1nust, b_e,,assoc~ated wit~ 

self~governance ,because-, of the· ptesent -dissatisfactio~;· 
. . 

However, positive demo~ratlc elements lik~ ,gender justice 

and adult franchise should be built into these institutlpns to 
• ••• • . • • • • . .; . I - , . -- ., . . . • • ,. , 

'l'nal<e them '·broader based and''capable' of dealing with a 

. -: Chariging world . 

. (ii°i) . The implementati'6n . of centrally '·fJ'i,ded projects frc;,m 
'• •· . l •( ,-., . , _ • .'. ,•/ · • • ,, ,. ~-, r' "Jc' ' _ , • ' ·. 

various ·c1epartmelits of:the Union ·Government should .be . . ' 
_--. -~.. -- ,· . ~- ...... ,_ . ~ .... , , •• ,J. -·~···,;, ... 

entrusted to the ADCs and to.revived village coun~lls with_ 

· strfot'aud°it by the· c·omptroller 'and Auditor;,General of India. 
- . ' •. , .~ ' -- . ' .. ~ . ', . ' . ,_ ' • . "' ' .e. . 

(iv) The process ot· protection :o'f identity ·'and the process of 
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.·development. and change are extremely sensitive. These 
. . 

~in processes need lo be understood in the framework of a 

changing world and the role of all-communities, small and 

large; in that world. Therefore, the North Eastern Council 

should be mandated to conduct an.-intensive programme of 

public awareness, sensitizati_on and educa~i<;m ~hro~g~ noi;i-
- • ', : • , . . • ' I ' I '~-~· ' ,· . ' ' t 

government organizations, State Governments, and its own 
J ••• ,_'.: ·.' • ,· .• -:.. • ,.,:~: ., • _~, :,: '- _"; -~ - • 

~tructure. to help bring about su_ch an understanding of the 
.,}= '.d,., , 1·•,_1._ .. 1''•••. ]_t,,:•~-,l>'•' '. 

propo_sals giv~n below. 

(v). · jf'he pr~visions--of-the Anti.Defection·.Law in,the. pro~osed 

revised form as· now recommended by the Commission, 
' . 

vide paragraph 4.18.2 ,shall l;Je :made- applicable ·to 'all·' the-

Sixth Schedule areas. • 

(vi) · Given· the demographic imbalance which is taking· place in 

the North-East-:as a result· of illegal migration -from across 

the b~rders, urgent legal steps are necessary for preventing 

such groups :from entering electoral rolls and· citizenship 

,. rolls of: the- country. The recommendations-<.of, this 

Commission-for issuance of multi-purpose identity-cards to 

··all Indian citizens be made mandatory 1 ·tor., all·· Indian. 
- . 

residents in•the'North East on a high~prioritfbasis and the 
·, ~-

Citizenship'-Act should be reviewed· to, iplug-the l_oopholes 

which ·enal:Jle illegal settlers to become: 'virtual' citizens-in a 
short span of time, using a network ·of touts, politicians and 

· ·· officials. 

(vii) A National•,4mmigration Council be,. set up., under ,law to 

ex·amine· ·and report on · a range· of issu~s including Work 

·Permits for·,l~gal•,mig·rants, Identity Cards ·-for 1all, residents 

·, and the ena,ctmeht of a N_atio"nal Migration Law· and a 

National Refugee Law, review of the Citizenship Act, the 
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... 

' .. 

Illegal _l\lligrants Determination,, by 0:Frib.unal, Act and the 

,. F..oteigners Act· ,-.. 

. , (vm) _ Local communities,; b_e _involved-Jn.,_th~·-11Jonitoring of out 

borders, in association with the Jocal· police -and·the Border 

Security Force. .. · 

•~• • 'i; , , • I, • '•, "!i' •.• f •, "[, :;,1;:j;: 
Specific ·state-wise Recoinme.ridations 

' . ,"' . .,.. ,.. . . . ,., 
9.24 ·. In addition to the above, some spe.dfic 'retor'r\is are recommended by the 

· . .: ~ ... ·. ,- ; -'..' • .. ~ --,~;, · .:·,-: c·: ·l •1-l'. :. • .. ~. ' 

Commission in regard to individual States in the'North Eastern region of India . 
. , .I ,. . ; , , ~ . 

· 9.25 .,Nagaland: The case of Nagaland is_quite,different fr,om the position of 

, other North ·Eastern States-in .view. 9f the-provisions-·of~articl~, 371A of the 

Gonstitution inserted by the .Constitµtion (Thirteenth ~Am~ndmerit) Act, 1962 
. ,.. ' . 

and the Nagaland Tribe, Area, Range and ,Vil_lage Council Act, .19_66. Article 

371A spe_cifically provides that no Act of P1?rliament in resp!:lct·of (i)·r~ligious 

or.social practices of• the Nc!gas, ·(ii) Naga customary .lawsantj .. procedu,re, (iii) 
;; ·• ! • 

administratio_n of civil ·and criminal,Justice invo_lving declsions according to 

Naga customary law; and (iv) ownership and tr.ansfer of.land a.n_d its resources. 

shall apply-to the.State unless the Legislative-Assembly by_:a .resolution so 

decides. In addition, the Goven:ior·of Nagaland b9s,sp_ecii:iI.po~ers to act with 

regard to internal. .disturbances; powers which c\re virtuc!IIY unchallengeable . 

The Nagaland·Tribe, Area, Range .and-,Village,.Council tt-ct,)966 provides for . . . 
ihe creation of a tribal council,for each tribe, an Area,Cm,mcii for Kohima :and 

' ' 
Dimapur, a· Range Council-1 where, :there.; is a _recogniz!:l_d,yrange in the 

Mokukchlm~ and Kohima: Districts: and ~illage_ Councils for .one or more 

villages in Kohima _ and_ Mokukchung, wherever they may- be deem~d. 

necessary .by, the. Deputy Commissioner .. Th~_,Village.,D!:lv,elppm~nj, B9ard . -
- . ' . ' . . .. . 
scheme was started in 197.0s to enable,village_ cou.nci_ls to __ ft,JD.c!ion effectively· 

_ and with autonomy: The. :Village Developmeri!_.,Boards, ar~. now receiVing 

central funds and about 1 OQO village _development.b9_ards·ar~ f1,1)1ctioning with 

assets tot~lling abouttwenty,_crores-'ot rupees. ;J"he Commission elicited views_ 
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• 

of the State Government and the general_ public .as to how a long term 
, • • • , •I 

settlement of the pC>IJtical issUe!i of the Naga leadership could be arrived at . . ,, ' .~ 

and as to how much autonomy .could be given to the local communities to 
• • ' ' • ' I ' . . . '. 

promote self-goV:-Elrqance and a sense of ownership. The Commis$ion i:ioti.ces · 
I • 0 • • .. • • - , ' • • •• 

the. efforts being made by t~e Government to arrive at a political solution. It is 
_' , 1 ' ' I ' ' ' ' , • t l •, ' '• •• 'l , , 

to be, hope(\ that this;prc:ic~ss would c;ontribute to p~ac~ and_ stability.;· _ . . . . . . : . ~ .. . . . ' .. . . . -, . ~ : '' 

The Commission recommends that in Nagalana ~ ·., . _,·_;~ 

(1) Naga Cquncils, be . r~pla~ed by. el~cted .,representatiyes of 
' • ' , • 1 ' '• • ' ... ., • ' ',;,' 

various. Naga society groups with an intermediary .tier· at the 
• • 4 • • ' ' • • • • ' ) • 

district level. · 
,! ,." 

,· {2) Village Development_ Boards. be less· dependent. on '·state and 
,,, ., , • · •.,,..- I·, ,' .I· .• 

receive more Centrally-sponsored funds .. , · . ' - . ' . -. ' . '' ' .. 
9.26 Assam: The division of the c~mpcisite Stat~-;of Ais~ni led to the 
. . '. . ' .,.-_ . -. . ' ' . ' - . ,, 

• qrawing of new bo0~daries. The North ,Cachar hill~ s'tJb~di~i-si6~' of th~'U~ited 
; ,• - 1 • ' • ' ' ; • • , ;I t' I, ' • ,_' 

Mikir and Cachar Hilll:l District was upgraded to a district in 1970. The Miki• 
• ' ' ' '. • • • ; ' : • • ' • • • ' • 1 • I .J ; , , I• • !"j • • • · ' 

+!ills District sectiorJ was renamed as Karbi. Anglong in 1976. Both the 
• . - ' '' ·:4·' , . , '1,; -~l ; ~-!·,;,I , -· . '~ 

districts have Autonomous Councils. For"eadi:atitonomous district,,the Sixth 
• -~-. • • .' , • , • • ~ •. ' •· '_I f j ~ , , . , '. ,', • , , . . , 
Schedule. providE1s for· a District -,Council cb,risisting of nof'more than 30 , · 

' • ' ~ • • • • . ' ' . • " - , I 

~embers fqr a term of five years. The Gover~or n6'~inates hot m~re than foLr 
' • · . , :,, • ., ' ~ , ', .! ,_f _; ' "{ i . ; ; / ; l 1 , • : , 

members to the Council :while 'the others are- elec;te·d qn the basis of adult 
•• ~ .. •~•_'., , ,'!~P,,•.:;(r;' • '}•,' •• I 

suffra~~- The Chief Executive Member (CEM), the:i::hairman and the deputy 
' ' ~ • ' . - . '. • . } ' 1- ',' .. ~:· ] ' , . • -~ : . . 

chairman (equivalent to ·speaker and the deputf ~peaker)' are elected from 
• ' ',· • . ' •• · 11.' ••• 

among the Members and the GEM select1dhb1other executive members. ._, 
• 7 • ,•, •' • I, "...,'. •~' ' ' • ' • ., 

' 
il.27 Th~re are differer:1t internal rules for diffe'rent Autonomous District 

Councils._ in some Councils like Mara in Mizoram, the electo,rate are eligible 
. •., •. •,•,.,: .· ..... : .. '·•t;~.: ' . ·_._-; '·-... ,~·. '".'. . ' . 

: adults and in certain others like 'Kar6i Angli:)ng 'rigli'(fo, 1,jcces·s to ·traditional 
·, ·.' -.· •.'. ··. -- ·~ ; i~;'. •·;·. -~•;·'.,, • i (, ,;:·;'-•ti"!:::; lr• .,_ \ · '"· · 

• _. lan,ds and length of st?'Y ,in Uie regior) are regaf9ed, ,as .qualifying criteria for 
' r ·,_- • '. • .··' ,1.: ;r, ..• ,,, ~-:-i.-1 ,J ". :,·1•'r'-,.~ '·• ;~, 
being-~uded in the voters' list for the A□-Cs. . .. ' .. ' .. 

1 
- • .~. ,.,. • .," 1 , , I J'_. ;,, 'I • / , 
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9.28 As regards Assam, the Commission recommends that (1) the 

Sixth Sche~ule .should be extenc!ed to the Bodoland · Autonomous 

Council with protec~ion for ~on-tribal; non-Bodo groups, (2) other 

Autonomous ·councils be upgraded to Autonomous Devel~pment 

Councils with more Central funds"for infrastructure development; within 

. the pu~iew of the 73rd Amendment but ·a"1so using traditional governing 
' . . - . 

systems at the viUage level. · 

9.29 Meghalaya: In Meghalaya, the District Councils are dominated by the 

tritiai'commu'nities. The major tribes of the. State are Khasi_, Jaintia and Garo. 

Besides District Councils, there are traditional ruling systems,' namely,· the . . . 

Syiems (rajas) of the Khasi Hills. The Dolois.of the Jairitia arid the No~mas of 

the Garos .. Of t.hese three, the Ktiasi traditional polity was regulated under a 

three tier system w.ith the Durbar Shnong i.e., Village Council presided by the 
' . ' ' . 

Rang_bah ·shnong (~eadman) at the base, the Durb~_r Hima i.e., State, 

Assembly presided by the Syiem or the equivalent of a king at the apex. The . 
' . . 

Delois of the Jaintia Hills and the Nokinas or traditional headmen of the Garos 
. . 

are not as well organized as the Syiemships. Th.ere are at present competing 
' 

. systems-of authority each of which is seeking to serve or represent the same 
. • 1· . ' 

constituency arid the system therefore requires streamlining ·as per the 

~spirations of the people. Trends towards militancy in the. State-can 'be 

. discouraged through ~easures · lea.di~g
0

)t~ selfsgovernance. For this to 
' • • • ' • • ' • • ·,: • • • ' I 

. happen,. the traditional systems of goverriance will have to be incluaed and 
,. . . - . ' -~ ,. ' . . 

given specific roles and opportunities instead of being marginalized. 

As regards Meghalaya, the Commission makes the· following 

recommendations:-

(1) A tier of village gov~rna~ce to be ·created for a village.-or a· . 
.;; " I • • ' ,' • ' r ~ '' • ! ' • ' 

group , of villages. i!l. the. Autonomous Distri~t Cou11cils, 
. 1 " • . ' . ' ' • , . f • _!, '. ; • 1:, . · 

comprising of ·elected_ perspns frorri the traditional systems 
J t + • • -;, • ' .. 

plus _from, existing village councils with not more than 15 
' 
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persons at each village unit. 

(2) At· ·present,· each of the Autonomous District Councils in 

Meghalaya consists of 30 seats. It ·is recomme_nded that this 

number may be increased by 10 seati;;, i.e., to a total· number of 
' -

. 40 seats: Of the 10 additional seats, having regard to the non-
. . . . 

~, . . . . . ' ' 'I! - . , 

representation of women and non-tribals, the Governor may . 

'nominate up to five members from' these categories-to each of - . ' . ' . . 
I • • - , - ' > .; , • ' ' ' ' ' • • •.,, 

:the ADCs. The other fivl! may be elected as follows:- · 
' ' ·. ,.. • • • .::: I I ' •I ' • 

I 

o By Syiems and Myntris, from among t~emselves to the. 

Khasi Autonomous Council. 

o By .poh>is from am~ng .t~e~~elves. to. the Jaintia 
' ' 

Autonomous District Council; and 

o By Nokmas from among_ th_emselves to the. Garo 

Autonomous-District Council. 
, . - : . l 

9;30 · Tripura: In Tripura, the Tripura · Tribal A~eas, Autonomous .Qistrict 

Councils \vere -formed in 1985' and. every ·such' Colincir-has .. 28 ·elected 

members and two members· nominat~d on the basis ·of the Chief Executive 

Member's recommendation by the Governor-from amorig the Tribals. 

•• • '. ' ~• I 

As regards , Tripura, 

recommendations:-

the Commission makes . the follo)Ning ·. .. ' 

. , .. 
(1) The reco,:iunendations m_ade by the . Co~mission 'tor other 

• •• ' ••• , I 1t•. '!,; •. 
Autonomous Councils should also apply in respect of the 

' ·. 'i t 1' ! ! . ' '. • • 
Autonomous _District Coun~il(s) in Tripura. 

• • ~ • • I I ·• . ' . . . 
(2) The number of elected member~ in th~ Council shouJd be 

_ · I · . · · ,t · , • • , '-. • 

increased from 28 to 32. 
' . 

, . .,. . , • , .• , . , , ··.) f •;·, 'l l \, . , 

(3) The ·number of nominated mem_bers should. be increased to six 
, . , , •.. • . • • , ' •• '. I~ • • •. , . l ( ' ~• , ,; ! ~ 

fr9m the current two. The exist!ng non-.tdbal seats (currently, 
. . . . ' ~ i' . • ·,. . 
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they h~ve three elected seats) .be. converted t9. tribal seats. 

_ Three nor:t-tril~als r,nay be nominated by the ~overnor ard three 

tribal, women .. may ,be . nc;ii:ninated_ by•, the , Chi~f. Executive 

Member. 

- ' ' 

9.31 Mi?or;Jm: lfl Mizoram, there are three Autonomous District Councils·. 
-•~~ : l . . , ' I• ' ',, ~ ~ . . 

(ADCs), namely, the Lai, Mara and Chakma .. The Chakma ADC has 13 · 
. - ' , . - ·, : - .. . . ' 

elected members and 3 nominated members. The Lai ADC has 23 elected . .. . 
~ - .:: , l • . : ~. : , . 

and 4 nominated members. The Mara ADC has 19 elected and 4- nominated 
. J ~ • • 

members, 

. ' 
As re!)ar'ds· Mizoram, -the' Commission · makes the following 

recommendations:, , · -

(1) An intermediary elecJed _30-me,nber tier b.e developed at the 

district level in ~reas not covered by the Sixth Schedule, i.e., 

,; excluding-t!J_e Chakma,. Lai and Mara. District, Au_tono111o!J~ 

Councils. There· would ·t~~s bJ! ·tw_o tier~ belo..,, the: State 

Legislature; the District _and the_ Villag~ .. 

(2) Village Counci.ls . in non:-Scheduled .are_as b_i;l .given more• 

administrativfil and judicial powers; two or more villages be 
' ' 

combined· •:to form' one· village council, given the small . . 
population in the State. 

(3) C(/~~i~~~ation be giver .to ~ropps seekin.g ,Sixth ~chedule 

status, depending on viabili.ty of the demand, including size of 
; . .,_ ' '} ,~·, -, ·_ .. , - . . ~-. . ' - ' ·, . ' . -
population, territorial and'ethni_c contiguity. 

', - . . 

(4) Central funding as, outlined in gen~ral recommendations be 
l · , ·, I l . • .,_ ( 

provi'ciei::t to the ADCs. · 

(5). Nominated seats for .womer{ \,;n·~frih~ls and \;l~t~ Schedule . 
· ... :.: ;._:.... _· - 'J,•i ,.-, ~.i.1 ,.,~ ,. '3 i.-~~~-- i 1~.: •', _, • ~:,. ',\·t.-1- ., ',,· ... ,·•· .. - ~ . 

tribes in non-scheduled area (riot. to exceed. six over and 
}.:.•··i•' • ,·.,{• :,~·-r,1· J ,' ,:-:· -:.1 ~ -;. ! .,~ ·•~, · 

above the size ofthe Councils, makmg a total of 36 members); 
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current size of ADCs be increased to 30 . with a similar 

provision for women and non,scheduled·tribes. -' 

9.32 Manipur: Manipur has been seeking Sixth Schedule status for its hill 

areas a~d this request needs se'rious consideratio_n.-. -The 73'9 and '7 4th 

Aniendments_are applicable to only those areas of Manipur which are in 

_ plain_s and these provisions are yet to be fully"implerriented. 

As regard;; Manip_ur,. the Commission recommends that- - the . 

· provisions· of the Sixth Sch!:!dule be extended to hi°II ·districts of the 

Slate. Also,: the 73rd ·Ameridment be implemented vigorously in the 
• ' . - - ! . . ' . 

areas of the plains. where; despite E;)lections·, the system !s virtually .non-

existent. 

9.33 Arunacha/ Prad~~h: Since the Governm.entof Arunachal Pradesh ·has 
• f ., 

already implemented the provisions ot"the. Constitution _?3rd Amendment in _ 
I ' 

toto, the Commission does not propos~ to make any·recommendatio·n in this 

· regard. 

I,, 

• 

I, 

/ 

.Y 
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' ' ' ' 

CHAPTER10 

'ilJ 
PACE OF SOCIO-ECONOMIC CHANG

0E AND 
·. · · '' .. DEVELOPMENT1 

' . ., .' 
,. 

·1;., 

Constitutional Aspirations 
', ' '1 • 

10.1.1 . · The Constitution aimed at a ·social -revolution that· would 

transform, !tie Indian' .society. There were. many dimensions to tliis historic 

endeav;ur. Ther~ was, first, the task of catchihg up with th~ agricultu'ral· iirid' 
. ' . . 

( inpu~trial revolutjons \hat_ ~~d characierised the .developep world. This' among -. - . . . ' ' . ,' 

other reforms involved vast technological, changes for increasing p'roductivity. 
, , ' , , ' ,, ; 11 ' ! ', · ,. ' ,• ~ I / ~ •' '· • •• .• ' • . ;, 

of path .capital and. lab<?\Jr., It was not e:;isy to introduce hew.techniques of 
• ,, ' ), • • • , , , , r ._ , , I , • • 

production based on .modern _science and technology. New structures, and 
. ' y I J, , , : ' 1, •'·;!, • , , • , , .. , _ , . , , , -" . 

.i[lstjtulipn~ 0had. to be ,c'.eated t_o. st.iii _th,ese,. a difficult, i:;ind .~i_!?[UP.l_ive ex_erc,:ise in 
. . ' . . ,., ' ' ... ' ' . 

' the best of. circumstanc13s:: .. 
.r ,.,, ~• 1. ,\;, ij, l-. ;1,,_ . t 

, ~ ,_,.,·1JlliJ', ~l, !• . - ._,,:-"" ,,·t, ;; t~ (·:; •~.-,-,:,': 
10.1,2 In the '1nd,ian context the~e- were other serious, obstacles to. be., 

' ~ . ",' ,,, / , /, l, ' • •' 1 • • f ; ', • • , • ' • ' ' {',._ ' ' ' • '·' •' ' 

overcome, obstacle~ that had not been confronted by the presently developed · 
• ; • ,' '. '. • , 1 • I •t·- , , ; • . ~• " 'I ·,. ' '•· • , . ,·" • I • 

natio~s.J:lifr.arthy a,p~; ~tt.:rjf!a,~t ineq'u<\l,i,ty pr~sent~g. an .e~tirely r\e~ ·fsp,e?(!. , 

in Jn,dia i_ri. t~e s?ap~ s91~ t~~ ~f'lslf. sx~te_rn '{l'.hi,c~ .~liDE/.~ th~ p~~~tive E/mir~i'rs .?f,:, 
vast' numbers.: condemned to l:;ibour. in conditions of degri:;i_ding exploitation. ' 

'•' • 1 •j ;,•••:l"':• •J ,. 1' • , '. ,. • .;~ _ _,t :.•'•, ~- , 

~hf exJ:>!O,it~~:' ~Q,d.; t~~:.:Elxp/~it~g ~err, poth itripp,e~ ,O! _hum,?fl, d!QDity. ar:i,d, 

worth. Patriarc~y' ~dd~cl.,,y~t an_other elem\lrit' ot s~bjeptior;i .. o,f' wc;ime~ 'and, 
"- ; · "• , f ., . ·-;"' • • ·: 1 .. , ,, • ' - • , , ' ' • • ' - , -· ·, ,. ' ' • ' ' 

ch)ldre,n. folJlii~ .e.n,orm9usly tragi? bJoc~ag\J: of }n/tiative, ,:;in;d ir;irov?ti~9. 
• ] I ' ' ' ! • ' ' ,, ' • • . 

R(llig_ipus diff\:r~rc~s,:o
1
~ :;icipl)Jra!. tradit[on,;fere,turn!;~ into a

0
_pemi_?i,ops.;9\yi~r; 

by the deliberate po!icy'. o( the master mind,s of the Raj ~hich COl]tim./e!? to :cast :· 
• •

1
; •• , '.'.• •• 1 ,: .. ,.,1 ·.: I • ,1_

1 
jr!· , . . . ·: . , . , , , , _, 1 . .. , , ,., pJ .- ; , 

its.vicioUS)~~a~o;,vs:orJrP_!J-?:P~lity. ' ,, ' ;, 
' - f' ' 

--~,- . .:~~-.>' r J~;•t:·~-~1 :_,h)::·::_l,. i:]·(:-;; .=.·•,.,:·. ;1~,--~~ .. ,.,r_ ·,·,, 11. 
10.1.3 · The colonial ,"Version of modernity not only carefully preserved 
t:·', !· .-:;.\ 1 ''r.:,r' ~-'~-, :·,:-1 ;._ :: Fi-\':' ·; ' ' ,,,--,r!l'"!'~ ·..,., 
inherited inegua!ilies .and . qppressions; but al_so overlaid them with mofo 
- > .,:·: \.'_1,-~, : ~~ '. ·:~ !i i" ,,., t ·J i1, ! : · '1 ·•·,· ,·;- 1.·.'-;' I 

/ ' 1 

'; 
' 

. ' ._ . r .' 

• .. . • I • 

1 SSe-~-1s~ ~b~: ~~~;ultation ~P~p~r\~i~aS~d·-b; th-~ jibo:,,,~,iSsi~~·ioi
1 "~a~~ Of :Sbcio-:Econ~~lc C~Bnge ' 

Under tj,e Constitution" in Volume'II (Book 1) and,the Background Paper on "Pace of Socio-Economic 
Chan·ge and ·oevelopment" in Volunie-11 (Book 3). ' ... , '. • ' • . ' 

! ,, ' ! ·, . ' • ' 

., -. ,,. 



·powerful subtexts of new inequalities of a parasitic feud<;1lism,and dominations 

deriving from arrested development. 

10.1.4 Faced with the daunting task of modernising India against this 

setting, the _.cqnstitution makers set to wqrk with unflinching faith and 

uribounded ho~e - faith in the rev9luti~nisi~~J:1Jrinciples of liberty, eq~a'my_and 

· fraternity and in the genius of the Indian people to build a better future for 

themselves, .and h9pe · that the promised transformation would be 

accomplished without violence and within the framework. of;demoi:racy. 

Progr_ess towards social justife 

10.2.1 The Preamble .to the 'C6nstitution accords primacy to Justice·, 

social, econc:i'mic; and politic~I. i~- the rnaking of state policy ~nd · in state .. 

action. Accordingly, an·. impressive array of legislative. enactments - and . 

executive orders have provided a firm_ legal framework for gov~rnment action 

to ~bolish. the rnost outrage,ous aspects' · of the cast!: system, _viz.:: 
untouchability; _to anchor in law the scheme of reservations for. the Scheduled . 

~astes and Scheduled Tribes in· political institutions o( · governance, and to. 

provide for reservation in governmenfservice; and education'al institution{ fo 

reform· land relations in order to· e·nable the· weaker sections, predominantly' 
. ' . 

belonging to 'the schedulecl castes an~ scheduled tribes, to access productive· 

,,,,.assets so that they 'maY workwith·freedom and "dig~ity; to protect the incomes 

of 'landless labour and ma.rginal ·1and holders through. minimum wage 

legislation; to provide financial and organisational re.sources for the scheduled 

caste children to receive elementary, ;econdary and' 'higher education; to 

prevent and penalise atrocities; to allocate plan ;resources under specially 

designed sch'emes f~r economic; educational 'and _social develqpment cif the 

schedul~d castes and scheduled tribes and to provide the' plan mec_hanism of 

Special Component Plan for SCs and Tribal' Sub-plan. tci 'channelise more 
' . 

c:ievelop[Tl_enta_l resources to them ,fin~. to. integrate the s~hed~led castes_ and 

scheduled tribes with t~e m1=1instream of social and economic life · in the 
t, . . I • •- ' 1 

country. There is.a misconception that the problems of Scheduled ,Castes, . 
Scheduled Tribes and Backward C:la_sses are se"ctional and marginal. In 

reality these are part of the central and core problems pf the country.· These 
, ' • .a ! • • • • ( ' ~•: L .a• 
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three categories. of people constitute about 314th 'of· the population· of the 
, ,"I lo j 'i; • 1 • , : \ , : ' I , / , - ' :. ',' , ' 

cpuntry and almqst the. entire phy$ical l,abour forc;:e of th:e country .is drawn 
_. ) , ' • • , •I)!' • • • • ~• •, : • i •-/ • 

. fr9m the'.11; It is t~e failurE;i_ to t~~klEl t~~ir ~X?P!em$_~-~o. ;;is t?, wmove \~eir 

,disabilities and secure t~eir full potential for national ~ev,E;i,lppmer;it ttJat ,lie.s at 
' .. , . , . . • .. , ·- ' - . ·' . 

the root• <;>f the many weaknesses faced by pcist-lrdeperidence India to this 
' . . 

·day.,, Therefore; these:c.issues ,,and the remedial · measures should. be 
• 1 ' • • 

. · , appro"ac;:t,ed as CE!nlral and·core copcerns of India. . . 
. ,",_:, . ·. ,, 
1,, I ' , .-

.._ 10,.,2.2., .. ,11).~ lr,u.e,.m~t!he,r~;is,so~e pr~Qress)!-1 _q~e~_kil)~ the mould.of. 

,. social i-n~qua!ily_ari~ ~~S\\l oppr!)SSion and, i~ the ~conqmi~··aD~ edu~ati<;inal· 
,• '• '•, •• , ' , , 1 I~ C, •'• • ,, '' I'";; j' • • • • <· , : • , I • • 

, spheres but tt,ere is .a long way to, go' before _social _eq4ality,_ educational 
' :11 :.,I ,, f '_ • , ' ,. 11 .. :-'.1.., ''. , ,};,i I. '. • ! ,' I _' 1. ! • •.,,.i ,.,}ii(' , I • ' 

· ,,eqµal!ty, .. freed.9rn, : . from : ca_stE;i.,. oppressjon, freed9m · . fror.i;i ... econoi),ic 
... ,,i, · i,,, ,,1, ·'•,·'._'. \.,,,.r l ,., __ ,.;1• ,ti,,-~.•- ·'"•...it,,, ~• --.•~, 

. :dependence.are achieved. The. traditional sanction for. inequality has been 
; _.,._-··•; 11 ····,,:! ';.•''·,·,,- .' t-.: 1 .'- .. :,•, ._,, -~•, 1,,-.··,,t ~~•-:-'•.i.J 

. decisively questioned ,and· to some extent uridermiRed. What is ·most 
~· l,- ,,, -r \·.: .' '!", ;i i · , • . • •· . .. . ' 1 ,:·.1 ~1 :.r' !·.) • 1

:, :..-n1.'; _:_,, ,"./ 

. important is the cultural and intellectual upsurge in the dalit .commu'nities 
•,•II,-:;,/ :it.•l_1;J;!'L~-;.•,,:••,:, •••~•-•••, ::};, l'.a•,. ,; '•.!.,,' ,•, !.~ •~~!_,,;,.:, 

. ; acr9:s:s the. c,quntry,,evi9enc\ld iri _their )iterary·and intellectual pro~1,1qtions. This · 
.,:, '·': ... '.:_'•':·,_--;'·•·•·,·:".I.•·.····~,. ::'"····-•.I,,,, 

_ i~.a 9evelop,~e,nt ~~ic:h,,.plls us Y!.ith hop.~, fRr th_7 !~tur~. :~-- : _,., ... _ ... ,,: _ 
' . . . ' 

·:·: , ·• ··1 ,·•._. ! ~; :·. -,: .. ··:: ,c., . _, ,,_ •• ,·, ,'""ir•.lt1 •. •,,'-'j,, -,. 
10.2.~ Yet, ·one· still wa.1ts for a cultural revcilut1on'that would uproot 

_ inherited · atti!LJ('.fos, ~~lues, 'iristitutio~~. '·1ia~tic~s; ~~d.' pbihJ~s; "rcipiacing. 

them with values and attitudes relevant to a moqern! · eg_aliiarjan soc[\!IY, 
• '" ' • •• • • '\ •. \ • 1· . • • 

Education has still to perform the :role of dissolving the en~rusted deqris of · • 

birth sanctioned·,superiority and; birth-based ,.discriminatjon; deprivation-and . 

exploit_atiori: Vast. numbers' of landless and -margjnal:.farrrie~s • still-.hcipe .for a ' . . . 
change in irwtituticinal• arrangements .that would end, their: abject dependency 

, , ,, 
on the existing power structures in.the.rural.areas. :, ;,,.,1,_;;,,,. ·,(,·. _,. , , 

, -•~'1.) -,.·· , __ r; 1 :: ··'.e~!:_t,1,','~;•~·:;,:·1,.1-··;·. 

. HoV-'.~'{er,}~v~n,_;,vhen _J~c~d _with ~he re~!i_\~yq~e. g~p q
1
etween 

• _, 'I • 

10 .. 2A .. 

a_9pi~ation .~nd. ~chieverri!lnl, "Y~. cannqt but pa{ oyr _hu[llble, tribute to, the 
.\ ,.. • .• • - .,,1 ., :. 1 __ ,_ '.· , : .•. • I, ... ·;--•~t-.i I~_• 

fo~esight and .wisdom of the .cr11~titµtiqn rnak,ers in. front~IIY. tackling ?IJJssue 
• ' •• - 1' ' "' •• J • '·. ~' ' ,, ! ' I \ ' 1 ..... I ' ~ 

of immen·~.e si~ni_ficance, to. ni3tion .. buildjng. It f~1;1~in's fp \~~ ?o ;R~r7.:(?.~ard 

the .task of. b_ringing. abo1,1l ;=lOCial, e~,~r:ion:iic -~~~ ,!)9pca\i?D,al, 
1
egui3lily .f~rliflsd . 

by ,t~e [llandates of, ?~r C9nst1tution. _Re~~-1:'al(QI), n9, 1;9qub~, ~~\P~d Jhe 

d';lP,rived_,sections_to s\lcure ~. ~hare1 thoug~ .~ot to_ an:-~~:e~~a~.~ !':xte~t, ,in 

. gov~rnanc,e. RellE/ryation ':Val?, il)tended to,. be, part of .!3 CQrnprehel)sive 
' •• • • i • i,_ • • ~ • )._ l. 
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,,,.,,,, 
i, • '.,.._ · . ." • -.' _'. : 'f _

1 

•t.• · ~ • •~· 1ri• t > ._·, , ': • .·.••;;, 

.. package' of an -enlii:e gamut cif ec·oncimic, educational and' social measures. 
. . -~ 

.This . compreliensive p~ck~ge ., has not been · prbvictJil , in 'its . fullness. 

Consequently' :r!3servation ~icine 'by itself has not been' able to 
0

briiig ~bout the. 

total ~ocial tran'~fbrril~tidn -~nvisag'eiri~\h~' Cbristit'ution::· .. . '': . . ,, ',, 
,, , ; 

.. 10.2.5· · The outcome of the 'failure :10., pfo~ide the comprehensive 
' ' . ' 

package envisaged by the Constitution, gives material for a ·sobe~!rjg,th0ught. 

More than half century after the Constitution, the bulk of the SC families 

k lEi1rilain ag~icu)tll~I wage l~boiJrerd_ as ii/m~ ~~sf many ~~nturies: Th~ bulk of . 

:lii,sfs tonti~D~ t~' r~m~in iri re_rflbl~ areas· a~d. are i;>~irig progressively' deprived 

i::·~f th'eir.lands'~oriverting i'nariy of th~m into· a'gricultura1·1abo~rers!'·!The'bull< cif 
,··, ~:, • •.,-,~-,' I • t, .· " I ~: '· '~ l •f.-rl I .. ' •'•!· .: , • .. i,,. ' 
· the backward _classes pertaining 'to ecbncirnic cate:gories l_ike · tradition!!l 

:- ·.1 ~ ',·,I_,•(', i•"• I • 'h,t. ·, .... i-~·-L ,.,, , • ... ~., .. , ... ·' 

.. artisans:· fisher-folks ahd the like' I are" being deprived of "their tradilicinal 
J-' -~/ ',._r:~,• •, • .. , •, • •J ,t .• _ f:1.' l · ;>,1\• /,~_. ', ~ '•"': .. 1 -< 

. occupations while being demed access to relevant te_c;:hhology .an·d modern. 
1 , ,: : , ,..,., _· , , -~ , • • _ ~ ,, • • r'.• .n-·_. !. f •i. ·_• •~•• .•• :, r-·~ 

. 6ccupations; 'ihereby puslling. them into' 'the· uhorga:iusei::t'-lali'oufforce. ·; All' the 
,-, ! .• ••-(,;,, •. i ' •. ',."., '-~- ·t; .:,,;•·' •,, _ ••• ' ,. I • • '{ 1 •,,~-,-• 

. · three' categories continue to 'be the victims, in 'varying forms· arid ~egrees: of 

all-round deprivations,': cli~Erii'nir\~tiori~ 'arid> ois~'bilitie~. ~ in 'aii' 's~here~1 ~ 
' . . 

economic, educational, social ..., ·in the .case. of SCs extending to the extreme 
, .'I' ,'. ,.; -,,,,,' · '•.'>) _1.; •':II,,'' .' ') ,, ,• . 

,. of ~ntou_9haqil!ty ;and [n the, c~se 9f s:rs !~)he extr,~~-~-of !~ola~i~n. ··\· . 

,, 10.3:1.", · In line with ou~:,earlier,analysis·.of:.lhe,:Executive and Pub!ic 

Ad~iriistr~tion'(Chat,te~ .6);· we emp.tiasise the paramou~t need for.,a -r~didal . . . ' . . . ' . 
·. red!Jfinition,,of.governance -I<;> change 'ihe,.mind-set. of the political executive 

. . · '1 · , 
and the perma.nent;civil serviGe.:,The movement.must be from-governance to 

•self-gov~·mance.:.· It should ::be rec.ognised that constitutional' rights of the 

citl~enry,: h~~aii. di
0

gnity, Human Rights: ·h~maii security are not rewards of 
•~ ... 1·· ·'t',.,:•$"· ·,·•,_, :,ff;rr:,_,,· :•\1, '.- 1• .. r.•' ~ 1• .. ,,.,·, ,._, 

devel6pmeot · but are critical ·10 ae.;,e1opinent itself. Self-governance must 
, • , . ,...., ":'. r""•, •' • •' '\_ ' •'• ' • J'· , • 'j - •,,._,r.. •• ': ,, •. ,._ ~ •. • \ • h • · 

. ' necessiirily_"·iiiclude ~evelqpnierital 'autonomy' for SCs' and .STs' ·through. 
( , , , , !1 · .' ' ~ . ·, -••. , .'~, .. i . '1.l''t • .,. , , ., . i l·• , J"· :: -:: • , '. ~. 

efnpciwered special institutions on 'their behalf and empowerment cif SCs, 
·· ·• 1 .··••:._ '11 ·; ·1,·~.---~::'- 1 ,r·•,•·· \·•. ,';. '- r-. 1·•1~1 •·' .;, 

STs, BCs and other deprived categories 16 shape relevant and· appropriate 

. · · pdli~ies ana' ii'ro~~amir;e~ · f6r th~ir .dev~loprne~t ahd \~~po~er~ent' ami' the 

·: implementatibn'cif tHos~ policies. ' Since "civil society is ah important·'ele~ent 

figuring concep!Ll~)ly iri modei o('~~lf-gbv~°tnarice\ it ha~ to be ~mphasi~ed 
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, 

1tpat civil ~oci~ty 111ust includ~-$ch(:l~4led-Caste, $cheduled Trjbes, . .Backward 

,,, Classes ,and otp~r.,, d_eprived categories ... qut!:,ide · Government and 

.• g9yernmental, institutio11s and th~y should be enabl!ld. to have a hand .in •the 

,;rP9nt[nuing proc~ss, of:cjevelopment and programmes. 

!•~ ' •. [_,.,., • • • :;., }. i•I~:,•,•-• ',:1.,; 

10.~.2; " " -I:~~-- -:~T~~f~i~n_,,!:~.C.~\1!~~~ds_}~at_-_~it_i~~ri,~•- f'1~r1!1r~ be 
preparei:t by, every servi~e providing d~partmenVagency to_ ~numerate 

,;i. ····•.:·,: ,r,i ·:~:f·-:.,:--1~ :, .. ·.~: i~L ,. ,-,.:; ~·.;1 ... :. :-i_.·, ''t .... :.i.~ ·:::1 :·r•c.:.~ 
the entitlements of the citizens. lr'I case a citizen fails ,to receive the 

. · •. ,..:•.:;::,, !', ~-- :i; ;•~;!1:~·.11' •·.-•• ~. r•,r,/ : , 

public goods-and.the services in the manner and to the extent set'out in ,' · · 
~ ~ . 

such charters, he/she, ,s'101Jid,,pa1,:e,,re,c_oyri;_e :,9. an ,~asy ~rid eff~ctiye_ 

system of griev~nc~ redr~ssal·through chartered Ombudsm~n;· Thes~ 

'·:citizen's'·cha"rters :shciul~ inclu'de sp~~focaily tile ·'entit1eri-1~iits of,cltlzens 

;:;_, ·_lieloiigi~'g tf ~Cs, -·sT~' arid· cithe~ ~eprived. ~l~s~'iis: : 1~· the:~ase, of tlies!! · 

:, · ·cleprived! 'classe~ u{e, charters, 'can' with;'·aavanfag_;'pr~•,i°Idt: 'for: National 

.: ,'.arid' State -Comniissfofri for SC; '.,sr; . BC. 'Minorltle~/ w'~inen; ·-safal . . 

· '•kilramcharis', . fo,-: "function ;•,•effect!veiy' .,:as ,; ·001bildsman~bodies .. 

l'. Concorriita'ntly,· the• 'Comrilissi6n h1i:cimmends tliai the· .. cfiartei-; cif these 

•I National['ana State ::co·m,mission's : and 1•th'e 0\vay they ':"are''consi:ituted 
' I -, • • 

' -should be such·•as-to'facilitate the1'role, inter alia; as-orilbucisman!b'odies 

c'.'•for'. differ~n(de.pfl~ed clas~eS:' . . . :. '. .,,;-;_, ~;:•,•:Ji!.,,· ' 

i ,. _., 

,10,9.3 .. , -·_. Persqnn~l,, J?_olicy. sh9u1d;,9on~.c!ous!Y.c a,_in;t,~.~t; ~~n1:1iti_z;ing, ,pl_Jblic 

,. : ,si:irvants, 1;esp~c;i~lly,_, offic~~s ,in, tht:1, lpdii;m J.lidministr':'1t!Y~. S1:rr;vic~: ~ri_d. the 
• •, . I- I 

ln~ian Polic_e,.9~\V.iC_~ to Jl;l!J)/P~C::ia! nf)eds of.,WO!l}ep,.Jre: s~be9l_J)~~! ,castes, 

:-the i;;cb~flu!ecf Jri_b~~ •• min9ri\ie~, ~rd _ other '. ;Y'~-~-k.er._ ·septigns,, The 

Commission recommends that the .Civil Services Boards,,:reccimmended 
- ' '•' ··••.i.· .•. · ,~;, ,- ' ',._.. :· .. , ,_, ,,.., •-.•,:•:'t . ·~·. '; . 

to be s~t up under Chapter 6 for considering,,,P.~91J;19!i~i:i.s -and 

placements, should be directed. to specifically consider the performance 

of' officers' in. pr6fnoting the' wEilfare of scheduled'''clif\tes; sched4led 

tribes and other·· deprived: categories. I ,:wh~n :'. 'offi~~~s I are·. being 

consid11red for promotion and placement economic agencies/min!~trles, 
;.;:\:r[! -: jf'. : - , .. 1,--·q,U1.11 _.:.11,-: ;.i' f--'·· 

weightage should be given to officers who have W(li>ced 
/'i'.•----~ :• .n'H1. ,., .:;-t;-:•, !_ ·; • :,·, ;, Jili-r 1 ~i,'. ·1 • : 1 • r 

conscientiously and efficiently to implement constitutional values and 
. : . . : ; • . - • _- ., .. ' ,. . '. ' ("' •i ( ; 

norms - under the law' and" rules and" regulations for the welfare, · 
"• ' :, ' 

' 
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• 

. ;_deVelopinehf anci -empowerment of<the:above' disadvantag~d cate{iories ' 

~nd those who have failed In '.this a·nd tho"se ~ho :have' not ~orlted at 

least for five years in the areas aitd. sectors' pertainini('to· th·ese 
' . . 

categories should be excluded froin placements in,· ecciiio'i'nic 

ministries/agencies, For this purpose, the Commission recommends 
. , .- ' . 1 • , { _ •1· S .. :- •• , ,:. ... /)1\t>~ ~- ·~: ·; -~~. ' . 

that provision be made for Social Justice-Clearance. before an officer of 
. _,.. ,,.'f,•,• ' r,•,, _;',-,;~•, <, • ;,· i,;,. .. ,-,; ~-/#-- ,,,.-., tl[• ,.,, .·••, ~ " 

class I or class · 11 is promoted iilong the· lines ·detailed •in para 3.2_ at 
"'. _ • -. ' . ·.:, '.:~ ;" , ,.- ·•.1 ,r1' " - •' , •·. ', r. ~· 

· pages 1390-1391 of Book-3, Vol.II. 
·, '., . .,-- . -~ ,. ·.· .. ,:' .,, 

10.3.4 
•• > -

' ...... :·:,'~ __ , .. ~:•:~,,.·,',··'1- ,; - '•• 
' ,;: , , , _ l i ; , : ' 

The Commission rec·oriimerids.:that:· 

(i) ,;:· ,;-re,~rv~tion_ for SC~ ~nd ~Ts. _sho!.!ld, be ,b~o~g.tit uncler_ tt;i~ p~rvi~w 

, of a statute_ cove~iQg all 11s1;1~ct~ of,reser:yaJio·n,, ;as. cl~~ail~d. ir;i p!Jr~,•~-1 o 
- }.· ;;;_ '., ,,:~ - -- . : . - - . . ,. . ' , 

, . at p_agell:, t49~•1408 of 1f:!ook~~; ::Vol,11, .Jncludtng .se,tting, 1,1p Aff'/,<s.ha,n 

· ljyaya A_da(ats or Trii?_un~1i,; fo ;a,~judjcat~ '. up~r;i ,;:ilhci!s~s. aiJ.d di~P.u.tes 
I • , • • 

. pert_alnlng Jo.reservation 'in OP9.~.t~. and· v~cancie~ in .Government,. P!!.blic . ' ' . ' 

. . . , Sector, Banks and other financial ,institutions, Universities.-and all..other 
' -, . ' . ; . . ' .. '., . - - ' . . . ' . ' - ' . . ·. 

• 

,l,nstltutions. and' org~nisation,,Jp which_ rese_rya\!9Jl~·are .and bece>m~ 

. apBlicable. These, Trl!]unals 'stloi.ild hav~ the ;_st~~us C>f High Cpurts, 
. . · .. 

api:,eals lying only to the Supreme Court,;-. Tl;l~~e/rrib_unals should t;iave 

their main Bench at Delhi anti other Benches·-in _the States. The 

Chairperson, Vice-Chairperson 'and· other Mernbers· cif the.Tribunal and 

. 'its benches should . be 's'elei:ted oh1 the basis: of-their record 'in' the 

'implementation' of Reservation·· in' th~ir ;earii'er·' po~itioh~--: The·'~tatute 
1 , . • ' , • ·.- , • 1 ' , •,•.• ' ::: ,:'. ;, •,. "' l-, • -. ~ :, . 

should, ir:,ter alia;, have a penal provision· including ,imprisonment for 

'those -convicted of' wi,lfully'" or' negligently failing rte,• impiement 

'reservation; and 

· .. (ii) the pro~~l:!eq .statute and'.;related,,provi~Jon~ .. should be, bro11ght 

under the Ninth S~hed~ie to-the;constitution .. · , : = ·,,. . . , '-. . - . - . - . .. . . . . . " . , . 

_-, ·- I.- ·--,• ' ···,_;.J•.• .l.-;~. ·.".J;',i.\),'_,·~·.1 :,··, __ -''·.•tH._•-S' 
10.3.5 · The Commission · further recommends that the three 

. , ,J, :·,-.· ... -\..t,· >•.:; 1;:·,t-, ·t,:•L·' .. _·•·~.1, 1 .• • .',::·,t 
. constitution --amendment enacted in the last two years to undo the harm 

••• • 
1
,(' •• -~ !' ·-:·c·•.,~:-,· ·-_ ·,.•· ,•,.·:~.~-:, ,-•-;r: / .r :---- ·, i:r -. 

done ·in 1997 to the;: long pre-existing rights of SCs and STs in 
.·- _ -.. · · ·.· :,•·. ·, ·.; 1 t;:.r, · ._r,.,,. ,· ·,· ,: ·. ~ · .• ·: .· l 

reservations should be put "into effect forthwith. The Central and S~ate 
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·,· 
; 

Goxernmems · sh.ould amend the executive. orders issued in 1997 

regarding the ro~ter and .res.tore the pre-1~96 rosteri This should also 

. be brought into .th.e purview ofthe statute mentl~ned above. 

, :.1 -• 1,, .- • ~ •; ;•, • '. • . ':",, . .' , . .. , 

10.3.6 The Commission · recommends that · Reservation for 
. ., . ' r • , . ' - - , •• • ' 

backward class~s-sho.uld. ~lso be brought uiider a statute ·which, while . 
•·',1,--::: ·,.· .,--..·!::., ~,.-., ;)~,- ;1 :· :,1·. ;: ~,,._,·' - ;_ -, . 

containii:ig the spec;:ificities of reservation for BCs should also contain 
.·, ·-~-.;·: i:···, ,., .. ; ,· 1::. , , •· :., , , • _, ~ 

provisions fo~ Arakshafl Nyaya Adalats or Tribunal for providing ~ustice, · .. I 
.- ,:, ... : ···~ : '_:_l (' ; . - C • • ·: '_! I ' • .' • ' • ' • • • ,. • • : ' ' •• - • 

In Reservation, penal provisions etc. as recommended in the case·of the ·· 
_;. , ~. _. · •... J••·,• /. -; . . ._.- .. ,,·-. ,~~•s_,· ·· ..... : .. ~< 

statute In respect.of SCs and STs. ,··, ,,,, .. ··. , , 
- ,., •• : ' • ' • • '· ~ • j..' ' • 

. . ~,,,::; '. ' 
' ' "'. ' 

10.3:7 The •Commission reco'rrimend~ tli~t1lt should be; mandatorily 
' ' . . . 

stipuli'it~d in the Memoranda of·~nderstandlrig (M.p:9s:) Qf privatisation, 
• ' • l ' ,. • .• 

or dis~irivestment .. of '.public , sector undertakings .cttiaf the 'policy of 
res~niatlon- iri favour of·SCi, STs and BCs'sha1l\,~ ·co~tin'~~d·eve~ after 

• ' I • ,,• ~ •,- ' 

privatisation 'or dl_s-investfuent In .the same''"form\as'-; iteexlsts in the 
--,, .., ~·.: I • • • ' • ,_ l ! • - ';,-__ ~:; '.' •. , 

Government and,·tl'iis should also be inco~porated · in the respective 

statu'tes of reservation:• 'As a n:ieasure of social'ini:egration there should 

be a half per cenfreseivatfon for children ofrparenti:,one: of whom Is· 

SC/ST and the other parent Is non-SC/non-ST and this reservation ... ' 
sho~ld be termed as reservation for the Casteless. 
,i 

10.3.8 ' . In higher·judiciary, the' representation 'of judg~s from Scheduled' 

Castes, Scheduled Tribes and other backward classes is inadequate. Out of 

610 judges in the Hi°gh Courts, there are hardly·about 20 judges ,belonging_ to 

the Scheduled 'Castes and the 'Scheduled Tribes. In S.P. Gupta's2 ·case arid 

Supreme· Court Advocates .on Record3 case,, popularly known as the First 

Judges .. ·case' 'and Second Judges' Case res,pectively;·tlie Suprei:ne Court 
' . 

uphelct the constitutionality of the circular letter addressed by t.he Unionlaw 

Mi~ister requestiri'g the State Gov~rnments and the· -High Cot,iits to 

recommend the names of competent candidates belonging tc;, the Sch.eduled 
' ' ' 

Castes, the Scheduled Tribes,.women and Other Backward Classes. . . . . ' . 

2 AIR 1982 ·sc 149 
3 AIR 1994 SC 268 
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10'3i9 >1.11 ·view of ''the; above'· and' ali;o ·:taking' iriio accoiinf th'e :, 

· weighty·opinion against-:the forrrial 'introduction·'of 'res'er'vation irf'the:\ 
. . . . , . I 

higher judiciary, and ·the' fact'that•'o\rer(·'fifty· Yea'r's\ 'triefprogr.ess"·of : 

education, however tardy, has certainly produced adequate number of 
· . • ... , ·~ -;. :1 · ., --:~ ., ... ,•i1..,_::~ < -1~·~ :.·,,,:;. ·, ~. _ f:d7 - , (. ·:•' 

persons of the SC, ST and BC in evei:y State who possess the required 
: :·1, · ·. ;•~. -- (· .• ,r,i: ~:.,'• ·:r-... ~ ,; i, '\., ~:.'.·, ,,;_: ~;,'.':·"r" · ·, •''!):.',,t;·.• .. r:• 

qualifications, having necessary Integrity, character · and acumen 
• ,_: •· . t;,•it :- . . ·- -L~ ; f:;.-·•~·1 .. : ,. ~_,, ~.-.;;.,· ;,fr·~-- :-r.-... ~ ~~!;,; T::·,L ;;,: '· 

required for _Judges of _Supreme Cour.t ·and Hig~ Cou_rts for appointment 
; • t ~ ·~;) •• ' ' ,; ,,;•; •• : .:. . ., .. ;:/ ~ --·~ .\ :; ',,, •• • )::r1.\. . :~1 .:· •. 1,4' 

· as Judge of the superior Judiciary, a way could arid should, 'therefo~e, be · 
·, : . . ~:. ,· '.)~i-._,;·.,'·"•.•,:1••·;,• .. ,· .. ~-·,:-i·_:f!.~?i1":, ".,,-, .,t}r ... 

found to bring a reasonable number of SCs, STs and BCs on. to the · 
l , , ,!•:-~, ,•_.:)' ·:--,_,:: (./ •••~"t~ 

_Benches of the_ Supreme Court and High Courts in the same way in 

which,. in practice, It is. found is, followed. In respect of advocates from 
. ' ' . ~--- . \ - '.,' ': '· . ' - . . ; ' , ' ' . . . ' 

di,fferent -so .. cial. segn:u~nt~/reg!<>ns, 8f ~~~- c;Ol!f!,tl'Y{S!i:!!es. or. ~!fl'.~rei;it, _ 

religious communities, so that on ,the ·one. hand . the ·overwhelming~ 
, : 1 -·1 •• • • _, • • ·I ' ' ' '•• -.: • ' ; • • 1 • , • • •· "I i 

opir:iion .,1,1gain~t-·for!!l·aI,re!lerv~t,l<>,n In ·th~ Suereml3 Cou!1. a~d-:1-ligh/ 

· C<>u.~s is-re~pected anc{on th!! ot~~r· hand, th~ .fe~ling ot,alienatio:n of 
. ' 

the vast majority of lr:idlans comprising SCs, STs and,BC~ that,,in.spiie _ 
• • • • ' J. ' ' , • '· f ., • • • • • ' • - , ' - • •· • 

of. having, p!i!r:sons o!> requlsli~. caJlbr!l a~<,!, c;h11r~ct13~ ,among 'them,~ t~e~ .. 

are being ignored ii:i, ~_he,1!_pp<>ln~mer:it of Jµ~~l3s, is rli!_so~ve_g •. , • . . 

' , ' ,, ; ••• ~- ' ,. • • .j ~. 1, ,j :,1- : • • 

10.3.10 The Commission recommends that there should be 
• , ! .'. > .. , ' ; ' •., • • • - ; •t ,~ •'. : ' r .,. . ; i - • l ~ I . 

reservation for SCs, STs and BCs (including BC minorities and, 

especially Mo.re and Most.Backw_ar!l ,classes), with .a:,.,due. proportion <>f. 
' . ! ' • ., • . I. • ' • - •. • - • : ., ' • • ' 

womt1n from each' of these categoriei_; .in the .matter of.allotment of shops 
•' ,- ,Jt ' .. • I,'• ~ • '\'• .. ,' . • • ' • • • ' • 

under .t~e . public distribution system,: and- o_ther allotments like petrol , 
.... , •• • '· '· •• ' ... , .. • • j 

stations, g~s- a~l!!n~les, , etc, for d!strl~utic;i_n ,p_f coming£1i,ies by public. 

authority. There is need for support mechanism to help entrepreneurs 
•'• • • ' • • •' • '> ' \d ': • ; > I • ~ . 

among these. deprived .. sectlons . .,to help ,them to come up in these 
• • ' ,• I ' • >- • • ,, •' -'• r - .., • • 

business ventures •. , These measures ,should be taken along detailed 
·., • .,-. • ', ~- '... • ; , .. - •. , : , ,, • \1;' ·I~.' 

lines a~;~pelt~ufln para 4.6 at.pi=!ge.1393 of Book-,3 VoUI •. , .- _ . , . 

' , t, '; \I "• • :' • ' '•> • , ~ \ ' • , " •'" J ' 

10:3.1 f · · · In the context of PDS, taking· note'. of people whci' do nofhave 
• ,1 .-. ,, - • ,- • ' • ' : - ~ ' • ! 

purchasing power· even lei' pay for subsidised food-grains~ available thro!,lgh 

• PDS, the· -Commission recommends that massive programmes. of 

em.ployment be undertaken and expanded to cover-all such, pe~ple, 11nd 
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provide them • employment Jlt statutory · minimum· wage fixed for 
, '• ' • •• '.' ' • , . j :,; • · • ~••1· • ' !• ; I• r \ P, '.,::; • • 

agricul~ural_ labourers at least.for BO ·days in the yec1r ,over and above the 
" •• ·':,; ·• "t , ;1!, : ·,,· 

unstec1!iy employment they normally have. The nature of th«j! WQrk to ,be_ 1 
'. ,- i - • • , ( " ,.. ' ' ' I I~_ . ., '•~• 

undertak~n, the mod11 9f payment. of wages etc .. sh!?,uld_ be, as de!ailed in 
• - . . •,· • . • . . : . .,-.' ·1. -{ ·'' ' ,. 

para 4.5 at pages 1392.to 1393 of Book-3 of Volume-II •. Inclusion of Right· 
~ 1• ,:· ,,· ':. ~ ' ;~; ;; ::i ', . ' '• -,·: --~- . ,,;··: ·; ,~, .. / ! 

to Work as a fundamental right has been recommended in para 3.13.2-of 
;,f _1 i't· ~ . ·', ·,:'. · -· ,f; ,·•, , .. :-1,'~: ,·•:/ 1•,,::.; ··• i•l 

this R_eport an~ t~is wi!! previde the necess11ry c_onstitutio~al base ,and_: 
' . • ' .. • . . . , . .~. ' ' •' ~ . : . ~, _., • , l. . . • 

supeort fcir thi~ programm,e. · 
: j ; •,'~I • • ' ,- • ; '• 0 '\ • ~ ,. :-.:•. • I ' : • '.• 

✓ ' • 
. ,-·.-· ,', ,, , ,. . . -.1, . , .1, .,_./' ••;,,+•"!I' 

Educatio!i'"' i;~t?!~fishm~nt bf Resident/al Talent Schcio/s!arid·Protection'-
ofEducatfqn?!llf!f1:1r1:1~t.of Weaker Section~ ·, . ;~;,,,. ,~-,Y '· . ,;,, •. 

. ,·•· .• ~~..... ,: __ , ,_ :· ·' ".· _ ,,;r:. r1••?·- .•:: ::· '.,, :•• . .._ 
10.4.1 , Ecjucaticm was envi$aged as one of the .most powerful engines 

•;' ~' • .., 1 • ,.•:.• 1.., ,'. J .. ' :•,, ,.. , : : • , , , ,.,. !., :~ : ,, .. I · • ; •, :.: , ., • :! /, , \ •• • , •. 

for the,sopial §ng e,_ggnomic liberation _of the SCs, STs; BC~ and for bringing,, 
' .·• •·; ... ·,; · ·· · '' '.'; ', • ·!., ' '- ;; ' '.:i· t;• "•·'. .,- •J .• l •.. ·.;,, 

about social ElqUallty and empowerment of these categories, _The mandate of , 
, . • • • , ' ' ' _ • ~ , ' !, ' •., ),•1 • "• ', ~ ' , / 

,Article 46 of the Constitution is very clea_r on these aspe/:;ts. Yet the best, 

education has not-been brought within,the reach. of:theii"l;) •Sectior'is. In the· 

i;;c;intext of realities, It Is imperative to set up residential,!>chool~,Q.f high quality-' .. ' 

for SC, ST and BC, each of which is not a single comrflunity but,hu_ndreds Qf, 
'•' 

· communities, recognised and. categori~e.d together_ on, ~h.e ;basis. of. criJElria like : · • 

untol!c;:hability: and sod.al, backwardness. Unless suc;:h: 1schools :fire,, set up to~ .· 
them, the.goai,.of educational.equalisation'•and qual)ty e<jucation will"c;:ontinue., · _· · 

to elude them and: the constitutional mar:,date envisag~d by A.riicle 146, will : 
' . 

cor:,tinue-to be flouted. This .CommissiQn, ttierefpre,::•rec9mmends the; . ' 

establishment of residential schools for.SCs·and ~Ts,Jn·,eve!Y ,district in 
. . 

the. country - one each,for SC boys and.SC,girl,s, and :ST,b.oys, ~nd,ST-

girls, . .is Qne Item Qf-an i~portant package of compr!;!,hensiye measures;: 

required .for. the ••develop,ment and .empowerm~!lh,of 1~Cs. :~~~- ~Ts:,_;, 

Similarly,. the Commission recommends that resid~ntiaJ schQols -sh~uld , 

' be !!!et up for the BCs in1every district, one each_for•BC,boys and. BC::-
' . 

girls, including minorities who·belong to BCs andr,with,~p11cla!.~ttermo1:r 
' , . ·I• • 

to More Backward and Most Backward classes "mongt,BCs. Jh.e. 

proportion of-the students of the specific category,of weaker ,section~· 
' 

(say 75 per cent) and, of other soclal categories, '(say 25 per cent),. t}~ 
prlnclples of location, meth_odology. of coverlni;i the, Mln9rlty Bf,, 

I 
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. 1>· .·:;:_:: ~-il.J.-',/ ,f:,;: · ,·.'. t. ,,!•;:'J ~ ,.- . ..--.,.~1 ,~, --:,··rt ;;~/(,: . 
phasing and funding, mode of selection of the .candidates, management 

.• ,. ·~-·::~ ''!': ,,f··_.•;•>· .. , ' \':: ·:r:i ·:; ·1,, ,,/:· .. ::1-·.; :_,.i l.~ ;.l''~ ,, :~·1;:; 

etc. should be. _as detaile~ in paras 5.4 and 6.2 at pages 1395 to 1398 pf 
f;• '.• .. •: •/ . •"•, \" , • (> •• • 4. '.' r.'( .\ l •• .• ~ •· 1 :. • 'i.' • '.. ,: :~"·,(::• ;- :,. 

Book 3 of Volume II. This system has got the support of the prececfent 
l. : ••~ 't•••• ,!•:,'- ;,• , ►'/' \•:-,•• 1 ' •~ .•/, ~--,,-:•t:-:,..1fJ::;:1,,I 

and experience for the last two decades In Andhra· Pradesh. state, 
, I :•,: • '• "j~·:•.' ,, ' ' ' ..,.., ,:, ,' • •• 'i, .';': ;. • ':,;'J, ' ; ·.:,,.. '.• '/ ... , :.:; ,;}•, .:.:~,{'~, 

providing ground for hope in this Important and indispensable measure: · 
, • , , 1 ·,·• • ;. , __ '. , •. • ' • ,- • ·' ,· , • • • ;• ~ • ,•~, r-,' .f • ~ 

' In addition, the Commisslcin. recommends that it' is also necessary to ' 
•- .~ .. ~;·, .:.·· ' ,., ... ~_ .~.,, __ ',,J:·' ,:i:~ ..... · ', .·.'' -:: '., ... '~i.·-~~ :::. 

see that the SCs, STs and·Bcs especially the More and Most Bi!_ckward 
. : ' I: ~ . ·., f I l l' ' .... ,.. :. . ., .. '' ' } 

classes of BCs·.from poor and middle-class families get due benefit' of 
. ' ' 

good .and ·prestigious private educational Institutions .In. the·country as., · : · ; ,. ·.- . ,· ,' , · • • , , . , , r, . 1, , , • ~ ;· , • , , · , • • · ! 

well as in foreign educationaF institutions at ~II levels·,-and·· in• all ., 
-

disciplines, at state· cost. Funding for this. can be found by measures 
,._;,·.'·: 1,',:•.;.~• .·. . . :· .. ~:-. ,,•. ·;_,'~ ::·:j' 

outlined in sub para (V) of para 5.4 at page 1396 of Book 3 of Volume II, . 
.' • ~- \ ·.,j ~ .:::-:'. ·.- •-:. r-:·,:.:.. .: ·· , ,: ·i: -~; · · :, . -:- n >• ,. · .. c. ·. 1, · .. " 

The measures detailed In sub' para-(11) and (Iv) of para 5.4 at pages 1395 
--; . ·, ·1.,r~ . , . , . ·~ ·:: .,·:. .', . r ··:.•:,,.:(.,.-:.• .. · ··:, ,, ... ;- ; 

and 1396 of Book 3 of \lcilume:11 should be followed In the matter. 

10.4.2 · The Commissiori'·feels'that the time· has come to build up· the:. 
. ~ . . ' 

educatiohai'·coverage ··of- SC 'and ST in technical; vocational,. scientific -and•-

professional 'disciplines; ·with• appropriate , incentive ~r:id support "a·nd . wfth 

'special'budbeiary outlays ·so -that!a reser:voir of highly? educated professional; , 
, . , ., ' 

scientific 'and 'technological manpower-is built up ·among the SCs _ and STs and 

also the More ·and Most Backward Classes of-BGs, comrrjensuratewith their' 

population- proportion.. 'Incentives,: shouid,-•be ·ottere'd11to stude~ts· td 
• ? • 

prepare fcfr'such courseti'ofstudy: Only a ·massive transfer of resources" 

tc>' thEi educational program in es :for:theisched~letl ~aJtes and ~ched~led \ 
·' 

tribes' willc eriable·.-us to· 'achieve ·the kind. of -quantitative ·expansion' 

, n'eeded-to brihg'thesi!'i:e>mmunities on par with others iri'terins ofskills 
' . 

ancfknowledg'e'b~se'ito·engage'wlth-the modqrri world,' It is-only then, 

that ·they"would be' ln:;a posltloll ,to compete on thei basis of their ~w~· ' 

strength and rise to tfie leadership role'in different spheres of public life,, 
\ ' ' / ' 

TheCommission·,recorriinends·thatthls aspect of·measure·sto~ building 
' ' 

up ·1,a. reservoir- :•:of 'hi~hly educated , profes.sicmal, _·scientific .. and 

technological· 'm'ahpo\Ners among_: these. ·categories· in: popµlation 

_eqi.aiv.alent prop·ortion'.should .. be' borne in mind along· -with ·its 'earlier· 

reco'inmeridations··regarding residential -schools of 'high quality'·-and. 
,' 
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elementary . education; ancfl provisions -and ·outlays ·stioiJld• be, made·· . . . 

accordingly-:' . " 
} • i .-::.·: f•.-)f"•• - ··- ~ .:1c..- , r ., .. _ .... {1 ., ..... 

10.4.3.J. -;:,ogii;!I policy.shoul_cl_.i!lil'.'1_.at ~nabUrjg -th~,.s~, .. si:- ;~~d ·s.,~.-
(including, BC. minorities and• especially .the More .and Most Backward 

• •; '• • • • '• - • ', ,, • 
1 

• , , • , /_ • •, , ' ,~ ' I l 

Class~s,among BC~) ~~d.with part!_cul~r a~~nt_ion ,,o,th~_9.!r!s fn_~clch _ot 

• these categories- to compete on equal terms. with. the. general category. , -, - .- ·:1 '" · ,. ' • ,· ..... ,_ ... -_ .; -'',/,• ..... , ·'. ·_.1•:-=-•, •• 

This,; was,, alwl!YS, nec_e_~sary. -~_ut 1 thi~ :b~comes, m_(?r~,. -.i/TIPOrtant ·, and : 

increasi~gly :,.u~~1;1~t: iri ·th~.· con'\!~! -~of.· a _knowl~~~~ .. -~~cl_~~,_ t.h~J ; i;i . 
em~rgin_g. . R~s~i:v;;itign -~as help~_d tt,i,i a,bove d~priy!l~ .~ategor/~!:i ~9; 
entecstat!i edp_c11tional ,nstitutip11;; ;from_,~hic_h t!l,ey. f'!,<!~. b,e~/t.de~ar~e,d f 

arid / o~ .ot'1e,~is~ eJC':l!,1.de_d)n, th!! -P,ilst· :~ese,rvatio!l: c9ritirues. t?. ~~-i 
nec~ssary_,~ince, .t!le.se.: ,!dverse:_fa~tors have, not (:8,~lj_ed to,,e~ist,-.. ~\l~r 
with :the,; grpwth of, h!gh°,quality e~uc'<!tipnal in~tttuti_o,n~ ~uilt JIP ,bY, ~h~_; 

wealthier sectj1:ms,:al;ni9s~ entirely draw_n from nori~~C..i:'?on~T,;,n<?n,;f.:IP 1 

categories, as a high quality ~t~eaip ~istiryct anc;I, ~~pa_~ll.t~'.f!~'1:!.~'1~.~t~tit1 
edu~ation_al system, it.b~conies import~nt tq ensure th<!t other inea~ures . · 

. ih ai:lditibn tc,: r~serv~tions are' inlr~duced.'. That.is,why the',commission. 
',,·. · •,·,-. \ r- \".1i:>·:•l:i :\:'· · :·:• .' • • • /f•S1'•., • ~:\"••••fol- ', r,_·_:- 1•, ;• -

has .~ecoinme_nded establishment of high quality residential schools'for . 

. boys\incl girls 'of t~fjl~e categories I~- every district;•and eni:i'uring a. share·. 

for ·6oy~ and: gii'ls'•of ·these: cate'gories''.froril pd:or"~nci· •middle>class" 

famiiies/~t state 'i<;ist;' in· private,;iristitiitions of 'excellence cr~atecl for• 
• : • • • •. ,• 1-.. ,, ' "• .,•, ! . • • ' • I 

theniselve·s· by- the: ~ealthier set:tion·s >and alsQ · a'• sha'i'e 1'fon these" 

disadvantag~d' caiegriries' iri foreign ~clUt:iitional . institutions ,again . at: 
I ' ,' , . • ' 

state,, cost Without"' these' me~~ures, along -with the, ·CominiS!!iOns', 

recommendations 011 ·elemeiit~'ry edJcaticin; the :~ap l>etween •the-sc'/ ST; 

a'nd BC on the' one"ti~nd and' the1 rest1 of. sociefy \(/ill· iriexora,bly' continue 

a•'n" e'v·en<be'w1"de·n·ed· .:· ··,.; · ·· ,.,_·._ ·· ' · U / O , ii, ~, < ::-., ,,~•:.I,-:-;",_ )~ !!'If"'!' 1••·: 

.1;•~ . ~, :.A, .1::i,1:"'-i"":-"• •. ', • 1··J, :• 

Liberat{on,andRf)l~~qflitation _of Safai Karainch~ris,($c_.~.~e'!g~,;s), -i" , :·. :· . , 
··~ ·:~: - •. ' • ;·, .,.,. . ' ' ,·, 'r',::..' . ,, ··, ---r • r- t ' 

10.5. . Manuai scavenging is a degrading practice .. The Conimission. 
i :I , • • ',I'.-•',-~ . ;. . .. _•,•r;.· ;· ;-: :i:•, • :,;!'• • ~,: .'·)'• ~\ • < • 

recommends that the Employment of Manual Scavengers · arid 
;~. 1 '\f1~. • I,_- • •·d-"::·\/i• · ,. =•;·J•i'"' .. ,"·•li. · 

Construction of Dry Latrines (Prohibition) Act; '1993, be strictly 'enforced 
I '~I " ·1' ' ~ . ~( ! ':, ', •'.--,,',.,, / •·1J .;\·: i: j I-' :'' 

to bring to an early end to this degrading p,ract1ce so offens1ve,to·human . -
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dignity without ,abridgem~!'lt _ot !h~i'1'11P.loy~e.nt~l')d ,!"!com~: of ,~_)f-j!!.~,i,rig_ .. 

Safai Karamcharis. Automatic applicability of the Act to all states .. ~ho,4ld .•.. . ·l;..: l!J . ~· ..... , 

be brought about by the amendment suggested in para 7.2. at page 1399 

ofiE3~6k ·3_ ofVoi~mii1. ,· Further, th~ 'specifi~s ~nd cietailih:if'the abolition' i . 

of the fuanual si:avengi~g 's'yst~m a'na'.the 'lil>er;;ition aricl'reha_b-illtation'of . 

s~tar karairiciharit. aiid .. ~i-"otectiori'l'of safai. kar'amcharis -, 'during·. tlie,! 

tr~nsition 'period· sho'~lci1be· a'ifdetailed in' jlara ·7.3'6f,.pitges 1399' to 1401 •~ 

of 'tio~l<:3.'of'Volume II; 'i~ciudirig''its'inccirpofotion in .th~' System of, 

Social-Justic~ Cleara'nce of offic~rs at the time· of th~ircorjsideration for;. 

promotic,ri;'·' t:irriitatio,:is piaced · cin ,the' Natibh'al' Commi~sion of Safai 
I • • • • 

Karam~haris: shoUldibe reitioved'1'ii~d:it1:siioi11d'·be• giveri· the ·same 

poweis and.• functional' autono_myi'as 'i~·'oeing,: enjoyedcbyi the-'NationaF 

Hu~an Rights Commission;°" it )11~uic1_;;-be' a~equately · equipped to· 

achiev~ 'its obj~ctive oftcita't- li6~f~ti'6n', ~nd.-full rehabilitation. of safai. 

k~~~mchari~: -Thi~ ;~hould ·form. an:in'.t~~°hit' part of a,Natiorial ,sanitation. 
" ' ,, ,. ,,.·• 

P~li~y"cJmaNiiti'onai'$odal·Justice·Polii:y.: ". ,, ·, ' .-, -->_l,, 
. . ' 

Socio:economic, t;,ey;e(~pllJ~nt: ,a(lq; . E,npo_wer111e,n( of. SC~, ,,S,Ts. ,and 
Revita[isation of Special Component Plan for SCs and 'Tribal sub-Plan · · 

~ - • ' ' 1•• ,';, - ' . ; ~ ,·-!-· ,; -~· :,:..t, :.,': -~::.: •~ 1--r.i·,.:-r•· L; :r 

· 10.6.,1 For n co,111prehen~iv,e._, d~y!:l)opm~qt · and-, ·.el'[lppw~r~i;int ,of 

·scheduled· Castes_ and,,~c,hed_uleg l;~i,~J:JS,,,the ,Governmimt h~ye ['111'?"'.Ve,~,,. 

·over the .las.t 25. y~ar!l; ,a pQliCY. qf;_e!3rll)_arking-a proport[9.~ .of to\al plan.o,~tlay!.· , 

not less than,the proportion o,fthe,i:\9pula!ion,(?f:~C~/~T\3,in li:id_ia,a~,i=l wh,ole,' 

(for. th~ ,central , plan) .and in :ea/tt~taie. (f P!. Stat~. ~l~ns ). . It hE!s ,al~o. been. ·• . . ,_ ' .. · . 
formally _decided many yea~s,baqk thatpopu_lation .~quivl'llent,proportion of th~ . . . . ' 

total plari outlay. of; the .. Centre ,and ,of, each• State should be .. for the. Special 
• • • '. ' ·•..,_. - • . .,,. • . , ...... ·'. • • • •· , • •' j. ',· ' .J 

_Component .. Pl~n .for Sched4le9 C!3,StE1s, (SCP), .ang_ ,Trlb~L S~b.~Pl~Jl (!,SF,).; 
Further the concept has been that programmes and schemes in .accordance , 

• : •.! '' • ' • ' • - . ' - • ~ : ' 

with .the developmental needs and priorities of the SCs arn:l ST~ shoulg be 
. ' . . ' 

formulated under 'ftie SCP"ancl TSP.' This cciinrriendable '.poficy. has,ho 'doubt; . , 

beJped .~!,It has~ not been _able _to pring about the required qualitative change in 
• • • .,;":·:• : •. ;• .-·1J • ... •'~,l1t-;1:q;;-; •.· ":°1/,'.""' -~• ,,::_·, , ; , 

the.condItIons of the SCs and STs. Adequate Plan outlays and corresponding 
~-•~::. ';'·"-.: •..,-_,:-·)•1.· ;_~:,;,-;i, ••• ••:1.,J•Y'(.•,~•,i;··:, I, :;,;i•: ' ,.';."?-1;\,,•.• 

budgetary allocations as required for SCP and TSP are, never made for want 
'; ;~} ~•·,· · 1)~:;r"".;~·- · , •~:~: .' ,. . ·· .. :;•_r;,,.;;r ·, ' · ,h 1,; :G 't,_' .- · r . ; :>:>·., ;' 
<t seri_o.USl)e~s .. o_f., purpose in line with Article 46 of the Constitution·, ·in the 
· .. , .. ..1.:~t;•:,i•_:•··.,.1 ·~r.: '"'·. •t1.1 •:·t ,:~.::.~-\·,:~ i. ··~ : .. l ·.::•. ,_; _-,· . ..__, -··:,(..::,i 
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process of,,plan formulation and-implementation:,, In recent .years even the,; 
' aggregate allocations for the.development oLSCs and STs have,declined, as:!3°· 

proportion of the total plan outlay. Another serious problem is that the 

allocated amounts' are not fully utilised dc!e to lack of coordinaiion:tietWee'r/ 

various Departments and :want ot'seriousness and sincerity. Further funds 
, 1 •·. 1, - ;;; · • •'', ~.;_; :'ii.L - .:,_!i·!~i · .''"\ ··.i•1· ·. f-';' . 

earmarked. for, SCP ~m,d, TSP i:!lloc_atecf fqrt~e d.e.v!l_lop_n:i~nt. 9f SCll an_d STs. 
l" " ,' • !. ~,I!,,_; ~ ,. ', ,;'r.;. I •.:')..•I'. 1 J • .;;',:H:1)} (. ,._;i :.·· ,.,(~1:,_'., \_,r 

often have been diverted in spite of specific ,policy decisio'ns and guidelines 
. -_,,, .~,- , ,,· ,\ :·,;1;. ·,•,_·,, . .- :~1- ,"',:.-,_:;~:., ,.i..:;,t .... :.,,.:·:·•'·,•(: , 

from the 9~nt!,E/,~_s \l,'~Y as :8i~13\es ~ga,inst _sµ9,!\~\y,~r~i.?n~,-. 11 :;,,·, 01 ., • ,, • _1 
,,. 
;,- I! ••,1 I;,;,•\,\}(),--,, ••; • •~••r, ( ••• _ _'";' _;,''•L'• 

1 Q.6.2 . The fommi,~,~.i.~P.-~trongly, fe,ff1~Jh~~ ,~~!~:-,~j~ak_ ~itu~t!,O!\':'fi}!. : 

contin,u11 ~9 be.d~~iJ the ~<;:s_ ~r~_.si:s: a.nR, -~he, ?.af~~-~:iun.\~.ss~ :~PP.~?~r!a~f:i 
, n11v:,, irst,itutipns:~re_cr~atec;t,tq tak!! c;~;irg~ of!~~ (u)l ,q~_i:l_n~\lm of qutlay_ 

, •i:· , , ,., 'I ~ ',., ,·,. ,•• :.·. 1• •• 1 J .... , .... :.-•,:·•"•: ,,!' ~ .. ,., ,1_,ll' 

of SCP ~nd
1
JSP, (i.e. outlay; ,no_t ,~ss .,!il!r:i, ~H.!l R_op1,1lati!)r:i ~quivallln~ . 

• , ••• I' • _; .' • • ) ,1':•_I ~,- --~:, ,i ,•':,··· ,,' L~ / ,:.I;., • ' 1 

proportion of the .total plan outlay: of the Centreieach State) and manned 
-~-I 'I . r~.c:1 ''i, ~l"'·I ~I' • ··1, I•_,.-;; ,'''l •• -, •'ii}:;~· ,... '1"' ' - . -::.:,,· ·,-(', 

'b~, cornp~~ent e11perts. of ~Gs andJ,T~ ar:id qih,!l)°s. ge_n_\J!n~JY wor,~ing for 
1 • •• -!hi "·· , •. 1, •~' t_,.1 .. ,,~1 1,::.,, , , • 1

1 f ·~. ;, ,, • 

them, to formulate Plans in accordance with the. developmental needs 
_, •.·,,• •·,1. "l'.•',,1,1 ·-:•:,,--, '(' 0 (fl)i,'1'.•'i:.;1\',•,'.' '=;_,! "li' 

and priqrities of_ the S~s and ~Ts , and. !!i:isu~e_· !h!lt _the~e .. pl!lns are 
-• j I : ' ' . - ' , "· ~·I! h ,, ! ., L l 'I, ; •• - . 

'implE!IT\\jflled, !lff~.cHyely. This w)ll,,~!llP to_tak~ plai:inipg·and ir,P.l~inentat_ion , 
.,i., 1• ... ~ i1., ,.1. ... - •.1 ,r.::,,1.-~ ~, ..... ,r. t•J~; . ·,._.•'i 

of dev~l?P.~!liit of sss ~nd ,~1~. _o~t. 9f tl']_e __ ~.and~ ·of ~~,!;)Sr-. ~~-~I ha_~~' ~J., 
·interest in them. This new institutional . system should consist of an 

·' .· ll.~ I ',j I '',_ 1:,:.: .··r. ':,ll .:;'!•:·, l.~'{:!i_s(•I _ot~jE,;, • ,. : 

integrated_ ill)tw~_rk of Ni:ltion!_!I q~velopme~t C9unci_l_ for ~c;:s and STs, · 
. '-•~+,•' . 1' -l '• ·, '!t.:,tJ .1,~•f•,"!•J•r t.• .:. ;1','• 

and National SCs and STs Development Authority, State SCs .and STs 
,- .- ;.+•:~,6' "·: J_[t.•Ji1\-••:•!·•.•,:, ·;·,ti1: ,, ... ~ ,, :,-;(;,,, 11•:··~- ,·,;,~ 

Development Authorities . and District SCs .and STs . Development 
., 1-:cJ--, · •• 1 ,;,• · .'t'i ... ,:i .. r.-::,• .. :1·t!···J1 1• ,· .• 

· Author:iti~!I-. pu~ of. t~e. total plan_ 01,1tlay of the_ C~ri~re and :of each State, 
, (;••'"! • , ' . ., •, " I ' ' ' :_,J) ,; . ,t :;,,;' 1•~ ,J' . .', , _.~ , 

before .sectoral allocations are made, an· outlay equivalent to the 
' •• '•lnJ .. I ••. ·•'.• 1t:f., ,.,·•,:. 1~,.-.---'. 1;_.t I ·r•- ••.' 

popu:lati~.n ~~-~~p,cti~~ o~ ,~.f:~. ~n.d,ST~/l,~~1u,l.~::b~ :pl_~~!~·~,~ ~:he ~is:p~s~I 
of the National and respective State Authorities, as)he corpus of SCP 

· ., _'Li J ~-' ::~ _') •·"' -,. ' ,:,: ,",l!(lq\' •:tt 1 '{) ~I•~~- C:,i •· -. ••/ 

and TsP for, formulation of plans in accord'ance with the ne.eds and' 
••~ ... ':,,J:'.;'.. · \~ •:,,t::(1•,l.' i' ',l .:.•,", r~-'..:~)(,'.'";";H,'I• '{' /51-._-;· r· -:;,! 

· priorities •of .SC & ST. For this, the system as detailed in para 9.2 at 
·- \. ~ •fi. , -.. i.~.:-•.1':.,. t ':-, 1J() t·, l: 0-.,1:•\11in•: \.,· .•. ,.·,;._ I~! ' ~,~ 

pages 1409 to 1411 of Book-3, V,olume-11 should be established. The 
I• ,/t, -, · .. :, ·~ . ··•r:~ 111~--'ij,'•H,!;; '':"•1·0·c, •'l -:.· ... •-·~-

schemes as illustrated in sub-para (9) of par'a 9.2 at page 1410 to 1411 of 
· •t~.-' ,'' {. ~~.~•. ~•;,, •·!", .·,,::•")!,\'. \'·:,,,: t~11'1 t _,,,.,,,·, 

Book-3, Volume-II should also be taken up on a massive scale. This will 
.,, ,•·• ' • , -, ~ -•: ! ',··1,:::_1 1-:- .J.ji·. '•.- . . ) 

at one stroke remove the various limitations and·difficultles faced by the 
· ·• ,r . '-,",'' 1·1 ·;/,:' . .,1::Jt:;t•.~-- ~-. 

SCP and TSP and create a powerful, Integrated instrument of social 
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transformation, based on the •vision •of economic liberation, educational 

equality ·and isocial dignity ofttie SCs and ·srs . .. ·, . ·. 

Land Reforms 
' . + ., ' • ·.1c r I 

. 
' ' ' • ,,,._ - j" ~ • - ' • • , I 

10.7.1 One'-ofthe basic issues continues to'be' access lei and control 
···-· ··?•',. . .,:. . . ·t 

over ·1aiil it is significant that larid reform 'as a political and eccinoniii: issue of 

· maj6r' iril~o~aric~ 'i'l~s ceaseifto occupy · thec,ce~t~al pia~e · ii occupied ih 

political discou~se not to'o lo~ti" ago. The staiisi\~al 'daia ·compiled for the 

background paper clearly" shows that the vast -majority of the SC population 

rem~ih l~hdla'ss' aciricultdr~I iabour~rs ~nd fnargfnal peasant~ ~nd the STs 
,:;,_ -, ,(, .•i•1t ',-- ,• •·• l' •, •\ '/~,, . _/ 

have 'been steadily losing iheir land and adding to tlie landless agricultural 

labour force'. Wii~otlt' ~i:c~s1 tb pr6B'uctiv~ as'~~ts knd'firm legal i~oiection for' ( 
• ' ,_ ., ~ • fi \ •. '. ' ., .. ' - ': . : -. • '. 

their tit1e;·ownersliip;possessiciri and'peaceful enjoyment, it is difficult to see 
('·,,.-1!•.~,,~ •- ;,-~' ;-.. 1 • I • "I •' •·, .,•,r~ I'- • f ' ., • 

how•·there"can he ·a ·real ancf. significant change'in the p·osition 'of the 
4,....';l.,..,~ .. 1')[· •' ;•J ':· 'j,f: -· ;;., ·, ;,,. •' ! • , • • 

schecli.Jled·castes and 'scheauled tribes in the· village'sbi:iety. In additicin, we 
#'11 ~ .. ~ '-t--· ,,,·: ,;,· .. ··. · -~ •~ , • "t,' · t .r-1·-· -'i • 

need··to inject new"vitality in the ope~ation of minimum Wage legislations to 
. . . •~•_, ' . ,, , ' , . ,. .... , : . ! 'I· ~ 

benefit agricultural labour. The - Commission recommends ttiat land 
.,~,,_ ·, 1, • ., . ' • \ ', ·.":: t '•' • ~ i; . -~.! ' 

reforms involving distribution and allotment of la'nds· from different 

sou~ces (i.~''.' Gbvernment lands' not required ftir ·gehuine pi.1blic use, 

Bhoodan''fJ~c1s,' c~ili~g s~rphrs'·1ands, ~tc'.) to ·the SCs and STs along 
• ~ • - ••• ~-..· , • • j ... ' '... ' ,· • ' '. • • 

with supportive· mechanism jp'.tlfe shape of supply of subsidiseij_ capit~I .. ··~· .· ' ·•·, ~ . ; . . . . :. . ' ,. . . "\ \" .,., ; . , ~. . 
and. credit and. extension be matte,'· an•i:f' development of ttiesif' lands 
· · · ~r·1,.•,,. · · ' ·•- .,. " , ·• ..• ·, -1 -•.:.. .. ·•·r.. . 

througfi irrigation and other means be uridei1aken. In this co'r1text; the 
.,. ' j •• . • ~... '. •:., ' ' .~:--•·1 '/' ,, -~ • ..:,;.i.,,, ·-

measures rec'omme11ded at (b) of·sub-para (9) of para 9.2 at pages 1410 

to' 1411 of Book-3,' Volume-II and ih'·i,ara 14tift~ (vi)' at ~~g~s 1416 tc> 

, 1417'of Book-3;' vSiume~II sh'ould bt/impleme~tid: Similarly; with regard 
1' • ·'> ! ~ 1.•,-,r~•· • • •· • 

to enforcement of the Mlilinium·Wages Act fof·agricliltural.labour, the 
·' _ t.._ •-L "• ,·j • .'', 1 •'i,·;, ~r ••-::, ·, (r'• , • • 

methodology recommended at (c) of sub-para (9) of para 9.2- at page 
~, --.' ·,•-·. . '."'.,. - "'. ·: .• -· •-' ' •;,v 1••1·-~ • .. ~ - ' ,~. ;: ~ '':~ •• 

1410 of J:look•3, Volume-II should be followed. Strong legal action 1s 
~a~.. ~ ~-'-id,..;:_ , ·, • .,, _ _;{}~ ,... ·,\· ,! , r • -:; i, ..• · • 

needed to prevent alienation of lands belonging to the tribal· 
::•. ;• • ._._'. \t'•f,f ·,• ,·!," ~i •• ".,,"\ ,, , '. ;• • ",' 't; JJ:,·r. l: ; .,.,. 

cornn,1,mities and effective prior . rehabilitation ·•of tribals 'before. 
,l,·1,,_ .;·; : '. ~. ' ••..•• ,·.-: '. ,': :,,' 'o. •)i1. \·, 1·: ·, . -:· 'f ~. .; 

.· . displacement due to developm~ntal proiects. · For this purpose the 
. d\, --.~•-1•:,-,' j ~:1 1 , ,: _., -/: ; '•'.\"11 ,,_t ,•,' 

measures listed in-para 13.2 at page 1414'to 1416 of Book-a; Volume-II 
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,should be undertaken; Additionally the·tribal,comniunities have·to,,be 
. . . , . ~ . 

associated with' the m·a!iagement of forest resources,,for.,n~t. only·their 

livelihoods, but also for protecting their·way,of·life,and· cultural !identity 

:which ;are ,indissollibly>·lin~ed jo forests. sFor.:this. purpo!,le; raction'.?as 
. ' 

recoinmend.ed 'in sub-para 1(10) .and (11)~of para_1,13,2Jat'page~··1415uto 

1416 of Book-3, Volume~II should be taken. 

' . 
· 10.7:2, , • ln"·the:matter,of harmonisihg.thii preser:vation·of·the.land 

• t ' • • I • • • • 

owner!,lhip :of STs;: i·nduiitrial.'and other<edevelopment; the,.Cc>'mm.ission 
' ' . . . ' 

recommends·that action be, taken as·:outlined:in sub'f para (6);(8),arid (9) 
j ' ' \ • • .' . • • 

,of para 13;2 of-pages>1415 to 1416 of Book•3; Vohime,11. ,_. ·,.1_ ·:r, .. ,,. · ·. 
·-· - ·- . l . - • , .. , .. , ,_.., .. ·,p; .t:. :-: 1 1- • :~, .•::. , :··-~, -~~ ·,· ·~·":(] ~s.r1iv,;-: :,.-: 

. 1 p7.3,. \ ' -1:h~, tri~al,_ ctj\llmuh!~ies a.~e •. J~~~sj~osie~ :Pt '!1~ri~?., _,.,cu}tvral" 

tradilio(ls ~\rib131,.19re, the "arts ,and c~afls, mu.sic, P.?nc~, 'ar:id,d~sigQ,:l~i<liles, 
• •·~,. •• • "' • •''' •' ,-., -• t,' ,•jlt ..;.J-.,,,,._c._;f:1,,,' ,_ 

m_etalll.Jrgy an:d ,.ecocfriehc:!!Y.,. techno,logy. There is. a. t~el)lendoul:l ~ rc1ng1;1.,.of -· '{·; ; .. ,.'. h·-· i,. -• ... • · •• 1~:·,1 1 1.,1.,,,1 •• ) .... -,~-t\•'!r,--1, 

attainm~pt. in all, \hrs~,: ~i~;[,ent .a~P.~.qts of t~.ei_f ,1hy.i'i\~~~i.;~flO:,V,le,~~~ pJ flora 

,and fauna, herbal medicine and therapies, time-re.ckonirig,'.animal husbandry, 
. • ., • I;"°,'• I' ;_ .,, • _,' " 1' ~ ,f._'f"\1.J/) ,";..1,.•f.- :._,-; :,~!2 (•r~p.:... < ( • 

. vete.~inary 9,ra_,cli,ces. ;e.tc.,,r~P,f~~e,nt_ 1!P?iti~rat1a%8;R,P,f'.sg!lci?,li~~.pi:~~o~!ri9~ 

in .triqal soci~ties, irJ differen~ par:t~ .of .the -~91.u,tr;y,.)t il!, 9f,fCT,Jqia,!.,irpRoJ::t;:ir:i~e 
', , , .. ,. d-· • . r· ·~· , .. 1_~ , .,1!1.:-•,\t\.1 ,,,;.:tV-r.i,.•1'J $:, ... :_•,1 •• ~ ¥1 ... '.,., .. ,i:;~ ,. 

th~t ,t~e~e, y,a,r,i~ga~-~~, 1~!~r:n,e,~t~ of:, tribal. f~lt~rf\(; ~~~it~~Jl; ,are) p~~!~fir~\ fr,qm 
being overrun or.expropriated. The Commissio·n recommends:that.special 

, · 1 - ~ ·. :. :: , , ·: 1r~~ ·.: .. ·1 · .•:-·.: 1>:i:1 • c~:~-nn·: · :,, .... .: .. t?•nDi ,.,1:n 

. safei:i,uard.~ :;i~qp!d_:~~ .P,r~/"iQ,e,d t<> pr9~.~m:.t!I~)"."c~~l~!~~8:,,~~~~mflP-~)~~( 
the cultural heritage.and of the intellectual 1 property, rights of the·tribal 
- . _ .:1 ,;_\, • ., ; 1- I. , .- • •·· .i-;. 1· .• Is~: ~i"-1 ~i ~ ~.~::.el•l_;:i:1 ~1,Jr>li 

people. This is.'no less important for the tribal ideh~ity than the ·effort;to 
' ' ' ' . . . . .,, 

preverit alienation of land and land-related .institutional rights of tribal 

10.,7.4 As;? ;-irT)'?~(lS ;_,q,~ r i_l)1prpyinQ,• W,l'l: ;,§9_r:njn[~tf~li~~ t.O.t th~:: ~!lrilS 
. . 

. inhabited by, the ,.Scheduled, Tribes .and, ,pr6motin'g ., local , autonomy,,,,the 
• ~ · , .. · · • • '•' • • •\ •· • . -•-: ·' . ,, . .f·,~ , '--•-' •·- -· ,,~..-u ,i_., .,.n: i,._.- 1 ..... -~~, 

.Commission.recommends that all areas.governed by the.F,ifth Schedule, 
1 ··· ,.,,. • ,; ,.,..i·-.•., ~~ ,- -~·,.,,•, . .J ~,; .• 

1
,,.,,iv.o,i•.;, .,11~·.,;.;rf• 

, .of the Constitution;should .be ,forthwith transferred, to 'the.Sixth Schedule .·.,,, .. • ·• .-., '•"'"' •·-, ,,.,, .. z,,,. •,ro,.,,_..,1~·:,,·)0 .. 1.:.,J~.•1L:1.;,.;i,1._.;.,1r., 

,;exte,n.d_ing'.Jlle ~ppl,icabjlity ,gf- tf:!e Sixth ,Sch,~~~I~, tp_:,tr,ib_al1:':!r~.<!.li ..9,~~er 

'than the ~orth,E~sterr1 St,a_tes,~p.wpi~h alc?J;ie t~~"~i~th .. Sc~l'!2~1~:'"/l?W 

appljes, and_ all tri!Jal areas which are neither in the Fifth Schedule nor in 

the Sixth Schedule should also be brought forthwith under the Sixth 
' 
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' . 
eSchedule.' ,., Special,: programmes c;>f', training'. a~d-.,orientation . fo~-- the 

' \ , . ' . . 
ielect!ide representatives-· of · the:··,Sixth,c.Schedµle1 ,bodies and , r~!ated 

\'.Officials.,s!fould11be!'uiider.taken and<conducted •regularly. in :·ord_er, :to 

,,seci.ire•:rthe,Jull· ,:potehtiaF,of -locaF developmentah· and administrative- · 
" I \, • , ,• 

·autoriomy!1mvisaged:under.the!Si~th•Schedule.·. ,,; · ·i • .: •, • , 

.fl~:·::-. ·· 1• ! [· :.• ;.__ i:·,. · ... : ;,"..' ,.:.- . , ~ ,-
10.7.5 The Ccimmi.ssion took into ·account the changing parameters of 

:.State :action:dn>ther,context · of,,the •. tectonic• .shift·toward · globalizaticiri. and 

,~liber~lizaticin. rAt present-·S8,,al}d, ST; employees ; in;tt,e·: private.,; sector. are 
. . 

,.,hlimericallyC:insignifiCant:except: at, the. shop floor.level. This is. also ·true of• 

More and Most Bac~a-rd_- Classes .'to 'a :considerable. :!:lxtent_ ·including BC 

. Minorities'_1:1~d. women, particularly women from these ~~ctions. It is obvious 
., • -';j, , !'1~!•' {"' '·· -·· n·, 1,,·,,, . ,1 • ,,.;1· .. 'f"( •. · ,, - ' 

that' in tlie 'context cif the severe 'tiias against the SCs and STs and alsci in 
;.•, ;'ir;-r, 1. r-01;·,:--, ... ~ :•rib' -_l .;,--:,. • •··\•·, Jt,.'t,: /. -~.. • , ,- ,.1 • ,,; • · ._:. 11 
vaiying'degrees again·srBcs; women and minorities ·shared by the captains of 

~-- .-,.rr~i ".'l~l~-1);.,.~l'{";r.:'>- : •.•• :.,. f;r 'f"•''t'· -1,y·, · ,;" __ ' !.,, •. -,··'_q.,. 
· .·the··'private sector ·with 'the rest of the :advanced sections of the society:· they 

; .) , l;_) .,.,~t~-1;•,,•·v1 I· ·~•.•-;-: .. ,_.,.. -;!·;, , ,\.-~ ~1 ... · , ,-- ~ 1'.11, • .. 1' . r, .. ,· ,,.._., · -
··will hot,' left to thems,elves, be· able·to 'prpiiide adequate space·for the SCs and· 

'• .. ,:-,r·,,~ 1;<1;t !::1,.' ,.- -~tr ir·,_·i:,; _,...,·,·, ,::1·:,, ;. ;... ,' r, ' ,·' .- ·•. -·~·· 
.;.'STs ·arid alsci lcfBCs,'women and Minorities and ineettheir just aspirations. If 
-~r.,,,'·,:3;11,·l J'''f•, 1--,·7-'';,,j'' '. ,,':>, . ".-, - ·.n·. _: 'k, ,r . I 'I 11 ' ,f, " ··i"r1 . ,, • • • ,•:;,i·-r 

· is' necess·ary for the Governmen~ to Jstep in firmly arid clearly; if'th~ gap 
·, rt .• , -.: J-. #", •· .. - • ·n • • ·~ j • ·,. ··,.. ,... - ·-'-~., 

· is to be')>ridged between private prejui:lices, carrio~flaged in•'the''r'i'ame· 

·,. ·,;Jtlicien'6y•1: ciri'thlfii,R~' ha~ci "ii'rid 1th~ j~st 'a;pi'i'~tion~ t>f the SC, ST, BC 
I~,-. 1:::,{,,_,J}.!'"'I • \"'•F111-e, ,.};._.._~11•,••~~-;-!1 ·r•~ , { '•\ ·••~• , 

' irich'.idiiig BC minorities, and won'i'en: ·For this'purpose the·Commission 
•1 .',- ~~:r..i:-,, ,..,;._ ... ,.,- ;:, !·,1 1.-r• •-.~.,,~,•1, - •,,] , • .. ,_. 1 ,•P , r - • ~ 
"•·}eciimfilerids tha(tf1e' Govern"ment sho'uld 'take ·tne"lhltiative 'along 'the 
1"{i~~st~i:~~e~t~,i i~!~ai-a' 11 '.3 :~t'. J~'ge~ 1412 to' 14 f3 of .. Book~:( Vol_um'e-
('j•'\.- .~ ... , ... rr-:- crfj "tf;.' .. · .• ,~ . ...,, .... ,,. -. --1 ','11 • - ...... ,. . , ·, 
•-'•n~l-••• .._-i •n., l t,JJJ [Jit:'.• _,.,,I ·,1,.,{, /,\_., ,,·~•• ·•:~~. 'j J'l . ,·,;•~ •. ~, 

f;-,-~--,h_t !1.,1 ,::.:iTI!~·. ·;.--·)·!..:: --r~ i..~1·:~i•; -·:~t·.1 ·.::-:." ~-;· ~ ,,:: .11 ·-:. 

·" 10.7.6 ,· Further the Government shouid exam,ine other econ_omic 

and activity ,.sectors at every level of each such sector and see whether 

. ,,Ftf,e'. SC~ a'n'd 'ST§ a~e;adequ·ately'r~presenfed iri:each •~f t~em. If they are -
l·' 'not/1rehiedfal ,:irieasurts 0eifheinu~rough res~rvation, or through ··other 

. ,:; 1ineani iHi~1c1 11 'ti~ I: urclei1iiikeii '. ~to' ,;sile; that 1' they ~re·' acleqiiately 

.-~ .. ~pres~rite'lai r~~e~'. levElfiii' ev~~··~ui:h '.sector: \;Similar ·action sii~uld 
·1: a'lso be'fakk'n; wi_th: r'egari'to;bac·~ard'ciasses'inch'.i~ing' B'c,minorities, 

. . . . . . ' •\ . 

. ,:''eii:pe~iaiiYC•'~clr~'. :an~,. Mo~f •e·ackward''c.Classei1 ·and'' womerJ:i of ail 
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c;:ategories·. · Thi;,'ls -p~ssible;lf non-ec,filomic ;prejudices ·are excluded, 

'without waterihg-down the genuine requirements of efficiency:·,. .i 

,· ! ',: l r , \ • ', 1,; • • , , 

10.7.i 1 Agri~ulturists ifricl. 6ther~traditional 'produc;:ing classes face 

•'cettain''~dvers·~(·~tieci~ ;'of·'s°udd~ri'1;ar1c( 'ii'riprepaf~~ 'expqsure. to· the 

• regin1'e;'·of ·w,:o; !iPR;·~fo·~; ln''o'rd~r' to' prcite~f tli~m frorn'these'iidverse 
-' ,...,.,•, ~•-•. f,-,-, .',.- :._, .. ;,, \,. ~- .:· •~•,~•-'• - ,~ - :-•~ .r _ _ _:__ ',, . . 1 ! t 

effects· while··at the sarile'tiine'to'seclii"e the'beriefits·,ofthose:regimesi·a 

.- ~it'ionaf~cionJerition' sh~iuld . b°e·1 coriven~d involving--Ministers. in. cliarge 
• • ~ ,:- • I • '· : f ;,.. { _-' • 1 • ·•, _l • • " ... ,, I ' 1 ' • " " •• i: .... • · • , • • 
oFMiriistri~s· connected with ·'.glolial_isation ar'l'd· Ministei's'-in: charge· ~of 

Agriculture and other sectors of .t~ac!itional produce and· i ali'tnehtic 

.rep_resfi!ntati;ve_s_ of_the peasar;it.orga_njz<jtions as well as organisations of 
\_!,l...~,t.1.~1,. ,;:r.) ' ~""..,~\.,.a,,;:.,.,;!. '• ,'l,1t:;1' .'~'!','.",,'G!'l~l;f.:1'\!'· ., 'i':-.1~,~~n , ,· ;_; ;i 
.pther traditional ·producing classes, to.identify.remedial Steps' arrive at 
r, \t• l''.-.:'i ·' 1 :.ar...::.,! ',','_;,, 'l, ,.. l.·J i:G :·,r.:·:,f -::..~.:::· ·,;:.; ::l!:. '! 1~1".,lL • ... - - , 

a '.consensus about .them and. these should be . imP,lemented quickly. 
·~..,•-.~~:'~ ,qt1··:t· :rri;u'..·'.·<" ..... :·- .. ~~<=:,f,, ,·._.,:-,,_,..:£•~·;•i;'j .. 1•;:i ,;••!.r.~:-:,.;'J:k ,-·•·=· ... :,!>. 

Ther~ ·should be a continuing mechanism involving all these to 
·,, .:i,;r,-:t·,~= ,r:-·,i ·, ' • • . ··1..: , J ,; ·ii.u· f' · --:• --~ .... ·Gr ·1· "!• -~I ' ' 

continuously ~onitor:i~pleinentaticin 'and correctlons'and' m'c>dificatlons 
;·• pJ•i~r u •'.', ···r.)t:.: !·1'" J~'1i.:'' l::1. .(!·'.-. i!l:r:..:-1~· •y!:··t:-~·"\'.,iri'.' ::'..- ·.:::;:1• .'/1t~i 

required from time to tiine. ·· ' · 
,.··:. j , ,. ··tp?1 c--;·,;\.1 1, ·.:·:,', ,·: . .-;J-; -;:· ·- t:··•·1 ;; ir· ::. :,, J·. 1 

1 o·:7.a ,; -. ', ·i:u·rthef·agricuffurisfs'aricf m·anf c;,tiier·traclitionai prciducing 

'd'asse~ I 'siiffer :' f;~in '·"the. advet~iJ .~ffects :·'ot t'.n\ituriff"calairiiti~s .. like 

drought, cyclone, floods, etc. A similar n~tional convention. ,sflol.rld 
' . 

identify the measures required to protect them from such adverse 
,. , • _ . . . ~'.:~ 1"•1.).,t"\',\ ... -f~ ',1',_-·, ,· ... ;.1~ .. 

effects of natural .calamities including crop 'insurance, preparedness 
. ' ~ 

. etc.,- arrive· at:·1a :c<nr~ensus ·,al:!ojJt -, t'1e~_e_,c m~a.~1:1,r~s,-.and institute: a 

. cor:rtinl;'ing -machir1e_ry,;pf i::ontirn,1q,11i; _1J1onit9,ring: 1and corr~ct!ons apd 

. -moditidations • .\ (; ·,:· ,,' ,, ,. : " ' ·, -; . ·.-:· , .. -, a· ':,a' , . . ',,,. 

·:.. ·•-..."·; ,·· :;_, · .. Ji::: :, .. :,~) r::• _;;s:;•;::;-.;.-i i:-~~~;.:.i,:~.·-.-:..:-· 
Legal protection for.security of life and human dignity , 

•~ •~<,••• :-;,;· ~ <•• !'..•'·, '. • •.-,::".:•:•!\•I -•~• ~.:}(l-:,. :••:. 
0

'..f' ~l,.~·tr;>::_t•):• • 

.·,·.: · ~- :'. ( .. : ~ .• p ... , 5-1- J ,: , ... ;,: ,, .1:i'!:L1h·,· .~;ri:. ~:,, ..• , i1<::o~:bc-;1 :· 
10.8.1 The Commission recognises that cin the one hand there should be an 

.,~•~.r•.•1rJ 1·;._~,.~•: 1 ,..._!~~'!•~- _..~ 1:.,•,j1}~-;~1::"';",!J;,:r:!tH·-,;:~~i l~lf.. '"• ·;a,'tr'_.:, 

effective legal structure .to protect the SCs andi STs• against ·atrocities and 
,_--; ' ' ( ·1i1J<L., ' ;t ', 1:•""; ' < • (l •.:<~• (;!,J~'1 :;~Ji,(. ~fi!.;1!':.' , "J.:.:it-Ji( , 

_ discriminatory practices basecj or untciuchability and along with such structure 
~~• •• : l • .... 11 ; t ,::: r /l:,~ ,·, ,;_,!..,; .,~;: ., 11 (:r :· •:ii, ,; :i•.::_,wi;-

and its, efficient functioning, there should also t5e attitudinal change of a 
· .·, •·1,t --.-,1l', ~r• 

profound nature in the general society. · ' · ·· · · · · 
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10_;8~2, ., . . Wi_th. ,regard _to legc1I, struct~re, .th,e Sch~dult:d C~stl!s : an~ 

Scheduled -T,rib11s · (Prevention o( .. At~ocities) Act, · 1'9139 .. n.eeds to. be 
. • ' . - ' • ' •• ' . ' .• . • • - -· s, • 

strengthened and its effective enforcement ensured. This include the 
. ' 

esta_bli~~!'1ei;i~ of, ~pe~ial' courts exclusiy.ely. to try ~fl'.~nces · under. th.is 

Act,. inclui;io,r, of :,cert~in. c.r\mes· incth~ 1 list of atrocities, -certain- pe.nal 
' j - • • 

provi~ion_s,.where they do. no~. ~Xi!llt.appropri~te.1,pl~gging of .. cllrtaln . . . - ·~ . 
: lp~ph~t~!I _and COJTJ.P.r~hen~i~e r~h~bilitation of vi~!ims ·and ,so on. . !;or 

: thi~; P.l!rpos.e, ~he ,Co111111ission ,recommends the, measures sugge_sted. in . - . . - . ~ -· . . •· . ' . ·-
•,pa~~ ... 8.2.1, ,8.2.2, 8,2.3,~.8.3 an(! 8,4. (a) _to (p) o_f Book73,_ Vo,I.U at P!lges 

-1401; 1!)·1404, ,,. 

aJ,"'_.\'.J:-:., ~ :"!,"~ ~~~ : f I.'-• ! ,.~ .. , ', ~ 1 ~ ,'":. \ "• • 

10.8._3 , ··~egarding untou_chabllity· which .continues- to li'e :widely 
•/\~,.·,. -1.· :.··:,- \ .' .. •(',, ., ,.. • '.,_J --~ ,'_, .,.·'1-\:-. 

prevalent in old classic forms as well as 'in 'new forms in line·'with 
,·,. :-.. ~-· '·. 1j;:-;-! .·--1· ~--·i;-., q._··:_-t'. ·,· ;,• , _,,.-.. _-· 

modern develo~nts, multi-pronged measures covering human rights· 

,-~d~c~iion:·' m~~~·ir~·d~d~ti~n,' huildi~g' 'Jp of a ~t~o~g d~m~crafic 
?" -:·:·:(}~_;1:!1:-..·~~:-•::, ,:··· ; __ ,_; , .. ··::•· . . ; 

movement against untou~hability and effective punitive· action tinder the 
• . I ' - . ' • .' ,· ! ''., , 

Protection of .Civil Right Acts, 19~5 (PCR Act) are required. In viev/ of 

,-,this, the Commissio!l repo111/Jlen_~!I th_e a~opt_ion~ofJh.~_entire gamu_t of 

.. mea~ures sugg~sted._in;pai:_as 13.6_ t~-~.8. at. pages 14g,4 to 140~, !3ook-3, 

Vol.II .... , 
' ' 

· -S~/~~:ce and Tech~~j~~Y 
. '::~ ... -\., • . : i•. •; ,- . - , ., . 1': ,, . J• •• 

· 1 ci'.9 '· ·· The National Sci~ni:~'arid-Technology _Com.mission referred .. 

,;'to 'in Chapter ,·6,-sho~ld 'also. i>i'O:niote• me·asui'es. for extending· the 
I • 

umbrella of modern science and technology and higher ·scientific and 
. . ' . 

technological research to cover SCs, STs and Bes·, wome!J and other 
. . 1 .• \•'"~:• .,•,,'i•' ,(\_, :·•\, 1 1 ~ ~ --,, :'•~\,I •·• 

poor sections of t~e· society, devise means by which they carf also be 

introduced into this field and potential talent among them identified and · 
,, /< •• 1r-,.1_ .: l.' ',: --~·1 . ··, • ,', i.".:'. ! .. - .. ,_-'!;( ,/' ,. ' ', ·: 
, nurtured so that they also are enabled to contribute· to the aqvancement , 
,,..-. ~ !r.;.;: ... ·,;• ·. -.;. ,].- rs:·~:': __ \f, . • ' •. , I ·• I ,.~--;. 

of higher scientific and technological research in the co·unt~ arid so 
., ·>.: .·~; __ ,_- -;·.:~v·,.H. :· •, .- : v1: ·• .. ) . . i: ;·,•- .. ~ ,· • , 

that there i$ no feeling that they are shut out from this important area 
. : .... --, . ~-:.::.· ~-1 t : . .:-. - -~ ,•, ,·,. ' . ·-:-._. 

on account of, non-scientific prejudices .. 
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! Strengthening of constitutiona/.provisions_-in favour of SCs and STs 

10.1 0 L:,.. · l"hll C_onstitutiori, of India .~as shaped· by the guiding hand and 

geQius_,of,.Dr.Babasa!leb Ambedkar with the goodwill of Pt. Nehru, Sardar 

P~!e],_i,a[Jd Dr.Rajenpra· Prasad and other_: stalwar(s 9!, the Constituent. . 

I . AS:$e117bly; _unde~. t~!'l .i.nspiratior:i 9f_ M13h_atma, Gandhi and contains ~istinct - . . . 

provisiqns ·, tor , .thll-, protll,<;tic;,n al'\d pr_9mqtion · q_f the • interest~ of 

S!.!ledu!l!c;I, Castll!!l .. anp _Scheduled- Tribes, .Backward classes, WOfl'len, 

I. 

,, 

I' 

' . 
m_inorities·,and -.f?~!Jei:,weake~- sectiot1s, so_ that an egalitarian so_ciety 

' . . 

cqµ!d, 1;>11.'1>,.1i1t,uP,. If t_l)e~e. proyision!i ha~,b!)en _imple"1!!1Jted In t!le right 

spirit, the problems, bllc;l.evi!ling _the m11ss!)_S, of tl)e people and. country_ as. 

a whole should .have disappeared by now.' . Taking the realities of the 

. re~eiit ;! decfades·· and;; the :faih.irl to 'implement the.Se constitutional ' . . ' ' . . 
·- '. '• ,:. ~ ·, ' ' • 'A '. ' •'' ~'.' • • • ~.-. ~. ' - I • • • 

prov1s1ons, the'Comm1ss1on considers 1t necessary to.streJ'lgthen·these 

provisions; by ''iimendrii'ent~;· transfef of ·cJrtain 'articles 'fo "Part· Ill 
',. , '• I •. . • ' :· , • . 

: , Fi.mdamerital Rights, 1an.d'·cei'taih other siinilar steps: A~i:ordingly, the 

Comrrii~slon ·recciriiinei,ds··artiendments' tb the Constitution 'listed in para 

15-lit pag~s'1.417- and 1418 ofSook-3, Vol.II, covering ~rtlcles' 46, 335, 16, 

15:ancl Lisi Ill ofth~ Seventh·Scheclule. 

Minorities 
. / \' ,,:· \\> ,' .' ... ' : , ... , , •, ' " I'• I I' I • '· 1, 

10 .. 11.1 , . , .. The general argument for creating.a 'better cultural, economic 
, I ,•,~,\, - ,/ j ·• • ,, .; • ,; ,l •• : ',< , , , • - . ! • I ' • • • • 

a~q Elc;l,uc_*io~~!. e~yiron117e~t fa: ,P~otection 9f, rig~ts, and of .development of 

disadvantaged sections applies mutatis mutandis to the religious and linguistic 
_; / • .: •. I • '. '' / j • •!: : ' ' , ~ ' ., ; I ,f ' . • ; \ , • 

· minorities. Constitutional safeguards already exist. }'I/hat is needed is a major, 
••1.: •,,, 11..,1 •. 1, . ~ ,. ',I., ~ , .~, ·,t 'l " - , · .• ·1 ·, · a 

.break thrpugh. in educational and economic spheres.: In this context, it is also 
• · ••' • • .• .• , ,'\',ti( • ,, ''J• , I , '• ,, <, 

to" be ,rioted ,that. the -· bulk.' of I \he religious·, mi~orities . corsist of 
• ., • ! f __ • I ' ' - . . 'I ' . . ., ' ,·. . i • ' • 

c~ste§/~ofi:111].uritie_s w,~ich,ar,~ inc[~.ded in the lisr of_spci~!IY, fmd.fiiducationally. 

backward classes. They are m~inly counterparts bf Hindu Backward Classes 
. •' ·• ,·, , , ' , \ \ ', ~ ._ • • , ' •, , I • • , 1' I • . _- I • • , , , ,1 , 

af1di!9- sqme.~xte~! of ~i.ndp .~ctiedul!ld,Castes~c. •,, ,, . : "· . 
I • ! ·' 

' ' : 
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10.11.2· . : ' 'The.Commission re·comnierids that- · 

{a>":Steps'.§h'~uld be taken for Improvement of 'educatiohai standards·. 

, , amongst the minority communities. Special prograri1111e1i· should ·be 

drawn up after the widest consultation with ~he. leade_rs c:if 'minority'' 

communities including leaders of !3Cs1 SCs~arid STs among Minorities 

from -academic, professioil~I,. bLislhess, and soi:io~political 'spheres and . ,) ' . 

from· :1ow-oc'cupational ·'spheres:",: Such programmes., shciuid:"'~e•-

generoiisly fu'ncied; Only ediicationaFand cultural advaricem'ent will'heip . 
• • j • 

the cause cif national int~gration as \liell: as" rais·e the:capabilities· of-the·. 

commu·nities: This Is the higli' road-to natioiuil1c9h'esion. · 
. 

- : . '· .,' 
' 

{b) At _pres,ent t~e political. r,ep_rese,ntation ,of '7)jnority <;p_n_Hn~njti~~ in . 

legislatures, especially -!Vl~slill)S; ,ha.~ falle11 ~el_l .. ~e,ow t~e\r, prc;,_e9.rti~n . ' . ' . , 

of P?PUlation,.,. T_he proportic,m .Qf "'¢~ a1T1ong~!~.e.n:i)s ,l]~Xt to .flil-. Th_ls, 
. ' . - . , . ' 

can lead _to a ~er:ise of alie11atii;>,i:t, It_ l:51 recprnm~n-~ed th~!-ir:i situa!icim;,of-. . . . 
this .kind, it is incumbent. for .political parties to -build. up leadership : 

. ' . . ' . ,. '' _.._ - --·· .,_ ' '"'. . ' ... ' , 

potentia, :in the mi119rlty,. co1T1~unities, ,!nclydjng- BCs/, SCs.,.~11.d 1 ~.Tsi 1. 

among them, for participation in politic~l,-_life .. -Ttie_ -role_ of the st13te_ fo_r i ; _ 

strengthening the pluralism of Indian polity has to be emphasised. 

' 
(c)· Backward classes belonging to religious mi.norities who have been 

identified ahd i~cluded •in the. list ot' backward classes: an·a who, in fa·ct, 

con_stitute the bulk· of the'~o-puiation of religious mintirities shou.ld. be 
• '. :, - / •' ' ' ' , • ; I : • .,, •• ' 

taken up with special care along with their Hindu counterp~rts. iri the . 
,_' • •; ' • • • ; • • ~ • ' ' . _~ ' ' •' :•· • . • I •' •' '• 1' . •. • • ' ' 

developmental efforts for the backward classes/ This shoul<f be on the · ' 
• I c,-t , ! , , , T' , ~ , , I , ._ 0 ' , , •• : : 

0 
) 

• pattern· of t~e . approach to the· davelop_ment of Backward· Classes ·· 

'formulated 6y . 'the Working· Gtoujj' for · thii Developn1ent ' ~nd: 

Empowerment of 'Backw_ard' Cl~sses· i~ the Tenth' 'Plan '-r~ferred' to' 

separately· under-Backward Classes·;· This wili, on .the one hand; help the' 

development of the masses· ht'religi~~s minoi'iti~s ·a~d }>n ;tt\'e''.other' 

· hand help bring about national cohesion. 

(d) An effort needs to be ma~e to carry out special-recr·uitment of 

persons belonging to the underrepresented minority communities in the 
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\ 

pQliceJorces o(States, _pa~a milit;:iry. force.s and arrm1d,,fqrces . .Jhis ,will 
. • t • ' ' '. ., ~~ ' ' • ' • , \ . • • ' '.: . • ' • • . " ', . 

ins~i! ,i:C?n~.~i:rc~ 11mo~~i,m!nority_ populatio~l> a_s, )'VI!~, __ as: h_(!!P:. themliio 

d11velop.) respo,nsib_l~- atti_tudes ~.oward securjty _ iss1,1~s- c;~nf,~~nting :tfu~ 

nation .. 
. ' 

··•:· .ir-r•,·, ;'~ ,:.>· (~ .. '1: .•·:·~·~·1: .i~•~-1·, ,;.t Ji :•.-._--~/-_~1;!'(;_..>a•:; ... ,.~·,·;~•:•~:.'··i~:}J\ 
10.11.3 . · . }here exist i.n eve,ry .State minority people speaking language~ 

-, ~- ". ~-~•-,,-, ··1· 'l,-i,•1·,1 ,·· . F,I' i r.' . ii"l:•· ~ · ••• • .• w ... •";1 •• i' ::::1, :•, •. -; 
othi)r than the Stage·langueage in other words linguistic minorities; who suffer 
.,. ::_):..ii·:•:-:· ... ~- ~,~•._i'.1\:' .'fJ, ~. ';-.:,,:,,' --~:I -,I :.•q1•: il!~t:~:!_ k,·; ·~!:~:HL~ 
from the dis0advantage of education being available oi;ily in the language· of 
i•·. ,_: ,,/• .,.·,. ',-..•1.~-1"11· ,·.~¥ ,.:r·-~ :,,,. ;,;4! • ,, •·',•1P· ,., .f \·· ._ ,.,,.,:,,~ ~ •. ,H 

the •sfate""concerned. _· Keeping"in view' thE( psychology .·c;,f learnih'g, the 
r1' .:·:::-: ,•.' ,;•,:,.• ;,'._,•,,: . :) i, :··,1:1·1°,,\ •.· ·t. ••j • 0

:, .;:'

0 ':-..1:· .. ·,'.:· ,.;,, t;-, _-;·1., 1-, 

Commission ·.recol"f!mends that in •every State the linguistic• minorities should 
, ,,;t,;;·:,·(,., :!•!. !:~--t!"..l'~·,,.:.. 't: .i~;,.,,1,:r::i: :.,L ". ,·,\,:, ,,,;: ·.-1d; ";);', ,r;•:1·1.·. ;.:,.~-,:10 

be provided the facility of havirig instruction, for-their.·children at .elementary 
·.; t 't :•:. I d-.:1: "';-:1 ,,",~ ·:;:. :1:i~-:. .· :··:. ~1:l1~:.;l1..,J:) .. 'j ,. :....:·.l_:-1.j., ;~,· ::r .. ,,-_r··! •'.z.::;':.:11•.fq' ,, 

stage in their.-mother tongµe. Numerous recommendations in this ·behalf ana· . 
1 1 

::.~.· J..·::. · .. •.•·. :~;!.·: ·:\'·,· .. ~ •. ,h:, .,::: ,:,_ 1 
··: ·;.r".;Li 1 ,- t.~•-L'. •,i ):~·:~··\·· 

other niatterl? have been made ·by the. Commissiqner for Linguistic flllinorities 
::i .... 1~. _;~;·~.~~\°· •=: ... ·•. :·,·.-!:-,-ir • ... ,.',:: •-:,•: .. -_ 1 ;.•i1:•.i,i1t 
in his successive Annual Reports regarding the various.problems faced by the 

,, ,\'.i 7 • ,ii· 1: 1
:.; .··, . .-r•1.·l,,j;'I' ;.:._·•,:;. ,''1(t_,.,.1·{•;:·•:) l",f'

01 
·.,:,;\ :,:,'-.(rrd·l·::,;~•:,,:r·~ 

linguistic minorities. · The. Com.mission• recomm11nds that' the Minist,ry. of'. 
··, ·.'" ·,. ::\ ;:·. ·.1'.•:•FJ'~•·~:-.. .. /.i ,•;L.,•::•,:,;:-~-·.,: t•11• -~;j r , : .. , t~i-,..,._r._-:,·· 
Social Justice and Empowerment and the Mm1stry of HRD. should collate . 

•, 1, i 1'1•: :•·1· ". 1 ,:Y: - · ··~ .. J.::..·: -::· , :ci •. ,~, . , -.; .: ~ .. :!·; ·.:ll!1 · .... n • ~-. 1 .~ 3· ... · ~ :•1i! 
all these recommendations and 1see that substantive action 1s .. taken. on 

;":,,v·\_:. ·,.'•,;: .... ~::•· \, ,.,,.,i -;i <,L;·~1.i:_:f:i- r_,•,··, i·i:~,'.; · ... .':i ;i-:•ir; ,·,"1:J\· 
each-of them.· - . . · · · · · 

.·,·: f'~: I;,•·~_:, !: ;1',,,.'' __ : : ·!.1 ··, • ••• : 1.i>1 :- r·;-,_ut.;f~~.}:;:. 

10,11'.4 . , . ·The-Secretary, Mi~istry .'of":social J~stice~ & .Ertip8W~l~~nt 

: i-e~uest~d' th~ Commission, to examine ·the·· releva~ce:(of,th'e1 Office-_dt;'th~ · 
. ~;c~~missidne~:for, linguistic .M[~oriti~s ,under. arti~ie, 350B:

1
, :After-.·cohsitj~ring 

the.matter; the'Cor'nrilission :feltthat:no .char\ge in article-~5013 v,,ks desirableii ' ... 

''\ .,, .~ ;: · . .,, ,-',;'• · .,-·.,., -·, ,,_· : .. r·: ··:.:. :- i. ,.: .. _~•~l•,.·i: ·:·:1·- .. ,~: .-i·i·H l(it:· : 

Denotified Tribes!Comm~nities and No~adic and ,Semi,noinadic(tribes/ 
• •" .~•. ". ·' ,l(1',,''.t.._;,,:._ ,: ~-.;.• . ., <.: (), '' '; "1• ,·•/JI!,·.~ ,;-1••;, -l. ~ .).:;c_,•,•-• 

Communities _ . . . . . · , . · · 
O .-•., .. '! •. ,;,,;.... .. ,..,::. , :; , .! •, ;, ·-~~••J.,{ '·--·~• OC .t .. /•a•. ·• • 

1 o: 12! 1< · . .-;'The, ·denotified, ·;.,tribes/communities:~- have)1,beeh · ½,'r~·ngly, 
• \ ' ' ·•.- • • , , .,•, I [ ' • ·• ) • 

• stigmatized as cririle.prone.-and ~ubjected to'high:ha'nded·treatmeh\ as weU:as 
r \ • ' • ; • , • ' 

exploitation· by the representatives ofelaw anct'order'as·,,hell as b'y' t~f ger:ieral 
• . . • • ' • t • • 

society. Some of th·em are in'cluded in tne•list ·of SchedU!eq Tripes·'and others 
. . . . 

. are in-the list of Scheduied,Castes-and)Jisfofbackward clas~es: ,Jh'Efspeicial 

. app;oach to their develc;,pment h~s b~en delineated and. ~niphasized i,n· the 
'°,>. '.·:.,-,•.I• .. .--: :r~::, '• _r ~:~ ' ·, ·'., :t.,.· :.~· '.~,:··••;,·'.:~:; ;{ '.' J~ 1 .. ,.• : ' 
' Reports of the Worl<mg Groups for the Dev,elopment ,o~ S_cheduled Tribes, 

; ,,~·- ·: , ;1 ·:;·· ; -·: ·, • · ..• :,,. "l"J_,{ ~·: :. ~ ,; :· t!t: . .. '.:~•:; i·c!"i ·:~; _;;,.,r \·· :~t. 
Scheduled Castes and Backward Classes m successive Plans and.also m the 

r • 
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~ •• _ .,_,•.'i,' I .. - l ,. •,--."', \", •"• "• • ,••,· - -,_• r". , • 

Annual" Reports of Uie Commissioners for Scheduled Castes a~d Scheduled· 
-· ...... ~•-~,,.~i-·,.-,' .· .. ~.i..,,,i•- ,--.~,",." .,,·'.i•',,,, ;·•;• 

-· . Tr)bes; National· Cotnm1ss1on for'·Scheduled· Castes and Scheduled:·Tnbes 
, •-• .. .,.,-. " . , -•,.· - _, .•. , ,_;~ . :·,._/.,,, .. - ,-1-·'·• ~ 
and. the National Commissior:i 'for' Backward Classes> There are•'also special' 

reports available on- de-notified tribes. -Th~ir recommendations have'.1not 
. _:, . ' . ' . 

receiyed .. attention.. The· c·ommission recommends that tt:i!i! Ministry of 
_=-,.r ·-,- . .f-::·;,•~,:;::.•.~·-.,·•::-r'.\ •.-,"., __ , 1..:.::-!(, :,·;,_:1·..... . : 

· Social Justice and Empowerment· and the Ministry of.Tribal Welfare 
!',,·:·: . -- t ··::·_ ·.:-.,:_;.":-:' .. ,•,,: ;,:, ,. ···.! ~--·._1::- :·1- ~·1·:1,,;. 

flloil!~ ~~Uate ,, all thes~ -~~~~~ials .. a~d~ re~~~me~d~\i,?rrs ~~'bi.gi~~d in 
the: reports of•"the working grollps .and the reports: of the National 
,~: ,- \ .t _;, ; '\ ; r• ••:.,_

1 
!°~ ,• _J,', I ,1: ,1,, I •..i?I .:,•;•i:-:,i8 ) :,.,tj;--,•:,"• ,:•, 

.. Commissions and ·other reports referred to and strengthen the .,.1:., .. :;-_' ,,_._., ,,·,.· ::si,--:-•,:••i • 11 r,:- •. ~--t:·,-:-1 -.. _.. ·- -:-·•1.l•. 

program!Jles'for the economic development, educational .d.evelopment; 
.. -. -~;·.,1,'~":};;:._-,.::_ r.:.:, ··. ,_:'..;•;·_ '1.~•-··.-,::-,; 11~1.·•,,. _t_,~; .,:., J'" ''"-1!!!,''1' '; .. 1_ :~ __ .. .,\ ~- .• ' 

. · ,, ·gerieratio_n·:oI empl_oyment· oppqrtuni~ies', social· liberation and fllll,· 

· (<) ·: .,r~~~bi11;~~i~~- ·~f 'de~~tifl;d ;~~i~~~'. ~ Wh;~ev~/~~s· ';;~~n s~1~!"ab~ut 

\../ . -~i~uktaj'ati~ ·~Isa:'. h~td/ -g~~;~j'- f~r
1 

,;~~~~di~i, ·and
1 -~e~i~~~m~di~ 

· .. · __ ,, . ~ 1f} -~: .. ·-~-- , ' ::'-. 1 ,1 1 --;_. '::;' -:.:,--~- • ," ·: 

, tribes/communities. . .The Commission- recommends · similar 'action· in 
.··f ';·_·, • ,;· "'l'i't -··-; "'•: ,:: (•~:•-r-,".'rr· ~1 ~_"; .'~-:-..-,.-~, ... :.'! ~ 1 ,· -· •• t"j{ ., ·~i•· .: ;, 

.'• respect of nomadic and semi-nomadic tribes/communities as done in 
;_:~:i:_:_.--,_. :, ,_-t, •:.:' •: ~ \.·, • ',1 ,•f I l. -~ •,;.:, ,,,_~ ••'(_:;"";;:",•_ L;.~! :• ·!•t,•,; • \~: 

the: case of tie-notified tribes 'or ,vimuktajatis. The continued pligh! of 
_l~ !:~i ' .. • ,: ~ ." • ,i,,• •,t;:; :- f/ ,••,.f °('~_,1r(• il,'1•., ' ~,,~•~ '1 ~- j, ,,•.:•, n ·.!--:\'•'.- '. " J 

' · ~.these gro~ps of communities distributed in the list of Sc_hed~le_d ~B~~s, 
• ! ' • • • • J • •.,>I • 

Sc;heduled Tribes and backward 'classes is an eloquent illustration of the 

fall~re·: oJ. the machinery ,for· ,pla~nihg; fi~ancial resources ,allocation. ~nd 

budg~ting-l:l[ld admlnistratior;rin theicountry·to seriously follow. the ,:nanclate:,of. 

Jhe .Conslitullon·i!1cluding Article41.1•iThe .Co,:nmission·also points .out that<::i 

· tl:ie setting ,up of .an, integrated;,net work·,of :National,Scheduled Cas.tes 
• • " . • • . t 

, .and Sch_eduled Tribes Develop'nient Authority, etc. recommended .in. 
',.,,,,,,!..;~.-,..I • ' ~ •· ~ .••, \,_,, ~-~ ,;,. • •·•••, "' '., • 0•· ' :'\·••,~·,' .,.,_• ,,._ ,.,•_\ 

para 10:5.2 tcf10.5.3' above will. provide a structural mechanism to dearii) 
, . . ,., \ . 't 

· . a practical way with 'th~ vimuktajatis as well as 11omaclic" ~nd se~i-
' , . . 

. nomadic tribes/communities within•the:frame,y,,ork of the SCP and TsP. 

Similar!~ the.approach to th!i),development of bac_kward,classes.·JE!ferr!ld. 

to-at .pa,ra 1.o\4' below. coritains·ttie approach to de~l .in-a practic;al w~y . 
. . . ~ ' 

. with: rthe :,; · Vi_muktajatis,-;-, .. and; nomadic , and; . semHiomadic. 

tribes/communities who are in. B~ckward Class.list.· .. ··0 ··,,, • ,· .•··. , • , • • 

~•~• ' : • _ ;~ _ 1: .( ,; 'i "; • •]f I ':.. J • .' , 

10)2.2 _ ' i;~~.Com.~is~i~n_}l1,1o,_con~id!i!red tt:ie,~!lp~es/l~t~ti
1
qn~. i:n,a~_e Q 

on behalf. of the oe:notified and Nomadic Tribal Rights Action Group 
' 1· ,, ,,: 1•:·• '•-1 ' ... :·--•·j ,;J' j· ••• ; ,~ ->- j''•, '"· • ; ,- ,,,,"• 

arid, de.cided t~ fo~~~~- the~' to the Ministry. ~f Soci~I :,~;tice •& 

0 



. ifJref~rabJy t~ro9g~ a1C1:1IT1mission:. . . 
:v:~·r.,._• .. •.·, -;:, :- .··.·i, ... .',.i: 1~•'i ·, -~ ;"~• 1i ~,.- ·,,····;,,:< 1;• l 
Unorganized labour 

\ :·., '1," \-i---,1:~:- .- ~:.' ;~•:-, , ·.11•, ,. ,•_I~-_, l .. \~ ~ •l .: •·~.r.~: ~-· .. ',.', 

. r·10.13.1~'··,, ·-in 1991) 'out.'Qf ·a. 1101a·1 wcirk''.for~e': ~of 1286: miliicir\:· •in.· 
• ' ' t. • . \ . \. . \ . 

· overwhelming proportion 'was ini·the 'unorganized)sect9rl"Notliih!Fillustrates 
l . 1 ' •1 ' ' , • ' I' 

better, the duaii'stic. stna1c;ture of our economy. Wti~re!ls. ie!Jal' p_rciiectiori fo'r the 

rights of ~~rkers in, the ~rganiz.ed sector ha~ a I orig: hi~t~~. ancl ttie t~ad.e: 
~ - ._," ... I" .;··,fl·,'•''_-,\.;"~•-•}!',/,1,i.-;:-:11•~;,.,,' 

union movement has made a major contribution to 'prganized workers' . ' ' . . . . , ' ' . . . . ; -... 
:w~lf~~e,- u.r1org~Qij".ecl;;i§lb,9l(r is_. in~~IJ. extr.emely, v.ulneraqle/ ~\!Lti3.tion,·. Berefl:,c;if, 

. , ,. • ·, I ,•. \ , ',,l' , , j • 

·. }rad~. l!lliol). ,!=)\JP.P.Orl, : ill1 :!l~PfJflr:!ecl . by . ,(he:·. enforcem!:liit\ag~ncies :.of; St~te ' 
• • : ''. ' - • • ' • ... ,, '. 'i. '• . '.' 

, C39v~rf!i11~11t~,,in regarcl :le;:> ttie. ir;nplfl.n:i~.r;ita~Jor19! r:i:i,iriimlii;ll W§lg~s,legii,;lations · · 
. •' ' .,. . ' ; . . .. ' '., ,_ ' 

· \ a)"jd, _!et'. doytn'.: ~Y··P,?lj,lipaJ. fpr,rnatiomi-_12f n~a_rlyJ~II ~esc~(Pl!oii'si. unqrg~n.!;;;~,~ 

'WQf~.iJr,l;J h~'{~ lgqkfJ.d~ti;> '.the :S.l.~!e. i,Q:Yain:to:,come toJh~i~ !i~!I:/,, ~; H, :. '. I • "'[', ,-

':'. 2f.- d·,· 1'. :n,~ }'~".i'r\~·,t~, ·r.,,,~:.,.--; , , i• .·,··t:-:•~•., ~> ·,·:11.1:~
1
i]l1:~;.;· ··~·., .\;:.,. •),-~; ,:, 

10.1~.2 _ 1ti!! ·com~is~ion recommends tl:Jat .the.: .Unlo1r lflgislation 
:'r >;;_ ,."':• ., 1 : t(' _•,j.hJ •;··t :'· •:•·:. ,'.; ;,_,'.'I.; ·•'·,j,'f';,-i'·,•·.:1:t,'.Ur°~ ,,' '., J,~.J,.t•,/·;.,,:· 

.for agricultural w,oikers, 'drafted. as, far .back. a·s, ·1978-80; shouli:I. be. 
i ; /' • ': ;· • ·, ,'1 .-· I ,' ,3 ~; i!'. s I:;; ./' ;!; . 1.1 ! •.· ' t t ~. ') ) : .) [ .'; ::~- I J (;I~~: .... ; :., < •l•i ,, . '~ ,l..: :-(~, '. ( ''. '!I; ('. ·, -~ ,. 't ~ 

. . introduced and passed hrimedia!ely. ,.It is regrettable Jhat a _legal rrieasure .. 
·_: ,( :,•,j( 1·~::·.:··~~ ,1). \_t:Y ,--~:.,.::·~-~--=---·- ... ..,,, :·11t~1:,~_,•1c-.'1;J::,:. ' ,':('!'_JI·'..:!,·-'~• ~..,_J;' 1•-i', I 

· of great importan!ie'for lhE! welfare of unorganized work!Jrs iri"lhe rural sectC>r 
,,IJ-)•);;j'i,",J-::·,1, ;ji:t.•i .. i,~;J,,·•,,-,:j··.,, ·_.,~•;.,,•t· .. ~,~'.~,J ,,,..'~ •::,:, i"jj~ _,, ..... '.,, 

has .not_ had the·polilical salience it deserved .. A realistic scheme.of credible' 
·r·.~,;\ ;t~~-i . ."..:-'il,,, .... ·11,)'f•l';,J '.~::~, 1: v·,,·:•-.',\;- ~/ 1~ 1,.r··,.:1,,,JH::r·~;::.,-.I. 
implementation·qLrnihimum wages f.cts·with particular atte~tior:rto ~gricultural 
,;t1 •, •;J:,,,/:.!1rt_f1•f·.;/J1_~~:';'. y·_~ .. , ;,:; 1'1;_ ~' .: .. ~. • ~··.IJfl,1:·(1,f-n,1.~''i '·,,j,,', :t,; 
labours, relying'. :to a ·. ~uitable degree . on , the di~triqt Collect9rs(Dy. 

·.:11.,:-~1•.:•_,_l_;! __ q1:':,_···1r.', '·_.'1_;,_-.:•·1 .: . ")." t\ ~, •• ~-.P'L1'. .. •,1:,~~f·_•i,.'tJ'"t,-1,.r-.·· 
Ccimmissloriers· and ·district ·superintendents of police, .shq.uld be ·immediately 

·3,!.::1,'- '-:-·11•ld:: ;·1~;1'• .. ·.,~ .... _,\lff•'.1:·, ~ i):~•~,! ,1 ~- ; _.-~--··ti•.Jf:h.'::.t 1 . .{,J ·,_t ,/1. '1· ' 

._:~~L'.?,t.~: .~~ti1on; .i' '..o~Jh,l~l~,r~o~~: !he,~e~~!lrei~,.~~:~~~~t~-1 i~; l~~f.:, }~;2, ;~t :, .. 
page 1419 ofBook 3 Vol.II should :be followed. '· · 

·, 

''\, ;_•J''l't ';1 •· I . • ,,•••"•'•\1·•••,,:.,,,.-.. •.••',•.1 .• :,•,.•. ·.::'J,(!-t(',,:,1.•.~i.~· ·-~;"'.j,'J..,.._?'i •.'· ···_;i·•.,.··•---..;·.;;•1·, ( .1.Jl~~I ··-I"-':''·., 

B~riae&.\iiicl'Chl/iii~6o'jjr .~ .. · ;,, · ,_., !,. · \. :c· · ·'.J··"· .. ·,,J..:! ~:£.:::,.);}(/ .. 
,·'.,:t,;,},,::! .• .'•-,i ~1•:•~:·:~:.•{ ,, J::r~•;.'i. 1

, .. L> ::_-;tr~ ,•:: ~;:_i,/_r~'••-~:•.>t·\r-.,•:,'._.·,, 
:.19,.14,:, .; , : . '. ):)el!P.lt~ ;;P,rOl:Jibition of begafo and ~tl:i~r ,.,fQflll~ ;, ~f ,~r-?rce,d ! : . 

,- ,I • • '. • ' • ¥, ' '.: 1 '\ l ' ' ' ,-r' , • '• 
. Ja!>ou.11,!>Y th.e -~~ll!l~i.t1;1tio,i;i,· the pra~~,.~.e·Qf !>9.nd.e.<! Ji,il,191;1r:,11as'.~.9t l!Xl.d,.d l: 

' ' ' ,, ~ ' • .. ~ j. L • ',, ' f.. ,·.. l ,, ., • f ' • 

; as .it1~ P~!fOllJ!!.ed- by' ;the1,!flOSJ.·R,O.Wen4I ,se~~lon~,,.1n:.th~ .._r11~aJ1 iiteas,'. ·: .. 
. . . . . . - . '•' ' : \ \ .. 

~,C:J1i!~ la!J9ur Jo.~. ,il!: Wi.d~spread •. "l!l: order;. to. :dl!al;,!'lffecti.Ylll!~ )yl~l:i · t
1
hl~ , 

.. pro~l~m ,. In. ktil!Pi.!lg ;W.l~f'! t);le, :•:m.aQd!!te. ,9f; ti'!~"· C.?n~,1.wi19n,J!hq .. 
. . ' ' . t· 'I ,' l: 

·:C:tlmm,ls.!!1911. rec;:Rm.meric/!S;; · th.at a . , ful!y,.empo~~~~,<! ~atl9n~.I :_Aut,hprlt' 



',,. 

for the~Lib~ration· and· Reh·a~Hitation ·of·bon'ded labour, as recommended 

.by the Commission for Rural Labour in· 1990-9~;- ·should be set·ifp 
·, 

immediately along with similar authorities at the State level_. In addition, 
'I ' • ; - \ ',. ' ,., 

the Commission recommends _simultaneous rehabilitation of released 

,Bonded Labourers' and education for released- bonded child labourers 

anc! other--m~_asures referr!!d, tc;> in para 1_9,2 · at page 14?0 of ~ook 

3,Vol.11. -. - ,. , 

·~· ' ' ' ' t. '" . •1• ' 

Development o(Backward C,/a~ses 
... , ' ' ' ~~ • ' • l' - ~ •. ,r 

10.'15· ·' Sotially and 'eaucationally backward-classes other tt'ian SC ahd 
. . ' . . . . 

ST were recognisetf at 'the riation~I level and ·maliy States" as•'a''category 

iieedingi'focus's'ed deveiopinental'attention, ·only in 19~0 and this:could be· put . 

into· ~ffect onli:afte"r the Su'prenie :court's Manda! ·judgment'1in November 

1992. On account' of this unfortunate 'aelay, · t.f/ere -has' tieen'a se"rio'us'iacuna 
' . . . . 

in 'respect of planned develogment of Backward Classes and there is no 
,. , \;• •. :1c.,;1,i!!l...i " ~ · .,1 ·th· "! ·.• ' 1 ;!•-~- •,.·n~- ._.-f' · ·, . ..:-· 

n?tional policy 8J)9 programm!;!S consensus as in the case of SCs and STs. 
"" ' 1.":,,1.- .rC •· ' , ... ;~·,;,-. \, . ~ '.~• -~ l'-,,·t:• .·di: "j ·_•( ,· 

: The Working Group on the' Empowerment of Backward Classes in the)·enth 
• 17. J '' '(·•:\•-I £'.,," ,,•• ' 1J•l •. , . •:• . _,• ,• .,3,;•'.'.::i',. 

Plan has give_n a clear and comprehensive approach to the development of 
·::·,.·2.· ... ,··1, - ----•~i:,,i•, "!•\ ~- .. ' ,, 
backward classes. The best that can be said is that the Government should 
• : • i" /,,l :,> •.' ': ,.; ~• ) • ,- • • ) . : 
immediately . implement everyone of the recommendations of the Working 
,,•.:. is,t, ,•,_,(:- ,,,,,(' :,j,'1', l ', •,, • ,, 

-Group, "As mentioned in para 10.9.1 above, the backwarcl classes include· 
~•.i,,)t.'.) ,~: , ••· ;" •' , • .. ;. ' ::Ll,•._-

identified castes/communities of religious minorities who together constitute 
'1' 1' 1 "" .-_,. - ;•,;1j' ·-r,, ... '' ·1 ,·,••·,·1~ 

the bulk of the population of religious minorities· of the country. The 
t.,1. •, ~1~)._, : ,c-·). '' ·'..•1,' ",; l ' ' ' .. • ',• .... 

Commission recommends. that the Government' should . immediately 
' ,_;.~(-~1._.l ., :."-\_.; ·t~i- ,,, ·': ;'., _;, 

implement every on~ of the recom""!endations of the Working Group on 

Employment of Backward Classes in the Tent'1_, Plan ·.which,cgy~rs !!11 · ,, 
aspects and fields of their devel9pment - Economic, Educational, 

:;so,;:hfr, ·:em~lc;,ym~rit;/ reservation/ etc. • taking in with particular care 

, thds~ ba7:k'.Wa~a''classes· v.ii-io' belong t~ religioi:fs /ni~orities' along ·with 

·their ~i~~u '~ounterparts-in 'a :coh~sive mariii'er: ', For example, soine o( 

-:the reside'ntial' talent' schools earmarked for"Backward-Classes snould 

·be· loc~ted:,:in· ·i:lreas' of concentration '"of Muslim B;Cs. Furth·ef' tnere 

shoulif be:'res°ide"ntial· t~lenfschciols for backward ·classes as S!!pi1rately 
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. . 
recommended for' SCs and STs at the rate of one each for boys and 

. . 
girls in each district, 75% being' taken from backward classes and 25% . . 
from other categories. The Government shouid without any delay 

. ' . . ' . 
introduce reservation for bac,:kward classes. in seats in educational 

institutions since absence of promotion· ·of their eclu~ation through 

reservatipn a_nd ot_hermea.ns when there is r~~ervation of employment is 

anoma'lous. 

Empowerment of Women 

- ' 
10.16 ·' Disabilities to which women of all ~ategories are supject to and 

the dep~ivations 'are .well ·docum~n\!=Jcl in vari~us books, ,reports and papers 
. ' . ' .--

as well as the background paper on th.e Pace of s·ocio-Econornic Chang~. 
• I • ' • 

' j ' • '. 

under our Constitution. In addition, the women of SC, ST and BC and other 
- . ' ~ 

weaker sections h~ye extra dimen!,i9ns of disabilities ,along with their men . ' . - ' . ; . -
folk. In' view of-this, the Commission recommends to the Government 

, . ' • : . . ; ' . ! ' . . 

act.ion in accordliflce ~ith the,suggestioils made in' para 16:2 at page 
• • • ' ' •, ',_• , • ' • I ' • 

1418 of Book_ 3 Vol.II; covering reservation, develo'pment,·.empowerment, 
I • • ,• ',, • : ., t •' I' ' j' •' . • 

health including malnutrition: and . maternal· anaemia and protection 
.- ' . ' . 

against violence. 

, . ;... . . i_.:::; : 
Imm.oral tr~ffic iii women and girls-chiltlren - rescue an,d rehabilitation· 

' . . . . . . ' 

10.17 

,, 
' ;, ,' 

Th~ problem_~ relating to prostitution·, child prostitutes and 
' . 
children of prostitutes· have been the subject o~ _a landl)'lark judgment of the 

'suprem~ Court --i~ Gaurav Jain's case · cif 9th Jl,lly, 1.997 .and ih~ Report of . ' . ~ ' ' 

Committee of Secr~t~ries on Piostitution, Child Pr~stitutes and children of 
• ' ., ' 1 ' '· ,; • ;; • • • ' 

Prostitutes set.1Jp in'j99Z as-explained in para 2Q.1 and .20.2 at pages 1414 
. . -~ . • ' ; . ! ' ' ' ~ ' ,, ' '. . . 

to .1415 ._of Book _3' Vol.II: In respect.·of. thj~ area of proble!ll, rthe 
. ' . . ,, 

Commission .. recommends to the Government that action . be taken 
' , ' ,' l '. - •• I•: 

acCOfdin'g tp .the s~gg_estion lis!ed at para 20,3 at page 1415 of, Book 3 

. of Vol.II, !covering l~plementation of the Juag~ment and the se'cretaries' . ' . . ' ' . . . . 

report, ellminating'the Devadasi system, provision of development and 
• - ~ ,, • • I. • 

. education and prevention of-HIV/ AIDS. 
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. ' ' . - . . ' . ""jl ... _ . , . 

·. SUMMARY OF RECOMMENDATIONS 
•·1-,i,ll~', '•t:,-•-('• ..• ·, 1

~,.•,',·.,•,· .'·".._\.1 1 ' 1 ;.
11 ,:, ,, 

. [Of .ttie various' rec6fnmendations,' 58-recommeridations invo.lve •~mehdments to the 
Constitution, 86 involve iegislative measures and the rest involve executive action: 
• ' • . !Ii • I ;, • I ,".'' , ,,,_ •' 1 • <. l "', 1•,,1 [1, ,, '; . ,-_,.._ ,1: . -.,,, • • '. 

Those recommendations which ir:ivolve amendments to ~he· C_onstitution are given in italics] 
, .:'' ,._•·: _-:· ' , ,;'_--; : _._,. \"r- ;1.J.'" , . 

CHAPTER 3:- ·· FUNDAMENTAL: RIGHTS/DIRECTIVE·PRINCIPLES AND . 
. 1 ::FUNPAMENTAL!.'DUTIES''· ;_•· ·. .I -~·.i:, ,,, ./,: ;-.-,, 1 • 

;.'. ..... ~ .. :.;1,·; __ ,J '1,j1•·.:·,{.,, :jt;:',' '.,, '',_:·-: 1:1.:~.--1 -:_:· 
I',·, •: •r .,,. ·:-r.-''J I'' '· i· -!,. · - •:·j _'I,,- .;J•'· ,1 ~ Jlr ... r:,., ,; /I ,', i~) ·.; 

<>€> Ftin~a~ental Rights· · '· .. -· .. 
1 • ., • • • • • 

. (1) .I• • In article 12 ;0f the .Constitution, Jhe following Explanation.should be . 'd"d,.di·:''~- -,-,., , ... ,. -,1. .. , .•. ,,._ . , .. ~•.!, ::- .r ,., -~,_,>. i. 
I ... a e .- , -:. .. ,., ..... ,, 1 ., •,, .. r·,. 

;.., .... ,. \,. • , I \t ~ ~ , • 

I. . -
I • ' ' 

.;, ,; .'~xplanatip_n .,.-;jln.-!his,_J:1rtic,le,.1_t_~e . .-~~pre!5sipp/other authorities" shall 
i : .. ir~lude,,ariy.,person · in -relatipr:i_ to··suc~;9f )t§1Junc;ticm15 which are of a 

public nature.' • · 
,1 ,, ,l., i- -.. ~:::.~.:~:·:,!I ,i::· •:.\. ·: . .. ~ ,1··, 1, ·--1]1~\~,: [Pa_ra3.5] 

.•, .• , . ,,·,·,. 'l -.' ', ', :•. ·,·· ... --,, . ) . ..1;., . • . •... ,: . • ~ ., , , ·, ,, .. ' - :•• '• 1111"'•. I , '/ •' ;:,:, ;2t ~ I:\•,'', •"Ir~' r: .,t 

, ;(2) ,: , In articl~s ,15Jand 16, . .prqhibition against,.,aiscrimination should be 
. . . ~xte_nded to ."ethnic·or: social origin;,polifical or,ott,ef,opinion; property 
.. I·•. b'"'h'', . . · . '. or ,,. . · . 

[Para 3.6] , 
'~ 1 ·, :., • l 1 ·,:,,1,; ,;., t •.• '··1 ,.'·i 1 1 • ,: J,,,::, ~:.~··;,';'~,).' i; ~. j · 

(3) · · 'Article 19(1)(~j and (2) should be amended to ,:ead a;·f~l/ows: 
. , 

·:.:": i!: ; ;, 1• ·, ''"Art'.' 19(~i\ciJf8iHze'ns ;sifa1°j'n'~V{'.the+igbf/\' . : . - . ·., 
. . ,(a) to. freedom of speech_'°i'md expressi6ri:°which· shall include the 

, , , . . '", f~ee.doni ,o( the,.P.ress ~nd other-. m~dia, the. fr!ledqm to hold opinions , , , , , ,• ,r . . I . !• • • , • I , J • l,. - 11,•I I LI l • I : . 

1: c 11: .'; .. ; ,: \ !:lfldJo. ~e~k. ,~eicelVEl and)mriart:informat\on;ang .\~~as_:·. . 
I • - I ' ' . :; . ; '>:. • • l • ~\ •• . ,. I' . • 1·· -,·, •. I .• ,•,~- )1 • ,: •JII ~••· i.,, .~ , • .. __...1,:;·,\:-, l I ,, • .·• r.-;;,!)!,I 1 .,_ • 

11·<•'', .19(2),:i-"t:-lothjng. in -sub-cl1:1us~_.(a)1.ofi cl~tjs~,-(1)._shall affect the' 
,:-:· ,operation of any .existing, law,:,or.. pr.eyent tne S.tate Jrom making any 

: .- - .:. ,. ;/-' ' law,· in : so· far- as such law• imposes reasonable restrictions on the 
. ' ' . · exercise of the right conferred by the said ~ub-clause in the interests 

..-: ·' :· ·" 1i :,· ·cif ;u;e··-sov'ereignt{ and integrity•of. India; tt'ie. secµrity of the State, 
:1 ·:.t · ·:-. friendlyl"relatit;>ris' -with --foreign SJates·, public•' order, decency· or 

' morality;' o(in relation· to'• contempt ·of COl.irt;-:defariiation or incitement 
'I•': to an offence:, or preventing the dis'closure. of information received'_in 

cpnfidence except,when required in public interest''.. · 
•t_,,;:.j,. ~:.' ./1\• ,' Lt.•~··. :.f ,·,"I': -1 .•. '• '1 '(~;• /{··:. •• '[P' ·3 81] , - ar_a . . . 

, I 

,l' 

:(4) A Proviso tci. article ~9(2) of the Constitution should be added as 
under:-· · ; -' • 

316 



. "Provided that, in ma~ers, of.:;contempt, it shall be open to th~ 
Court to permit a defence of justification by truth on satisJaction as to 
the bona .fides of the plea and it being in public interest.". . 

.'_.-... , ;', . 1 • .'11·,: ·,,-. --,-::,,,. -,: ... _, ;- ,, [l'?aras 3.8.2 and 7.42] 
.. ,.,,. .·-•.t1'l..._,;~ • .1-:'.l.-c~••~· •,-,J 1••·• , 

(5) The existing article 21 may be re-numbered as clause (1) thereof, and 
_.,.- .:-: __ ,."',,a,ne_w·clause, (2) shoj)ld.tm. in§fHjep,thl}Jeaffey; on, tt,e_ follo'!l/ng,fines: c 

[Para 3.9] 
' . 

•, J'. :(6) • Aft(#,:;t;lause_'t(2),infE!rlic/e•: 2-1, as_:prpposef!.:i!Ji par;a: 3.9, a new QIE/_l!se,; ;Ji.- . ·:· 
namely, clause (3) shoul(i_ ~~-IJ~,<!..f!d__iCJ-'!it/)e_t,o_llg~/nfJ lin_es:-

' ' 
"(3) Every person who has been illegally deprived of his right to 

life or liberty shall have an enforceable rig~! to compensation." _ 
- ·•••· ,:· ·i.' : ,., 

0 [Para s:101 °· 

~ ',\ I·.,,:' •,1:. ,.:•\_,:,,•.,=, • t , ~ ,,'·l.:;,,-;- ·--rl• ', .·•' c- -:,r • ,. . 'l" 
· •· '(7)'"' ~Aftet'article ·21, ·a new article; -say 'article 21-A; should be inserted on 

' • , ' •• ., ~•~ I I" 

· the following·lines:- · •- - · · ·· 

"; ;,;,,\:;:•_::. ' :DI i! •i21 :.Ai:~(-1) Ever/p'erso'ii'1shall'li.:1veithe 'right' to-ieav6 the territory 
o.: : '· ... oflhaia'anif~very'citizen shall have tlilfrighl lo1return to lhdia. · 

,- 'l. ·• 'J;1 
1 

, (2) Nothing in clause (1) shall prevent the State from making 
any·· law imposing reasonable r.estrictions in the interests of the , 

,, --,,,: ,; :: ,,,•·,·sol(erei_gh!Y:and-il')legrily,of,lp~i~; friendly_relatiol']S of,lndia with.foreign 
.--··).:, , ,, , · ··Slates and interest~ oHl:le general_public." s: ~: ·: ii:; .. · 

· · ' h. -. •::'-. [Para 3.11] 

(8) A new article, namely, article 21-B, should be inserted on the following 

.. :: .: ·\, 

.. )!''. I,' _,' '. -(2jf'i'lioihing·iri cl~use. O) slialf-pfevent the·stJ\e fro'n'i-'m~k(ng ~my law 
imposing' 'reasoriatiie' re'sfricticinifdii the. exercise(of-th'e' right conferred ; 
by clause ( 1 ), in the interests· of security of the State, public safety or .' 

l 1. • r • ' 'for the 'p'revention of disorder orlcrime, or for the prote'ction of health or I 
, ,:,, . ', '. ,, ,,-mofals'1-hr for the prote¢tion1of, the :rights and freeaoinsipf:others.". I 
•,-. -) .:·i : __ ·; • 1F.t-,·a:f·1•:::1-~. ;._.:_·· 1~·1 • :: r,l . 1 \ ~:·•. ,_;·,:•:=- . : ,v .. ~, [Para 3.-12] ! 

.... I • :., . . ., ·" .·: i:::· :-:~, r, ~1 .r, ···::J..=.•--.. u1 1.::: • , .... ·.,, ,.· ;· ... •1"·Ji1_:0~. 1;,;; , _. IT :1, 1 ', ... ·-~..;:, .-. . 

·. : 1 ; i-; :• • ,i(9)_, .A-new article,~say artiqle.'?_1-.C, may_ be :adde_d,to,make /(:obligatory on · 
.. · · · ._.~, . the_ 'State.Jo ,l~ring; suitab!~;-legis/ation for .. ef?~uri'!g- (h__ej1right to rural 

'i:.;,' :· ,_ . : wage emp~OY.fTJt?nt for_-a. rninimut7J qt eighty day§ i/H! y~ar. 
·:·2,,.,-,_.. . .. ,.,;·, 1: ,"- __ ,, _,,-

0
, ., •• ·T _.,.·. _i;; ,_ .. [Para 3.13.2] · 

.. ,., r,r .(10) 

j,\ :~_){~_\ •I,,:;•,• \---,~ :-1• .._, •• f\ • {:) 
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\ 

'·' · ,, .. (i)· The,·first and second provisos:and· Explamition to ,arti<;IEl 22(4) as 
cohtaihed in seqtion 3 of the Constitution (44th Amendment) Act, 1978 

:, ,,1•Y1stiould,bersubstituted by'the followirig-pro11iso'and·.the ·said section 3. of 
°('' 1 the 1978 ::A.'ct as::amended· by, theJ'prop_osedblegislation· should be 

. ·, ·',brought int61force-within a'period.of1nol'exceeding,three months:-
·:;'.':.} ·,~I·, .. ,,., ,.'·I:::·;· · :.::( ':JI: ,·. , · :,·. ,{· ·,:_. v•:;-,~-'iii,•. _,,.. , , .• .., 

I "Provided 'tt\~r;im AdVi~ory'Board:~haii:c~n;i~t ~f-~ :ch~irman and 
- '1 · • I:,·not less than two other members, and the Chairman and the other 

• , • 1 me!Tibers qf the ~oard shall be ser\,/ing judges of any High Court: 
·1,H :,·)1 i• .:,..1cll~ •~:1 ~/p:·,··~ - Hi,• 1t.':1c;~ '-1"' i ·\·' , .. , •·· ,, -,, -

• ' ·,· , • • • • • , ,11 , , 

· Provided further that nothing_ in this clause .. shaJll•authorize the 
:·" f .. ae~enti6h'o~ any··peirson beyond.:ain:,axinium:period:of:six months as, 
,,',·', may be prescribed by any law made•by'Parliament,:und~r,.sub-c\ause 
r.--':,·. ~ :(a) of clause'(7).".. , ,:·:: ,-,1· \.: ,, ,.,, ;,, n,~L,:.,,:~.'' · 

. . ,•, '...;1,\1'r.!,('•r:_) ..,l,1\,lr_, 
, • •,. -, ,1,.; "'~ .r., -,.1.J, , .,.1,0 

. ,, (ii) In claUStj (7) of article 22 of the Constitution, in sub-clause 
· (b)'tfor lthe, word,ftl'the maximuni ,period'l;. ttie<,wcirds I"the, maximum . 

·· ·•· I'~ period Jnot exceeding six r:nonths"; shall be substituted. r• ! i ~ , . ' . 
. · ,:r [P.ara 3.14.2] 

_,~Jh_:;..'\,•,_1: Bir:ii~~ :1ri: ·,1)·.) <·. l 11 \ 'I.: L:ti,,1!'_! .J: ;~ { ..,',' ~: t 11, t-· \ . 
(11)<') 'After'article030;:the following artidle,shd1_1ld,be ad_ded as. article 30A: 

• (':f' f~! ... · i<J ~ l . J\ '·:~,l •·~l-1 

1 i i:,,~ :•:30-A: Access to Courts and Trib~~,~ls ;~d 'sp~edy just
0

i~e 

'· 
1 
,',,.,:, • ;1: 1(-1}'Eyeryorie•·has l=il'right tt:i' have•any; dispute: thcit 'cari-be\resolvec;l by, 

; the· applicaiion \Cof:,law decided: in1··adair)public·!hearing. ,before an 
· : independent court or, where appropriate, another independent ·and 

, : impartia'itriburial,or1forum:":,~c. ''.,')S: . 1 ;:;1!.1if ,, , ,· ,.;c: . · , e . : ... l .. ;,.-: !... ; . ' ' 

• ·I • 
. . _ · . , _ (2) The .right to access to courts shall be deemed. to include the right to · 

' '. ~ ,:;'"·' reasqpably !'.spe~df CahcJl.'~ffective .1justice''i~1\all ::matters· 'before ,1 the . 
' : '"courts, fribuhals·'or othef forir'ana'! the· State l shall ·-take••all'1reasonable 

·,,· I· .,:,i step'!;'to''achiev=e the said obj~'ct:".<·''',. ·.•: ·-1::·. (l,'i\• ,,,:.-,,)•', . . 

' · - · ·."I\'.;·. '". , r.i1 \:':: ,r --:· ·.:[l;'a'ra 3.15.1] ' 
. ' 

. (12) '~irli~l~'39A'in'Part- IV sh6'illd'b;if'shiftei:ft6'Parl 11/ias a ne~ article 30-B 
,··,.~:,I,, ,-:,;o•·,, •; ,, •, .-.. ~ _,..;·, l· ~ . ··-._. ~ ·: toread·asunder::.. ..... · .. - · ... -.·,i,i.,.i 1·1 •.:~_·,. 1 c~i; ,,u,., i 

.. ~,,.~·)!If.· _r::h'1 :_., .. J:·,,' ,? ···:; ,1,· •. ,!:· 3'....:/ i,:'1. •P 1·1..:-. a1. ,, .'· •. ;;1,•-.· 

, . . , . : "30-B: Equal justice and free' le!'fal'.'aid}•Tlie'Siate :shall"'seci.Jre that the 
: : · : 'ciperation of the legal system promotes justice, on a basis of ~qua I· 

opportunity,_ and ~hall;in particular, provide free legal aid, by suitable . 
legislation' or ~cheifies,.6r iri aiiy'other'way, to:'ensiire'that,oppol'\unities . 

. . for , securing· justice are not denied to any ciUzen . by reason . of 
, ~-"'' ·.cil:economic'cirother·aisabililies\"·.,,- · · ,,,f, ·,··:., ,(' :,.,v; t•!·· ", · 

'•,••: ,,. ·, , 01 ,, 1,· ,,;,_, 'L: ·, .,\ ., '::.,:. ~•':,:i' :··::·.:, ,,,:[Para3:15.2] 
• ·, ~ ; ,; ;i ,', ,;• . 

I ' , :"' ' ·•,' • • 

, , · · (13) · Arlicle ·300-A should be recast as follows:-

;, ': · '"300;A.'(1}1Deprivatioii ofacqaisiticinlof property,shail be:by atittiority 
· of law and only for a public purpose. -. 1'·· :

1
- ,\''.J' 

. ' 



• 

:- u ; '•.:- (2) There' shall be,i:io arbitrary: deprivatiol) or acquisition o_f property: 
., ·-.·;.,_' ' _,_ \ ', ·-.-.-.','·'·', ',,. ."-~' . ' ., ·-· ' .. ' . • • ,. . ,, i:,·, :, . . . --,- ·: . 

·,,a ",. . : r •. , -Provided that.no •deprivation,or.acquisition, 9f-.agricultural, forest 
. »:-/ and.'hoh-\irban .homestead, land; belonging,_to or:c\JJ,tomarily used by 

• :-,,the,Schedtj[echCastes·iand ,the,;c~cheduled Trib_eJ, ~shaJI t~ke place 
except by authority of law which provides for suitable rehabilitatioi:t 

i:•·Ll . , , , ·scheme before taking poss~ssiortof,such lan_d/' . , c · ' 

·-Jrt,: ·,, ·_·._; '..,::/, '.:
1
~•/ ,_:. · .···; ·.r<:'..·:,;,s>.-··:·/'· : .. ;i 

1 
,·;,·.

3
'.,:'.. ~P~ra 3.16.2] 

(14) In article 31-B, the following proviso should be· added at the end, 
.·.·.-·:, · · · n· ame'/y· · ,. · ,,• , _1 : , • · •'. •"'.'f· ~• i' ~ · , . l ,. ',' Jl.. , ,../ / '• ··• ,')•':,:'"'"I ... , 

-: .. , : , "', ·,;~Provided that the•protection ,afforded byJhi!> a_rticle to-Acts and , 
:•.c · ·.:. ,; ,Regulations which· .•may,,.•b~·-:h:er_ea_fter .. J,pecifi(;)c;l:, in ~h!l. Ninth · 

Schedule or any of the provIsIons thereof; shal!J;fl_Ot.;aP.P!Y .unless· · 
such Acts or Reguli3tions relate ~ 

<.-!i .. 'it:.:•:i~.::. !·,,· .. 1-! ;~ 1-;.,..5· -~-:!·;~ ; ._. "2,1~•~-,•ie··,! 

,,,;; ·" •-.··(a): in:plth and'sµbsta_nce ~o:agrarianJeforms.:or l~r,p refo~m,s; 
(b) to reasonable. quantum:of.·reseryatio,r:i,1:ind_er-13r;ti~I_El_$ Hi and 

.·· i ,' ~ .; .:··:: 16; · . 
(c) to provisions for giving effect to the policy-of the ~taJe towards 

· 1\1·_.; ,•,-:· ·-·'.securing,·all •or,'any.,of,the, ppriciples. specified_:in-.claµse (b),.qr 
, clause (c) of article 39." · i ' · · • · • ·· 

,,_:r,,;
1 

, ,. • ,:t . .Ji, : .. , , ,,:•::: _., .·_ .,. ·· '..[Para3.17] · 
• • I • 

,: (lS)D, Clauses(1) and (,1f,). of,article.,359 should qe·afJ)e/J~E!cf:Pys,uqstituting 
•'d c,;;":,::,-,,for:,"(exceptarticles 20 and·21)!';,the followil]g:-,- ::, : ,,;,s ,.,,:• ·. · 

:r-!:"1"":-i: -,.., • ,. ~,•:-.• , :. ,: .. -1 .. ,J<. .. 1,.;'· :~·.•r;.~•.i t: t1:J,_ r-.-:.. .1 ·:1; • ;1 l] • 

• "(except articles 17,20,21,23,f4,2q imd ,37)'.',_,,;, 1 f,sd ; ... • . ,·; , 
. . . . · [Para 3.18:2] 

'.i'I ·., :·1,l:·11."' 1
.• .:•;• .• l/t;;,-. •'1:1~·· 1)

1 ,!1•,• !,, <I•'.'.•··~,/;:., '. 
. (16):', :The._relev.ant;prov(s_io_nir lh_e __ 9_9nst/tut(o11i<~:rr:-Ari11:!nd'!/f!!lt) Bill, 2001 
, • , - ,;,_ .. ·, ·.TJlaking·,_;the.,1[ight . to .: edµp~ti911:, o(.: cfiilfffl:/.[!._-Ird171r, 6. y,~~rs till the 

· comple_t1on ?f 14 years as arf.~tJ.rff!fTJf?,nt~l R/ght ~ho_ufd ~e amended 
, :, : ,,: ,-1,alJd enlargei:f to read as under:~•:; ,· . 

, ' • • r - I 

: , · .. ;;, \• _., .;.. ,-,B;, ,"30.sC, E_v.ery.c[lild·1>,t1al.l_ h~y~ the righ_MqJ~ee;E'l~,u<;:,aUon uptil he 
- co_mplete$ the age of fourteerqyears; and)~1.the"c~iie,.,of girls and 
· members of the Scheduled Castes and the Schedule Tribes until they 

,,,,· ,,_ c: complete the ageJof,eighte.~11 ye_~r~·t,· · 
','; ,, , .,_. _,.·, \.·: :_ ., . ,. lcJit; ;:i :i. · .·, · '. - r•-;• .. , [Para 3.20.2] 

v!~t1:J - · J J._,, 1~·~ ,I ,, ,, ,:~. , ,,~ :r::f~.:1:.~1./1~: 11 , :1~, •,. · if_,., _.,-·. :: .: ,1_ ~I' < 

-~-: i-(17.),·-. After,article, 24, th,E!follow/ng·arti9le-~hquld Pft,,t~d_ded:_--: _,r '. 

,_-., •.• ,;- ,;·-j~_-1.i' ·::.: ' "· ~- .... ;_;:if -.::·:; • •. ,.;," ,' . ,, ; 
"Article 24A. Every child shal_l·l'.l~.Ve tQ!3_,right,t9 care ,a9~ _assistance in 

. ; _.-. · ~- ,_;•-.basic needs .and protection frpm all form,s of neglect, harm -and 
exploitation.". 1. . , · · · · 

, _,_;, •, if- -i, ,·.,, ... , , ,._.::.- \.:,· [Para:3.{1.2] 

. ::·,, (18), 1:Afterthl:/,pfop_o_seq ~rticlf!,:~p-C,,[tf!j3 following artiqlj3 .m~y.pe added as 

1 
· · 'article 30~D:- . ·· , .. , .. · . / .·:!''': ·. · ·:" ,' - v,:Fc• L • 

I 

! 



' 

I 
I 
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! ' 

' ' 
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I , , 

I: 
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,·, .1:. --"30-D: · Right to -safe drinking:.: ,wat~r. prevention , .'of . pollution, 
, . ponservation of ecology and sustainable d_evelop[Tlent ·-

- ::iu • t· t- • · ~ i - • • ,. 
: \! ".> • ' ' ;.-''"\ ,···:1· -~1~:'·•·:· 1 : ',1:·~\., :1 ·1; I', 

:Every person'shall·have the righf::,,. ·,:i:.,,,J'•, ,., , 
,·:,,.,,,: :,o (a) to·s-a:fe·drir:,kirig,water; ,, ,,:' -:,·'.'.', ':., I ,,,':!'(i'~l• (:)• 

',:; · ' '(b) to·:tmlerivircinment';that'is not harmful to one:s·;health or well-being; 
and .vfa,r •r· ,Jt.'r:1i1§l •· .. :.--'.·_,-: _ 

(c) 1to·11iave the1~environment protected\ forc:t~e·•benefit qft'p'reserit and· 
fu!UrEfgerteirations··so·as:to·.:.:.\1' :·, .. , .. ;: ··<··;· ,1.,, .·'.· ;·, · 

. · '· •·.1(i)i'pr~vent·pollution:and·ecological.degrad~tion; 
··-: 1 115"1 w,, .. ,,, <-(ii)Jproinote·c0nservatidn;1andn:,c1hc',•·: ,,:,, · 

·: • ·, ... ,, ' . 
1 fl6•)'1<. ·' ·, ·,(iii)'s~cure:· ecologically I sustainable development and ,' 

', J 
use of natural resources while promoting justifiable 
economic and social development.". ·, 

· • , . .[Para 3.22.3] 
,- ','Jl1.9(10b,,; .. ::·,rh ··1i,~·- ~~· _; :.u:,1~·.rr•rrc~ ~-.!• ;'l:~) 

• I '. '. . ' ' ' 

(19) Exp1anatien· II to arlicle 25 should be ,omitted: and sub,clause (b) of • 
1 ., " cla,user(2)"of ihat:article should·be reworded.to.rea:d ·as, fol/6ws:- . 

: :1. ,,, ;,,.'·\,_;::!•, 1!1fi\.1
~· .;'· ~• .::~•-1,· .. , .• ... J r1,: ~--• s.; rt:;11'-r: /')!1:' \~ '.'•;::,Yjl'fnr·, 

• · : ' •: .f- 1 •l:"(b) providing 'for social welfare:arid) reformror ·the;throwing open 
of '8indu,. Sikh, Jaina or BuddhisLre'ligious ;institutionsYOf a public 

·.' 'ch~racterto all classes and sections·of these religions:". · 
i i · '.': · ' · · [Para 3.23.2] 

·,.'11•· 11 ·l1"• ,.)',, ·, ·.,.\\ ... ,4.,.1.h •-,',•.--.,, ' ' 
"T • "i' ••11 I , '• 'I·',,• , '• ,, ,,,,r • ,I ' : , 11 '• ',• , , , , .._:•! !·' \ - , 

. (20) It shali be' desirable that some optimum level of population with a view 
. to·-,,take i necessary,, ,action undet·,;thfs j.constitutionahprovision . is 

'I 1 ' '' • I : , • ;' ·, 

, .. pre~cribed.: .. In .arlicle 347:·:of-. t~e :Col]_stit_ut/pn,i for:, t/Je words "a 
Sflbf,ta'ri,tia( proporlion of the population';; th~ words,. "no_t,less th.an ten 

: __ : · , •,. !. per ceht of the population" should be substituted. · 
- . \' · : ,:·;: · · · , · . [~ara 3.24i 

"'J• ii-•• •. ,:),,.Ht1·,,'•ld•1·1 --J,,, •. -'-•~r•,,,; • 1',"'l'-~r•,,.,~" 1·•:i, ... ·_,,-.·1r· <;,• , . ..,,I•'. 1 - • • ., , '. '• • • .__,.~,,, ,, • :_ • ii•~ , • ..;_ , • 

~ Dirie~tive·Pfinc!iples:i• ,-,1 1
:,~-;• ,;,:,m ·,:'' ·: ,.- ?,ir!"i.cJr.1 '·:? ,-d-lJ!:J·>n:; · 

;· ,•:'ci{)_·•:. ~,;~I '.ii~M~i;~i~~-)~~~;;~;Js.',that'th~'.'h~;;~; ·;f R!~ IV of the 
-: , , · · . · Con'stiiu_(ion. sliou/d_ p~ amel]deci toJ~c!ci•, ~-s .~pl RE 9"J:IV,E-P;RI N Cl PLES . 

·.,.,. ·,_,,, ·. OF.i,S:FJ.\rE,_P,.OLJCX:ANQ:ACTIQN:'.;r ,~c:,:::·,,n:'.,. :.! :f..,:,,1:,,:, . . ,, 
.•: ~ ... _ --~.: Yf~·1:i~,:jf~J;:•,.i· -- - ,: , 1·~1r,(,·/. -; .. · ,. : ·:-,--:iHntr•c_.;}- "';,:·J:f~t{ · 1(P~ra 3.26.3] 

: -~:.;, - . · ·' :(i •·l.{,J,Jf ~-~: ·.,ci_-.·;:1~)d : •, •··. ;: ~: 1• ;·:::i:] :i_('. l_t :~(~;:,r•,_:,~,/ , 

. :-·(22) , ··A·:strat~igic .. Plan ofActio11 shq_u_ldJ1e_ iQili€Jt~\'.I _!01cre_at_!:)-~11~rg·e number . 
'" .,·,,.;, .•,,of.-etnpldymenti opportuni\iesvil]t,fi,\feaY~l'ffSJ t<J r!:)aliz~1.~n~ exploit the 

'_., · ·1 ;/"•eno~m:o,p'.s-pote_nt!i=!Jr,ir:i 1c:re!;!ti~·g SllCJl,,~[Tipl_qy~en\ :9PPq~_ynities. The 
· :: ·:,•·:"; componen.ts of _thts·p]an may tncl_y(Je:.,,:.-,l !, . -: .•1,,•ur,:, •,r,: 

-~ ···:, :: ·J:,] 1,' -; ,t'.l~ ·tfi ·n:. :/;. i' • \~~,!' '.( .. ~;, .· .', '.H:; :-;•"J!F: :1~. :· ·,· 

· ., '.••:,; ,_,.,(t),!Jlmpr9yem~nt of,proquc:tivity,iri agricujtu.~e \hat ._yjJt,aqtjvate a chain 
,, : .. '. l , .:.-:,ii~f (lictiv!t!es,, tql'.'.a~d~. -,incr!:)ased3,,Jnp>m.!l,r•,:C.11Q,\ employment 

1,· • 1 ·,1/'uOPROrtUnJtJe~.--:-1, k'1 l'r\0,',f1',, •1 ':)·:'.' I',, ~•;,._~(1·~1•· 

, :. . !' , • (2), l.n~~grl!teq hortic;:ul~yre that-,,wi_ll;-)!]cl,Y,d!=). ,proq!,Jc;:t!o,n of fruits, 
. -. ··: ':,, :: · ... , .• ,,.:,; :it~g~tablel!f and . .-flQW!:)rs; tCUt-flo),l(!'lfS;-_:fgr, e~p~~,.~11,d medicinal·· 

· : · P!~h.t~:, as., W!l!l~,.c!~. e~t(lqlishm(l[l!) .9f,u!?.)9:prtj1<~~~i,r~g: industries 
• 1, 'l':9!111\l~ ,prin:iaJjly at val!Je-additionpf,.~g~i_clJ!tur~I produ~\s, 

: .•. : I . • ,1·•. ·,;·1 .. ·i,i:•~ i.~ :, 1..,,i. ,.· ~,h.:, .- r· 
; ' ;,, I ' 

' I 'I' f ti· 
I I 1

1 
,: I ' 

·:: !I,: I; 
! 1 '! 'i I i I!,!. I 

. :: ·11 t11 
' l '1: ,i1 
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'(3j' :Intensification. of .anii:J1al':husbandcy prograrns and production of 
ql.Jalitydairy-products.1,..,." · .- .,,_.,a · . ,.· .,.,.,.: , 

(4) Integrated Program of Intensive Aquaculture including use ~f 
· common property resourges like,.viUage,pond~-and:l~~\lS, , . 

(5) Aff.orestation and Wasteland. Developinent ,I( ~ 1 an additional 
.,, , . '· ·, •!'12 million.hectates,under foresltplantation,al ribute to rural 

. asset building activity. . ( \' :" , , 
::a, ; ·,;: .J1:(6) Soi!Jand Water Conservat1on1to,support-affo1 ~,.and N?tural 

Resource Conservation towards. ,eco.-friendly 'ur~. 
;, . :: (7'.)·,IJVater,Conservation:and Jank Rehabilitation l, 

(8) Production ·and·,use,of organic manures 1hr miculture and· 
• -. ,, · ,,..,u/ . -otherlimproved techniques.and production b tiealth•foods 
· .. ·' · .... '.,,-, .. f ·lh. , ... ",·, .: ·1 ·. ·,•.oeo, " , .1. ,.,, ram em. l . , , •. , ,. , · ff 

l 

•• '· • . · ·• • ,,1 , , , ·, -1: ":·:., · ·"· ,, , .. . 
1 

__ [Para 3.27.3] 
- . •i"' ;-'!'-' •. j 

(23) The . Comlllission recommends lhat an I /ent National 
\t: ,:', ::. , Education·Coinmissiori sh<?uld be set.up e,very)/ , c ,rs:;to ·regort to 

. : , Parliament: on· the,-pr.ogress\:of. the ·.co.nst[tutio -.''·' .::qtiye regarding 
compulsory education and ,on other aspects reV,,u_,1t to the knowledge 

·'J ·,n ·: society,of:othe:new. century, -The .. mod~I of',.t.hEt ~inance· Commission 
,::•· ·: , :.may·be·l.Jsefully,lo_oked into: .. ,:c~: .. [li1,.L ,•:,.;;>,, ;i · , . 

• -,: r [P,ara 3.31.3] . , 
' ' - ' r, : .• ; ; 

,' ' J; J 

(24) Afterarticle 47, the following article should be added, namely:-
~,.~':, : :1-:/, ·,,~-,;.~\i \' ,"._ \, ·:,.,':!\ ·r:.,, ' ;:•,,1: • 1\ _.--11 •.;ii ,. ~~- _ ~ ',·J\,:i• ~ , •,r , 

.•.. , : '<;, ,,: 47 A:""Cohttol · of 'population:- The State,-"shall I endeavour to' ·;~cure 
. ·· ' ·' control of·°ifopulatioh byt meaiis''of'eaucation' and: implementation of 

· ·" · .. ' c.:,small-fahlily·norms:"'!'-"i'oi. :' · ·. · ·. ·,11. • :, · ,' -•. 
·, ·: ,:'. \:.,, •< \1 .,, - , , ,-. ,.,;.,.. :·· : ·,· • . [Para 3.32] 

(25) An inter-faith mechanism to· promote such civil society initiatives 
should be set up. This may be done under the:auspicestif-theiNationaL. 

_ _ , Hum_an Rights Commission set up under sectio'ti 3. of the Protectiim ·of 
.; _ ·, '.,, ; .. ~i.U-(li:irt_ Rig!)!~ Act;: '·1993 which}inter- alia, provides ·for the "participation 
·, ,•··

1 -··•>'of "!~e ·Ch'aitpersor\s'of:the National''Commission for•Minorities, the 
National Commission foi .. Schedulecl'Castes and Scheduled Tribes and 

: · ·,.C : -s·1he National Commission for Women" who shall be deemed to be the 
· Members of the Commission for the discharge of functions specified: in 

--- ·.' · -.. ,_ :·• ·clause's':'(b) to ;Ofof-ttie se'ciiori 12·-'of the' said Ac:t..:"fhis'.body could, in 
- . · a9dition1 to its: otlier,stat~i6ry functions, 1alsotfUnction, in:collaboratiim 
., :·1with tt'i'e Natiorial=Four\clation fof.Cbmmunal'Harmony. as·a, mechanism 

for-promotion of inter0religi6us h'armony ifor: inter alia overseeing the 
installation and working of "Mahalia· Committees" and other civil 

,, .' . ',J ·: ·society; 1initiatiVes-·in sensitive'1~teas: With·an appropriate statutory 
' ... :,:, enablement bfwaY:of'ehlargement of section~12 of the said Act, the 

purpose could _be achieved. without additional •1expenditu_re for setting 
· -· '' up ··•a•'·separate''°mechariisin. Section·· 12. of the said Act' with 

· ,,,. · . : ": ·c·onsetjuentiah~hiendments to ·se.cilon ·3(3)· coJld' be· amended by .the, 
,,,,. ; . :,: '' raqclitioij' of claus·e (I<); whic:ti'sliall read as·under: ii\,,,<; : ' 

:'1 ·,t:·"-'c! "(k) '.promo\ing tnroi.igh lcivil ,society·initiatives, inter-faith and 
inter-religious harmony and social solidarity.". : 
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I 

-"\!;_I 

; ' 
I .t .. ,,. 
r· ! 

J. 
'' 

. " 
· · The ' Chairpersons of the · National Commission for the 

Backward Classes and. the · National Commission for Safai 
Karamcharis should be co-opted to this body. 

[Para 3.34.2] 
. . 

(26) There m,ust be.a body.of high status which first reviews the state ofthe 
level of implementation of the Directive Principles and Economic, 
Social·and Cultur~I Rights arid in particular.(i) the ·right to w_grk, (ii) the. 
right to health; (iii) the right to food, clothing and shelter, (iv) Right to 

. ' · Ed~ca.tion up to and beyond the· 14th year, and (v} the Right to Culture. 
•r ''.,;"_, .. t :The said·bcidy·must'estimate the extent of resmIrces required iri each 
· · .. · · . State under· each Of these heads· and make· recommendations for 
·. ·,;, ·allocation of adequate resources,. from tinie to tiine. For ensuring'that 

th~ -Directive Principles of State .. Policy are realized more effectively, 
the following· procedure should'be followed:a:~ 

, (i)' .. The Planning Commission should ensure that therG is special 
·--=-=-·- .. -, ' mention/~mphasis .in alfthe plans ·and· schemes formulated by 

-----it, on the effectuation/realization of the Directive Principles of 
: .. , ." · :··. -State:Pplicy.. . . 

(ii)·, ·Every Ministry/Department of the Government of .lridia should 
make. a. special annual report indicating- the extent of 
effectuation/realization of the Directive · Principles · of State. 

. Policy, the shortfall in the targets, the reasons for the shortfall; 
• -- , . .. ·. · ,,, .if any, and the remedial· measures taken· to ensure their full 

- · · :· reaHzation, during the year under report. _ 
(iii)' The-repor:t_untjer.item (ii) should oe considered and discussed 

,· ·,. by the-Departnfent Relatea Parliamentary. Standing Committee, 
which shall submit-its report on the·working of th~ Department 
indicating the achievements/failures of the•Ministry/Department 
along with its recommendations thereto. ~ • •. 

(iv) Both the Reports mentioned at items (ii) and (iii) above ~;,m.i!d 
· be discussed by· the· Planning :Commission in an interactive· 
seminar · with ~he representatives of _v·arious . i~GOs, Civil 

. ; -•·. ·.Society, Groups,· etc,. ;in'•'which the.··representaiives of the 
. / · :., :·· • · , i · Ministry/DepartmenL , and . the Depart~entai Related 

Parliamentary Standing Com(Tlittee wcil!_I~ alsp participste. The 
· -.: , .report. of this interaction' shall be suomitted to the Par!iamert 

within a time bound manner. •. ·. · l · • 
,. ,, (v)· The Parliament should discuss the report .at item (iv) abo\;e 

within a period of three months and pass, a ~es6luiio_n about the 
, .'.; acli

1
9~ required. • \q ,. p,l,l._-;1.aken · ,by_ th~; ,Ministry/Departl!Jent 

-r ··, ·concerned:'•·i- · - · -·-:-,~ 1 
• : • t, f•, -· 

. ' 
-A similar mechanism as mortioned above may be adopte_9 by the 
States. ' .. · , . 

[Paras 3:35.~ and t:?>!'i 3] 

:::-.. '~','. 'i':rhe Rep9r(~f'!fi~. National Statistical Coinmissio:ri,(1001) slr<;lSSes the 
. '. .. :. ·· irfjp9rtance' 'of )ivailability. of. 13dequate, .~redib\e ;~f'\d 'timely. _socio

economic .dafa{ generated by' the statistical .. system, both for policy 
formulation and for monitoring progress of the·s~clors of economy and 
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pace of socio-economic change. The Commission endorses the · 
recommendations of the National Statistical Commission and stresses 
the importa111ce of their implementation. · · · 

[Para 3.361 

e<J> fundamental Duties 
' ., 

(28) 

,.. 
---,,fqr effectuating Fu~danier:ital :Duties, the. following steps should be 

~j,. · taken:-. . . . • . 
. (i) The first and foremost step required by the Union and State 

. Governments is tp sensitise the people arid to create a general 
_ awareness of, the provisions of fundamental duties amongst the 

citizens , on the -lines· recommended by the Justice Verma 
ComnJittee ·on the subject. Consicleration s~ould be given lo the .. _ 
ways and means, by which Fundamental Duties could b!l 
popularized and made effective; · . 

(ii) Right to freedom· ,of religion and other freedoms, must be · 
jealously guarded .and rights. of_ minorities a~~---
respected; · . ,. -·:- . 

(iii) Reform of the wholei process of edu~lfon .is -an immediate Blil 
immense •need,, as: is'the need(to free it from goverr'lmenlal or 
political control; it is only through education lhal will poWef ta 
adhere to our Fundamental Duties as citizens can be 

, inculcated; . . . 
. . (iv) · Duty to vote at elections, actively parliclpate In the democratic 

process of gov_ernance and to pay taxes shou/cf b_e_ lnc/udea /fl 
article 51A;.and . .-- -•· -

(v) The other r~Cl}mmendations · of the Justice Verma Committee 
on Qperaiionallsatici~ of Fundamel'ltal Dulles of Citizens should 
be implemented· at tha,earllest. 

[Para 3.40.3] 

(29) The following should also be lncat{Jotatecl as fundamental duties in 
· article 51A of the Cons/Jtulion - · · · 
. (i) To foster a spirit of family values and responsible parenthood in 

_the matter of education, physical and moral · well-being of 
• children. ::· . , · 

(ii) Duty'of-industrial-organlzatlons la provide education to children 
of their employees. ,. · · · · 

[Para 3. 40.4] 

CHAPTER 4: ELECTORAL PROCESSES. ANO POllilCAL PARTIES 
I' ' - ' 

oG'> Electoral Processe~ 

(30) 

.. 

While SOf!!~. far-r.eaching reform.s !n the,, .. .electora! processes_, are 
necessary, no · major ccinstituliorial amendment is. required. The 

: : necessary 'correctives could be ·achieyed by· ordinary legislation 
· modifying th~ existing l.;iws, or. in many cases, merely by. rules · and · 
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8 

,. 

,executive action: A _foolproof method of prepilring the electoral roll 
-. right at the Panch!3yal level constituency, of a voter and ,supplementing 
, it by a foolproof,voter ID card which may in f13ct also.ser:ve as a multi

.. : purpose. citizenship card for all adults. · A single efxercise _should be 
• enough for preparing common electoral rolls and ID cards. The i~Jk 

could be entrusted to a qualified -professional agency .under the 
supervision of , the Election Commission ·of lndi_a · (EC) and· if1 

· coordination0with the SECs. The rolls should. be updated 'constant!~• 
and. periodically, posted on the web siJe of,t!Je ·Election.· Commissiol) 
and CD_ROMs should be av13ili3ble to all, political pa~:es or anyone 
interested. Prior to elections, these. rolls·s~ould be printed and publicly" 
displayed at the post offices in each constituency, as well as at the 

• ... · · panchayats cir--r~levant conslituern;:y heaqqui;ii:ters. Th~~~ should bfJ · 
--,:, .... _,., allowed·to be inspected on-,payf!lent of.'a __ nominal R.e by anyone. 

Facilities should also ~e provided to the.meriioers.</ th:i public al the 
post -offic_es _for submitting their applications' for ,1T?di!jcation of the' 
electoral rolls. · · · - · ·. 

- · · - · • .. , ,. [P<;1ras 4.7.3 .a~ct A,_8.3] 
.. . .. ' . 

• • ; 'j,, i-' • • ' ' • l 

·, · (31:) Introduction of Electronic Voting Machines .(EVMs) in, all' cc.;:stitu,incies 

!' 

·: · · , .. all.over the country for all. electio_ns i;lS rapidly, as,possible. :· 
•,. , . -.. ,.[Para 4.9] 

. '1 · .· . ' . ' - ' 
(32) - Under section 58A oflhe Representation of the People Act, 195_1, the 

Election -Commission , should.' be authorised to .. take a decision 
" : .. regarding_ booth, capt~ring."on the rgport of the·.retun;ing officers, 
•• • r observers or citi_zen. groups. Also; the EC-i,hould be. e;tpov,ered to 
,_.. :· ···countermand the ele_ction and order .a f~esh .election or 10· declare the . 

· --,-:_,· :: , earllen poll.:lo. be void:and,order a re-poll jn the entir,€)1constituency: 
Further,· the EC should consider the. use of. l~ll)per-p, ,:iof video an_d 
ot~er electronic: . -surveillance·; at-" -·seri§i!ive :-·-poliing r,,tations/ 
constituencies. · : ·· ·· · ~-~-

., ·.,. '·" ·, ·:· .. • ... •.·.-, ·: . ,,, . •· ._.;." .'. -,": ,,· :_ '· .. [Para4.10] 
11 :;- ·,, L •:. ··_~ i ·,__} • •~1•:.:> .. ·:. 1,; i. · 1.(t _.-":,, ;: ._:_,;_ '. "" 

~ · · (3;3) .·, Any _election :campaigning: on the ba~ii,:·of_ caste ,or re!igion and any 
' ·. ,. ,:.attempt to :spread caste-and con:im_unal.haJ~e.d during_!:lis~tions shoyld 

- ,. b_e ,punishable with manda,lory." hl)prisonme_nt. If sy.ch ~c!s a_re done_,at 
the instance of the,candidate or t)y J:iis: election ammts;: these would t,a 

: - . .- I' . : : pimishable with disqualificalio!1.. - ;· ·. 
[Para 4.11] 

I_ 1: • 

_;,· .. ~/,~---.. :hll., ·:., _ ... !•.:_.,1•-I_. -·, 

.,;1,;(34)- · ·-Th~ iRepreseITTlation of, the People Act should __ be am_i,)lde_<;I_, to provide 
•• •. :- • •

0
,,; 'Iha!_ :;,any:,i,person :.charged - with ... ariy;-,offence~ --PJ;JTlist:able-.. with 

· · , ·. ·, irl)prisonment:for a··maxirr, Jn:i-,term of fl~e years, or ,,more;jsl.Qultl be 
· . disqualified for being choset1as:or:for b_eing-a,member ot P.a;,>-:ient. 

,:,,, .. ·, .. •or Legislature of.a S\~le op .. t,eexpiry ofaperjod:pJ,oi:ie~;'~¥1r!°f~'Tithe 
. date the charges were framed against liim by the couit in t:_;jt-oif::-iice 

·. · ., ai;id unles·s cleared during that one year period, :he, ~hall coniinue to 
remain so disqualified till the conclusion, of the;trial for that offence. In 
case a person. is, convicted of any ,off(;lni;e .. ~y' a :c,ourt of laVf -and 
sentenced ·to- imprisonment f9r i _six:m.on_ths cir more the •bar should 
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(35) 

(36) 

(37) 

' (38) 
••:'L 

(39) 

(40) 

(41) 

• 

• apply during the period - under which' the . convicted person is 
·undergoing the' sentence and for a further-period of'six years after the 
completion of the period of the sentence. If any candidate violates-ihis 
provisio'o;) h·e should b'e disqualified. Also, if a party puts up such a 
candidate with • knowledge of his antecedents, it · should be 
derecognised and ·deregistered. · 

[Para 4.12.2] 

• Any person convicted for any heinous crime like murder, rape, 
· smuggling, . dacoity, ·'.etc. ·should be ·permanently e9ebarred from 
contesting for any politii:aFoffice. • · · 

. . . ; [Para 4.12.3] 
Criminal cases against politicians pending qefore Courts either for trial 
or in appeal must be disposed off speedily, if necessary, by appointing 
Special Courts. · 

- [Para 4.12.4] 

A potential candidat~)igainst whom the police have framed charges 
may take the matter to the Special Court. This _court should be obliged 
·to enquire· into. and take a decision in· a strictly time bound manner. · 
Basically, this ·court riiay decide whether there is indeed a prinia faeler 
case justifying the framing of charges .. 

. · [Para 4.12.5] 

The ·special Courts should be constituted at the level of High Courts 
• and ·their decisions should be appealable lo the Supreme Gourt orily 
(in similar way as the decisions of the National Environment Tribunal). 
Ttie Special Courts. should decide the cases; within· a per)od of six 
months.· For deciding the cases, ihese co·urts' should: take evidence 
-through Commissioners. . . 

. '[Para 4.12:6) 

· The benefit of sub:section (4) of seciion 8 c;,f the R~p;~sentatlon · of t~e 
People Act, 1951 should be available only for the-continuance in office 
by a sittir:ig · Memb"i:ir ·of Parliament _or a: ·stale :Legislature .. The 
6ommissiori· re·cornnientjs·-.that the· aforesaid: provision ·should be 
suitably amended·providing,that tnis benefit sh'all not,be·~vailable for 
the purpose·of hfs contesting fresh e)e?ticins. · 

[Para 4._12. 7] 

The proposed pro~ision laying d~wn that' a perso(J charged with an 
. (?ffence ·punishable -with imprisonment'.for:,a· maximum period:•of ,five · : .·_ 
· years or· niore ·should pe· disqualified .-from;corJtesting elections afte~ : . 
the ·expiry of a period of cine: year- from the 'date, the ·charges were 
framed :·in .. a court- of!law shou1d·-equally be applicable to sitting 
members· _bf Parlic:iment and ·state Legislatures :as•:,to any oth·er such 
person. · ~ '.1 ~i, ' ,:•~ · , · · " .. 

[Para 4.12:Bl 

In matters• of disqualification on grounds of •corrupt prnctices, the 
_ President should determine the period of disqualification under section 
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(42) 

(43) 

.. 
' 

'(44) 

. ,, 
. ' 

(45) 

BA of the·Represeritation of the People Act, ,1951 on the direct opinion 
of the "EC and avoid the delay curreRtly ·(:lxp~rienced,. This can be 

-done by ; resorting t9 · the position prevailing , before· the 1975 
amendment to the·said Act. 

[Para 4.13.1] 

The election petitions should ·also be decided by special courts 
pr.opol?ed in para 4.12.6. lri the alternative, special election benches 
may be constituted in the High· Courts· and.earmarked exclusively·for 
th1rdisposal of election petitions.and election'disputes. . 

· · · · ' · _ . [P.ara 4.13.2] 

The existing ceiling on election expenses for the :various .legislative 
bodies :be. sujtably_. raised to a reasonable level reflecting the 

. increasing costs. However; this ceiling should b.e fixed by the Election 
' Commissiqn.from time to time and should include all.the expenl?~S by 
. the can.c;lidate_ as ,w~II as by ~is;.politicaL party,, or ~is friends- and his 
-well-wishe'rs and any other, expenses incurred in any political activity 

• . •. ! ,• • ' : -'" ' ' '1 u· - •"' .:' ' ' 
on behalf of the· candidate by an individual or a corpor1;1te entity .. Suc::h . 

· a provision ·sho4ld be the part of. a legislation · regulating political' 
. funding in India.: Further, Expl1'!nation 1 · to seciion 77(1) of· the' 

Representation,of-the-.Peciple Act, 1951 should be deieted. ,, , ... 
, -· · • - _. :, -' · •" : ' ·. --- ,., ,. '.' [Para 4.14.2] 

C , ~-d'. ::,•,~;, •• t.. -

'The political p~rti~~ a·s well !'JS.individual-candidates 'should be made 
. subject to· a' proper statutory audif of-the' amounts ;they spend. These. 

accouhts . should , be .monjtored· ·thro~gti 'a ~ysfem of., checking and 
cros's~ctiecRing Uirough th~ inc;of!ie-tax·r~turiis filed by the C:!3ndidates, 
parties ;and' -their, well-wishers. • 'At the ·-end-'of, the election each 

,",candidate should--submif 'an .'audited .. statement of-expenses under 
' specific heads,•'·, :-- . ·,' ' ' ,: .I ' .,_, :- : ' .. :.:. " . 

' · ' ' '[Para '4.14.2]-

. Every. ·c~ndidate at the tiine of election must declarerhis assets and 

. liabilities. along with .those of :his close, relatives. Every holder-of a 
politiCf!l po_sition T);lUStdeclari h,l~' asset~j§lld Habilit(eii' along ,with those 
of his close rel~fions, !3nnually .. l:.av('spould .defiri¢ the ,t~rm 'close 

I t. ' . . ' ' . ' rea Ives.- ',: _. , .,. . . . ,, . •,--, ·,t- .. .- , 
• .- .... · :'. :trara4.14.5] 

'.· .. • .l _, - • \ '' , . ; ! -~ " 

(46).' .Any,system of State funding of election~'bears a dose nexus· to the 
· regUlation of working of political P!'lrties by faw ahd fo the creation of a. 

foo)proof mecha'"ri!sm . Lir)dei:_. iav,Cwith a v:iew :_tci' ,implementing the 
financi$I' limits strictly .. Thf:l_refor~. propcis!3ls for, State funding slioulc;l 
bf: deferred· till these r~gulatory mec~an1sr'(is1 are· firfTiiy, ir\position. 

-(47) 

; • r
1

' ' : • '\ l •. ' fo 
, [Para' 4.14.5] '··'·, .: .1-1,--r .. i~, -~,·--_. 

~ • •.,', • • •.· 7r_;. t !:• . ~ 
· All candidates, should be required und~r · law .to declaije their assets 
' ' ' ' ,;, ' • !r • •- • , l ••' .,_ ' ' 

and ·liabilities by·an affidavit andAhe details. so -given by them should 
be fT!ad~: public: Further,_.as a follow. ·up· acti9n, the par\iculars of the 

. ' 
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assets· and liabilities so given• should .be audited by a •special authority 
created specifically under 'la~. for the purpose. Again, the legislators 
should be required under :law for tne purpose. Again, the legislators 
should be required .under law to · submit their, r\')lurns. ·about: their 
liabilities every year,and a final statement in this regard at the end of 
their term of office. - , · · 

' " '[Para 4.14.6] 

(48) Campaign period should be·reduced considerably.,· 

(49) 

. {50) 

(51) 

(52) 

· ; (53) 

[Para 4.15.4] 

Candidates should not·be allowed to contest election simultaneously 
for:the same office from more than· one constituency. ' 

· ./ ·- · ,::;:. ·· . ' [Para 4.15.5] 
, .· ~; ~.J?if~::· ·.. . . . -, . _,,._ . . . . 

The election codei"of·conduct; ·which should· corn's.· into operation as 
soon as the electioh's' are. arinoliilced; sliOuld be given the ·sanctity of 
law and its violation should attraci p~nal·acticin; .' .· •. . .. •. ' 

• ' , - •. -. •. ·, , , '1 ' •• i • , ~·, j 

.. .[Para 4.15.6] 
S •~!:•:,..:,, O ·•• O , T'; < , 

The· Commission whjl!3: recognizing• ·the. benencial polel)tial of the 
.system ·of run off contest electing the representative winning on the 
basis of 50% plus. one vote polled, as ag?inst the first-past-the-post 
syste.m, fqr a· more representative derriocracy, r!')com'inends that:the 
Government and the Election Commission. of .India should examine 
this· issue. of prescribing a rriirilm1,1m of 50%: plus·,one vote .for election 
in all its aspects, consult various political, parties,. and 9ther intere.sts 
Iha.I might.con~ider'themselves affected by this changl;l ,and evaluate 
the acceptability an.a '._q!mefits of this,.:system. , ,The,. C9mmission · 
recommends a careful am;I · full . examination:. cif. this _issue ~y the 
Government and the Election Commission of India. · 

, _ .. ,;. f ;:· ·• ,,: , , [Para 4.16.6] 

Intra-State delimit~liori •eiefl:ise may be 'undejtak~ri by' the Election 
Commission fdr Lok 9abhai arid · Assembly cicinstitueri'i:ies and the 
Scheduled Castes and, Non:scheduled Area Scheduled Tribe seats 
should be rotated. The Delimjtation Body should, however, reflect the 
plural composition of society:-:,-' 

_ , .', ,'> [Para 4.17)· 
... :-l::?'• 1.~..,. -

The provisions of the :reni~:'tschedule of the Constitutibn.-should be 
amended specificafly to'. pro'vlde. :th13t all persons defecting - whether 
individua/Jy or in gro,)ps: ~ fiom:·1he ·party-or the alliance of parties; on 

. • ~ ·,•,<"') J ~ - ' . ,. • 

whose · tickf!t they' had "Cb~f3Ti'; ·elected; must· resign · from their . 
parliamentary or assembly seats and must contest fresh elections. In 

. either' words; they should Jose their membership and the protection 
under the provision of split, etc. should be_ scrapped. T~e defectors 

. shouJd·aJso'·be debarred to· Jiold ·afry, public 'office· of,-a m.inisll;lr 'or' any 
other remunerative political''. post 'for' ·at· leas(:the ·duration of the 
remaining term of the existing legislature or · unrn;: the next fresh 
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(54) 

(55) 

electiqns whichever is earlier.· The vote c:ast by a defector to· topple· a 
government shoul_d _be treated as invalid. Further, the power tp decide 
questionl\) as to disqualifi<:ation on ground of .defection should vest in 
the Election Commission instead of/in-the Chairman or Speaker of the 
House concerned. · 

[Para 4.18.2] 

The practice. of having oversizea Council· of Ministers- should be 
prohibited by law. A ceiling on the ·number of Ministers·in any,State or 
t~e lJnion government be fixed at the maximum· of 1°0% of ·the total 
strength of tlie popular house of·the .legislature. 

' . ' ; . [Para 4.19] 

The practice.of creating a number of 'political offices with. the position, 
perks and privileges of a minister s_hould be discouragE1d and at all 
events,. tliE1ir number should be limited to two per ·cent of the total" 
strength. of the lower house: · : ·· · . . · 

· · ' · · · • · · , · -· ·· · · [Para 4.19] 
:_;... . . ·, . ,' ·, 

(56) Independent candidates shcilild be discouraged and only ·tnose who . 
have a track record of having won · any· local election•, or who are 

· nominated by at ·Ieast twenty elected , members· of Panchay.its, 
Municipalijies or 9t~er lo.cal bodies spread out in majority. of electoral 

.. distri~ts in their ·constituency s~ould'.' -be . allowed• t9 contesf -for · 
'Assembly or Parliament, · _'. · · • · : 

·: · ·• ·, '· . ·,.,. [Para4.20.3] 
. . 

(57) In .. order ·10 .check--:the p'roliferation of th·e 'numbei'· of independent. 
candidat_es ahd the malpractices that inter into the, electi9n process 

'because ,of the influx of the ind,ependent candida,tes,, 'the. existing 
security d~posits ,in respect of independent .cc!ndidates may be 
,doubled. - Further, it should be doubled progressively every year for 
'thcise independents who .. fail to·win and·· still Reep contesting elections. 
lfany' independent candidate lias failed to g'et at least five percent cif-

. .- thEJ total nurf,ber· of votes•'cast: in :his coristituericy:,' he/she should not 
be' allowed to contest as independent. cahd,idate fo(the saine office' 

· . , again''at leas\for 6 years: . ' ,- . '· : ' 
' · · 'I ;, '· , . [Para 4.20.4] 

(58) :An··, independent candidate · who · lo~es.: election three times 
,consecutively for the same office as suc_h candidate should· be· 
· permanently: debarred from-contesting election tq that office. 

, _ ., .. . · , ~ ,, , • ,, · · .[Para 4.20.5] 
'· ~ ' 

, , 1 ' J •, ''I 

(59) ·The m,inimum number of valid votes. polled should be· :increased to 
25% from the current 16.67% as a condition for:ihe:deposit not being 
forfeited. This· wou.ld ,further reduce the number of .. non-serious 
candidates. · · 

[Para 4.20.6] 
' . 
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. (60) It-should be possible_ witi)out any cons~tutional arr,iEJndment_ t(? provide 
.. ' fpr -the election of the Leade_r._. of , the, House. (~ok,, 9.abha/State • 

Assembly) along with th!3 election 9f the Sp!la.~er ;and jn li.ke,manner 
under· the Rules of- Prc)C:edure. · . ThEl_;persqn :sci _ele.cte9_.;_may be 
appointed the Prime Minister/Chief Minister. . ....... • .. •-. 

[Para 4.20.7] 

(61) The. issue of _eligibility of non-Indian born citizens or .those whose 
parents or_ grandparents were citizens of' India to hold hig~. offices in 
the realm such as President; Vice-President, Prime Minister and Chief 
Justice of India should he· ,exar,nin_~d: iq deptti ''.through a political 
process after _a ,national' ~ialogue. · · · 

[Para 4.21] 

. ·, • ' ~ ; ' '•' j. ' " ,,, ' 

, (62) . The Chief Election. Commissioner, and the .other, .. Election 
Commissioners sh_ould be appojnted on, the .recommendation of a 
body consisting of the Prime Minister, Leaderof tfJe Opposit/on in the 
. Lok Sabha, Leader of the Opposition in the Rajya Sabha, .the Speaker 
of the Lok Sabha and the Deputy Chairman of the Rajya Sabha. 

: , Simila,: procedyre should be adopted ,in. the case .of,aP,P'?/l)fmen~ of 
State Election Commissioners. .. . · . . · 

. , . . ' . .., .[Para 4.22] 

. - :' _, , · , , . 'I•.,· ... •, ·1 ', -~ { 

(63) All Cc!ndidates, should be. required_ to clear -goverrirne'n!, ~ues before 
their candidature are ·accepted. This pertains to _payment,of _!_axes and 
bills · and unauthorised· occupation of accommodation and availing of 
telephones and other governmentfacilities to which they are no.longer 

• , entitled. The,factJhat-rnatters _regardil)g;G2;vefnn:ient,~_4es in respect 
of- the, candidate are pending, -b.efor~ .a, <;:(!1J1 of -~c!Y-' .. should be no 

,· 

excuse: -., ,, • , , . 
. , , , .• :'.: •1 r- . ·:' ·: .)(Rara 4.23] 

· (64), In ord~r t~ o.b\lif.!!e jh.e. IJ~c;ertai~iy' ;n'. ide~tifyi_n~ c~rt;[n 'offices ~s 
offices. of profit or not, suitable, amendments should be made in the 
Co[)stitution empowerir)g th~. _Election' :comrnis~jon cif ·India ·t,o .identify 

. ; and qeclare ~he various offices ·under the Governrn.ent.of, India or of a 
State to be 'offices of profit' for· the purpo~es of being· chOSE)n, and for 
being, a member of the appropriate legislature. .. 

[Para 4.24.3] 

~ Political·Parties 

," (65)' 
. ·,;,, -,,',J '•·' .:-u \J -, ;.··,:·~, 

A comprehensive °law regulating. the registration . and functioning of 
political parties or alliances o(parties in·lndia [may-be named as the 
Political Parties (Registration and Regulation) Act] should be made. 
The proposed law should--· . , • : • , · 

p~ovide that political party or alliance ·should, -in its Memoranda 
of Association, .Rules and Regulations provide for its doors 
being open to all citizens irrespective qf any distinctions of. 

· caste, community or the_ like. It should swear allegiance to the . ' 
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provisions of th·e Constitution and to the sovereignty" and 
integrity of the,nation, regular elections at an interval of three 
years , at, its various levels . of- the party, reservation/ 
repres_entation of at least 3.0 . per cent, of its· organizational 

.. , ., .. .-positions at.various levels and·the same percentag·e of party 
,, ... tickets for parliamentary and· State legiqlature seats to women. 
· . · Fajlure to do so should invite. the -penalty of the party losing 

recognition . 
. (b). · make it compulsory for the parties to maintain accounts of the 

· rec_eipt of f_undi, :and: eJ.<penditure. in •a. system<!_tic and_ regular 
. ,way_._:- The. form of accounts .of rec;eipt;and ·-expenditure and 
- :dec:lar13tion about tne sources of funds may be prescribed by an 

: Independent body of /1,ccoLJnts &_ Audit experts, created unper 
.. •; , . -.·. the. pr,oposed Act.•; -The accour:its)shbuld also be compulsorily 

. · audited by the sa_me .independent body, ·created under .the 
. . •. , , ~: ·.- ,.,,; , Jegislatio_li_. whic;h should· also_ prepare:.a: report .. on the finanqial 
, o • I' J, <, • _, ,-i •. \ , I • • !' 

_.: j,. : .. . ,, _, " .... · - · status ,of :the ,political p13rty which··i'along with the· audited 
' • .. • · aCC01.1J1ts should•be,.open ·and·available'to public for study and 
,;_ >,, ·-):.i c\-fh i~spEp9!iqn. _ .. :••5;· ;:: ··,.,. _, . .:.t,.i,- · · . __ . _: ~- · .. _ 

.... , , _, :r . ,-,1,jp) ·:,.:mak~ ,lt.. compuls!:iry:_ for the: politi~al":p_artles req(!iririg their· 
.. :.· ,,,. ,. ,; ·., . , _.candida/es., \o- declare·,their assets.and'·liabiUties at the ·time of . 

.- , :,1, h.,._ • _ •• , 1,. filing ,t,heiJ:fJ<?rliin<1_\ion·,oefore th_e:returr,ing 0officers for e!ec;tion to· 
. · · . ~ny pffj9e_13/ar:iy-lel(el:of gc:Jvernment.,:t : ·:· 

: · ; .. ,,;J,,-· _ _..,(d) i • prp~i~e, tha,! flO _p9li_tic;p!·.party·sho_uld :sP,~n7;or·or provide ticket to 
,:, ,:: . : ,, . · . ,. .. , , . . . ..a,-,candj_da\e,fo!i contesting elect_ipns it,he was convicted by ·any 

: . ,., .,- · ,.,i;qurt,··fo~ .. ~mi,-cr\rJ}_iria! ,offence, :or.,. if.1,th:e courts· have framed . 
. ;,_; ~ . '{ , .. ;:. . ic, criniin?!·,ch~rges 13gair:ist,hirn. · .; ,. · ;·~ '; , . ' 
,b,,,.::; . ---' ,Je)_ ,_,sp,ec_:Jfi~~i.lY.•· P,rqvid,e_ ,that if· cJny-,p~rty .viol?tes the provision 

mentioned .at su_b-para (d) above, the candidate involve_d should 
:~ , •be liable,.\o be .disqualified and the party_ deregistered and 

. 'derecognised forthwith. . ' .., . . 

' . 
/ ,:.I •~';f jl• 

[Paras 4.30.1, 4.30,3,-4.3!).4, 4.30.5 arid 4.34] 
t . . '{. ~ r-: -:.~ .. it:-:-:·.; ~:-: :_ ( '· r ,1 , ·- ' • I :~t:,-_ ·,_ ,f'r . 

' ._, I I• 

(66) · The Ele'ction C_cimm_ission should .progresl:lively_ increase the threshold 
: , ._Fit_eriR,n_}o!:!alligi~ilJty;for,r~cog~i,tion sqJq'c)t·the, P.rolifer~tion of smaller 
.• · politlca! P?r!!~s'Js'. disc9uragep,. Only, part!es or,, a pre-poll alliance of 

l. •! :·.' ··; •• poljti~alJ:iartl,es :~re~is,tfrid, a_s natiqi:i!=ll_ p_arties, or alliances with the 
_, , ; El~,ct19n Comm11,s1qn be a!IQl,!~Q : ?·ii,SC?mmon, sy[Tlbol , to contest 

i'' ' · ' · · elections for the.Lok Sabha. State·.p·arties .. m<'Jy1 be allotted symbols to 
1.. . ,:·" 

1
'. ;: toniest elections fc>(State ''legislatures'. and· the Council· of States 

. . ' 
' ,I 

.\ _, , ' •I' ,, , , ' ·, H.,' • I " . • 

(Rajya Sab~a). . · ., : 
\, ' . ' ,, 

[Para 4 .31 2] 
"'I 

(67) In a situation where no single ·political. party o'r pre-poll. 'alliance of 
P1ilrtj~s suc~~eds )nil:le,cµ.rirg a,i;l~aLm~)ority iJ];-the. Lok $pbh? after 

. elec!Jons,. the Rules of P.rocedur_e· and Conduct Qf:,Business m Lok 
·,, I!, •· ... ; , • , • _ I .1 • - ~' ' , 

. Sa~pil r;iayprQvid~J?r,the1~)~9ti9n _of:the. Leader- of.the Ho~se by ~he 
· Lok Sabha .along with the election .of. the Speaker-.. and m the like 
. manner,, Th,e Leader (!lay' ttiirJ ·tJ~ .ap_ppint~d ,a.'$· th~:Prime Minister. 

· The' same· procedure ·may be followed for the office of the Chief 
Minister in the State concerned. 
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,. • · · · . · . · · · [l?ere 4.~~-2! 
(68) An amendment. in ·the Rules gf ProC!Jgµre gf th§ b§gi§!0tyres. fgr 

11doption of ·a system of constructiv§ vote gf. ng (ltlnflcJ~ni;§ !ih9L!lg ~§ 
made. For a motion of 119-confidence to bf:!· brgyghl gyt eQein§t i'l · 
government at-least 20% of the total·numbeF of members of !hi:_! Hgy51;1 
should give notice. Also, the motion should . be accompanied by a 

(69) 

~HAPT!;R !?; 
'; 

propo§al of alternative Leader to be voted simultaneously, · 
[Pare 4.33.3] 

A comprehensive legis!?tion providin~ fgr re!ijY!etign gf (;:Ofltribytigm;; to 
·the political par\iE,lS. antj towards. eleii;:\iim i:_!xpe,nse§ shoYld be enec!ed 
by cgnsolidating such laws. Thi§ n~W leW shgy!g = 
(a) aim at bringing transparency into political fundln(J; _ .. 

• (b) permit corporate donations within higher prescribed limits an.rt'-----
keep them transparent; · · . · - -

(c) . rn_ake all legal and transparent d9n11tions up.t~-i! §pacified lirnit; 
tax' exempt and treat this tax ldi:J§ lg the s.t~ie a§-[\s contribution 
to·s.tate funding,ofelecti9f1§1 -·- _:_:~,-- ··-

(d) contain provisions fg[ m11klng both donors and donees of 
• pdlilical·fun!:l§ ac;:coynti:ible. The Government shCJuld encourage. 

the cqrpcirate t,odie~ and agencies to establish· an electoral ,·. 
tnist whic;:'1 §hoylcj t1e ·able lo · finan·ce political parties ori an ·
. eqyi_t~blei b,a§i§ €lt!he·titne 6f electi9mi; _ · ' 

(e) ~rc;,vige tt1et eYditec! political Pi:lrlY ecr;;o1mts like the agco1.rnts of 
a pub!ic lirniteg co111pany shoµld be publishecJ yearly with full . 
gj1:,clos.Yrn§ UncJer predetermined accciµnt heads; and . 

(f) p,rgyide for -irnmecliate . de,recognition . of the p;;irty and . 
enfor~e)1le!'ll gf perialties for filing false or incorrect election 
f!:!IL.ffni,t 

[Paras 4.35.2, 4.35.3, 4.35.4 and.4.36] 

PARLIAMl;NT AND STATE LEGISLATURES 

rhe P,re§i9jflQ gffl~ern, the 'minister fqr parliamentary affairs, and the · 
chief whips·gf parties shoulg periodically meetto review the work of 
the departmental parliament9ry i;ommittees and take remedial action. 
It should _be entirely ~_9.l>llib!l:rfi;ir the f:'arliament to sanction budgets to 
secure •the serviQlil§ -Qf specialist advisors to assist these committees in 
con~\J<,t!ng · their inqyiries; holding public hearings, collecting data 
about legislation and administrative details pertaining fo countries, . 
v,,hich '111ve relevar,ce·to the Indian conditions, · 

[Pa~a 5.6.3] 
. , , 

lrnrnedicJte steps be taken to set up a Nodal Standing ·Committee on 
Netigni;il l;:c:onomy. with 'adequate ·resources ·in terms of both In house 
enc! i;ic;lvk;igry expertise, data gathering and computing and research 
. fecilitie§ 'for ,m o,ngoing an_alysi~. of the national economy for assisting 
the m@rnbern of the Committee to report on a periodic basis to the full 
House. · · · · · 

. (Para 5.7] 



(72) The Parliamenfshould be:associated with the initial stage itself in the 
matter of' :formulating proposals for constitutibrial ·amendment. Th!l · 
actuil!°draflin'g should be taken l!P only after the principles underlying 
the amendment have been thoroughly considered in a parliamentary 
forum aritl subjected to •a priori: scrutiny" by the constituent power. A 
Standing Constitution Committee of the two Houses :of Parliament for 

• a priori scrutiny of amendment proposals should-be set up. 
. · · · · ' - · · · (P.aras 5.8.2 and 5.8.3] 

' ' (73) With. the proposed establishment of three new Cpmmittees, namely, 
the Constitution Committee, the Committee on National Economy and 
the Comrilitte·e ·on Legislation,- the existfng Gorilmitte:es on Estimates, 
Public Undertakings and Subordinate· Legislation . _may not be 

. /• 

continued. ·, 
' (Para 5~9-~] 

'· ' ·r•. ~. t.., 

(74) . The Petition~ Conimittee of Parliament has tremendoµs· potential as a 
supplement to the proposed Lok Pal institution. ' It s_hould be made 
more , widely· kri6wri' and used·· for ventilation,: ·investigation. and 
redressal_ of p~ople's grieva"r1c~s ,against the administr~ticifi:! _ .. 

·.· '' · ·' ·, ,,.,. '- f. ,'.·;:. : '· • ·· ·. ' ,'I:''.. '~[Para 5.9.2) 
, ,1 ; _ ,.. ·.:· _.:(Ir•.' ·,~ ... ii'!•·,,_ •l-1··.·.:} .... /;'-,, 

···· ·(75) , ·Majcirleports,1of •ii11 :Parlfamehta~ Committees ought to·-be discysseil_ · 
I ' ' by the Houses of. Parlianienr especially "wh'ere tn:er~, Is disagreement .. 

'I . between a Parliarneritary·Committee and the,Governnient: 
' · , , · · · ···, · · · : ., '· · · · ,, ·, · · · · _.., [Para 5 9 3) .' ,· .. : , . ' ; •, ~ ·: ~tt•·:l.,.•.,::>.1 1 ,.",,·-. ·~·· -

. -~ (~6)° ·'For a_ mor~ systematic_ approa9h ;:to ·the plannif.1~ ,Pf le9isl§!ion1 tre 
· following steps should be taken:- .' , . · • ; · · 

"
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, '• • (a) . ; : Adequate time for- 1
ccinsid~ratioh of Sills' In 1~9/nmittiles· §ncj 9ri 

- · · ,•, "· ' ... : ?the flocir ofthe Houses a~;also,to subj~~\ the_draft~ to t!Jorough 
·· · ·. --··· :.• and rigorous examination. t:lycexpert$ and· l~yri,erf a,like should 
· •·. : _.;'.· ' 'lie provided~ .. •. : . , : ·. '1 !-: ·. '·. ,f ; ·; f' '' ---,,. : 

(b) All major social and ecbpoTT)lc' ·legislation• should 'be circulated 
~ · · · ' : · for public· · discul;lsion [by-._. profession§! f g9die§, glJs]nes.s. · · 

organisations·, trnde ur:iitjns;- i(ic;o;1c!einjcs 'c!fld c;>ther interElsted. 
. , _;pe'rsbnS: ,•1_1_.. ·, ., ; : : •·~., •·fl:, , .. t;,. 1 , 

(c) .: ', The'fyijcticirts tif th~ fi,;1r!1Jrrien!§ry)~hci !::eg§l·:J'\ff§ir/r GiinimlttE.l@ 
. . --,: · 1. ,,,:of.the Cabiiiefshould be·'streamlined' ' ~· ;· 1 '; ''· · J 

- . ' "'"(a) . ' . !vlof~fdcas§ed use bf tnJ:L~W Com~ission §~ptJld pe niade;'' 
· ' (ef "A ··new:' t;egislatibn Comr(iitt~e of P,arlia1J1¢pt 1to .oversee and 

.. · " :·, ccio~diriate'!egis!alive j:llahnir:i9 sh91Jld oe·c9~stituted; and 
· · (f) . All Bill,s · should . be refern;ii;l \g -the P~partniental -Related 
. : Parlianient~ry Standing _: G9mmitte~s lcir · <;ons.ic;Jerati~n i;JJ:Jc! 

·,, • ,, ' •· .. :_!s·crutiny'~fler·public·opinion h'al;l l;ieen -~li<;iteil'and all'comments, 
· -· ,,,;: , ·'. 'sugge:stionii' ._and· memQr~hcl_a· .~re-,in. Th~.' Q~mimitte.es may· 

' ' - :,•·, 

· ' schedlile,.publio hearings·,, if' n~c:esey<1ry, 11ncl· ,fin~lise wit~ the 
·help' •of e~pert!3 the ie9ond rea<;Ji,ng· $ta'~e: in• the relaxed 
Committee ;·atmosphere. )The time gf th§ H,tju~e will be saved 
thereby. without. impinging 6"n any of its rights. The quality of . 

'' 
I.' 

' '' ',, 
. " 

I ' . 



drafting and the content of legislatiol}. will necessarily be 
imprqved as a result of followjng .\hese steps.. . 

[Par{'!s ;i,10,11;.lncl 5.10.2] 

. (77) The Parliament may consider enacting suital)le legisl1;1tjqn to control 
and regulate the treaty-power of the Union Government whenever 
appropriate and necessary after consulting the St]'lte Governments 
and Legislatures UQder article 253 "for giving effect to international 
agreements". 

• I 
[Para 5. J 0.3] 

, (78) The Parliamentarians .have to be like Caesar's wife, abov,f,l SIJS.picion, 
They must . voluntarily place themselves open to public;: scrutiny 
through a parliamentary ombudsman .. S1.1pplemented by a code of 
ethics which has been under discussion for a long time, ii would place• · 
Parliament on the high pedes~al of peop!!,l'S 1;1ffection anc! re9ard, . 

. [Para5,11.1] 

(79) · Mass media should be encouraged to accurately rnftf,lC\ the rn<11lty df 
Parliament's working a[]d the functioning ;Of P?.rli1'!ment1'!riami In the · 
.Houses. Televising all important debates nationwide in addition to the 
Question Hours, publication_ of monogr_aphs, handouts, radio, TV, 

,. press inter:vie.vs, use of auqio-visuaHechnlques, .. espeqially 19 .aro1Jse · 
, curiosity:.and .interest of the younger gener9tion, and regu!?.f llriefing of . · 
• . the press will go a long way jn rpakjng P,eop!e petter 1;.lcquainted .with 

. ·:the impo_rtant. national work· that ·is being done- inside the historic 
parliament building. . 

[1?<1r!l 5, 11,21 

(80) It is -a legitimate public ,expectation that memb,ership of Legislatlires 

(81) 

-·should no! be converted into an office. of lycra11ve,galn but remain an. 
· : office of service, -T;he ."question of sa!1lries, c!l!owcinces, perks and 

pensions of lawmakers should be looked into on a rational' Rasls and 
healthy cor\ventions ·b.uilt. . • · . - : · · 

· · , [Para 6.11.3] . · ' 

The · Parliament and the State Legislat1.1res sh_o~ld assemble and 
transact busines!>_ for·.nqt _less .. \han- a minimum r:iumber of days. The 
Houses of-State Legislatures .• wit_h less than, 70 .members sho1.1ld meet 
for at least 50 days in a year and other Houses, for at least 90 days · 
while the. minimum number of days for sittings of Rajya Sabha and Lok · 
Sabha shoul9 be fixed at.100 and 120 days respectively. 

[Para 5, 11 .4]-

(82) · In order to mainta_ir} ,basic federal character of the Rajya ·Sabha, the 
domicilia/y· requirement. for t:1ligibility !o, CQIJ\est. .. elections to. Rajya · 
Sabha . from the concerned .State is essential. Ttiis should be 
maintained. . . 

[Para. 5.11.5] : 
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" ' 

(83i Better and mbre institutionalized arrangements are necessary lo _ 
provide the much-needed professional orientation to newly elected 
members. The emphasis should be on imparting. practical knowledge 

- ron how to be an effective member. 
[Para ~.12] 

' (84) · The - findings and •recommendations of the .. Public · Accounts 
. Committees -(PACs) should be accorded greater weight. A convention 
. should be developed with the cooperation· •of all_ major parties_ 
represented ,in the leglslature•to treat the PACs as the conscience
keepers of _the-nation in financial matters. 

[Para 5.13] . -

(85) Union Government should lake necessary ,. steps · for the early 
enactment of the Fiscal Responsibility Bill pending before Parliament. -
The State Assemblies should enact similar legislation as provided for 
in article 293 to put their respective fiscal houses in order: · · 

· • [Para 5.14] . 
(86) ·· The privileg~s of: legislators should be definea and delimited for the 

· . · free and indep·endent functioning of Parliament and State Legislatures . 
. II should not be necessary to run lo the 195_0 position ii] the.House of 
Common_s _every -tirl]e a question• arises as to-what: kind·.of legal 
protection· or imm1mity a Member-has in relation lb his or her work in 
the House. · · 

[Para 5 .. 15.3] 

(87) Article 105(2) ·m~y be amended to clarify that'the immunity enjoye_d by 
·· ., Membws of Parliament wider parliamentary privileges does not cover 

. corrupt acts· committed by them in connection with their duties in the 
H9use or otl}erwise. - Corrupt ·acts wou_ld include accepting ·money or 

· any other valuable consideration lo speak and/or vote ·i[l a particular 
manner. ·For such acts, they• would 'be jiable for action· under the 
ordinary law of the land. It may be further provided t~at no court will 
·take cognisance of any offence arising out of a Member's action iri the 
House without' prior sanction cif ttie Speaker or the Chairman, :as the 
case _max' be, Article 194(2) 'may also 'be simiiarly amended-in ~elation 
td th~ Members_ qf State L~gislatures. :;1·- • • : : _: - • ·- ' , : • _ 

-· , · .,- , · , . : · ·,: · · · · · [Para 5 .. 15.6] 
•· ' 
' ' 

{1 

(BB)"' - An Audit Board should be constituted for better discharge' of the vital 
'function °cif-public,audit, but the·number of·members to bEi appointed, 

ttie manner_·· of· their al)pointment. an~ remo\if!I.' and'l:_otlle:r related 
matters-should be dealtwith,by appropriate legislation; k'eepirig in view 
the need for_ei"]sLiring independent fun~tioning,of,tlie-Boc)rd.- _ 

'' ' 

., · : , [Para 5.16.2] 
• • I 

(89) •' "I:hough no specific change.is needed:ih lhe•existing prbvi~ion·s of the 
· . ,· . Constitution 'insofar as ·appointment of, thef Comptroller and Audit 

· :· - · G~neral _of lndia'(C&AG) and olher'related·m~tters are c'onc~rned, yet 
a· healthy convention be developed to corisult'lhe Speaker of the Lok 

' ' ' -- ' . 



Sabha, before. the Government decides ori the. appointment of the 
C&AG so that the views of the Public Accounts Committee are also 
taken into account. , 

[Para 5.16.3] 

(90) The considerations 'that apply at the Union .level in regard Jo the 
functioning,of the office 'of C&AG should apply ,with·equal force· at the 

· · State level. The- St_ate Accountants General ·(AGs),sh_ould be given 
greater ·authority· by · the C&AG, :while; maintaining its general 
superintendence, direction . and control to bring about a broad 

' uniformity of approach in the·sphere of financial discipline. The C&AG 
should evolve accounting poiicies and standards and norms for all 
bodies and entities that receive public funds, such as autonomous 
bodies and the Panchayat Raj institutions. 

[Para _5.16.4] 

(91) The operations of_ the office of the C&AG itself should ·be subject to 
scrutiny. by an independent body. To fulfil the canons of accountability, 
a system of external audit of C&AG's organization should be adopted 
for both the Union and the State level organizations. 

·' '[Para 5.17] 

(92) · The MP LAD Scheme, as· being inconsistent with the 'spirit of the 
Constitution in many ways,, should be· discontinued immediately. 

[Para 5.19.2] 

(93) Legislation envisaged -in article 98(2) should be· undertaken to 
reorganise the Secretariats as independent and impartial instruments 
of Parliament, with special emphasis· on upfjrading professional · 
competence. . 

(94) · 

(95)· 

· (96) . 

• , [Par?) 5.?0.1], 

It would be· useful to ref~rm the budgetary piocedure f~r streamlining · 
the work of Parliament.. . . : ,, , ' 

, • , 1 [Para 5.21.2] . 

The number of days. on which· voting is considered essential should. be· 
reduced :to the barest minimum and·the time for:such·voting in a given ' 
session. be fixed. in advance· with appropriate whips requiring full 
attendance of members. 

' ' [Pare! ~-?1 .3] 
. . 

·In .order ,to ensure. better· scrutiny, of administration ·?Jnd: accountability· 
to Parliament, parliamenta_ry time in the two -houses. may be suitably 
divided between the government and. the. opposition., ,,. ·; 

· · [Para 5.21.4] 

(97) The. best way to deal •.with:. issues of procedµral : refon:ns in a · 
professi\Jnal .(and not politipal).,manner,,is·to have thell] studied by a 
Study Group outside.Parliament as was done in UX. ·The conclusions . 
and suggestions of the Group can be considered by the Rules 
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Committees of the houses-of Parllaml3nt. Accordingly, a Study Group 
outside Parliament for study bf Parliament should be set up. 

· [Para 5.21.5] 

CHAPiER6: 

(98) 

EXECUTIVE ANO .PUBLIC ADMINISTRATION 

,While improving the nature and institutional response of administration 
lo the thallenges of democracy is imperative, the system can deliver 
the goods only through • devolution, decentralisation and 
democratisation thereby narrowing the gap between the base of the 
pqlity and the super st_ructure. 

[Para 6.2.8] 

(99) District should be considered as -a basic unit of planning for 
development. Functions, finances, and func~onaril;!S relating to the 
development 'programmes would have to be placed under the .direct 
supervision and command of elect!l,d bodies at the district leve!s of 

·. operation to give content. and substance ·to such programmes of 
development and public welfare. This would, to a substantial degree, 

: _correct the-existing distortions,and make officials directry answerable· 
' to the people to ensure proper· implementation of development 

programmes under the direct scrutiny of people. ' 
[Para 6.4.1] 

(100) India should move to· a -iwstem where the State guarantees the title to 
land after,carrying out ·extensive land surveys and computerizing the 
land records. -It will tak_e some tinie but the results would be beneficial 
for investment-in land.- This·will be a major step forward in revitalizing 

. · land administrallon in the country as it would enable Right to access, 
. Right to use·.and Right to enforce •decisions· regarding land. Similar 
ra!ionalization of records relating to individuals -rights in properiies 
other than privately· held-lands. (which we held in common) would 
!mprove operatiorial efficiency which left unattended foment unrest. A · 
coherent·, public policy: addressed ·to· the. modern methods of 

, management- would .contribute to better use of assets . and raise 
_ dynamic forces .of individual creativity. Run away expansion in 

bureaucratic apparatus: of the Stall;! would -a_lso get·curtailed by new 
: • managerryent system.· ' -· 

•. [Par!'! 6.4.2] 
' ; . ' ~' . ' . . ' . 

(101) • Energetic efforts should ·be made to establish a pattern of cooperative 
. i relationship between-the. State and associations, NG0s and other 

: voluntary bodies to launch a concerted effort-to•,regenerate the springs 
of prog-ressive .social change. State 'and civil society are. not to be 
treated antithical bl.Jtcomplenientary. · · 

[Para 6.5.4] 

(102) The questions· of personnel policy including placements:· promotions, 
transfers and fast-track advancements ·on-the basjs -of forward-lookir]g 
career management pqlicies and techniques, should be managed by 
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'' ' 

' ' 

., ' 
' ' .. 
' ' 

autono(licius •Personnel -Boards for assisting the high '.level political 
authorities in making key decisions.' Such Civil Service Boards should 
be constituted under statutory prov/sions. They should be expected to 
function like the UPSC. The sanctity of parliamentary legisla~ion 
under article _309 is needed to counteract the publicly known trends of 
the· play ofimhealthy and-destabilizing influences:in the management.·.> 
of public services in general and higher civil services in particular. 

[Para 6.7.1] 

(103) Above a .certain level--say the Joint Secretary. le~el - all posts should 
be open for. recruitment from. a wide variety-.of sources fncluding the 
open market. Government. should specialize some of Jhe generalists 
and generalize some of the specialists through proper career 
management which has to be freed from day to day political 

; .manipulation and influence peddling. 
[Para 6.7·.2] · 

(104) Social. audit- •of official .working should · be done for developing 
accountability ana answerability. Officials,- before. starting their career, 
in addition to the taking of an oath of loyalty, to the Constitution, should 
swear to. abide .by the basic principles of good governance. This 
would· give · renewed sense of commitment ·by the executives to the 

o basic tenets of the Constitution. 
[Para 6. 7 .3] 

(105) The services have remained Ji'!rgely immune from imposition of 
penalties due to the complicated procedures· that have grown out of_ 
the constitutional guarantee against·,arbitrary and."vindictive action 
(article 311 ). The constitutional safeguards have in practice acted to 

· shield ,the• guilty against swift and certain punishment ·for abuse of 
public· office for private gain. A major .corollary has _been erosion of 
acco_µritability. It has accordingly become necessary, to re-visit the 
issue· of consti~utional Si'!feguards under article 311 to ensure that the _ 
honest and efficient officials .are given-the ,requisite. protection but tlie 
dishonest are not allowed --to' prosper iri office.·· A comprehensive 
examination of the entire corpul:l of administrative jurisprudence has to 
be undertaken t9 rationalize and simplify the procedure of adminis
trative and legal action and to bring the·theory and practice of security 
of tenure in line with the experience of the-last mor~.,than 50 years. 

[Para 6.7.4] 

· · · (106) The civil service-regulations need 'lo be changed radically "ii-1• the light 
• of cbntemporary,administrative theory-to introduce mo'dern evaluation 

(10'7) 

· .methodology. 
[Para 6.7.5] 

The administrative structure and systems have , fo be consciously 
redesigned to give appropriate recognitio·n to the professional and 
technical services so that they may.play·their.due role ih modernizing 

. our economy and .society._ The specialist should not.be required to 
play second fiddle to the generalist at the top .. Co_nceptually we need 
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to develop a collegiate style of administrative management where the 
leader is an energizer and a facilitator, and not an oracle delivering 
·verdicts from a high pedestal. ., 

' [Para 6.7.6] 

(108) A parliamentary legislation under article 312(1) should be enacted. ft 
should -be debated in professional circles as well as by the general 
public. 

[Para 6.7.7] · 

(109) Right to information should be guaranteed and needs·to be given real 
substance. In this regard, government must assume a major 
responsibility and mobilize skills to ensure flow of information to 
citizens. The traditional insistence on secrecy should be discarded. 
In fact, we should' have an oath of transparency in place of an oath of 
secrecy. Administration should become transparer.t and participatory. 
Right to information can usher in many benefits, such as speedy 
disposal of cases, minimizing· manipulative and dilatory tactics of the 
babudom, and, fast but most importantly, putting a c6n!,iderable check 
on graft an~ corruption. 

(Para ,6.1 OJ 

(11,0) The Union Government should take steps. to move the Parliament for 
early enactment of the Freedom of Information Legislation. ft will be a 
major step forward in strengthening the values of a. free and. 
democratic society. 

[Para 6.11] 
,, 

(111) To remain actively involved in new development programmes the 
people _would also need the support of well organized, well pr~par_ed; 
knowledge-oriented personnel and well thought out policies. Think 
tanks and organized intellectual g~oups ·.woufd have to -iJv promoted 
through state funding, etc. witho~t abridging their autonomy. 

· ' · [Para 6.12] 

(112) The structural problems of foreign policy would be to constantly aim at 
· making the best possible use of the international order and us'.:l it to 

our advantage. In the country's governance, the.duality offore.:gn and 
domestic ·policy should end. The two should not be antiti;atical. A 
serious effort is required to combine-ihe two to recast relations and 
launch a creative initiative to achieve strategic partnerships th~ world · 
over on the principles of inter-dependence without domestic interests 
being relegated to the background. This_ calls for a thorough change 
in the .form, working a!ld structuring of Foreign Affairs mechanisms 
including the External tffairs Ministry. Foreign policy implementation 
calls for cutting through the mind-set of a generation. 

(Para 6.14] 

(113) One of the measures adopted in several western countries to fight 
corruption and maf-administration is enactm_ent of Public Interest 

338· 

1206 LJ&CA/2002-24A' 



0 

Disclosure Acts which are popularly· called tt]e Whistle-~lower Acts.' 
Similar law may be enacted in India.also. The Act must ensure that 
the informants are protected against retribution and any form of 
discrimination for reporting what they perceived to be wrong-doing,· 

. i.e., for bona fide disclosures which may ultimately turn out .to Be not 
entirely or substantially true. ·i 

(Para 6.16.3] 

(114) The Government should. examine the proposal for enacting a 
comprehensive· law to provide that where pubH9 Servants cause loss 
to the State by their ma/a fide .actions or omissions, they would be 
matje liable to make good the loss caused and, in addition, would be 
liable for da11Jg9es. . i 

[Para 6.1f] 

(115) The Union Government should frame rules, without further loss of 
time, under Section 8. 9f .the Benami Transactions (Prohibition) Act, 

, 1988 for>acquiring benami property. Further, a law should be ena,cted 
to provide for forfeiture of benami property of corrupt public servants 
as well as non-public servants. · 

[Para6.19] 

(116) The Government should examine enacting a .law for confiscation of 
illegally acquired assets on the lines suggested by the Supreme Court 
in Delhi Development Authority vs. Skipper Construction Co. (P) Ltd. -
(AIR 1996 SC 2005). There is no need to set up an additional 
independent Authority to determine this ,issue of confiscation. The 
Tribunal constituted under the Smugglers and Foreign Exchange 
Manipulators (Forfeiture· of Property) Act, (SAFEMA) 1976, which 
could deal .with similar situation arising out of other statutes may bi:i 
conferred additional jurisdiction to determine cases of c'onfiscatio~ · 
arising out of the Benami Transactions (Prohibition) Act, 1988 and tlie 

' Prevention of Corruption Act, 1988, (as may be amended) and other · · 
legislations which empower confiscation of illegally acquired assets. 
Tribunal will exercise distinct arid separate jurisdictions under 
separate statutes. 

, [Para 6.20.2] 

(117) The Prevention of Corru.ption Act, 1988 should be amended to-provide 
· for confiscation of the property of a public servant who is found to be 
in possession of property disproportionate to his/her known sources :of 
income and is convicted for the said _offence:· In this case, the law 
should shift tlie burden of proof to the pu.blic servant who was 
convicted. In other words, the presumption _should be that the 
disproportionate assets found in possession of the convicted pu~lic 
servant were acquired by him by corrupt or illegal means. A proof of 
preponderanc;:e of proba~ility shall be sufficient for confiscation of the 
property. The law sriu.'..,d lay down that the standard of proof in 
determining whether a person has been benefited from an offence and • 
for determining the amount iri which a confiscation order is to .be . 
made, is that which is .applicable to civil cases;· i.e. a mere 

• 
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preponderance of probability only. A useful analogy may be seen i:, 
Section 2(8) of the Drug Trafficking Act 1994 in United Kingdom. 

[Para 6.20.3] 
. ' . . 

. (118) The Constitution should provide for appointment of Lok Pal. · The 
Prime Minister should be .kept out of the purview_ of the Lok Pal. 

. [Para 6.21.1] 

(119} The Union Government should take. steps for early enactment of the . 
Central ViQilarice C9mmission Bill, already int~odi.Jced in Parliament.' 

[Para 6.22] 

(120) The Constitution should contai,:, a provisi<;m obliging the §tates to 
establish the institution of Lokayuktas in their respecUve jurisdictions in 
accordance wit/7 the legislation of the appropria/e·leqislatures. ' 

(121) 

CHAPTER 7: 

• --.. ' • 1""' 

. b' , · • ; · _ [Para 6.23.2] 
, ' 

When once a Comm'ission of Inquiry is constituted under the 
Commissions of Inquiry Act, 1952 or otherwise, the· Government· 
should conf1ult the Chairperson _of the CommissiQh in respect of lime 
required for completion / finalisat,ion· of the report. Once such .a time is 
specified, the Commission shoi.Jld adhere to it.: Tfie Action Taken 
· Report on the report should be announced by the Government within a 

· period of three months from the date of.submissjori of the report. 
- ,· ' · : , ,i; i' · [Para 6.24.2] 

•~J 

THE JUDICIARY !. ·-
• ). ' I ' 

! ; ; ' ' 

(122) In the matter of.appointment of,J!,Jdg~s of the Supreme C91Jrt, it would 
pe worthwhile to have a', particir:jatory, mode with the participation of 
both the executive and the judiciary in 'making' recommendations.· The 
composition of .the· Colle'gium gives·,:due impoitaricf: to and provides 

. for th'e effective participation of': both,!the executive and the judicial 
. . wings_ of the State as a(l integrate~ ~cheme .fo~: the machinery for 
· appointment of judges. 'A National Judicial Commission under the 

Constitution should be established. . : . '' . 

' ' 
· The National Judicial Cqmmission for' appointment of judges ot' !he 
Supreme Court shall comprise of: · . . . , : 
(1) The Chief Justice of India , · Chairman 
(2) Two senior most judg;;,s•of the Supreme Court: Member 
(3) The Union Minister for l~w and J'ustice· : Memher 
(4) One eminent person nc. 11inated qy the P,r!3sident · 

after consulting the Chiei Justice of lnqia: . Member 

The establishment · of 'a National Judicial Commission and its 
composition are to _be 'treated as integral in view of the need fo 
preserve the independence of .the judiciary. 

[Para 7.3.7] 
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(123) A committee comprising the Chief Justice of India and·two senior-most 
Judges of the Supreme Court will comprise the committee of the 
National Judicial Commission exclusively empowered to examine 
complaints of deviant behaviour of all kinds and . complaints of 
misbehaviour and incapacity c;1gainst judges of The Supreme Court 
and the High Courts. If the committee finds that the matter is serious 
enough to call for a fuller investigation or inquiry, it shall refer the 
matter for a full inquiry to the committee [constituted· under the Judges' 
(!nquiry) Act, '1968]. The committee under the Judges Inquiry Act shall 
be a permanent committee with a fixed tenure with composition 
indicated in the said Act and not one constituted ad-hoc for a Pc!rticular 
case or from case to case, as is the present position under se_ction 
3(2) of the Act. The tenure of the inquiry committee -shall ))~ for a 
period of four years and to be re-constituted every four ,years. The 
inquiry committee shall be constituted by the President in consultation 

. with the Chief Justice of lndia.,The inquiry committee shall inquire into 
and report on the allegation against the Judge in accordance. with the 

(124) 

· procedure pre.scribed by the said Act, i.e. in accordance witn the sub
sections (3) to (8) of Section 3 and sub-section (1) of Section 4 of the 
said Act and submit their report ·to the Chief Justice of India, who shall · 
place before a commit\ee of seven senior-most judges of the Supreme 
Court. The Committee of seven ~udges shall take a decision as to - · 
whether (a) findings of the inquiry committee are proper and (b) any 
charge or charges are established against the judge and if so, whether 

· the charges held proved are so serious as to call for his removal (i.e. 
proved misbej,aviour) or whether it should be sufficient to administer a 
warning tci him and/or make other directions with respect'to allotment 
of work to him by the concerned Chief Justice or to transfer him to 
some other court (i.e. deviant behaviour not amounting to 
misbehaviour). · If the decision of the said committee . of judges 
recommends the removal of the Judge, it shall be a convention that 
the judge promptly demits office himself. If he fails to do so·, the matter 
will be processed for being placed before Parliament in accordance 
-with articles 124(4) and 217(1) Proviso (b). This procedure shall 
equally apply in case of Judges of the Supreme Court and the High 

· Courts except that in the case ol a Supreme Court Judge the~udge 
against whom complaint is received or· inquiry is ordered, -shall not 
participate in any proceeding affecting him. 

In appropriate cases the Chief Justice of the High Court or the Chief 
Justice of India, may withhold judicial work from the judge concerned 
after tlie i~quiry committee records a finding against the judge. . 

[Pa~ 7.3.8] 
, . 

Article 124(3) contemplates appointment of Judges of Supreme Court 
from three sources. However, in the last fifty years not a single 
distinguished jurist has been appointed. From the Bar also, less than 
half a dozen Judges have been appointed. It is time that suitably 
meritorious persons from these sources are appointe:d. 

[Para 7.3:9] · 
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(125) The retirement age of the Judges of the High Court should be 
increased to 65 years and that of the Judges of the Supreme Court 
should be increased to 68 years. 

[Para 7 .3.10] 

(126) In the matter of transfer of Judges; ii should be as a matter of policy 
and the power under article 222 and its exercise in appropriate cases 
should remain untouched.· The President would transfer a Judge from 
one High Court to any other High· Court after consultatipn with a 
committee comprising the Chief Justice of India and the two senior
most Judges of the Supreme Court. 

(Para 7.3.11] 

(127) A proviso should be in!!erted in article· 129 so as to provide that the 
power ,of court to punish for c;ontempt of itself inherent only in the 
Supreme Court and 'the High Courts and is available as part of the· 
privilege of Parliament and State Legislatures, and no other court, 
tribunal or authority should have or be conferred with . a power to 
punish for contempt of itself. ' 

(Para 7,4.7] 

(128) A suitable provision may be inserted in the Constitution s9 as to . 
provide that except the Supreme Court and the High Courts no other 
court, tribunal or authority shall exercise any jurisdiction to adjudicate 
on the validity or declare an Act of Parliament or State Legislature as 

· being unconstitutional or beyond legislative competence and so ultra 
vires. Such a provision may be made as clause (P) of article 226. 

[Para 7.5] 

(129) A 'Judicial Council' at the apex level and Judicial Councils at each 
State at the level of the High Court should be set up. Jhere should be 
an Administrative Office to assist the National Judicial Council and 
separate Administrative Offices attached to Judicial Councils in States. 
These bodies must be created under a statute made by Parliament. 
The Judicial Councils should be in charge of the preparation of plans, 
both short term and Icing term, and for preparing the proposals for 
annual budget. 

(Para 7:7] 

(130) The budget proposals in each. State must emanate from the State 
Judicial Council, in regard to the needs ·of the sqbordinate judiciary in 

. that State, and will have to be submitted to the Slate Executive. Once 
the budget is so finalized between the Stale Judicial Council and the 
State Executive, it should be presented in the State Legislature. 

· · · ·'. [Para,7.8.1] 

(131) The entire burden of establishing subordinate courts and maintaining 
subordinate judiciary should not be on the State Governments. There 
is a concurrent obligation on Ifie Union Government to meet the 
expenditure for subordinate' COLJrts. Therefore, the Planning 
Commission and the Finance Commission must allocate sufficient 

342 



funds from national resources to meet the demands of the State 
_ jud!ciary in each of the States. 

[Para 7.8.2] 

(132) The presiding officers in courts should be adequately trained. To 
ensure competence, there should be a proper selection, freedom of 

. action, training, motivation and experience. To maintain their 
competence it is necessary to have continuing education for the 
judges. Some national judicial institutions have to be properly 
structured to give such training. There should be a proper monitoring 
of moving the judges when:~ work demands SI/Ch movement from 
places where there are no arrears of work. There h·as to be 
systematic assessment of training needs of judicial personnel at 
·different levels. 

[Para 7.10.2] 

(133) The Government should ensure basic infra-structure needed to all 
courts and arrange to ensure that courts are not handicapped for want 
of infra-structural facilities. Governments,. both at the Centre and in the 
States, should constitute committee of secretaries to review 
government litigation· with a view to avoid adjudication, wherever 
possible, give priority iri filling of written : statements, wherever 
required, and instruct government advocates to seek early decision on 

(134) 

(135) 

(136) 

government litigation. · 
[Para 7.10.4] 

In the Supreme Court and the High Courts, judgements should 
ordinarily be i:leliverea not later than ninety days from the conclusion of 
the case. If a judgement is not rendered within such time ~ it is 
possible that the complexities of .the case and the effect the decision 
may have. on another similar situation might compel greater and larger 
judicial consideration and contemplation - the case- must be listed · 
before the court immediately on the expiry of ninety days for the court · 
to fix a specific date for the pronouncement pf the judgement: ,, 

· [Para 7.10.5]: 
. ' 

An award of exemplary costs should be given in appropriate cases of 
a_buse of process of law. 

[Para 7.11] 

The recol}lm_endations of the Law Commission of India in regard to the 
Nagar ··Nyayalayas, Conciliation Courts, ADR systems of urban i 
litigation, evidence recording by Commiss1orier~. etc. as incorporated , 
in -the Code of Civil Procedure (Amendment) Act, 2000 should be· 
brought into force with such modifications as would take care of a few 
serious objections. 

[Para 7 .13.3] 

(137) The provisions relating to conciliation in the Arbitration and Conciliation 
Act, 1996 should suitably be amended· to provide for obligatory 
recourse to conciliation or mediation in relation to cases pending in ' 
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courts. Further, the scop~ and functions of the L~gij Services 
Authorities constituted under the Legal Services Authoriti~l Act, 1987 
should be enlarged and extended to enable the AuthoritiPs to set up 
conciliation and mediation fora and to conduct, in collaboration of other 
institutions wherever necessary, training courses for conciliators and 
mediators. 

[Fara 7.13.4] 

(138) Each High Court should, in consultation with · the judic,al councils 
referred to in para 7.7, prepare a_ str~tegic plan for ,ime-bound 

- clearance of" arrears in courts u_nder its jurisdiction. Thie: plan may 
prescribe annual targets and district-wise performance targets. High 
Courts should establish monitoring mechanisms · for progress 
evaluation. The purpose is to achieve the position that no court within 
the High Court's jurisdiction has a~y case pending 'for more than one 
year. This should be-achieved within a period of five years or earlier. 

(139) 

(140) 

(141) · 

[Para 7.13:5]. 

The cri(llinal investigation system needs high-er standard~ of -
professionalised · action and it shm,lld be provided adequate logistic 
anp technological support. Serious offences should be ciassified for 
purpose of specialized investigation by. specially selected; trained and 
experienced investigators. They should not be burdened with other 
duties like security, maintenance of law and on;ler etc., 'and should be 
entrusted exclusively with investigation of serious offences. 

1
,,, [Para7.14.2] 

The number of Forensic Science Institutions with·modern technologies 
such as DNA fingerprinting technology should be enhanced. 

[Para 7.14_.3] 
,, ' 

The system of pleacbargain[ng (as recomme,. ae • by tbe Law 
Commissi,on of India in its Report) should be ,intrp l!lce. as part of the 
process of decriminalisation. . • 

·· . • [Para7.14.4] 

(142) In order that citizen's confidimce in the police administration is 
enhanced, the police administration in the districts should periodically 
review the statistics of all the arrests made by the police in the district 
as to how many of the cases in which arrests were made culminated in 
the filing of charge-sheets in the court and how many of the arrests 
ultimately turned out to be unnecessary. This review· wiil check the 
tendency of unnecessary arrests. 

[Para.7.14.5] 

(143) The legal services authorities• in the States should set up committees 
with. the participation of civil:society'for bringing the accused and the, 
victims toge{her to work out compounding of offe·nces. - ., 

[Para 7.14.6] 
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(144) Statements of witnesses during investigation of serious cases should 
be recorded before a magistrate under Section 164 of the Code of 
Criminal Procedure, 1973. 

(145) 

(146) 

[Para 7.14.7] 

The case for a viable, social justice-oriented _and effective scheme for 
compensation victims is now widely felt. - The Government at the 
Union -level and in the States are well advised under the directive · 
principles as well as under ·international Human Rights obligations to 
legislate on the subject of an effective scheme of compensation for 
victims of cr!me without further delay. 

[Para 7 .15.3] 

The tremendous sl,lpport which the criminal justice might derive from 
the people once the compensation scheme is introduced even in a 
modest scale,. and the possibilities of advancing the crying need for 
social justice in a very real sense, are attractive enough for the State 
to find money to float the scheme immediately. 

[Para 7.15.4] 

. (147) The National Informatics Centre in _collaboration with or with th~ 
assistance of the Indian -Law Institute and the Government Law 

· Departments should set up a Digital Legal Information System in the·· 
I 

country so that all courts, legal departments, law schools would be 
able to access and retrieve information from the data bank of· the 
imRQctant law libraries in the country." _. f~ _ · _ [Para 7.17.2] 

(148) Prdgressiv!3ly the hierarchy -of the subordinate courts in the country 
should be brought down to a two-tier of subordinate judiciary urider the 
High, Court. Further, strict selection criteria and adequate training 
facilities for the presiding officers of such courts sliould be provided. 
In order to cope up with the workload of cases a,t the lower level and 
also to curtail arrears and .deliw, the States should appoint honorary 
judicial magistrates selectedlrom experienced lawyers on the criminal 
side to try and dispose less serious and petty cases on part-time basis 
on the pattern of Recorders and Assistant Recorders· in UK, They 
could set for, say, 100 ·days in a. year and hold court later in the 
evenings after regular court hours. This would relieve the load on the 
regular magistracy. 

[Para 7.18] 

(149) Since the issues relating to human rights, more particularly relating to 
unlawful detention, have now occupied a center-stage, both nationally
and internationally, it shall be desirable that the Protection of Human 
Rights Act, 1993 may be suitably. amended to provide that, in addition 
to tlile' powers generally vested in that Court, such courts shall have t~~, - ',I • 

the P,ower to issue directions of the -nature of a habeas corpus as was 
availlible to the High Courts under section 491 of the Code of Criminal 
Procedure, 1898. Vesting of such power will go a long way_ in 
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Cl'.IAPTER 8: 

providing help to the indigent and vulnerable sections of the society in 
view of the proximity and easy accessibility of the Court of Session. 

[Para 7 .19.3] 

UNION-STATE RELATIONS 

o<J. Legislation 

(150) Individual · and collective consultation with the States . should ,pe 
undertaken through the Inter-State Council established under article 
263 of the Constitution. Further, the Inter-State Council Order, 1990, 
issued by the President may clt;iarly specify in para 4{b) of the order 
the subjects that should form part of consultation in the Inter-State 
Council. -

[Para 8.2.13] 
, 

(151) "Management of Disasters and Emergencies, Natural or Man-Made" 
should be included in List Ill of the Seventh Schedule. 

[Para 8.2.14] . . 

o<J. Finance 

(152) It might be worthwhile, to provide explicitly Jar taxing power for the 
States in respect of certain specified services. For the Uniol] also-an 
explicit entry would be helpful, rather than leaying it to the residuary 
power of entry 97. However, it may be better to first let a consensus 
list of se'rvices fo be taxed by the States come into force to be treated 
as the exclusive domain of the States, even if' the. formal taxing power 
is exercised by the Union. A de facto enumeratio~ cif services that can 
be taxed exclusively by the States' shquld :get priority . from policy 
makers with a view to augmenting the rt;isourpe pool qf the States. 

· Specific enumeration of services that rpa}'., pecome amenable to 
taxation by the States should be made. Ali aP,ptopriate amendment to 
the Constitution" in tliis behalf should be made:to include certain taxes, 
now .levied and collected by the Union, to, be, levied and collected by 
the States. 

[Para 8.5] 

o<J. Trade, Commerce and Intercourse 
. . . 

' ' 
(153) For·carrying out the objectives of articles 301, 302, 303_ and 304, and 

other purposes-·relating to the needs and requirements of inter-State 
trade and co!T]merce and for purposes of eliminating barriers to inter
state trade and commerce Parliament should,' by law,. establish an 
authority called the "Inter-State Trade and Commerce Commission" 
under the Ministry of Industry and Commerce ~hder ~rticle 307 read 
with Entry 42 of List-I. • 

[Para 8.8.2] 
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·, ! ,,, 

-<,, Resolution of Disputes 

(154) Article 139/\, which confers power on th~ Supr~me Court to withdraw 
cases_ involving the same or substantially the same question of law, 
which are pending in Supreme Court and one or more High Courts, 
should be amended so as to provide that it can withdraw to itself cases -
even if they are pending in qne court where such questions as to the 
legislative competence of the Parliament or State Legislature are 
involved. · 

[Para 8.9.4] 

(155) As river water disputes being important disputes between two or more 
States and/or. !he Union, they should be heard and disposed by a 
bench of not less than three Judges and if necessary; a bench 'of five _ ,. 
Judges oflhe Supreme Court for the final disposal of the suit: 
· [Par_a 8.1 f7l 

(156) Appropriate provisions may be mad~ as envisaged by article 145(1) in 
consuliation with the Supreme Court or if the Supreme Court so opts 
to provide for the same by the Supreme. Court Rules to appoint 
Commissioners or Masters and to have the evidence recorded not by 
the Supreme Court itself but by the Commissioners or Masiers so that 
the precious time of the Supreme Court is saved. 

... 
(157) 

[Para 8.11.8] 
. . 

Appropriate Parliamentary legislation should be made for repealing the 
River Boards Act, 1956 and replacing it by another comprehensive 
enactment under Entry 56 of List i: The new enactment should clearly 
define the co·nslitution of the River Boards an·d their jurisdiction so as 
to regulate, develop and control all inter-State rivers keeping intact the 
adjudicated and the recognized rights of the ~tales ·through which the . 
inter-,State river passes and their inhabitants. While enacting the 
legislation; national interest shquld be the paramount consideration as 
inter-,State rivers are 'material resources' of the cornmunity ancl are 

-national assets. Such enactment. shoul<;l l::le passed by Parliament ' 
· _after having effective and meaningful consultation with all the State - i 

Governments. 
[Para 8.11,9] 

(158) In resolving problems and coordinating policy and action, the Union as 
well_ as the States should more effectively utilize the forum of inter
state Council as recommended by the Commission on Centre-State 
Relations_ (Sarkaria Commission). This will be in tune with the spirit of 
cooperative federalism · requiring proper understanding ano mutual · 
confidence . and resolution · of problems of common interest 
expeditiously. 

(159) 

[P\;lra 8.12.4] 

In order to reduce tension or friction between States and the Uriion 
and for expeditious decision-making on important issues involving 
States, the desirability of prior consultation by the Union Government 
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• with the inter-State Council may be considered before signing any 
treaty vitally affecting. the interests of the States regarding matters in 
the State List. 

[Para 8.13.3] 

..:l'> Executive 

(160) The powers of the President in the matter of selection and 
appointment of Governors 11hould not be diluted. However, the 
Governor of a State should be appointed by the President only after 
consultation with the Chief Minister of that State. Normally the five 
year term should be adhered to and removal Qr transfer should be by 
following a similar procedur~ as for appointment i.e. after consultation 
with the G::hief Minister of the concerned State. . ' 

[Para 8.14.2] 
/ . . -

(161) In the matter of selection. of a Governor, the following _matters 
mentioned in para 4.16.01.of Volume f of the Sarkaria Commission 
Report should be kept in mind:c . 
❖ He should be emine'nt in some walk of life.· 
❖ He should be a person from outside the.State. . 
❖ He should be a detached figure and, not too inlimat!)IY connected. 

with the local politics bf the State. 
❖ He should'· be a person who has not taken , too great a par:t in 

politics generally, and particularly in the recent past. 

In selecting a Governor in accordance with the above, criteria, the 
persons belonging lb the minority groups should c;:ontinue to be given 
a chance as-hitherto. · 

[Para 8.-14.3] 
. . 

~162) There should be a timeslimit - say a. period· of six months - within 
which the Governor should take a decision whether· to grant assent or · 
to reserve a· Bill for consideration of the President. If the Bill is 
reserved for consideration of the President, there should be a time
limit, say of three months, within which. the President should take a 
decision whether· to accord his assent, or to '"direct the Governor· to 
return it to the State Legislature or,to seek the:opinion of the Supreme 
Court regarding the constitufionality ofthei Acfunder article 143; 

· , . . · ·: ' , · :- · · · . [Para 8.14.4] 

·c163l 
. •I . ' . 

Suitable, amendment should be made in the donstitution so that th~ 
assent given by the Presider,( should avail for ail purposes of relevant 
articles of the Constitution. However, it is desirable that when a Bill is 

· sent for the President's assent, it ·would · be app
0

ropriate to draw the 
attention of the President to ·all the articles of the Constitution, which 
refer to the need fot the assent of the President 'to avoid any doubts .in _ 
court proceedings. · ·. : · · ·. 

[Para 8.14.6] 

(164) · A suitable Article should be inserted in the Constitution to the effect 
that an assent given by the President to an Act shall not be permitted 

348 



/ 

to be argued as.to whether it was given for one purpose or another. 
When the President gives his assent to the Bill, it shall be deemed to 
have been given for all purposes of the Constitution. 

[Para 8.14. 7] 

(16~) The following proviso may be added to article 111 of the Constitution: 

(166) 

(167) 

(168) 

"Provided that when the President declares that he assents to the Bill, 
the assent shall be deemed to be a general assent for all purposes of 
the Constitution." ' 
Suitable amendment' may a/so be made in article 200. 

[Para 8.14.8] 

Article 356 should not be deleted. But it must be used sparingly and 
only as a remedy of the last resort and after exhausting action under 
other articles like 256, 257 and 355. . . . 

[Paras_ 8.18 and 8.19.2] 

In case of political breakdown; necessitating invoking of article 356, 
before issuing a proclamation thereunder, the concerned State should 
be given an opportunity to explain its position and redress 'the 
situation, unless the situation is such, thai following the above course 
would not be in the interest of security of State, or defence of the 
country, or for other reasons necessitating urgent action. 

[Para 8.19.5] 

The question whether the Ministry in a State has lost the confidence of 
the Legislati,ve Assembly or not, should be decided only on tl)e floor of 
the Assembly arid nowhere else. If necessary, the Union Government 
should take the required steps, to enable the Legislative Assembly to 
meet and freely transact its business. The Governor should not be 
allowed to dismiss the Ministry, so long as 'it enjoys the confidence of 
the House. It is only where a Chief Minister refuses to resign, after his 
Ministry is defeated on a motion of no-confidence, that the Governor' 
can dismiss the Siate Government. In a situation of political 
breakdown, the Governor should expiore all possibilities o(having a 
Government enjoying majority support in the Assembly. If it Is not 
possible for such· a Government to be. installed and if fresh elections 
can be held without avoidable delay; he should ask the outgoing 
Ministry, (if there is one), to continue as a caretaker government, 
provided the Ministry was defeated .solely on a issue, unconnected 
with any allegations of . maladministration or corruption and is 
agreeable to continue." The Governor should then dissolve the 
Legislative Assembly, leaving the resolution of the constitutional crisis, 
to the electorate. 

[Para 8.20.3] 

(169) The problem of political breakdown would stand largely resohi!'ld if the 
recommendations made in- Chapter. 4 in regard to the election of the 

. 'leader 6f the House (Chief Minister) and the removal of the 
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(170) 

Government only by a _constructive vote of no-confidence are accepted 
and implemented. 

[Paras 8.20.3 and 8.20.4] 

Normally,_ President's Ri.Jle. in a State should be proclaimed on the 
basis of Governor's Report under article 356(1 ). The Governor's report 
should be a "speaking document", containing a precise and clear 
statement of all material facts and grounds, on the basis of which the 
President may satisfy himself, as· to the existence or· otherwise of the 
situation. contemplated in article 356. 

[Para 8.20.5] 

(171) In clause (5) of article 356 of the Constitutior, in clause .(a) the wora 
"and" occurring at the end should be substituted by the word "or" so 
that even without the State being under a proclamation of Emergency, · 

-President's rule may be continued if elections cannot be held. 
' · . · - [Para 8.21.3] 

(172) Whenever a proclamation under article 356 has ,been issued· an·d 
approved by the Parliament it may beco[ile necessary to review the 
continuance in force of the proclamation and to restor~ the democratic 
processes earlier than the expiry of the stipulated period. For this, 
new clauses (6) & (7) to article 356 niay be added qn the following 
lines: -

"(6) 

(7) 

Notwilhstanding anything contained in the foregoing clauses, 
the President shall revoke a proclamation issued under clause 
(1) or· a proclamation. varying such proclamation if the House of 

- the People passes a resolution· disapproving, or, as th.e case 
·_ may be, disapproving. the continuance in force of; such 

proclamation; 

Where a notice in writing· signed by not less than one:tenth of 
the total number•of members of the House of ttie People has 
been given, qf their intention to move a resolution for 
disapproving, or, as the case may ·be, for disapproving the 
continuance in force of, a proclamation issued under clause (1) 
or a proclamation varying such proclamation: · 

(a) 
(b) 

to the Speaker, if.the House is in session; or 
to the President, if the House is not in session, 

. 't . 

a special sitting of the House shall b~ held within fourteen days 
from the date on which such notice is received by the Speaker, 
or, as the case may be, by the President, for the purpose of 
considering such resolution.~. 

. -
[Para &.21.4] 

(173) Article 356 should be amended so to ensure that the State Legislative · 
Assembly should not be dissolved either· by the Governor or the 
President before the proclamation issued under article 356(1) has 
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-been- laid before Parliament and it Jias had an opportunity to consider 
~ . 

· [Para 8.22.3] 

(174) Government may consider the demands of the Coorgies for a Sainik 
School, a Development Board and a University for them in Coorg. 

[Para 8.23.1] 

(175) ·Steps may be taken for better protection. of Sindhi language and 
culture by setting up of a Centre of Sindhi Language and Culture with 
the State providing necessary facilities for the same: The difficulties 
faced by the Sindhi migrants may be examined and corrective 
measures taken to facilitate grant of citizenship as per the existing ·Iaw. 

[Para 8.23.2) , 

CHAPTER 9: DECENTRALISATION AND DEVOLUTION 

..:,, Panchayats 

(176) Article.243K and 243Z sh?uld be amended 6n the following lines:- · 
. 

1. Amendment of article 243K.
ln article 243K,-

(a) for clau·se (1 ), the following clauses shall be 
substituted, namely:-

. "(1) Subject to the provisions' of clause (1A}, the 
superintendence, direction and .contrpl of · the 

·· - preparation of electoral -rolls f9r, and the conduct of, 
all elections to the Panchayats shall be vested in a 
State Election Commission consisting of a State 
Election Commissioner to be appointed by the 
Governor. 

(1A) The Election Commission shall have the 
power to issue any directions or instructions to the 

· State Election Commission for the discharge of its 
functions under clause (1 ).". 

(b)_ after clause (4), the following clause shall be 
inserted, namely:-

"(5) The Slate Election Commission shall submit its 
annual report to the Election Commission and to 
the Governor, every year and it may, at any time, 
submit special reports ori ~y matter which in its 
opinion is of such urgency or importance that i_t 
should not be deferred till the submission of its 
annual report." .. 
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,. 2. Amendment of artlcle'2432A,• 

In article 2432A, for clause (1 ), the following clauses shall be 
substituted, namely:-

"(1) Subject to the provisions of clause (1A), the 
· superintendence, direction and control of the 
preparation of electoral rolls for, and. the conduct of, 
all elections to the Municipalities shall be vested in 
the State· Eleciion Commission referred to in article 
243K. 

(1A) The Election Commission' shall have. the 
power to issue any directions or instructions to the· 
State Election Cciinmission for the discharge of its 
functions under clause (1).". 

[Para 9.6.2] 

(177) Panchayats should be categorically declare'd to be 'institutions of self
government' and exclusive functions be ·assigned to them: For this 
purpose, article 243G shoqld be amended to read as follows:- · 

(178) 

. :• 

"Powers, authority and responsibility of Panchayats 

243G. Subject to the · provisions of this ·Constitution, the 
Legislature of a State shall, by' law, vest the Panchayats with 
such powers and authority as are necessary to enable them to 
function as institutions of · self-government and such law shall 

-contain _provIsIons for· · 'the : devolution· of · powers and 
· responsibilities upon Panchayats at·the appropriate level; subject 
to such conditions as shall ,be specified therein, ~ith respect to-

. I,•;! I •. ' ',• 

.(a) · preparation of plans for economic· development and 
"Social justice; ' · · 

(b) · the implementation · of schemes for economic 
development and social.justice as shall be entrusted to 
them including ·those in relation to the matters ,listed in 
the Eleventh Schedule." .. 

. . . 

' Similar amendments should qe made in, article 243W relating to the 
powers, authority and responsibilities of Municipalities, etc. 

· · [~aras 9.7.1 and 9.7.2] 

The Eleventh and Twelfth Sr;;hedules to th'e Constitution should be 
rest(uctwed · in a manner tha,t creates a separate fiscal domain for 
Panchayats and Municipalities .. Accordingly, articles 243H and 243X 
should be amended ma~ing it mandatory for the legislation of the 
States to make laws dev,olving powers to Panchayats and 
Municipalities. 

[Para 9.8.2] 
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(179) In order to enable the Finance Commission to take a macro-level view, 
the provisions sub-clauses (bb) and (c) of clause (3) of article 280 
should-be amended. The words "on the basis of the recommendation" 
in these sub-clauses should be replaced by the words "after taking into 
consideration the recommendations." · 

[Para 9.8.3] 

(180). In the part of clause (1) of article 243-1 which calls for constitution of 
State Finance Commission (SFC) at the expiration of eve,y fifth year, 
in line with article 280(1), the words "or at such earlier time as the 
Governor considers necessa,y" may be added after the words 'fifth 
year'. While it is for the State Legislature. to ensure that the 
Government implements fully -its assurances, there should be 
constitutional obligations for placing the Action Taken Report (A TR) -
before the legislature within 'six months' after the submission_ of the 
report. Clause (4) of article 243-1. may need to be amended 
accordingly. 

[Para· 9.8.4]', 

(181) The necessa,y legislative power. of fixing upper limit of taxes on 
professions, trades, callings and employment under article 276 should 
be vested in Parliament by suitably amending that article. 

[Para 9.8.5] 

(182) All local authorities may be allowed to borrow from the State 
Government and financial institutions. 

.(183) 

[Para 9.8.6] 

An enabling provision should be made in Part IX of the Constitution 
permitting the State Legislature to make, by law, provisions that would 
empower the State Government to confer on- the Panchayats full 
power of administrative and functional control over such staff as are 
transferred following devolution of functions, notwithstanding any right 
they may have-acquired from State Act/Rules. They should also have 
the power to recruit certain categories of staff required for service in 
their jurisdiction. 

- [Para 9.9.1] 

(184) A proviso to clause (1) of article 243E should be inserted to the effect 
that a reasonable opportunity of being heard shall be given to a 
Panchayat before itis dissolved. 

[Para 9.10] 

(185) A provision.for constitution of a State Pancliayat Councif under the 
chairmanship of the Chief Minister [on the pattern of Gujarat State 
Council for Panchayat;;; as provided in the Gujarat Panchayats Act, 
1993] should be made in the Constitution on the analogy of the 
provision in article 263 of the Constitution relating to the Inter-State 
Council. The leader of the opposition may be made ex-officio vice
chairman of the Council to provide a consensual, approach to the 
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I 
, ' 

',, 

' . ' 

development· of Panchayats-- as. fully -
'responsible-institutions. .. , · · · 

.. 
democratic, efficient and 

[Para 9.11) 

(186) Necessary prtivisions should be made for a_udit of Panchayat accounts 
to ensure t_hat all works related to .audit ( conduct of audit, submission 
of. audit report , and compliance: with audit ·o~jec.:tions if any) are 
, completed within a year of the ,close. of a financia1l year. To ensure 
uniformity in the practice· relating to audits of. accounts, the Comptroller ,.. 
a12,d A_uditor-General of India should be empowered to comjuct the 
audlt·or lay, down accounting standards for-Panchayats. 

• [Para 9.12) 

~ Municipalities : ' · r·, 
. , 0 . '-" ; . . ' 

. __ {187) Whenever a Munlcipali_tyj; ·superse,ded,.-a report s[Bli!}9 th~ !1'0\Jf!ds 
·. for such dissolution should be-placed before thif·State Le;iic,::;ti.irr.-. 

' , '' • • ' . . , .. ~ • ' \, r ' "·· , 
. . .. ' · •• · [" ,Jl'a 9.13) . 

{188) 

'(189) 

All ~rovisi~ns.' rega~<;ling qualiffc~tioh~ ; · and - disq;_;;.,,ifi~tions for 
elections to local authorities should be consolidated in a·sino!e law and 
until that is' done·, each State sho~ld prepare 'a_ m~i:iual ~of, existing 
provisiors for public information. • . : · · 

''. - fP::ira 9.14] 
., •• : ; . • ( , . •• • ;: , .• , •:r .' • •. • , 

The State ·Election Commission, (SEC) should' have the 2uthority to 
prescrib'e• ceili"ng' of 'expenses and code- of, condLlc! in . eleciions. 
Further, the ,Slate laws should clearly specify:tt\e l)OV/PrS of the SEC.to 
disqualify candidates_ or s·et aside electiorys in· the ev.1,~t of violatlons of 
those laws. · ·, '· . : · -

•• • • ~, : • '. 
1 

• ; >-' · rr-1?ra ·9 .. 1 E] 

',: (19h) ·H st,ouldibe'the duty 6f a State and the, ~nion (in_ cas~ of Par\chayats • 
_ _ . and Muni<;ipaljties loc~ted in Uniori·l .terriior[es) !O ensure ihe_ 

· completi;m of elections within the stip!Jl~ted_ limifs:--!t__shou!d,i also be 
,. ·-. ?uty of_ the 'pt~te Electi9n Comr!]ission~r' to~nsl!f~- this i,m:d .in th~ 

' event of pbs'sible delay make a report .. to' !lie Governor of the State 
. , , _ drawing his atl~ntion to !lie_ proplen;is a1\d;· S!,lgg~s!~11g rer;n_1!aia1_ action 

. ..· ., to, fulfill,'the requirement~·6f.the Constitut_i9n.,A(lic/es.?43K ar,~ ?43 ZA _ 
,· · should be ,suitably 'amended to, specify tila(the responsibility for the 

~~ - ' ' ' i · It • ·• • " , I 'f , 
1 

I ~ 
'; · conduct of' elections. shall' include all pr~paratory' ·steps for 1he· same 

including the electoral ro,lfa and matters_ lconn'ectec;I tt1erewithj and the 
responsibility ,for the same sha11 vekt with :the' Sf,91e !:lecti 
Commission: , . ! . . 

. . t ' ' . i 
- • ' ' '• I ,. . d 

(-19_1) '.fhe . functions ·.and· -responsibilities 'of . pelirilit~t;,, 
,. : rotation of ,seats and matters connected thE1re~ 

,., , · a_ ~eliniitatioh- (;ol!1mission ' cohstjtuted ~ ~y:) 
legislature and not in the SE8. -· 1 • , / 

-· 1 - ·o ·c0··· ,· 
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· (192) The ,Representationc·of the. People ·Act and:·State -laws should specify 
· th.at common polling stations should be used fo~ elections to· local 

bodies, State Legislatures and Parliament. , ·· 
[Para 9,17.2] 

' . 
. . ' 

'· (193) The· State laws· should. provjde guidelines for the delimitation work · 
such as parity, a!:i•far as•possible; in. th'e _ratio between the'population 

--of a territorial •COhS!ituency and the number of seats 'Within the same 
class of Panchayats·or rv)uriicipaliiies. . 
>- '· e [Para9.17.3] 

.(194) State laws should specify that changes in .the administrative 
boundaries of districts, sub-divisions,' .taluks, · police ·stations,, etc., 
shoul_d not be made within six months prior _to. a panchayat. or a 
municipal eiection. • ' 0 · · 

[Para 9.17.4] · 
' : 

(195) . To remove ambiguitie~. articles 243D 'a~d 243T should be suitably . 
amended. to provide for rotatio(l· and changes only at the time of 
·delimitat/on- 'and ·noL in. ·between. SfaJe . laws should provide the ! , 
guidelines for ibe" prci'cess :. of reservation which should ensure . 
transparency and adeciuate OP,POrl!Jnitjes for elidting, voter response. 

· ·. [Para 9.18.2]' 

(196) 

(197) 

,-. 
To clarify 'the precise position of reseNation under-clause (6) of article 
243D and clause (6) al.article 243.T to _be provided by the State law, 

( • I • • ' • 

th<?, overaH t9-ta/'of reser:yed seats an,d, reseNed offices in Panchayats 
' and, Municipalities s.hol;J(d be :sP,ecified. ' . 

' . ' 

[Para 9.18.3] 

'. 
The State Election Commissioner should have a fixed term of 5 years. 
He/she should be equal to -a Judge of ttie High Court. The broad 
quali~c;ati_ons for a, Sta_te Election Comrni,ssioner may be specjfied , 
under.the ~!ate law. :. . '· ·· . , , · · . - -F -

. [Para 9. 19.1 l 
.-• -~.:,::_ ;- • ·_ ,··., i· -, ' • ' j~ ,, -· • ,,·:, • • 

(198) The/concept of, a._d(stin9t, ?,rid sep_[!.iat~ taf _dqma.(n,Jor m~nicip~lities 
· __ ·should be recognised. This ·concept should be reflected m a ltst of 

.• , . • , _ \ , ·\· " ,i , • • • • , ', I ' • I , ••,'I 1 1 •'_ - • • 

· taxes II) the _._relev,ant s~herfu_/e. Cf!_IVll]g out ,te.lJ!S f,:om the ex1st111g · .. 
. State ljsts ~lfch a_s__ item 49 (taxes on· l~/7d.and bi.Jflfl/QfJS) .and item 52 · · 
. (tax~s. o~, ent[Y of goods into, ;a lo.cal a~e_a .for con.~uf!lption) should not 
.be.d1ff1cµlt ... . ,,. , . s. _,. . · ., ; · . 

· __ .,', •·,:_ ,, .,., •. :.::•., .. [Para9;21] 

"G\ lnstituti~i,s ill'II North .E~st incll!a .'· . . '>:,, 
' 

. (199) 
' . .- . : · r . 

,, • j 

The North Eastern, pait.,of, india- _witj:l its: :!arge ,numb.er qf tribal ,;: 
,communities :and emerging .e8ucated ·elites ,has-_self-governing. village ! 
councils' a'nd organized 'fribal.chiefdo_ms. Effqrts .are. to--be mac:le to give 
ali the States in this region·.the. opportuniii~s provid!')d t:1hd.er the 73rd 

and 74 th Constitution Amendments, However; this should. be done 
. . .! -... ; ~. . 
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' I '• ' 

'( 
I , . 
• ! 

,. 

with clue regard to the unique traditions of the region and ihe genius of 
· the people without tampering with their ·essential rights and giving to 
each State the chance to use its own r:iomenclature for systems of 
governance which will have local ac~eptance. 

[Para ~.22.3]. 

(200) Careful steps should be taken to deivolve political··powers throug'1 the, 
interm_ediate and local-level traditional. political organisations, provided 
their traditional practices carried out in a mdde·rn world do not deny 
legitimate, democratic rights to any, ·se'cliori- -in ,"their contemporary 
society. The ·details of state-wise steps 16'_-devolve· such power:-; will 
have.to be ,carefully considered in a proper represnhtative meeting of 
tradiiional: leaders of each community/ opininr :'builders of the 
respective communities and :J~ad~r~,.of ~tale an·c1 _nat1Jn:=tl sla!ure from . 
these very g1'oups, A hasty d!i'cisi6'n, could have i,,3rioi.ls reperc:ussiolis, 
unforeseen 'and··unfortunate, wliich_ could ,\~,-!her co1\,p!icate and 
worsen ·th_e situat_ion. -To begin with, the· subjects ·given uriuer 111.;.Si;{th 
Schedule and those· mentioned fin, ,the· Eleventh Schedule ,;ould be 
entrusted.to the•Autonomous Dis.Irie! Councils (AD(:s): The /ystem of 
in-built safeguards in ·1he Sixth Sch_edule ·should be,:mainta:ned and 
strengthened for \he minority .and micro~1ninority grou,1s whi!e 
empowering therl]_ with greater responsibilities and opporturiilies; for 

··example, through'.lh'? process of·Central funding for Plan expanqiture 
instead_ of routing all funds through the State· Governments. The North 
'Eastern Council can play a central' role here i:>y ·developing a process 
of pub!ic education on ·the proposed changes, which would assure 
communities abo.ut. protection .of their··tradi!ions :"and also bring in. 

, .. '::, tn,;, · g~nder representation and give voice to other ethnic g_roups. 

0 [Para 9.23(i}] 

(201) Traditional forms of governance should. b@ _associated with se!f-. 
governance because of the present disscitisfaction.; However, posilive 

· democratic elements like gender'justice and adultfranchise should be 
·!Juilt "into these institutions to make th.em qrqader based and capable 

· . , .. of• dealing with a changing world. . 1 

[Para 9.23(ii)] 

(202) The implementation of centri:lly fundeci · projects from various 
departments •of the Union Gove1;nment shr,uld .. be:, enimsted to the 
ADCs and to revivecl village councils with strict monitoring by the 
Cotl)ptroller and Auditor-General bf India. i. . ... 
. · i· , • · [Para 9.23(iii)] 

' . 

(203) The ·,process of protectic. , of identity 3nd thu process of development 
,, · · and .change are extreme!> sensitive. These t•.'\'!n ;,m'.:':''."':n" ;,f.(,r! to be 
, , understood in the framework of a changing ,world and tho role of .all .. 

" communities, small and large-, in that world. Therefore. the. 'North, "Ill 
Eastern Council should be man·dated·. to condu~t an intensive 
programme of public awareness, sensitization and ·education through 
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(204) 

(205) 

(206) 

non-government organizations, State Governments, a'nd Its own 
structure to help bring about such an understanding of the proposals. 

[Para 9.23(iv)] 

The provisions of the Anti-Defection Law in the proposed revised forrtl 
as recommended In para 4, 18.2 of the Report should be rnade 
applicable to all the Sixth Schedule areas. 

[Para 9.23(v)] 

Given the demographic- Imbalance which is taking place In the North• 
East as a result of Illegal migration from actoss the borders, urgent 
legal steps are necessa'ry for preventing such groups from entering 
elector.al rolls _and citizenship rolls of the country. Reservations for 
local, communities a_nd -minorities from other parts of the country 
should be made in the State Legislatures. Issuance of multi-purpose 
identity cards to all Indian cliizens should be made mandatory for all 
lnoian · resioents In the North East oh a -high-priority basis and the 

, National Citizenship-Law to. be reviewed to plug the loopholes which 
, enable illegal settlers- to become 'virtual' citizens in a short span of 
time, using a neW1ork of touts, politicians and officials. 

[Para 9.23(vi)] 

A National Immigration Council shoufa be set up under law to examine 
and report -on a ·range of issues Including· Work Permits for legal 
migrants, Identity Cards for all· residents, a National Migration Law, a 
Nat_i\)nal Refugee Law, review of, the Citizenship Act, the Illegal 
Migrants Determination by Tribunal Act and !lie Foreigners Act. 

,., [Para 9.23(vii)] 
/r .• • . 

(207) Local communities should tfirinvolved in the monitoring of our borders, 
in association with the local police and the Border Security Force. 

[Para 9.23(viii)] 

(208) , As regards Nagaland, the Naga Councils should be replaced by 
· elected repr:esentatives of various Naga· society groups with an 

intermediary tier at the district level. Village Development Boards 
should_ be less dependent 6n State and· receive more Centrally
sponsored funds. 

[Para 9.25] 
(209) As regards Assam, -

(i) 

'(ii) 

.. 

the Sixth Schedule should· be extended to the Bodo/and :' 
Autonomous Council with protection for rion:tribal,. non-Bodo 
groups, 
other. Autonomous : Councils be, upgraded to , Autonomous 
Development Councils . with .· more 'Cent~al funds for 
infrastructure development; within the , purview of the 73rd

· 

Amendment but · also using traditional governing systems af : 
the village level. 

[Para 9.281" 
1 

, 
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. ' 
(210) As regards Meghalaya, -

(i) . A tier of.village governance should be created for a village or a 
.- group of villages in the · Autonomous District Councils, 

comprising of-elected persons· from the traditional systems plus. ,- · 
from· existing village c;;_ouneils · with not more than 15 persons at 

(Ii) 

each vi![ag~ Uflll. , . ' 

The number cif seats in each of the Autonomous District 
.. Councils in Meghalaya should be increased by 1 O seats, i.e., to 
a total number ot'40 seats. Of the 10 additional seats, having 

. regard _1¢ the non-represeritation of women. and non_-tribals, the 
: Governo'r may_ nominate up to ~ve· members from, these 

·. categories· to each ofthe ADCs. The other:five may-be elected 
- as follows:-- - : · · ·; ; : • · 
. (a) By Syiems and Myntris, from among themselves to the 

Khasi Autoriomous-Cour:icil. 
(b) By Dolois from. among themselves to. the - Jaintia 

Autonomous 'District Council; and · . . : 
(c) By Nokmas from: among themselves to' the Garo 

Autonomous District Council. · _ ; · 
'. [Para 9.29] 

• I 

(211) As regards Tripura, -

(i) 

(iif-

- (iii) 

;,, 

• •, , .. ·h 1"' , "I 

The changes which may be made . in .respect of othei · 
Autonomous Councils'. should ''ai'so applx . ih respect of the 

,Autonomous District Cbuncil(s)'dn Tripura· .. , · . 
The number of elected members .in . the Council- should be 
. increa~ed, from 28 ·10 32. . . · · _ ,' · · . i\.. . . . · · · 

· The number of nominated members should be increased tb six 
' , • • - • I • ' 

, from the current two. _ The .exii;ting non-\ribaJ .seats (cur~ently, _ 
· they have three elected seats>'. be . COn'{e~~9- to tribal seats. 

Three non-tribals 'may be nominated. by the Governor- and three· 
. ,_tribal' women may _be nomin'at~d , py{ the', (:;hief Executive ' -
. _ Member. . . ;; , · 1 

(212) As regards Mizoram, - · 
[Para 9.30]_ 

' . 

'' , , ' . l ,, • 

(i) · An int!=)rmedia~ elected 30-membe~-tier. should pe develpped at 
· the .district level -in areas· not_ covered, by, the. Sixtl:i Schedule, 

i.e.:- excluding the Chakma, Lai and Mata. Disfrict Autonomous 
Councils. There would thus . be: 1¥Jo -tiers.: below the , State 

I ~egisla!ure: \_he.District-and the ymage:: i '. '-: ': ' - ·.' 
(ii) Village Councils in non-Scheduled a'reas ·should be given more 

-administrative _and judicial. pow~rs;l 'two' or, m:Ore villages be 
comhined to form'one village co'(1ncih·given the

0

small population 
• •, , ,. I ,, • II 

in the State. 1. _ · . • 

(iii) Consideration should be given_ to , groups seeking Sixth 
. Schedule statusi depending_ .:an Viability of the deman·d, 

including size of popuiation, territoria'i'and ethnic contiguity. 
- , ' ' • I • ' ' 

35.8 I 

' 



• j, 

J • 

(iv) 

.(v): -
,: 

/ . 

Central funding as O\Jtli.ned in gen_eral recor:nmendation_s should 
be provided to the ADCs. · 
Nominated seatii for women, nonatribals and Sixth .. Schedule 
tribes .in non-scheduled area· (not to exceed ·six over a_nd above 
the-size ofthe Councils, making a,total, of 36 members); current 

_ size of ADCs should be increased.to 30with a.similar provision 
for women and non-scheduled tribes. 

[Para 9.31] 
II 

, .· . (213) 'As regards Manipur, . ,, ' 
' .. 

I • - • 

. (i) the provisions of the Sixth Schedule should be ·extended to hill 
· : : . ,: ·, districts of the State, • ., , · . _ .. 

. · ·(ii): . the -73~~ Amendmerit should be implemented vigorously in the 
areas of the plains· where, despite ·elections, the system is 
virtually non-existent. · · 

.[Para 9.32] 

CHAPTER 10: PACE•OF SOCIO-ECONOMIC CHANGE AND · 
DEVELOPMENT 

;'. 

· (214) 

.I 

' ' 
The Citi~ens' · Charters . b~ prepared" by- every · service • providing 
departmenVagency to enumerate the entitlements. of the citizens. In 
case' a •ciiizen fails _to receive the public goods 'aiid 'the services in the: -
manner and to the extent set 'out in such charters,, he/she should have 

·:recourse· fo an easy·. and_ effective system· of grievance redressal , 
through.· chartered {)mbudsniari. . These ··citizerJ's · charters should 
include specifically the-entitlements ofcitizeris b'elonging to Scheduled 
Castes (SCs), Scheduled Tribes· (STs) 'ail.cl other deprived classes. In 
the case of these deprived · classes th

1

ir charters can with advantage 
·prov/de for 'National E!nd. S~ate Commission for··scs, STs, BCs. 
(Backward Classes); Minorities, women, safai karamcharis to function ; . 

· !;lff~ctively as ·ombudsman-bodies.' The charte~ of these National and ;. · 
State Commissio'ris ancl the way tt)ey· 'are' _constituted. should be su_ch : 
·as to facilitate 'the role,• inter a/ia, as 6mbudsmi3n-bodies for different : 
deprived classes. · 

[Para 10.3.2] · 

(2.15) The Civil' Services Boards, recommended,to be set up under Chapter 
: 6' for<considerin·g ·prbmotions' 'and· placem'Eints/' stiouid be directed to ·, 

specifically consider 'the: performance oF officers in promoting the I 

,.·, ··welfare· of Scheduled· Castes, scheduled tribes. and other· deprived L 
.' categories. When "off[cefrs are :being considered for promotii.in and 1· 

,'° piacement'economic · iigericies/mir:istries, weightage shoulcl be given 
t6' ·officers 0ho 'have ;worked· conscienticiu'sly arid efficiently to 

• •• . ' ., •• ; .. ~. I - j • ' '~ C • • ' C J.. -· 
· · ·rmpleinent. conslitutronal''values ·and· harms •'l:Jrider the law and. rules 

· J· . . . .-. and regulations for the\'lelfare; 'develop111e1-\rand empowerment of the 
·'; above disadva,:itaged :categories and ttios'e v.ino have failed in this and 

.. : tfiose· who have :nol'ltitorked .af leasf.fcir·five years'ih the areas and· _r 

' . S~ctoi-s pe:r,taining 1 't<f' these . categories. should be -excluded . from ,: 
· ·•.placemen·ts in economic ministr1eslager\Cies. 'For· tliis. purpose, the 'i 



•· " ' 

i 
. ' 

I 

' ., 

provI~Ion should be made for·.Social Justice .Clearance before an 
officer. of class I or clalls· II is promoted along the lines detailed in -para 
3.2 at pages· 1.390-1391 of Book-3, .Vol.IL . · . . · · 

,1 -· 
· · · [Para 10.3.3] 

\ 

· (216) Reservatioh .for rnenil;leri;. of .the ,Sys ·and ,the ~.Ts ,should be bro.ught . 
. Linder. th~. p\,n;view of a statute. covering ,all aspects of, reservation, as 

,_detailed i~ para ,a,10· at pages:140601408 of-Book~3,)/ol.ll, indl.lding 
, . · setting. up Arak1han,rNyaxa Adalats· or Tribun,:iL.tp cidjudicate UP.on all 

, .· . ·. , ._cases 
0
and.:disputes pfirtaining·to r_eservation-in -po~ls afid vac11n~ies in 

• : .. , · .. · Goverprn_ent, Public'. ~e9tor.,, E\anks_ and · otl)~r · ,W1ai:i6ial irlstitutions, 
:.•'. . Universi(ies,· _ar:\d _·all oth~rr ii:is\i~\Jti?ns and_. org_ap[sat!ons_ to wl)ich 

· · reservations· are and beccime applicable. These Tnbunals should 
., have the·. staii.is of :High Courts, appeals lyJrig '.only to the ·supreme . 

I , • , • • - • 

. , , Court. These , Tribunals· should have their ·mah:i Bench at. Delhi and · 
' '. . . - ' ' '··i· • ' . ' . ,... ' ' . . . ' " " 

· ·.other Benches:in'.the States .. · The Chairperson,,,Vice-Chairperson and 
· ,.-.. : . ' .. other M~niber~ of,,ttie Triburi~I and iis benches sh_ould, be selected on . 

the basis of their record in·. the implementation of Reservation in. their
.: earlier positionf The .statute ~houla, inter a/ia, have itpenal. provision 
·. including imprisonment for those convicted cif wilfully or' negligently 

' , . '. • l , ' - ., ' 

-
1 

fai!ir:ig ,to irflplemeJir reservation:·. The st_atute ai;i,c;!, relat¢d_,provisions 
.. , s_h~ul~ be)rci,ught unqer lhf:N!plh Sqhedule_ to the Cpnstitution. : , 

• ··; ··.s , .. ·,··' :·:: ' : .. ''. i, · . l'·,··.-.c.,:, ·.-, :·. [Para10,.3.4] 
!1 _· 't,,:• ., .. ,;·,·:·•.,·• _·;. ·.·1• i,· /·- 1 .: ,·, '.u(' \ ,,1 1 

(2.17) · !he trlr~e ~onstittitjor:i· ~!l]etjdrne~ts enacte,d:.i~ the .l~sf two years to 
. 1Jndo the t:iil_rm;done,.in 1.~97 IQ the.long_pre-exis\ing ,rights of SCs and 
.. $Ts iri re~erv~tions :should)e put into effec_t ;fort_~wirtJ, "f:he Central 

, .... ,and State Gciven;iments,should amend the:.exe_cuti)le .. orders _issued in 
, 1 , 'I , ,. • l , ,>If •' •• , i, •1 '• .J I• ' • 

1997 regarding ttie roster and·restore the pre-1996 roster. This should 
' ' . ·, ' . ' • -. '. \ . ; . ' i' ,, ' •• , ' ' 

' · also be brought under ,the purview 'of the statute mentioned above. · 
' • • • : • I • • • ·: ·: ,, • •• '·. [P 10 3 5] 

.•• _ - 1 , • •~', , t ,- , ·• • • .• , • • , .ara . . . . 
. , . . ' ' ... ' ' ,, 

. (218)_,.The: R,eseryatio~ .for ~~ckward cla!5ses :shou!d als,0 . .bE!:brciught under. a: 

. :- . r : I .• :statute. which: ,11;,1hjle·.con~ajhin~ the s~e<;ifidit[es ._of_,jes~wation fbf BCs 

1 , , ·:., !5hould ?Isa ~ort~Jn_prqyi~10~~,fpr flra~shi:Jt:J,NY,i:/Y.i:/ ~dalats or Tribunal 
,-.):i,- fqr . J?(.pviqing •. Jpsti~~, ,_in,., ~es\:rvatiqh_,; Pl\lna!, pr9)1isions, etc. as 
, .. · ' _.foC,<?f!ltrJengep,:i~:t~e C<;l!>e of\the ~tatu\e i_JJ ~~i;p,ect of_SCs and STs. . 

,·; •. # t' • .\ # 1 • ·. ,·i,-· n. ,1· : !.i ,J i:1 ·:>i ._t- , •• ,. /J r.· ~Para 10.3.6] 
"_ •, ,:::,.-;:: •• ,.-~•• 0 .•., .!••.·1•.'.;r. f\;-'~,.i.'(, •;_, :•~ :- ... i:.·t'_I . 
. .. ,(219~- It . sho_uld; ·,. br : .l)lal)d~t?rilw: . _stip_ula\E!c;l 1d.n;:,:t~13·, •:'Memoranda ~f. 

. ,Unde_rs_tand\ng (M,p.\J_s.). pf;;pnvall.sat1on ·qr_ :p1sc1_[lv~stment of public 
• • ,. , , I•, , •/ , 1 , • , , .~ > , • • , I , , ~ • • 

· ·sector.undertakings that the.policy of.reservatioJJ m,favour of SCs, STs 
. .. and BCs shall'be' continuediev~rJ,after 'priv~tls9ti6n or dis-investmenr 
' in ihe 'same· form as it.exists in. ·1he Government and this should also 

., ... _. be 'ii:icorpq,r~t~p .,ip :, the;,, r~~pectiye_::st~\ute,s,;of, ·,r~:,~rvatio:n: · As a 
. i:rie~sur_e,-._9f; sqci<;!I iDl~g~9jion, 1.h,er,e: s~9uld b~;c,a .. half per cent '· i/, >:., :. ,'' res.~rv,a~ior:1c fqr; chiJdreri of,parepts p,9.e qf.w~orn is ~9fST and .the other 

. pa~~nt)s noq0S<F,fi;iori,,9:f ~~P, thi~ resrrl!a,ticif1 -~hould be term~d as 
reservation for the Casteless. ., • , , . · · • · ,'' J': . I •' ·, : 'J 

, " ', . l, 
1 ~l,•: ·:, I' i ,· 

. ' ' t: •.•-l.:·,~'.•'! , • 1; ~t ., :~\ .--.~ • ; .•r I 

. ' 1 ,· [Para 10.3. 7] 

' 

.. 
i . ' 

, l ,, 

. ', 

. . . 



) 

'. 

(22or In view of 'the weighiy opinion· against' the for,~al introduction of 
reservation in th€! higher judiciary, and the' fact that' over fifty years, the 
progress of education, however tardy, · has certainly produced 
adequate number of persons of the SC, ST and BC in every State who 
possess _ the required· qualifications, having necessary integrity, 
.character and acumen required for Judges of Supreme Court and High 
Courts for ,appointment a·s Judge of the 'superior judiciilry, a WRY could . 

-and should, therefore, be'found to bring·a reasonable number.of SCs, 
STs ·and' BCs on to the' Benches of the Supreme Court and High 
Courts•in the same way in whiqh, in practice, 'it is found is followed in 
respect ·of advocates from different .social segryients/regions of the 
country/States or different religious communities so that on the one 
hand the overwhelming ' opinion against 'formal reservation in the 
Supreme Court and High ·courts is respected ·and on. the other hand, 
the feeling of alienation ant,·~. vast majority 'of lndians'comprising SCs, 
s:rs and BCs that, in spite t)f having persons of requisite calibre and 
cha~acter among them, ttiey 'are being· ignored 'in' the appointment of 

·' ,Judges, is resolved. ., · · 

, . 
(221) 

(222) 

. (223) 

.\ ,. [Para 10.3.9] 

There should be· reservatiori- for' SCs, STs and ,BCs (including BC 
minorities · and especially More .and Most Backward . classes),: "'(ith. a 
due proportion .of women from ea.ch of these categories. in the matter. 
of allotment of shops under the public distribution system, and other 
allotments. like petrol 'stations, gas agencies, etc. for distribution of 
commodities· by p_ublic authority. ·;There·· is heed for support 
mechanism .to help ·entrepreneurs among .these deprived sections to 

, ~eJp 'them to come up in _these business· •1ent~res. These measures 
. should be ta~en on the lines as spelt out in 'para ,4.6 at page 1393 of 

•• I , • 1 , \ • 

Book-3 Vol.II. · ·· - . 
[Para 10.3.10] 

Massive programmes of employment should· be ,undertaken and 
expanded to cover all' slJch people and provide them employment at 
statutory minimum wag'e fixed for agricultural labourefs at least for 80 
clays in itie year over· and above. the unsteady employment they 
r:iormally have. Jhe nature of the work''to tie undertaken, the mode of 
payment of wages etc. should be as detailed in para 4.5 ·at pages 
1392 to 1393 of E\ool<-3 of Volume-II. · Inclusion of-Right to Work as a 
fundamental right· has' been ·recon:imended· 'in' para. 3:13.2 'of t~is 
Report··a,na this·'wifl provide the· necessary· constitutional base and 
support for this. prograriime. ' · · ·. · · -. · · •, - · · 

,.. . . l l; ' • . ,~ 

I ·. •., [Para 10.3.11] 
·, ., 

Residential·~chools for SCs and .sts 
1
shciuld· be established in every 

district in the cquntry - one'e·ach for.'SC .boys an_d SC girls: and ST 
boys '!=Ind' ST girls, . as "ot1~' iteni , of . a·n important package· of 
comprehensive 'measures required : for ·1 the ·development and 
empowerment of SCs arid . ·STs. ·· Similariy;-· "ihe Commission 
recommends that residential schools should be set up for the BCs ·in 
eveiy distric.t, one each for 'BC boys and .BC girls, including minorities 

I 



,. 

l 

·' 

• I 

wtio· belong to BCs and with special' attention to More Backward and 
Most Ba.ckward classes among BCs. The proportion of the students of 
the specific category of weaker·sections (say 75 per cent) anlof other 
social categories (say 25 per cent), the • principles of location, 
methodology of covering the· Minority B.C., phasing and funding, mode.· 
of selection of the candidates, management etc. should be ·as detailed 
in paras 5.4 and.62 at pages 1395 to, 1397 of Book 3 of Volume II. 
This. system has got the support of the precedent and experience. for 
the. last two decades in , Andhra Pradesh state, ·providing· ·ground for 
hope in this important and indispensable measure: · In addition, the 
Commission recommends that if is also necessary to see that the SCs, 
·STs aild BCs especialiy tlie More and Most Backward classes of BCs 
from poor ang middle-class families get due benefit of good and 
prestigious private educational institutions in the country as well as .in 

· foreign ·educati_onal ·.institutions at all levels and ,in all disciplines, at 
. , •s\ate cost: Funding for this can be fotJnd by ·measures outlined in sub
.·., para (v) of para 5.4 at page 1396 of Book 3 of -Volume II. The 

measures detailed in sub para (ii) and (iv) of para 5.4 at pages 1395· · · 
and 1396 ofBook.3 of Volume II should be.followed in.the matter. 

· [Para 10'.4.1] . 

·. · · · (224Y Incentives should be•offered to students to prepare for' such courses of 
study. in techrticai, vocational, scientific ahd 'professional disciplines.' 
Only a massive ·transfer of resources •to. the educational programmes 

. ' 

for· •the scheduled. caste·s and scheduled tribes will enable us' to 
achieve the' kind of: quantitative expansib_n ~¢eded to bring _these 
communities. on par with· others in terms of.skills and· knowledge base 
to engage with the modern world. It is ·only then that. they would be in a 
position to. compete'on the basis of their own strength and rise. to the 

' leadership· role in different. spheres of ·public ·life. This. aspect of. 
• measures for ,building up a •reservoir •of highly educated professional,. 

scientific· and technologic;,al manpower among,:these categorie~ In 
population eqtJivalent proportion should.be· borne in .mind. along witli its 
earlier recommendations· regarding residential schools of high quality 
ancl elerne~tary'education,-and pro,visions and oµlli:Jys should be m1;1de 
accordingly: :: · . · , ·,· · • • ., · 

[Para ·10,4.3] 
'· ' , 

(225) ·•Social policy ~hould aim afenabling·-the SCs, STs·and BCs (including 
,. · BC mi11oritie,s, and espe~ially the 'Meire· and· Mos\ Backward Classes , 

-among BCs) and with particular attention to the girls in each of.these 
· · ·categories to·.compete on equal terms wiih the general category. This 

·was always.' necessary but. this becomes 11 more important and 
increa·singly::•urgent -in th'e con.text 9f a knowledge society that is · 
·emerging., Reservation has helped•·the· abcive'. deprived categories to 

. , enter state educational i.nstitutiom, from which·tt:iey had been debarred 
. · ,. · ·t ·· and I or other,wise excluded in the•past.' Re'sei'Vation-continues-to be 

necessary since tliese. adverse factors have •nci! ceased lei exist. · But 
with the gro\i-1h of high qua_lity edu_cational institutions built up by the 
wealthier sections, almost entireJy drawn fror]l non-SC, non-Sl', non- · 

· BC, categories·, as a :high quality sUearn i;listinc,\'l:lhd §epara\e from lh~ 
. I • 



. ' 

'' '' ' 

' ''' 
I '• 

,'' ., ' 

'I 

I - . I state edµcational systelJl, it-.beccimes important to ensure that' other 
measures .in ,addition to reservations are. introduced. Without these 

- ' : ., measures, .. along with the. Commissions, recommendatioris ,, on 
elementary education, the gap between tj:1e SC, ST and BC on the one 
hand and the rest of society will inexorably• continue and even be 
widened. · 

· [Para 10.4.41 
, . ~ .- ' 

· (226) The Employment at _Mapua! Scavengers and Construction of Dry 
Latrines (Prohibition) Act,, 1993, should be-strictly enforced to bring to 
an early end to this .degrading .. P.ractice·.of manual scavenging so 
offensive to human dignity without abridgement of the employment 
and. income of existing, ~afai Karamcharis. Automatic applicability; of 
the Act .. to all' States should be brought: about by the amendment 

., •,' 

. suggested in para 7,2 at page_ ~399 of·Bqok 3 of Volume II. Further, 
, : the specifics and de/ails of-the abolition. of the )Tianual scavenging 
. • system and-the liqeration ,and rehabilitation ofsafai_ karamcharis and-

protection of safai;:karamcharis during the transition period should be 
as detaUed in para ·7.3 of pages 1.399 to 1401 ·of Book 3 of Volume· II, 
including its incorporation in the System of Social Justice Clearance of 
officeirs at' the tinie of their C0l)sideration for promotion. Limiiations 
pla.ced 0fl the National Commission fa~ Safai,Karamcharis,should be 
removed- and it should ;be· given - the same ,powers and functional 
autonomy as is being· enjoyed -by. the,, National Human·· Rights 

·.Commission; it should tie.adequately equipped to achieve iis,objective 
of total liberation and· full, rehabilitation of safai karamcharis. This 
should , form an integral part of a ,National Sanitation Policy-cum-

. · Nati.anal ~ocial Justice Policy. .. , ., . , . . 
, .. [Para 10.5] 

:, • - 1 • • • ,' :"' ' -

: · .(2:p) · The 'blea~ situation, will·cor:ilinue to_beqevil-the SCs and STs ar:id the 
: · · _.-, · nation: µnless approp~iate ,new in.stitutions-are created to tak~ charge 

· .. , .. ·.:. - - of.the full_quantum ofoutlay'of SCP and TSP, (i.e .. outlay not less than 
.: ... ,: __ 'the populalior:i eqLJivalent- proP,_ortjon,.C?t!he tcital. plan. OLJll<!Y. of the 

, ._;,, . . . C,entre/e;:i,c)1 State) and,rmanneq ,by, comp_~tent .experts of -SCs and 
STs, and others. genuinely working for' th'em,. to formulate· Plans In 

. · r ·. · accordance· with the developmental needs and priorities of the SCs 
and STs. and ensure that these plans are implemented effectively. 

-Thjs newoinstifutiona),systern sho4ld consist of an -jntegrat(ld network 
_.,_ . .qf. Nation.al Deyelopment ,Council for S.Cs -and SJ's, and National 

, , SCs and: STs _Development ,·Authority,-· State, .scs ·· and·· STs 
,, Develqpnient .Authorities ,and,.District -S.<;;s c!nd .Sil's Developmerit 

_; •,.1. Auti,orities. Out of)he ·tq\al-.plan outlay ,of the Centre and qf each 
, . , . , , ~· , State, .,~_eforesectoral allocations areruade, :9n outlay-equivalei:it to the 

. -· _.:_ .. : ., pop,[!lati9np~oporti9n.ofSC5 and STs should.be placed at the disposal 
. ,,. , -·. , · of tlie, NationaLa'r1d- respe_ctil/e Sta/e·Authoritiei;;, ~s the. corpus of SCP 
_ ..,,,,, • ,, ... and',:rsP,,for fprm.ulatjor:i,of,:plans,.in .accordance with the needs and 

. , :.. :-1.,: .:1 prioritie.s,of,§C:&.!SJ..-;f=or,,this, the1systern as .detailed.in para 9.2 at 
.. ••., ,, '•;i ,,, , _pages 1409. toJ41,1,of Book-3;'Volume~U sho[!ld. be established: :J:he 

:. , .•· · .schemes.as illustr~ted·ir:i sub-para (9) of para 9.2 at,pages 1410-1411. 
_,, t.,·.'' .,of Bopk~3,,\/olume:il''should-al~o.be taken u'p or:i a massive sc~de.·. 

_ 363 



,, ·." 

This will at. one stroke remove the. various limitations and difficuliies 
f~ceg . by. th~ SCP, arid . TSP clnd create a powerful, integrated 
i11s\rumen_t ofsogial transfort:nation based on \h.e vision of economic 
liberation·, educational equality and social dignify of. the SCs and STs. 

,. , 

., · ' [Para 10.6,2] 

(22.B) . Land . ~~form~ "invoJving tjistributiori. and '. allotml)11t of J?nds from 
. differert ;sources (i.e. Government. lands not .reqµired for genuine· 

· ,- : public _use: Bhoodan. l!Jnds, ceiling surplus lands, etc.) to the SCs and 
STs along · with supportive m!lchanism in· the shape of supply of 
subsidised .. capital . and . credit anq . _ extensiqn, , be made, and 

/ development of these lands-through. irrigation. and other means be 
, · . undertaker). In !his·context, the measures r!Jcommended at {b) of sub

para (9) of para 9.2 at page '1410 of Book0 3, Volume-II and in para 
_,14(D ~o (vi)·.~! pages _1416 t9 1417 of Book-3, Volume-II shoi:Jld be 

,.. implemented, __ ;,imilarly, with,regard to enforcement' of the Minimum 
W.:iges Ac;:!. for agricµltural :labou_r, ,the .metho'dqlogy recommended at· 
(c) of sub-JJara (9) qf_ pc3ra Q.2·qf, page 1410 Book-3, Volume-II should 
b_e_ followed. : E;trqng legal actior:i ,is needed_ t9 prevent alienation of 
lan,ds bE;llorigjng _ to . the .. :\rib?I . -~ommul')i\ies afid effective · prior 

• rehabilitatio(l,' of, \ril:)clls before, ,displacement ,due;-to developmental 
.. projects,. · For this purpose; ,the meas_ures listed in· para 13.2 at page . 

141_4 !9 1415. o,t,~ool<-3; Volume-II should be_ undertaken. Additionally, .. 
the tribal communities have. to be associated with the management of 
forest resources, for not orily their livelihoods, bui also for protecting 
their way of life an.cl. cultural identity which are indissolubly linked to 
f9fests, fqf,!his purpose, action as; recommen<:l~d ·in suq-paras (10) 
arid: (11.) oLpara ,13,2 at_ page 1:416 9f Book-3;, Volume0 11 should be · · 

,·o: taken:- . - , .. ·,, ., ,:•.:. · ,. ~ ' .. , . 
_;. , - l1i.:, ·,:·· 

0

, -; :_ \ r, ) , . •,) [Para 10.7.1] 
!-! • • ' ; 1 ' , '. r. '; ~'. . '' • ·•' .... l • •· ' • ' , •. '. - '~' • I • , \ • , ' ~,. ' , 

.. · (229) ,In ,the·matter,pf ~aq11_oni13[ng t~e pr,eservation.of the-land ownership of 
- , .- ·., -- ~r.~. industrj13) a~ct either develoP.r'nent, c1c,tion, s~ou_ld be taken· as 

1-,,, .- .• , • ,. , gµtl,in1,,d in su,b-para§, (6), (8) a_r:id ·.(9). cif par,a -13.;2 of pages 1415 to 
. _-.? · :_..,t416.ot89<ik-9, \(olun:,e,11. - ,'i· r. _ .. : 1 • ·: , · . 

. , -•., • ·;.: .: • :· , •1 ,,, _ · •:" . ·1, ::. - ,, ... ,- _, · .,, .. :,. '. , .. ( [Para 10.7.2] 
.. , •• , ',' • • 1.r •. ,~•., ·, -·· ;, • •. ' .. '·1 ·, , '. " ' , _.::, •' • • · ,· '.. ' • " 

_ . _(230) Spec:ial; safeg_uards should be p_royided . to, pro~ect the wholesome 
. tra~it,ions of t,he cultur.al, heritag~ ahd of. the, int~llectual property 'rights 

' . 

1 • .• .••. : _ . of the trjbal people. This is no less importantfor the tril;>al identity than · 
th¢ effcirt to prevent alienation of,. land an9_:land-related institutional 

. -.•. _., '· .. rights,oftriRalP.e9ple. . ·'. ,_.: ,.-,. :.f: ., , 
... 

1 
·, 1:,: - , ·[l · .. ; .. ...-·1. · !; ,·, I. • ;:1i·,~ :,, [Para 10.7.3] 

,,1 ·l,•1·• '' •j' '•~r .. , ;
1
··.·,,; ·.; , ' , , 1',1 ~ :·'.' ::· .. ..,. 

(Z31):: :,:.ll•a(eaf gove~nea:/Jy: the {fifth_' Scfjedu/e to· tne Constitution· should be 
· • forthwith transferred to the. Sixth' Schedule .. extending the applicE1bility 

• · • • • • ,~ ' , '' • ~ , ·- ' , , •" , ·~ I ·I · 

;:i' o_f /h~ Si>,<th · Schedul(;) to -:trib,al :;a.~eas. 9ther.' /han,the North Eastern 
.. ,:, States. to.which alone the .. Sixth Schedule ,now applies, and all tribal 
. . areas .wh/ch 'a'fe nejther fn th~ Fifth ·.scheduie nor· in the Sixth Schedule 
, · should also be brought forthwith under the' .Sixth .Schedule . . Special 

programmes ·of training and orientation for·the elected representatives 



\ 

(232) 

(233) 

bf the Sixth Schedule_ bodies and related officials should be, 
undertaken and conducted regularly in order,to secure the full potential 
cif local developmental· and administrative autonomy envisaged under 

-the Sixth Schedule. 
· [Para 10.7.4} 

The Government shoulcj step in firmly arid clearly; if the. gap is to be 
bridged between private-prejudices, in the name· of "efficiency" on the 
one hand and the- ju_st-'aspirations ·of the SC, ST, BC including BC 
minorities, and ·wonien. Fcir this, the Government should take the 

: initiative along the lines suggested_ in para 11.3 at p_ages 1412 ,md 
-· 14-13.of Book-3, Volume~II-._ - . ,. 

[Para 10.7.5} 

_Further, the GovernmenLshould examine other economic arid i:ii;;tivity · 
sectors at every level of' each such sector-and see whether the SC§ 

- 'and ·STs are adequately-represented in each bf them. If-they are not, 
remedial measures either through reservation or through other means 
slibuld ~e undertaken to see thai-they- are adequately representec;l at 
every"level in every such sector. Similar action should also be takeri 
with regard to backward .classes inc!udirig BC· minorities, espeGially 

-Meire and Most-Backward Classes and women·of all categories.- Thi§ , 
is possible, if non-economic prejudices are· excl_udeq, without wateirin9 : ' 

· down the genuine requirements of efficleni,y. · · 
· · [Flc1ra 1Q.7.6J 

,; ·· · (234) Agriculturists- and ' other tra<;titional producing·· classes face · certc1in 
· • ·' · adverse effects of sudden and unprepared exposure to the regimes of 

WTO, IPR, etc. In order to protect them from these i:iciveirse effect§ 
while at the _sarne time to sec~re the tienefjt§ pf those regimes, .;i 
national convention should be conyeneq involving Ministers in charge 

: · of Ministries connected with globaUsaticin and ,[Vlinisters in ch9rg@ gf 
Agriculture i:ind other sect9rn qf tr!'!i:!itional produc~ anq autheinti§, 

: reprlal§!:mtatiyr,s of the· p~~s$nt oriia~i?'.!'!\igns 1:1s well tis org1:111isc1tions 
of other traditiomi! prod4ci11g cJass!:is,:tg, iq[:lntify remedi€11 S\ePs _1:1rrive 
at a consensus 1:1boµ\ them and these-should b!:l jmplernenttid qµi§kly, 
There sho!l!d b.e -c!. continuing mechanism involving all ttiese fg 
continµous!y ,' 'mo~itgr · implementation ~ng ·. !lorrectioris 11ni:! • 
moi:!ifications'reqi.Jin:_id,froni time tq iime.: ' . -

I ' : i: i• •. I I 1 ' !J?ara 1Q.7,7] . 

(235) Agric~lturists ang many other_\rc!ditional prcicfucing classe~ 51,1ffer fro.rn 
the aclverse effects of natural calail]itieey like drougtit, cyc;lone, fleac!s, , 

., , ~t?· .. _ _'A _Sif!1ilS,r ~E!ti<.mal conv~ri)ion_ sho_uld, icl!:lnt_!fy tti@;: rn!la1>yr~§ . 
r~qUlrfl~l' !P -- protec.t them · ·frprn: such 11gvers!'l -~ff!'lpl§ · gf n~!Yrnl 

. ·:caJaniitieey" including crop insurance;· prepi=!t~drjess· etp., flrriv~ 9t 9 
'· · · ,[;Pfl!l~!1SU§ ~l:loµt the¢e ·mecJ?Ures ,and institute a continuing 111achinew · 

pf continuous monitoring and corrections cJR9 niodifi~ations. _ .. · 
,_,. , · -- · :--- ·- , ' . · .: r · [PcJrei 10.7.~J 

I,,. ' ' 

_,, ,., 



' ,, 

(236) · On the one·l;lan_d_,there should be an effective legc1I stru~ture to protect 
· .. - , _the SCs and STs against atrocities and discriminatory practices based 

on untouchability and alqng with such struc'fure and its efficient 
functioning and: Of) the other hand, there· should also' be at,titudirial 
cham:0e .of a ·prof9und, nature in the general society. 

(Para 1 o:8. 1 I 
\ . ' . ' 

(237) With rE!gard to. legal structure, 1)7~ Schedule(\'. Gastes and Scheduled 
Trib_es (Preveritior:i of Atrocities) Act; 1989 needs to be strengthened • 
and its effective enforcement ensure_d. This inclu_de the establi;>h~ent 
of special_ courts exclusively to try offences under this Ac\, inclusion of 

. certain -cri_mes. ih the. _list of a\rocities, certain · penal provisions: wheri/ 
they do, not' exist; appropriate plugging. of certain loopholes and 
c9mprehE!nsive rehal;>ilitatio[1'_9f Vi\:tims and so on. For this purpose, 
the me,a_sures suggested in ,par.a 8.2.1, 8.2.2,, 8.?.3, 8.3 and 8.4 (a) to 

· · (p) of Boo~-3;Vol.ll at pages 140t to 1404 should be taken. , , 
'· ·. - · · ·: ,,,.. : · .. , • ; ·. [Para 10.8.2] 

' • • • ,. I ' • ', ~- • ' 

(238) · Regarding• untouchability which continues to be widely prevalent in old 
classic , forms as well as· in· new forms in line with . modern 
developments, multi-proflged measures coverihg human rights 
education, rrioral education, building up· of: ! a· strong democratic 
mo,vement .agains\. untouchabjlity arid effective :punitive action ·under 
the prote:i:tion of_ Civil Right Acts, 1955. (PCR-Act) are required.·' lfl 

. view_ of this, the entire gamut,of n:ieasures suggested in paras 8.6 to-
8.8 at pages·1404 and.1405, Book-3, Vol.II should be taken. · 

I ' \ ' 

. -- . · .. . ,,_ .. ' · [Para 10.8.3] 
\, . ' 

, ' ' ' ' ' . ,' '. ' 'I . 

·.(239) The. Natiorial _Science .and _Technology 'Commission referred to iri 
Ch~pt11r 6_should also promote-me~sµ'res_for extending the umbrel~ of 
modern scienc;e and technology and higher scieptific and technological . 
/esearch to cover SCs, STs <1nd BCs, w9men ai:td ci~her poor sections" 
of th~ society, devise means'by which they, can also l;>e introduced into 

.. this field and ·potential talent amc;ir.ig '_them ide_ritified: and nurtured so 
• that they also are enabled to contribute to the .advancement of higher. 
•. - r sciemiific arid technological research in the coufltry and·s_o that there is 

no_,feeling. thal'they are shut outfrorn' tliis impqrtant are,a on act:ount 
of non-scientific prejudices. _ ·._ · · , , · · ': · 

· ' · [Para 10.9] 
r . 

' • ~ 
0 

, • L •, ( •-. ;, 
0 

! O •• i; • •" 
· (240) -_The Constitu_tion of India contains distinct provisipns-.for ,the protection 

. and_ promotion of the .interests ,of Scheduled ,Castes and Scheduled 
f • , ., ' '' • ' 

Tribes; -Backward •-classes, w_omen; .rr:iir;iorities and other weaker 
sections. It,, is. ; necessary., ,-to strengthen .these provisions by 
amef)qments, etc. :and c:ei-tain, ot)ler similar s_teps. ! Ac;cordingly, the 
c1mencfnients to the: Constitution lisfo'd i'!• para; 15. at1 pages 1 ~17 and 

,,- _ _14,18 of Book-3, y9t.ll, covering articjes. 46, 335,,.:16; 15 and List Ill of 
, . - the Seventh Schec;lfle $hbulcfb~ carriecl out. , \·,. ,., 

, 'i- , [Para, 10.10] 

(241) As regards the.minorities, the foll9wing shall be ,impleme.nted:-
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'' 

I 
.. (a)' Steps should 'be tak'e'n for improven'l'ent of educ:ation·a,i:'sfandards 

'amongst .the minority Communities. Special-programmes st,ould 
'_ .. -. 

· be arawn· Up after the,·widest consultation ·with.the leaders of· 
· r • minority communities including leaders··ot- Bes; SCs c1nd -STs 

among Min'orities · from· academic, ·prdfessi&lal, ·. business, and 
socio~political spheres and from low-occupational spheres. Such 
·programmes should; ,be generously funded .. Only educational 

· \0 and -cultural • advancement will<' help the Cause of national 
integration as well' as raise the. Capabilities of'the communities. 

-This'is the high rbl:!a to hational-cohesiori.:, · · 
• ,. ' • .I'. '' ;,'; ' ' 

{b) · . At present the political'representation: of,minority comrpunities in 
·::iegiSlatures;-· especiaJIY·:Muslims,· hasi,t'allen-'. well below their 

1 ', • proportion of,popul9tion. The:proportion,of'BCs among them is 
next to nil: ,. This- ·can lead to ·a,: sense 'of, alienation. II is 
recommended thaHn situations··of this;kind:·it is 'incumbent for 
political parties to build up leadership' potential in the minority 
communities, including BCs, SCs and STs among· them, ·Jor 

· participation «in,:•p'olitital ,·life,·0
• :The role' ·cifi the·.·state • for 

·Strengthening·, the pluralism of • Indian polity has to. b'e 
. emphasised, t ·• ·!·:.: · 

· ·'· ·.. .(c) ,,· Backward classes belonging to ·religioUs min·orities w.tio have 
· beeri ideiiiified- arid included iri the liSI' oMiackward classes and 
· ··who, in fact;-·coriSUtuti:r'the · bulk of the ·population of religious . 
· miriorities should 'b'e taken up ·-with' sp"ecial care along ~yith their 

Hindu count~rparts· 'in the devel,opmental · efforts for the 
backward• classes.- . This should be. on the · paitern of the 

· ,.. ; approach to 'the . development of- Backward• Classes ,formulated, 
.. -by th~ ;Working Group'for the'Development:ard Emociwerment 

· of.:Backward :c1.asses -in the 'Tenth Plan referred to separately 
· : · 'under Bae:kward Clas.ses: - · · · .,, .. 

,, , • J' • \ •. , • ~ ' . , , ' '• C , '. . 

·.: , , {d) · An·•effort- r;'eeds to b~>rhacle :10 carry out ·spedal 'recruitment bf. · 
•,. ·: ,-.,,/persons belonging ,·,,.10 ;:.•ihe ·: underrepresented. minority 
. ' ·: communities in ·lhe'·police fortes: of States, ·para military forces 
. .; · ,. .· and armed•forces:' · : .· • .. . ' · · - ,'t •'· 

· · · : ·', ' .. • · [Para ·10.11 :2] 
. ' , ~· , 

(242) in every State, the linguistic minorities. shoulc!' l?e prnvided the faciHty 
of having·instructic.in•f6r,theirchildren at el~mentary s\age,of'education 

· in their.motlier tongue .. Nuinerous· recdinmendations in this behalf and 
-~·· other ·matters have been· rhaai'l by the :coifi'missioner for· Linguistic 

. \ 

Min'orities·•in, his ·successive.:Annu'al ,Reports regarding the various 
· problems-faced by the liriguisticrninorities,'T.he Gqvernment of India in 
··, the 'Minisfry·'of Social.Jllstice·,,and Empc.iwerm

1
erit'and·the Ministry of 

,, ,,_,, ' ' { .. ' '\ \ '' ,, ·..: , . ' ' . 
Human: 0 ·-Resources · •Elevelopmenl' :should,:, collate all these 
recommendations alia' seEi-'that"substaniive a'cticin•is taken on'each of. 
them.. · . , · · 

[Para 10.11.3] 
::.' :, 
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., 
(243) The denotified tribes/communities have·:been w~ongly stigmatized as 

· crime · prone ''and subjected to highhanded treatment. as well, as ' 
· exploitation by ithe representatives· of law and order· as well as by the 
general society. ·some of them are included in ttie dist o( qcheduled 
Tribes and others are in the list of 'Scheduled Castes and -list .of 

·o ,backward ,classes. · The special approach to tf,eir dev~lopment ·has . 
. been. ·ctelineate.d, arid emphasized. in the Reports of the Working', ·. 

··Groups for the-Development.of Scheduled'Tribes; Schedi,Jled Castes· 
" and ·Backward ·Classes· in successive ~!ans ·and. also' irr th~ An~uai 

Reports· of the:Commissioners for Scheduled Castes and SchedulE!d 
Tribes; National -.Com.mission ·for Scheduled Castes:,and Scheduled 
Tribes and the Nationa1·commission.for Backward.Classes. There are 

. ·also .special . reports, . available' . Ol;t, de~riotified,. 'tribes. ' Their .. 
'recommendations have· not received attention.: Thec,Mii:iistry of So.ci91 . 

'' , .J~stice· an'd. Empowerment and, the -~inis_try, of. Trib_al, 'J'.!elfare ~h_puld 
, collate· all these· materials and rec.omrnendations contained in tlie,: 

. · rE:)p6rts . of' the working groups and the reports bf :the ··. NaiionaL . 
Cpmmissions an:ct·.:·other reports ,referred :t_o' ancJ ···i:lfrengttien the· 
programmes for-the economic development; educational 'development, · 
generation of employment, opportunfties,, · .sociai' liber~tion and full 
rehabilitation of denotified tribes. .Whatever. hair:be,eri said about' 
vimyktajatis also : holds good , for . nomadic and semi-nomadic 

•· tribes/communities.,:,Simila~ action,• shoufd.• be taken· in''-respect of. 
nomadic and semi-n'omadic tribes/communities ,as done' in the case of 
de-notified tribes or,vim~ktajatis. The,coritiiiued.plight of;ihese groups 

•of,-communities distribuied in the list.6fScheduled•Castes; Scheduled 
Tribes and backward .classes is an.eloquent 1llustraticm:of the failure of 

. the machinery · for'., planning,, finaric!al · resources al,location and ' -

, 

... ,. :. . · ·. ·,' b~dgeting and adr:ninistrat_ion 'in· tne .c01,mtry to ·.se~iously follow the : · · 
.· ' , . rhandate,of the·Constitution including>article .46., The'setting .up of an · > 

.,- ln_tE!grated n~t work' ·of National .Sch,ed_uled,rCastes: a'nct ,S9,heduled . ,. I,, 

· '"Tribes · Development ,A.uthority, ,etc;' ~~corhmehded iR parr:i_' 10.5.2 to 
10.~,3 wili .provide a structural mecha'nisrn tci 'dec:1l 'in ·r:i :practical way•, 

,- '· • with l!he vimuktajatis as well as··norriadic. and" semi"nomad1c tribesf.' 
communities withir1,the framework of.the.-SCP·and TsP•. _, Similarly the•. 

, • . , I ' - •• , .~ . ',. ""• • ' 

approa'ch .to· the development of backward lclasses referred to at para 
. 1 oc'14 ,cont~ins:: the: approach 'to de.iii:. in ::ai.iprai;Ucal ;' way with. the 

•':· · , Vitnuktajatisr and nomaaic and semi-l')orhagic.:triqes/communities who 
· i ·,.; '· · s .. i are in Backward Class list. ,· · ' · · ~ 

• • • l • • 

, ,· . ··" ' ,[Para 10.12.1] 
-~-/., .',,',))~,·; '.i· ,. , r' . ; ~ :' ; ... '~,·.,·•. ~·- .'!_ ;• ,. .. :: ' • 

(244). Ttie/9'6mmission als,6 1considered the repr~·se~tation;fmade on. behalf-. . , 
of' the· 1'De0riotified and Nomadic Tribal. Riglits. Acliqn Group and 
dedcied to' 1 forwarq,' them to'· ,.the· Mini~try'11 of,. Social justicEl & 

· ' • 
1 
• - -· '· Empowerment with .\he suggestion. that_ t~Ely may exarnine. the same 

'· . 

, _ _: . · ·. · preferably through a,Commission. 
--~.1.; • · 1:'; ., , . I, h, , I ., • 1 -1 , , ·. • 0 • ;.~; : 1:•,i.,·~ ,, ' , " .[Para 110.12.2] 

-.,";~ ,' ,. i',,,(,,f'; it'' '.t.: • • ,-.J~~j ; i ,:, • \"I;'' 
• ,,, ' ' ~ _1_, . • ,. ' ' 

·(24!:i) The '.LJnio/i 1.Elgislalior,··for agricultural workers; drafted as far bac~ as 
· · · 1978-80, should be! introduced arid passed imrhed[ately. A reali9tic 

:· scheme· of ·credibl~' implementation of, miriihllim ·'wages Acts with 
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• 

· particular attention to agricultural, labours, relying to a suitable-degree 
on the district Collectors/Dy.' Commissioners · and district 
superintendents of police, should bE:l immediately pl:lt into action. For 
this purpose. the measures suggested in para 17.2 at page 1413 of 
Book 3-Vol.ll should be followed. 

-[1,!ara 10.13.2] 

(246) Despite prohibition· of begar and other .forms of forced labour by the 
Constitution, the practice of bonded labour has not ended as it is 
patronised by the most ·powerful, segtions in the, rural. areas. G Child, 
labour too is widespread. In order to deal effectively with this problem 
in keeping with the mandate of the .Constitution, -the Commission 
recommends that a: fully· empowered National Authority for the 
Liberation and· Rehabilitation of bonde·d labour, .as recommended by 

,the, Commission'for Rural Labour in 1990-91, should be-set ,up 
immediately ijlong,. with similar, authorities at the State level. In 
addition,· simultaneous rehabilitation- of· released Bonded Labourers 

·. and education for released bonded child: labour!'lrs and · other 
measures referred,to in para 19.2 at page 1414 of Book 3,Vol.ll should 
be taken. 

'' [Para 10.14] 

(247) . The Government should immediately implement every one of the 
recommen'dations of.the Working Group on Employment of Backward ,. 
Classes in the Tenth Plan which covers all aspects· and fields of their 
development·- Economic, Educational; social, employment, reserva
tion, etc. - taking':in with particular care. those backward classes who 
belong to religious minorities along with their Hindu counterparts in a 
cohesive manner. 'For example, some.of the residential talent schools 

. earmarked for Backward Classes should be located in areas of 
concentration· of Muslim B.Cs. Further· there should' be residential 
ialent schools for backward classes as separately recommer.ded for 
SCs and STs at the .rate of one each for boys and girls 'in eact1 ui~trict, 
,75% being taken,. Jr.om. backward classes and 25% from other 
categories.'. · The: Government 'Should without any delay introduce 

'1 reservation fo'r' backward classes· in seats in educational -institutions 
· since absence of promotion of their education through reservation and 
other means when there is reservation of employment is anomalous. 

[Para 10.15] · 

(248). Aption in accordance With the suggestions made· in para 16.2 at page 
, ,1412 of Boo,k 3 Vol.II, cove.ring reservation,. develClpment, ·emp!)wer

ment, · health including. malnutrition and maternal· anaemia and 
, protection against violence should be. tijken. 

. . [Para 10.16] 

(249) . The problems relating to prostit~tion, child prostitutes and children of 
prostitutes 'have' been the. subject of a landmark judgment of' the 
S1.Jpreme Court,in Ga_urav Jajn's Cijse of 9th J1Jly, _19~71 and.th~ Report· 
of .. Committee of. Secretaries on Prostitution, Child. Prostitutes and 
childrer;i of Prostitutes set up in 1997 as explain_ed .in para ·20.1 and 
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20.2 at pages 1414 to 1415 of Book 3 Vol.II. In respect of this area of 
problem, the • Government should take action according to the 
suggestion listed al para 20.3 at page 1415 of Book 3 of Vol. II, 
coveri_ng implementation of the judgement and the Secretaries' report, 
eliminating . the Devadasi system, provision of development and 
education and prevention of HIV/ AIDS. · 

[Para 10.17] 
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Dissenting-Note by Justice B.P. Jeeviin Reddy. 'Member, 
National Commission to Review the Working of the Constitution 

. ' . ' ' 'I . 

1. Superior Judiciary 

\ 

A Consultation Paper was prepared lll)d circu_lated by _the Commission .. The 
' . , ...... 

Consultation Paper dealt with th~ appointment and _remova,I pf the Judges of.the 
. ~ ' ' ' ' . '. , ' . , . ''• ' 

High Courts ·and the Supreme Court and the transfer of the Judges of the High 
I , . • ' .· I ' ' ' l • , ' I I ' .. '' ' ~ 

Court. 
r_ 1 •• 

ib ' 
The paper was considered by the Commission on I 8c 12-200 I when I was 

,:;> ''. , 1' , . , , d . ! 1 •t '' •.. 

' - ' '' I •' 

not present on account ofmy absence from India and c~rtail) decisions were taken 
• . . ' •. • .1 \. • ' 

regarding the procedure for appointment. After I reiumed, and. at the .instance of 
. ' ·.' . . . . 'f' ., 

the members, including myself, a special session (15th,meeting of the C9mmission) 
, 11 ,' • ' '· , 

was convened from 5th to 8th January, 2002, to consider this issue and two other 
'' I • ' . : ' ,'I ', • • '! • 

controversial issues. So far as the procedure for appointment_of J\ldges to the High 

Courts and the Supreme Court was concerned,. there:.;y,;a~ ,6sha~p division of 
, ' , I J 

opinion at the special session/meeting. The first' question:put tp vote was whether - ' 
. ... I . 

there should l;,e any change in.the existing procedure. By a major,ity of six to four, , 
I , • . ,, • ii' I • • , 

it was decided that no change is called for in the exi~l~~,~roc~~hre\ Jn tl]is v\ew 

of the matter, the necessity ofconstituting a National Judicial Co~mission for the 
•• ,. ·1 • . • • - • , -:- , • :· l,, -, r '·.f • ·• ,·,· , 

said p~rpose ~n?;or its co~po_sition_did not cqme up fo.~ ~~n~i~e~atio,n. ·11_1;nay be . ' 
remembered that this session/meeting was attended by all. the members and the 

1 ' , ' , -~ ; , I 1 t • · -
·-. ' , i 

Chairma~ _of th_e Commissi_on. , One should have thougl)t, that this dc~i~ion ~a~. 

final: But when the draft Report prepared by the Editorial Committee was beinr, 
' • l . 

finalized, the said issue was re-opened again, even though all the members wer~ 



• 

not present. .There appears to have been a change in the opinion of some members 

meanwhile on this subject. With some members absent, the Commission now 

decided in its Sixteenth meeting held from 25th February, 2002 to I'" March, 20.02, 

that a National Judicial Commission ~ould be· constituted w°ith a particular 
I 

composition. In my opinion, there was no occasion or justification for re-opening 

. ' 

an issue which was considered and decided upon at a special session/meeting of 

the Commission convened specially to consider this· issue along with two other 

conti-oversial issues. In view of the change of opinion by some members and 

absence of some other members, I did not call for a division and voting, yet, my 
\ 

view is that the very re-opening of the said issue was not called for and not 

justified in the circumstances iiforestati:d. 'Iii my view, the existing procedure 

relating to the appointment of'Judges to the High Courts and the Supreme Court 

should be allowed to work for some more years - it is hardly nine 'years since it is 

in vogue before one can consider a change. There is no material before the 

Commission warranting a change in the existing procedure. 

2. Liability of the State· in Torts 

An elaborate Consultation Paper was p~epared and circulated by the 

Commission on this subject and in the light of the responses received, a draft report 

was also 'prepared for consideration of the Commission. However, ~hen the draft 

report came up for consideration of the Commissio~ during its Fiftee~th meeting 
. . 

held from 5th to 8th January, 2002, the very subj~ct was 'ilrop~ed on the ground that 

the draft report (and the Consultation Paper) did not suggest any am~ndments t~ 

the Constitution ana· it merely recommended enactment of a law; it was observed 
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' 

by some m~rilbers that this issue need not be considered by the Commission and 

that it is a more appropriate subject for, may be; the Law Commission of India to 

consider. 

In my view, the ground upon w!iich the said subject w~ dropped was not 

tenable or justified. "The recommendations being inade by the Commissio~ do not . ' ' . . ' . . ' . . ' . . . ' 

all p·ertaiil to·the aniendment of the Constitution; in 'de~.~ laige majority,ofthem. 
' -· • • I, . . •' . 

, pertai!i to amend!"ent of laws or enactment of new laws. If so, dropping of this 

subject on the aforesaid ground is inconsistent with. the P,Jinciple' underlying the 

' 
' . 

majority of its recommendations. Secondly, as pciirited iri the: c:,orisultati~n Paper 

and the-draft Report, the law on the subject,'evolved by the decisions ofthe'Courts, 
• . •, ~ • I ,I ' ' 

: is wholly unsatisfactory and is putting the rights of the citizens '.in serious jeopardy. 
,, ;. • ' • ' .. I' I , • 

Though Article 300 of the_ Constitution contemplates ~ · law being made on the 

subject clarifying the position· and, notwithstanding tl)e repeated observations of 
· the Supreme ·Court and, the High €ourts, ·neith~r ,the Parliament ·no~ the State 

. ' . 
' I. I • • 

Legislatures have 'deemed it fit !ll enact a law. In niy opinion, there could be nci · 
- . ~- . . : . r 1 - . 

principled opposition to making a ·recommeriliation by the Co~mission for . 
• •' . •,, •. '. .. . 'i ,I• ' 

· enactment of a law: clarifying the State's liabilit/ln· ,th'c; ·matter of torts c~mmitted 
' . . 

• • ::, ', : • • t , 
1

' I • 
1 

· by its officers and the exemptions to that rule (includ'ing the defence of 'ex~rcise of 
f ' i ' l - . . I 

. . , . • • . , I 

sovereign powers'): 'Such a recommendation would 'have been salutary and·would 
-, • i ., ' • • • • • / : ' • • . '.. ' 

• < ' 

have advan~ed the, public interest. '· '.., ' 

. i' , . ', ..-,-,-:7._ , ) j~· LJ..-1 . . . 
[ .Ju~lce B.:t>. JE~V if"IU;l>DY J . 

Member, N.C.R. W.~. · ·· 

Dated: 21 March, 2002. 
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Note by Dr. Subhash C. Kashyap, Member of the Commission and 
. Chairman of its Drafting and Editorial Committee. 

1. It is with· extreme reluctance and a deep sense of sadness that I am 
constrained to pen this note to qualify the report of the Commission of which in the 
words of the Chairman I was "the principal author" as the Chairman of the Drafting 

. and Editorial Committee. 

2. My sadness at the results beco.mes more poignant because for nearly ten 
years, I had personally crusaded for a review of the working of the Constitution and 
appointment of a Commission for the· .purpose._ F.ive ·books;.a host of articles in 
national dailies and several seminars and conferences all over the country 
suggesting, inter a/ia, setting .up of such a body preceded the appointment of the 
Commission. Finally, in pursuance ci(the national agenda for good governance, the 
NCRWC was appoint~.d by tJ:le President in February 2000. 
I •, 

3. The Commission was entrusted with a historic task .of great responsibility. It 
was expected to act independently and objectively, without fear or favour and with a 
sense_ 9f serv.ing t.he best iJJte~ests of the co_untry and thereby, helping the 
Goveefment ahd the Parliament of India to consider desirable reforms in the 
working of the Constitution within the parameters of the parliamentary system and 
the· basic structure of the Constitution. I had the pleasure of defending the 
appointment and work of the Commission at dozens of seminars and conferences in 
different parts of India during the last two years (without any cost to the 
~~~~- . 
4. The positive. outcome, of. the. whole exercise is that it has been possible to see 
through the Commission a number of very ·significant suggestions and to arrive at 
unanimity iri several matters. The most impq_rtant recommendations made by the 
Commission are 'those concerning electoral processes and political P,arties, Union-, 
State ~elalio,:is, Decentralization and Devolution .and parliamentary, reforms. The: 
eritire Commission is ir\ full'agreement on matters like (1) the election of the Leader' 
of the House by the Lok Sabha/State Assembly and appointment.of such leader as· 
P.M./C.M., (2) constructive vote cif no-confidence, (3) freedom of the press and other, 
media and freedom of ,information as fundamental rights, (4) truth in public interest 
as· good defence ih contemptof_court cases, (5) ridding the election process of evils 
like booth capturing, , bogus voting, cri1"[1inalis_ation and spreading caste and 
commu·nal hatred·, (6) maintenance and audit of election and political party accounts . 
and declaration of assets and liabilities by candida~es for election and those holding 
public office, (7) limiting by law the size of Councils of Ministers, (8) 'disqualifying all 
dafectors - individual or group - and (9) rotation of reserved seats . 

. 5. The Commissiol"! also recommends (1.) examination of the issue of prescribing 
a minimum of 50% plus ,vote for,winning an election, (2) discouraging independent , 
candidates,. (3) regi.JlatiJJg by law the registration, recognition and functioning of · 
parties, (4) ·codification of parliamentary privileges, (5) discontinuation of MP LAD 
Scheme, and (6) mea~ures for combating corruption and confiscatioi:, of ill-gotten 
~~- I 



6. The fo!lowing comments and, reservatior:is in regard to some of the chapters 
may be noted :-

(i) 

(ii) 

It was decided by the Commission .that ·each chapter of the Report 
wquld not.exceed 15 to 20 pages and that unnecessary quotations . 
particularly from foreigners would be avoided. · It was, however, left to · 
the Chairperson himself to prepare and finalise the Introductory chapter 
on the 'The Basic Approach and Perspective". 

In regard to Chapter 3 titled 'Fundamental Rights, Directive Principles 
and Fur:idament!:11 Duties', I would like to iterate some·:of the unanimous 
decisio_ns of the Drafting and Editorial Committee .. (DEC)which,were as 
follows:· . 

(a) • "It may be neither necessary nor proper to inclµde iri the text of 
our Constitution all the provisions:ofinternational conventions 
etc.-, for, where acceptable, many of these can· be adopted by 
ordinary_ legislation. Also, enlargement of·fundaniental rights 

. through judicial verdicts does not always call •for, constitutional 
amendments, ·for judicial in~erpretations arid,- verdicts are · 
amenable to review by.courts themselves." · • · 

(b) "The Commission noted that-the ultimate aim of affirmative 
action of.reservation should be,to raise·the levels'.of capabilities 
of people of.the.disadvantaged·sections ar,d to bring them at par 
with the other.,sections of society. Reservations· should not 
separate certain sections from others and should not become a 
permanent' feature of Indian· society. In this ccmnection, it is 
imp_ortant to recall that Dr.· Ambedkar· waif oppc;ised to 
reservations for Scheduled Castes in perpetuity. ·He would have 
liked it.tq _be·for forty years inste.ad of ten years butthereafter he 
did not .want Parliament to have the power to extend it by law 
because he did not like· the dalit class· stigma on Indian society 
to become permanent. Unfortunately; during the last fifty years 
and more, reservations have not enabled these_ disadvantaged 
sectio_ns. come closer to others to desired ·1evels. Reservations 
have also not really benefited those sections for whom these 
were meant.. In many instances, these have been monopolized 

· by _certain •privileged sections within' those·:groups." 
-~ , \ 

(c) "In regard ,to articles 29 and 30, the·,commission recommends 
that the cultural and educational rights·• available under the 
artic!e§-sho1,1ld be available eqaally .tci·al!'groups in society so 
that there is no discrimination. between· communities or social 
groups in the matter of establishment and maintenance of 
educational institutions, etc." 

2.71. 



It is difficult ato · -understand·' why some• members' ·of the 
Commission could not agree to the Drafting and' Editorial 
Committee's unanimous suggestion of extending _to all religious 
and linguistic ,groups without any discriininatiori the right to 
establish and administer educational institutions of their choice 
insofar as this could be ·done without ·in any way adversely 
affecting the existing rights of minorities. 

(iii) Para 3.20.2 of the Report recommends that besides every child having 
. the·rightto free education until he completes the:age of 14 years, every 
.girl:and members 'of the: Scheduled Castes/Scheduled Tribes will have 
. a judic[ally· enforceable fundamental right to education until the age of · 
18 years. It is doubtful whether the actual costs of providing free and 
compulsory education to nearly half of India's population upto the age 

.. of 18 years have been worked out before making such 
recommendation. 

(iv) · -In regard to Chapter 4 titled 'Electoral Process and Political Parties', I 
, • •. -would like to iterate the following unanimous decisions of the Drafting 

and Editorial Committee which were based on the decisions taken by 
the whole Commission earlier· with one Member expressing some 
reservations in regard only to (a): 

(a) 

,. 

' 
"The second approach which the Commission recommends for 
adoption, suggests that we should on1y·have representatives 

. who win on the basis of 50%+1 vote. If, in the first round, 
nobody gets over 50% then . there ·should be a run-off 
contest the very next day or soon thereafter between the 
top two candidates so that one of them will win on the basis 
of over 50% of the votes polled. Several representations from 
organisations and individuals .favoured this option to achieve. the 
objective of better representation. _ The Chief Election ' 
Commissioner confirmed that the task ofrun°off elections can be 
managed. Actually, ·the run°off vote is like a re-poll in certain 
constituencies. There is no revision of electoral rolls, no fresh 
nominations, no fresh campaigning or the like. It is the same 
polling booth with the same administration and therefore there 
are no complications of . heavy costs or fresh security 

·· arrangements. There are substantial advantages of following 
the policy of 50%+1 vote. On the one hand, it resolves the 
problem of representation. ·on the other, it also makes it in the 

. self-interest of various politica1·parties to widen their appeal to 
. · the electorate.. It can help· push political rhetoric in a direction 
· that the mobilizing, language might take on comparative 
, "universal" tones as opposed to· "sectoral" tones of the present 

day. With the need to be more broad based in their appeal, 
issues that have to do with good governance rather than with 
cleavages and narrow identities might start to surface in the 
political vocabulary. With EVMs we can. easily plan on a two
day election all over the country. The second day may be for 



,. 

run,offs. Thi~ means that at the ~nd of the, day, through the use · 
. of-,compyter technology, tile . cqr1stjtyency will know whether 
son:ieone has won by getting over; ,!;iQ% or that a run-off is 
necessary . .If it is the latter, the,.anJl~\J.n~ement would mention 

· the, iii;ihies-. qfc. the ,two candid_a~es: .... ,:he: final results can be 
. announced ;_with all others.; ._..lf.:ir)1P[l;lm,ented properly, this 
suggestion. has the potential o~ 'forcing_; pplitical parties and 
candidates to think of strategies to obtain· over 50% votes in the 

. , .fir~t .. ele~Uon_)tself. This ,will disco\Jrage-, the noq-serious 
· ,.can~idates_,and fringe_players.from Jumpiog in-~he fray and it will 

, _,, ~n_c9urag~ mf!king of pre-ei~_ction. agreem_ents .. between parties 
and this_s~9uld lead to n:iode~atic:>rJ a_nq _stabili\Y. Also, while on 
the first · occasion, there may be many run offs, with each 
su~ces,?i'{e-eliiction the nl:Jmber .may q_egiduced to only a few. 

" 
(b) 

(c) 

(d) 

--

t • . // . , • , • .,, , \ ''.j . -'1: • ', ,.:-: 

J"he pr,oP,O!!i!l-evoked. favour.able,~~sP..onl?e from the people . 
. Also; 'it. found overwhelming. SUP.port:·in the Commission 

•, , , ·,~• "I, I • ~ -· ·• ' 

. and the.general feeling was.that.this-one proposal had the 
, greatest. potential of .serv'ice'' to.'.,the cause of national 

• • • • • \ • .r ' - • ' • 

integration and ridding Indian politics of the scourge of 
caste ism. and-communalism."-. 

, · I l · • • 

-~ :· (; ' • • • 1 • ! .• , ' . \ I . 

"Some scholars and concerned citizens suggested that voting 
shoulcf be _rpade .a ci\izeriship obligatiqn.; Voti,:,g is cor:npulsory in 
many ·countries. Many el]1inent: .. lnqians,,, including the 
distinguished former President and elder statesman, Shri R. 

. Venkataram~n st~ongly f~ivoure~ making voting compulsory. He 

. ,. suggested that the respo,nsi~ility_ of eni;wing that all the voters 
exer.ci~e their franchise i:nay be er:,tr1,1iited 1l0 Panchayats at the 
village· level. "The advantage of compulsory voting is that the 

• ' ' • " I r 

v9te,r,re_alises. that he is not confeffi(lgJ! favour'on the car:,didate 
bl.it exercising his duty as a citizen." The Commission 
recomrne!lds -that voting. J;1e1 ._mad!i_ r.~Q_mpulsory as a 
fun:da~~i:ital citizenship obligatipn und~r.t'1~ law." 

1 I 'I , i, t. ,.: I •; 

~ After.careful cor:,sideration of .a.ll Jlle ~spec ti; of the problem, the 
·commissiori reached the conc;:lusion , that only. recognised 
nationa) p~rties and,.pre-poll: alliance~ (i.,e. thosft that:seclire at 
lea~t 19'Vo of the vo~es cast) sh_qqld ,be al.lotted commo,n symbols 

., to. contest, elections .. to Lok ~a~h~, • Th_is :would, by prompting 
pre,po,11 aUiances, automat!c;:a,lly cpnsqlida\e the vote ~nd help in 
~volvirig_ spme,-sort of federal paJ1ies,or·c;1niaf1ces providing more 
stable ~overnrpents." · 

"$ection ~o of the R\'!presentaliQn of the.~eople Act,)951
1 

inter 
~lia, makes a provision enab!ing lt]e ,peri;on~ of the armed 

. forces to c_ast their votes through ,P,o.stal ballot It js reported that 
there !)_aye been inordinate_ ~elays , ii]. de)ivery of the postal 
ballots sometimes, resultif1g in disenfranc~ising the personnel of 
the armed forces. Some suggestions have been ·made 'to the 



·' effect that as an alternative at their option, the members of the 
armed forces may be allowed to cast their vote by appointing 
sonieone·as''proxy. The Commission recommends that by 
making necessary· changes in the Representation of the 
People Act, 1951; the facility of voting either by proxy or the 

· existing postal ballot system,· may be· provided to members 
of the armed·forces.''. 

(v) In para· •4.31.2 of the R~port, then~ is a seribl!s typographical error 
which seems to suggest that national· parties ·or alliances may be 
allowed to contest elections only for State legislatures or Council of 

· States.- Actually, it should read·as follows: 

"Only parties or .pre-poll alliances of political parties registered 
as. national parties or alliances with the Election Commission be 
allowed 'a common . symbol to . contest elections for the Lok 
Sabha, ' State · Parties may l:,e' allowed common symbols to 
coritest'elections for State L:egislatures' and the Council of 
States ( Rajya Sabtia)." 

- ' .. ' '. ' 

It is hoped this correction would be ·made' in the Report before it is 
submitted even though seve~al members have already signed it. 

' ' . 

. (vi) Para 4.21 of the Report as already signed by.some of the members, 
' inter alia, reads as follows : · '· 

"At the sam~ time, the ot~er poinfof view put forward was that 
denial of ttie said' high offices solely'on account of the fact that 
the·person·was-nofa natur_al b"orh citizen of India or his parents 
or grand parents were not citizens oflndia, would deprive worthy , 
citizens from occupying these high offices". 

' . 

- This· seems to imply-cir suggest that' natural ·born citizens of India are 
· · . -not' "worthy" and only those not born iri 'India or of Indian parentage are 

· "worthy". It is, therefore, suggested that the· P.ara may be modified 
·· before submission of the Report to·read as follows: 

(vi!) 

"At the same time, the other point of view put forward was that 
deriial of the· said high offices solely on account of the fact that 
the person"was not a natural born citizen of India or his parents 

'' or grand parents were not citizens cif India, might deprive .some 
citizens from 'occupying these' ·high' offices even if they were' 
otherwise worthy and acceptable". . 

, · In Chapter 5 of the Report devot~d to 'Parliament and State 
. Legislatures' as already' signed by Some of tlie Members, the last 
:sentence in• para',5'.21.5 reads "the· Commission recommends the. 
setting' up of a study 'Group of Parliament outside Parliament'. It 

. should a'ctually read, "The Commission ret:ommends the setting u'p of a 
' C 
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;Stydy of Parliament. Group' outside: Parl)~rnen~ .. It.is suggested that 
the correction may, be•ci3rried out bef(?re !he submis~ion of the Report. 

, ;·r i ,. ,i- .. 

T~ere. may, be s9[Tie other: similar typ9gr1!Pl:lical,Jactual or inadvertent 
errors. These_ may be taken care of. 

. , I , • \·,: ,·. i, : ,, • 

(viii) Chapter 7 of the· Report is titled 'The Jud[cia,ry'. This chapter 
Pc!rti~ularly is seriqusly flawed and:dis~or:te.c!-Thejm,ich needed Judicial 
R.~.f9fll\is.su~!\: h11ye_not;been e~en toyc~e~ o~-!hes~ gof deleted!~ the 

, final,.drc!ft~ Ir, ,mjltter~ like !'lPPOmtm~nt, ofJuf!ge_s,'. tl")e approach in the 
, final,9hapter i_s :~eavily an~ unconstitutio.r:,.~lly we!gt:ied in favour of the 
· judge~ themselves, ~electing their owr:i . colleagµes thereby striking at 

the -legi_tima~e : powe~s- of. the E:xec,utiye and,J the Parliament and 
dist~rb!ng the 9eli9at1f balarice in the politx,.1 - ,· .. · 

.. ~ 

•:'1:hi:. ·_,,_ ~1 1 • c.·· ·~ . 

0 .. : The !3-eport of ! the. :Prafting a_(ld .. E:dj!ori.c!I Col)'lmittee which was 
· .. unanimous. in all -matters.- inter alia,, contained: the following useful 

'' I ~ - ' ! ' •'' • ~ •,~ .., • ., 

", o~.~~rvations: · . • ·· :. , · 
0 

• .-. ·:. i:,·_ · 
,• .)1., ' • , , . , , ' 'f,I , I,". ,,·. ,.. ' 

,;:, , . ·i,, .-~:rhe.C_OIT)[lli_s_sio_n too.k_into ac;_col)nt the C(1nsµltation paper, the 
res pons'?~ tpe'ret9 anq; the .views of ·er:ninen~ persons like the \ ... 

,' , former President of,lndia,and some.of.the former Chief Justices 
. . ofjr:,_d_ia.inciµding the. one wile;, delivered the majority judgement 0 ,in the second",judges ,case._' When the, m_atter came to be 

. discus~ed befo~e. .the ygmmissio,n, .divergent views were 
: .. , .. , . advarce.~ an(j, cited, According to._on_e former _C.J.I. (Justice 

~.s ... Venkc!tarani~iah), : ii:, •the --interpretalio(l placed by the 
.. majority of judges, on article 124,- .the ~text of the Constitution 
,seems to ~ave;been departed fro"} ... ,,:",· The interpretation 

· now giv:en r:i.eutra_lises_ ~he position .of the .. f>resident and makes 
article 74 which requires the President to ,act on the aid and 
advice of the Council of Ministers irrelevant. ... ... . The 

~ -· \ r 

·"· cpl)~Jrucli9n r:,ow placed by,the c9urt-r:nakes the Supreme Court 
and the High Courts totally undemocratic. . • While in a 
parliamentary democracy the President may be a mere 

· . ,-cqnstitutional head when the .power is exercised,by, him on·the 
. ; "; .a~vice· of the_ Council _of Mlnisters: he ,cc!nr:i~t lfe asked to play the 

same limited role where the Chief Justice Qf. lndi€1 who is not.an 
elected representative advises him. One cannotignore that this 

· r:nay }e_ad. orp1 fµture .occasion to tyranny in: an 9th er unexpected 
P!a~~--- T~e riew:;meaQin.g given by th_e ~upreme ,Court appears 

... , . tR _.be beyqnd ·the,_ scop_e,. of- _mere. interp~etation-.and virtually 
· · amounts to re-writing the relevantconstjtu~ional pr,ovisions ...... ". 

"(?bviously thE!!rEl has be.en some re~hinking on the subject. A 
former C.J.I. (Justice J.S. Verma) seemed to have revised his 
opjnion and favoured "a- reviElw" ii:i the light of the experience 
after the verdict in the Second Judges' case in_asmuch he came 

• E.S .• Venka!aramalh, The Worlcing of .Indian D~mccratic f/9'ity- An Appraisal, Dr. hldr H_ussaln Educatlooal & C~ltural 
Foundation and Indian· Institute of Public Adminlsfratlon, New Delhi. , , 
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.,:to advocate that the intent of the Constitution. was not to· accord 
"primacy to either"·· . tfie · judiciary or the •. executive, the 
·responsibility" of both was "to find the most suitable P.erson for 

1
:: ·appointment" and this could best be done by a· "National Judicial 

Commission, representing ·all wings; headed by the Vice 
President/ Prime Minister/ Chief Justice of India".· · . . , ' 

" 
" · · · · · ',n : "The .Judiciary/' the Legislature · and the Executive: are the 

creatures of'the Constitution anci'it is .the Constitution, which is 
. .1· , •. , .,.. :supremei' l'he' Cciristitution is what it says .and there should not 
' • · ,·, · · : : be-any atteriipt'to alter it by an interpretative)r9c'ess by any of 

· · ~ the· limbs 'of-the 'state. Power to interpret or decla're the law does 
r; ' · not include any poweflo change ·or make the law. It is a fortiori 

when a question· arises as' to in wtiich:'of the limbs, the 
Constitution has vested the power· of appointment. When it 

· · •involves questions as to whether-th~ power is in the ~udiciary or 
·,,,,, 1:.egislature or _Executive, the Supreme Court's:approac~ .has to 
· · be in the,.following manner as observed by·the·~uprerj,~·court: 

In Re-Special Reference 1 of 1964 [1965(1) SC,:R 413 a(4;4~] " ... ; 
' · .,_,:·Legislato'rs;•Ministers·and Judges all take oath of allegiance to, 
· · the Constitution for. it is by the relevant' provisions: ·of the : 
. ; > Constitution that they aerive-their authority and jurisdiction and it., 
. ;: . is to . the' 1p·rovisioris of the . Constitu~oi, that. they. owe I 

,-~:'.allegiance:.'.-.:.-, . .",· Also, it was· noted that th·ere(is\ no '.country 
. · · ; ·· whose constitution· provides' for' vesting the power of 

· appointment of judges'of superior courts in theJudiciary its'elf. Ir:, 
· · .'thiif ccintext,there was.a gerieral'comiensu·s·iil the Commission 

.: ".. ·on the desiraoility of suggesting the·mecha·nism of th!l ,National 
- • ·, · •., Judicial C,:cimmissiori'to erislire·thatthe power'of appoihtnJent of 

• · ·juages · Was not exercised aroitra"rily either by the ex~~utjve or 
· the'judiciary." •·., · · · · · 

. ' 

· The above 'observations are reiterated for consideration by t~·e:p.qw~rs 
that be .... ·-- : · · · . ' · .· .. · · 

(ix). 'Attention is'also invited to the decision taken by the Commission at its 
141h'Meeting·held on· 14-18 December: 2001. Para"16 of the minutes 
records that ,.; .. · · i~, · " 

. "''· ,,.,, '. ' . ;. ' 

"•irhere 'shall 1'be' a National Judicial _Commission for making 
reco·mmendation as ·to the appointmerit·of a Judge of the Supreme 

:,,. Court (other~a~ the Chief:Ju~tic_e of ln~ia),'~ Chief Justice of a High 
1 

, 

Gourt and a :.ludge of any 'High Court." . · .' . , 

. "The composition of- the National. Judicial Ccirrimission would be as I 

· under: ,,, · ' . · ·.: · · · •· 
· · a)iTIJ~rVice-PresidenFbf'lndia · ·' 

,, · b)".The' Chief Justice of India 

J.S. Verma, The Judiciary 'and Judfciaf Reforms In Political Reforins"'Assertmg '•c;V;c Soverei!lnty, Konark, New .rielhl 2001, i 
pp,145-180. . ' IV ', ' , 

. ' . 

.o 
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' I _ __, 

,. 

---,/ 

c) Two senior-most Judges of the Supreme Court, next to the Chief 
Justice 

d) The Union Minister for Law & Justice." 

"The Nati9nal Judicial ·Commission shall meet as ·a ,round table. While 
meeting for making recommendation as to the appointment of.a Judge of a 
High ,Court, the .Chief Justice of the concerned, Higl:l Court:shall also be 
associated as a Member of the Commission." .--1·. . , , 

., ' 
''• , ' 

. "Proposals ·-for appoir:itme11t. of .Judges :should. originate -~ilher from the 
--Chief-Justice of India or the 1Chief Justice of,a High Coui:t;as,_the case may 
be."· I 1 ;, 

, ~ ·, ;_ :L'' , . ; '. . , : 
"The retirement age of High ·Court and. Supreme .Court,Judges',should be 

auniform and ii can· be 65 years." • t,, " --i-0 : t- '' 

. '-., ~ 

, -"The retired judges: should not be appointed; to: any paid- appointment 
· under the Government. However, even for 1 .post-retirement non-paid 
assignments, it is recommended that, to eliminate. room,for- irrelevant 

· considerations; it would be appropriate to provide as_• a matter of law that 
- where a retired ~udge is-sought.to be,appointed tq.a Tribunal/Commission 

or similar other _bpdy, such appointment shoul~ be,made: in" consultation 
with the concerned Chief Justice. In the case·of .appointment:of a retired 
Judge/Ch_ief Justice of the _Supreme Court, .the: Chief Justice· cif India will 
be consulted and in the case of appointment of a fudge/Chief Justice of the 
High Court, the_ ChiekJ.ustice of that Court should be consulted. Such a 
course _would help in, eliminating irrelevant corisideratiohs .and would. also 
facilitate appointment of appropriate persons to these bodies." 

"As regards.the trahsfer of Judges, itshould be as a matter ofpoliey, and 
the power under article 222 and its exercise in appropriate ,c_ases sliould 
remain untouched .. The President would .transfe~ a Judge from one ,High 
Court to. any other_ High ,Court after •consultation with' a committee 
comprising the Chief Justice of India and the two·.senior-most Judges of 
the S1,1preme·Court.~ 

At the 11 th meeting of the Commission held on 15-18 September, 2001, the 
following suggestions about the 'The Judiciary~·were made for,being-.taken up 
for discussion by the Commission at the appropriate time. 

"(i) 

(ii) 

' (iii) 

. (iv) 

lntensiv_e training -and orientation programmes should be.organizei:I for 
-the-1T1emb~rs of the Judiciary at,all levels at the time oftheir-entry: 1, c--1· 

ThE:lre st:,oulq be .r1:1frestier, .courses . for. upgradation of, training and 
orientf!tjC>IJ . programmes: at regular inlerva]s during th_e ·service for 
judi~i.!ill officers from the lowest to the-highest.cour:ts. · i · 
Similc!r training _camps need to be :organized !:for, the lawyers, for 
improving their profe_ssional skills and, respor:isibilities. 
There should be regulation of fee of the lawyers on the basis of their· 
classification as categories, say A, B, C, etc. 

C 



(v) 

(vi) 
(vii) 

(viii) 

(ix) 
(x) 

(xi) 

(xii) 

(xiii) 

Cash payment of professional fees to the lawyers should be made 
illegal. 
Limits should be prescribed on adjournments in courts.' 
The Judgments given by the Courts should not be unduly lengthy. 
Plurality and prolixity of judgments should be discouraged. 
There should be only- one judgment, whether unanimous or by a 
• majority. There need not be any concurring or dissenting judgments. 
Written arguments should be permitted and encouraged. 
The judges should not make laws or amend the Constitution by 
interpreting the same; The function of working of the Constitution and 
applying its provisions.has been·entrusted to various functionaries such 
as Speaker, Police and Magistrates, in addition to the Judges. 
There should not be any summer or winter vacations for courts as 
these are colonial legacies. 
A minimum of 220 days of working of the courts should be ensured in a: 
calendar year. . 1 

Fixed time schedules should be prescribed for clearing the arrears of 
-cases. 

(xiv) There should·be time bound disposal of the cases. · 
(xv) -The age limit for retirementshould be increased for the judges of High 

Court and Supreme• Court unifdrmly, say 70 years or 75 years and 
r simultaneously judges should riot be allowed to take up any paid 

appointments after their retirement. 
(xvi) There should be increased use of alternative modes of -resolution of 

disputes. · 
(xvii) Lawyers should encourage out-of-court settlement of disputes. C 
(xviii) There should be· better·use of the latest technological devices in the 

working of the courts. ' ' 
(xix) The court procedures have to be made more citizen friendly. 
(~) ·The accountability to pebple applies as much to the judiciary as to the 

legislators. 
(xxi) Neithe( the Parliament nor the Supreme Court is supreme under our 

Constitution as the duties and powers of each organ have beeri'defined 
and delimited under the Constitution. In case of any doubt ·about the : 
supremacy, it has to be vested in Parliament, which represents the will 
of the people.• 

The above suggestions are reiterated. 

7. The chapter• on the Pace-of Socio-economic Change and Development is 
largely ill conceivea and likely to cause tremendous damage to the social fabric and · 
unity of the natiori. The recommendations in this' Chapter would strike'at the roots of : 
ec;:onomic.developinent and nation· building·efforts. These go counter to the basic· 
preambular principlesdncluding those of justice; equality and fraternity. Perhaps ' 
some of the recommendations made unwittingly are bound to be' detrimental to the . 
interests of the schedoled castes and minorities in. particular and the· people at large · 
in general: ' ·, ·, · · · :• · · 



:,l.·c8. , , ___ Whjle,rio c91)'lments _are being maqe OQ ,what went wrong in the procedure, 
,,priori~-~~ . 13~~:-;fl~fsP.r~tivf~. 'i_t .r\iay be _PU\' oh :/e~ord · •that . several of the. 

, :r~c~n:imen~c.1bo~s, .r:io~ .{~~i:nmg p~~ of_ th_e rep~rt ,go· direc~y• counter to ..thl.l"(?.le~f~ 
, ••decIsIons of the CommIssIon on which the unanimously adopted.draft reportof,the ,,.,, ... · ••r:.-i•·'r~··•",.,,r· .. - .. _ ..,.,.., .. ,.._, ,. - -,•·. . • .,-.., .. 

_ ·. D,rafting.~nd _E9ltc;,rjaI·9oriimittee\if?as bas'ed. · · "· ,·/. i , : ,>c,:. _ - " ... 
_.,. , -. :,1,J, '.·?'·' •.•J\:; •~J!J.'l!-! ·:,:,; - ' .. ,·· .. ·-=)'. '!°'··c;,\-~·t.;.'i)·: i••1,;i ·---~··.:. ,. 

•. 9.. The Commission was appointed to review the working otthe,Constitution, I · , ' . - - .. , .. ,, ,,.,, , •• .,. , I ' . I' 

,_ " · , believe, so as· .to strengtt,en Indian polity ·and contribute to Jlational rei':Jvenation. 
: · I .,: < · ,• Unfortunately, as the mim:ites of the Commission in Volume II would _show, before , J, :~ passing 011·t1:i_e_!wo~k;to tre' Drafting_ and Editorial Committee only three meetings of 

, ' ·- · the Commissicin'(1_3°V14th and 15th held late in November 2001 to early January; 
, '. ( ' , · 2002)''wete;devoted to any substantive discussion on the subject of the ~orking of 

! :,. '. ··~ <:· ihe_Constitution:· The three extensions·brought the term of the Commission to over 
· · two years but the total pe_riQd that the Commission itself and its Drafting and Editorial. 

" 

'. · Comi'nitt~'e could devote to the actual task was hardly three months. .After the Draft 

' 
. ' 

,. 

'! 

, Report was ·submitted t_o_ the Commission .in •time by .the Drafting and Editorial 
Committee, the third extension for the Commission.was sought arid obtained without 
the Commission taking any such decision. It was during this third e~ended period 
that some of the decisions of the Commission arrived at after due deliberation and 
incorp?rated in' the Draft Report were changed and several new .points added. 

. . . I 

10. If the independence, primacy and supremacy of the judiciary in its sphere is 
important - and doubtless it is important - so is· the indepe.ndence, primacy and 
supremacy of the Parliament. in its sphere. After .all, Parliament is the supreme 
representative institution. of the people. The powers and functions of -all' the three 
organs of the .State are only as defined and delimited by the eonstitution which binds 
all the three. oftheni equally, The purpose of recommending any amendments can 
only be to• E!rJSUfe control qver any tendencies of any organ claiming overall 
supremacy or-arbitrary powers disturbing the basic balance in polity. The. effort has 
to be to make all the· three organs more citizen-friendly and people-oriented rather 
thanjud_g_e, lawyer, administrator or M.P./M.L.A interest-_oriented •. 

11. Unfort~nately, in some vital matters, certain recomr:nendations have not found 
place in the 'final Report simply because one of the Members had some r'eservations . 
Also, sonie highly controversial ·matters of doubtful legitimacy.have found place in 
the final _report because of the insistence of one -Member and -the fear ,of a dissent 
from him . While a matter very dear to one of the Members and which as many as 5 
MJ3mbers supported ·could not find place among the positive recommendations and 
this led to the resignation of the Hon'ble Member concerned. Also, while in some 
matters decisions were .taken by majority, in .others .unanimity was insisted upon. In 
my humble· opinion, it would have been better not to have-relatively more exclusive 

· fq_cus only o·n:ti,e Wish-list or'demands of sor:ne individuals or groups and to think of-
0 the interest of the nation at large. 

12. Lastly, I would like to mention.that I had taken the liberty of reproducing large 
portions of my own earlier copyrighted writings an·d books published before the 
setting; up of the Commission. ·1 hereby accord my 'No Objection' to .all such 
repr~uctions and.use. 

; . 
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13. - I would thank.all the.Hon'ble ·Memb-Jrs of the Comr'nission'for their indulgence; 
courtesy and consideration extended ·to me. tn\>artfcular: 'fart(most'beholden3to'the· 

,.•. '. ••.; ' : ;,I !'1,, ,_'; H•,•J; "'••-·1• !: 1 ,'V 1,•. .·,, 

Hciri'ble·Chi:iirperson who has.gone .oµt of ,the way to.say. sorne·.·oqhel''nicest'things 
about' me personally. I shall always cl:l~ris~ ~my• a~~oqiatioii''.~\th'.a,i th~' ·1-:i_orj'ble 
Mer:nbers ang look forward to their enduring friendship and com·panionship 'in the 
sef'lice ofthe nation': ;· ' V !,: ,' 'c _ .. ,-,-i · .• ~. _, 

• -t i 1 ,,_ - ·1 · r;, 
i .... 1.i 

., 

. - '·-,. 

'. 

. " 
_, 

, I 

• ..,. •r. 

I 1 1! 

' '\" i' :.-:t· 
. ,, .l· .. : 

· · ,. .~ .z ,-.,,.-,, '.· , 
' ;:1 ;,;, .. , ,- - .. ,, ' 

, : r r - -_, 

r1r,jp, i1;' , r, • 

. bha~ . ·:' ~!$byap ) 

1. 1• 

"-';.~'.~~; ;) J,C/t) 

~,~ · ~; I ~·I 

I', 

Jl! ., • • .J.'-

~- , ,: J •' r_,,., ~ ~i. 
,..-:: ; 

.J f-!;,,..J '. ! I 1' , 

,·-:··.- (. 'J·, ' 

:r,,~ : ~l I 

. ,,;~•~• ·.:!r; .. _ :· .,· .. 
... ·.~. - ,1i' ---~,,,~-:' 

..•. 
' ., 

i'._-
' I 

;-

:, 
! ,\ ,1,r:~_:: 



ADDITIONAL NOTE 
. to the Report of the . 

. ·,Nation.al Commission to ·Review the Working of the' Constitution. 

• · . . By C R irani ·· · 
;,··~ ,,,.. .. - ,.,•,··.,,_-,,· .. -- I 

; ··1 ' .' ' 1 , · l -~ • ·, / • •. ", : •• • .. , -

I ·request tli'aHhis Note be read Jn conj11nr.tion with' my signature to the Report of · 
, _ • ,·11 r'. ,_, , • , • •.J..: ·• .• •. 

. the Conifnission. . , ' -'. . ' • 
. ' . l ,C 

.,, ,-, '·'· . ;., .. ·· .. '. ,,·, ~ '-, ~- :,• .· --~~: - ;.:_-;;:: T": ► • -

1) Some aspects of the· question· of restricting eligibility.to hi P- 10lie 0 ic 
:·, ··, 1~- , · .~ •• ,. ·tr·~, ·-,r. :;: . ;-.-:~: ~.- :-- · ... .. : .. : · 

•

. · the. ~a.~ of_~~r;i~~~r,n na~i?hals, re~u_ire. t~ ~,~-elaborate□~ oraer to 
oid misunderstandings. I would like to clarify tl)a~ t~ccasions on 

~:-, .' ~hich ttii'i~ rii1tt~~ w~s ~iscui~ed. in ~y p,rese,n~~~d -h~ke off the · 

; · >-· •: ·-' ~~'rei~~i6;ffi tha~ we;. i~. tht56~~i~~i~n; fea~~d, tha~ ~,ny endor~e~en~ of 

,, ttie _viw ?anva~sed·by our colleague, Pw:no s.~~9111?, ;alt-~h ~m merits, 

C • .., 'woul~ .. ~e/~~-er~¥t:.~ll~s- being_ direc~~~~,~.~st' ~i,-~ _i~~iividijl- I had urged 

- . that if'sh9.!,ild. 6e 'po,ssib_l: to_,_d7-lin_k th~ qu.tr~gi ind1vidual~_\and ·it 

would b~ronito· proceed that th:s woulc/ not , e possible. 'Our _decisions 

?llght not to be influenced by possi~ ?r ~ven p~ob~bl~ ~e,:s. It is 

·. · •ai~o: Jrue''thclt th~·ctivi~ioi/on't~e issue ·w~s''at'the i~stance O 'f friend 

·:, ,.: $k~~~~'"a\idthi$'J..as .. th~ ~fill'~ccas1~n thafi\;~r:i ~e.riall when an issue e 
' "wa~-·~~-,d~'tict~l' A{we :hav~ r~cord·~a 'f;it~tUnifflik~ .Rep'oit t~e issue is 

~.

1:3'.: .: · iniif~1~ni:_i~:ih~.~~ ·~~Y~,~1f'.~~iti~l~}~!i~_~n~.~,'.P -~:~d ~~ ,?i,not n~ed to wait 
'for a· Fujiniori ¢ase"fo arise before· deciding th~t the safeguards in the 

O ,, ' j Arri~~ic~hl c~HstitutloJ··bes·~;;:;e -~ Ai'n~r ~~d ~:-~~e1,~iictdebate .. 
}- ~\:t: !":i ''L,, ;, ' - ,;_;:- : ' ' _1 ·•-~!: . ., ,· i'~.:•;, "L, . 

' 
• -. ' "''· • - "i' • ·~ ... • ··~ ' _.,'..·· ;,' ( .- 'lJ. L 

2) I 'ar'n seriously concerned at the· ;:ibuse of the provisions of'law relating to 
·-,- • - •. ,' J,_- •· -( '· !"; • ' ...i,; .i;·.:, :', . 

criminal 'de~matTori by , poliifi:ianii" and othe'rs.' r, wish to offer some 
-· • 1 r • [ ' • •· , • •,· / J ' ' .; ' • 1 "';_ 'Ir ''. • · 

' . .'illustrations from' my personal· experience in· the last few months and · 
· . . ·. ·-:~ ~. - __ .. ~·- -.~i:1v2t. "!, , 

years:_ 

• \ 

3'i!b , ' 

• 

' I 
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•. ' 
I •. 

.0 

• 

. a) In January 2000, the RSS unit ·in Delhi. send us a letter 

complaining 9f an article ·.by AG Noorani, a respected 

commentator, on the RSS organisation, published that month. 
. . 

The letter is promptly published in fodl and without comment. On 

14 M"lrch 2000, a_ criminal complaint is filed before a Magistrate . . . ' . 

in Midnapore District of West Bengal. Then follow, 11 hearings 
·-;';;,:' . . - ·-

and the matter is still pending in March 2002. On the same facts 

another functionary ofi the RSS in • Delhi, files a criminal 
' . . . ; . 

cbmP,laint in the Tee_~ Haza!i Courts· in D_el!Ji on 29 February 
' ' · 1 I ' . • -

2000. · Some of the ·defenda~ are not given exemption from 

• . -_ . gnal ~ppe~ranc~ a~d' th~sue·_g_oe~ to Delhi Oourt, 
•. ~:,.~e.-~~e judQe_ r~ject~ the term!! suggested'y the RS: for 

.. se~leme_nt _and final_ly disposes of the ent_ire ;atter_ by a consent 

order on terms acceptable .to us on 25 February ~002. It had 

•. taken 19 hearing~. . · .. · . •:. • • 

•. H~.-erer. in~~-Mld'rJapore ·M~gisdate"'fs still ~onsidering the 

. . terms emaor~~d·~;;he. ~elhi Migh ~0- . ·• . •, 
• 

•. b) Jyoti Basu the ~e;~ Be,ngal chief mir:iister, at a.time &n he 

' .. , . had resigned and had ~en a~ked to ~ortinu_e i~ office, sought . 

-~~·· ~,'~~9~~,?.. deni~~ ~~n~tion to _fi,le a. pr9~e~uti9n by the.: Govern~r 

and .later by the State Cabinet-but nevertheless ordered his ow,-
• , -~" .-~~., '•• -,•, :'' •, .• :•-~- I 

• departmental secretary "to is~lie the sanction letter. It. included 
• ' ,,, •. •• .,. '. • ' • • ~ •• ,.., • • • I .,. . . 

thre.mtatements, which were ,false to the. knowledge of the 

signTo'ry,'i.~.--- thatthe
0 

pape~~ ~et!/sent t~ t~~ 'Gov~rnor, that 

he . did apply his mind. to it and that he did sancfa;m the 

prose6ution. Th~ offi~ia,-is n~w th~ ·state's new Chief Secreta~. 

The wo~ds corilplai~~d: · of. were ;~' · ~f Editorial ·unehdin; 
. ' ., 

Violence -and read as follows:-

., 

I 

\ 
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' 
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Just as in 1981 Basu justifi_ed the burning alive of 1 B Ananda 

Margis in Bijan ~etu which assured that the police did not 
' . 

proce~d, now he and his party are defending the killing of 
' ' ,, - . ' 

Trinamuf-'supporters for b_eing .anti-socials. . 

' .. 
The judgment of the Hon. Mr Justice Kupdu of the City Sessions 

• • I • 

Court, held° that the sanction was invalid; the whole editorial 
. ' ; . ' .. . ' . ' . ·, ; . . ' . . ;.,._- . · .. 

should have been read and not a single sentence out of context;: -
. . ' ' ... 

and that in any event there was no defamation of Jyoti Basu on 
. . ' 

a p_lain ,readJ11g, of,-the words. complained qf., Further,_th,e.Judge 

· . h~ld that. by, referring t~ the five ca~es filed in the. Ar,ad~ Marg 
- • • • ' I 

, case; all .. of wli,i<::h resul~ed i11 acquittal •oh. the admission that . 
'• ' I, ' .. ,. • , , '. I ; - . • 

. ' witnesses• were either not available or had turned hostile, the 
• ' • ' • • ' • ' l 1, -

• 

. , P1,1
1
blh;: Prosequ,tor had not, a~vanced his c~s,e-

1
The · summons 

h~d been issued on 7th November 2000 aAdjudgrrient delivered 
: ' • I'. ! ' 1 ' ,, • : • ., J-1 "• , ,'-I. 

on 18. May 2001. It was d,ecided or, ou·r .. Application that there. 
' , • : • , I/ , • 

0 
' • I.,• ! I • • , ,. "' 

wi:is no case to ansVi(er, otherwise it would _hav~ been prolonged 
, ••• • • ,, ', , - I • • , • ' • ,.. • • 

further. ·Jyqti .Bcisu suffered no. inconvenie~9e and_ \he case was 
• ' : ~-' • • + '"I ,- . : .. • ~ ' 

,· ccinductea at'the expense of the state. 
' , 1, ,, ' I ,,' • '• ..• • •. 

'\ '! 

c) Prafulla Kumar Mahanta, when he was chi~fn:iinister of Assam, 
' '' ' " .· . 

similarly abused the proilisions-of the. Crimin.al Procedure Code 
• '"!:. , > . •• 1. l ,_. , • , ' ;1 ., • · , .. • , • )1 •. · _, ! · ', . t 

. . • . ~ l /' ' 

to -get }h~.- ;Government. of ,A~sam ~o. ,~~Pich~ .a criminal 

. prosec.lition for an editorial, which criticised. him.'in the discharge 
' •• ~ • • ' , • • ' ' t ' I ' 

of his official duties. As in the qase i:if ~yciti ·s:asu, the '!!anction 
: •: , - • •! • , , , , ,.i, s ,.. • I ,, ' 

was purportedly granted by. the ,Governo,r qfi Assam;• when, it 
• • .,. •• ' ' .- - • • • &,' (" j !, ~·•J ' . 

w~s stl'ited,,, t,h_e. pap~rs, were plficed· -l.f~r~/
1
~~iJn, but· His 

'. . :Ex~ell~ncr th~:~over,nor -~as confirrn!'ld.t~~l~i~r:~~at he knew 

nothing abc'iut it! The case was filed in 0ctober, 1997, in the 
. . . ....;~ . . ' 

court of the Sessions Judge, Guwahati, sev~ral1:.witnesses 'l(ere 

examined; the High Court did riot entertai~ari Application on .. . 

• 
• • 



., 

several pretexts and finally the new Government of Tarun. Gogoi 

directed the Public Prosecutor th~t the coinplai/2ant (the statelof. 

Assam) was not interested to proceed with 'tfie'case any further 

. - in th~ changed circi:imstarices. lfwa's wit~dra~n in November 

2001 that is''after four'year~ an~ cor\'siderable,expense and 

inconvenience. Let it be noticed that the proceedings were 

withdraw~ in the clianged circumstances,_.confirming that the 

prosecution· w~s 'niala: fide and ·motivated but Mahanta has 

suffered no inconvenience. ' 

d) Satiara India, Ltd were -investigated by the Reserve Bank of 

India ··and severa·I restrictions were imposed· on them in the 

. matter of ·t:olleciti~g deposits ft~m- the pu'blic: We published two 
' ' ' 

-... reportifi°,' based' entir~ly ein the Press' Note' i~sued i:,y' the RBI and '. 
•' .... . . . ·. '/• ',. ..,. . '. ._.,.. . '. ·,, :' ' 

confirmed by the Income-Tax autho_rities. We. made no value : 
,~- ,_ ... -~ ,.,_ •' --' 

judgments. In ' :Ju'rie 1997, ... Sahara'. India filed .. •a. criminal 
. . ' 

• " ., · • I , ·, , •·: -I , • · - , ;, , ; • 

- defainatioh case in'the Alipcire Court in Kolkata. The trial began, 

' ..... 'Witnesses' including ii\yself ~were - exa~i~ed ;': after. several 

·•. hearingi anti' i:lrgi'/rrients, the magistrate·' acquitted all the 
' - .l. . . ~ . . •. -. 

accused holding tliat no •offence: was· committed:" This was in . : 
. . I 

2002, after five years. 
,. , ... 

· e) · Sarichayanl 'Sa~ing~ ~nd lriveftrrients (lridici) Ltd. -file a criminal 

com~la1ht of defam'ati~n in· the Co~rt ·Of a ·M~gistrate. in Nagpur 

fo{ publi~hing a :r~pbrt 'on th'ei Reserve Bank of. India's action 
• • • •• · ' ' • • 1 - • •• - ' • I , •• I• • , 

: . taken to stop. violation· of the Bari k's guidelines. Magist'rate takes 

cognisance, "despite ttie'1fact that both' c~~plainant and The 

• 

. ~tat~fs~arij1r~ base~ ,-in C~lcutta . and: is--~u~-~- ·.~u~~ons. The , 

', case1co-ce·s_in Ju~e,,1999 ~rid is'p~~?in~{i~-~lie High Court 
'for qwash1"!9;~ · ,-. '" · · .. · '·· ·1 

... 

, '' 

• ·• • 

;.,' ! 

'1 . 
'I ' 
j I ' 
! I I, 
; : ', , ' I', ,I 
i 't•,1 
' ', J 

1

1.: : 
'': 

1 
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• 
• 

J e.mR.hasise _that these are il!U!l~rative examples and.not by any.,means 
:; • r I _ ' 1 . ' ' , • - ' 

exhau§ltive .. They demonstrate- .how the provisions .of the Criminal 
" • I , • '" • • • • -

Pr0<;:edure Code are being_misused and w~ich has a chilling effect,ori.-the 
., . . . ! ' .• . 

freedom of speech and-expression. The specific. inclusion. of freedom .of 
• ' ' (," ,' . • l,•.:-1.•-;: , . ,. ' , , I.. , ' •••• -•••• ,., -.,,. •• ... • )' , 

· the Pr~ss in the Fund;m:1ental Rights, recommended ,by th.e Commission, 
'. • • •.' • , I • • . • ••- , 

1 
• .1 • - .• ! .~'- . ,. • 

is small consolation if it is not matched with removaLof criminal defamation 
, : ' • •. ' ) ; / , ; I , , _. • • .t 1 ... , •. "~ 

frpm the· statue book. Failing that or, I would like fo .hope, pending that, 
!. . 1 • \ ,. •. - • ' ' . • - • .. ' • • - • • • • 

immediate action should be taken ... to. require anyone complaining · of 
I. : ' ! • • • t,: •' ,. • ' \, ) ' "•• • '' , > • f ' \..: • • ' 

1 
• '• •• • • o',• • ' ' ' " .•, ' • 

defamation to :enter.the witness. box first to. prove _that .he or- she .has:,a 
• .:-• .• '...•, t • ,-,. ~,. , ,. ! I,. ' • \ ' : • ' '• ,- •, ' • ', ·; ,•' I' •• -e • ' • 

reputation capable, of being defamed .. It follows,;that 1 provisions';. of the 
'•!•.,: •,:; - ,.'t .. . '.': '•·.'·' i·•. : ·;,, ·;.,.,"/ ·:· .,.. ;' .. '. 

Criminc1I .Procedure C_ode .al!owihg ·public.:servants or., those whq)1ave 
·. , • ! : r ' - •. !~ · , .. · , · ' ' . ·· · ' ' • •· - · I ' 

_,be~n.-P.~!Jlic serv~nt~/o shelte~ p,ehinl sJa,t~. governrne~ts to,ha~?cs_s.thq~e 

in the. press ..vhc;i° a_re'doing their puty· should be del~te~. These P[.O)lision_s 

.~r~ :- Se~tion .. 19~· (?)i_(3),~(4),and (5) and,~~n.~equenti~l;provisioris ... 
• ' . :- • '. I - ' • I • ' ' ' • , . : . I ' • •.· : • . •• ~ • -· • '' • ' 

• ' ' .. u '· ', .f.. ~: 
.\ - • l l ·:· ,-: ' , , ,_ t -,, ... ~.; i'\" ', ; ;, ·::-· 1.,•1·" .,:- H-.: •' .. ,.-,_,, ,,. 

3) It is now my unpleasant duty, to refer. to ,somethir;ig Jhat has, happened tor 
, "\1',.')f ~ , •. ~. 1('..,.,•t~-•,I , ',, !_:,t, 'j,1L· _ ,s1., l·•'•l'-• • "- •'" '· 

~hi<?~_, 1-~~Y~. n~;.~x~l'."n~~io~:i ~!Je~ .~~rw~te.w.orking;~ithe ~~-h~P,ter:. pn, 
• • ., • , ', I 

Fundaf!!ental Rights we were very: ~!~W-i!~a,t, o~r pbj~ctil(e. :':Vas to leal(e -
• ' • • • • I • 

existing Rights inviolate and indeed to see whether we could enlarge and 
• • ,- I • . • 

•, • •' ' •. ' I ' ] • 1: • ' : 

strengthen them: _When we, received. the .draft ,of.the .final Report however 
.... · ..:.·~•q:.•·._{r1, 1_:i,.i_~-• -,•,- ,•r~·---:, ••. , 1:,., .. ·::;'l·· ';'i' •. 

we found the following .paragraph numbered '3.22:2. It read:-
. . •. ' . ' ' ' . ,, . . , . !' 

. ' ' 

, ~ ' ' ' , ' ' I ' 

In , regard to Articles, 29 . and 30, ;" ,:the Commission 
' • I • ,, 

recommends 'that the 'cultural '-·~nd i e/Jucational rights . 

avai/abie uride~ the Articles.should:be' avafiable equally to all . , . , ,. I· . , 
groups in society so that th~re is no i:Jiscdmination between 

• • •• ,O • "> -... • L • 
1 

I ' 1•1 I' • 

· comm'unities ,o/sociai g,:oups i~ the rh,atte'r of establishment· 
' - ' . '. 

ancl ~ainteiiarice· of ecftidational institutioni etc. 
,. . ' .::.. _.· ~-;~• - :·. --- .. '--~- :. ; ·':• ·~ ! . 

it ,;1, .. :;-;;-~ _ ', ~- ·- .. ! ; • 

. . Article 29 already ~xtends tp ar,y section of citizerir ... : So it is not clear 

what was. i~tended but the effect ·of this on Artici~i 30 would,:,be, fo: ,' .. 

, 



·. 
\ 

'-

!l 

extinguish af one stroke.the rights ofni1n·orlties· to est~bllsh;and·ac1rninl~ter 

- educatlonal institutions of their ·choice. My colleague, Soll Sorabjee, who . 

. ·was_ abroad at the time appears to have spotted this at the same time as I 

did. I emphasise that as soori as the 'draft finaY Report came up before a 

meeting' of the' Commission;' all mertib~rs present promptl~ agreed to 

delete this paragraph hut the 'tact remairis tliiit it •appeared Jn bold type 

and. was reflected"iri- the Summary of Recommendations: Apart from the 

seriousness 9f this incident, 1 ·have two other comments to make. One, the 

abbreviation appears in the: Summary of Recommendations also 
. , , • , • ... _ -': ·• · , r • , ... • , . ,· ,- .' , r • 

. whoever was· responsible did not even stop to· thin.k that - etc - is wholly .. , . ' 

inappropriate iii' any· statute- let alone in the· Cbnstitution of 'ttie \:6u'ntry! 

The ;other is to ·enter a caveat. We· ha~e not' liad· the op.portunity to 

examine th'e·whole·of the revised final draft thriroughly becaus·e{-cif time 

constraints: While 'this is understa'ndable' in the cirbum'sta~tes I must state 

that I cannot be sure that another incident of this nature has not disfigured 

our w~rk in some other part: !'attribute no 
0

m6tii/es and a·c~use no- one. I 

merely draw attenti6~ to sometliin'g that is' no.t, to·my mind' expl~inecH:i"s a 

- typographical error or a misunderstanding. . - ·. 
' '~ : . .... . ' 

Subject to th~ foreg~ing Npte, I hav~ p·lea$ure{in sighing this Report.'' ·-

.. '·;; . ' .. _i.-:'·,·· ,, ' .-. • \ 

.-., ·• ·r••• ~•--."' • • , 1 ., l ,:. :•, • , , \ 1 :" • I•. ,,_ . ) 

. -~----:.-· 
• ,:- • , ·1_, • ··:~ ,.,~- ,,r, • , ___ _ 

~,---~~ .... >-------. 
'--------=,,_,__-:::::f7:l'ii\-lrrl'tanniii------. 

. , 

March 21, 2002 ,.-., .. ·,' ; • •r 
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I, Sumitca Gandhi Kulkarni am signing this document with grave concerns and 
reservations. My concerns and ·reservations should be a part of the record of this 
Commission's work' and its final report. My signature or:, this final report is 
conditional to the reservations and concerns as highlighted below. 

0 

. . 

· (a) The Commis~ien was-set up. to contemplate the challenges faced 
by the existing Constitution· in dealing with issues that India will fac;e 

• . in the 21 st century and beyond - . and- coni;equently make 
recommendations in areas · wtiere the. C9nstitution can be 
strengthened. )Ne as members wer~ _expected to identify, debate 0 
and finally t11~e a stand on )Ss'._!!es( . Members of this commission 
were not expE:lcted to sit o t~e fenpe- with regards to serious iss_ue-ID 

. ·.., : Unfortunc1tely, there has_beenJence sitting. 

(b) 

(c) . 

1 • have always believed that for. a Constitution to be an effectlve 
framework for governance it •rr:,u$t . first be a frc:1mework for 
unification. I believe in. a Unified and· truly ;§lecular India, however, 
the Commission debates seemed often to reduce the Constitution 

·to'b_eing a platform for diyisiveness and not unification. . ' . 

The _Commission. never-initiated or p'rolT]oted any c;febate in the 
public with regard .to the issues that it was contemplating. The 
whole effort was to "evade and defer:" instead of to "identify issues, 
table them for debate and to deal with them." 0 

' ' ,,·: 
I feel that the Govepiment met 'its promise to the ·People ·of lndi.a with regards t 
initiating a review of-the.Constitution, but I feel disappointed that the Commissi 
failed both·t~e P_eopl~ and the G~vern~·ent by _not d~elive~i~g ~ top quality e " 

o · . . r_ ,~ 
• • i(1)(~ ,Vl . 

' ' \\ . ? -'zDti2-
., 
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PART I - S~ction 1 
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1 

·•··•:. :: :_ ·:Pusiis~Ec:•ay' A&;~C)Rffi : 
__ :···~/,··'. _.j ,.·:.•.~; .• ··;_-;· , •• ;._.~_1·.~~~---.:.:. -· :·-., ~ !' 
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No.27 NEW DELHI, TUES6AY; FEBRUARY 22, 2000/PHALGUNA 3, 1921 

' : ·- MINISTRY: OF LAW; JUSTICE AND COMPANYAFFAIRS 
,, .. · • '•';• .. _· (Departmimt'ofLegalAffillrs) ·,-; ,,: ,· .. · 

:, ••••• I ,•, 
, RESOLUTION 

: .. ' .. " . -. -., . . 

. No.A-45,012(2)/98,Ad(Tm.lli(LA), :-.W~ereas the, National Agei:,dafor..Qovemance contains a 
pledge-'that a Commission shall be· appointed to review .the Constitution of India in the light of: 

' more thaii 50 year's of its_ working ·and -tci. make suitable , recommendations for. any possible 
changes and this pledge was affimied in ttie President's Address followed by a Motion of Thanks-
from both Houses of Parliament; · · ' · · · · · · ' · 

- . . ' . . . ·-,.. . . . . ,-· '. . ., 

'NOW, THEREFORE,' fri tu'iiillmerii" of that pi~dge, 'ii is, riisol~ed io corislitut~ the:"National 
Commission fo Review'the Working of the Constitution•: - ·- -- · ,. :~:-.. • - .'. · .. - · .- · · · 

\ ' . ' - . ... ,--. - ... . - ' 

1. 1 • The Commission shall consist of a whole-time Chairperson who shall tie. a person of 
distinc.tion , with knowledge and expertise . of constitutional issues· and in the working of the 
di!mo_cratic)nstitutions, oflhe Nation. In addition to th~ Chairman, the Commission· shall have not 
more than ten other Members who shall be selected on the basis of their proven expertise and 
knowledge in·the field of Constitutional law, eccinomics, politics, law, s'ociology, political science 
and other relevant subjects. · • 

2. · The Term's of Reference -"The Commission shall examine, in the light of the experience 
of the past 50 years, as to how best tlie Constitution can _respond to th"e changing need~ of 
efficient, smooth and effective system cif governance and socio-economic development_ of 
modem India within the framework of Parliamentary democracy and lo recommend changes, if 
any, that are required in the provisions of the Constitution without, interfering · with _its basic 

, structure or features. · · ' · · 

3 



\ 

i) 
· -~·-,•,, r:\ · · . 1 . 

3. The Chaiiperson shall be paid a consoliilateil honorarium of Rs.30,000/- per month. His 
or her pension, if any; shall' lie dedl.ictlble,· from ·.the honorarium, In case he or she is a . 
Government pensioner. The Chairperson. siiiiil be ,entitled to Government accommodation for 
resld~nce of the ~epem:ilssible:to a publi~ ~~~~~:~~~~ing pay ~f~s-~0,001'- per month. · - . 

4. . The Government may .appoint a Se_cr~ll!!Y· to the Commission -who shall be paid ·a 
consolidated pay of Rs.25,000/- per month. ' His "or .her pension, if-any, ~hallj be deducti~le. from 
the pay, _in case he or ~h,e Is, .,~r!?ov~in.mel)t ,_Pe.l'!si?,n,er .... ;r'18· Se,cretary .~hall be ~ntitled to 
Goveml'!lent accommodation fonesidence·of the'type'permissible to a public servant drawing a 
pay of Rs.25,000/- per month and if the Secre!ary is a serving public servant,\ he or she will draw 
his existing pa~ and allowances and will be entitled to a Government accon:imodation for 
residence as per. his or her enti~ement as such public servant. ,: .. : 

.... (.,,\1•: ...... ~~~:::\~) .\.:• .. ~::t: ·;. :} , , • , 
' . -., \ . ,· ' . , . 

5. Merrib_ers of the Commission shall be paid only.a daily allowance of Rs.10001~ while on-

.duty •. · : :·,,1·J".:x·,·. -- I T;''.l?;'; '. .. 1 ·· · 

·.6. ,The Chairperson of the Commission shall be his .own controlling offi~r .for the purpose of 
~veiling· allowance. The Chairperson shall also .. be .the contrC>lling officer for' the purpose of 
,trayellin_g allowance in res~c::tpf,1'~1,JT\b~rs .. , a_rid,~i:ic~e.t,ary.~;.!'18.i<:?~f!irperaon a.nd ~embera sha!I 
,be allowed travelling, allowan.ce •at. the rates .an.ii ,as 'per rules :applicable to, the government 

:· ;servants, of the· highest grade. Secretary .to· the_. Commission ~hall be ~ntitled to travelling 
allowance· at the rates applicable to the public servant drawing· a pay of Rs:25,000/• ·per month 
and- if .. ha or .she is- a--serving- public--servant,·tie-wlll ;draw-,iravelling· allowance· as~per his 

.· e~~Uein~~t1a~·suclf~ubHc_~~l".~n!:;_-~ ~•-~~~·-':~:~?, _'f",,,::~·1.-!.J. l 1·:.:1J_4 :?
1~~".··_ ., .· • .. ·~_:_ 

' ,1-'' The Comm)S!ll~1:.; s~a!l;i,defl~e. i~.~v{~'.,er9,~~11r~,.l!n~,Nl~~-~~~'.~-~~erta,in all p~rsons, 
representations and :communlcatiol),S.:\\'.hlc:li.ln, tl)e,op[nlpn.of;lhe .C::omm1ss1on shall fac1htate its · 

· workand_~nal recom~endstioii. : · • ., .::' ~-~ .•::•:~~- ~-.•!· 
1 

: • · • I.- · · , 

8.• The ~ommlssion shall .::pl~t: i~~~~.~~~-~a~: .~~·:~~tme~dati1ns wl~in one year. 

9. The Headquarters of the Commission shall ~e m New Delhi_,,' . · . 
' . . ' . 

,. , , .•• ,--"• ·,·· r•l-'Jr,-' ".-1··,\" ,.,H.,;,-i·-,.,-.:,,. 11 i,~1, ·1,•bi"• • :' .•':;,•; ... i.,· _,•_., 

10., · The·research·and other staff-for the Comm1sslon·sliall be'·Jlrovided separately.as part of· 
. the1 oepartineiftlof'1.:89arAfi'airs?•'su11eivisor)'. •&:inirofover iiie 1researcii"ai'ic1 :at11er s~i'f•oftlie 
Commission,'. shall; 'nowever,'fiiesf ln':·ti-\e·: Secreia'.ry 'of .'ihii c':oriimissi6'n 1 \i/licf will '.disi:ti'a'rg~ 'his 
finictiomi''uildiifthe'overali'confrofofthe'·ctiafrrrii:111'> ''flf ·1 llf •;; ,,'•;," ·" .. , ;_ ·. q,,' ,!<' ':•· ;,, .,· ·, .• 

_ • • .. •. • t?,,;f-::i11h!·•r ]" :;.:i~.,.A'• ,\J · __ · · 

H. The funding of the Commission shall be through separate .budgetary.allocation byllie 
Gciveriimenf under the7relEfvanf1Budget liajlil_s.,,i>f tlie'.Mlrijs~ o(!j~;Ju~ti#i'.&'.'co~pany.~f!a_i~ 
(Department of Legal Affairs). . ·.. ,· ,. 1• .. • · 1 • ' ,, • , • •• :' ·· 1· .. • • --

: . . .:-: -.... 5 
': ;(, "' 

.• .... , , ., ~ ,. .• .. ..• . .... . . -~--... --- ., . .- . ·1::.1 ~.l·, - - .,:· . 
. ~-~ i' . ..,. ::r - •. '·~.- '.;ij; . ',1 ri:1tL,, .... : .. ;1-. ,:.:,. ,i..11L __ r, I .. i-'. -·,-l~-~-' ''I' ,,1,]ldf .. ! 

_, ~:••·.:~··. ·,JI_::.,:.\ _ _.1 ... ; .,. .... ::. '!t'':''1 l::.:"i ,"'!-c;i1L,(;·.-r1/1 :3;:, i.-: ·. :'.U,1_•rJ:·_:.,!., .~1•:::.··~ j,~- ;_'_;;[ ~ '. 

:·, ,..1;:-f~i:~•.;·1•j.,.1L: ··,)·1·._.1·,i::..:-·;1~.~:. h;~u :;.riJfi . .::iw:-1·· ~,; 1~1?:~-.,:.i ~.,1 11 ,;:;.11.;:t ~::::. -,:r-:· . .-,r.~ ,•i'~:: 1 ~ 
._: :;· .: . / :~; tr ·-.~-r ,7-·.-~~:i . .:-J ,~; u (:}Jt,:-),:,• _.-,-_~ ·f·s1:-1 .?1ciin:::1 ;,_ :i.:.J·i" ·~t({ . .,1i ~,•i_: :-::i··:;~ · _-:·!1:> ,.r-<·-. .-, 

';,:,5.j ;.,;, I j,,.J .,, ~-~'•;:::1•!; .L :-:r,_-,- nv/h:~r:;r-Q,::'- !:-d} 1C, 8t:(.,;;?\ \''>,r ,t~ ,Ji ;_.,: ,::!_.:,~.' r;n -~1-./''"f•(·i . .; 

' : ·•~s;;_•i::Li~r.:··-..,•r~-··-<1,.. 
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The Gazetti!. cif ~Indici:, . -
.a •, .-•, -• , , • u ~ , , • • , r' 

No.10 NEW DELHI, SATURDAY, MARCH 4, 2000/PHALGUNA 14, 1921- < .; 
' -, --;• -'"i "'"t j' 'I 0·," , • \ ' •' _,. '/' 1- ~-•~- t 1'.l • •• , 

' MINISTRv'OFl.AW, JUSTICE a; COM
0

PAN't<11.i=FAIRS 
(DEPARTMENT QF LEGAL AFFAIRS) 

" ,r . - --- •r ... ·'rd ... -, __ . -- .... - --··•-~ .. ··--- .. - - ----- . 
,,- ,. i .- ., .. ,. . • ",- • ,-New.Delh1,,the 23 ,.February,,2000. ,· .. , '" ., -

: .. ::,•.: • .. ~ 1·~-i-_ .... _!t .... ,'•.<',.,._i, __ .. ,·. ~-i-•}::-,.,,, •1•1','.·•--···' ;,<-',...i-'· j ,Jr .. 1 .. \:-·~--:\,·• ,~4 r·_,..,_~·i 
........... -~--- .... -- ---··-----•-··-;·····•---- ----- •- .. •··;-· - . --

No.A712023(2)/2000;,AdJ'flD:lll ,(~l:'"'.<1".t1e ~r~si~ent ,i~ .Pl.easell· tp,,appo((lt the following as 
~~m-~ers, National :qommission to R~~i-~y.,J~l3- ¥,','o~~iQg of-,t~e ~~nstitution with immediate effect. 

,,.· 1: Shri Justice B.P, Jeevan ~~d_dy .. ,,,, •·::. ·., 
2. Shri Justice R.S. Sarkaria · 
3. Shri Justice Konq~P,alli _PJJnr1_iah1 , , • v ,} , ; ,, 
4. Shri P.A. Sangma, M.P. 
5. Shri Soli J. Sorabjee· ·· 

.Ji· ,: ~•: 1-~hri;~- Par?!~ar~~ ;1 ,11 :i .... n: :·- .L,--,:,1. ::- i -. ,1 ·r:: . ;i >·:. Jirr:~-.. : ~> ·:_ .••: - •:i-, .--1 1 

, ._., : :· ._.]: ,;S.hri Sµb.ha_s~)<;;ish.yal);5, _. · •,;:, _ ;, , •,.;.·· ,•-.-: .:,e :,;•....!,,_•, ,-;c.v.,':<' .. :' ,.·•·· 
8. Shri C.R. Irani ' , 

. 9. Shri 'Abid Hussain . . 
10. Smt. Sumitra Kulkarni 

-~·- ·t-,,11 -1 ,.,~ ~ ,{.-:. · .i \ • - \,! ,_., . 1,1,, V•ii~ .... i1: .;: ._•: ,J ,;, :;-:.-: ~\_J, '.!r;; ~~ ri 1"'·:::•r./jt. ....... ! : ·· , 

.:., , 1J; )_ 1·: '- •·~• • .- _r-~ :; :< .'rtt·.' .. ·.1:u J: .... 11 ... '•'"-~ •I h- • ; • .:r!' ·.:1 :r, 
.. _ .. _:_. ' ,, , : · · , • ,.-', · · , . .o ·, . . '-11 ... , ,. ,J ' -- , •• : , • B.A: AGRAWAL 

, - ' • • ~• •· ,, •• • •• ., • ~ •• t<-i•.• • " ·t ~I~, 

:: :-· · ::·/ ,,., - . ,. :.•:,w:- .-.',, 1.·! ·::. •.- :. :·., _f 1J., Jointl?~<:rEtl~ry·&LegalAdviser 
• \:I-.-~, ,"t) :•: !_: ,. • •• ,-,J I .. ::,. (1-; ,-~•r.~•:) • -~- :r.,,,'~::., ·,;~,,: 

i • :1 i .-.. :. ,·', '. . ,. :!::--.:: ;,;! -, i ',',·:· J;o: 7 _,_: :; 1 • 

. ' 

N(!,A-12023(2)/2000-Admn.lll (LA) - 'rhe .. ~r~~ident, is., p_lei:ised. )ci. i!PP.OJ~t.:Shrj_ :rus,tice: !vtN. 
Venkatachalaiah, Reid: Chief Justice of. India as Chairperson, National Commission to Review 
th~ Wo1king of the. C.o~~til\l_tioQ :from-I_!\!'. dale,h~·,a_~s.l_!l)le~ic~.arge, ?l]d !~U~~ .~ql)'lpl~tion of the 
termofthe,Comfnissiort ,•r• ;-,-1 ..... ,:1 .1-1t .,,.-1 ._-.,# .. 1· ,, ,f- ,,· ,·•1••· ., . -. .-,·· 

• , ,. , , .- •• , .,_ • , , , , ; , . • • , , • • • I • 1 ' • '" '• I • • • • 

• 
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No.49 NEW DELHI; SATURbAv.;'iAA~cl4·is;:'20601PHALGµNA 2s; 192i 
. . - . ·1 . 

'': ,:_; 
1':'.,!:/ ";: '. ~.i~_IS~Y:Of I/AVV!-~~~TICl;0A,~D COM_PANY,1'F,fAl~~J'?}'., ''< ;·,r,::·:,·:•. .: ·-

.,., .• !·'.' ,, . ",,,.'., .... ,.I (D1partment'ofLegalAffalrs)· ·''"·" , .. ,,,,c,,. Sc'_,,,,,,,,·, 
- ·.: : - ' ". . ,: . . ·J -.:,· '·. ,·· :·,' 

AMENDMENt'·,, ;\. :•' ~ ',.;:i','L. ,;,;,:: 
• • .... ,:,- j •• _! • • \·· :.1il1.:: ., 

New Delhi the 1711J·11,1arch 12000 ·' ,- .. ,. ;:,':,•., ,j ' 
. • • . . .: .. ; - •.··,-= •. ,.,::;-I . 

. • , t,·:•~1, :~ ·~ ,'.iJ I;):•, I • 

\ 

No.A-45012(2)/98-Admn.Ul(LA).- In partial modification of.th~ Resolu~.o~:di:s~e~ 22:2.2000, , 
pro.vidlng for'constitution of the 'National Commission to Review the Wciri<irig'•of the Constitution\• · 

- ' ··: .... ~i '~~ I . :·,/' 'l -
' ' 

(i) para 3 shall be· substituted as under :-
. ' 

·"The· Chairperson stiall be·pald a ~nsolidated honorarium of ~s.33,000/- per month. , 
,· , , . •~ ~se h~ or she. ls1 Govemn:ient p~nsloJ!er,· he or she will : ~e entitled to such 
· .. ' , . ·!: ho·rior:ari_um minus. pension. . In case, the Chairperson Is a rf1tir!!d Chief Justice of 
~. ·. ,:,i;•1ndia',~liis ·or' her:'conditlons of service will be the .same as applicable ·to a serving 

"Chief Justice of India. Toe· Chairperson., shall be, entitled to Government . 
accommodation for residence of'the type which is serving Chieft Justice of India is, 

. ·entitled to.• , .: : i 
• : ... :,: ..,~ , i, •• , • ... :,,..._. • · ,i ,...-· , .--•, •1 •• ,-~ I 1 . ,,;-- 0 •• ·.• ,.. .,,_. 

· · '" (11) afterpara·6,'para·6A'shallbeaddedasfollows:-· · •"--•I,',,_,_,.,,,.,,:,, ,.i,_ .. ,,, •. r ... •:-•· \ 
• ' '., r1.: , ·, .. , ...... ~ ,/ ;.;, '

1

,·h"l ·•. '-,:•f'.·,:• i~:~--,l. 1 •• / ••• : •• ,--';":, ,:.~J.-.r :·~, -::~-·~- ~::, ......... ,_ 

·' ,, 

,, ; . "6A!L''Notwiti\siartdlrig ·~~~Ing contained' In 1p/li'as' '5 arid' 5''.l3b~viii,; a'J~erilbef'of the 
Commission, who:ls a Mer:r:iber of Parfiamemt, shall not.be entitled'to

1
ariY'i'Ei.mune'ri1tion. cir : 

, .,., .. !lllqwa11ce. othe~ than,th~ ~llowance as d~fineil in,clause·(a) of section ;2 of the Parliament · . 
, . -~·\:,:;·~~~Vjl~ti?,_~~~e)!l,~~~li~cati

1
on)Act, 1959." . ·: I _- , 

• • ,' - !" --~· • , ' : • !.'. 

'., 1 

' , 1 ~ • 

R.t.MEENA 
Secretary 

' •, 
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No.56 -:NEW DELf:II; TUESDAY;MARCI-{ 22;· 2000/CHAITRA 8, 1922 

MINISTRY.:oi; LAW,'JUSTICE'&'COMPANY AFFAIRS 
(Department of Legal Affairs) 

: J,. .:r AMENDMENT°·'·, :·., • · 

New Delhi, The 27th March, 2000 
· r ·. _. ···,:: :, _. -· 11,. 1:-""1, ,' i":• :-.,~;•:·~: _._ ·-.' 1·; 

No. A-45012(2)/98-Adrrin;ill(LA): - ·in partiaf:modification of-the'Resohition d~ted·22:2-2000, · 
- providing for constitution• of th,e 'National-Commissiori_to R1,1vieiv the·.working·of the Conslitution'·, 
para 4.ofthe said Resolution shall-be·substituted as follows:•· ,' '"·: .:· ,,. · _;, • • 

L,i' , "[•. ''.:'' .-. :_~- .. : ~- . a, .J; -:: .::·: ·;: ... , ' , ... -.. :: -. • ~ h

0

\ • ·, t. 7·,-.:'. '!• • '•, ..•. 

•4, · The Government may .appoint a Secretary to the Commission who shall be- paid a 
consolidated remuneration of Rs.26,Q00/- per mon!h, 1-iis or her: pen$ion, if any, shall be 
deductibleJrdm the remuneration, in case he or she is a Government pensioner. Other terms and 
conditions of.'service will be same as applicable to a Secretary to the Government of India. Th'e 
Secretary shall be entitled to Government accommodation for residence of the type permissible to 
a public servant drawi_ng a remuneration of R_s.26,000/- per month and I if the Secretary is a 
serving public servant, he or she will draw his existing pay and allowances '.and will be entitled to 
a Government accommodation for residence as per his or her entitlell]ent as such public servant. 
In case a retire~ Secretary to the Government of India is appointed as Secretary to the 
Commission, the .terms and conditions of his service shall be the same as applicable to a 
Secretary lb the Government of India." · · 

7 

.R.L. MEENA 
Secretary 

• 
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No.14 - .NEW.DE~HI/SATURDAY,,APRILt, 2000/CHAITRA-12,-1922.' -
-~J. ,J :~;·•,,1::,•J'• ·.· •...J_!,1:\(", '.t' ... ••i<""L;t•···•·.-,''"1•··11••.J-'t 

· · · ·· - · ~iNISTRY ~F '~"w. JU~ric~ ~· ~6ii~ANY ~F;~;~~ · · 
. ~y;1,i-:- :(DEPARTMEN:r:OF.'LE.GAL AEF.f.\lRS):' ;:.,i:!~.'. 

• 2 •. ,:~- ,: _.:-1•:~! _; ·,.;--• .:1! l,ii(G-;,.;{.; .. 

New Delhi; t)1_e,1,7t'!1:March, 2000_· · '.> 

, " 
.t;! 1 _,,:_·,.:")- l·•·..i_1.\ :\,;·_~·dT ;'< .. .i:J ~'..'::,~:: , M 

No.A-12023(2)/2000-Admn.lll(LA): - In partial modifi~on of.the· Notification, of even number 
date.(!.23~;;_February, 200.0.appointing Shri,Juspce,M,N. Yenkatac)1alaiah; Retired ,Ghie[Justice·of 

· lndia,,~s; ,9\lalrperso_n; ~ational \Corilmjssitm ;_to,, Review,,the -Working ot-the: Constitu~C>n,_ Shri 
Justice M.N. Venkatachalia,h will draw: a token.salary.of Rupee one-per. montl}ras desired.by him, 
The other conditions of service will be the same ·as applicable to a serving Chief Justi!:l' of India. 
•,. (.:11 "• , ~d \_..;· ·: 'v' "/, • •,:: .:,.f t,T, , ,t':• 0 

,: •; (i: ~ ~.;.,.,.--• ':t:: G l !!(, '\(:~ •' •. . , ;:; ;;,:,:: >1-::.L• . 1 

;;t; !i•J':·· ,i/f•.: }, .r:·y,-:-;:, ~.'-:,1 ·; ,:;;~! I. ,,,,i w,s,;, .,·"L,1it ... ;;:: \; 1;,r,.on.:.1i'L·; i ,,,:._,:, ·,: 
lf ~-,· .-·; .,,: ,,, .. ,.-, ... , :, !· .,, ......... :,•J· .. ·_. 'l ... , ,,,.,,•r .~-·~~--- 1' r/1~\.;.-.... ,..,,; ,'·L•,r.n8.A.1AGRAWAL: ;. ,r. n , , ., , _ , . , .., ,. ,i , .•• ,., ,. ,. , • , ..,. , • _ ..,. ,., •. , , • , , , , , •• , , ._. . . , • 

. -,i "o ,',,,: ::i:,.-s~:i.>::J'.;c,' ··:.:,,. , •. , _-.,, .-'c',;s:.:;>,ir, -·u;JointSecretary&L:eJ!alAdviser . 
. · :.· •t.,,,---.-.1~r .. 1:<~"f:·<1:·.>{,.H~-~)? ... ;; / .:•, .. .;, ·r!';::i:;,.~.fo·,1:::n··1-:,~-:-.;.(" .. d ·.:~ii'•:~~.j·~·•~r : ·t<·,.•f· ~-? 

-- \ ~:5: :,:,:;f ~::Li,;\ __ ~:•·::;:::::;-:~·,~:, ·;· __ ;,:i:::.·,'·;;~~
1 

/·~: :~;;~·-·::·::~-c :::;Li-~:· :·:;l'~;:;~::~:.::';~·:_tt~ ~:'~ 
· •.• ,:-; '"-,_1_~•.:'.":1 li :~r.,·.. !·<½-:· •.~ ~1:;~-1nY 1,··.,·; ,'.r,LI '.I.: .. ~ •. , •• ,\·::N:'f !.,::-,-;j;c·, - :\:,,:.-.· , ... , 
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No.17 NEW DELHI; SAnJRDAY, APRIL 22, 2000/VAISAKHA 2, 1922 
:. Y~i;..,~ :;·t:!,.•.t:: .... ,·l ff ~J'i'.:-.t . 

· MINISTRY OF LAW, JUSTICE & COMPANY AFFAIRS 
. (DEPARTMENT OF LEGAL AFFAIRS) 

:· rr:r•C.r'\~ r,•-,,; l/, Hf;· ,1;;:jt_,;,;;::,·j'j~i, Ei;i 
I '\, I.: "'"1. ._,. • u \,,.t~ '' "Ii•-· lt_f..Ji ._,:,.,__. l.°"J W i 

. : New Delhl, the. 4th Aprll, 20011 . . . 
• •• 

; -- - ... :--
No;~1~012(2/~~;~d!l;)f1:[I)_ :_(½),~-::'r~!(;F'_r,e,si_d~fiJ~-P.l!3~S,~d:\2: gi~P..Q.(nt,pr;~~~g~~_!r~lrgh;·; f?TTf!~r- ~ 
Secretary ,t Legislative Department, :as ,Secretary;, Nat1onal;Commlss1on ,to.Review".the Working of 
tlieConstitution;Depaitiiieritof["e-gal-Affairs;·Ministiy°of·[aw;'"Justice&~Co.'Affairs,"'NewDellil-
with immediate effect from the forenoon of the'.1 61 April,.2000 until the completion of th~ term of . 
the Commission. · 

. ,C:'.'1i,'.'Fl;f1-YIM"''.r. 0':i:J Wlf·, ::;:ati3m .. ·,WAJ "iO \fflT81!1//i,1 
. (rrui.:~1(! li::-reJ ~-n irw,:nti~;~!JO) 

0 

T!'J3M□ t>1::J~11:I~ 
,. , ,. ,, .. ,. ,, .,,· •. _.. _- ,, B.A. AGRAWAL: 

rou,, , cw111<-) • u .... it .i't!lMJ 11<>:ioint Secretary & Legal Adv!ser 
. . • ' i, ' . • ' . . \ 

.OGOS.-~.S.~. bajr.h' noi~uloz..Jfl c:d!·.1o noiis~ll1i..l'Jm' JG!l1Bq nl -.(.19){AJ}~l.nri1f:J•.:e.e~S\k;D'.J~A,.d•~ 
10~ ,iJoHut!teno;J iar1J ~o P,nbh1J'\f\r' -~di 'Aelv~n 01 rok-:!~imm·D~)'-lsrioHs;.,1 k; nDHvH1::-1rK1~> ·1~i.• (.flt;.~i,.;:.:r\,:;; 

, .. s iv :i)o!:._1;1iaou~):od, !lcft:J rl:.1c1ur.1;;q· r~nbv:,qor ar;f ;JJ't1qi:-i,p-J 1Gt1 

' A!Jf112 .t\ 
w2;vbf1 ioge.f Lor,i; \~CJ.cn:ie~ lniol. 
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::•·~,;: ,;, .~ _,:,;.., :, , . ~- .i~ :-:.-~~-;_.:;\•,; •i,{_-'--~, \ '\ ~'. 

·· PART. I ~ ~ection 1 · · · · 

·-.,e~•-1='.:.~·.··1 ·· ... ~/-~.~- ! . ·n(-·1 : :•···_,~.~-~;_ ~-

PVPLIS!"f~~.-~Y}~V.!HO~ . , ' ...... -·. ' - . :,- ... •' ., .. '· .. 
• 

MINISTRY OF LAW, JCJSTICE ANb COMPANY AFFAIRS 
· • · · (Dlp!Jrlment of Legai Affairs) · 

AMENDMENT. 
· 1:.:·:,--:~;):~.\ ,:\ t/ \ 1 

• • ' 

.,,. ,,_.,, •·. ·:·,.•, .. :._:,.,· '·· .· --. . • ·-::- ii' .N.ii'?' Doltil, the 20th February, 2001 
' . ,: . . 

No.A-4501:Y2/98:Admn.lij(LA)(Pt,).• in parlial modification of the Resolution dated 22,2,2000;
provldlng for Constitution of National Commission to Review the Working of the Constitution, for 
paragraph 8, the followil'l!I paragraph shall be substituted, viz.:- . 

. 'B, The Commission shall complete its \,;ork and make ,Its .recommendatio~s· by 31~1 

October, 2001. • · 

. A.SINHA-' 
Joint Secretary and Legal ·Adviser : . 

I , .' ·. 

. : ;~·- I ' .' . -

1207. tJ/?;CA/2002-28. 
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No'.288 :, NEW DEl.:.1-!_J:/lT_l.J~SDAY·; ~QQI.O$Elf 30, 2001(.KARTIKA !( 1923'° 

. ' . 
_ _ • ..'. ___ •. , .••. ~', .. ~ · , ·. : -.~• .d, •:1 ••· • , 

MINISTRY 0F·l:.'.AW, .JUSTICE-AND CQMPANY AFFAIRS . 
. (Dep~rtrrieritoftegaFAffairs)r ·~ . , 

AMENDMENT . - • 
- . :!• ''.~·. ~:.' ·._,:,:,... ' 

New Delhi, the 301h October, 2001 . · . 
·. ~·~, .... :~·,_~,tr;,~.};!· : ~p~ ·:: ,;• !1• ; '.-: .. ·• 

. . ' 
No.A-45O12/2/2OO1-Admn.lll(LA).- In p,artial modification of the Resolution dated .22.2.2OOO,,as 
ameridea:!vide · Notification· ·datedr 20 ", Fehruaryt' 2CiOW'providing '"for •:corislitutiori''of r-.J~tlcihal .. 

• · · • • I , • •· •· , ·• ,. · ,- .. , • ··,:· :, _-1,,1, p '. 
Commission to Review-. the-Workir\gai:Jf. ttie· Constituticin, for· paragraph·.a·thereof, the 'follovii!iii' · 
paragraph shall be· substituted ~it :: r;, .· ·• -', · ~ ;:, .. _,,,., ': l ,·, .:. ·." ·· ~ ,r. "·'' ·,. · ', " .. ,_.,,. '''':· _;; 

I . < '.:(J t•·••!i.; ,,i.,_,.., ~:: t~.;.·' :: :"!·'•··~·: : :,r-: ... _ ?··, I ,.,,i'J'L-it . 

"8. The Commission shall complete its work.'and make its;recommendation·by 
.'.,28th Febniary;2OO2!-\ .-, ..... _.. 1· •. ·, ,::.: ,t::··,:' ·:'.: ,·,:;,· ... 

. !.y. , .• , •• 

A. SINHA. 
Joint Secretary and !,egal Ad~i~er 

11 

'' 



0 

MINl,:(R,'(. 01;(,L.A,~4!tl~_l:. __ l!f. __ N.D_J_c;:c;>.MP,~NY ~FF.AIRS:. 
, __,-- ~P.~~irt.!)f,l,.egal ~ff.!111'1) .i 

~ ;y=~:.~n1~::.:v,1. 
AMENDMl:Nt 

- . 
,.. • - " ... -~(. ''" ,--.,. f ,,,, , , - ,:111i,- ir f·, i: r.·,J•i _:1-1 ,fj;:t.., 1·.;,--: ~r: :-'i \P._• ,I\ I"'::,,\-: 1i ,.~, , 1 ~I"'- , • 

NC?,e,~?91~~,'?001•Adrir.t[!(½I,; In, partl~!: rr,io~ificatLo_ni of<the,Resolution-dated 22,2.20_00:•as -
-- am~,n.de~ ~!de No_tifica\ior,~,.d,~!!3~ }9' · F.e_b(J!!!IY,:,?OQ)ra!)_d, 30% Octob~r,~2001,,1providing ,for· 

consllltition of National Commission to Review .the Working of !lie .Co11s)itut1on:dor.'paragraph .8,, 
.thereof, the following paragraph shall be·subsiltlited, viz.:-

•• , ,,, (.,·, 1,: ·1 \ •.-;:' . - ,·: •·il s;i;,n ; __ ·.:,;:·~ i-,.:it.~hni.i:: nr:r .B" 
•a: -The Ooftlffiission· shail complete Its work •and:make:its-recominendation by 
31 81 Match, 2002." . . • . • 

, A,SINHA 
- Joint S~cretary and Legal Adviser 
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2. 

L , 

, I 

Member-In-charge 
. Shrl Soli 'J; Sorabjee 
/ .,:; • ' ' • ~ ,1 -· - • ' / ' 

Chairperson· 
Justice Shrf V.R. Krishna Iyer 

', '-: ''. .• ! -:- '\ '. ~ ;·•_ ••• 

Members 
,. i: . '. i '~ 

. ' 
· □ Justice Shrl a,P. Jeevan Reddy 
□ . Jystiqe Shrl M: Jaganriadha Rao 
.i;i · Shii C.R:,llriml • '·. 1 

' ' ' • 

o, Prof: Ainrlk ·s1n·gh· ., '; < ~ 
. □ · Prof. Andre'Beteille ·'• ·, 
□ Prof. Mushlru! Hassan 

Miimber-Slicret.iry -
Dr. Raghblr Singh 

• 

. -

'' 
' 

l;ffeqt~allim of Direcllv~ Principles a~~ 'Achlev~inerit of the Preambu~ar 
-. Objective~ ef tfle_ Constltut!Qn - ; ·. . · . 

r 

. ·- ... · ·: .• ,: ' . ' ; .. , : : i 
Member,ln:Charg~ ' 

smt, Sumltra G.' Kulkarni 

Qh~lrperson 
. Juslicll Shri 0, Chlnnappa Reddy. 

; 

Memb~rs· :._ 
- • , ' 'I -·· !. '. 

• ' : ,1-, ,. . • 
q Shn K: Parasaran· •. · -· 

Shri Raju Raniachandran ; 
Shri R. Verikaiarama'/11 .. ;, '· 
Shri Vined Bobde 

□-

0 
0 
□ St,ri Gopal Subramanlam 
·g Prof; (Smt,) S.K; Verina 

,· ;•}i' ;) .•, :, .. 

Member:~e~retary 
Or, Ro19hblr Singh 
' ·. 

IS 

, I 

.. 
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. I 

.. . . - -. I 
Pace ?f Soct9i!¥,c.9~!!rnig,~~~f.19!'1!l,l}df1l!Y~.l.9prl)ent1• under th!!: fr 
Const1tutlon , ·- ·. . _ , • _ · 

. P.19dtn!!\Ji · 
Members 

vbb99 nF.vt8nt. .9.t1 i1r12 'd:)ij::•1), r.:r 
oBl ,$'1.f.l,.~·~g§l,1'19111~2 e::;iJ?.til. u 

Cl Shrl P.S.'Krl~~,!J,1;1,0,;:i.;_, hri~- 1, 
Cl Dr. Sukun;i,~,r;-~~jk%f!l.t<;1"1 ,-1 _ 
Cl Dr.D. S~!!!n,1l)!!dJ1~!1f, ,m"' :., . 

f:!Z.{~~f;f~ lu1iri:Ji!M .~r;-;c~ LJ 

'Member-Secretary , 
\ Q.~:-R~g~_b\~1§!!19~1 
rlgni2- ;idrigs?. . 1CI 

I 
I 

I 
' ' 

. . 

' : ... • ,· 1 'I 
·11,;lu91'1s•-~19 an) io 1"1!f!!El\!.eJ~R,l,1,qfrl'1,U!),\l.~,m"n~lr;>yJ\!!.~~9(,~,i!L;<;/tl]lbs;1~ 

• nbi!1ili12no:J 31iJ io 20vi/J0icC:-

'. 

' '1 
' ' . '' . : 

,,:,; 

i I 
Member-In-Charge I 

cn~~r.LG,~,J@i:i.l..M 
im_s~!1J:,•t '.8 r11iim1J3 .trn? 

c• 
· Chairperson 
Shri K.B· .Lall ~•~....,)-~..,_l,t,._,.,._. ' 

~bbe.H sqqenn11 \CJ .0 nrle r,J1 ,81'.iL 

Memb!lrs 
. R'H:.ld!11(1'W!• 

Cl Justice Shrl Shiy Dayal 
- Cl Shri R-.V.~!1~~!~.(§l~_i;ir!,n~- -0 

Cl or~ l~.~.\lf!~_a, ,l;;>ll.~Q!!!l)'\'-'.!1L Ll . 
c Dr. ~>'.l\9.11,§d::11!19!ill!~hr2 

\,:1&i'rn~.,d~-·;ed,nOM 
dgn;2, -.!dtl(18!rl .10 
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6. 

I 
\ 

Chlilrperson>_<,m·,,M· 
~!J~!)1.t.,,':-'.~¥Rh_in,i §!~12 e~1ieul 

M,,~"~~~ilt:.d:l 

□. or;;At>ici'Hu'SSclii,!18 s?:t?uC~ 
□ Dr. N.C. Saxena · 1 

· . □ •Dr. E.A.S. Sanna 
□ Dr. R.V. V,!!J.~Xii'ml.ma Ayyar 

11s1s;z:;rs9 .i'i :· ... ;2, o 
nEMiimber:.Se~retary ,10 0 
·,s[jf;<Raghbir"Sirigt\/ ,llJ I.,; 

r!o!f!(~-,;drtnt-;fi 1n. 
Electoral Ref9nns; Standards'in _Political Life· 

,-~~111.rP.,~~n11,,:~.1 
Shn R.K. Tnved1 , ' 

r1lc~·~LH bidA .)lJ 
Members, 

I • 

□ Shri P:A:i Sar\griia. 
□ 
□ 

~h.~.-MR~-~,~. ~l:?h,~t!" 18 . 
Sim N.N . .Vohra, : · 

.□· Shri S.1( Mei)~iratta: 
□, Dr. Vir Chopra, 
□ Smt. Nalini'Sirigh , 
□ Prof. ~,B:)_ain, v ;1,.•I <J , \..,-,~~hl,'f.;'\l,,, • 

sv/s~; r\~hs.l~ ilia L! 
:.'.Ji!o,~~~~fi!!iJ~yl,!~~ .. ~ .10 C 

l1lnJ ~orle~ .. '1a □ 
□ Sh~ ~.,N,,M\rd~~: .-,a: ,, 
□ S~)'!JJ/:;,,_P,,gga,i_:w~!a u 
□ Sh~.~,p_, §~ii,ll]ii'r!r! ,-, 
□· Dr. V.A.:Pai,Panandikar· 

~ oJoi:,.rlS..,~dn ,:. ~\~ 
Member-Secretary,· 
Dr~Ragli~ir-'Singh~O 

17 
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\ 
•,•;•1· .. 'lr,·t:t~ :,,•,~, .,. ~••·•1·•,,~1,..'..'.'l~ -.~:.•,-- ,- ,. I ~ " • 

' _.,. "7;"' . . .. . ''Strer:igthenlng of. the: institutions of Parliamentary Democracy;. (Working 
. of the Legislature, Executive and 'Jiiclici_aiy; ttieifaccountability; probiems 
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INT~ODUCTION ,. 

1. The working of the Constitution during the last fifty one years has manifested the need to 
afford greater protection to fundamental rights, for -example by express inclusion in the Chapter 
on Fundamental Rights bf certain human rights which have been judicially deduced or by 
removing or modifying certain provisions-of the Constitution which in their actual operation have 
weakened the protection to fundamental rights - for example, preventive detention, article 31-B 
and the Ninth Schedule. · · · · 

2. The objective of. the Commission and its Advisory Panel is to strengthen fundamental 
rights. With that end in view public opinion ·is sought to be elicited regarding various articles 
guaranteeing fundamental rights and questions have been formulated for that purpose. 

3. The Commission would like to make it abundantly clear that it is seeking the views 'and 
opinions of the ·public by circulation of this consultation paper arid riothing therein should be 
considered as the Commission's views or recommendations. ' 

4. References have been made. in the paper mainly to the International Covenant on Civil 
and Political Rights 1966 [ICCPRJ. The reason is that our country has acceded to the ICCPR on 
10th April 1979. The ICCPR is considered as the International Flill of Rights. · ·. 

5. The reference to the Constitution of the Republic of South Africa is because it is the most 
recent of the national Constitutions. II has been framed by a developing country which was also 
the victim of colonialism and which has experienced the worst form of racial discrimination in the 
form of apartheid. 

I. ARTICLE 12 OF THE CONSTITUTION 

6. · Constitution·aI guarantees for the human rights of our people was one of th!l persistent 
demands of our leaders throughout the freedom struggle. It was made as far back as in 1895 in 
the Constitution of India Bill, popularly called the Swaraj Bill, which was inspired by Lokmanya 
Tilak. The demand was repeated in Mrs. Annie Besant's Commonwealth of India Bill finalised by 
the National Convention of Political Parties in 1925, b~ the· Motilal Nehru Committee in 1928 at 
the Karachi Session of the Indian Natiomil· Congress' in 1932, and by the Tej Bahadur Sapru 
Committee in 1944-1945. 

7. · The immaculate premise of human rights is that an individual is not a mere mass of 
molecules but there is a spiritual spark in every individual irrespective of race, religion, caste, 
color, sex or status. The philosophy of human rights is that human personality is precious and . 
invaluable. It is not expendable. Human rights flow from the common humanity and the inherent 
dignity of every human being and the equal 'and 'inalienable rights of all members of the human 
family. Human Rights are not gifts conferred by the State. Constitutions and laws do not create 
human rights. They are enacted to protect human rights which inhere in individuals antecedent to 
constitutions and the laws. Fundamental Rights are ,essential for development of the human 
personality and for full realization of the human potential. 

8. The subject of fundamental rights was extensively discussed in the Constituent 
Assembly. Thereafter the Assembly guaranteed in Part Ill o! the Constitution a fairly 
comprehensive array of basic human rights covering a wide spectrum such as equality, freedom 
of expression, assembly and associatio!], freedom of movement, freedom to carry on profession 
or business, freedom of conscience and 'freedom of religion. There' are guarantees against 
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retrospective criminal laws, double jeopardy and self-incrimination and against ·deprivation of life 
and personal liberty. Minorities are guaranteed linguistic and cultural rights, and the right to 
estabf_il!h and administer educational institutions of their choice. 

-.r "";I I 

9. Fundamental rights occupy a pride of place in. our Constitution. According- to Dr. 
Radhakrishnan they were a pledge to our people and a pact with the civilised world. 

- :, 

10. Fundamental rights are judicially enforceable. Any law which ·is violative -of, any 
fundamental rights is void [article 13(1) and (2) of the Constitution]. The right to approach.the 
Supreme Court directly for enforcement of fundari!l,ntal. rights is guaranteed as a fundamental 
right by article 32 of the Constitution, which was d~scribed by Dr. Ambedkar as the heart and soul 
of the Constitution. Enforcement of fundamental rights has provided great protection and given 
relief to our people. 

11 .. , . _l_n India fundamental rights _guaranteed by the Constitution, in the absence of' specific 
constitutional provisions, are mainly enforceable against 'the State', which is defined in article 12 
of the Constitution as follows: 

"12. Definition - In-this part, unless the context otherwise requires, "the 
State• includes the Government and Parliament of India and the · 
Government' and the Legislature of each of the States and all local or 
other authorities wnhin the territory of India or under the control of the 
Government of India". 

12. Courts have ruled that where there is pervasive or predominant governmental control or 
significant involvement in the activities, such bodies, entities and organisations fall• within the 
definition of "the State·. As a result of judicial interpretation, "the State" has been held fo im;lude 
statutory bodies such as insurance co~orations,1 nationalised banks,2 airline corp·9rations,3 
electricity boards,4 educational institutions and1societies6 whose composition and administration 
are predominantly controlled by the government: Consequently the reach and extent of protection 
of fundamental righ~ ~as been widened and greater protection has been afforded especially in 
the area of employment again_st discriminatory practices. 

13. Again there are private, non-State entities which discharge important quasi-governmental 
or important public f\!nction~ •• whi,c,h_ have_ rep_erc;:,u~sioJJs o~ the life and welfare of the community. 
Suc_h entities and bodies can be regar9ed as "th~ State~.as Wo!Jld appear from the concurring 
opinion of Justice Mathew. 'Institutions engaged in matters of high public interest or performing 
public functions are, by virtue of the nature of the functions performed, government agencies. 

I. 

2 

J 

4 

' 
' 

Lifef Insurance Corporation v. Manubhai D. Shah, AIR 1993 SC 171 

MK. Agarwal v. Gurgaon .Gramin Bank, AIR 1988 SC 286; .Chairman, Prathama Bank, 
Moradabad v. Vijay Kumar, AIR 1989 SC 1977 

Air India International v. Nergesh Meerza,-AIR 1981 SC 1829; Lena-Khan v. Union of India,· 
1987 (2) SCC402 

Rajasthan State Electricity Board v. Mohan Lal, AIR 1967 SC 1857,i: 

Ajay Hasia v. Khalid Mujib Sehravardi & O!s,,_ 1981 (I) SCC 722 

B.S. Minhas v. Indian Statistical Institute, 1983 (4) SCC 582 
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Activities which are too fundamental to the society are by definition too important not to be 
considered_9overnment function".' · 

,. 

14. · In the UK Human Rights Act 1998 the definition of public authority includes "any person 
certain of whose functions are functions of a public nature" [Section 6(3)(bl]:- · 

15. lt·is a matter for consideration whether the definition of "ttie State" should be widened to 
include such non-State entities and make them subject. to the discipline of fundamental rights. 
The consequence will be not to make all actions and decisions of non-State entities subject to 
judicial review but only those acts or omissions which are violative of fundamental rights 
guaranteed in Part Ill of the Constitution. 

16. Another matter for consideration is whether the judiciary should be included in the 
definition of "the State" in article 12. 

17. Divergent views have been expressed by the Supreme Court on the question whethe~ a 
judicial order can be violative of a fundamental right.8 

: . 

18. In the UK Human Rights Act 1998 the definition of public authority includes. "a court or 
tribunal". The provisions of section 6(3)(a) 'and (b) are reproduced in Annexure-1. 

' ' 

19. The Bill of Rights in the South African Constitution applies to the judiciary by virtue of 
Article 8(1) which is reproduced in Annexure I. 

20. Another strand of thought is that the inclusion of the judiciary in the definition of 'the 
State' should be confined to article 21 of the Constitution which guarantees that "no person shall 
be deprived of his life or personal liberty except according to procedure established by law". It is 
article 21 which is mainly invoked in the case of judicial orders. The controversy has centered 
round the question whether a judicial order which is without jurisdiction can be challenged as 
iolative of article 21 of the Constitution. · ' 

0 
You·r views _and responseu\re elicited on the following : 

QUESTION: 1 Should the definition of "the State" in article 12 be expanded to include 
(a) statutory corporations, other bodies and institutions in which there is 
substantial State financial assistance or predominant State control and 
involvement; (b) Non-State entities, bodies ahd institutions which perform 
quasi-governmental or public functions which' have repercussions on the 
life and welfare cif the community? 

QUESTION:2 Should it be provided in the Constitution that a judicial order which is 
without jurisdiction and null and void can be violative of the fundamental 
right guaran)eed by, article 21? 

7 

8 

Sukhdev Singh v. Bhagatram, AIR 1975 SC 1331, 1355 

Naresh Shridhar Mirajkar v. State of Maharashtra, AIR 1967-SC I. Contra dicta in Antulay v. 
Naik, 1988 (2) sec 602. 
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II. ARTICLE-14 - EQUALITY BEFORE LAW 

21. It is proposed to add a new clause, say clause (2) to article 14 after re-numbering it as 
clause (1) thereof, to bring out the full amplitude and .i;cope of the general guarantee under article 
14. The proposed inclusion of article.14(2) is in the following terms: . 

Article 14(2): Equality Includes the full and equal enjoyment of <!11 rights and 
. freedoms. Nothing in article 14 shall prevent the State from making any •· 
provision or adopting any meas.ures desig~ed to• protect or a~l!ance 
persons, or categories of persons, disadvantaged by unfair discrimination, 
for the purpose of achievement of equality". 

22. The prohibited heads of discrimination in articles 15 and 16 of the Constitution are at 
present restricted to religion, race, caste, sex or place of birth. 

23. , it is proposed· that these heads be extended so as to include ethnic or social origin; 
colour; age; language; political or other opinion; property; birth. 

24. · This would· be in keeping with the Constitution . of the Republic of. South Africa 1996 
[Section 9(3)], as also with the International Covenant on Civil and Political Rights 1966 [ICCPR] 
[article 26], which India has ratified. [See Annexure -11 for these provision.s] 

25. In order to clarify that discrimination whether direct or indirect is prohibited and to give it a 
wide.operation the following clause is proposed to be added: 

. Discrimination shall .. include any distinction,. exclusion, restriction or 
preference based on race, religion, caste, sex or place of• birth, ethnic or 
social origin; colour, age, language, political or other opinion, property, birth, 
which has the purpose or effect of nullifying or i~pairing the enjoyment or 
exercise on an equal footing of rights, benefits and entitlements -in the 
political, economic, social, cultural or any other field of public life. · 

0 
26. A similar provision is contained in the Convention on the Elimination of All Forms f 
Discrimination Against Women, 1979 [CEDAW] (Part I P,,rticle 1) a(fcl)in lnternationa,I-Conventio 
on the Elimination of All Forms of Racial Discrimination, 1965 [CERDT(Part I Article 1 ). 

QUESTION 1: Whether article 14(2) be adde~ after article 14(1) in t_he following terms? 
. .. 

Article 14(2): Equality i_ncludes the full and equal:.enjoyment of all rights and 
freedoms. Nothing in article 14 shall prevent the State from making any provision 
or adopting any measures de~igned to protect or advance persons, or categories 
of persons, disadvantaged by unfair discrimination, for the purpose of 
achievement of equality". 

QUESTION 2: Whether the prohibited heads of discrimination be extended and the following e 
heads may be added? 

Ethnic or social origin; colour; age; language; political or other opinion; 
property; birth. 

QUESTION 3: Whether to give the guarantee against non-discrimination a wide operation the 
following clause may be added? ' 

F 
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Discrimination shall include any distinction, exclusion, restriction . or preference 
based on race, religion, caste, sex or place of birth, ethnic or social origin, colour, 
age, language, political or other opinion, property, birth, which_has the purpose or 
effect of nullifying or impairing the enjoyment or' exercise on an equal footing of 
rights, benefits and entitlements in the political, economic,-social, cultural or any 
other field of public life. 

Ill. INCLUSION OF JUDICIALLY DEDUCED FUNDAMENTAL RIGHTS IN PART Ill OF 
THE CONSTITUTION 

27. As a result of judicial decisions certain fundamenlal rights,, which are not explicitly 
mentioned in Part Ill of the Constitution which. guarantees fundamental rights, have been inferred 
or deduced from the specified guaranteed.· fundamental rights. ,:hese judicially deduced 
fundamental rights are: 

9 

10 

II 

12 

13 

14 

16 

17 

18 

A. Freedom of the Press;9 

_B. · Freedom cif_lnfo,rmation;10 

C. Prohibition of torture and cruel, inhuman or degrading treatment 
or.pu_nishment; 11 

, . 

D. _ Righi to travel abroad and return to one's country;12 

E. Remedy for.viol~lion ~f, article 21; 13 

F. Right to privacy; 14 

G. , Right to free elementary education up to age of, 14; 15 

H. 
I. 
J. 

Right to aclean_and healthy environment;18 

Right to have access to courts; 17 
· 

Legal aid18 · '-•· 

' 

Ramesh Thappar v. State of Madras, 1950 SCR 594;' Brij Bhushan v. State of Delhi, 1950 SCR 
605; Bennett Colemann & Co. v. Union of India, AIR 1973 SC 106 

S.P. Gupta & Ors. v. President.of India & Ors., AIR' 1982 SC 149 
, I , I 

Suni/ Batra v. Delhi Administration, 1978 (4) SCC 494 ai 518-9 [p_ara 52]; 579 [para 241] 

Satwant Singh v. A.P.O., New Delhi, AIR 1967 SC 1836; Miineka Gandhi v. Union of India, 1978 
(I) SCC248. 1, I · , 

I , 

Nilabati Behera v. State ofOr(ssa, AIR 1993 S~ 1960; D.K. Ba~u ~- State of West Bengal, 1997 
(I) sec 416 · 

R. Rajagopa/ v. State of Tamil Nadu & Ors., 1994 (6) SCC 632. 

Unnikrishnan v. State of Andhra Pradesh, 1993 (I) SCC 645 

' 
Virender Gaur v; State of Haryana, 1995 (2) SCC 57(7 

All India Judges' Association v. Union of India, 1993 (4) SCC 288 at 298 para 14 

Madhav Hoskot v. State of Maharashtra, AIR 1978 SC 1548 
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28. Many' of these judicially deduced fundamental rights find a place in the ICCPR as well as 
in the co·nstitu!ion of the Republic of South Africa. These rights afford greater protection to our 
people. At present they are· the outcome of judicial interpretation of different Articles of the 
Constitution .. In order to consolidate and impart finality to· the beneficial interpretation of the· 
highest court In the land, it would be advisable to specifically incorporate these rights in Part Ill of ,-
the Constitution. 

[~&BJ Freedom of the Press & Freedom of Information 

These freedoms are the bedrock of democracy. In a majority of national 
Constitutions fre_edom of the press is guaranteed in specific terms. It is felt that 
our Constitution 'should also expressly include freedom of the press and the right 
to information as guaranteed fundamental rights in Part Ill. As pointed out above, 
the Right to Know and the ri\l.ht to information have been spelled out by the 
Supreme Court in S.P. Gupta's case. 

QUESTION: 1 Whether Freedom of the Press and Freedom .of Information may be specifically 
incorporated in Part Ill of our Constitution for example in the following terms? 

Article 19(1 ): All citizens shall have the right: 
(a) to freedom of speech and expression which shall include the 
freedom of the press and other media, the freedom to hold 
opinion and to seek, receive and Impart information and ideas 
regardless of frontiers. 

At present the specified heads of restriction in article 19(2) are: "the sovereignty 
and integrity of India, the security of the State, friendly relations with 'foreign 
states, public order, decency cir morality or in relation to contempt of court, 
defamation or incitement to an offence". 

QUESTION: 2 In light of the suggested expansion of article 19(1)(a) whether another head of 
restriction may be added, namely, preventing the disclosure of information 
received in confidence? 

[CJ Torture and inhuman, degrading and cruel treatment or punishment grossly 
violate human dignity. There is no express provision in the Constitution 
prohibiting torture or cruel and degrading treatment and punishment. Our 
Supreme Court has deduced this freedom from a reading of article 21, article 14 
and the Preamble to our Constitution which recognizes human dignity as the 
base of all human rights. A majority of national Constitutions have a provision 
prohibiting torture and cruel, inhuman and degrading treatment and punishment. 
The Universal Declaration of Human Rights 1948 [UDHR) and the International 

· Covenant of Civil and Political Rights 1966 [ICCPR) also prohibit such acts by 
Articles 5 and 7 respectively. [For text see Annexure Ill). · 

QUESTION: - Whether a specific article may be incorporated in Part Ill of the Constitution for 
example in the following terms? 

19 Supra note 10. 

No one shall be subjected to torture or to cruel, inhuman or 
degrading treatment or punishment. 

36 



-, 

[DJ Right to travel abroad and return to one's country. This right has been spelt 
out by our Supreme Court in its decisions in Satwant Singh20 and Maneka 
Gandhf1 on its interpretation of article 21 of the Constitutio·n. This right finds a 
place in the Universal Declaration of Human Rights (UDHR) Article 13(2) as well 
as·in the ICCPR [Article 12 (2), (3) & (4)). See Annexure IV for these provisions. 

Fundamental right guaranteed under article 21 is guaranteed to every person, 
vi2". citizen and non-citizen alike. 

QUESTION: Whether right to travel abroad and return to one's country be specifically 
incorporated as a fundamental right subject to restrictions for example in the 
following terms? 

[E) 

21A (1) . Every person has the right to leave and return to 
one's country. 

(2) Nothing in clause (a) shall prevent the State from 
making any law imposing reasonable restrictions in 
the interest of the sovereignty and integrity of India, 
security of India and friendly relations of India with 
'any foreign country. 

Remedy for violation of article 21. The Supreme Court of India has, in the case 
of Nilabati Behera22 and in D.K. Basu23 ruled that a person whose fundamental 
right under article 21 has been violated has a right to monetary compensation as 
a remedy in public law. 

It may be meintioned that Article 9(5) of the ICCPRprovides that "anyone 
who has been the victim of unlawful arrest or detention shall have an enforc!lable 
right to compensation". India entered a reservation to article 9(5) when it ratified 
the ICCPR. The Supreme Court in D.K. Basu has observed that after its 
pronouncement in Nilabati Behera the reservation h;;is no effect. 

. ' j : 

It is proposed that an enforceable right to compensation for violation of 
article 21 be specifically incorporated in Part Ill of the, Constitution, as for 
example in the following terms: 

Every person who has been illegally deprived of his right to life or 
liberty shall have an enforceable right to compensation. 

QUESTION: Whether an enforceable right to compensation should be provided for example in 
the following terms? 

' . 
Every person who has been illegally deprived of his right to life or liberty 
shall have an enforceable right to compensation. 

--------'----
20 Supra note 12 ,·, 
21 Ibid 

22 Ni/abati Behera, Supra note 13 

23 D.K. Basu, Supra note 13 
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[F] Privacy is rE!cognized as one of the most invaluable human·. rights. The right to 
privacy: has been described as "the right to be let alone". The object of privacy is 
to protect one's "inviolate- personality". It is said· that an intrusion on privacy 
ttireateriidhat·liberty just as assault, battery or imprisonment. It is an offence to 
personal dignity. Privacy •finds a place in the ICCPR. [For text of the provisions 
regarding Privacy In the ICCPR See Annexure VJ. 

Right to privacy like any other fundamental rights· cannot be absolute and should 
be subject to reasonable restrictions. 

.. 
QUESTION:" Whether-the Right to-Privacy may be-specifically included as·a fundamental right 

and subject to reasonable restrictions for example in the following terms? 

(1) Every person has the right to respect for his private and 
family life, his home and his correspondence. 

(2) Nothing in clause (:t) shall prevent the State from making 
any law Imposing reasonable restrictions on the exercise 
of the right' conferred by clause (1), in the interest of 
national security, public safety or for the prevention of 
disorder cir crime;Jor the protection of health or morals·,· 
or for-the protection of the rights and freedom of others.· 

[G) Right _ to. free· Education. The importance of education cannot be 
overemphasized. "Education is both a human right in itself and an indispensable 
means of_ realising other human rights. As an empowerment right, education is a 
primary vehicle by which economically and socially marginalised adults and 
children can· lift themselves out of' poverty and obtain the means to participate 
fully-in their corrimunitles".24 

. . : , - • 

Article' 45 of our Constitution in ttie Chapter on Directive Principles requires the 
State' to· "endeavour to provide, within a period of ten years from the 
commencement of this Constitution, for free and compulsory education for all 
children"until they: complete the age of fourteen years". This provision has not , 
been implemented. . 

Our Supreme Court in its decision in Unnikrishnan25 has deduced it as a 
fundamental right. 

The right to edu_catlon has been accorded the status of a fundamental right by 
Article 29 in the South African Constitution [For text see Annexure VI]. 

9UES_TION: Whether the right to free education may be specifically included in the 
Constitution for example-in the following terms? 

24 

-
25 

(a) Every child shall have the Right to Free Elementary Education from 
the age of five years until he completes the age of fourteen years; (b) 
Every person shall have the right to education beyond the age of .14 

' 

General Comment No.13 of the Committee on Economic, Social and Cultural Rights. 

Supra note 15. ) -
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. years within the limits of ihe. _State's economic capacity and 
development. 

Right to clean and healthy environment. The expression "life" in article 21 has 
been interpreted by the Supreme Court as the 'right to live in a clean and hygienic 
environment.26 Clean and healthy environment has a direct impact on the lives 
and well being of our people. The South African Constitution has included this 

. right in its Bill of Rights by article 24. [See Annexure VII for this provision]. 

QUESTION: Whether the right to clean and healthy environment may be specifically 
incorporated in the Chapter of Fundamental Rights for example in the following 
terms? .. 

[I) 

QUESTION: 

[J) 

Every person has the right · C' 
(a) to an environment that is not harmful' to his health or well-

being; and • . . , 
(b) to have the environment protecte_d, for the benefit of present 

and future generation, throu~h reasonable legislative and 
other measures that -

(i) prevent pollution and ecological degradation; 
(ii) promote conservation; and . 
(iii) secure ecologically sustainable development 

and use of natural resources while promoting 
'justifiable economic and social development. 

Right to have access to courts. Right to access to Courts is a human right. The 
right to 'access to· courts' entails the right to disposal of a case within a 
reasonable time. Excessive delay in disposal of cases leads to denial of this 

· basic human right, erodes the credibility of the justice delivery system and leads 
to the emergence of extra legal system of administration of "justice frequently 
dominated by the mafia. Access to courts will be meaningful only if there is 
reasonably quick 'access to justice'. 

' 

Article 34 of the Bill of Rights in the South African Constitution provides rights to· 
access to courts. [For text se~ Annexure VIII]. · · · ' 

Whether the right · fo have access to courts may be incorporated ' as a 
fundamental right for example in the following terms? 

The right of access to courts shall be deemed to include the right 
to a reasonably speedy and expeditious disposal of all cases 
before all courts, tribunals or other fora and ·the State shall take 
all reasonable steps to achieve the above objective. 

Legal aid is also essential for effective e·nforcement of the fundamental rights of 
the needy and the indigent. article' 39A in tlie · Directive Principles of our 
Constitution reads as follows: . ' 

"39A. Equal justice and free legal aid - The State shall secure 
that the operation of the legal system promotes justice, on a 
basis of equal opportunity, and shall, in particular provide free 
legal aid, by suitable legislation or schemes or in any other way, 

26 Supra note 16 

39· 



to ensure that opp9rtunities for securing justice are not denied to 
any citizen by reason of economic or other disabilities". 

By a liberal interpretation of article 21, the Supreme Court in the case of Madhav 
Hoskof7 held. that free legal services to the poor and needy Is an essential 
element of any •reasonable, fair and jusr procedure and ruled: "(1) Where the 
prisoner is disabled from erigaging a , lawyer, on reasonable grounds such as 
indigence or incommunicado situatio.n, the court shall, if the circumstances of the 
case, the gravity of the sentence, and the ends of justice so require, assign 
competent counsel for the prisoner's defence, provided the p11rty does not.object 
to that lawyer; (2) The State which prosecuted the prisoner and set in_ motion the 
process which deprived him of his liberty shall pay to assigned counsel such sum 
as the court may equitably fix".28 

0 
QUESTION: Whether article 39A of the Directive F'_rinci11les, which deals with equal justice and 

free legal aid may be suitably incorporated In Part Ill of the Constitution? 

D 

IV. PREVENTIVE DETENTION 

29. Preventive detei:itlon-finds a place in article 22 of the Constitution. Preventive detention, 
that is detention without trial, is a negation of the Rule of Law and the principle ,of fair trial. A 
person is deprived of his or her liberty and incarcerated on the basis of suspicion. It is an 
anathema to some minds. Some regard it as a necessary evil in certain situations where it is not 
possible to secure evidence of witn.esses who are unwilling to testify because of threat to their 
lives and their family members. Experience shows that preventive detention has been frequently 
misused. It also provides.a pretext for the law enforcement agencies not to carry out thorough 
investigations under the existing law and to conveniently resort to laws providing for preventive 
detention. It is also felt that there should be a reasonable ceiling on the maximum period of 
detention which at present in certain circumstances can extend to two years. 

- : j ., ... 

30. Under article 22(4) of the Constitution, the Advisory Board to review detention can consist 
of persons who are or have been, or are qualified to be Judges of a High Court. It is a matter for 
consideration whether the Advisory Board shou,ld compose only of sitting and not retired High 
Court judges. 

QUESTION: 1 (a) Whether preventive detention should be abolished or (b) whether recourse 
to preventive· detenti9n should be had only when there is a declaration of 
emergency under article 352 of the Constitution or ( c) there is internal 
disturbance in the country? 

QUESTION: 2 · If ultimately it is decided to retain preventive detention whether (a) maximum 
period of detention should. not exceed six months and (bl the .C-dvisory Board to 
review cases of preventive detention ·should be composed- entirely of sitting 

27 

28 

High Court judges? , 

Supra note 18 

Ibid at 1557 
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V. RIGHT TO PROPERTY 
~l:'."1~(tJ.rn,i~ · __ ']1yl3 JV 

31.•. Right to property: was a guaranteed fundamental right under article 19(1)(f) and article 
3'j;1l);'fbt1\'~ °Cpn's~iutlon~1ffo:~spite, c6ri'stliuticfnaP 'a'menami:mtsir•aimedc, ~t preventing· judii,!/lJ 
lntV'rve/i'tTuqf rwith:'tegafcl . ~f611compensatioli (fofl 'acquisitlori 'of :prqperty:,S legislationsr,wererntr~_ql_< 
'i.JR.~~?Jlb:J~~ JiI6un~9~ff\'.ii~~iition ;_?f Ja~i~lefJ.3 f (2)1.beca)ise. 'of, inadequ,~cyuof con:ipe_n~ati_o_n, ,,§~ 
.constrtut,on (F9ri}l=fs,urtli.!A:mendment)l•Act,u199B•art,cler,19(1)(f),and•art,cle. 31 were :c/fllfl_!~g (r.om 
t·h~"1C-h~' r1•-n~'"1F· ,n a· n ~~--1•· l'R' ht" '· ·1) ', s b'. ' • · . e· ap er·on un amen a•_ 19 :s., 1.', ?--r1 ;f!B"l 11:n=J: 01 rn-13r1 in !•01.kt-1v21q , ''H) ;n.oijzJio!qxG 

.ab3N1 oiaGd 
. Article 300A was enacted in these terms: 

1z2a .noitsnirni1~aib-non lo e: , , <,;.rit -:ab0:i ... ,1.-~,·:1~1 ~,~,,;. ,i•,....~;~., .• n·.., -. .,110 • .,.,,..,,.T°'-" 'r-": -r!" ~ , · · ·- , ...... ,, ..... , .. •~: · .... , .. _. ,., .. ~· 1- IJ .v,:,,., v::.H..i;i.J 

"·"., 10 ebsen srtt tma '300A1'Person·snoi•to,be1deprived of.property saveJby authority of 
el.:Jins 28 yids1sls1q ,'Ja\lJJ!i!?.,No per'scin tstialll,be·odep}ivea;;of;;his:ip[operty save by 

authority of law". · , 

32. Article 300A merely embodies the principle that there shoulc:1 be a law for deprivation of 
property. There is no requirement of public purpose or payment of any sum for acquisition of 
property. 3J@3HOG rrn,1;~":-.:iHT !JMP,. iJ t • 1 • ,'.LT~18 J~V 

1'3:m m>ji,1isaa)piatter for bonsiderationl(Whethet;,articlerc300A may t.11~, amende_gjl)),!king .\l!,e 
"exi1ten~ of p'ilbliifpTir/jose"a·reqUirei'ne'nHor;acquisition and.·also;proY.idiog :for paymerit10t,i;!ssU.IJ1 
j'whith''i!['Aof iii~so'ry1CJh~ttieSlight; of previcius:;experiencejit is felt.:that .an.1express::iir20~Liri:;11.e 
~~/i~'ffd·1~xcludinglju~iciaJlir\terventioni1regardingiJthe'EqUantu.m1,oftp.ayment, excep!vW.h'J,r,~,~.,ts 
''ilfil'sOrynj 0: b0bubru SlSW 2nrn,r 1:::r···· b ... o .... ateiA ;·r vino f,Jfll(,r:h•-:r.-,! c-~a ri' ·::Ii', ., .. :H be•~crkl" 
,. I I I,:,. & ' . rt - r1 . • . ... • ,,;; •. '•!_; ...,,., ...-, ,j I ,:.. • -~•j ~ • ..., .-.; u--\ 
~v • .s.. ;..:J. n~'IJ~ 2 vs 9:,nane4,: · -~·-1..:u~J,:.vne ni,.vo1g a~ii l.;')\"•::i! '.o j,=-;! i1di 1~ , rJT .e:~b:::rtaC 
0_34~IJm fArti.<,:le'fzi_ ilfflffe"l.~0, Convehtion1Nol101,ito0,whil:h Jlndia ,is a-,signatory, prQit(d~~,J~~\r!ne 
1' trillal('p8puiations!~fiall1liiot26e · reii'i6v1id \frdm:thelr.:l'iabittral ,territories; without their free ,consent 
(}jxtgR!)'li,1 _iqcfofdanceJwithCthe national .1aws(iimd:iregulations .for,re<!SQ~S relatipg:Jq'.;viti.~~~I 
''secufity'1tir f1n1 ttfe, fnteresti:'of natibnafi economimidevelopment-: or~:ofdhe health) ofathe ,said 

populatio'fitf: 'ftie1Bcihvifntlan,also provi~•that•imcase)where,thei~enio.val,'of tribal_;ppg~!~!\99§jS 
necessary as an exceptional measure, tfiily shall be provided with lands of quality at least equal 
to that of the lands they previously occupied. 

1~35j _nril _l!'iffor-!consil:fei'atioirthat it rilayrbe,furtJler,Jprov,id,ec! tl)at,jn -~;cl!.~~:where th.~cclepi\~~,1L9n 
11-'oflpi'opeiiy''taRes'•place"because of1 acquisition,of, agricultu~al;a11dJ1_of1le§t~ad lands, the persons 
tso1a~priveiNif_<their:Jandsfillhere they: belorig!io,Weaken1secJiol)_S; sh_~llc~~.Jlrovided with lands of 
•·'quality'at,Jeast'equal to'.tne-,lands they:previously occupie.d.or o_th!lrwi~e <!Q~quately rehabilitated. 
1t~.uo9 01;:;18 to e0lqbni19 svib. 1 

• ·, ct 1osna twig rbir!w 6\-'<iS! brs :-~rlts,11! 1 
:,'QBESTIO'Ji.J:' (1 )8fWnether)a'rticle 300A:rriayi be ''i/m~n;cJed :~y_,ad(/ing -at•,the end for example the 

1207 LJ&CA/2002-4A. 
-' -~GG~\.AOlLJ \0Zi 

following words? 

Deprivation or acquisition of property shall be only for a public 
purpose and upon payment of a sum which is not illusory. No 
deprivation or acquisition of property shall bl!l invalidated on the 
ground that the sum awarded is inadequate unless the same is 
patently illusory : · 

Provided further that no deprivation or acquisition of agricultural 
and homestead land belonging to weaker sections shall be 
done without providing the persons so deprived, lands of quality 
at least equal to the lands such persons previously occupied or 
otherwise adequately rehabilitated. 
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VI. RIGHTS OF CHILDREN 

' , - - - - . . , , ·r . .• -, . . --~ • . 
36. ·· There.is no specific article In Part Ill of .our Constitution dealing .wittf righ~s·.or chil9rerJ. 
The UN Convention on'the Rights of the Child ·1989 has been ratified by, lndia .. The Convention 
consists mainly of four types of rights:-(!) the participation of_child,ren in decisions affecting their 
owri destiny; (ii) 'the protection of children· against d_iscrimlnation and all. forms ;of neglect and -- ' ... , ... , · .. ' . . 
exploitation; (Ill) the prevention of harm to, children; and (Iv) the-pro),'.ision of. assistance for-their 
basic neects. · · · .. · 

QUESTION: Whether children's right falling under the heads of non:discrimination, _best 
, interests·1of. child,. right to- life; survival and .de11elopment and the needs of the 

· . child mays be, specifically ·incorporated in. the Constitution, preferably as article 
23A? 

VII. ARTICLE 31B AND THE NINTH SCHEDULE 
('· 

37. ·· Article 31B· arid•·the ·Ninth ·Schedule were. introduced by ·!hill: Constitution (First 
Amendment) Act'in 1951 •with. a view-to immunise laws dealing ·with agrarian .or Jang refo_rmi;.from 
· challen·ge on:th1Fground of violation of .fundamental rights:.The occasiqn ·for- the first ,Amen~ment 
was ·the invalidation of- laws dealing with abolition· of zamindarl,and land reforms. by the Patria. and 
Allahabad High Courts. In the beginning only 13 Acts .,ar;nj' Regulations were· included in ttre)'l!nth 
~chedule. Thereafter the list of laws has grown enormously. Experience has shown tliat laws 
-which are ·not iii any'manner connectei:l .with land reforms orc.agrarian refqrms. have. been includ!:d 
iri the Ninth Schedule"in·orderto avoid judicial scrutiny•of.their constj!utiol)al.ity on .I.he gr~und'of 

: violation of fundamental· rights. For example, (i) The Industries (Developmen~ iin_d Regul~ti_pn) 
'Act, '1951; (ii) Ttie Monopolies and Restrictive·:J'rade- Practices Act;._1969; and (iii) :rhe, Foreign 
. ~~hange _Regll(~li?n: Act, '1973. This is contrary_ to tho.urpose al)d qbject of ~rticle 3fE!, : ., ; . : . 

' • ' ~ '- . •~ , ' • L 1 pl, • L ••-~ , , ( 
0 

~;• • ~ ,-, ~ 

· QUESTION: - · ·Whether: a·rticle ·31 B be suitably. amended, to ·provide that the laws in the Ninth 
, ... ·, .- ·''··'-''·Schedule which-enjoy· Immunity• from.challenge on the: ground of viol~tion, of 

-- fundamental' rights will be those laws which, in -pith and -substance -.relate :10 
agrarian or -·land reforms or.• laws relating ,.to. social, security, qu?ri\ul)l·,~of 
reservation and laws which give effect to the Directive Principles of State Policy 
in articles 39(b)'an_il 39(c)? [For text of articles 39(b) and 39(c) see Annexu_re 
IX]. · 

I 
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VIII. ' CAP!TAL PUNISHMENT, . -, . 1 ; , _. :·i·-.,
0
,:,:: 

38. Supr~~: 6~~~- h~~ ~ph~I~ t~~ ~~~~,i~tion~lity ~f c~pii~1 pu~is,ii~~nt in Bachan Singh29
• 

There is a :groll{i~g body of national and international: opinjo~_-\igainst capital punishment. The. 
Second· Optional-Protocol to the International Covem;mt qn _G[yil a,n_d poiitical Right~ .1 ~?6 aim/_ng: 
_at the abolition of the Death Penalty was adopted by the General Assembly in 1989 
[A/~ES/44/128)· and-entered into force on ,1.1~. ~yly J99L [Eor r~lev~,nt parts of. th~ Sec~n~_ 
Opt1onalProtocol of ICCPR see;Annexure X],,· . . ·:, , .. , i ., -,--.; -.·.;,. 

(, •', ~. ;•: 1 •;''. -.-'.-5 ·~;l•,1 •• ,1.-;;1' •~ ,•JI:\,::,• • 
39. The Supreme Court has ruled that death penalty should be imposed in the rarest of rare 

_ cases30
• An element of subjectivity is inevitable in that determination. How does one determine 

which case is "rare" ;- leave alon~rarest of the rare"? In practice, it is tl:le judge's perception 
-~ which ultimately tilts the balance ~r against imposition of such a sentence. 

QUESTION: (a) Should capital punishment be abolished? (b) If it is to be retained should its 
retention be confined to certain grave offences like waging war against the 
govemment[Section 121 of the IPC], sedition [124A of the IPC] or terrorist acts? 

0 .. 

IX. ARTICLE 359 AND 359-1A OF THE CONSTITUTION 

40. The Supreme Court in the case of A.D.M. Jabalpur1 ruled that the consequence of a 
Presidential Order passed under article 359 whilst a proclamation of emergency is in operation 
was that all fundamental rights stood suspended during emergency. , 

0 
41. Thereafter the Constitution was amended by Constitution (Forty-Fourth) Amendment Act 
and it was, provided by article 359-1A that articles 20 and 21 cannot be suspended ·when a 
proclamation of emergency is in oper~n. 

42. Under Article 4(2) of the International Covenant on Civil and Political Rights 1966 
[ICCPR) no derogation is permissible even during an emergency which threatens the life of the 
nation in respect of certain human rights specified therein. (See Annexure XI for the text of 
Article 4). It is apparent that under ICCPR more fundamental rights/human rights have been 
made non-suspendable/non-derogable. 

43. Under Article 2 (2) of ICCPR "each State Party to the present Covenant undertakes to [ 
take the necessary steps, in accordance with its constitutional processes and with the provisions 
of the present Covenant, to adopt such legislative or other measures as may be necessary to 
give effect to the rights recognised in the present Covenant". ' , 

44. Apart from and independently of the ICCPR it is a, matter for consideration whether Article 
17 of the Constitution which abolishes untouchability and forbids its practice and Article 24 of the 
Constitution which prohibits employment of children under the age of 14 years in any factory or 
mine or other hazardous employment be made non-suspendable by arie~dment of Article 359. 

29 

30 

31 

Bachan Singh v. State of Punjab, 1980 (2) SCC 684 

Machhi Singh & Ors. v. State of Punjab, 198~ (3) SCC 470 at 489 
A.D.M. Jablpur v. Shukla, AIR 1976 SC 1207 

43 



0 

QUESTION: 1 Whether article 17 and article 24 of thifV~oijs@J![Qf'!.~b_eIJ_1_1J_a_g_e non;; 
,., . . -. . _ suspendable during the operation of a pro.clamation of emergency? 

· •~·~•:·~. ·,t" r- .. : ;i: tn~r•1r!e1.-•u,~ 1:=::t-~2~} ~.) 'thisnoit!JHh:,100 :::;fit blr.➔ilqL' asri huc.8 ;.~n:1eK;u8 .B-E' 
45i.· '''lfls 'ii''matter;fcir'consideration wheth-erilArticle·:359,1A,may, be:amendediso·as,to"bringrit 
i6''.c'onfonnity w[tfrt~~'requir~riie'iits"oflCC~R?W'JC,'.) lsncilsrnel, ,1 $/!i c,; f(;~o1o;cp);3m)bO \jf!()~!}<:; 

:...• ~vr ;;• ~- .~i";,...,;; ,l, ·,--.. ~.,-....... ,.,,,;• Pr' h·-·'-1 ~ ' rt "< n ~ ~· ,_ · ; - ••• ;.,:.,, 1 _,.,;.-..,;-:r: ..;,.; t·J ... ·~:yCDS 2:sv; Y11c.;;:3--., n~R1-... 9/,j lo nai!Ho: .. hs 9:/H JS 

QUESTiciN: 2" •'J Slio'uld'-'Afticle' 359l'f;A: 'be':ainJ~ded •to,proitide,that• ·Articles123t1aod.;25~of ,tlleI 
Constitution cannot be suspendecl•Jby-"a'iPiesidemiaD'.Orderxpassed,,undi:iti 

, . Article 359 whilst a proclamation of emergency is in operation? · 

c:'.~-:,'.: t·: '.F;:::~':',~ .::~·:{~?:)\~l~t;)_'.~!f !i,;:~;;;[~i;,,~t~,l]if r~i~~~:!~it:];l~i~::~~r1l 
\~~! '-7. . • . 

:jE\,: t:;::;i~ ;i~,::;%~:£f f ;~;;::r,z;:~,;;;\;:~t:f t ;'"" ea,,o@ 

,' ); :·: 
r,.: .· 
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c-,·l) r;;,ij51-,qD s:oiw G 110'.Jsn'~i!i,.:<~ui:sT~NNff~J,B~:~ ;~,;;,,\;;;;,:t'. p;'.'\':'t 
;c r;0i,:"1t2a1 .nc!SN!.AR,~l;ME:~J,pF 13~~QAME:NT-ALJ~IGtlJS 
1-0 :y,;~/o..:, .:ihid lo :.1::.11::la :n A{.':O .~::.j,::_-'.;" .r,oind:2-1 .::Jo; ,'~;') t.-E'-:·.: ~: SJ,~:: ::,!0.-;,1 
.v_. = .. ~:~c ;::; r:n;n1qo ·i-:31,;.:; ,._: ;;:,;_:_;floq ,:i2::::u:r1i::i! .=:.:c.c ".:l·:;·._;; .:-·:tvm ~,:1:::-.::.;:: 
~~:.::· ~F':if1sqmi 1,::, grt!V~:liun ~u }.".~1':1':o -:c £•:.:~=p'J..,,: J1d ,:' !:: :'.:;'.r:-,,•i .ri~ ,:-J 

I b'.1R ;,ARTICLE·,12,0F..TH_E CONSTITUTION°r., .)•"''''<'"c ,._· :,,, .. ,,.,: r •• , 
1o t\!~l 18ii.lo \"fl310 if;.1'iJ/:~1.:, _J;.;i:),J?.. ,:.i:T1r.:····.r:;~ ,;:-::1;(/~1q ::-::Y°1; · :•!r,.~~":1~\1iir1:, 

No. 1 Should the definition of "the State" in article 12•,b!lL~/<panded to include (a) 
statutory corporations, other bodies and institutions in which there is substantial 
State financial assistance or pr_!!~ominant State controt~nd involvement; 

YES □ NOD 
:"::'.'_, n_i_.If' ~~~-J-Ji e i\-.;~:r,_ JA1~W'Jl'./.4L1t~~;~ c:1~u:::~ ti_~~- ..,:JL.t::ioi H. _ ::l_:· , ,;- --~'. :-; :..F _--~ 

Y :-Ji! UT~.; .J,~; --~-----
(b) Non-State entities, bodies and institutions which perform ·quasi-governmental 
or public functions which have repercussions on the life and welfare of the 
community? 

-

YES □ 
i:ol:..:t,ricnn! l-.::i ~q-__,(;:·:;f!." .S ::.1-c:•:: )"ii~,-:-,,-,,_ 

NOD -
' . . 

-.,_,l;'.Dd-"::;.;6~1~· ::id vis.rn n.::i.i~.i:r .. :)i ;: ~o i1t::hs.o :=: tjnP. :-:,.,;s'il F:--;; · ~,; r:'~,: _--.;_;-1-1 ·,~·:f! •t,iJo · 
~ ~;~·11:;J {}nh--..c':o1-=-:r-;J 1:: o:~:-r:t:,:.::::: tnl noil'!:L;_·,1c.1,) ·10:J > i,: ff": .. , -ii (.z;· ··:t.l :::n, 

No. 2 . Should it be provided in the Constitution that a judicial order, which is without 
jurisdiction andinUII and cYQid ~n:be. yjolative.c;,f,th.e f!JDc!~mental right guaranteed 

~i,;/'~,~\~!~::;~ 1?~;·'',;~,;::,~;l\:~:;:. ;;: :~:/~;;;;l i~~ ;; .;{~~-~ ::r;~'.,::~: . 
2H0bi bnc ncHtYES'D1 hsqff1• ~nS 0vi-s::NO,tJ:-~:.-;: ..:JJ o;:;:; ::t.:"· ;r;o ...,. 

.:,.-;:_.'i;.-, 1.- 1~.., ~2- -:/'Gtj'! 

II ARTICLE 14 - EQUALITY BEFORE L:AW 

No. 3 Whether article 14(2) be added after article 14(1) in the following terms? 
k, bs,:i-·J -,~-:~lom-:. ·;::,ih·.rh•.r (£:•t ! ):~! •2,1:~li·,:_. lo 1:(. ;i:Rl/~ t:s!~..:i[\jus !Jt~r ":0 t:!~i ::1 •: :: 

1 

~c,;JDnc,,,,; lo Article.,H(2):;;Eq!JaJity_.inch,1d!3s_,tl)e_,full.".<!nd, equat,¢nioYmE!n.t.,of all rights and 
freedoms. Nothing in article 14 shall preventJ]le.;~t13teJrqm.J1J.<!~i!)g any provision 
or adopting any measures designed to protect or advance persons, or categories 
of persons, disadvantage.9 oby unfair discrimir:ia!i,qn, for the purpose of 
aGbi~Y.~-~~nt9.f-~_qyi;i~i!-½.1~.c..t h:•;;;1 lm.:.: gn~-:~:..::j2~1b ,nnrr: :l.'o:1f .:..,;1a;: -:-: - j, J} 

No. 4 ;,:; ,1GnWheth_er;,thecprohibitedJ1ea.dsacofs_discrirnioati.9.n: b.ll \lX!~nded and the following 
heads may be added? tf1::.rr,dc:n1 ,q 'lo ~:1s:•~tt~:-::11 ~;!''JGii-]•1~1 ' 

Ethnic or social origio;:_colour; age; languag\l;_, political or other 
opinion; property; birth. 

YES □ NOD 



No. 5 Whether to give the gU.!l(\ln.l~-e,,ag<!iQSt/1,on-~iscrimination a wide operation t!;ie 
following clause may b1fa"dde·d1·;,,;...' ·'·-· · .... 

. i·~ . .-

;:, Di~crimin~i1o'fi1,1sti~i1~ liiciud€ ahy 1afsiinction;, e'xtluiiion, restriction or 
preference based on race, religion, caste, sex or place of birth, ethnic or 
social origin·, .colour, age, language, political or other opinion, property, 
birth, which has the purpose or effect of nullifying or impairing the 
enjoyment or exercise on; 

0.an~ ·equaL focitirig' :Of :rigtits;_,tieiiefits , and 
entitlements In the political, economic, social, cultural or any other field of 

· 'c"publlc·lifei' dc'r·~ .. •c:s:,~ ·. t ; · ·: ,, l: 1 ,.;.·, ; .!'·'' 
i,~ ,-.l,'.• • ,•-·••:,t~L;S,:•• ~)'ji" ;.•. ,r •l• •~, • •,:;:,-:.... t ••• 

111 INCLUSION OF ·JUDICIALLY DEDUCED FUNDAMENTAL RIGHTS IN PART Ill OF 
THE CONSTITUTION 

,::::1n:;;,;-n;,-;~•-."i-:)-'~=}~ .• ; 111,;k.~:; JTJ, ••·J.::. ..:. r,J',i~n: r:1·1: • :;-•, ! . 1--.~- :;,,;-'-:":: ., .. -.--~ :·c:~ 

[A&B] Freedom of the Press & Freedom of Information 

No.6 

No. 7 

Whether Freedom of the Press and Freedom of Information may be specifically 
incorporated in Part Ill of our Constitution for example in the following terms? 

r -""'. :,·<,- , ..... ,. !;-,,~,!)1:j ,7,: -.:-""· -~1,;r, i:'.~•p .... , -'i : ·-\-·-·: · •,--.. i - 11,. 

: • :: '· ,:: .:;ii1~ie119(1 ); All '6;tii~~~:sh~i1 ha~e the ri~ht/,. : ·' ;" ; ::; · : 
(a) to freedom of speech and expression whii:trshall include the 
freedom of the press and. other media, the freedom to hold 
opinion and to seek:,'.°receive and impart information and ideas 
regardless of frontiers. 

YES □ 

;- . -~ <:· , 
In light of the suggested expansion of article 19(1)(a) whether another head of 

: restriction·· may -be· added, 'namely;:. preventing;. the,'aisclosu're"i of information 
•- · reiceived'ln confidence?· ····:. , - · · ·: •n•: ~- ,, .,,;;,-',, .,_., , --- , 

-:; ... ~)(11~·::.. ::-~ :;.:-i YES □'.:· 1" •' -.<'"'-,.J \NOD).- 1-t ... ::~,.rl i! ·;:..,~:.-_; 

[CJ Torture and inhuman, degradln_g and cruel treatrriifnt ·oYpunishmerit, · 

No. 8 Whether a specific article mafbe Incorporated In Parf' JII of the Constitution for 
example in the following terms? 

.. , , No• one· shalr be subjected 'to'·forture· or to; cruel, inhuman or 
degrading treatment or punishment.; · , '"' .:·:-,, -,," - : 



[QJ 

No. 9 

[E] 

No.10 

[F] 

Right to travel abroad and return to one's country. 
' .J f '!; . ,: .. ' : . : ; .. s' ': - • . 

Whetlier right to' travel abroad and .return fo · one's. country be specifically 
incorporated as a ·fundamental right ·subject lo~restridions for example in the 
following terms? 

(a) Every person has the right to leave and return to one's 
country. 

(b) Nothing in clause (a) shall prevent the State from making 
any law imposing reasonable restrictions in ttie interest 

· 'of th!l sovereignty and integrity·cif India/security of India 
and friendly relations of India with any foreign country. 

YES □ ··-No □ ,·'. ·. : -::..: 

Remedy for violation-of article 21' · . -' ' . . . .., · c' · , 
,- : - • r, . · 1· ., • ! : . - ! 

Whether an eriforceable•right to compensation ·should be provided for example in 
•• C the following'ferms? ' ' ' .. . . . . . • ' 

' • ~, • l ;"!- • • : ' 

. · · : . 'Eveiy piirson'who"has been illegally deprived of his right to life or libe_rty 
.:' ' . "stiall have·an:enfori:eable rigtitto compensation. 

L- - 1· P ·· ; i · ,, , ; 

YES □ NOD 

Privacy 

• I' · ~ ' ' ' •- • ' 1 ' •' ,1 ' ,'' •, ' .]. •. ' . ' 
No. 11 ·' • · ··Whether the"Right to Privacy may be specifically included as a fundamental right 

[G] 

and subject to reasonable restrictions for example in the ·following terms? 

(1) _ ' Every person h~s: the rigtit'io· reiiped i~r his private and 
_- . . family life; his home'and,h.is·corre~JJohdence. 

, • • .,. ' .-:. • ' ' f • ;,_ : •••• ,·. •' • ' 

. (2)' N~tHind in "ciause (1) shali p;evehfth~ st'ate from making 
any law imposing reasonable restrictions ori the exercise 
of the right ·conferred by clause (1), in the interest of 
national security, public safety or for the prevention of 
disorder or crime, foi the protection of health or morals, 
or for the protection of t~e rights and freedom ofothers: · · 

Right to free Education. 
·, 

No.12 Whether the right to free education: may b!J .. sp~cif!cally, ir:u;!\Jded in the 
Constitution for example in the following terms?-· ----'; .·J, .. ;;,.-, -,-_ •··. 

"I I 

• ··-·' ".' •' •• 1 '·. ·' 1", (a), EV~ry:: child 'sli~li have"'tlie" Rigtif io•·'free·' Ele'mentary :: ;- ,_;;, 
' -. . -.; . 1 ·• •• ,: Ei:lucatiiiri'.froni the'·age"of five' years:uiitil' fie cdmp.fetes the age 
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' ,,t;½ifi!;:-~~::, -?'1;r:r;. {.1! r&!ui0-: L .1 Ofioids levilT.t o1 hioii1i 
of fourteen years; (b) Every person shall have the righf'to 

"v:liS.'JIT!oeq~ ;: _ 
sfii ni eiqmc -. 

-ur,oe\!U_<;?jiOIJi qeyg~d !':i!:!; a_g~_,9},; 11,·Y.8,\lrS Wj!l/jf1 t~~~;&i:ryit~ of the 
• an,:§ti\l!.!f~ ,es9~oIT1i<1JcallitC?ilY.~!19,~\l~!l.lPPmelJ!. !Jels1oq1o;ini-

e ,o,-1 
I 

[HJ 

No.13 

[I) 

(J) 

No.15 

No.16 

YES □ NOD 
· zm1:3f gniwoilo1 

(s) 

Right to clean and healthy environment. .yuu, --·· · j 
nnl:it~ri, ·1 ~ ~--uj1,:; ::;dr !ntNei·;:.1 H::·:!s (c} ~~ieusb ni pn!_...::-:. (d) 1 
J;;~·".- ,; 1/VhetlJefrn!f:lei,'Jig~t":to .. ,9l_e§.i:i, _l;l_r;,c;!ec!J~al!hy. .l!!Wironment may be specifically 
si,,ili :. ,inco[PQ[a\e1;t[p)th~-c;;paP.tl!fr,Qf·f,!-1pd,ij91e_Q.t~I Rights for example in the following 

.\ ,! term.~l1:no1 \iiS ;;;iw nibni 1o encitsl~i-: '{!Li;--:~i-. ;~ '. J 

Every person has !!)~;,ljght "J 33y '1 
(a) to an environment that is not harmful to his health or 

well-being; and I 
(b) to have the environl1)1:,nLprotecte,c;t~;!9fd~EJ )?~'!E!,f)!.,~f; [3i 

'.01(j e(i biu,];;1;.i.~l'le~~~~;r~~;rn::~~~;'.f;~\,:-'.h~:~;~_:;,,1,~.:sonable 01 .:Ji': 
(i) prevent pollution and ecologi~\l,\,g§g~\l~\l!ion; 
(ii) promote conservation; and : 

, ,,i,j lo tn:w:Qi!l, ,;,s.~l/,9UrE:,e.c.e£i;l_9~)R~Jly, . susJa.)mi,q\e _ developm~nt 
.ri-/:·s,;::(;S~,:nO:} ~PH:i!:~~~!d?JsD~!~ral; reso~~qn~t::;Whlle. promoting 

· 1usth1able ecoriomic and social development. 

YES D iJ OYi NO D C. tErY 

Right to have access to courts. 

;J!;'r ,;; 
a::•ei·_yz; 

~s~r: -. 
$-QO: = 

r'<1 ;i;n,Jig_r\;~f,~9c,~.ssJp;C.~~~~,,~l1/~)ib,e_ ~eeme~ /9i1ncluqe the right 
,:,rl8c.•bf~as~J,8~)y·,~8!!8.{Y,),ag~i e~1,1e_d1t1ous disposal of all cases 
" Before all courts,-tribunals cir otlier 'fora and the State shall take 

, ,;JiM ~~~s,9:i~-~1,l~!~~J c?ja,f,~i,nY~~ .\!1~.~bove objef~ye. 
0? ·y-;;E.-~:b1.t3:.=n .:.;:-:d.i:1:· Ji"J85"i !?flif!o.nr;mi_ ¼~,''_'.) 

- -i ,.., - ~ --1.,.. \·~ i..,.,.1-0 1.,.,N.I Dy- ,, . • ;1 ,r, .~:; -:.·1:...1.J~:,.1 ~,._; v=:: lv\-,1J,1 .111\,:;I , .: 

•:1 a-rb 101 10 ~k:lc-.:~ ;-,ilduq .,,1t1u:::1c: is; :1. 
,HG-e1 lo i1L,!i~:Jk:1e: e1it -;n1 f:)fflh::: 1(1 1f:fn 

Whether article 39A-of the,Dir~ctive Principles, whici).,d.E;als with equal justice and 
free legal aid may be suitablyincorporated in Part Ill ofthe Co~stitution? '' 

YES D - NOD ,ik::.ub3 5 .,;t 01 iripii'l , [:::!] 

f'r,h ·1;:.nhsii'N 
·t1~ :;c.dufihmc~] 

S:f ,G.Vi 

(a) ~~-l(l!~er,~l?rflY,~l}t)veA!lt~r\ipr s.h~!:JidL~.e abolis~_l(ld,~.,r, (b) whether recourse to 
prev~m!l'~, p,l(lt~i;i.\!,o~,d!~OJ)I,~. ,b,ec,,,~/l~.-i,0/11~ wheg }11nei;re is a declaratio~ of 



:mm,mr.A %l, ~?i\irggRg/0~\!i~lr91~Ri'~1i0 !i"s:1 18t1it~~, cbR;1nJi\'~~B 8?11tl6rtl\iere 
disturbance in the country? ·-"' 

is internal 

YES □ NOD co,1 w ..,_,. I 

-·---···-••""- ··---·~- .... , 

iJ83Y 

YES □ NOD 

t;::ic;11 ··:zrir:;,~ 3HT :io ecz ::JJ~i!THA 

~ft ·10 ~GLJ~!I l~ ~~81~i~~!X1 ebi'i01q o1 t,sbri;:;ri{s · ... ~t-8GE sbiJ16 bluorl2 , SS:. 1i 

~-b--:;,·,rn 1~•IJC!U bewi,~ih'e'r'11t9ti8~r,3•/i'/iA1~[y 'ife tk"rfi~ii8~'d' bf J8Bi~'?F c/F1iN111JRitor example the 
, II , . \·ni"dnc.,1aqo iii a; y1onspier.1 .1 rn - ,sm6:JG ;;J s Jc;nriw ~cc. ,o owing wor __ s"/ · · - · 

..__ 
1 

n'.,,i.,.. · r, -~~v 
Deprivation or acquisition of property shall be ·only for a public 
purpose and upon payment of a sum which is not' illusory. No 

. . deprivation or sicquisitiori .. of p(operty shall be invalid!!ted on the 
}108b/15(J2u2 ·fl0•1 sllsrng'rou\\'i:l'liA~t'iflet stllh1!lwa'rcfsd·'is' ihaae~Lal~'0~1~g/Ah1!"same is f,S: _,_, 

. pate~\i~'iii\:i'sciiy? lo noil8m,,:~c, , lo 11c:,H;-1sq0 sHJ gnnub 

' ,-, ,.,] ~ . ,~ ~J_,~, . 
Provided further ttiat• no deprivation or acqui~ilion of agricultural 
and homestead land belonging to weaker sections shall be, done 
without providing the persons so deprived, lands of quality at 
least equal to the lands such persons previously occupied or 
otherwise adequately rehabilitatec!. · 

YES □ NOD 

VI RIGHTS OF CHILDREN 

No. 19 Whether children's right falling· under the heads of non°discrimination, best 
interests of child, right to life, survival and development and the needs of the 
child may be specifically incorporated in the Constitution, preferably as article 
23A? 

YES □ NO.□ 

VII ARTICLE 31B AND THE NINTH SCHEDUL:E 

No. 20 Whether article 31 B be suitably amended to provide that the laws in the Ninth 
Schedule which enjoy immunity from challenge on the ground of· violation of 
fundamental rights will be thos,e laws which in the pith and substance relate to . 
agrarian or land reforms or'• laws relating to social security, quantum of 
reservation and laws which give effect to the Directive Principles of State Policy 



0 

_ ,in articles 39(b) and 39(c)? [For text of,1;11ticles 39(b), <!rid 39(c) see Annexure 
. IX). ' "J , .• ,._. ' .J ' - ' - , '. _.,.,.} ... \ ,. I C 

I;~! " I •, ' ~- 1' ., ; 

YES □ NOD 

VIII c CAl!ITAL PUNISHMENT 

.. J 

(a) Should ,capital punishment be abolished? (bl If. it is to be retained should its, 
fete.nti.on lie, cori~ilfld 19 ce~~in'\ir~ye off~nc~s likf~aging ,.war against the' . 
gov~:r_nlJ;le_nt [Section· 121, of.1~!! IP_C]; seditiori [1 ?41\ of l~:~lf (;] ,C>r terrorist acts? 
' ........... ,..... .. ------. 

. . 
YES □ NOD 

. ·:,_' JL.;j ,11 

IX ARTICLE 359 OF THE CONSTITUTION 

No.22, 

No. 23 

.... ,•p;••-::•::L-=. -,--; !1 ••• / 
Should article 359-1A be amended to provide that articles 23 and 25 of the 

__ Constitution cannot be suspended by a Presidential Order pass_ed under article, 
·3sil'wliiist a prodariiat1ori'of eniergenc{fs iri operationJ_. : ' :, : . >. . · 

, . YES □. 

• ',: - , r-;, f' , • • C .. )•. !••~ • ,•11: :. • "( '• • • :1"'.1J'J • 

'"" , Wti~thi,r,,9rticle 1? and articlfl. ~4- o,f ,the_ Con~!il~li<?I) "be. made non-suspendable 
· during the operation of a proclamation of BIT]ergericy? ~,c --, 

,.,_, ,. '•· , . G 

·• 

,,_ 

-·l ·:: 1;_m,::-;r, 1·, ,_·,.:ci: .... 1-J :-:~i 
':_, .. --.'!i,•1· 1: ',( '(lt'. U1'"fl:' {' l"; 

r '1':.. .,. ._,,: !h ,i- , , : ,.::'f '> '·ri ,1,i !!;,, :. '_. L.~,- ,!, .":,·_,;, .,_ 

.-~, ,___ . _;J~. :.~ .. - \.~ . 1"' ::-·~1 1-- : •~· n- ··::.." ... · 
• · .1 1 ... ,. • , ; ;: .-~· l',-:--- :', 1

• ··:;. .:_,:L·· 
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- ,-,, •et '. 
-·~ :: ' ' ~ . ANNEXURE-1 

U. K. Human Rights Act. 1998 
Section 6: - Acts .of Public Authorities 

.. , 
! -

(1) 

(3) 

(4) 
(5) 

(6) 

It is unlawful for a public authority to act in a way which is incompatible with a Convention 
right. " ... 

(a) 

·(bl 

• I • 

as the result of one or more provisions of primary legfslationi the authority could 
not haveiacted differently; or . - · ·. 

, ; in the case of one or more provisions of. or made under primary legislation which 
cannot be read or given effect in a way which is compatible with the convention 
rights, the authority was acting so as to.give.effect to or enforce those provisions. 

• ·, ., • •- >. .'- : , • • 1.• •.h• : . ' ' , 
.,, .. \ ' - ' 

In this ·section \iublic' authority' includes -

(a) 
(b) 

a court or tribunal, and. . .c-,. . , ... . . . ., .. , • -. . ... 
any. person certain of whose functions are functions of a puplic nature. · ' 
.Buf dcies.'not include either House of Parliament or a perscin,exercising functions 

'· in coimection with P.roceedings in Parliament:". . . . .. , . , . ., . · : 
. : . .. " . • ;• .. , . . . • ' ; • ' ' - ' !•' ..,, 

~., .·,r;·;;._, •:, 1 :,'., . · :· l' ,·- •- -,.,.• .. " . I ·, ~ '· '., 

In sub-section (3) 'Parliament' does riot include the House of Lords in its judicial capacity .. 
In relation to a particular, act, a person is· not a: public· authority· by .virtue only of sub-
section (3 )(b) if the nature cif the act is private. . . . ' . . 
'An act' includes a failure to act but does not include a failure to -

•, (a).,.. introduce in, or lay before, Parliament a proposal for legislation; or 
_. · '<bY · • · ·:make any primary legislation or remedial. 

The Constitution of the Republic of5°~uth Africa 1996 · _;_. ·_ · ·' · ' ·-~.' ,, ... · · 
. . . ' ' .~ :_ [. 

' - 'p 

Article 8 (1): _Applicali_~n .. _ 1 . · :,· :;.. · , .. . .. , ... _ (' .c : . 
• , , .1 ··t·; 1,1· f · 1 . · • , . ,,' , • '. ,, , , -l · 

The Bill of Rights applies to all law, and binds !tie legislature. the executive, tne· ju,diciary 
and all organs of State. 

: .... -
The Constitution of the Republic of South Africa 1996. . ,· ., ., . . , . . _. 

, . , , Article 9 (31: The State ll]ay ri9t unf~irly -discriminate directly or indirectly against anyone 
on one· or more grounds including race, gender, sex, 'pregnan.cy, m,arital.status,, ethnic or social 
origin, colour, sexual orientation, age, disability, religion, conscience, lielief, :culture,. language 9r 
b'rth , · .... • -·-· "•"". '.··<·- ·'' "'--· •. -

I . .-. .,.- ;• ., I . . - ' ' ' '' I I I' - ' ' ' ' ' ,_ -,. • - • ., - I ,. ' , , •. • • . • •• ' 

· • ,. • : :;· ,.... •-:; : • . . , • ; , .• 1. · , • '. '. ! . -~' 'l , : J ,-;-· I • 

lnternationarcovenant oil Civil and Political Rlghl!f1966 .,_- , .. · _ 
· · · · Article 26: an persons are' equal befcire the law and afe entiiled without any discrimination 
to the equal protection of the law. In this respect, the law shall prohibit arl}',.discrimiration and 
guarantee to all persons equal and effective protection against discrimination on ·any ground such 
as .race, colour, _sex, language, ,religion, political or other·.opiriion; national or social origin, 
property, birth or other status.· - .. , .. ' •.. . ·· . . " . " • · •. ' • .. ·· ' ' 
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ANNEXURE - 111, 

Universal Declaration of Human Rights of December 10, 1948- Been ":t;:i.!\_ etfigi;;j rn,;,., H_.;,_ .IJ 
Article 5: No one shall be subjected to torture or to cruel:'iriliuiliaii'!6r'.'degra'ding-treatmenti 

or punishment. ' 
m.r1 , ·-10~ a r:Jlv~' eidi1sqrno:irn P.i ri:,uiw yJJ\'.' s i 1 ; !br, ct yihorHw~ :Jilduq s 1Gi iuT1;t1s!nu zi -1 ( i) 

International Covenant on Civil a~d Political Rights 1966 · .ili:J, , 
· Article 7: No,one shall be subjected'to torture or to cruel, inhuman or degrading.treatment 

or punishment. In particular, no one shall be ·sulijecied-,W1tiioilt''his'ffe'e(roii'seYif'fu{'rii~dical ~r1 

88ii,,~Jifi~i-~t~~~~~1?~~~1i·i~·1~~-! rismhq lo 3noit .~1q :J:om ·1,j t)no 1c 1!tJ~1;r: srtt to (r,' 
1n ;vHnG1·3~;ii.i b51::rn svsrt ron 

rti. ,, iol!stcigt=1i y1smhq ,nonu !::brim 1v .~u .?.fr .. ·,v<;--:q :-n(}m }O snc- 1v ses.) Bi~t ·~NNEXIJRE - IV 
non,;.· ·~o:J eiii riHvv E:idilsqrnc.1~ ~. ri:1lri'i:1 v_Gw _ i' ti.:;ile ii$VlQ ·m hsm 0d mn~o:> 

univ~rsiifoetl'r'at~tioW'ot1i:t11iTl~ii'Riaiit~"ot'oecember'10:019,1e'uuus e·H ,3
1,icii -

Article 13 (2): Everyone has the right to leave a11y ,country, .ii:icludin_g his 9wn, and to 
return to his country. ·· -~abu:~111 '(!:t1.:J11Ius =:mouQ ;1rn:~s~ t1d1 r• {t} 

International Covenant on Civil and Political Rights 1966'n" Jsrn:ri!;/ ,,,~ lH!O'..- ,. t:2\ 

,- , . Articl~'.'12''(2j:"~Y.~ft.ilri~'s~aJI b'ffre~J§.\e~vjl a~y~~ou~tr,y.;fucsiugi~.9~his'.~wn. (ul 
,,,,, 'Article'"12''/3l~'Th'e·a1fo\ie'rtientibne·d 'tights'~hall''r/ot·b~'subject'to"a'/iy"r~strictions except 
those which are provided by law, are'he'ce'ssa/y't13fjirotiict'nationafs'i!cunty;''public order (order 
public), P.Ublic ,health or morals or the rights and freedoms of others, and are consistent with the 
other nQhU~&C;OQn'fz'e'~ frl-ih~ nreS1Hrt~ca{ien·~nt· :~; ;on _zeol) ·,riomEii":St.!' !t:} no;,:.,f)p,~dtJ-2 n! (t'j 
•OI' • 'J>:iilcle9 1°2'1/4jf'Ncr6R~•'\lRail'~'e''arliiti"aril9'de'°rivecl tiftfie iighFiSei\ter f1is'o~n:'cbi'intry. (clj 

.S1c' mrzi"J;)S er!! !O 8!l!1Efi O;'J1 ii (d}(i:} OOi1:)Bi'. 

- o1 f.i'H.Jlki1 a f'Jhi;!::mi : ... ! ;::sob Jud t~s ·01 !fiLl!is·1 G asbu!.J:1i 'i.Js n.~- (G) 

10 :n0Bslzlg9f 10) IB~oqc11q n Jn::.:. sih;;9 .~no19ri ·•{GI iO ,nl B!Jtibc•unANNE{XlJRE v 
.isibcr:::J J 10 nnil5ic1ig;-~! ytGffli~q -~ns mlsrn \ u 1 

International Covenant on Civil and Political Rights 1966 .. , , .- __ _ 
Article 17 (1}: No one shall be~siloje~cte'd''.to"aflllir~ry~l\f'J(ini?'whli!inte'f/~fe\itefwithq,l~ 

privacy, family, home or correspondence, nor to unlawful attacks on his honourancf'r'l!pJtliticir1?liJ6 
(~. Evervone has the r,ight to the protection of the law. against such interference or 

~tl:~cks. I vn).ev1ru:ioxe er!J ,e·1U.b!Z1ge1 em clx ••-' ons ,wsl !Is oJ zstlqqo eH1gi?l to ma E>!"i r 
.e-~.oJB lo 2r!B~}!O lis bn.G 

' ANNEXURE ~ VI 
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eirir~~f.;1Jr~~!!?~~f~~~,~~_P,~~~~.9!~~~.U!~. ~fr!c~ ~.9,9.~; eJld12aimbs zr_ no~sv1sze1 ov1 
n• 1 ,.~?.~--, (,;sl "Yr%,n~ •. ~-~;,,J,~d "'t't'J "t',! 2Gh11;;· (! Jt\'I nrh•l2~8~~Js, ~G no1l'i~\ ~1!~1 lo e~1J 
'J1tlf81·1 "t: (ab;j Tl s lW ghn1ngvi;oli18!\liec::n j~ti~,, 15c"?J1 arq;iJ-•,1d,<3jf~lr(J e~.~·J?:.~Lfifi,f; br .. 7'~Q; ~~1,1U d 

\ to ave t e environment protecte I or _5 Tit -ft._~9p
1
1~1uq.) tl?,~~~~nb.)an future 

generation, through reasonable legislative and other m·easures that -
(i} prevent pollution and ecological deglkdation; 
(ii} promote conservation; and __ _ 
(iii) secure ecologically sustainable development and use of national 

resources while promoting justifiable economic and social development. 

,•' -~ . 
q~t c:~~..i;.:: ..... .:::.~:'.,.:,"'! br1s liviJ no tru~nsvo:) !snoi!r. ·. 1ni 

ANNEXURE .-Nill 

ja;.5;;,; :1u.J;•:rrmb .lo lriQu ::His lo liu;;:li LlC;,iit:,::: •~:. -~::·.·:.:..· ~:1DC91Q t:-:ij c-! \{tl69 s!sfG ynA G 
~1., \1:;1[Kj(r•19Jni srll fi~.!~-H.J"m1 .insrn.:vo'J Jf!92:81q f:,:;! r1; 2:.ei.t1sLl 2sis12 wrfio. t•rU m101n1 vlsJ61r _ ·~i 

;:, brir; b:)!~Jm:~l' BC!! Ji rb:ri'N rr:D1t 2noi21vc1q r:-c,:-r I · iJ E;nn,tsl.-1 b9t1nU sriJ !u IG1'::lr1s~AN.~EXURE.~ IX 
fit'-=-,.; -~c·i1 ,--/J1iri'1~:, . .c:b:_~ .. ! '.._">t'J ll:::r!~ .-1,)iJT,:}lr!L:i[lfnOJ 1-:.:H1ul /'-. ,baiHUl:JS <.G\~, Ji il.:::;;rl•.~; \'d 2.nO?.f' •·l! 

The onstltutlon of India ,·•0·•1Js11n·,,-.h '''J" ,;::•-r·!,-;,,n, Ji 1'01N•~· l'O' cjcl1 or1J ~r-.. \Pt:·ou ,,Ill · • 1- ~c., I ._., •;,I} I • ,,. lw IIH I ,, G<- II,• 1 ,i,_1 oJ 

ANNEXURE-X 

Second Optional-Protocol to the International Covenant on.CiVil and Political Rights 1966 -
[Relevant extracts] · 

Article (1 l : 
(1) No one within the jurisdiction of a State Party to the present Protocol shall be 
executed. 

· (2) Each State Party shall take au necessary measures to abolish the death penalty 
within its jurisdiction. 



., . 

(1) 

0 

•• "• a •I••;':. 0 • ',..,: ,,_:-:'., ••••••,' .,....,..,.L, ,--

No reservation is admissible to the present Prcitbcol'·except-for a' reservation' made' at the 
time of ratification or accession that Rrovides for tJie·'applic:atioii of ihldeath-pemiity in 
tim,es, of'ii11r -purs·u~nt'° to' a cohvi~~9~ _fiir)( nJ9st''jeri!J~tErirri~ 'i;f a military nature 

· ccirrimitted during war time. ' · ... 0 •--'·'o··, · -· --" · ·--
, ... ', .. ·-·~·:••,,-.•::,·•i,,;J "}-:_.-

:. '-_, '. ,' 
'ANNEXURE - XI 

International Covenant on Civil and Political Rights 1966 -
u 

. --;,; ~ ;:. 'l. .,. 
Article ·4-' .. · ' 

0,, .·, .· -,· .. -.c.--,·,,-,·,., .-·•.--•· 
1. In time of public emergency which threatens the· life: of'the 'naliori' an'd •the"existence of 
which is officially proclaimed, the' States Parties t<i the pre~erit'Covenant' inay' tfu'ke''measures 
'derogating from their obligations under the pre'senFCoyenarii to 'tlie exte/it strictly re'quired by the 

' • I ' - • ' :-, • ' ~-. • . ' , - _· ...,, •. •·. ' r • • • ' • 

•., exigencies of the situation,• provided that 'such measures are not· inconsistent with their other . 
' obligatfons·under"lnternationallaw arid do not involve discrimi®tioh'saiely·on'ihe ground of race,'. 

colour, sex, language, religion or social origin. · : '' 
:.·· ._ ' " ~ I , • ••:: .L • • ! ;.; -:: !_ ·1 • ____ • ._ __ • ':J·_:·;~~f'~ +.~I .. 

, . .:z: -_-; No derogation from articles 6, 7, 8'(paragraptis·1 and 2t ·11;'is;A·a\1nd 18 may be made 
unaerthis'provision:· - - ',-,: ,· .. . ' -- •--·•. '· 0 ·':,_. • • ._ ".,i,,: 

3. Any State Party to the present Covenant availing itself of the right of derogation shall Ii 
imlJled!~t~ly )rform the other States Parties to the present Covenant, tl)rough the inter!Jlediary of 

.. , the Secretary-General of the United Nations, of the provisions from which it has derogated and of 
the reasons by which it was actuated. A further communication shall be made, through the same 
intermediary, on the date,on which it terminates such derogation. ,,,_-.-., ", · ,,, ''0 '; _., ·.-, '. 

Note: _ - ,}'. -. ··. ~ - ·:.. •;1'•. 

-- Article 6 is with regard to Right to 'life. Article 7 is--with reference 'io tort~'r~. or cruel, 
inhuman dF degrading punishmeni. Article :a deals·'with 'Rrohibition ''against "slave/y:, .A.rticle 11 

' - - - • ,- - • • - , • • I , . • - ' : ' . 

proscribes impri~onment merely·on the ground of inability to fulfil'a contractual obligation. Article 
15 prot\[liits'retrospeciive operaiion oi'criminal laws. 

0

Ar!icht16 prbvideslt~ai)iveryolie'shall have 
the right to ~ecogniticin·everywhere as 'a person' before·tiie.-law. Article-·18 guarantees the right to 
freedom of thought, conscience and religion. -

,> 
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I 

EXECUTIVE SUMMARY 

. 1. Objectives of the Paper 

The paper concentrates on the evaluation of fulfillment of the social and economic rights of 
the citizens of India recognizing, however, their close inter-dependence with the necessary and 
simultaneous fulfillment of civil and political rights. 

2. It addresses the following questions : 

□ How far has the State fulfilled its Constitutional obligations to assure every citizen 
a life of dignity? 

□ What has been the pace of social and economic progress in India? Has it been 
fair, fast and equitable? 

□ To what extent have the constitutional objectives and aspirations in respect of the 
Scheduled Castes, the Scheduled Tribes, other ·backward classes, women, 
children and the other weaker sections of the society been realized and fulfilled? 

□ How has India fared vis-a-vis other developing countries? 

□ What has been India's development experience after Independence? 

3. It identifies critical achievements as well as significant failings in the aforesaid areas. II 
points out some of the lessons learnt in the last 51 years of the working of the Constitution and 
highlights factors that have constrained the 'pace of India's socio-economic progress. The paper 
finally raises some key issues and identifies critical areas for action that may help the country 
realise and fulfil its constitutional commitments. · ' ' ; 

2, Constltutlonal Asp!ratlons 

4. The Constitution of India rests firmly on the principle's of liberty, equality, fraternity and· 
justice. It reflects an uncompromising respect for human dignity, an unquestioning commitment to 
equality and non-discrimination, and an over-riding concern for

1 
the poorest and the we,akes) in 

society. The Constitution makes it mandatory to protect and promote freedoms, and to assure 
every citizen a decent standard of living. Right to dignity, to h~alth and healthy environment, to 
clean water, to free educafion upto 14 years and to shelter 'are emanafions of the right to life 
guaranteed under Arficle 21 of the Constitufion. · 

' ,, 

5. The Consfitutional mechanism for realisation, of socio'.economic goals Is laid in Parts Ill 
and IV of the Constitution. Part IV contains Consfitufional aspirafions and standards for a free and 
self-governing people and for a just and caring society. · Part Ill declares entrenched basic human 

· rights which are inalienable and not subject to politic~! vicissitudes, are the means for realising and 
achieving the aspirations of Part IV which though non-justiciable are ·yet fundamental in the 
governance of the country. , , :, . ' 

6. An elaborate Constitutional mechanism. has. bee~ provided for the uplift and welfare of the 
Scheduled Castes, the Scheduled Tribes and other backward 'classes. Special provisions in the 
Constitution are also provided for ensuring welfare of women and children. 

,· 

7. An occasion to reviewing the working .. of the Cohstitutior{ serves as one for the nation to 
recall with deep gratitude the services and sacrifices ,of.all those who fougrt for independence and 
of those great persons who framed a noble Constitution 'for India with lofty, ideals. In that se~se it 
is an occasion to celebrate the Constitution. · 
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3. Hlstorlcal Background 

8. Citing statistics, the paper indicates that the level of industrialization in India and its share 
In the world's manufacturing output between 1750 A.O. and 1830 A.O. was superior to England, 
USA, France and Japan. India was developed when some of the most industrialized countries of 
this day were "forests and bogs and homes of savages". Indian industry was, howe_ver, destroyed 
during colonial rule and while the conqueror Industrialized, lndi~ sunk into poverty and misery. 

9. A contrast of the country's share in world trade between 1750 to 1900 with the country's 
share In world trade in late nineties shows that the country, even after fifty one years of the 
working of the Constitution, is nowhere near the dominant position once enjoined by it. India's 
pathetic situation at Independence is described in the following words of Pandit Nehru: 

"A servile state, with Its splendid strength caged up, hardly daring to 
breathe freely, governed by strangers from afar; her people poor beyond 
compare; short - lived and incapable of resisting disease and epidemic; 
llliter/lCY rampant; vast areas devoid of all sanitary or medical provision; 
unemployment on a prodigious scale; both among the middle classes and 
the masses•. 

4. Economic Performance 

10. There has, been, since Independence, a significant and noticeable expansion and 
diversification of production. New technologies, modem management, · and the advances in 
science, medicine, engineering and Information technology have Increased domestic production of 
a wide.range of goods and services. The Increase in agricultural ·production has been impressive 
with nio1e than four fold increase In the index of agricultural. production between 1950-2000. 
Between 1960--2000, wheat production went up from 11 million tonnes to 75.6"million tonnes, and 
the production of rice Increased from 35 million to 89.5 million tonnes. This is no mean 
achievement for a country that relied on food aid until the early 1960s. There has been similarly a 
rapid expansion In both the industrial and service sectors. The index of industrial production went 
up from 7.9 In 1950-51 to 154.7 in 1999--2000 and electricity generation went up from 5.1 billion 
KWH to 480.7 billion KWH. 

11. This economic expansion has contributed to a steady and Impressive growth. in India's 
GNf:'. With the exception of 4 years, the country has enjoyed a positive growth rate in its GNP 
every year since 1950. Particularly striking are the higher rates of growth after the mid-198os; and 
even more so after the initiation of economic reforms In 1991. Prudent· fiscal and economic 
management enabled the country to avert the fiscal crisis that many East Asian experienced In the 
mid-1990s. In fact, the GDP of India grew by 8-8% per annum between 1994-2000 except in the 
year 1997-98 when it grew by 4.8%. 

12. India's per capita Net National Product (NNP) in 1999-2000 was more than 2.75 times 
higher than what it was In 1951. Before 1980, the annual average rate of increase of per capita 
Income was around 1.2%. In the first half of the 1980s, per capita NNP grew by 2.4%, and 
between 1985-90, by 3.2% on average every year. The financial crisis of the early 1990s saw a 
slowing down in the growth of per capita Income, but there has been a quick recovery. Per capita 
NNP has grown on average by 4.8% every year between 1993-94 and 1998-99. 

5. Social Outcome Of Econom!c Progress 

13. Despite enjoying sustained growth, levels of human development in India remain low. The 
latest Human Development Report 2000 ranks India at 128 on the Human Development Index 
(HDI) - Implying that there are only 45 countries In the world that fare worse than India., · Of the 
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countries that fare better than India on the HDI, many are our close neighbours. Sn Lanka, for 
instance, reports a HDI value of 0.732 whereas the HDI value for India is only 0.563 

14. India's low level of human development reflects the P,ersistence of extensive human 
deprivations. Despite the growth record, India's backlog of human poverty is Indeed enormous. 

6. Evaluating Development 

15. Development means more than just the expansion of per capita income. It really has to be 
evaluated In terms of human development. Human development is not the reward of 
development but is indeed critical to the process of development itself, argues the paper. Human 
development essentially means enlarging choices, expanding freedoms and assuring human 
rights. It involves enhancing capabilities - for instance, the capability to live a long healthy and 
productive life, the capability to acquire knowledge, and the capability to lead a decent life. Human 
development consists of promoting freedoms - freedom from ignorance, freedom from hunger, 
and the freedom to participate in decision making. It entails assuring every citizen freedom from 
fear arid.repression, freedom from discrimination and exploitation, and the freedom to lead a life of 
dignity and. fr( ,dom to be free of traditional social restraints and to achieve full potential so as to 
lead a life ofclignity. 

-1'6. Enhancing capabilities and expanding freedoms are what ultimately matter to people. 
Freedoms are assured when rights are· fulfilled - social and economic as well.as civil and political. 
;what ultimately matters ·is", Dr. Amartya Sen points out, "how free women and men are to do what 
they want to do and to be what they want to be". 

17. India's development over the past 51 years is evaluated in this perspective of freedom~ 
and rights in the paper. 

7. Extent of Fulfillment of Rights and Fr"edoms 

, 18. The extent of fulfillme~t of various rights and freedoms guaranteed by the Constitution to 
the c_iti~ens Is systematically analyzed in the paper with reference to a number of parameters. 

7,1 The Right to Survival 
. ' 

7.1.1 Life Expectancy at Birth 

19. The gains in life expectancy come from Improvements in health and public health 
conditions, sanitation, levels of environmental cleanliness, and access to safe drinking water - all 
of which form essent_ial constituents of a decent standard of living. To that extent, life expectancy 
at birth is not only a measure of the quantity but of the quality of life as well., 

□ Life expectancy at birth·in India has gone up from 32 years in the year 1950-51 to 
almost 63 years in the. year 2000-2001. 

□ Life expectancy at birth, howev~r. is 17 years .less than the life expectancy in 
Japan (of 80 years), 10 years less than life expectancy in Sri Lanka (73 years), 
and 7 years less than life expectancy in-China (70,years). ' ' 

□ Life expectancy at birth among Indian women is around 63 years. It varies from 57 
years in Madhya Pradesh to 75 years. in Kerala. 

□ The record of Kerala in life expectancy at birth is so impressive that it can be said 
that a child born In Kerala today can expect to live longer than the one born in 
Washington D.C. 
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□ In most countries and regions of the world, life expectancy among women 
exceeds that of men by about 5 years. In 1998, among OECD countries, for 
example, female life expectancy was 79.6 years; it was 73.2 years among men. 
In India, however, women ouUlve men by just one year. Sadly, in Bihar, Uttar 
Pradesh and Orfssa, men ouUive women - pointing to the persistence of strong 
anti-female biases In those States. 

□ Variation In life expectancy also exists between urban and rural areas - pointing to 
the unequal opportunities for survival in the two areas. 

7.1.2 Sex Ratio 

20. The paper points out that almost in all countries in the world, the ratio of wome~ to men is 
1005:1000. In India this ratio is 933:1000. The lower.sex ratio shows existence of anti-female bias 
in the society. It also implies that some 40-50 millions girls and women are simply 'miss[ng' from 
the Indian population. 

7.1.3 Infant Mortality 

21. Infant and child survival are affected by many factors Including the earnings and education 
of parents, the prevalence of malnutrition and disease, the availability of clean drinking water and 
safe sanitation, the efficacy of health services, and above all by the health and position of womeri 
in society. Levels and reductions In Infant Mortality Rates therefore reflect achievements and 
progress in many of the constituents of decent living. 

□ Infant mortality in India has almost halved to 72 births per 1000 live births - down from 146 
in 1951. 

□ Many countries, however, do better than India on Infant survival. Nepal reports the same 
levels of infant mortality as exist in India even though India's per capita income is about 
80% higher than Nepal's. · · 

□ In south Asia, India reported the slowest rates of improvements in child survival between 
1970-98. India recorded an annual rate of reduction in Infant Mortality Rates of only 

• 2.1%. 

□ Inter-State and intra-State disparities exist in infant mortality rates. 

□ In 1998 the infant mortallty.rate in rural areas was one-and-half-times higher than in urban 
areas. 

□ In 1992-93, infant mortality rates amongst Scheduled Caste communities were more than 
30% higher than among non-Scheduled Caste and non-Scheduled Tribe communities. 

□ Infant Mortality rate was also seen to be typically higher among girls than among boys -
though the gap has been narrowing down over the years. 

□ Progress In terms of reducing infant mortality has also not been· even across. the . Indian 
States. Kerala has been the best performer in the 20 year period between 1975-77 and 
1995-97' __ doing three times better than Madhya Pradesh, Kamataka; Orissa and · 
Rajasthan. 

7.1.4 Maternal Mortality 

□ Estimates of maternal mortallty·rates in India vary from 400 to 540 deaths per 100,000 live 
births. 
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□ Maternal mortality levels in India are more than 100 times the levels found in many 
countries of the West. -

□ Inter-State and intra-State variati_ons exist in maternal mortality. 

□ In 1998-99, maternal mortality was estimated at 540-619 in rural areas and 267 in urban 
areas. 

7.2 The Right to Good Health 

22. The low levels of life expectancy, high rates of infant mortality and maternal deaths reflect 
the poor health status of Indians. There are, surrogate indicators also ttiat further confirm the 
persistence of poor health amon? a majority of the Indian population. 

c., 
7.2.1 Child Malnutrition 

□ About 53%" children under five remain malnourished - neariy twice the levels reported in 
many parts of sub-Saharan Africa. This is despite the fact that the country has achieved 
remarkable expansion . in food production and has built up a good safety stock of 
foodgrains. 

□ Bangladesh and ln.dia report the highest levels of child malnutrition in the worid. 

□ Progress in reducing child malnutrition has been slow. Over a· six year period 1992-93 
and 1998-99, the proportion of underweight children below the age of 3 years fell by less 
than 5 percentage points.to 46.7%. · 

7;2.2 Low Birth Weight and Underweight 

□ In India the percentage of low birth weight babies is 33%. The perc;,;ntage is only 9% in -
China and South Korea, 8% in Indonesia and 6% in Thailand. ' 

□ The levels of child malnutrition in the country are almost twice the levels reported in sub
Saharan Africa. 

The causes for malnutrition and measures required to reduce it are also discussed 
In the paper. 

7.2.3 Anaemia 

□ Some 52% of married women in reproductive.age group viz.; between the ages of 15-49 
years suffer from anaemia - 46% In urban areas and 54% in rural areas. 

• ' I ' • 1• 

□ Wide inter-State differences in the percentage of anaemic women in reproclu·c:1ive age 
group are found in the ,country. The proportion· varies from 23% in Kerala ta, 86% in 
Arunacha!Pradesh. 

□ Prevalence of anaemia among children below, the age of!three 'is even higher. Close to 
74% children below the age of three suffered from anaemia 71% in urban areas and 
75% in rural' areas. - · 1 • 

Inadequate Provisioning of Quality ,Healih Services 'I 

- ' ' • • I • 2a: Citing -statistics, 'it is shown in the paper that there:·t\as'·been1-impressive expansion in 
health seo/ices. Improvements in health have no ·doubt be·en largely due to the xast expansion of 
public health services but serious issues of quality, acce~s and· efficiency plague the proper 
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functioning of the system. The poor health and nutritional status of Indians. reflects, to a large 
extent, the lack of adequate and easy access to quality health care. India was a signatory to the 
Alma Ala Declaration in 1978 that assured 'health for all' by 2000. But even in the year 2001 easy 
access to quality health care remains a distant dream for many millions. 

□ Between 1951 to 1997 primary health care centers Increased from 725 to 150,000. 

□ Despite the commitment to assure universal immunization coverage to all children by the 
year 2000, the National Family Health Survey 1998-99 reports that only 42% children 
between 12-23 months were fully immunized ..:. 37% in rural areas and 61% of urban 
are~s. 

• There are wide Inter-state variations In immunization ·coverage with coverage 
being only 11 % In Bihar and 17% in Rajasth~n. 

.0 
• Only a third of deliveries in rural India were attended-: to by a health 

professional and the proportion was less than 25% in Bihar and Uttar Pradesh 
- two of the most populous .states in India. 

7.2.5 Access to Safe Drinking Water and Sanitation 

24. According to official statistics, over 90% of India's population has access to safe drinking 
water yet ground reality seems to Ile that large segments of population of the country remains 
without access to adequate quantities of safe drinking water. The record on providing proper 
sanitation facilities (principally safe disposal of human excreta) is even worse. 

□ Many water-borne diseases Including diarrhoea continue to threaten the lives of millions of 
children. 

□ Water contamination by arsenic and other chemicals pose a serious threat in r:nany parts 
. _ of the country. 

□ Indiscriminate drilling, at the same time, Is leading to rapid depletion of wat~r levels 
throughout the country. 

□ More than 90% of the rural population and about 50% of the urban population does not 
have proper s~nitation facilities. 

7 .3 Freedom from Hunger 

25. Po_verty prevents the poor from taking advantage of opportunities that become available 
to them to improve their lot - be it education, health, work, micro credit etc. Poverty creates 
externalities that cannot be controlled by individuai'actors. Reduction of poverty ·requires collective 
action. Be!Ween the. yea)' 1951 19. 2000,. the incidence of rural income poverty fell from 47% to 
around 27.09%. 260 million people,,however, still live below the poverty live. These people have 
neither the energy nor the resources to tienefit from the development. It. is argued that opening of 
new schools and new clinics and developing new farming techniques would have little ·significance 
for those who cannot think beyond finding food for their family. · · · 

26. The. trend of decline of income poverty between 1951 to 1977-78; between 1977-78. and 
1987-88; between 1987-88 and 1993-94 and from 1993-94 onwards, is analysed in the paper. 

□ Fluctuation is seen in poverty_ reduction petween 1951 and 1977-i'8. _ 

□ Steady and significant improvement in poverty reduction is .noticed between 1977-78'.and 
. 1987-88. -

□ Period between 1987-88 and 1993-94 shbws setbacks.in reduction of poverty. 
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□ After 1993-94, decline In poverty Is' sharp and significant (!here are, however, wide 
variations between official estimates of poverty and !hose arrived at by some other 
economists. The methodologies of estimation of poverty also differ making data not 
strictiy comparable). 

□ Inter-State variations In poverty are quite large in some cases and the progress in poverty 
reduction across !he States has not tieen unifonm. 

7 .4 The Right to Education 

27. The country has recorded significant achievements in higher educaqon as well as in !he 
spread of literacy but !he goal of ensuring universal elementary education is still :distant. 

□ The number of primary schools has increased significantly be~een 1951 and 1995 
from 210,00 to 590,000," Close to 95% of _!he villages have a primary school within a 
walklng distance of one kilometre. 

□ The literacy rate has tripled between 1951 to 1991. Elementary education, however, 
Is far from universal despite !he Constitutional promise of providing free and 
compulsory education for all children by the year 1960. The current literacy rate is 
estimated to be 65.38%. · 

□ India's adult literacy rate ·in 1991 was 52% - lower than literacy rates in sub-Saharan 
Africa (57%) and In East Asia (84%). 

□ India's female literacy rate In 1991 was 38% -· lower than !he rate in sub-Saharan 
Africa (47%) and in East Asia (76%). 

□ In Sri Lanka, average years of schooling for men are 8 years; it is 2.9 years for Indian 
men - average years of schooling are 6.4 years for women in Sri Lanka: in India, it Is 
Just 1.8 years: • · 

□ 62% of primary school entrants reach Grade V in India. The proportion is 90% in 
Indonesia, 94% in China and Malawi and 98% in Sri Lanka. 

□ Even amongst !hose who complete Grade v,:quiie a few cannot even read and write a 
simple sentence. 

□ The literacy rate among Indian women is particularly low - just 54.28%. , Several 
African countries report higher rates of female literacy than in India. 

□ Inter-State variations in literacy rates exist. Variations in literacy rates also exist 
between rural and urban areas. 

Unequal opportunity in education are a major impediment to young girls ,md women to 
realize !heir full potential. • , · . 1 

: : ' 

• • t -

7.5 Fre~dom from Gender-Based Dlscrlml[lallon 

28. According to Dr. Amartya Sen _political, economic anfsocial parpcipation and leadership of 
women Is a crucial aspect of 'development with freedom'. The pa'per examines !he progress made 
by !he country In !his area and discusses several fonms of gender-based discrimination existing In 
Indian society. · 
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7.5.1 Female-Male Differentials In Basic Education 

o Female-male differentials are striking in basic education. Nearly half of the Indian 
women are unable to read or write; the proportion is a quarter for Indian men. 

o Gender differentials In literacy exist in most of the States. The position is especially
bad in States of Rajasthan, Madhya Pradesh, Bihar, _Uttar Pradesh and Orissa where 
differences are over 25%. 

7 .5.2 Anti-female Blas In Mortality 
.. 

29. The States where female Infant mortality rates are higher than those of males and the 
States where it is other way round are Indicated and relevant statistics given in the paper. It is 
pointed out that anti-female bias .Is so strong In some parts of the country that instances of female 
infanticide and foeticide are reported even today from those parts. • 

7.5.3 Freedom to make Personal Choices 

30. Apart from unequal opportunity In • education, there are several other socio-economic 
impediments that curb women's freedoms as is shown by relevant statistics in the paper. 

o Women, in general, continue to be denied the freedom to work and equal opportunities in 
the workplace. 

o Female wage rates in unorganized sector are generally lower than male wage rates. 

o A large contribution of work of women does not enter national accounts. 

o Most young girls do not have the freedom to choose whom to marry - let alone when to 
marry. 

o Most of them are 'forced' to marry young and even today, some 50% of women get 
married before the legal minimum age of 18 years. 

7.5.4 Freedom to participate In Decision Making . ' 

31. The representation of women at various levels in services, representative bodies and 
judiciary as revealed by statistical data given in the paper remains grossly inadequate even after 
fifty one years of working of the Constitution, which not only deprives them of their due share in 
income but also of the social benefits that come from enhanced status and independence of 
women. 

o Political participation of women in local bodies has been strengthened by the 73"' and 74~ 
Constitutional Amendments. By 1999 as many as 768,582 women had been elected to 
Gram Panchayats, and 38,582 women to Panchayat Samitis. Another 4,030 women were · 
elected as Zilla Parishad representatives. 

o Between 1952 and:,1999, women have. never found adequate representation in the Lok 
Sabha. The average representation of women in Lok Sabha works out to only 6.13%. 

o, The repres;~t~tibn of women. in Parliament is lower than the world's average and is even 
lower"than of sub-Saharan.Africa and Bangladesh. · - · 

. ~ •. •)-

0 Women representation in Council., of Ministers has never be.en adequate be~een the 
· period 1985 and-2001. Countries like Sri Lanka had more women in Cabinet than India. 
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□ Women hs1ve Inadequate representation in Supreme Court and High Courts as well. The 
representation of women In High Courts in India is. compared in the paper with the 
representation of women in High Courts of countries in South Asia and it is found that 
even in South Asia, Sri Lanka had higher representation of women in High Courts than 
India. 

□ The representation of women at various other levels in the Central and State Governments 
as shown by statistical data in the paper is far from adeguate. 

• · In the Indian Administrative Service women have only around 9.92% . 
· representation. 

• The percentage of female employees in the Central Government, State 
Governments and local bodies was 7.1, 16.6 and 25.6% respectively: 

7.5.5 Freedom from Fear 

32. The status of women though has shown some improvement in last fifty one years but the 
objective of achieving equality between men and women is still a distant dream. The paper notes 
with approval the change in focus in recent years from welfare of women to their empowerment, 
which it argues is of crucial importance in achieving equality between men and women. 

□ Many women cannot even leave their houses without -the permission of men as the results 
of a survey quoted in the paper show. 

□ Statistics quoted from National Crime Records Bureau In the paper reveal high incidences 
of crime against wome? and poor rate of conviction in those cases. 

8. Lessons From Past Experience . 

33. A variety of factors have collectively contributed to the persistence of human poverty and 
lo the failure lo fulfilment of the constitutional commitments in terms of assuring people of their 
social and economic rights. A few lessons, as discussed below, can,' however be gleaned -from the 
Indian experience of the last fifty one years. · 

8.1 Information Gap 

34. There exists a big gap in social sector statistics. Several forms of 'silent deprivations' 
remain ignored - and their very existence is denied. There is an inherent tendency in the 
Government reporting to 'black-out' any data that may be embarrassing.· Unless people have easy 
access to a whole range of information, ensuring accountability and performance will remain 
elusive, observes the paper. 

8.2 Getting priorities Right 

35. Experience of other countries and, of Kerala within the country shows that investment in 
human development results in sustained economic progress. Human security is essentially the 
security of people, not just territory. 

8.3 Not by Growth Alone 

36. Through various examples, it is shown: in the paper that higher per capita incomes are not 
necessarily associated with higher levels of hurT)an development. Female-to-male ratio is the 
lowest in Punjab and Ha_ryana - two of lndials most prosperous. States. India is among the few 
developing countries that has since 1951, with the exception of four 'Years, recorded a positive 
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growth In the GNP but despite it, theta has not been a perceptible and significant improvement in 
the quality of life of the ordinary citizen. There has been marked slowing down in the rates of 
reduction In infant mortality In recent years. Similarly, as statistics given in the paper show, 
progress In. bridging gender gap In literacy has been slow. 

37. The situations In which g'rowth does not necessarily result in human development are 
discussed in the paper. It Is pointed out that there are many ways in which economic growth can 
be harnessed to improve human development. Essentially, economic growth needs to be broad
based and employment intensive. For human development to occur, people must become active 
agents of change, not merely passive beneficiaries. They must be allowed to actively participate in 
generating growth and shaping its direction. For i~ it is necessary that people are provided with 
basic economic and political freedoms. Mining nature and undermining nature support systems, pit 
present human development against any future human development. 

8.4 Ensuring Universal access to Basic Socia! Services 

38. At the centre of empowerment and of development efforts, the paper argues, are 
. Investments in basic human capabilities - in primary education, primary health care, nutrition 

programmes, family planning and essential physical Infrastructure, such as housing, electricity 
and roads. Lacking these essentials tantamount to poverty, the paper points out. 

39. Ensuring universal access to basic social services Is essential for assuring every citizen a 
decent standard of living. Much of the human poverty, the paper says, can• be attributed to a 
failure to assign a high priority to It. There is serious under-provisioning and overall shortage of 
good quality and affordable social services. Several examples are cited in its support in the paper. 
It notes that a feature of India's development has been the over-emphasis on physical expansion 
while seriously neglecting quality Issues. · 

8.5 Rationalize Public Spending 

40. -Government expenditure on poverty alleviation seems to have a strong 'trickle down' 
characteristic, much more flistinct than income growth. Practically all States; the paper notes, that 
have succeeded in reducing income poverty have made sizeable investments in poverty alleviation 
programmes. The size of government spending matters, and so does the efficiency of 
expenditure. Leakage, wastage, corruption and inefficiency greatly reduce its impact on poverty 
reduction. Big potential for rapidly reducing human poverty exists by securing efficiency and value 
for money in the implementation and management of development programmes. 

□ The Central ,Government expenditure as ~ percentage of GDP at current market prices 
between 1990'91 and 1996-97, _went down from 18.1% to 14.3% .. The more worrisome 
aspect during this period has ·been that the development expenditure as a multiple of non
development expenditure fell from 3.2 to 2.1 during this period; 

□ The fiscal situation as revealed by statistics given in the paper of most States is not good. 

• States face serious deficits. 

• The stock of debt has been growing andwith itthe interest burden. 

• Between 1991and 1998 the debt-to-state GDP ratio went' up in Uttar 
Pradesh from 26% to 31%, in Bihar from 35% to 42%, and in- Orissa from 
41%1043%. -

□ India's fiscal deficit is among the highest in the world between 5 to 6% of the GDP. 
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□ As a bulk of social sector spending are from State Government revenues, the poor fiscal 
situation of States gets typically translated into State Governments cutting down their 
spending on social sector. 

□ The fiscal squeeze as shown by statistics in the paper has resulted in lower capital 
spendings on social sector expenditure. The public expenditure on education, for 
Instance, came down from 3.7% of GNP in 1986-87 to 3.2% in 1995-96. 

□ More resources for social sector and better returns on spendings are needed, observes 
the paper. 

□ It is only when the State Invests in the social sectors - in health and education - that there 
is any possibility of sustaining a more equitable and higher economic growth rate in the 
years to come .. · 

□ The conversion of growth into human development Is mediated to a large extent by the 
levels and patterns of public expenditures. How secure people of a nation feel depends 
upon the levels of public investments in social sector - and also on the efficiency and 
effectiveness of spendings. 

8.6 Greater Inclusion and Participation 

41. Unequal access to opportunities to basic soc[al services is not only because of 
inadequate provisioning of basic social services but also due to exclusion of many stakeholders 
from processes .of decision making. It is argued that there is an urgent need for greater inclusion 
and participation of stakeholders. 

42. II is important for policy makers to ·realize that the . success In Implementation of 
programmes comes when people co-operate -not when they are forced to do something that they 
detest. Co-operation - and not coercion- in all important national endeavours is the golden key for 
ensuring results and achieving goals. The lessons learnt in ill)plementing family planning 
programmes during the emergency in the mid seventies when coercive measures proved counter
productive, are recalled in this connection.•· 

43: It Is argued that even in areas like population stabilization coercion and an authoritarian 
approach would not work. The one-child policy i~ neither appropriate nor desirable in ihis country, 
argues the paper. It points out that even in China, the population policy went hand-in-hand with a 
broad and equitable expansion of social and economic opportunities for women - the proven way 
to reduce the population growth. 

44. A number of reasons are cited as to why emulating China's ·one child policy may· not work 
in . India. The paper argues that empowerment of women, decentralization, education and 
improved access to reproductive health care provide a preferable way towards optimizing 
population growth as evidenced in Bangladesh, Indonesia and Kerala: 

9. Issues of Social Justice: 
Scheduled Castes and Scheduled Tribes and other Backward 

Classes:.. An unfinished-national Agenda ·• 

45. The paper points out that despite -manifest, avowed and determined concern of the 
Constitution for uplift and,. welfare of the. Scheduled Castes, Scheduled ·Tribes ,and backward 
classes, the objectives have not been achieved. Whatever has b·een· done in this regard ·has been 
done hesitatingly, half-heartedly and as a measure of concession forgetting that this relates to their 
Constitutional rights and not concession to those classes. Supported by relevant statistics the 
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following observations are made, in the paper, in respect of the Scheduled Castes, Scheduled 
Tribes and backward classes. 

□ The high number of cases registered under the Protection of Civil Rights Act, 1955 and the 
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989 shows 
that atrocities against Scheduled Castes and the Scheduled Tribes and -.untouchability ' 
continue unabated even today. 

□ Representation of Scheduled Castes and Scheduled Tribes in Group ·s• & Group 'A' 
posts In Central Government Itself continues to remain inadequate and Scheduled Tribes 
are not even adequately represented In Group C and Group D services. 

□ The paper notes that the reservation for other backward communities in Central services 
was provided only in 1990 and became operational frQm 1993 onwards and sufficient 
statistical data are not yet available to draw any definite co~clusions to the extent, their· 
reservation - has improved In the central services but the adequate representation of 
backward classes in public services Is, still a far cry. · 

□. Landlessness is increasing amongst the Scheduled Castes and the proportion of the 
Scheduled Caste agricultural labourers to the Scheduled Caste cultivators is increasing 
which Indicates that the Scheduled Caste cultivators after losing their land holdings are 
becoming agricultural labourers. The results are not very different for Scheduled Tribes 
also. 

□ Some studies, the paper notes, have pointed out that allocation. of funds for the 
development and welfare of the Scheduled Castes and Scheduled Tribes has shown a 
steadily declining trend since the late eighties. 

□ Allocations for welfare of the Scheduled Castes, the Scheduled Tribes and backward 
classes do not match their developmental needs and priorities and implementation of 
schemes makes the matter worse. 

10. Measures to fulfil the Constitutional Mandates 

46. The paper invites suggestions from the public on a number of measures that have been 
proposed to realize and fulfil the constitutional commitments made 51 years ago. The more 
mportant amongst them are briefly mentioned-below : 

. 
10.1 Secure Good Governance 

47. Good governance the paper argues is essential for sustainable development and poverty 
reduction. It alone can ensure sustainable human development. The various strands of good 
governance are indicated in the paper and it is stated that these need to be strengthened 
individually and collectively in order to secure good governance. The other proposals made in this 
regard are stated below. ' 

10.1.1 Change Mind-sets and Attitudes 

48. There is a need to surmount the. colonial hangover of the notion of the _'Ruler' and the 
'Ruled', 'Governors' and the 'Governed', 'Government' and 'People' - the 'us' and 'they' divide. 
The Interaction between the Administrator and the citizenry needs to be informed by the 
awareness of and respect for the consfitutional rights of the people and that the inter-action is 
essentially as between a free and self-governing people on the one hand and the agents chosen 
by them to serve them on the other. 
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10.1.2 Make Governance Participatory 

49. The concept of _governance is discussed and the issue as to why governance and. not 
Government is needed·lo solve the present day problems of the society is addressed in the paper. 
It is argued that the Government alone can neither sol\'e all the problems of the society nor is it the 
only crucial actor in addressing major societal issues. The State should do what Osborne and 
Gaebler called 'steering'_ and not 'rowing'. 

50. For sustainable human development the State should enable, enhance and deploy the 
power from other societal actors. It should network and dialogue with non-state actors including 
the public, the media, voluntary organisations, self-help groups, the private for profit sector, 
community organisations etc. and create conditions for the latter to contribute in achieving 
developmental goals. 

' 51. The vast potential of civil society participation in effective provision and management of 
quality elementary education, improving basic healthcare, in population stabilization and in 
preventing exploitation of the weaker sections of the society is recognized in the paper. 

10.1.3 Management of Social Conflicts 

52. The paper looks into reasons leading to social conflicts and points out to the dangers in 
leaving them un-resolved. It stresses the need and the importance of recognizing early warning 
symptoms and advocates combined effort of the Government and civil society institutions in 
resolution of these conflicts. 

10:f:4 Make Government Transparent and Open 

53. Openness is. in the public interest and that 'sunlight is the best disinfectant' against the 
virus of c·orruption, observes the paper and it advocates for ensuring transparency and openness 
in Government. Potential of information technology in providing greater and easy access to 
information to the citizens and in providing more user-friendly public services to them is recognised 
in the paper. · · 

10.1.5 Sensitize Public Servants 

54. The paper emphasizes the necessity of sensitization of public servants to the special 
needs of women, the Scheduled Castes, the Scheduled Tribes and the other weaker sections of 
the society and suggests steps to be taken to ensure it. 

10.1.6 lntrotluction of Citizens C~arters 

55. The paper emphasizes the need for Introducing citizens charters in respect of every 
service provider agency of the State and for laying a suitable mechanism for their enforcement in 
order to ensure improved and user-friendly delivery of public services. Citizens charters would list 
the entitlement of the citizenry to public-goods .and services along with time schedule within which 
citizen would be entitled to expect services from such government organisations and from each 
functionary at various levels. : • . · 

56. Consumer dispute redressal forums established under the Consumer Protection Act, 
1986 can be authorized to enforce the observance of these charters and award ~uitable monetary 
compensations in appropriate cases. In case monetary compensations are awarded, ii may be 
mandatory for concerned Departments to fix responsibilities on individuals responsible for lapse. 
Alternatively, the institutions of a 'national ombudsman supported by the regional ombudsman 
could oversee the citizens charters 'regime and administer marks. 
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10.1.7 Regulate Publlc Funding of Institutions of Clvll Society 

57. .. Massive financial grants are being ·released. by various departments of the Government for 
aiding and promoting clv)L _society initiatives In the country. . The paper advocates greater, 
participation c;,f.clvil society Institutions In governance and, this, if Implemented, Is likely to result In· 
even greater allocations for promoUcin of civil society initiatives. 

58. The administration of grants to civil society lnlUaUves has, so far, been reported to be 
subje~ve and Is said to be lacking in objectivity. The PE!rformance-appralsals · are not 
professional. ' 

59. The paper observes that an urgent need : e;lsts to streamiine • distribution and 
administraUon of grants so that Independent and objective performance appraisal of work of 
organisations receiving public grants can be ensured and value of public money secured. 

60. An independent Expert Group/ Groups to evaluate and report on legitimacy and 
entitlement of the claims for grants; to evaluate performance of the grantees and to certify the 
fund utilization is suggested In the paper. The release and renewal of grants will be based on, 
evaluation of the performance by such independent experts, suggests the paper 

10.2 Ellmlnate Hunger 

61. Over 260 million people living below the poverty line Ina India suffer hunger. Hunger and 
poverty forces families to make trade offs. Trade offs between hunger and meeting· other basic -
needs. Trade offs for who goes to school and who doesn't. And· trade offs between who eats 
and who doesn't. In such trade offs women and children are often the worst sufferers. Poorly- ' 
fed and malnourished pregnant women give birth to stunted and unhealthy babies who are prone 
to diseases. The Scheduled Castes, the Scheduled Tribes and backward classes are an easy 
prey of poverty and hunger and women. ofthese categories are its worst victims. 

' 62. The country. sadly faces a paradoxical situation of surplus unlifted stocks of good grains in 
godowns of the Food Corporation of India co-existing with hunger and malnutrition. The Public 
Distribution System essentially is the food subsidy programme (making up to about half of the total 
spending on Anti-poverty programmes by the Central Government) for elimination of hunger and is 
expliciUy targeted towards poor. Even after fine-tuning of the Targeted' Public Distribution System, 
the performance of the fair price shops in some of the States, as r~vealed by some studies, is, 
dismal. The delivery system, according to widely held public perception, has ·peen the substantial 
beneficiary. The Finance Minister while presenting the budget for the year 2001-2002 conceded 
that while subsidy grew to Rs.12, 125 crores, the satisf~ction level with PDS has gone down. 

63. An efficient scheme to provide food security to the poor is essential if the right to life 
provided under Consfitution is to have any meaning• for poor. Introduction of scheme of food 
coupons (explained in section 10.2.1.1) or providing cash subsidy or further .strengthening of 
targeted public distribution system itself are amongst some of the options suggested in the paper 
in this regard. 

10.3 Provldll Universal and Free Compulsory Elementary Education 

64. Today in the year 2001, more than 350· million Indians are illiterate - unable. to read or 
write despite the mandate of Article 45 that required the State to endeavour to provide by the year 
1960, free and compulsory educaUon to all children below the age of 14 years: Experience world 
over sho:ws that investment _in basic education. yields high returns and .even the Indian experience 
in, Kerala SUP,ports it. The female education has a positive impact on the lowering the .fertility rate. 
Illiteracy results in far reaching debilitating ·effects.on individual freedom, initiative and skills and 
lowers tile productivity of labour. The paper suggests that providing universal and free compulsory , 
elementaiy education to all children should not be delayed any longer on any pretext. 
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65. The paper takes note of the financial requirements to operationalising the right to free and 
compulsory education upto the age of 14 years and argues that the task is not unachievable for 
want of funds. The paper notes that realising a fee from professionals, educated and trained in 
India but taking jobs abroad, is an untapped source of huge revenue that can be tapped to finance 
the Constitutional obligations of providing free and compulsory education upto the age of 14 years. 
The paper argues that not to provide universal elementary education on the pre-'lext of financial 
constraints is unwise for it is rightly said "if you find education expensive, try ignorance. It is far 
more expensive". 

10.4 Achieve Excellence In Education 

66. Universal and free elementary education would achieve little if its quality is poor. It would 
then only widen the chasm between the better-educated urban-rich and poorly educated rural
poor. Quality assurance in elementary education, which is the foundation for the empowerment of 
masses, the paper argues, is too serious a matter to be left alone to the educational 
administrators. Management of education through remote control by officialdom in these fifty one 
years has failed to deliver the desired results. The paper advocates evolving a frame work for 
active ·involvement of stakeholders (not acting, of course, in a manner seen to be intrusive in the 
administration or constituting a parallel administration) in the evaluation of quality in elementary 
education programme. It also suggests for enforcing accountability of schools for student 
performance. 

10.5 Ensure Quality In Basic Health Services 

10.5.1 Improve Reproductive ljeal!ll Car11 And N.utrltlonal Intake Of Children 

67. . Excess of males over females, high maternal mortality rate and high percentage of 
anaemia amongst pregnant women show the neglected state of women health in the country. 
High rates of mal-nutrition among children aie a matter of serious concern. Under-nutrition, 
studies have shown, has a greater impact on poor children's cognitive development than on the· 
development of'children who are not poor. The paper suggests for urgent and targeted measures 
to improve nutritional intake of children especially of those belonging to poor and weaker sections 
of the society. Urgent measures are also called for to improve the reproductive health care in the 
country, suggests the paper. ' 

10.6 Civil Society Participation in Healthcare 

68. The paper discusses relative advantages and disadvantages of civil society participation in 
healthcare. It notes that the growing shift to holistic view of health has led to increased interest in 
self-help, preventive health practices and alternative forms of treatment and focus is shifting from 
professionals to people in many developed and developing countries of the world. 

69. The paper notes that a number of countries have enacted statutory provisions to provide 
for public participation in healthcare and a number of international agencies have le'nt support to 
public participation in healthcare. Public participation of civil society in health care within the 
country such as Rogi Kalyan Samiti of. Madhya Pradesh, paper notes, has reportedly resulted in 
improvement in the functioning of public hospitals in the Madhya Pradesh. The pa.per suggests 
that a mech-anism needs to be evolved for e~ective participation of civil society in healthcare. 
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10. 7 Make Effective use of Science and Technology for Socio-Economic 
Development 

70. The paper notes that apart from global competitiveness, new technologies are necessary 
to handle many of the internal problems such as of .education, health, hygiene, communication, , 
information-handling and to make Indian products Including produce of traditional producers 
globa)IY competitive and mar1<etable. This requires an Integrated and co-ordini!ted approach In 
higher scientific and technological research in the country free from bureaucratic bottlenecks. 

71. The paper suggests setting up of a high powered "National Science and Technology 
Commission" as an umbrella organisation for policy making, planning, promoting and funding of 
higher scientific and technological research endeavours and for securing greater co-ordination in 

. financial, organizational, managerial and administrativ!! aspects of it so that while various 
commissions and bodies engaged In specialized research have full autonomy and freedom in their 
respective areas of wor1<, their wor1< Is not hindered by bureaucratic and administrative problems 
and the scientific and tehnological higher research is carried out in the country in a coordinated 
and integrated manner in consonance with the needs of the country. 

10.8 Give Voice to the People 

72. Sustainable human development requires. that all' sections of the society including 
disadvantaged and deprived ones have an effective voice that is heard and taken into 
considerations in'•'the .decision-making. The paper suggests a number of specific measures In 
respect of these sections of the society- some of them are discussed below. 

10.8·.1 Empowerment of Women 

73. The paper notes that the full potential of women remains grossly underutilized even after 
more than 51 years of the wor1<1ng of the Constitution and suggests steps to enhance the 
representation of women at various levels of policy making and administration and for extending 
the process of empowerment of women that began with reservation of one-third seats in 
Panchayats and Municipalities to State Legislatures and Parliament 

10.8,2 

10.8.2.1 

Welfare of Scheduled Castes, Scheduled Tribes and Other backward clas~es 

Establishment of Resldentlal Talent S.chools 

74. In India, the prospects of talented children achieving their potential depend on the accident 
· of their birth and in particular the social and economic background of the family of birth notes the 
paper. Those born in affluent families have opportunities of education and training· in eiite schools 
while the talents of those in poorer circumstances merely waste and wither away owing to lack of 
opportunity. It is necessary, therefore, to identify and groom talent amongst the boys and girls of 
the Scheduled Castes, Scheduled Tribes and other backward classes and train them in special 
talent schools to enable them to compete with the rest of the society in an equal manner. 

75. The paper accordingly suggests establishment of talent schools for children of the 
Scheduled Castes, Scheduled Tribes and other backward _classes. These schools would be 
residential, devoted to grooming the children for high competitive educational excellence to serve 
ttie country as Administrators, Scientists and in high professions without losing the common touch 
and retaining the sensitive.awareness of the plight of the poor In the country. 

76. The paper identifies the 40 Districts which together have over 50% of the Scheduled 
Tribes population of the country. Similarly, 100 districts which together have 50% of Scheduled 
Castes population in the country are also identified. These schools to begin with may be 
established either in the said 100 districts and 40 districts Identified in the paper or in each State in 
,such number of districts selected In decreasing order of the population of the .Scheduled Castes 
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and Scheduled Tribes in that State as to separately cover 50% of population of both these 
categories. 

10.8.2.2 Prohibition of Occupations That Are Degrading And Offend Human Dignity: 
Employment Of Manual Scavengers And Construction Of Dry Latrines 
(Prohibition) Act, 1993 

77. An unfortunate blemish of India's urban sanitization system has been scavenging by 
memb.ers of certain communtties of the Scheduled Castes under inhuman conditions. The 
Employment of Manual Scavengers and Construction, of Dry Latrines (Prohibition) Act, 1993 was 
enacted to put to an end to this practice. The Act is enacted under entry 6 i.e. "Public health and 
sanitation; hospital and dispensaries" in Lisi II of the Seventh Schedule of the Constitution and the 
law, therefore, is applicable to the Slates (other than those al whose instance !he Central law was 
made) only alter such States adopt it. Many States have no! yet adopted the law. 

78. The paper suggests Iha! as the pith and substance of the legislation falls within Entry 24, 
List Ill of !he Constitution, and encroachment on !he topic of entry 6 of List II is merely incidental, 
both !he Preamble and !he provision as to the extent of applicability of the statute, need to be 
amended so as to bring them in accord with the position that the legislation in pith and substance 
falls within concurrent powers of legislation. This would make the law uniformly applicable in the 
entire country without !he need for the States lo,adopt ii. 

79. . The paper also suggests amendment in the said Act to completely prohibit employing 
whether directly or indirectly any person as. Safai Karmachari in Scavenging. 

10.8.2.3 Eradicate Untouchab!llty and Atrocities 

80. The paper suggests a number of specific measures to prevent atrocities on the Scheduled 
Castes and Scheduled Tribes and eradicate .unlouchability completely. A number of measures. to 
augment and strengthen Protection of Civil Rights (PCR) Ac! and Prevention of Atrocities Act 
(POA) are also suggested. 

10.8.2.4 Monitor ~utritlonal Status 

81. In any human group (in any social and economic sample), there will be people of high 
intellectual potential but none of them realizes his/her potential unless afforded an opportunity lo 
do so. Their latent talent is quite often submerged under the burden of social neglect and denial of 
opportunity. Many of the poor, particularly from the Scheduled Castes and Scheduled Tribes and 
other backward classes, suffer from mai-nutrition. Maternal anaemia coupled with low birth weight 
related neurological deficiencies resulting from poverty and malnutrition, exact a great human 
price. Opportunities ,in- life are denied to them. To remedy the situation, the paper suggests !hat 
the district administration should undertake , the monitoring, either by J!self or 1through 'voluntary 
organisations, of the nutritional status of al least 200 Scheduled Caste/Scheduled Tribe families in 
the District in !he format at Appendix XVIII of. the paper. The statistics s_o obtained· should be 
professionally evaluated .by experts. (such .as NCAER) .is sources for policy options and 
midcourse-corrections of the anti-poverty and health programmes. · 

10.8.2.5 Provide Adequate Budgetary Allocatlons 
1'· 

82. The paper suggests evolving of a mechanism lo ensure !hat appropriate• budgetary 
allocations for socio-economic empowerment of Scheduled Castes, Scheduled Tribes and 
backward classes are made very year an·d funds allocated for the welfare of these classes are 
used exclusively for their welfare. 
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83. Constitution of a National SC and ST Development ~uthority (both at the Union and State 
levels) for formulating and approving national Plans and State Plans - Annual, Five Year Plans and. 
Perspective Plans - based on the priorities and the developmental needs of SCs and STs and to 
supervise monitor and direct the Implementation of the developmental plans of SCP and TSP of 
the Central and State Plans, is also suggested. 

10.8.2.6 Ensure Adequate Representation In Public Services 

84. The paper takes note of inadequate representation of the Scheduled Castes, Scheduled 
Tribes and other. backward classes In public services and serious apprehensions among the 
Scheduled Castes, • Scheduled Tribes of denudation of their Constitutional rights of reservation 
following certain judicial pronouncements and amendments made by the Government in 
reservation orders since 1996 in purported ,implementation of those judicial decisions and suggests 
a number· of. measures· to restore pre-1996 position of reservation and to ensure adequate 
representaUon of these classes in public services. 

85. Another suggestion relates to· enactment of a legislation to_ provide for all aspects of 
reservation pertaining to Scheduled Castes, Scheduled Tribes and backward classes including 
the establishment of Tribunals for ensuring justice in reservations. 

10.8.2.7 Social obligations of the Private Sector 

86. In the changed economic scenario, the private sector is likely to grow-rapidly. The Private 
Sector Enterprises, by and large, draw substantial support from Government bodies and .Sanks 
which handle public-funds. Large Investments in their enterprises come from the public funds. 
Private sector has, therefore, social responsibilities to perform, argues the paper. It needs to help 
actively In the improvement of socio-economic conditions of the. people especially those belonging 
to the weaker sections of the society so as to. build a conflict free and caring society without which 
no enterprise either public or private can hope to flourish. At present, Scheduled, Castes and 
Scheduled Tribes ·employees in the privat!l· sector are believed to be numerically insignificant 
except at the· shop-floor level. There is a increasing apprehension that the employment 
opportunities of the Scheduled Castes, Scheduled Tribes and the other weaker sections would 
shrink with the reduction in role of the Government. 

87. The paper suggests identifying areas of social 091igation of the private sector and for 
evolving a policy frame wqrk for active involvement and participation of the private sector for 
securing the socio-economic development of the people. · 

10.8.2.8 Transfer.of Tribal Land 

88. The paper _ _notes that the tribals are mosUy _dependent on land and are extremely 
emotional about it. It also notes that there have been cases where surreptitious means have been 
adopted to transfer tribal lands to non-lribals despite existence of laws prohibiting such transfer. In 
Samata's Case, the. Supreme Court while construing .the word 'land' in Andhra Pradesh Scheduled 
Area land Transfer Regulation Act held that the. 'land ' included both transfer inter vivos between a 
tribal to a non-tribal as well as transfer of Government land in tribal ·areas in favour of.anybody 
other than tribals. There is-a demand to amend the existing laws to enable the transfer of land in 
Tribal Areas in favour of companies and multi-nationals for the purpose of securing more efficient 
agricultural practices or better exploitation of minerals and forest wealth. 

89. The paper also notes problems caused by dislocation of people when development works 
or projects are undertaken.. •. 

90. The-paper-suggests evolving of a mechanism by which while tribal ownership and control 
over land in tribal areas is protected, optimum ufilization of land and other resources in tribal areas 
becomes possible in the interests of tribals and in larger national interests. 
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91. Measures to ensure full returns on the minor forest produce collected by the tribals and 
steps to continuously replenish and re-generate the shrinking stock of minor forest produce, are · 
also suggested. 

92. It also suggests evolving of a mechanism whereby dislocation is minimized and 
resettlement plans and costs are bµilt into the project plans and costs as first charge to be fulfilled 
before/ simultaneously with the project construction. 

10.8.2.9 Transfer Of Areas Under Fifth Schedule To The Sixth Schedule 

93. • During the working of the Constitution in 51 years, anomalies have occurred In the 
administration and control of the Scheduled Areas and Scheduled Tribes governed by the Fifth 
Schedule. The Scheme under the Sixth Schedule, on the other hand, has worked reasonably well. 

94. • The paper suggests thaJ tribal areas under the Fifth Sche~ule and tribal areas not covered 
under either of said two schedules be b~ught under the Sixth Schedule. 

10.8.2.10 Protect Land Ownership/ Land Tenures 

95. The paper notes that the majority of the Scheduled Castes and Scheduled Tribes continue 
to be agricultural labourers and marginal land holders despite various measures taken by the 
Government in last 51 years. There are many cases, the paper observes; where the Scheduled 
Castes and Scheduled Tribes have been forcibly evicted and persecuted from ihe lands allotted/ 
granted to them under various sche111es. Lands granted to them are often .un-developed. A 
number of land reform cases- are held. up in judicial" process. Cultivable Gov!!rninenl land and 
Bhoodan land is still available for distribution in some States. 

96. The paper suggests ensuring true implementation and better enforcement of Jarid reform 
legislation. II also suggests expeditious distribution of available Governmen_t land (not required for 
public purposes), Bhoodan land and ceiling surplus land amongst landless poor, the Scheduled 
Castes, the Scheduled Tribes and oilier weaker sections and for developing lands allotted/ 
granted to them. Steps to prevent forcible eviction of the scheduled Castes and the Scheduled 
Tribes and others from land allotted to them and restoration of land to them from which they have 
been dispossessed etc., are other measures suggested in the paper. 

10.8.3 Secure Statutory Wages for Un-organised Labour 

97. 250 million workers out of a total workforce of 286 million workers are in the unorganised 
sector. These workers are exploited in diverse ways and targeted measures are necessary to put 
to an end of their exploitation observes the paper. 

98. It suggests evolving a mechanlsm'.lo ensure payment of prescribed _statutory wages to the 
un-organized labourers and to prevent their exploitation -· on the•-lines of the Central legislations 
drafted for agricultural workers in 1978-89 ' · · 

99. The paper also suggests evolving a frame work for securing c1v11 society participation in 
preventing exploitation of the unorganized labour. 

10.8.4 Provide Protection to Farmers 

100. Marginal farmers and landless agricultural workers often fall in the grip of moneylenders 
and poverty due to failure of crops or other natural calamities. Farmers, like industrialists, need to 
be made entitled to the various bflnefits of government policy on industry so as to provide sufficient 
safeguards lo them against losses due to natural calamities, etc. · / 
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101. The paper suggests for taking steps to give benefits to the agriculturists of Government , 
policy on industry. It also suggests for taking measures to protect Indian peasantry and other 
traditionally producing classes from the adverse effects of the regimes of WTO, IPR etc. while at 
the same time helping them.to secure the benefits of those regimes. 

10.8.5 Civil Society Participation In Management of Water ResC>urces 

102. The paper notes need for management of water resources in the country so as to avoid : 
situations of devastating floods in one area and paucity of water in other area of the country. 

103. The paper also suggests for evolving a frame work for securing beneficial participation of i 
civil society institutions in better manage men! of water resources in the country. 

10.8.6 Eradicate Bonded Labour and Child Labour 

104. Despite ·prohibition ·of 'begar' and other forms of forced labour, the practice of bonded 
labour has not ended, Child labpur too exists. The paper suggests measures for ensuring effective 
implementation of the provisions In this regard. II also suggests that· effective rehabilitation: 
schemes for bonded labours and child labours need to be evolved so as to prevent them from : 
falling again. in the same conditions. Amplification of d_efinition of bonded labour to.tiring all forms 1: 

of bonded labour within its ambit, is also suggested. I! 
,I 
Jj, 

10:8.7 Prevent Immoral Trafficking In Women. 'i · \:. 
1' 

105. The _paper notes that pursuant to directions of the Supreme Court in Gaurav·Jain's case, a i · 
Committee of Secretaries was constituted to combat trafficking and commercial sexual exploitation I 
of women and children. The paper suggests early implementation of recommendations made by I 
the 'Secretaries Committee' in this regard. · 

' . ·, 

' _, 
1 
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I 
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Foreword 

This Paper concentrates on the evaluation of fulfillment of social and economic rights of the 
citizens of India, recognizing, however, their close inter-dependence with the necessary and simultaneous 
fulfillment of civil and political rights. Secondly, a ·Paper such as this does not purport to be 
comprehensive. It identifies critical a·chieve·ments as \\fell as significant failings. It also points to some of 
the lessons learnt and highlights factors that have constrained the pace of India's progress. Thirdly, 
selectivity of only a few i~sues involves judgment and this itself signals a bias - one that is hopefully 

.> ccnsistent witp the aspirations of the. majority and among them particularly the poorest and most 
vulnerable consisting mainly of the Scheduled Castes, Scheduled Tribes and backward classes. Finally, 
the paper raises some key issues and identifies critical areas for action that may help the country realize 
and fulfill its constitutional commitments. · 

1.2 An occasion to reviewing the working of the Constitbon serves as one for the nation to recall 
with deep gratitude the services and sacrifices of all those who fought for independence and of those 
great persons who framed a noble Constitution for India with lofty ideals. In that sense it is an occasion to 
celebrate the Constitµtion. 

1.3 Fifty years after the adoption of the Indian Constitution, how far has the State fulfilled the 
Constitutional obligation to assure every citizen - woman, man and child - a life of dignity? What has 
been the pace of social and economic progress in India? Has it been fair, fast and equitable? To what 
extent have the constitutional objectives and aspirations in respect of the Scheduled Castes, the 
Scheduled Tribes, other backward classes and the Women be.en realised and fulfilled? How has India 
fared vis-a-vis other developing countries? What has been India's development experience after 
Independence? The paper deals with these critical questions. 

1.4 The Supreme Court indeed spoke of the 'fewer graces of human civilisation', right to dignity, to 
_,health and healthy environment, to clean water, to free education upto 14 years and to shelter as ~arts of 
. the· ng_,ht to life under Article 21 of the Constitution (See: Nalla Thampi 1985; Francis Coralie 1981, 

Mehta 1987, Wadhera4 1996, Unnikrishnan5 199;3, Mahinder6 1997, etc.). Even the so called 'cost free' 
liberties and freedoms are more in the nature of restraints on the State as distinct from the 'costly' Rights 
which involve positive action work, as long as the community cherishes and is committed to those values. 
They are not self-executing rights <1nd liberties. "I cannot believe", said Laski,. "that constitutional 
expedients alone, however substantial, will prevent the invasion of liberty. They will .work just so long as 
people are determined they shall work, and no longer. The fact is that any Bill of Rights for its efficacy 
depends on the determination of the people that it shall be· maintained. It is just as strong, and no more, 

· as the popular will to freedom." 

1.5 The Overview of the 
World Development Report 2000 
mentions that "The development 
landscape is being transformed, 
presenting policymakers with new 
challenges at the global and local 
levels". The Report recalls four 
critical lessons which 50 years of 
development experience have 

1 AIR 1985 SC 1133 
2 AIR 1981 SC 746 
~ AIR 1987 SC 1086 
4 AIR 1996 SC 2969 
5 AIR 1993 SC 2178 
6 AIR 1997 SC 1225 

FOUR CRITICAL LESSONS 
□ Macro economic stabity Is a pre-requisite for achieving growth. 
□ Growth does not necessarily trickle down-· development does not 

address human needs directly. 
□ No one policy triggers development - a comprehensive approach is 

needed. 
□, Institutions. do matter - sustained development should be routed in 

processes that are socially Inclusive and responsive to ,:hanging 
circumstances. 

-World Development Report, 2000 
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yielded. "First, macro-economic stability is an essential prerequisite-for achieving the growth needed for 
development. Second, growth does not trickle down; development must address human needs dire~y. 
Third, no one policy will trigger development, a comprehensive approach is needed. Fourth, institutions 
matter; sustained development should be rooted in processes that are socially inclusive and responsive 
to changing circumstances.•. 

1.6 Central to the process of development is the realization of rights. ·What does a rights ,based 
approach mean?/ II means that consideration of human rights, equity, equality, equal justice and the 
accommodation of diversity must' be central to the conceptualization, design, implementation, delivery, 
monitoring and evaluation of all developmental process. The problems of social exclusion more Vif4lentr. 
.in India on account of caste system and caste-based oppression and discrimination and scourg'e of 
untouchability need systemic solutions. Law should address itself in action in non-governmental spheres 
as well. · •' 

1:7 Performance of Governments in' the working of the Constitution over the fifty years of our 
Independence is, on a balance of the good and bad; · achievements and failures, promises and 
performances of the lost opportunities as the following pages of this document indii:ate. The impurity of 
the social and political climate and its deadening effect on the creativity of the people present a 
depressing _thought. There are, It Is true, some splendid achievements. Much has been_ done and 
achieved but in the area of social justice performance falls greatly snort of expectation~. 

1.8 Whilt needs to be done to accelerate the pace of socio-economic development?_ Universal arid 
free- education - indeecl quality education - is the utmost national requirement meeting-of which s~ould 
not be delayed any longer on any pretext. High rates of infant mortality, child anaemia ;md maternal 
anaemia cause concern and immediate measures are needed to ameliorate the · situation. No' child_ 
should be left malnourished or illiterate as lridia marches ahead in the twenty first century: Omnipotent 
and all pervading role of the State as the supreme arbiter in social, economic, political fields, 
developments in arts, culture, media, research, education, health and as main provider of services has 
sapped the energy and vigour of the society and its role hai; to change i!]to an enabler to enable the civil--' 
society to play a- purposive and meaningful role. The social and economic justice guaranteed I to all , 
citizens· by the Constitution still eludes majority-of people comprising of the women, the' Scheduled -.,_ 
Castes/the Scheduled.Tribes, backward clas1aes, unorganized workers and·the poor. ·Focussed and 
targeted measures (growth does not necessarily trickle down) need to· be urgently taken· to ensure full 
enjoyment of consti_tutional rights by them. The paper seeks. to raise aebate on various remedial 
measures suggested in these .areas. 
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CHAPTER2 

Historical Background 

L India is an ancient civilisation with a bright history. It is world's largest and most heterogeneous I country. H.V. Hodson 1 in his 'Dis-economics· of Growth' says "We talk about "less developed' and 'more 

* 
developed' countries regardless of what they have developed from and what they are developing into. 

-,Thus India, because its average income is low, is rated a 'less developed country' compared to Britain or 
• America. What an extraordinary use of words that is! India is poorer, certainly, but her civilization is far 
older, and may well prove more durable. India was 'developed' when our northern countries were forests 
and bogs and the home of savages". 

2.2. Paul Kennedy2 indicates in the following Tables the share of various countries, including India, in 
the manufacturing output of the world and per capita level of industrialization during the century and a half 
between 1750 A.D. and 1900 A.D.· 

Table 2.1 
Relative Shares Of World Manufacturina Outout 1750-1900 

lln oercentaae 
1750 1800 1830 1860 1880 

(Europe as a whole) 23.2 28.1 34.2 53.2 61.3 
United Kingdom 1.9 4.3 9.5 19.9 22.9. 
Habsburg Empire 2.9 3.2 3.2 4.2 4.4 
France 4.0 4.2 5.2 7.9 7.8 
German States/ 2.9 3.5 3.5 4.9 8.5 
Germany ; 

Italian States/ ltalv . 2.4 2.5 .2.3 2.5 2.5 
Russia 5.0 5.6 5.6 7.0 7.6 
United States ·0.1 0.8 2.4 7.2 14.7 
Japan 3.8 3.5 2.8 2.6 2.4 
Third World 73.0 67.7 60.5 36.6 20.9 
China 32.8 33.3 29.8 19.7 12.5 
India/ Pakistan 24.5 19.7 17.6 8.6 2.8 

Table2,2 · 
Per Capita Levels Of Industrialization, 1750-1900 

/Relative To UK In 1900=1001 
1750 1800 1830 

(Europe as a whole) : 8 8 . 11 
United Kinadom 10· 16 25 
Habsburg Empire 7· 

! 7 8 
France 9 9 12 
German States/ 8 8 9 
Germany 
Italian States/ ltalv 8 - . ·8 8 
Russia 6 6 7 
United States 4 9 14 
Jaoan 7 7 7 
Third World 7 6. 6 
China 8 6 6 
India ·7 6 6 

1 H.V. Hodson-The Diseconomics of Growth, Ballantine Books, New York. 
2 Paul Kennedy -The Rise and Fall of the Great Powers - page 149. 
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16 
64 
11 
20 
15 

10 
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21 
7 
4 
4 
.3 -

1880 

24 
87 
15 
28 
25 

12 
·10 
38 
9 
3 

', 4· 
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1900 
62.0 
18.5 
4.7 
6.8 

13.2 

2.5 
8.8 

23.6 
2.4 
11.0 
6.2 
1.7 

1900 

35 
11001 

23 
39 
52 

17 
15 
69 
12 
2 
3 
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. ~ut the following Tables which are in stark contrast to the 18th century prosperity of lndia'indicate 
the decline. Amongst the causes for the decline are, prominently, the colonial exploitation and the 
inherent inability of India to cope with and manage the forces of change: · o 

Table 2.3· 
India's Share In World Trade And Tariffs 

Year Merchandise exports Share In Average Rafe" 
(US $ bllllon) world tariff 1990=100 

1%\" 

India World Merchandise 
exoorts 1%1 

1985 9.14 1872.00 0.488 - 60.27 
1986 9.40 2046.40 0.459 - 70,90 
1987 . 11.30 2401.40 0.470 - 75.82 
1988 13.33 2742.00 0.486 - 83.88 
1989 15.85 2981.50 0.531 - 92.09 
1990 17.98 3395.30 0.529 127.7 102.33 
1991 17.66 . 3489.10 0.506 127.6 124.30 
1992 19.56 3730.20 0.524 94.0 139.85 
1993 21.55 3877.30 0.556 71.0 139.09 
1994 25.08 . 4260.00 0.589 55.0 135.65 
1995 30.76 5122.90 0.601 40.8 142.13 
1996 33.05 5352.30 0.618 38.6 138.39 
1997 34.25 5534.90 0.619 34.4 130.54 
1998 33.05 5450.00 0.606 40.2 138.13 

• Data for fiscal year Aprll•March 
• Real effective-exchange rate, based on the IMF's Information Notice System (INS) methodology. ~ 
Note:Tariffs before 1990 were In excess of 100 per cent. The m~an tariff to 1999-2000 is 39.6 per 

cent. · · - · . 
Source: World Bank staff estimates; IMF, IFS Yearbook 1998 and IFS Bulletins, February 1999-April 

1999. 
Table2.4 

Share In World Exports: India And Selected Countries, 1998 

Value of exports (US $ billion) 
Share in World exports 
(%\ 

- 1996 1997 1998 1996 1997 1998 
World .. 5352.30 5534.90 5450.00 . 100.00 100.00 100.00 
India 33.05 34.25 33.05 0.62 0.62 0.61 
China, 151.20 182.88 183.59 2.82 3.30 3.37 
Mainland 
-China, 180.75 188.06 173.99 3.38 3.40 3.19 
Hong Kong · 
Brazil 47.75 52.99 51.12 0.89 0.96 . 0.94 
Argentina 23.81 26.37 25.23 0.44 0.48 1 0.46 
Korea 129.72 136.16 133.22 2.42 2.46 2.44 
Malavsia · 78.33 78.74 73.30 1.46 1.42 -. 1.35 
Pakistan . 9.33 8.73 8.50 0.17 0.16 0.16 
Tanzania 0.76 0.72 0.67 -0.01 0.01 0.01 
Turkey 23.22 26.25 25.94 0.43 0.47 0.48 
Kenva 2.07 2.05 1.99 
us •'· 625.07 688.70 682.50 - 11.68 12.44 12.52 
Canada" -201.63 214.42° 214.33 3.77 3.87 3.93 

Source: IMF, IFS, various Issues. 
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. 2.3. Many Western powers built their great economic fortunes on the exploitation of the. countries 
under their colonisation. "The fountain and origin of British foreign investments" and "the main 
foundations of England's foreign connections," John Maynard Keynes observed, "was the piracy of the 
Elizabethan plunderers - terrorists, in contemporary lingo". Countries under colonial rule were "de
industrialised," essentially by force. Bengal, the first part of India to be conquered by Britain, "was 
destabilized and impoverished by a disastrous experiment in sponsored government," observes John 
Keay in his history of the East India Company. Robert Clive, described the textile center of Dacca in 
1757 "as extensive, populous, and rich as the city of London"; by 1840 its population had fallen from One 

'-- lakh fifty thousand to thirty thousand. Sir Chal'.les Trevelyan testified before the House of Lords, "and the 
·, jungle and malaria are fast encroaching ...... Dacca, the Manchester of India, has fallen from a very 

flourishing town to a very poor and small town." At the time of the English takeover, India was 
comparable to England in industrial development. The conqueror industrialized while Indian industry was 
destroyed by British regulations and interference. Had they not been undertaken, Horace Wilson wrote 
in his History of British India in 1826, "the mills of Paisley and Manchester would have been stopped in 
their outset, and could scarcely have been again set in motion,·even by the power of steam". They were 
created by the sacrifice of lnllian manufacturers. Lord Bentinck, observed, "I should say that the 
'Permanent Settlement,' though a failure in many other respects and in most important essentials, has 
this great advantage, at least, of having created a vast body of rich landed proprietors deeply interested in 
the continuance of the British Dominion and having complete command over the mass of the people,". 
Manufacturing industries which had been comparable to the British at the time of conquest not only failed4 

to develop but also were largely eliminated as "India sunk" into poverty and misery. India finally gained 
Independence : destitute, overwhelmingly agrarian with a population, which was abysmally poor suffering 
from mortality rates which were amongst highest in the world. Pandit Nehru described India's pathetic 
situation as under: 

"A servile state, with its splendid strength caged up, hardly daring to 
breathe freely, governed by strangers from afar; her people poor beyond 
compare; short - lived and incapable of resisting disease and epidemic; 
illiteracy rampant; vast areas devoid 9f all sanitary or medical provision; 
unemployment on a prodigious scale, both among the middle classes 
and the masses.". · 

Piracy and Plunder 

□ India was developed when some of the most industrialized countries of the day were 
forests and bogs and homes of savages. 

□ India was far superior to United Kingdom in the share of World Trade between 1750 AD 
to 1830 AD but by 1900 its share in World Trade was less than one-tenth of the share of 
United Kingdom. 

□ Dacca -Textile Center of India was in 1757 as extensive and rich as the city of London 
-but by 1840, it was reduced to a very poor and small town; 

□ At independence, overwhelming majority of Indians were illiterate and abysmally poor. 
Life expectancy was very low and the mprtality rates were amongst the highest in the 
world. · 

4 
Noam Chomsky- World Orders, Old and New (Oxford) page-113 
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CHAPTER3 

Aspirations of Free India for its Socio-Economic Transformation 

3.1 The· Dominant Divide 
,. 

The abysmal socio-economic conditions to which India survived to and inherited at independence 
have been described in the previous chapter. Historically, India, it would seem, collaborated "in its own 
_gefeat by the intrinsic weaknesses of its own divisive, hierarchical soc_ial institutions and its incapacity to 
-riianage the forces of change. Caste system had been one of India's greatest social vulnerabilities 
throttling initiative, instilling ritual and impairing its nation-hood. The sheer rigidity of Hindu religious 
taboos militated against modernization of the society. Indian society was a obscurantist, fractured, 
fragmented and heterogeneous assemblage of groups which were and had many provocations to be, in 
perpetual conflict w)th each other. This divided house could not stand against foreign invasion. ·over the 
centuries, despite India's magnificent achievements in and contributions to Art, Literature, Architecture, 
Astronomy, Sculpture, Aesthetics, etc. and to the profound issues of man's spiritual quest towards which 
the whole world looked with wide eyed wonder, it remained a fractured society. The communal carnage 
of the partition days left it prostrate and demoralized. 

3.1.2 Ari ancient society, emerging out of a long period of foreign domination and social conflicts, 
developed visible and patent faultlines which were deep and strewn across the social fabric. The 
dominant divide covered a whole range of ethnic, linguistic, religious, class and caste differences so 
pronounced that it provided a nearly· intri3ctable ground for formulating an agenda for visualizing a 
democratic society with its legal, social and economic benefits accruing to all the participants. Enveloping 
entire social spheres was a huge cultural haze manifesting in superstition, social mal-practices, dogmas 
and impenetrable curtain of segregation occurred in different segments of social strata . 

. 1.3 The independence movement driven by an overwhelming desire to free India from foreign rule 
ontained in it myriad hopes and aspirations for political; social and economic transformation. · The 
iggest divides - religion-based and caste based - provided the sub-text for regional and other social 

divides. Increasingly, religion became an issue in the independence movement and the· separate 
electorate more or less, sealed the issue in favo'ur of communal divide'resulting in the partition. The fight 
on this front_was lost early. There were other divides fostered by the rulers; the dassification of peoples 
into the traders and the peasantry each blown into a separate class. The other India overseen by the 
British, but ruled by the· princes and their overlords was perpetuated as an independent _autonomous 
chunk of political India. There were other social road blocks. Under the caste regime access to social 
facilities, social institutions and educational and economic opportunities were not freely available 
universally. Within the indepen,dence. movement, stremious_efforts were made to address some of these 
issues by symbolism, action and dialogue. The result was a social compromise that lasted through to the 
time when independence was finally declared. The other fires lit within. the freedom. movement on 
swadeshi, self-reliance, rural re-constwction, basic education were available as pointers to address the 
jssues in future. . · . . · 

3.2 Framing The Constitution : Stupendous Task 

The stupendous task of the framers of the Indian Constitution needs to be seen in this context: A 
people suffering oppression under a feudal system were grimly struggling to be reborn into a life of dignity 
and hope. The past was heavy on their shoulder~, and the future uncertain. . · 

3.2.2 Dr. Ambedkar said "We have prepared a 
democratic Constitution. But' successful working of 
democratic institutions requires in those who have to 
work them willingness to respect the view points of 
others, capacity for compromise and accommodation. 
Many things which cannot be written in a Constitution 
are done by conventions. Let me hope that we shall 
show those capacities and develop those conventions". 
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Three Secrets of Successful Working of 

Democratic Institutions 

□ Respect for view-points of others 
□ Capacity for compromise & accommodation 
□ Existence of healthy conventions 

• Dr.Ambedkar 



3.2.3 Dr. Ambedkar took note of the democratic traditions in India's past and said that it was not that 
India did not know what democracy was and that--"there was a time when India was studded with 
republics and even where there were monarchies, they were either elected or limited". Prof. 
Radhakrishnan echoed this wh.en he said, "We cannot say that the republican tradition is foreign to the 
genius of thiscountry. We have had it from the beginning of our history. When a few merchants from the 
north went down to the south, one of the Princes of Deccan asked the question, "Who is your King?" The 
answer was, "Some of us are governed by assemblies, some of us by kings•. 

3.2.4 Speaking of the imperatives of social democracy, Dr.Ambedkar said, "it was, indeed, a way,of 
life, which recognizes liberty, equality and fraternity as the principles of life and which cannot be divorced 
from each other:, He said, liberty cannot be divorced from equality; equality cannot tie divorced from 
liberty. Nor can liberty and equality be divorced from fraternity. Without equality, liberty would produce 
the supremacy of the few over the many. Equality without liberty would kill individual initiative. Without 
fraternity, liberty and equaljty could 

1
not become a . . . 

natural course of things·. He wanted all Indians to Cherished Values of the Const1tut1on 

□ Justice - soc/al, economic & political 
□ Liberty- of though~ expression, faith & worship 
□ Equality- of status and of opportunity 
□ Fraternity with dignity of the individual and the 

unity and Integrity of the Nation. 

. acknowledge that there was .complete absence of 
two things In 'Indian· society, which was itself based 
on the principle pf graded inequality, which meant 
elevation for some and degradation for others. He 
rightly cautioned. that there was a gap between the 
constitutional pledge of equality on the one hand 
and the stark reality of social inequalities on-the other and that, therefore, India was entering into a life of 
contradictions. Dr. Ambedkar further indicated as to how social weaknesses inherent in a hierarchical 
society and the social injustices they produced had weakened the society and resulted in the loss of its 
precious institutions of liberty in the past. 

3.2.5 The framers of the Constitution sought to unite the vast country with its great diversity, many 
languages and creeds within a common-bond of Constitutional justice on the great ideals of libe~ 
equality, fraternity and justice. Framers showed an uncompromising respect for human dignify, 
unquestioning commitment to equality and non-discrimination, and an abiding concern for the poor an 
the weak. They made a bold attempt to base the constitutional foundations on the firm faith ·that all 
classes of people"followers of all. faiths, and particularly the traditionally under-privileged should all join to 
work for their united constitutional salvation on the shared faith that peoples of the several faiths must 
sink or swim together, and that in the long run prosperity and salvation are in union and not in division. 
Union of India was intended to be an indestructible union. The units had no power of secession. The 
framers endeavoured to ensure that Constitution should never degenerate into 'a suicide pact. The 
cherished values of the Constitution are enshrined in the great words of its Preamble. Constitution 
promised Justice, social, economic and political; Liberty of thought, expression, belief, freedom of faith 
and worship; Equality of status and opportunity and to promote fraternity, assuring the dignity of the 
individual and the unity and integrity of lhe Nation. Despite Sir Ivor Jennings' sarcasm that "the ghost of 
Sidney and Beatrice Webb stalk through the pages of the text", Part IV of the Constitution expresses 
Fabian Socialism without the Socialism. The Constitution seeks humanism, endurance and higher ~=- " 

The Constitution Seeks ....... . 

□ Unity amongst diverse people of India within a common bond of 
Constitutional Justice on the ideals of liberty, equality, fraternity and 
Justice. · 

□ Respect for human dignity and an unquestioning commitment to 
equality and non-discrimination: · · 

□. Abiding concern for poor and the weak. 
□ Special focus on the Scheduled Castes, the Scheduled Tribes, the 

Backward Classes and the Women. 
□ Humanism, endurance and higher values. 
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CHAPTER4 

Constitutional Provisions For Socio-economic Change: Fundamental Rights 
and Directive Princlples of State Polley 

4.1 Why Fundamental Rights? 

A Chapter on Fundamental Rights or a Bill of Rights as ii is called is the political technique of 
placing certain basic civilisational values as limilatio_ns on the majorilarian impulse in a democracy. 
Democracy has wider moral implications than mere majoritariariism. A mere majoritarian democracy is 
likely, sooner or later, to degenerate into elective despotism. Pluralism is the soul of democracy. Without 
respect for pluralism, there will be no true· democracy or a conflict-free society. The entrenched and 
justiciable Fundamental Rights are the expedient adopted by self-governing peoples to recognize certain 
basic human-rights as inalienable and place them beyond the reach of an amoral majority. Human Rights 
are not rewards of development; rather they are critical to achieving it. Values of life, liberty and dignity 
are not subject to political vicissitudes. They depend on the outcome of no elections. They are 
sacrosanct in themselves and are inalienable. They are put above the reach of the ordinary laws. In 
regard to the choice of the values, which need such consecration, there are certain basic contemplations 

. as to what a Bill of Rights may legitimately hope to contain. The first, it is a code of relatively specific 
requirements and prohibitions. The second, ii is a mean of correcting structural deficiencies in 
representative government. The third, it is a Charter on fundamental human rights. A Bill of Rights is a 
'formal commitment to the protection of those Human Rights which are considered, at that moment in 
history, to be of particular importance'. In principle, they are binding upon the State; their violations 
attract specific sanctions and remedies. Part Ill of the Indian Constitution enshrines these great rights. 
Part IV contains directives which enable the realization and effectuation of the aspiration of Part Ill and 

~ive full meaning to them. Part IV is theoretically non'justiciable. But it permeates the ·whole ethos of 

r"'. art Ill. 

4.1.2 Sir B.N. Rao, Constitutional Adviser speaking of the scheme ·of Parts Ill and IV of lhe 
Constitution said: 

• .... There are certain rights which require positive action by the State and 
which can be guaranteed only so far as such action is practicable, while 
others merely require that the Slate-shall abstain from prejudicial action ...... 
It is obvious that rights of the first type are not normally either capable of, or 
suitable for, enforcement by legal action, while those of the second type may 
be so enforced". 

4.1.3 This debate, in some form or -the. other, permeates the discourse on the general issues 
commonly raised on civil and political rights on the one hand and economic, social and cultural rights on 
the other in the international Human Rights regime. Some, like Michael Zander, argue that economic, 
social and cultural rights do not admit of consensus on their selection as they, in their adjudication, raise 
issues of allocation of society's resources over which courts have no sway. This debate loses its edge 
once it is realized tliat when what is contemplated is a minimum standard of basic core of rights, such as 
'access to life-sustaining water, adequate hou~ing to enable life to go on, primary education, essential 
medical services- and foqd sufficient to make the right to life meaningful are hardly so exotic or grandiose 
or too idealistic as to make such minimum guarantee unrealistic'. , 

4.1.4 But the all important question. is how the spirit of Constitution is nurtured by men. 'I often 
wonder' said Learned Hand "if we do not rest our hopes too much upon Constitutions, upon laws and 
upon courts. Believe me, there are false hopes. Liberty lies in the hearts of men; when it dies there, no . 
court can do much to help it" 
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4.2 Constitutional Mechanism For Realization Of 
Socio-Economic Goals 

Indian Constitutional scheme for the realisation of the socio-economic agenda comprises of 
both the justiciable Fundamental Rights as well as the non-justiciable Directive Principles. The judicial 
contribution to the synthesis and the integration of the Fundamental Rights and the· Directive Principles in 
the judicial process of "constitutionising" social and economic rights has been crucial to the realisation of 
the Directive Principles not only as a means to effectuate Fundamental Rights but also as sources of l,iw
for a welfare state. Indeed, the Constitution of the Republic of South Africa, 1996 contains certain 
specific mandates. Section 39 of that Constitution provides as under:- · 

"39. interpretation of Bill of Rights 

(1) When interpreting the Bill of Rights, a court, tribunal or forum -

(a) must promote the values that underlie an open and democratic 
society based on human dignity, equality and freedom; 

(b) must consider international law; and 
(c) may consider foreign law, 

(2) When interpreting any legislation, and when developing the common 
law or customary law, •every court, tribunal or forum must promote· 
the spirit, purport and objects of the Bill of Rights. 

(3) The Bill of Rights does not deny the existence of any other rights or -
freedoms that are recog-nized or conferred by common law, 
customary law or legislation, to the extent that they are consistent 
with the Bill.". 

4.2.2 Article 38 of the Indian Ccmstitution enjoins upon the State to strive to promote the welfare of 
the people by securing a social order in which justice, social, economic and political ~hail inform ail the 

- institutions of national life and to minimize inequalities. in income, status, facilities and opportunities not 
only amongst individuals but amongst groups of people. Article 39 directs the State inter-al/a to secure to 
the citizens the right to adequate means of livelihood; that_ the ownership and control of. material · 
resources of the community are so distributed as best to subserve the common good; that the operation 
of the economic system, does not result in the concentration of wealth and means of production to the 
common detriment; that the children are given the opportunities and facilities to develop in a healthy 
manner and in conditions of freedom and dignity and that childhood and youth are protected against 
exploitation and against moral and material abandonment. Article 39A provides that the State shall 
secure that.the operation of the legal system promotes justice, on a basis cif equal opportunity, and shall, 
in particular, provide free legal aid, by suitable legislation or schemes or in any other way, to ensure that 
opportunities for securing justice are not denied to any citizen by reason of economic or other disabilities. 
Article 41 contemplates effective provision for securing the right to work; Article ·42 for securing just and 
humane conditions· of wor~ and for maternity relief. Article 45 enjoins upon the State to endeavour to 
provide.within a period of 10 years, for free and compulsory educati9n for ail children-until they complete 
the age ot· 14 years. Article 46 provides for the promotion, with special care of,. the educational and 
economic interests of the weaker sections of the people and ·in particular of the Scheduled Castes and 
the Scheduled Tribes. it also enjoins protection to them from social injustice and from ail, forms of 
exploit,ition. Article. 47 calls for raising of the level of·nutrition and standards of living of the people and to 

. improve public health. These directives are fundamental in the governance of the country. 

. ' 

4.2.3 The Constitution of India, therefore, rests firmly on the principles of liberty, equality, fraternity 
and justice. It reflects an uncompromising respect for human dignity, an unquestioning COll)l'l)itment to 
equality and non-discrimination, and an over-riding concern for the poorest and the weakes\ in society. 
The Constitution makes it mandatory to protect and promote freedoms, and to assure every citizen a 
decent standard of living. 
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Constitutional Mechanism For Realization Of 
Socio-Economic Goals 

. □ The basic constitutional scheme for realization of socio-economic goal is laid in Parts 1/1 and IV ot 
the Constitution. 

□ Entrenched and Justiciable Fundamental Rights enshrined in 7:•a,t'lll provide Constitutional 
guarantee of these basic human rights as being inalienable and not subject to political vicissitudes. 

□ Directives for realization and effectuation of the ideology of Part Ill are contained in Part IV - The 
Directives though non-justiciable theoretically permeate the whole ethos of Part Ill. 

□ Synthesis and integration of Fundamental rights with Directive Principles in the judicial process ot 
constitutionalising social and economic rights has been crucial in giving impetus to the pace ot 
realization of the Directive Principles not,only as a means to effectuate Fundamental Rights but 
also as a source of law for a Welfare State. 

4.2.4 After fifty years a grateful nation pays its homage to the founding fathers.- Of the Americar; 
Constitution, it was said in a noble tribute, "that the stream of time, which has washed away and dissolved 
the fabric of many other constitutions, has left almost untouched its time and strength". This is indeed true 
of the Indian Constitution as well. · 

4.2.5 , Indian Constitution indeed makes a strong comn:iitment to promoting the well being of citizens. 
But how it has actually been worked and how the great ptirases of the Constitution are translated into 
action and how its pledge to the poor an_d the deprived redeemed is an altogether different story. How 
different indeed is the _ situation in India today than what Nehru described at the dawn of the 
Independence is the subject matter of the succeedin!;J chapters. 
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CHAPTERS 

Rights and Freedoms 

The persistence of human deprivations indeed reflects a serious -denial of social and economic 
rights conferred upon citizens by the Constitution of. India. Ill-health, malnutrition, illiteracy, insufficient 
earnings, social exclusion, lack of say in decision making - all these must be viewed as a set of 
unfreedoms constituting human poverty. The sections that follow discuss the extent to which the Indian 
State has fulfilled its Constitutional commitment to provide a decent standard of living to all citizens. 

5.1 The Right To Survival 

5.1.1 Life Expectancy At Birth 

Living long indicates ihe capability to avoid both fatal illnesses and escape mortality. In every 
country, much of the gains ·in life expectancy have come from significant improvements in health and 
public health conditions, sanitation, levels of environmental cleanliness, and (lccess to safe drinking water 
- all of which form essential constituents of a decent standard of living. To that ruuent, life expectancy at 
birth is not only a measure of the quantity but,of the quality of life as well. 

Figure 5.1 

Life Expectancy at Birth: 1901-2001 
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5.1.1.2 Life expectancy at birth has gone up from 32 years iri 1950-51 to almost 63 years in 2000. 
Nevertheless, India's life expectancy today is 17 years less than Japan's life expectancy (of 80 years), 1 0 
years less than life expectancy at birth in Sri Lanka (73 years), and 7 years less than life exJJectancy in 
China (70 years). Life expectancy at birth among Indian women. is around 63 years. It varies from 57 
years in Madhya Pradesh to 75 years in Kerala - a shocking difference of 18 years, The record of Kerala 
in this regard is so impressive that it is said that a child bcirn in Kerala today can expect to live longer than 
the one born in Washington D.C. 
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Figure 5.2 

Women's Life Expectancy at Birth: 1996-2001 
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5.1.1.3 In most COL!nlries and regions of the world, life expectancy among women exceeds that of 
men by about 5 y.ears. In_ 1998, among OECD countries; for example, female life expectancy was .79.6 
years; it was .73.2 years among men. In India, however, women outlive men by just one year. Sadly, in 

· Bihar, Uttar Praaesh and Orissa, men outlive women - pointing to the persistence of strong anti0female 
biases. · 
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Figure 5.3 

Mortality Differentials In India: 1989-92 
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5.1.1.4 Life expectancy at birth also depends on where a child is born within a State. Life 
expectancy in rural areas tends to be lower than in urban areas - pointing to the unequal opportunities 
for survival in the two areas .. Between 1989-92, life expectancy at birth among women born in rural 

• Madhya Pradesh was 51.8 years - almost 23 years less than the life. expectancy among urban women 
born in Kerala. 

5:i .2 · Sex Ratio 

In all but a few countries of the world, there are typically 1005 women for every 1000 men. Even 
though boys outnumber girls at birth by about the same proportion,, studies have shown that where 
women and men have equal access to care; nutrition, health and medical attention, women due to tlieir 

Figure; s.4 
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biologically determined stronger constitution, live longe~ Iha~ men, and therefore outnumber them. Men 
, I 
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outnumber women only in societies where women are specifically and systematically discriminated 
against. India is one such ccuntry where there are only 933 women for every 1000 men. A glaring 

How Low Is The Female Life Expectancy In Madhya Pradesh? 

The female life expectancy at birth in Madhya Pradesh is 57 years. 

□ It is the lowest amongst all the States in India. 

□ It is 23 years less than the life expectancy of urban women in Kera/a. 

□ It is 26 years lower than the female life expectancy in Japan where it is 83 years. 

□ Bangladesh and Nepal two extremely poor neighbours of India report a higher female 
life expectancy.of 58.7 years and 57.6 years respectively. 

□ Only 41 countries in the world report a lower female life expectancy than female life 
expectancy in Madhya Pradesh. Thirty six of them being in Sub-Saharan Africa - the 
region devastated by war and AIDS. · 

□ Outside Sub-Saharan Africa only five countries - Sudan (56.8 years), Haiti (56.4 
years), Cambodia (55.2 years), Lao P.D.R. (55 years), and Djibouti (52.4 years) -

· report a lower female life expectancy than of Madhya Pradesh. 

feature of India's development is the strong anti-female bias that characterizes much of society. There is 
perhaps no more shameful statistics than the fact that, as Amartya Sen points out, some 40,50 million 
girls and women are 'missing' from the Indian population. 

5.1.3 Infant Mortality· 

Life expectancy at birth is strongly influenced by the rate of chil~ survival. Be\ween 1950-98, 
infant mortality rates have almost halved to 72 births per 1000 live births-down from 146 in 1951. Close 
to 2 million infants, however, die every year - and most of these deaths are avoidable. . . 

5.1.3.2 -The Infant Mortality Rate (IMR) is more than just a mortality indicator. It is a ccmprehensive 
development indicator that reflects the quality of people's lives. Infant and child survival are directly 
affected by, for example, the earnings and education of parents, the prevalence of malnutrition and 
disease, the availability of clean drinking water and safe sanitation, the efficacy of health services, and 
above all by the health and position of women in society. Levels and reductions in IMR therefore reflect 
achievements ahd progress in many of the constituents of decent living. 

5.1.3.3 There are many countries that do better than India on infant suryival. Nepal and India report 
the same levels of infant mortality (72 infant deaths per 1,000 live births) even though lndia'.s per capita 
income is some 80% higher than Nepal's. 
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Figure 5.5 

Trends In lndia"s Infant Mortality: 1951-1998 
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5.1.3.4 In South Asia, India reports the slowest rates of improvements in child survival. Between 
- 1970-~8,. Sri Lanka managed to achieve an annual rate of reduction in IMR of 4.7%. In contrast, India 

recorded an annual rate of reduction of only 2.1 % - les~ than Bangladesh and Nepal. ~-
Table 5.1 

· Reduction in Mortality (1970-981 

Countries Deaths Per 1,000 Average Annual Rate Of 
Live Births • Reduction 1%\ 

1970 1998 
Sri Lanka 65 17 4.68 

. Nepal 156 72· 2.'('2 
· Bangladesh 148 79 2.22 
India 130 72 7 2.09 
Pakistan. ' 118 95 ' 0.77 · 

;', 

South Asia 130 72 2.09 
. 

Source: Human Development Report 2000 

5.1.3.5 Children born in India face unequal opportunities for survival. Much depends once again on 
the State in which they are born, .on the· community in which they are born; aha whether they are born in 
rural or' in urban areas. In 1998, for instance, the infant mortality rate in rural areas was one-and-half-· 
tim~s higher than in urban areas. 
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Figure 5.6 

Infant Mortality Raio 1998 
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5.1.3.6 Similarly, in 1992-93, the' IMR among Scheduled Caste communities was more than 30% 
higher than among the non-Scheduled Caste and non-Scheduled Tribe communities. 

Figure 5.7 

Infant M ortallfy by Comm unities 
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5.1.3.? • : , IMR also varies by gender. It is typically higher among girls than among boys - though the 
gap has b~en narrowing over the years. 
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5.1.3.8 In 1998, levels of IMR varied from 16 in Kerala to more than six times higher - 98 in Madhya 
Pradesh and Orissa. 

Figure 5.~ 

Infant Mortality in India: 1998 
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5.1.3.9 Progress in terms of reducing infant mortality has also not been even across the Indian 
States. Kerala has been the best performer over the 20 year period - doing three times better than 
Madhya Pradesh, Karnataka, Orissa and Rajasthan. 

Table 5.2 
Progress In Reducing Infant Mortality: 1976-96 

SI. Name of the State Infant mortality rate (3-year Annual average rate 
No. moving average) of reduction 

Percentaae 
1975-77 1995-97 

1 Kerala 52 14 6.4 
2 Gujarat 146 62 4.2 
3 Uttar Pradesh 181 85 3.7 
4 Tamil Nadu 108 53 3.5 
5 Punjab 104 52 3.4 
6 . Andhra Pradesh 123 65 3.1" 
7 Maharashtra 94 50 3.1 
8 West Bengal* 87 . 56 3.1 
9 Bihar* 110 72 3.0 
10 · Haryana 113 68 2.5 
11 Madhya Pradesh 146 97 2.0 
12 Karnataka 84 56 2.0 
13 Orissa 141 98 1.8 
14 Rajasthan 108 85 1.2 
15 India 133 72 3.0 

• Figures correspond to 1981-83 instead of 1975,77 
Source: Sample Registration System 

5.1.4 Maternal mortality 

According to the Sample Registration System, India's maternal mortality rate in 1998was 407 
per 100,000 live births. The National Family Health Survey-2 for 1998-99 places the estimate at 540 -
619 in rural areas and 267 in urban areas. These levels are more than 100 times the levels found in the 
West. High maternal mortality is the outcome of several factors including poor access to safe reproductive 
health care, absenc.e of emergency obstetric assistance, inadequate attention to women's health and 
nutrition especially during pregnancy, an~ the overall lack of freedoms that women need to have to 
exercise choices and take decisions. 

How high Is the Maternal mortality in India? 

Estimates of maternal mortality rates In India vary from 400 to 540 deaths per 100,000 live 
births. 

□ Maternal Mortality levels In India are more than 100 times than levels found in the 
West Maternal Mortality rales of Singapore, Cuba, Malays/a, Thailand, Russian 

· Federation, China, Sri Lanka and Viet Nam respectively are 6, 27, 39, 44, 50, 65, 130 
and 160. All of them are s/gnlflcantiy lower than tlie rate In India. 

□ Only five countries In the world • Chad (830), Burundi (910), Eritrea (1000), 
Mozambique and Central African Republic (1100) • report a higher level of maternal 
mortality than Uttar Pradesh - the most populous State in India • 

Source: Human Development Report 2000 
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5.1.4.2 Maternal mortality rates are the highest in Uttar Pradesh - 707 deaths per 100,000 live births. 
What does this imply? With close to several million babies born every year, several thousand mothers die 
every year due to complications arising out of pregnancy and during child-birth. 

5.2 The right to good health 

How healthy are Indians? To a large extent, however, the low levels of life expectancy, high 
rates of infant mortality and materrial deaths reflect the poor health status of Indians. Also, quite apart 
from the problems of defining what good health is, systematic, reliable and comprehensive data on many 
of the dimensions of hea_lth are not available in India. There are however surrogate indicators that 
confirm the persistence of poor health among a majority of the Indian population. 

5.2.1 Child Malnutrition 

Some 53% children (almost 60 million) under five remain malnourished - nearly twice the levels 
reported in many parts of sub-Saharan Africa. This is despite the fact that the country has achieved 
remarkable expansion in food production, it has built up a good safety stock of foodgrains, and famine 
deaths have been virtually elimina\ed. 

Table 5.3 
Child malnutrition in South Asia 1990-98 

SI.No. Countries Percentage of 
under-Weight 

Children below· 5 
1 Bangladesh 56 
2 India 53 
3 Nepal . 47 
4 Maldives 43 
5 . Bhutan ·38 
6 Pakistan 38 
7 Sri Lanka 34 
8 All developing 31 

countries 
9 Least developed ,40 

countries 
10 Sub-Saharan Africa 31 
11 South Asia 49 

Source: Human Development Report 2000 

5.2.1.2 Bangladesh and India report the: highest levels of child malnutrition in the world. 

5.2.1.3 Progress in reducing child · malnulrition has also been slow. Over a six year period, for 
instance, between 1992-3 and 1998-9: the proportion of under-weight children below the age of 3 years 
fell by less than 5 percentage points to 46.7%. The r;,duction, in the proportion of 'wasted' children was 
even smaller - less than 4 percentage points. The prevalence of such high levels of child malnutrition 
point to the urgent need for improvements in the provisioning <if child-health care, better education, 
increased knowledge on child care practices, and better care of the mother. 

1207 LJ&CA/2002-BA. 



Figure 5.10 

Undernourished Children in India 
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5.2.2 Low Birth Weight And Underweight 

Another indicator of poor health and nutritional status is the proportion of low birth weight babies 
born in the country. ·Low birth weight is particularly high in India. The proportion is only 9% in China and 
South Korea, 6% in Thailand and 8% in Indonesia. In India, the proportion of low birth weight babies is 
33%. 

SI. 
No. 

1 
2 
3 
4 
5 
6 
7 
8 
9 

Table 5.4 
Infants born with low birth 

Weight in South Asia 11990-97) 

Countries Percentage of 
Infants with low 

birth weight 

Maldives 13 
Pakistan 25 
Sri Lanka 25 
India 33 
Bangladesh 50 
Thailand 6 
Indonesia 8 
China 9 
South Korea 9 

Source: Human Development Report 2000 

5.2.2.2 Few people realize !hat .levels -;,f child malnutrition in India are almost twice the levels 
reported in sub-Saharan Africa. Indeed the reasons for the prevalence of such high levels of. child 
malnutrition do not lie in the obvious: low levels of income, unequal income distribution, lack of fciad 
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availability, high rates of child deaths, vegetarianism, or even government neglect. Where then do we 
need .to look for explanations? The first clue comes from examining birth weights. Low birth weight is the 
:>est predictor of malnutrition. Whereas almost one-third of all babies in India are born low birth weight, in 
Sub-Saharan Africa, the proportion is just one-sixth. Indian babies begin life by getting malnourished in 
:he womb. Pregnant mothers simply do not get adequate attention and care, diet and rest. This· is not 
.urprising at all - given the heavy burden of work on most women. Another closely related factor is care 
'·f the child. Solid food supplements are seldom introduced at the end of six months of exclusive breast
,beding. Given the poor nutritional status of the mother, the breast milk itself is often inadequate and may 
Je deficient in nutritious. content even when the baby is being exclusively breast-fed. Introducing food 
,upplements at the end of six mpnths is therefore .critical for tti_e infant. Even where such food is 
introduced, responsibility for feeding in poor households is often left to older siblings who just may not 
have the patience to feed an infant. After all, infants at that age do not eat - they need to be fed. And 
this takes time - a luxury that many poor women can hardly afford. The clue to child malnutrition therefore 
lies not in examining income levels or food availability,. but in how society cares for its children, and how 
society treats its women. 

5.2.2.3 Several factors account for such a high proportion of low birth weight, babies being born in India. 
Important among them are the inadequate nutrition of mothers during pregnancy, the. limited access to 
Jood quality health care, and more generally, the lack of appropriate knowledge within the family .on . 
:aring practices of both women and children. · 

5.2.3 Anaemia 

. Whereas data on health status is poor for both wonien and men·, there is sufficient evidence to 
mggest that women's health remains much more neglected. Recent data on the prevalence of anaemia 
1mong women points to the shocking neglect of women's health. According to the National Family Health 
''urvey 1998-99, some 52% of married women between the ages of 15-49 years suffered from anaemia -

) in urban areas and 54% in rural areas. The proportion varies from 23% in Kerala to 86% in 
,,,Jnachal Pradesh. Prevalence of anaemia among children below the age of three was even higher. 
~lose to 74% of children below the age of three suffered from anaemia - 71 % in urban areas and 75% in 
ural areas. 

i.2.4 lnadeauate·Provisioning Of Quality Health Services 

The poor health and nutritional status of Indians reflects, to a large extent, the lack of adequate 
1ccess to quality health care. India has put in place an_ extensive system of public health services. The 
mprovements in health have been made possible due to the expansion of a large public health and 
nedical network throughout India·. In 1951, !lie country had only 725 primary health care ceJJtres. This 
ncreased to more than 150,000 primary health care centres and sub-centres by 1995. The Table below 
:hows the expansion in health services between 1951-97. 

1951 
lo. of Medical 28 
:olleaes 
lo. of Hospitals 2,694 
lo. of Dispensaries 6,515 
lo. of Community N.A. 
1ealth centers 
fo. of Primary health 725 
:enters 

Table 5.5 

Expansion of Health Services 

1961 1971 1981 
60 98 ,111 

' 
3,094 3,862 6,804 
9,406 12,180 16,751 

N.A. N.A. 217 

2,565 5,112 5,740 

107 

1992 1996 1997 
146 165 165 

13,692 15,097 N.A. 
27,403 28,225 N.A. 

2,186 2,572 2,628 
--

20,70'1 21,917 22,446 
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0 

No. of Sub-centres· N.A. N.A. 28,489 51,405 131,370 134,931 136,379 
No. of Hospital beds 117,178 230,000 348,655 569,495 834,650 870,161 N.A. 
all tunes I . 

No. of Doctors 61,840 83,756 151,129 268,712 395,851 375,291 484,401 

No. of Dentists· 3,290 3,582 5,512 8,648 11,300 23,953 N.A. 

No. of Nurses 15;5so 35,584 80,6~0 154,280 385,410 565,696 N.A. · 

Source: Ministry of Health and Family Welfare cited In Economic Survey 1998-99 

5.2.4.2 Public health care through primary healih care centers has spread to most parts of India, but 
serious issues.of quality, access _and efficiency plague the properJunctioning of the system. 

Table 5.6 
Q 

Percentage O_f Children 12-23 Months Fully lmmuni:!:ed (1998-99) 

Region Percentage of Regio_n Percentage of 
children children 

immunized- immunized 
North East 

Bihar 11 

Delhi 70 Orissa 44 
Haryana 63 West Bengal 44 
Himachal Pradesh 83 West 
Jammu and Kashmir 57 Goa 83 

Punjab - 72 Gujarat 53 

Rajasthan 17 Maharashtra 78 
South 

Central Andhra Pradesh . _59 

Karnataka 60 

Madhya Pradesh 22 Kerala 80 

Uttar. Pradesh 21 Tamil Nadu 89 

India 42 
Source: NFHS-2: 1995,99 

5.2.4.3 India was a signatory to the Alma Ala Declaration in 1978 that assured 'health for all' by the 
year 2000. More than two decades later, proper access to health care remains a distant dream for many 
millions. For example, despite the commitment to assure universal immunization coverage to all children 
by the year 2000, the National Family Health Survey 1998-99 reports that only 42% children between 12-
23 months were fully immunized - 37% in rural areas and 61 % in urban areas. The, coverage is 
shockingly low in Bihar- 11% and in Rajasthan -17%. 

5.2.4.4 Again. according to the National Family Health Survey-2 (1998-99), only a third of deliveries 
in rural India were attended to by a health professional. The proportion was less than 25% in Bihar arid 
Uttar Pradesh - two of the most populous States in India. · 
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Table 5.7 

Proportion Of Births Attended By A Health Professional 1997-98 

Region Percentage Region Percentage 

North East 
, Bihar 24 

Delhi 67 Orissa 34 
Haryana ~ 42 West Bengal 44 
Himachal Pradesh . 40 West 
Jammu and Kashmir 43 Goa 91 
Punjab 63 Gujarat 54 
Rajasthan 36 Maharashtra 59 

South 
/ Andhra Pradesh 65 

Central Karnataka 59 
Madhya Pradesh 30 Kerala 95 
Uttar Pradesh 22 Tamil Nadu 84 

India 43 
Source: NFHS-2 

~ 5.2.5 Access To Safe Drinking Water And Sanitation 

Affecting the health status of people - and the overall quality of life - is also the limited '.access to 
safe drinking water and sanitation. According to recent estimates, over 90% of India's ,population has 
access to safe drinking water. , 
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Such a high coverage rate for drinking water reflects perhaps the definitional mirage of India - and not 1 
ground reality. Large segments of populations - in both rural and urban areas - _remain without access 
adequate quantities of safe drinking water. The physical limitation of access to water gets compound 
in the case of the Scheduled Castes by diminished social access and in case of the Scheduled Tribes 
the remoteness and terrain factors. As a matter offact, many water-borne diseases including diarrh 
continue to threaten the lives of millions of children. Water contamination by arsenic and other chemi<:l 
pose a. serious threat in many parts of the country. At the same time, indiscriminate drilling is leading 
rapid depletion of water levels throughout the country. 

Figure 5.12 

Populatlon Covored with S.!lnltatlon Facllltles 

lt:IR ural •Urban I · 

1985 1990 1995 1998 

Soure,· Government of lndla Cited In Economic Survey 1999-2000 

5.2.5.2 The coverage of populatio_n with proper sanitation facilities (principally safe disposal of hum, 
excreta) is also very low. More than 90% of the rural population and some 50% of the urban populatic 
does not have proper sanitation facilities. 

5.3 Freedom From Hunger 

Poverty prevents the poor from taking advantage of opportunities that become. available to the1 
to improve their lot- .!Je it education, health, work, micro credit etc. Poverty creates externalities th, 
cannot be controlled by individual actors. It requires national and international collective action ' 
eradicate poverty. India's record In ending poverty unfortunately has not been very impressive. Betwee 
the.year 1951 to 2000, the incidence of rural income poverty fell from 47% to around 27.09%. Too mar 
people - 260 million people live below the poverty line. These people have neither the energy nor th 
resources to benefit from the development. New schools might be built, new clinics opened and ne• 
farming techniques developed but these would have little significance for those who cannot think beyon 
finding food for t~eir family. Children of such parents do not go to schools. Existence of health car 
facilities is of little consolation to them.. The position of SC and ST communities remains worse than th 
rest of the population (see Appendices XI & XII). The same is beJieved to be the case with man 
backward communities though no official data in respect _of them are available. _ \ 
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5.3.2 Despite the improved growth performance in the 1990s, income poverty was down only 
marginally from 38.9% in 1987-88 to 36% in 1993-94. The poverty, however, declined at a much faster 
rate after 1993-94 with percentage of population below poverty line in 1999-2000 becoming 26.1%. The 
trend in income poverty reduction has been far from uniform. 

• Between 1951 to 1977-78, there was fluctuation. In 1951, 47"% of the population 
lived below the poverty line. This rose to 64% in 1954-55, fell to 45% in 1960-61 and 
then rose again to 51.3% in 1977-78. 

• Between 1977-78 to 1987-88, significant steady improvement: Between 1977-78 and 
1983 the proportion of rural population living below the poverty line fell from 53.1 % to 
45.71% and by 1987-88, it had fallen further to 39.1%. During the same period, 
income poverty fell in urban areas as well with the proportion of urban populallon 
living below the poverty·line declining from 45.2% in 1977-78 to 40.8% in 1983 and to 
38.2% in 1987-88. Overall percentage of people living below poverty line fell to 
38.9% in 1987-88. 

• Between 1987-88 to 1993-94 setbacks. Economic reforms were initiated in 1991, 
and in the years immediately following the reforms, India witnessed setback in its. 
efforts to reduce income poverty. The proportion of population- below the poverty line 
declined only marginally from 38.9% in 1987-88 and to 36.0% in 1993-94. Rural 
poverty declined between 1987-88 and 1993-94 from 39.1 % to 37 .3% and urban 
poverty declined from 38.2% to 32.4 % in the same period. 

• After 1993-94 the percentage of people below poverty line declined to 26.1 % in 
1999-2000. The percentage of rural and urban poverty. during the period declined 
respectively to 27.09% and 23.62%. 

(5,3.3 Progress iR reducing income poverty has also been uneven across the States as Table 5.8 
shows. 
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Table 5.8 
Income Poverty Reduction Across The States 

States 1973-74 1999- % Reduction 
2000 In Povl!!!}r 

Kerala, 59.79 12.72 78.73 
West Bengal 63.43 27.02 57.40 
Tamil Nadu 54.94 21.12 61.56 
Punjab 28.13 6.16 78.10 
Gujarat 48,15 14.07 70.78 
Orissa 66.18 47,15 28.75 
Andhra Pradesh 48,86 15.77 67.72 
Rajasthan 48.86 15,28 68.73 
Maharashtra 53.24 25.02 53.01 
Madhya Pradesh 61,78 37,43 39,41 
Kamataka 54.47 20.04 63.21 -
Uttar Pradesh ' 57.07 31.15 45.42 
Bihar . 

61,91 42,60 31,19 
Haryana 35.36 8.74. 75.28 
India 54.88 26,10 52.44 
Source: Planning Commission 

. . 
5.3.4 Between 1973-74 and .1999-2000, Kerala, Punjab and Haryana achieved maximum reduction 
in income poverty of over 75%. Orissa and Bihar on the other hand were the States where the lowest 
reduction of less than 32% in income poverty took place during the period. 

5.3.5 The percentage of population below the poverty line has declined as per official estimates, 
though these estimates are not strictly comparable due to adoption of different methodology etc. in 
estimation of poverty. The quality and reliability of official data on poverty has however been·a matter of 
debate. There is wide divergence in estimates of poverty in India arrived at by various economists as the 
following table reveals. 

Source: (a) 

(b) 

Table 5.9 
Percentage of People Living Below the Poverty Line in 

Rural India in the 1990s 
a b C d 

SDT/KS GD S.P. P.C. 
1989-90 36.69 34.30 34.60 39.1 

(87-88) 
1990-91 37.48 36.43 35.38 N.A. 

1992 40.07 37.42 43.92 N.A. 
46.12 43.47 

·1993/94 44,19 36.66 .37.27 37.3 
39.65 N.A. 

1994/95 43.64 40.02 41.18 N.A, 
1995/96 40.08 37.15 37.63 N.A. -

1997 38.29 35.78 35,92 N.A. 

1998 44.89 N.A. 42.58 27.09 
(6 months) (99-20001 .. Suresh D. Tendulkar (1998). Indian Economic Reforms and Poverty. An Assessment in 1.J, 

Ahluwalia and LM.D. Little ed: 'India's Economic Reforms and Development, OUP, N, Delhi. 
G. Datt (1999) "Has Poverty declined since Economic Reforms? Statistical Data Analysis", 
Economic and Political Weekly, December. ' 
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(c) S.P. Gupta, Member, Planning Commission, 'Trickle Down Theory Revisited', Yojana Bhavan, 
New Delhi. 

(d) Planning Commission, P~rspective Planning Division, 1997. 

5.4 The Right To Education 

India has recorded impressive achievements in higher education. But its record in tenms of 
ensuring universal elementary education remains extremely poor. Today 350 million people in India 
cannot even read or write, notwithstanding the constitutional promise of providing free and compulsory 
education for all children bv the vear 1960. · 

How Is lndl,~ Faring on Elementary Education? 

□ Elementary education Is far from universal despite the Constitutional promise of 
providing free and .compulsory education for all children - by the year 196~. Current 
literacy rate Is estimated to be 65.38%. 

□ India's adult literacy rate In 1991 of 52% was lower than literacy rates In sub-Saharan 
Africa (57%) and in East Asia (84%). 

□ India's female ,literacy rate In 1991 was 38% • lower than the rate In sub-Saharan Africa 
(47%), and in East Asia (76%). 

□ In Sri Lanka, average years of schooling for men are 8 years; it is 2.9-years for Indian 
men• average .years of schooling are 6.4 years for women in Sri Lanka; in India, it is Just 
1.8 years for women. 

□ 62% of primary school entrants ,reach Grade V In India. T_he proportion Is 90% In 
Indonesia, 94% in China and Malawi and 98%,in Sri Lanka. 

J.4.2 The number of primary schools increase,d significantly between 1951-95 - from 210,000 to 
590,000. Close to 95% of the villages have a primary school within a walking distance of one kilometer. 
11.s a result, literacy rates tripled between 1951:91. Yet, adult illiteracy in 1991 was only about 52%, and 
:lose to two-thirds of Indian women could not read and write. 

5.4.3 Literacy estimates by NSSO suggest that even in 1997 nearly half of Indian women and a third 
Jf Indian men could not read and write. Provisional census 2001 figures released recently indicate that 
in all 65.38% population is literate, - percentage of literacy rate' being ·19.96 amongst malel! and 54.28 
amongst females. 

5.4.4 Just about 62% of children reach Grade V of primary schooling; and it is well known that of 
those completing Grade V, many cannot even read and write a simple sentence.: 

How Bihar Fares In Women's Literacy-? 
; 

□ In 1981, 13% of Bihar's adult women• (defined as thos'! 15 years and above)- could read 
and write. This proportion increased to 18% in .1991 and is estimated at present to be 
33.57% (lates·t Cen!'us figures). · 

□ Only 50% of girls 6-17 years (NFHS·2, 1998·9~),_attend .s,choo/ in Bihar .. 

□ Only 15 countries In the wotld - Niger ( 7.4%), Burkina ·Faso (12.6%), Guinea-Bissau 
(17.3%), Nepal (21.7%), Benin (22.6%), Yemen (22.7%), Senegal (25.8%), Gambia 
(27.5%), Bangladesh (28.6%), Pakistan (28.9%), Lao P.D.R. (30.2%), Ethiopia (30.5%), 
Mauritania (31.0%), 'Mali (31.1%), Central African Republlc (31.7%) • report a tower adult 
literacy rate than the rate among women in Bihar. 

i.4.5 The literacy rates among Indian women is particularly low. Several African countries report 
1igher rates of adult female literacy than lndi13. For instance, the female literacy rate in Sudan is 54%, in 
~wanda it is 57% and in Zambia it is 69%. Literacy rates within India also vary significantly across 
ltates, among communities, and between rural and urban areas. 
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5.4.6 Among the worst off are typically women in rural areas. For example, in 1~91, the litera 
among .Rajasthan's Scheduled Tribe women - over 2.5 million of them -was as low as 4%, 
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5.5 Freedom From Gender-Based Discrimination 
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Political, economic and ,!social participation and leadership of women, according to Dr.Amartya 
Sen, is a crucial aspect of "development with freedom". He further argues that ad~quate recognition of it 
is of the utmost importance in the political economy of development. In India, unfortunately several forms 

., of gender-based discrimination a~e prevaleni. 

5.5.1 

I 
I 

ii 
Female-Male Gaps lri Basic Education 

!· 
' 

The female-male gaps;are most striking in.basic edµcation. Consider the following facts: 
(! 

• In 1991, the male li!eracy rate was 64%. It was only 39% among women. 
• In 1995-96, some 41 % of, girls dropped out before completin

1
g primary school. The· 

proportion was 38% amon'g boys. 

5.5.1.2 Most recent.estimates for 1997 by NSSO suggest'that almost half of Indian women are 
unable to read and write; the prJportion is a quarter for Indian men. Gender differentials in literacy are 
also very large in most of the S.t~tes. Th!) position is worst in the States of Rajasthan; Madhya Pradesh, 
Bihar, Uttar Pradesh ~d Orissa Where difference is over 25%: .i . 

t Table 5.10 
Gender Differentials In Literacy 

'. 
States/UTs ' Literacy Percentage 

Women Men Difference 
Rajasthan I 35. '73 . 38 
Madhya Prapesh 41 · 70 29 
Bihar I' 34 ,62 , 28 
Uttar Pradesh 41 69 2? 
Orissa I 38 64 26 
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Haryana 52 76 24 
Gujarat 57 80. 23 
Jammu & Kashmir 48 71 23 
Andhra Pradesh 43 64 21 
Arunachal Pradesh 48 69 21 
Maharashtra 63 84 21 
Manipur 66 86 20 
TamilNadu 60 80 20 
West Bengal 63 81 18 
Himachal Pradesh 70 - il7 17 
Assam 66 82 - 16 
Kamataka 50 66 16 
Goa 79 93 14 
Nagaland 77 91 14 
Sikkim 72 86 14 
Tripura 67 79 12 
Punj,:ib 62 72 10 
Kerala 90 96 6 
Meghalaya 74 79 5 
Mizoram 95 96 1 

India 50 73 23. 
·'" Source: 53 Round of NSSO 

5.5.1.3 Only 2 countries in the world - Guinea-Bissau and Yemen report a larger male-fema,le 
differential in literacy rates than Rajasthan (38 percentage points). 

5.5.2 Anti-Female Bias In Mortality · 

The anti-female bias is so strong that instances of female infanticide and foeticide are repartee 
even today in parts of India. It is a manifestation of gross injustice against girls and women. Table 5.11 
shows both - the States ,where female infant mortality rates are higher than those of males and the Statei 
where it is other way round. -

Table 5.11 
A .Comparative Picture Of Statewise Mortality Rates . , 

States Excess States Where Excess of 

Where female Male Female 
of female ·- malelMR Male Female 

female 

IMRexceeps IMRover exceeds female IMRover 

malelMR malelMR IMR malelMR 

Harvana 61 81 21 Assam 68 67 -1 
Uttar Pradesh 79 93 14 Orissa 98 97 -1 
Maharashtra 43. 56 13 Madhva Pradesh 100 97 -3 
Tamil Nadu 48 58, 10 Kerala 18 13 -5 
Puniab 53 56 4 Karnataka 61 56 -5 
Gujarat 63 66 3 West Benaal 59 48 -11 
Andhra 65 68 ·3 Bih,!r 85 

. 
67 -18 

• 
Pradesh 
Raiasthan 83 84 -:1 India ' 70 74 -4 
Source: Sample Registration System 2000 
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5.5.3 Freedom To Make Personal Choices 

Unequaf opportunities in education are in itself a major impediment to young girls and women 
who are denied the. opportunity to realize their full potential. Apart from this, there are several socio-
cultural factors that curb women's freedoms. · •· · 

A Quesuon vr Gender 

□ While growing up In South Asia Is a perpetual struggle, to be a woman in this region Is to b9 a non:porson. Women b•ar 
the greatest burden of human deprivation in South Asia. . ., ~ . '• 

□ Discrimination against South Asian women begins a~ or even before, birth.: Female foeticide and lnfanl/cldo," nogloctol 
health, and gender-biased feeding practices combined with heavy work burdens, all are manifestations of son preference 
and tho patriarchal structures which prov all across the region. South Asia has one of tho most distorted sex ratios In th• 
world- there.are only 940 females for every 1000 males. _, · · · 

□ ln~i~ibility of women in tho economy Is a worldwld• ph~nomenon, but in South Asia its impact on women Is pernicious. 

_, _. Human pevelopment In South Asia, 2000 

i.5.3.2 Women continue to be denied the freedom to·work and equal opportunities in the ~orkplace. 
=or. instance, female wage rates in unorganized· sector-are lower than male rates. A smaller proportion of 
r.oomen has access to higher education; and a large part .of wom~n's work goes unnoticed and 
mrecognized. :;: 

i.5.3.3 Most young girls do not even have the freedom to choose.whom to marry - let alone when to 
narry. As a result, most·of them are 'forced' .to marry young. Even.today, some 50o/~ of women get 
narried before the legal minimum age of 18 years. , · '. I/ : . 

, . 

Figure 5.17 
; 
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5.5.4 Freedom.To Participate In Decision Making 

Women are making significant gains · in the ·political sphere where increased participation is 
rapidly empowering women, boosting their confidence, changing perceptions regarding their contribution, 
and improving their status and position in society. For instance, political participation and grassroot 
democracy have been strengthened considerably by. the 73"' and 74th Constitutional Amendments that. 
have created new democratic institutions for local governance. By 1999, under the provisions of said 
Amendments 227,698 gram Panchayats at the village level, 5,906 Panc_hayat Samitis at the Block level, 
and 47 4 Zilla Parishads at the. district level had been created. In addition, some 3,586 urban local bodies 

- . ' 
had been created. So far, 2.5 million members have been elected to Gram Panchayats, 129,871 
members have been elected at the Block level to Panchayat Samitis, and another 12,671 members have 
been elected at the District level as Zilla Parishad members. Reservation of one-third of all seats for 
women has been constitutionally ensured in local bodies. The impact of this has beeri phenomenal. By 
1999, as many as 768,582 women had been elected to Gram Panchayats, and 38,582 women to 
Panchayat Samitis. Another 4,030 women were elected as Zilla Parishad representatives. 

' . ' 

Table 5.12 
Women's Presence In The Lok Sabha 

Year Seats Women MPs %Women MPs 
1952 499 22 4.41 . 

. 1957 500 27 5.40 
"1962 503 34 6.76 

1967 523 31 5.93 

1971 521 22 4.22 

1977 .544 19 3.29 

1980 544 .. ' 28 5.15 

1984 544 44 8.09 

1989 517 27 5.22 
1991 544 39 7.17 

1996 543 39 7.18 
1998 -543 43 7.92 

1999 543 49 9.02 
Average 528 33 6.13 

5.5.4.2 Women have, however, not found adequate representation in the Lok Sabha. The 
p!lrcentage of elected women Lok Sabha members has never exceeded 10. Table 5.12 shows 

· representation of women in Lok Salihas since 1952. Average representation of women in Lok Sabha 
works out to only 6.13. 

5.5.4.3 . The representation _of wom~n in Parliaments of various countries of the world is ·shown- in 
Table 5.13. The representation of women Tn lndiari Parliament is lower to the world's average and is 
even lower than of Sub-Saharan Africa and Bangladesh.-

Table 5.13 

Representation Of Women In Parliament Of Various Countries 

Countries Single or Upper House Total (Both · 
Lower House or Senate Houses) 

Banaladesh : 12.4 n.a. · · 12.4 

India ' ' 8.8 8.5 8:7 

Nepal 5.4 15 7.5 

. Maldives 6.3 n.a. 6.3 

Sri Lan'ka 4.9 N.a. 4.9 · 
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Pakistan 2.8 2.3 2.6• 
Bhutan . 2.0 n.a. 2.0 
South Asia 7.4 7.5 7.3 
{unweighted) 
World 13.3 10.6 12.8 
Nordic Countries 38.3 n.a. 38.3 
Sub-Saharan Africa 11.6 13.2 - 11.8 
East Asia" 9.5 13.0 10.1 

· • : Data represents status of Parliaments pnor to October 12, 1999 . 
. • : East Asian data does not include Indonesia and Republic of Korea. 
Source: De Silva 1995; GOB 1991 & 1996a; GOl 1998b; GO! 1999b; Gooneratne 

& Karuneratne 1996; GOP 1998a; HMG Nepal 1999c; and !PU 1999. 

5.4.4 The representation of women in the Central Council of Ministers between 1985 & 2001 'is, 
,own in the Table 5.14. The data show that women have remained poorly represented in Council of• 
nisters. · · 

Table 5.14 

Representation Of Women In The Central Council Of Ministers (1985-2001} 

Number of Ministers 
' 

Number of Women 
Year , .. Ministers 

Cabinet Minister of Deputy (;abinet Minister of Deputy 
Minister State Minister Minister State Ministers 

1985 15 25 0 .1 3 0 
1990 17 17 5 0 ' 1 1 
1995· 12 37 3 1 4 1 
1996 18 21 0 0 ,1 0 
1997 20 24 0 0 5 0 
1998 21 21 0 - 1 3 0 
2001 30 7 35 3 2 4 

,urce: Central Stastical Organisation And Records of Ministry of Parliamentary Affairs 

i.4.5 The representation of women in Council of Ministers in the countries of South Asia is given in 
l Table 5.15. Sri Lanka has more women in Cabinet than India. 

Table 5 .. 15 

Women In Cabinets (1999} 

Country, Women. .- Men 

' 
India 8 76 
Sri Lanka ,4 29 
Banriladesh "4 '41 
Pakistan 3 26 
Nepal 1 31 

Women As%-
Of Men 

10.5 
13.8 
9.8 
11,5 
3.2 

Note : Data for Pakistan refers to s1tuat1on. prior to October 1999, 
Source : Chowdhry 1994; GOB 1996a; GO! 2000a; Gooneratne & 

Karuneratne 1996; and GOP 1998a; HMG Nepal 1999. 

.4.6 In 1996, there was only one woman amongst 25 judg~s in ·s~preme Court arid 15 women in 
I judges of the High Courts. The representation of women in High Courts of countries in South Asia is 
iwn in the Table 5.16. Sri Lanka has higher representation of women in High Courts tha_n India. 
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Table 5:16 

Representation Of Women In High Courts In s·outh Asia 11995-2000) 

Name of the Country Men Women Wonjen 
(as a % of mehl 

Sri Lanka 26 2 7.69 
India 488 15 3.07. 
Bani:iladesh 45 1 2.22 
Pakistan 94 2 2.13 

,, 

Nepal 101 2 1.98 

5.5.4-? In Indian Administrative Service out of 5047 Officers (1996) only 501 constituting 9.92' 
were·women. The percentage of women officers serving in Government cif India as on 1st April, 1997 
Under Secretary, Deputy Secretary, Director, Joint Secretary, Additional Secretary and Secretary lev1 
respectively was 6.33, 11.89, 17.2, 13, 7.1 and 3.8. In 199t, 15.36% women were employed in organis, 
sector .. In 1996, percentage of female employees in Central Government, State Governments and Ice 
bodies was 7 .1, 16.6 and 25.6% respectively. 

5.5.4.8 The representation of women at various levels in services, representative bodies a 
ju~iciary as revealed by data given -in this section remains grossly inadequate even after fifty years 
working of the Constitution. Lack of adequate participation of women is not only depriving 'them of th 
due share in income but also of the. social benefits .that come from women's enhanced status a 
independence (including the reduction of mortality and fertility _rates). 

5.5.5 Freedom from fear 

. Many women cannot even leave their houses without the perrrnss,on of men - fathe 
husbands or brothers. ~ecent data from NFHS-2 for 1998-99 reveal, for instance, that 80-85% ofwom 
in Uttar Pradesh, Bihar, Madhya Pradesh and Haryana need permission to even visit friends, relatives 
even go io the market. · · 

TABLE 5.17 
Extent Of ·women's Autonomy In Various States · 

States Per Cenf Per Cent Of Women Involved In Decision Per Cent Of Women Perce 
Not Making About Who Do Not Need Of 

Involved Permission To Wome 
In Any Cooking Own Purchase Staying with Go to the Visit With 

Decision Health c;,f parents, market friends Acces 
Making Care jewellery siblings a·nd To 

etc relatives Mone 
Uttar Pradesh 16 78 45 41 36 17 12 52 
Bihar 14 82 48 43 44 22 21 67 
Rajasthan 13 82 41 43 39 19·. 17 41 
Madhya 13 82 37 44 38 21 20 49 
Pradesh 
Jammu & 12 80 56 58 • 49 12 8 58 
Kashmir 
Kamataka 8 88 49 47 45 43 34 67 
West Bengal 8 87 45 48 47 18 14 51 
Andhra -7 86 56 61 58 20 15 58 
Pradesh 
Kerala 7 81 73 63 60 48 38 66 
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Delhi 5 83 69 59 ,47 52 34 82 
P.ssam 5 88 65 54 45 13 14 35 
Gujarat- 4 90 71 74 65 55 51 74 
Goa -4 90 62 63 72 67 59 82 
~aryana 3 94 67 78 65 : 37 21 71 
;likkim 3 92 60 58 57 38 42 79 

•Tamil Nadu 2 92 61 67 62 79 56 79 
Punjab 1 0 97 79 75 68 50 28 78 
Himachal 1 95 81 93 91 33 31 80 
Pradesh 
• Source: NFHS 1998-99 

. 5.5.5.2 . According to the NatioRal Crime Records Bureau, nearly 7,000 complaints of domestic 
violence are reported every year to the Delhi Police. Of these, Fl Rs are filed in just 10% of the cases . 

. Again, of the 284 cases of rape reported in Delhi in 1992, there were only 3 convictions by 1995. The 
status of women in India though have shown some improvement in· last fifty years but the objective of 
achieving equality between men and women is still a 'distant dream. The focus recently has decisively 
shifted from welfare of women to empowerment of women which has been recognized as being of crucial 
importance in achieving equality between men and women. A long journey is-still ahead to achieve that 
goal for the women continue to remain grossly under-represented in places where crucial decisions are 
made. 

Gender Justice 

J 

Judicial activism in recent years has led to ensuring greater equality for women before the law . 
. Review of legislation from a gender perspective has begun to bring greater equality far women. 
Greater awareness among women, a stranger recognition of women's rights, sustained public 
advocacy and effective judicial activism are beginning shaw some results. The Supreme Court's 
landmark Judgement In 1997 an a writ petition by some women's groups seeking the 
enforcement of the fundamental rights of working women has paved the way far their greater 
protect/an from sexual harassment. The Supreme Court, in ;1997, also announced a set of 
guide/Ines for sexual harassment far the first time.' Court judgements have also started invoking 
International convent/ans like CEDAW ta make a stronger case far women's Justice. Institutions 
like the Nat/anal Commission far Women and the National Human Rights Commission are 
carru/na out detailed lnvestiaations of Inlustices aaa/nst women. 

121 

1207 LJ&CN2002-9A 

✓-.. 
_, .·., 



CHAPTERS 

Economic Performance 

6.1 Significant Economic Growth 

l!lt India· has recorded significant achievements along many dimensions of human development 
since Independence. Important changes, for example, are visible in th~ social sphere where affirmative O 
action, political organization and collective mobilization are gradually tr~nsforming the status and position 
of many socially backward communities, particularly among those classified as belonging to Scheduled 
Castes and Scheduled Tribes. Eqµally impressive has been the way democracy has taken roots in the 
country. The 73"' and 74th amendments to the Indian Constitution ensuring reservation of one-third of 
seats for women in elections to village level panchayats and nagar palikas tiave provided a further 
impetus to democracy, decentralization and local governance. Several positive changes are beginning to 
be felt at the grassroot level with women enjoying far greater freedoms than before, with the induction of 
more and more. women into public decision making, and with several thousands of self-help groups, 
voluntary organisations and civil society initiatives engaged in critical development action. 

Impressive Economic Performance 

□ Expansion and diversification of production 
□ New Technologies, modern management 
□ Advances In Science, Technology, Medicine, Engineering and Information Technology 
□ Between 1950-2000, the Index of agricultural production Increased from 46.2 ta 176.8 
□ Between 1960-2000 Wheat Production went up from 11 m. tones ta 75.6 million tonnes 
□ Between 1960-2000 Rice Production went up from 35 m. tones ta 89.5 million tonnes 
□ Impressive expansion of Industrial and service sectors 
□ Index of Industrial production went up from 7.9 In 1950-51 ta 154.7 in 

1~99-2000 
□ Electricity generation increased from 5.1 bl/I/an KWH In 1950-51 ta 480.7 bl/lion KWH In 1999· 

2000 
□ 6 ta 8% annual growth of GNP between 1994-2000 except in 1997-98 

6.1.2 Most noticeable, however, are the expansion and diversification of production. New 
technologies, modern management, and the advances in science, medicine, engineering and information 
technology have increased domestic production of a wide range of goods and services. Particularly 
significant has been the increase in agricultural production. Between 1950-2000, the index of agricultural 
production increased more than four fold. Between 1960-2000, wheat production went up from 11 million 
tonnes to 75.6 million tonnes, and the production of rice increased from 35 million to 89.5 mi!Hon tonnes. 
This is no mean achievement for a country that relied on food aid until the early 1960s. Similarly, there 
has been a rapid expansion in both the industrial and service sectors. , The index of industrial production 
went up from 7.9 in 1950-51 to 154.7 in 1999-2000. Electricity generation went up from 5.1 billion KWH to 
480.7 billion KWH. 

6.1.3 This economic expansion has contributed to a steady and impressive growth in India's GNP. 
With the exception of 4 years, India has enjoyed a positive growth rate in its GNP every year since 1950. 
Particularly striking are the higher rates' of growth after the mid-1980s, and even more so after the 
initiation of economic reforms in 1991. Prudent fiscal and economic management enabled India to avert -
the fiscal crisis that many East Asian ·experienced in the mid-1990s. On the contrary, India's GDP grew 
annually by 6-8% per annum between 1994-2000 except in the year 1997-98 when it grew by 4.8%. 
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Figure 6.1 

Annual.Growth Rate of India's Gross National Product: 1951-2000 
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, ' . 
6.1.4 As a result, India's per capita Net National Product .(NNP) in 1999-2000 was more than 2. 
times higher .than what it was in 1951. Before 198.0, the annual average rate of increase of per cai 
income was around· 1 .2%. Since then, there has been a significant change. In the first half of the 1981 
per capita· NNP grew by 2.4%, and between 1985-90, by 3.2% on average every year. _ The finan< 
crisis of the early 1990s saw a slowing down in the growth of per capita income, but there has beer 
quick recovery. Per capita NNP has grown on average. by 4.8% every year between 1993-94 and 19! 
99. 

Figure 6.2 

ll'Kfia's Per Capita Net l'etional ProctJct : 1950-2000 
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6.2 Record Of Human Development 
; -

Where we talk of development - it is really human development, which means· much more th1 
just an expansion of per capita incomes. Human development has come to ·be widely accepted as 
process of enlarging choices, expanding freedoms and assuring human rights. It consists of enhancil 
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apabilities - for instance, the capability to live a long healthy and productive life, the capability to acquire 
1owledge, and the capability to lead a decent life. Human development consists of promoting freedoms
eedom from ignorance, freedom from hunger, and the freedom to participate in decision-making. _.It 
ntails assuring every citizen freedom from fear and repression, freedom from discrimination and 
Kploitation, and the freedom to lead a life of dignity and freedom to be free of traditional social restraints 
1d to achieve full potential so as to lead a life of dignity. Ultimately, enhancing capabilitief an_d ., 
Kpanding freedoms are what matter to people - both women and men - much more than command oywf' 
come and material goods. And freedoms are assured when rights are fulfilled - social and economic""as 
ell as civil and political. 

2.2 Judging development from such a perspective of freedoms and rights differs from the traditional 
ay of assessing progress in terms of higher incomes, or more and better consumer goods, or more 
:hools and bigger schemes. All these may be necessary, but what ultimately matters is, as Dr, Amartya 
9n writes, how free women and men are to "do what_they want to do and to be what they want to be". 

2.3 The evaluative question to ask, therefore, is how far India's development over the past 50 years 
Is enriched or impoverished human lives. The concept of human development has been familiar to 
:onomists. But the adequacy of the standards for tools of its measurement is much debated. The GDP 
GNP was accepted as a measure of the wealth of nations, and its economic performance. But well 

iing was not necessarily concomitant of wealth. GNP or GDP does not capture the multi-dimensional 
1aracter of well being and its evaluation. GNP merely collects goods as services that can be exchanged 
r money and not the 'good and bad' of the goods and services. Till recently tts concept did not include 
,rt<!in types of work, particularly of women. GNP does not set-out the ethical and moral issues or the 
1vironmental issues in development. The negative effects of growth is not its concern. "The real 
,estions should thus be: Growth of what, and for whom? Growth of pollution that calls for more anti-
1llution devices? Growth in crime that employs armies of lawyers? Growth in car crashes requiring 
Jre repair workers? Growth of incomes only for the richest? Growth of military weapons? This is not 
1at most people want, yet all of these ca11 result in a rise in GNP. Clearly; something is wrong with this 
m of measurement. Growth in terms of national incomes alone is far too general and abstract a 
·ncept to be a sensible policy objective". 8 

6.3 Increasing Disparities Of Income 

Market economy has its own negative impact on equality of distribution. The share of income 
d consumption of the pm;>rest 20 per cent in India is 9.2% while that of the richest quintiles is 39.5%. 
is is perhaps the pattern in the modern market economics. In USA (1994) poorest 20% of the 
pulation had 1.5% share of income and consumption while the richest 20% had 45.2%. In China 
)95), the poorest 20% had 5.5% share and the richest 20% 47.5%. This reflects, in a non-trivial sense, 
, anomalies and inequities of the international economic order. Over the 30 years from 1960 to 1990 
, affluent 20% of- the world have enhanced their share of Incomes and consumption to 86% while the 
xest20% have had their share red~ced to 1%. ' 

.2 · The.Human Development Report (1999) noted of increasing inequalities between the.countries .. 
ays: 

"Inequality between countries has also increased. The income gap 
between the fifth of the world's people living in the richest countries and 
the fifth in the poorest was 74 to 1 in 1997, up from 60 to 1 in 1990 and 
30 to 1 in 1960." · 

"By the late 1990s the fifth of the world's people living in the highest
income countries had: 

1man Development Report, 1996 page 56 
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• 86% of world GDP - the bottom fifth just 1 % 
• 82% of world export markets - the bottom fifth just 1 % 
• 68% of foreign direct investment - the bottom fifth just 1 % 
• 74% of world telephone lines, today's basic means of 

communication - the bottom fifthjust 1.5%. 

6.4 Social Outcomes Of Economic Performance 

Despite enjoying sustained growth, levels of h~Iman development in India remain low. The latest 
Human Development Report 2000 ranks India at 128 on the Human Development lndex1 (HDI) - implying 
that there are only 45,countties in the world that fare worse than India. Of the,countries that fare better 
than India on the HDI, many are our close neighbours. Sri Lanka, for instance, reports a HDI value of 
0.732 whereas the HDI value for India is only 0.563.2 

Figure 6.3_ 

Human Development Index for selected countries, 
1998 
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6.4.2 ' India's low level of human development reflects the persistence of extensive huma 
deprivations. Despite the growth record, India's backlog of human poverty is indeed enormous. At th 
end of 50 years, ·human poverty still persists in substantial number and the backlog of human depriv,ation 
are enormous. 

1 The Human Development•lndex (HDI) is a composite index based on three indicators: longevity as measured by life expectan1 
,at birth; educational attainment as measured by a combination of adult literacy (two-thirds weight) and !he combined primai 
secondary and tertiary enrolment ratio (one•third weight); and command over resources needed for a decent standard of living 
measu;;,d by an adjusted value of GDP (expressed in purchasing p~werparity dollars). 

2 Some countries with lower levels of per capita GDP than India report higher values of HDI. These include, for instant 
Mongolia, Tajikistan, Viet Nam and.Armenia- countries that have witnessed far greater turmoil and conflict in•recent years th 
India has. · 
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l:ltt&nt of Humll11 ~011111 India 

□ India ranks 128 on the Human Development index..:: only 45 countries in the world have a lower human 
development index than India, 

□ Life expectancy at birth is estimated to be 63J•ears up by 32 years from the life expectancy in 1950-51. 
But it is 17 years fess than of Japan, 10 years less than of Sri Lanka and 7 years less than of China. 

□ Wide variations exist in life expectancy between male and female between the States and between the 
rural and urban areas 

• Life expectancy at birth among Indian women is 63 years -, it varies from 57 years in Madhya 
Pradesh to 75 years in Kera/a. · 

• The record of Kera/a perlaining to life expectancy at birlh is impressive. A child boma in Kera/a 
can expect to live longer than a child bome in Washington. : 

□ 260 million people in India live below the income poverty line. 

□ aC/ose to 380 million people are illiterate and nearly 213'" of them are women. 

□ 52% married women in the reproduction age group suffer from ana~mia - the proporlion varies from 
23% in Kera/a to 86% in Arunachal Pradesh. ' 

□ Nearly 1, 10,000 women die during child birlh. or due to pregnancy related causes - most of them can be 
avoided. · T 

□ Infant morlality rate have almost halved to 72 birlhs per 1000 birlhs down from 146 in 1951 but in South 
Asia, India had the slowest rate of improvement in child survival. · 

□ Wide variations in infant morlality rate extist across Iha ~tales - ii vJries from 16 in Kera/a to 98 (more 
than 6 times higher) in Madhya Pradesh and Orissa. ' ! · 

□ One third of all babies in India have low birlh-weight; in Sub-Saharari Africa, the proporlion is just one-
sixth. · - I 

' ' 
□ 53% children uhder 5 years remain malnourished. Percentage of ma(nqurisl}ed children is nearly twice 

the percentage reporled in many parls of Sub0Saharan Africa. i . -
' . ' 

" 
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CHAPTER7 

Learning From Experience 

A variety of factors have collectively contributed to the persistence of human poverty - and to 
the failure to fulfillment of the constitutional commitments in terms of assuring people of their social 
and economic rights. Economic policy matters, but so does the nature of governance, the degree of 
people's participation especially of people of deprived and disadvantaged categories, the capacity of 
civil society organizations, the political priorities of the State, the quality of decision-making, public 
provisioning of basic social services, the effectiveness of legislation, the empowerment of women, the 
Scheduled Castes the Scheduled Tribes and backward classes and the care of the environment,. All 
these factors are closely inter-woven, and many have their roots in entrenched beliefs, social 
customs, historical happenings, biitJral traditions and perceptions of equality and social injustice. A 
few lessons, however, can be glfa?~d from the Indian experience of the last fifty years. 

G, '· ·;.2 Getting priorities right · 

How well a nation does economically depend amongst others upon how educated and 
healthy its people are. There are several such examples. Every nation in the South East Asia that 
has achieved rapid economic growth and prosperity has its people educated and reasonably.healthy. 
If India remains a poor country, it is largely begause of the failure to invest In health and to 
universalize elementary education. 

7 .2.2 Within India, Kerala, the only State that has achieved levels of social development 
comparable to any industrial country, has recorded the maximum reductions in income poverty in the 
last decade. • 
7.2.3 What matters ultimately is how secure people are. This is what Mahbub ul Haq described 
as 'human security' 

"Human security is not a concern with weapons. It is a concern with human 
dignity. , In the _last analysis, it is a child who did not die, a disease that did 
not spread, an ethnic tension that did not explode, a human spirit that was 
not crushed." 

Karn~taka and Korea : Similarities ·and Dissimilarities 

Both Karnataka and Republic of Korea have a similar population size. But that Is where the 
similarity ends. Per capita in~ome is more than 20 times higher in Korea than In Karnataka. 
With Karnalaka leading the information technology boom, prospects do exist for a dramatic 
economic expansion. But the key questions are: Will this be possible? Will it be sustained? If 
Korea has done well, it is becaUse the country has ensured almost universal literacy and good 
health lo Its people. Today, life expectancy at birth among women in Korea is 11 years higher 
than in Karnalaka and the infant mortality rate 10 limes lower. The female literacy rate in Korea 
is 95%, whereas it is only 44% in Kamataka. If Karnataka aspires to become an economic 
power like Korea, tire State must assign top priority to investing in its people - in their health, 
nutrition and education. 

7.2.4 Human security is to be interpreted as security of people, not just territory. Jt·has to do with 
the security of individuals, not just nations. It is concerned with the security of all people everywhere 
- in their homes, in their jobs, in their streets, in their communities, in their environment. It calls for 
security through development, not through arms. 

7.3 Not By Growth Alone 

Generally speaking, larger incomes are associated with higher levels of social development. 
But the linkages are not always obvious. Kerala, for instance, has achieved relatively high levels of 
social development even at a low level of Income. Life expectancy among women in Kerala is 11 
years higher than in Haryana "'" mu'ch richer State in terms of per capita income. Similarly, there is no 
easily predictable relationship between income· levels and the percentage of literate women in 
different States. ln-1997-98, for example, West Bengal reported a per capita State Domestic Product 
of Rs. 8,491 - similar to Himachal Pradesh (Rs. 8,747). However, whereas 27% of married women in 
the age group of 15-49 years were illiterate in Himachal Pradesh, the proportion was 43% in West 
Bengal. 
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7.3.2 Again, women in both rich and poor States face similar unfreedoms. The female-to-male 
ratio is the lowest in Punjab. and Haryana - two of India's mast prosperous States. Milnons of girls, in 
both rich and poor families, are denied the opportunity to pursue education or seek employment or 
even step out of their homes without permission. Many are denied the freedom to voice. their 
opinions, take decisions relating to their marriage, or even decide how many children they should 
have. The position in respect of the Scheduled Castes, the Scheduled Tribes and other backward 
classes which constitute the bulk of India's population has been dealt in Chapter 9. Even, urban and 
metropolitan cities that seem by far more affluent than the rural villages suffer from much higher levels 
of air pollution and congestion. 

Table 7.1 
Average Rate Of Growth Of Per.Capitalncome 

·- • i 
i.,- J 

Percentage Of G!'_owth Of Per Capita 
lncciine 

1980-81 to 1991-92 to' 
1990-91 1997-98 

States Where Growth Is Accelerating 
Gujarat -3.08 7.57 
Maharashtra 3.58 6.13 
WesfBengal ' 2.39 5:04. 
Tamil Nadu 3.87 4.95 
Kerala 2.19 4.52 
Combined SOP of 14 states 3.03 4.02 
Rajasthan 3.96 3.96 
Madhya Pradesh 2.08 3.87 
Andhra Pradesh 3.34 3.45 
Karnataka 3.28 3.45 

States_Where Growth Is Decelerating 
Punjab 3.33 2.80 
Haryana 3.86 2.66 
Orissa 2.38 1.64 
Uttar.Pradesh 2.60 1.24 
Bihar 2.45 1.12 

7 .3.3 India is among the few developing countries that has since 1951, with the exception ·of four 
years, recorded a pqsftive growth in its GNP (see Figure 6.1 ). In fact, after the initiation of economic 
reforms in 1991, growth has accelerated - nationally and in most of the States. 
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% 
2;0 

1 .5 
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Figure 7.1 

Annual G-rowtti Rate of Per Capita Net National 
Product 

1971-3 to 1980-2 ·1980-2 to 1990-2 1990-2 to 1996-8. 

Source: Econom le Survey 1999-2000 
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7.3.4 But despite the positive growth record, there has not been a perceptible and significant 
improvement iri the quality of people's lives. For instanc·e, there has been a marked slowing down in 
the rate· of reductions in infant mortality in recent years. 

% 

Figure 7.2 

Annual Rate of Reduction In Infant Mor_tallty Rate 
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Source: S~m pie Registration System· 

7 .3.5 Again, despite the better growth' record in ·recent years, progress in bridging gender gaps 
has been slow. Between 1991 and 1997, ,literacy gaps between women and men has hardly been 
bridged. 
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-Tabla 7.2 
Excess Of Mala Over Female Literacy Rates (1991-97) 

Excess Of Mala Literacy 

States 
Percentage Over Female Increase or 

Llteracv Parcantaaa Decrease 
1991 1997 

Tripura 21 12 9 
Kam_ataka 23 16 7 
Himachal Pradesh 23. 17 6 

Mizoram 7 1 6 

Haryana 29 24 5 

Punjab 15 10 5 

Sikkim 19 14 5. 

Manipur 24 20 4 

Assam 19 16 3 

Goa 17 14 3 

Maharashtra 24 21 3 

Meghalaya 8 5 3 
Tamil Nadu· 23 20 3 

West Bengal 21 18 3 

Bihar 30 28 2 

Jammu and Kashmir . 25 23 2 

Orissa 
.... 

28 26 2 

Uttar Pradesh 30 28 2 

Andhra Pradesh 22 21 1 

Arunachal Pradesh 22 21 1 

Gujarat 24 23 1 

Kerala 7 6 1 

Madhya Pradesh 30 29 1 

Nagaland 13 14 -1 

Rajasthan 35 38 -3 

India 25 23 2 

Source: Census of India and NSSO (53rd Round) 

7.3.6 Dr. Amartya Sen in his book "Development as FreedQm" has pointed out that negative 
linkage between female literacy and fertility appears to be, on the whole empirically well founded. 
Such connections have been widely observed in. other countries also, and it is not suprising that they 
should emerge in India. 

7.3.7 Similarly, there has been only a marginal improvement in access to basic health care 
between 1992-93 and 1998-99. 
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Table7.3 
Improvements In-Child Immunization Cov,erage Between 

The Year 1992-93 And 1998-99 

Increase In 
Slates percentage of fully 

Immunized children 
(12-23 of age) 

between 1992-93 & 
' 1998-99 

Kerala 25 
Tamil Nadu 24 
Himachal Pradesh · 21 
Maharashtra 14 
Andhra Pradesh 14 
Delhi 12 
Punjab 10 
West Bengal 10 
Haryana 9 
Orissa 8 
Goa 8 
Karnataka 8 
Gujarat 3 
Uttar Praqesh I 1 
Bihar 0 
Rajasthan -4 
Madhya Pradesh , -7 
Jammu and Kashmir -9 
India . 

- 7 
Source: NFHS-1 and NFHS-2 

The Table reveals that between 1992-93 and 1998-99: 

• 

• 

• 

Immunization coverage has worsened in Madhya Pradesh and Rajasthan despite 
the fact that there has been acceleration in growth of per-capila income in both 
States. 
Bihar and Uttar Pradesh, two of the most populous but poor health States, have 
recorded practically no improvement in immunization coverage. 
Kerala, Tamil Nadu and Himachal' Pradesh have done the best in terms of 
expanding immunization coverage. ' 

' ' ' . 
7.3.8 What matters is not the quantum and pace of growth, but its quality. First and foremost, 
priority must be given to how growth is generated. Economic growth should not impoverish the poor, 
should not continue or worsen social inequality, adversely affect the environment, and lead to a 
further deterioration in the quality of daily life. Pqlicies are needed that will ensure a more equitable 
distribution of the benefits of growth - across States, beiween different communities and between 
social categories. Similarly, prioriiy must .al~o be given to ensure adequate provisiofling of basic social . 
services and infrastructure for ensuring greate( connectivity to people in remote areas. 

133 



Snapping OfVllal:Llnk Between Growth And Human Development 

Situations In which growth may not result In human development are -

□ Jobless growth • overall economy grows but does not expand the opportunities for 
employment . 

□ Ruthless growth • where the fruits of economic growth mosUy benefit the rich, leaving 
millions of people.struggllng In poverty. 

□ Voiceless growth • where growth in the economy Is not accompanied by an extension 
of democracy or people'l; empowennent 

□ Rootiess growth - where growth causes people's cultura_l Identity to wither. 
□ Future/ass growth • where the present generation squanders resources needed by 

future generations. 

Source: Human Development Report 1996 

7.3.9 There are many ways In which economic growth can be harnessed to improve human 
development. One way ·is to make economic growth broad-based and employment-intensive. Ear human 
development to occur, people must become active agents of change, not merely passive beneficiaries. 
They mustbe allowed to actively° participate in generating growth and shaping its direction. This involves 
providing to people basic economic and political freedoms. Economic growth must be sustainable if it is 
to advance human development. Mining nature and undermining ··natural support systems pit present 
human development against any future human development, 

7.4 Ensuring Universal Access To B11slc Social Services 

At the centre of empowerment and of development efforts are investments in basic human 
capabilities - in primary education, primary health care, -nutrition programmes, family planning and 
essential physical infrastructure, such as housing, electricity ancf roads. Lacking these essentials, people 
experience human poverty. 

7.4.2 Ensuring universal access to basic social servjs:~s lies at the root of assuring every citizen 
a decent standard of living. In India, much · of the human poverty can be attributed to a failure to 
assign a high priority to it. There is serious under-provisioning and overall shortage of good quality 
and affordable social services. Millions of children are out of school largely because the State has 
failed to provide good quality basic education. Several thousands of women die- during childbirth 
simply because reproductive health care services_ are just not adequate. Millions of households do 
not have access to safe drinking water despite the claim of extensive physical coverage. The 
situation with respect to sanitation Is worse still. 

7.4.3 A feature of India's development has be_enJhe.over-emphasis on physical expansion. Ttie 
consequence has been a serious neglect of"ciuality issues - be it in health·, education or access to 
drinking water. It is ciaimed that close to 95% population has access, to· a primary school within a 
walking distance of one kilometre. Several studies have, however, pointed out, of course, that many 
of the si:hool buildings are crumbling, they lack basic teaching materials, classrooms are over
crowded, and very little teaching activity takes place there during th·e school hours. The quality of 
basic education remains poor. 

7.4.4 Similarly, there has been a physical expansion in the provisioning of primary health care 
services. But the ability of the public health system to cater to the needs of the poor remains low. 
The primary health care centres typically lack even minimal facilities, the staff is poorly trained and the 
quality of health care delivered Is poor. As a result, even the poor are forced to often seek health care 
from less-qualified and exploitative private practitioners. 

7.4.5 The reach of India's public health care system is extremely limited. And despite the 
acceleration in growth:afler 1991, progress remains slow. For example, despite the pledge to ensure 
universal immunizati9n coverage for all children, a recent survey in 1998-99 found that only 42% of 
children between tl\e ages of 12-23 months were fully immunized - up from 35% in 1992-93. In 
Bihar, the proportion'tias remained unchanged at 11% between 1992-93 and 1998-99. 
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7.4,6 Special efforts are needed, to pay attention to women's health needs. Even something as 
basic as ensuring women safe access to delivery has been poor. In. 1992-93, only 34% of all 
deliveries were attended to by a health professional._ The proportion varied from 19% in Bihar to 90% 
in Kerala. The improvement over the past 5 years has been insignifi~,int. In 1998-99, only 43% of 
deliveries were attended to by a health professional. 

Table 7.4 
Per Cent Of Births Attended By A Health Professional 

1992-93 1998-99 Change 
India 34 43 8 

North ' 
Delhi 53 67 1'4 
Haryana · 30 42 12 
Himachal Pradesh 26 40 15 
Jammu and Kashmir 31 43 12 
Punjati - 48 63 14 
Rajasthan ' 22 36 14 
Central , 
Madhya Pradesh 30 30 0 
Uttar Pradesh 17 22 5 
East 
Bihar 19 24 5 
Orissa 21 34 13 
West Bengal 33 44 11 
West: 
Goa ' 88 91 3 
Gujarat 43 54 11 
Maharashtra 53 59 6 

• South ' 
Andhra Pradesh 49 65 16 
Kamataka 51 59 8 
Kerala 90 95 ,5 
Tamil Nadu 71 84 ; 13 
Source: NFHS-1 and NFHS-2 

·7,5 Rationalize Public Spending .. 
Public spending has played an important role in India's poverty reduction. The marked 

decline in income poverty from· the· mid' 1970s to the end of the 198°0s was a period when public 
expenditures rose sharply. Between 1976 and early eighties, real per capita development expenditure 
increased at an annual rate- of 6%. II was also a period that coincided with declaration of an 
increased political commitment to poverty eradication, and the introduction of several new anti-poverty 
programmes. Nationalised banks were required to assign 40% of their lending to priority sectors -
small farmers, small businesses and . artisans. New employment-creation and asset generation 
programmes were Introduced. The p~riod also witnessed a substantial increase in rural non-
agricultural employment, and real wages:went up sharply. · 

, I. 
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7.5.2 Government expenditures on poverty alleviation appear to have strong "trickle down" 
characteristics, much more distinctly than income growth. Practically all States that have succeeded 
in reducing income poverty have made sizeable investments in poverty alleviation programmes. The 
size of government spending matters, and so does the efficiency of spending. It cannot be denied 
that leakage, wastage, corruption .and inefficiency greatly reduce the impact on poverty reduction. 
The enormous scope that exists for improving the efficiency of public spending shows the potential 
that exists for rapidly reducing human poverty with significant improvements in the implementation 
and management of development programmes. 

7.5.3 Some recent trends In public spending on poverty alleviation are however disturbing. 
Between 1990-91 and 1996-97, the Central Government expenditure as a percentage of GDP at 

· current market prices went down from 18.1% to 14.3%. During this period, however, Central 
Government expenditure on social sectors (comprising education, health and family welfare, water 
supply, sanitation, housing, social. welfare, nutrition, rural employment and minimum basic services) 
as a ratio to total expenditure Increased from 7.7% to 10.5%. Real development expenditure per 
capita by the States went up from Rs.207 in 1980-81 to Rs.367 in 1995-96. However, what is 
worrisome is that during this period, development expenditure as a multiple of non-development 
expenditures fell from 3.2 in 1980-81 to 2.1 in 1995-96. 

7.5.4 Reliable information on the total level of investments in India Is published, but- similar data 
across Indian States is not available. In the absence of State level data on investment, attention is 
paid to the size o(the State plans. The Table below presents the average ratio of plan expenditure to 
State Domestic Product in the 1980s and during the 1990s. 

Table 7.5 
Ratio Of Plan Expenditure To SDP 

States Average Average Difference'. 
1980-81 to 1987-88 to 

1990-91. 1997-98 
Bihar 6.2 2.9 -3.3 
Rajasthan 5.9 6.5 +0.7 • 
Uttar Pradesh 6.3 4.6 -1.8 
Orissa 7.4 7.1 -0.3 
Madhya·Pradesh 7.4 5.0 -2.4 
Andhra Pradesh 5.7 4.3 -1.4 
Tamil Nadu 6.2 4_.6 -1.6 
Kerala 5.2 5.0 -0.2 
Karnataka 5.6 6.5 -0.9 
West Bengal 3.6 2.7 -0.9 
Gujarat 6.5 4.5 -2,0 
Haryana 6.4 3.9. 0 2.5 
Maharashtra 5.7 4.0 -1.7 
Punjab 5.6 3.9 -1.7 
All 14 states 5.7 4.5 -1.2 

Source: Planning Commission 

7.5.5 Taking all 14 States together, there has been a decline ·in State· plan expenditures. And 
. this perhaps conceals an even greater decline in investment for new capacity as much of the increase 
is in the revenue component of the plan. With the exception of Rajasthan where there has been a. 
marginal increase, there has been a decline in the levels of plan expenditure in every other State. 
The drop is the largest in Bihar. · 
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Figure 7.3 

Fiscal deficits of Central and State Governments 

2 
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7.5.6 The state of public .fin.,nce ii) India, despite the accelerating growth, low inflation and 
reasonable foreign exchange reserves situation, remains a source of concern. India's fiscal deficit is 
among the highest in ,tf,e world - between, 5-6% of GDP. The combined deficit of the Central and 
State Governments, after declining from 9.2% in 1990-91 to 6.8% In 1993-94, rose to 8.5% in 1998-
99. , , · 

7.5.7 Bulk of social sector spending comes from State Government revenues. However, the 
fiscal situation of most States is not good. Many face severe deficits. The pressure from the Central 
Government to reduce these deficits is even greater. This typically translates into State Governments 
cutting· down their spending on social sectors - at,a most inappropriate time. Indeed, it is only when 
the State Invests in the social sectors , in health and education - that there is any possibility of 
sustaining a more equitable and higher economic growth rate in the years to come. 

7.5.8 The preoccupation with managing the fiscal deficit as a goal in itself is resulting in many 
instances of lower allocations to the social sector. Unfortunately, the State Governments do not 
realize the impact of such cutbacks on human development. Many policy makers in fact see this as 
an opportunity for government to abdicate its responsibility towards assuring citizens of their basic 
human rights. · 

7.5.9 There has also been a corresponding weakening of state· fiscal performance in the 1990s. 
The States adjusted only marginally to the' crisis of 1991, almost exclusively by cutting capital 
expenditures and human development spending between 1991-92 and 1993-94. For instance, total 
expenditure of the Central and State Governments on social services and rural development declined 
from 9.1 percent of GDP in 1989-90 to 8.7 ,percent in 1994'95. The poor and other socially 
disadvantaged groups are worst affected by such cuts. The combined deficit cif the States has also 
gone up from 3.2% to 3.6% between 1991-99. In 1998-99, the'States' budget deficit worsened below 
the level of 1990-91, and is likely to continue unless a seiio,u1 effort is made to check it. Between , 
1993-94 and 1997-98, the fiscal deficit rose in Uttar Pradesh from 4.5% of state GDP to 8.6%; in Bihar 
from 4% to 6.2%; in Orissa from 5.7% to 6.3%.- · 

' 
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e. 
Table 7.6 

Flnancl~I Situation of the States 11980-81 Basel 

s. States Fiscal deficit as % of State Debt as % of State GDP 
No GDP 

1991 1998 Difference 1991 1998 Difference 
1 Gujarat 6.4 3.3 -3.1 22.3 17.9 -4.4 
2 Punjab 6.6 4.3 -2.3 36.3 32.5 -3.8 
3 Maharashtra 2:5 2.4 -0.1 15.5 13.3 -2.2 
4 Haryana 2.8 2.7 -0.1 20.7 19.8 -0.9 
5 Karnataka 2.4 2.4 0.0 19.9 20.1 0.2 
6 Tamil Nadu 3.6 3.3 -0.3 17.6 18.8 1.2 
7 Madhya Pradesh 3.3 3.2 -0.1 21.4 22.6 1.2 
8 Orissa 5.7 6.3 0.6 41.6 43.0 -1.4 
9 Andhra Pradesh 2.8 3.0 0.2 19.5 21.5 2.0 
10 West Bengal 4.7 5.6 0.9 22.6 25.1 2.5 

11 Kerala 5.7 7.3 1.6 31.5 34.8 3.3 

12 Rajasthan 2.6 4.9 2.3 27.7 31.9 4.2' 

13 Uttar Pradesh 4.5 8.6 4.1 25.6 30:9 5.3 

14 Bihar 4.0 6.2 2.2 34.9 42.0 7.1 

7.5.10 The large and growing fiscal deficit is imposing several pressures on the patterns of public 
spending. 

• The stock of debt has been growing and with it the interest burden. Total interest 
paymerits in 1991-92 were Rs. 26,596 crores - 53% of nei tax revenue. Growing 
interest payments are crowding out development expenditures both at the Centre 
and in the States. 

• As a result of the deficits, poorer States have become highly indebted. Between 
1991 and 1998, the debt-to-state GDP ratio went up in Uttar Pradesh from ·26% to 
31 %, in Bihar from 35% to 42%, and in Orissa from 41 % to 43%. The debt-to-SOP. 
ratio between, 1991 - 1997 improved only for 4 States: Maharashtra, Punjab, 
Haryana and Gujarat. Per capita debt between 1991-98, however has gone up in all 
14 States: frdm a low of 6% in Punjab to over 40% in West Bengal, Tamil Nadu and 
Kerala. 

• Traditionally, the Centre's deficit has been much more than that of the States. In 
1994-95, for instance, the Centre's deficit was 6% of GDP whereas it was only 2,8% 
for the States. However there are signs that the States are catching up with the 
Centre particularly with the implementation of the Fifth Pay Commission's awards. 

7.5.11 Equally worrisome Is the increasing debt situ&tion of the States as the Table 9.7 shows. 
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Table 7.7 
o·ebt Situation OfThe States 

State Interest Payments As % Of 
Total Revenue 

1980-81 1990-91 1996-97 

Bihar 10.84 17.44 17.62. 

Rajasthan 10.59 "13.66 20.54 
Uttar Pradesh 8.29 15.38 25.33 
Orissa 8.10 16.79 25.17 
Madhya Pradesh 6,82 11.28 13.74 
Andhra Pradesfl 6.45 11.02 16.42 
Tamil Nadu 7.11 8.95 12.33 
Kera/a • 7.11 14.17 17.95 
Karnataka .. 6.54 11.19 12.55 
West Bengal 

- . 

9.97 15.25 23.58 
Gujarat 6.68 15.72 16.65 
Haryana 8.04 12.64 11.83 
Maharashtra 5.41 10:12 12.70 
Punjab . 10.93 16.81 29.35 ·'· 
All 14 states 7.34 13.12 17.56 

Source: Planning Commission 

7.5.12 Interest payments constituted 7.3% in 1980-81 of the combined states' revenue. This 
increased to 17.5% in 1996-97. More than 25% of state revenue is now allocated for interest 
payments in Punjab, Rajasthan, Uttar Pradesh and Orissa. 

7.5.13 The fiscal squeeze almost immediately threatens capital spending and social sector 
expenditu_res. Public expenditure on education, for instance, came down from 3.7% of GNP in 1986-
87 to 3.2% )n 1995-96. · 

7.5.14 Ali this is going hand-in-hand with a decline in public expenditure on social,.sect6rs, 

Table 7.8 
· Index Of Per Capita, Public Expenditure On Social 

' · Services (1981-82 Prices) • 

Group of States 1990-91 1991-92 1992-93 1993-94 1994-95 

Health* 
Poor States 100 96 95 102 97 
Middle income 100 94 93 99 98 
states 
Rich States 100 . 96 97 97 96 ' 

. All States 100 95 94 100 97 
Education s 

Poor States 100 90 92 87 91 
Middle income 100 95 94 99 99 
States 
Rich States 100 101 100 104 104 
All States 100 95 95 95 97 

All social services- .. 
Poor States 100 94 93 92 93 
Middle income 100 96 93 97 97 
States 
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Rich States I 100 I 99 I 98 I 100 I 101 
All States I 100 I 96 I 95 I 96 I 97 

Notes: Poor States include Bihar, Madhya Pradesh, Orissa, Rajasthan and 
1
uttar 

Pradesh. Middle income States include Andhra Pradesh, Assam, Kamataka, 
Kerala, Tamil Nadu and West Bengal. Rich States include Gujarat, Haryana, 
Maharashtra and Punjab. 

• includes medical and public health. 
•• includes, inter alia, education, health, housing and urban development and 

social welfare. 
Source: Tulas1dhar {1997) quoted 1n UNDP {1997). 

7.5.15 The conversion of growth into human development is mediated to a large extent by the 
levels and patterns of public expenditures. How secure people of a nation feel depends upon the 
levels of public investments in social sector - and also on -the efficiency and effectiveness of 
spending. Some may argue that it is not the additional financial resources that are needed, but 
greater efficiency for securing necessary social services for all citizens. No doubt, there is an urgent 
need to plug all leakage,-and to ensure the value of the money spent. The reality however, is that both 
are needed - more resources and better returns on spending. It is difficult, for instance, to see how 
laws can be better enforced unless more is spent on law enforcement and streamlining the legal 
system. It is difficult to see how all children can go to school and acquire good quality education 
unless, in addition to improving the efficiency of spendfng, ihe State also allocates more financial 
resources to education. 

7.5.16 One could argue that the low investments are actually a reflection of the lack of financial 
resources in these countries. But several studies have repeatedly pointed out that it is not a question 
of resources. It is ·a matter of priorities. Kerala, for instance, has ensured high levels of social 
development without necessarily having a. high per capita income. Th.ere are always difficult trade
offs in any situation - but the guiding concern should be the well-being of the poorest. 

7.6 Greater Inclusion And Participation 

Why do people in India enjoy unequal access to opportunities - or for that matter, even to 
basic education and health services? , Part of the answer lies in the inadequate provisioning of basic 
social services. But much of the unequal access to basic social services is due to exclusion of many 
stakeholders from processes of decision making. There is urgent need for greater inclusion and 
participation of many groups - stakeholders, women, citizens belonging to the Scheduled Castes, the . 
Scheduled Tribes and backward classes, minorities, etc. When there is representation of different 
interest groups in the process of collective decision making, democracy begins to function effectively. 

7 .6.2 Decentralization is typically justified on the grounds of efficiency - that it will improve the 
functioning of schools and primary health care centres, that the patterns of investment will correspond 
more closely to the needs of the people, and that it is easier to monitor progress and take corrective 
action at the local level. But an equally important reason for supporting decentralization is that it 
opens up many opportunities for increased participation by stakeholders. · 

Do Authoritarian Policies Help in To Economic Growth ?_ 

" .... there is little evidence that authoritarian politics actually helps in economic growth. Indeed, the empirical evidence 
very strongly suggests that economic growth is more a matter of a friendlier economic climate than of a harsher political 
system." · 

"It Is sometimes argued that in a poor country, it would be a mistake to worry too much about tho unaccessability ol 
coercion - a luxury that only the rich countries can "afford" - and that poor people are not really bothered by coercion. 
It is not at all clear on what evidence this argument is based. The people who suffer most from these coercive measures -
- who are brutally forced to do things they do not want to do '- are otten among the poorest and least privileged in the 
society•~ 

• Dr.Amartya Sen 
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7.6.3 It is important for policy makers to realize that the success In implementation of 
programmes can come only when people co-operate - not when they are· forced to do something that 
they detest. Co-operation - and not coercion - in all important national endeavours is the golden key 
for ensuring results and achieving goals. This lesson has been learnt the difficult way in 
implementation of family planning programme to achieve population stabilization during Emergency in 
mid seventies. Coercive measures taken during Emergency so as to ensure success of family 
planning goals not only were utter failure but also proved to be counter-productive. The political and 
human wounds of those measures are yet to heal completely. How family planning statistics were 
falsified in those days to achieve chased targets, is now a matter of common knowledge. 

From Alcoholism to Affluence: Case of the Ralegan Siddhi Village• 

' 
Local ln/Uative and elfucuve particlpaUon can ch,nge the destiny Is rovealed by the success story of Ralegan 

Siddhl - a vlllaga In a drought prone aroa wharo oven raising a crop a year used lo be a matter of chance. The village 
was in the grip of chronic poverty with each family hardly having one acre of land to Itself. Tho y/olds from agriculturo 
we19 poor and It could hardly m .. l 30% of Its requirements. Around 15 to 20% of the famllles were undomourished. Tho 
villagers regularly availed of state - spcnsorod drought rel/of measuros in the summer. The village was In tho grip ol 
money lenders and country-mad• 1/quor. 

ln/6a6vo of a roUrod jeep driver of Ind/an Anny Jed to participatory decision making in the village. A domocrauc 
inslltuUon • the Gram Sabha • was croated to take community decisions. Fourteen other committees wore also formed to 
ensure groatei poop/o's particlpaUon. Watershed doc/sions were undertaken only attar those wore discussed in tho 
Gram Sabha. Equitable access to tha resources generated was onsuf9</ and water distributod equitably. lnWally, as 
walor availability was low, only crops requiring /itlfo wator woro planted. All fannors got water in tum, and a second 
irrigaUon was possible only after tha first round was ov,r. As commons bo/onged to all, even tha landless famllles, 

. about five in all, got their share of water 

Sense of ownership made poop/a to contribute with their money and labour for tho success of the pro/acts. 
Villagers constructed storage ponds, reservoirs and gully plugs. Due to tho steady porco/a6on of water, ground wat,, 
/ovals rose. Lands that ware lying fallow became fit for cu/UvaUon due to tho availability of lrrigaUon wat~r. Area under 
cu/Uvallon increased from 630 hectares to 95-0 hectaros. Th• average yield of mlllets, sorghum and onion increased 
subs('!nUally. Simultaneously 300,000 - 400,000 treas were planted making use of social forestry schema of tho 
Government As a rosult of those measures fanners now grow· 2-3 crops per year, yielding fruits and vogatablas, which· 
are exported to as far as middle east Incomes have Increased substanUally and not a single Inhabitant of tho vlllago 
depends on drought relief. Over 25% household earn over of a million rupees a year. Village has become so rich that a 
branch of a major bank has been set up In It The total savings In th• vii/age is rupees 13 ml/lion. Indeed a miracle has 
happened I 

• Based on o case study cited In Globallzation : The United Nations 
Development Dialogue (1998) 

7 .6.4 The suggestion that coercion and an authoritarian approach is what will get us the quickest 
results in terms of population stabilization and that India should emulate China that has enforced a 
one-child policy for almost two decades now is riddled with several problems and is, in fact, self
defeating. First, even in China, the coercive population policy went hand-in-hand with a broad and 
equitable expansion of social and economic opportunities for women - the proven way to reduce 
population growth. It is, therefore, not entirely clear as to how much of China's fertility decline can 
actually be attributed to the one-child policy. Second, enforcing such coercive measures may be 
possible in an authoritarian country like China, but such measures are likely_ to have disastrous 
political consequences in a democracy. Third, in countries of South Asia and even in China for that 
matter, where there is a strong preference for sons, such restrictions will inevitably promote further 
discrimination against girl children. Instances of female foeticide and even female infanticide are likely 
to increase. And finally, why should coercion be used when there exists a well-proven alternative 
route of investing in social development and people's capabilities? Bangladesh and Indonesia have 
been able to lower their fertility rates without use of coercion. Within India itself, we have Kerala's 
example - a State that has invested well In people's health and education. And the social 

---... development route yields very quick results. Kerala; in fact, had a higher fertility than China in 1979, 
'-.t1ut by 1991, its fertility rate of 1.9 was lower than China's 2.0. And now, Bangladesh has shown that 

it is possible to reduce fertility rates rapidly without use of any coercion - by empowering women, 
educating people and improving access to reproductive health care 

7.6.5 Lessons learnt, the new population policy announced in 2000 rightly denounces use of 
coercion and instead argues for women's empowerment, decentralization, greater education, and 
better and more access to safe contraceptive choices, as the way to lower India's birth rates. 
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People participation and CCKlperation In provision of universal primary education, ensuring quali_ty o.f 
education, health C8f8 and indeed in all important national endeavours is essential for their success ... 

Enable People : IT Works* 

A mere assurance from the Forest Department to the vi/lagers of Sukh~majri that they 
would have the right to the usufruct of the degraded forest land proved to be a boon· for the 
vi/lagers of Sukhomajrl. In less than 10 years, village got transformed from a small hamlet with 
sparse vegetation, poor agriculture and high levels of soil erosion and run off to a village with 
the distinction of being the first vii/age In India paying the income tax on the /nc_ome from the 
ecological regeneration of Its degraded watershed. 

In 1979, In the face of• seven, drought a small tank was·constructed by the vi/lagers to 
captum ralnfall. More tanks worn built later on. A vii/age level Institution • Hill Resource 
Management Society consisting of one Member from eve,y household in the vii/age and with an 
agmed frameworlc. for the fair distribution of the msources thus generated - water, gross and 
wood-amongst all the household, undertook the Job of the watershed protection. It also 
protected the heavily degraded fomst around the catchments area of the tanks. Between 1977 
and 1986, these measures led to : 

□ lncmase In wheat productivity from 0.61 tonnes per hectam to 1.22 tonnes per hectare; 
□ lncmase In grass (usod to make ropes for beds and as a pulping material for paper 

ml/ls) production from 40 kg. per hectare to 11.43 tonnes per hectare; 
□ Increase In the number of buffaloes from 79 to 291 and decrease in the number of goats 

from 246 to 10; showing a shift In livestock pattern from the lowly goat to the more 
rewarding and environment friendly cattle; 

□ Rise In the tree density from 13 to 1,292 per hectare (the worth of wood In trees is 
estimated to have Increased to Rs. 900 ml/lions. If the forest is harvested on a 
sustainable basis, Its yields are estimated at Rs. 30 millions annually. The trees also 
produce valuable condiment used with betel leaves and if this is commercially sold, 
villagers can earn an estimated Rs. 36 ml/lion from Its sale). 

□ Substantially higher household Incomes and vi/lagers instead of thatched mud house 
now live In a birch and cement dvie/1/ngs and possess Items like bicycles, radio sets, 
electric fans, sewing machines and TV sets; 

□ The return on Investment from this project has been estimated to be of the order of 19% 
annually; 

□ Impressive savings amounting to Rs. 7.56 million annually have been achieved on 
public expenditure on de silting operations as the flow of sediment came down by 90%. 

* Based on a case study cited In Globalization : The United 
~atlons Developme_nt Dialogue (1998) 
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CHAPTER B 

Good Governance And Management Of Social Conflicts 

I 
B.1 Governance 

In a generic sense 'governance" refers to the task of running a Government or any other entity. 
Governance' in the sense it has been widely used in the development literature of 1990s, is, however, a 
broader concept than Government. An important distinction between government and governance is the 

j notion of the civil society. Governance transcends the state to include civil society organisations and the 
, private sector. 

8.1.2 At the apex of governance lies the role of the State as a sovereign functionary, all activities of 
the Government relatable to the sovereign functions of the Government represent the heart of its domain. 

: The role of the State in maintaining law and order, as a prime regulator and the supreme instrument of 
enforcement of law, has an omniscient impact on the life of the citizens. The St.ate should be capable of 
enabling, enhancing and deploying the power from other societal actors for sustainable human 
development. The State should network and dialogue with non-State actors including the public, the 
media, voluntary organizations, self-help groups, the private for profit sector, community organisations 
etc. and create conditions for the latter to i;oritribute in achieving developmental goals. The State 
according to Osborne•and Gaebler' should do 'steering' and not 'rowing'. 

'8.1.3 Governance defies. a -common definition. A number of common indicators have however 
i emerged for assessing good governance. It is essentially a reform package to strengthen the institutions 
of government and civil society with the objective of making government more accountable, more open 

t
and transparent, and more democratic and participatory. Good governance is also about effective 
nd equitable government that promotes rule of law. 

. ~. -

Strands of Good Governance· 
□ Participatory 
□ 'Sustainable 
□ Legitimate and acceptable to the people 
□ Transparent 
□ Promotes equity and equality 
□ Able to develop the resources and methods of governance 
□ Promote gender balance 
□ Tolerates and accepts diverse perspectives 
□ Able to mobilise the resources for soc/al purposes 
□ Strengthens indigenous mechanisms 
□ Operates by rule of law 
□ Efficient and effective In the use ofresources 
□ Engenders and commands respeci and trust 
□ Accountable 
□ Ab/a to define and take ownership of national solutions 
□ Enabling and facilitative 
□ Regulatory rather than controlling 
□ Able to deal with temporal issues 
□ Service oriented 

*as Identified in UNDP's 1996 workshop 

1 
Osborne, D and Gaebler T (1962) Reinventing Government: how the entrepreneurial spirit is transforming the 

public sector 
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8.1.2. Why Governance and not Government 

The principal phenomenon of the governance in the last fifty. years in this country is the 
emergence of Government as the main font generating, moulding, directing nearly all the institutions of 
the society. The colonial legacy of the mindset of the Rulers found a robust expression in the new role of ~ 
the Slate as the main dispensllr of social. and economic development with social justice. The State 
·loomed large as an apparently benign patriarch extending its reach and hold extensively on the society. 
In its assumed role, the State appropriated a large chunk of social space. The inevitable consequence 
was near obliteration of social space so essential for growth of the society as an organic whole. The 
State embraced all spheres of human activity; as the supreme arbiter in· social, economic, political 
development in arts and culture, media, research, education, health and as the main provider of services. 
The biological appropriation of the growth process sapped the energy and vigour of tlJ..e society. The 
State came to dominate all social processes and then tragically failed to deliver. Increasingly, _the 
dynamics of processes bypassed the institutions of the State rendering them irrelevant. So, we are 
witnesses to an ineffective exhausted state apparatus and weak, marginalised, impoverished social 
institutions devoid of all energy occupying little or no social space. 

8.1.2.2 In a healthy growth model of a free democratic society, the Government is just one of the 
participants. The Government exists as one of the servitors in the service of the society. Indeed the 
awareness that government alone can neither solve all the problems of .the society nor it is the only · 
crucial actor in addressing major societal issues has dictated the need to look beyond Government. 
Interdependence and need to find solutions to societal problems call for greater collaboration between the , 
government and civil society. 

8.1.2.3 This raises issues of fundamental importance. Does the role of the State require a J 
redefinition to realign it with the needs of a free and a self~governing peopie? Does the Government need J 
to withdraw from areas that can be effectively managed by the civil society so that State could better 
focus on its core functions?° Should the Government review its role of driving the non-governmental 
initiatives lea,ving these free to sustain and grow on the l?trength of inner impulse? 

• Core functions include the responsibility of the State for the welfare and development of deprived and 
disadvantaged sections of the society, 
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Rogi Kalyan Samitis Of Madhya Pradesh* 

The Rogi Kalyan Samitis of Madhya Pradesh offer a fine example of people's 
participation in governance to totally revamp and greatly improve the Public Health delivery system. 
The project was started in a thousand bed medical college hospital in Indore in 1994-95. Decades al 
neglect and lack of proper upkeep had converted the hospital into a veritable hellhole. There were 
thousands of rats, hundreds of tans of garbage and the service was deplorable. 

Around this time an epidemic of plague broke out in the neighbouring State at 
Gujarat and the city of Indore faced imminent danger of spread of plague. The District Magistrate, with 
the help of the city folk undertook a drive ta totally evacuate this mammoth hospital, rid it of rats and 
carry out massive physical upgradatian and refurbishment. All this was done with funds raised 
through donation - Rs.4800 lacs were collected in the first month. To impart permanency ta the 
changes, the concept of a Rag/ Kalyan Samit/ was created and the management afthe hospital was 
handed over to this body. 

Ragi Kalyan Sam/ti co~sisting of donors, le~ding citizens, elected people's 
representatives social organisations like Rotary, Lions, Red Crass, officials of the District 
Administration and doctors have the mandate ta manage the hospital. It can raise resources through 
user charges, donations, grants, loans, commercial exploitation of the hospital land and other assets, 
etc. The Samit/ can use the funds ia improve the working of the hospital ta the best of its judgement. 

The State Government has set up such samitis in all government hospitals across the 
State. In the last five years aver Rs.40 crores have been raised by these samitis and spent an 
Improvement of hospitals. Involvement of people has greatly improved the shape of the public health 
delivery system in hundreds of hospitals across.Madhya Pradesh. 

This noble experiment received international recognition with the . G_labal 

l Development Network Award, 2000 being conferred on the then District Magistrate of Indore. This 
Award, instituted by the World Bank, ADB and several other donors, is given far the mast Innovative 
Development Project. 

'Based On A Report From State Government Of 
Madhya Pradesh 

8.2 Management Of Sociai-conflicts 

No Government, in the_ developing world, has the human and economic resources to overcome 
the poverty and inequality th<1t are their legacies. If democracy and confiict free society is to be lasting, it 
is of the utmost importance thaf India's civil society should remain a strong component of every day life. 
Governments need to build up partnerships with the private sector, NGOs, self-help groups, assistance 
agencies and the other organisations of civil society to define development needs and implement 
Jrogramriles. 

3.2.2 Social conflicts result from.poverty, inequality and inability to accept pluralism. Democracies 
,eed to be inclusive; not meriily majoritarian. Stability and peace do not stem from aulhority but a broad 
sense of justice perceived as equal by all sectors. The f<!ctors that lead to social unrest are indeed quite 
·oreseeable. The Report of the Carnegie Commission on 'Preventing Deadly Conflict' says:-

"Early indicators include widespread human rights abuses, increasingly brutal 
political oppression, inflammatory· use of the media, the. accumulation of arms, 
and sometimes, a rash of organized killings. Such developments, especially 

· when combined with chronic deprivation and increasing scarcity of basic 
necessities, can create an extremely volatile situation. Successful prevention of 

r 
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mass violence will therefore depend on retarding and reversing the development 
of such circumstances.". . 

Learning To Live Together 

During the twenty first century human survival may well depend on ,;ur ability 
to learn a new form of adaptation, one in which Inter-group• competition Is 
largely replaced by mutual understanding and human cooperation. Curiously, 
a vital part of human experience - /earning to live together - has been badly 
neglected. 

• Global Public Goods 

8.2.3 Indicators of danger of breakdown of the State-machinery, according to the aforesaid report 
are:-

• Demographic pressures: high infant mortality, rapid changes in population, including
massive refugee movements, high population dens1ty, youth bulge, insufficient food 
or access· 'to safe water, ethnic groups sha"ring land, territory (i.e., groups' 
attachments to land), environment (i.e., the relationship between ethnic groups and 
their physical settings). . 

• A lack of democratic practices: criminalization or delegitimization of the State, or 
human rights violations. 

• Regimes of short duration. 
• Ethnic composition of the ruling elite differing from the population at large. 
• · Deterioration or elimination of public services. · 
• Sharp and severe economic distress: uneven economic development along ethnic 

lines and a lack of trade openness. · 
• A legacy of vengeance-seeking group grievance. 
• Massive, chronic, or sustained human flight. 

8.2.4 Nearly every country might have at least one (if not more) of these characteristics. A critical 
mass of _th~se symptoms could 'very well serve as a credible warning signal of developing problems'. 

8.2.5 The Report further says, "Four essential elements provide a framework for maintaining a just,' 
regime for internal stability: a corpus of laws that is legitimately derived and widely promulgated and 
understood; a consistent, visible, fair, and active network of police authority to enforce the laws· 
(especially important at the local level); an independent, equitable, and acc;essible grievance· redress 
system, including above all an impartial judicial systen:i; and a penal system that is fair and prudent in 
meting out punishment. These basic elements are vitally significant yet hard to achieve, and they require 
constant attention through.democratic processes.". 

8.2.6 It is said that "In our world of unprecedented levels of destructive weaponry and increased 
geographic and social proximity, competition between groups has become extremely dangerous.. In the 
twenty first century, human survival may well depend on our ability to learn a new form of adaptation, 

Secret Of Post-war Reconstruction of Europe 

Witness the steps after the Second World War to lay the groundwork for today's flourishing European 
Union. Leaders such as Jean Monnet and George Marshall looked beyond both the wartime 
devastation and the enmities that had caused it - and envisioned a Europe in which regional 
cooperation would transcend adversarial boundaries and-traditional rivalries. Correctly, they foresaw 
that large-scale economic cooperation would facilitate not only the post-war recovery but also the long
term prosperity, that has helped Europe achieve a degree of peace and security once thought 
unattainable. Post-war reconstruction is an excellent example of building structural prevention of 

. creating conditions that favour soc/a/ and economic development and peaceful Interaction. 

• Global Public Goods 1 
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one in whicl] inter-gro_up competition is largely replaced by mutual understanding and human 
cooperation.1 Curiously, a vital part of human experience - learning to live together - has been badly 
neglected throughout the world" and that "A strong emphasis must be placed on freedom of the press - or 
the media in the broadest sense - with fair access for all parties, particuiarty for minority groups, and full 
'reedom of political and cultural expression. This freedom also includes the opportunity. (o. inv~stigate 
•overnmental activities and to criticize all parties, even though the harshness of such cntic1sm 1s often 
npleasant and sometimes quite unfair." (Carnegie Commission Report) 

.2. 7 In the current processes of social change, unprecedented in India before, there ought to be 
emocratic space for dissent and for resolution of conflicts at the interface between forces of change and 

orces of status quo. The Constitutional document contemplated a seamless wealth of continuity and 
~hange. 
I 

8.2.8 What merits a new dimension to the process of social-economic change within India are the 
global competition of market shares. It will become increasingly difficult for Governments in developing 
countries to protect job, wages and working conditions. Advances in technology in one area of the world 
can unintentionally contribute to the emergence of conflicts elsewhere. The effects of these are summed 
lip in a statement in the Final Report on "Preventing Deadly Conflict'' (December 1997) of Carnegie 
Commission on Preventing Deadly Conflict. It says:-

"The world of next century will be markedly more crowded, interdependent 
economically, closely linked technologically, increasingly vulnerable 
ecologically, and progressively more interconnected culturally. Trends in this 
direction have long been apparent, but what has only recently come into 
sharper focus is the importance of managing the pace of change and its 
widespread repercussions. Contributing to this focus is the highly destructive 
power and universal availability of modern weaponry." 

~.2.9 The importance of peaceful management of social conflicts is in the fact that in the degree of 
manifestations of such dissent and disaffection in violence wherever political space is denied for such· 
dissent and disaffection. Disillusionment and frustration stem from disenchantment with the institutions of 
democracy. They shake the bond that unite people; and generate bitterness and alienation. Eruption of 
~iolence is the result if remedial steps are denied for long. 

S.2.10 Chemical and biological weapons pose new dangers to poor and rich countries alike. 
Disaffected groups may seek inexpensive weapons of mass destruction, some of which can be produced 
:rem ingredients normally' sold for commercial purposes. 

3.2.11 An awesome dimension of this finds mention in the Carnegie Commission Report. It 

"An ounce of type-A botulinal toxin, properly dispersed, could kill every man, 
woman and child in North America ..... Just eight ounces of the substant:e could 
kill every living creature on the planet." Many lethal gases are colourless and 
odourless and can lead to immediate or slow, agonizing death for thousands. 
These weapons can be delivered in missiles or dropped from planes , exploded 
in ground ordnance, set in time-delay devices, released via remote control, or put 
in water supplies. Large confentrations of unsuspecting civilians, · especially in 
urban settings, are vulnerable. 

\2.12 What is needed is a combined effort of civil society initiatives, non-government organizations, 
~Jges leaders and the government and the readiness to recognize the significance and importance of -<!;! warning symptoms. · 

Kaul Iqbal, Isabell Granberg and Marc. A. Stern, 'Global l'ublic Goods' (1999) Oxford University Press, Oxford. 
Ron Purver, "The Threat of Chemical and Biological Terrorism," The Monitor: Non-Proliferation, 

)emilitarization and Arms Control 3, No. 2 (Spring 1997), p.5 
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I-
CHAPTER9 

Issues of Social Justice : 
Scheduled Castes and Scheduled Tribes and Other Backward 

Classes -An unfinished national Agenda · 

Scheduled 'Castes and . Scheduled Tribes have /been, for centuries,- the most neglected, 
marginalized and exploited people. The scourge of untouchability was a blot on th_e l~dia~ civilizatio~. 
Despite the constitutional declaration of its abolitioR under Article 17 of the Const1tut1on, ti persists m 
many subtle and not so subtle ways. It has been an unmitigated tale of prejudice, discrimination and 
exploitation. At stake, in the ultimate analysis, is the very integrity and survival of Indian society. Without 
transforming vertical inequality in society into horizontal equality, democracy will have no meaning. If 

Scheduled Tribe Populations In India 

□ In 1991, close to 68 mllllon people - 8% of India's population • were classified as belonging to 
Scheduled Tribes. This is more than the entire population of East Asia (excluding China), and 
roughly equivalent to the total populations of Canada, Australia, Sweden and Belgium. 

□ Four states - Madhya Pradesh (15.4 mlllion), Maharashtra (7.32 million), Orissa (7.03 million) 
and Bihar (6.62 million) - account for almost 50% of India's Scheduled Tribe population. 

□ Forty districts In India (Appendix X) account for 50% or more of Scheduled Tribe population. 35 
districts have no Scheduled Tribe population. 

□ Five States/Union Territories - Chandigarh, Delhi Haryana, Pondicherry and Punjab (Appendix VI) 
- report no Scheduled Tribe populations. 

□ Scheduled Tribe populations are not a 'minority' In· all States and Union Territories. The States -
Mizoram (95%), Lakshadweep (93%), Nagaland (88%), Meghalaya (86%), Dadra and Nagar Haveli 
(79%), Arunachal Pradesh (64%), Manipur (34%) and Tripura (31 %) • have 30% or more of 
Scheduled Tribe population. 

the law is not in favour of disadvantaged, they will never achieve true equality of opportunity and freedom 
of choice. The nation's unity will be at risk, In some form or the other, overt or covert, in many subtle 
ways, the prejudice against these weaker sections persists. This is perhaps because of the mindset of 
certain sections of the society. Indeed to refer to the Scheduled Castes and Scheduled Tribes and other 
backward classes" as mere 'sections· of society' is a grave misuse of words. They together constitute 
the vast and not merely a section. The recurring themi:is that, unfortunately, have been dominating the 
debate on reservation is - 'Could the rights of individual be put at- risk in the interest of a disadvantaged 
group? Does it amount to reverse discrimination? Is it acceptable to require an individual to make the 
sacrifice? These questions which dominate the debate are greatly misplaced. The injustices heaped on 
the- Scheduled Castes and the Scheduled Tribes for no reason other than the pure accident of birth have 
few parallels in the history of civilisation. 

Scheduled Caste Populations in India 

□ In 1991, close to 138 million people - over 16% of India's population • were classified as 
belonging to Scheduled Castes. 

□ Four States - Uttar Pradesh (29.3 mllllon), West Bengal (16.08 million), Bihar (12.6 million) 
and Tamil Nadu (10.71 million) - account for 50% of India's Scheduled Caste population 
(Appendix I). · 

□ One State and two Union territories report no Scheduled Caste populations. They are 
Nagaland and Andaman and Nicobar Islands and Lakshadweep. 

□ 100 districts (Appendix-VJ account for 51 % or more of Scheduled Caste Population 

• As official statistics in respect of Other Backward Classes (OBCs) is not available, same has not been referred to. The 2001 
Census has also not attempted to fill this void. 
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9.1 Constitutional Mechanism For Uplift Of Scheduled Castes, 
Scheduled Tribes And Other Backward Classes 

The deep concern of the framers of the Constitution for the uplift of the Scheduled Castes and 
Scheduled Tribes and Other Backward Classes is reflected in the elaborate constitutional mechanism set
up f~r their uplift. Artie!~ 17 abolishes Un~ou_chability. Article 46 requires the State· 'to promote witf-1 
special care the educational and economic interests of the weaker sections of the people, and, in1 
particular, of the Scheduled Castes and the Scheduled Tribes, and to protect them from social injustice1 

and all forms of exploitation. Article 335 provides that the claims of the members of the Scheduled 
Castes and the Scheduled Tribes shall be taken into consideration, consistently with the maintenance of 
efficiency of administration, in the making of appointments to services and posts in connection with· the 
affairs of the Union ·or of a State. Article 15(4) refers to the special provisions for their advancement. 
Article 16( 4A) speaks of "reservation in matters of promotion to any class or classes of posts in 'the 
services ynder the State in favour of SCs/STs, which are not adequately represented in the services 
under the State'. Article 338 provides for a National Commission for the Scheduled Castes and 
-Scheduled Tribes with duties to investigate and monitor all matters relating to safeguards provided for 
them, to inql!ire into specific complaints and to participate ani:l advise on the planning process of their 
socio-economic development etc. Article 330 and Article 332 of the Constitution respectively provide for 
reservation of seats in favour of the Scheduled Castes and the Scheduled Tribes in the House of the 
People and in the legislative assemblies of the States. Under Part IX relating to the Panchayats and Part 
IXA of the Constitution relating to the Municipalities, reservation for Scheduled Castes and Scheduled 
Tribes in local bodies has been envisaged and provided. 

9.1.2 Part IX and Part IXA of the Constitution respectively permit the legislature of a State to make 
provision for reservation of seats in Panchayat and Municipalities in favour of backward classes of 
citizens. Article 340° of the Constitution provides for appointment of a Commission to investigate the 
conditions of Backward classes. Article 16(4) and 16(4_ A) respectively permit reservation of appointment~s
or posts and in matters of promotion in favour of backward classes not adequately represented in th 
services under the State. Article 15(4) permits. the State io make special' provision for the advancemen 
of any socially and educationally backward classes. of citizen. In addition to these, there are also other 
Constitutional provisions for the·welfare and socio-economic empowerment.of the Scheduled Caste, the 
Scheduled _Tribes and other backward classes. 

9.2 Fulfilm·ent Of Constitutional Mandate - How Far? How·Fair? 

In spite of this manifest, avowed and determined concern 9f the Constitution, the objectives have 
not been fully achieved and whatever has been done has• been done hesitatingly, half-heartedly and as a 
measure of concession forgetting that in this area we are dealing with Constitutional rights and not 
concession to those classes. • 

9.2.1.2 It is instructive to examine how the socio.economic, legal and political factors inter-play to 
generate a particular matrix of social dynamics. The text of the Constitution created a lofty mix of 
Fundamental Rights and a set of Directives enjoining upon the State the obligation to promote and to· 
secure to the citizens, the enjoyment of rights that provide the. citizen an environment allowing his/her 
growth and development with social justice, equal opportunity, .right to work and access to basic needs 
and opportunity without discrimination. While the text created a noble and a sanguine texture, the key 
players were the State, .the legal system, the dynamics of social development and the social forces 
generated by the socio-political processes. The linkage between these players provides some 
explanations to the path that the nation has traversed in economic growth, social development an~ 
pursuit of equal justice. The processes of economic development do not necessarily lead to equitalp'(e 
income distribution. In fact, these often result in appropriation of national and social resources by a small 
percentage of the people. While over the years, the social services in the field of education, health;
transportation· 'and tertiary sectors have increased, there has been an inherent distortion in their universal 
access. Typically in this paradigm, the center has continuously•app(!Jpriated access to every aspect of 

• The Kaka Kalelkar Commission on. the 29" January, 1953 and'Mandal Commission on I" January, 1979 were 
appointed under this Article. 
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development of services and resources at the cost of vast periphery. Policy instruments loaded with 
different objectives produce a paradoxical regime of results, which is fairly seen in the areas where the 
Constitution assigned the role of basic font of delivery to the State. 

9.2.1.3 The legal regime also confronts us with paradoxes. While the legal text is explicit in seeking 
remedies, the implementation appears to evade performance. In implementation of laws and the working 
:if the legal system several trends emerge. Laws and legal processes are not self executing; they depend 
on the players such as the administrative structure and its processes, the judiciary with the anticipation 
that the social attitudes are driven by enlightened notions : equity, social justice, fair play. However, the 
responses of the players in the implementation of laws protecting the weak, the oppressed, women and 
children and the socially disadvantaged have over the years become increasingly indifferent. The 
injustices have been allowed to persist and the system· has failed to provide for self-correction. In 
implementation and in interpretation of the Constitution and law, distortion and denial of the rights have 
crept in. 

9.2.1.4 A related issue of social dynamics is the opportunity and the access to the disadvantaged to 
take advantage of forums of the enforcement process and social mobilization. The polarization of castes 
and classes in the recent years across the society has shown disturbing trends, in as much as the 
administrative system, the judiciary, the legal processes reflect the social reality of a given area or region. 
Enforcement agencies have themselves responded to these urges for social protests and desire for 
enforcement using the legal and sociaLprocesses with· indifferences and indeed ostensibly with 
resistance. Increasingly it was shown that whereas processes were available to the disadvantaged, the 
weak, the oppressed, women and children, access was denied owing to its cost and remoteness. Even 
when the State created some shelters through various form of Legal Aid to Scheduled Castes, women 
and to the oppressed, they were reduced to tokenism owing to the quality and availability. Indeed, the 
higher levels in judiciary intervened with vigour against the injustice manifest in the system in the form of 
onded labour, child labour, crime against -the women and Scheduled Castes and tribals etc. It is 
ertinent to note that the legal and institutional processes of redressal where provided are available only 

ormally and have made a little or no impact. The disadvantaged sections of the society have difficult 
access even to the shelters and sanctuaries created for them under the law. The manner and frequency 

'with which social protests have, in some cases, been snuffed out by the very system created to protect it, 
is revealing. This is the major challenge for the system which incorporates in its formal text the creation 
and the sustenance of a civil society. 

9.2.2 Untouchability and Atrocities 

Article 17 of the Constitution abolished untouchability. The Scheduled Castes and the Scheduled 
Tribes (Prevention of Atrocities) Act, 1989 was enacted to prevent atrocities against the Scheduled 
Castes and the Scheduled Tribes. A glance at the number of cases registered under the Protection of 
Civil Rights Act, 1955 and the Scheduled Tribes (Prevention of Atrocities) Act, 1989 (Table 9.1) shows 
that though total number of cases under these Acts show a declining trend in recent years yet the high 
number of cases still registered under these Acts is a grim reminder of the unfortunate fact that atrocities 
against the Scheduled Castes and the Scheduled Tribes and untouchability continue unabated even 
today. 

Year 

1997 
1998 
1999 

Source: 

Table 9.1 
Number of Cases Registered under The Protection Of Civil Rights Act, 1955 

And SC/ST (Prevention Of Atrocities) Act, 1989 

Scheduled Castes Scheduled Tribes 
Cases re istered under Cases re istered under 

PCR Act SC/ST Total PCR Act SC/ST Total 
POA Act POA Act 

Total 
Cases 

Registered 

1216 8070 9286 88 643 731 10017 
724 7443 8167 50 709 759 8926 
678 7301 7979 ,, 45 57 4 619 8598 

As comoiled bv National Human Riahts Commission from monthlv crime statistics 
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9.2.3 Inadequate Representations In The Public Services 

-Adequate representations in the public services of Scheduled Castes and Scheduled Tribes is as 
yl[ll another unredeemed constitutional pledge. The following tables show the representation of the 
members of Scheduled Castes/Scheduled Tribes _in the services of the Central Government in the years: 
1961 and 1998: 

Group Percenta 
(Excluding 1961 
Sweepers) 

A 1.44 
B 2.45 
C 7.49 
D 17.19 

Table 9.2 
Percentage Of Representation Of 

SCs/STs In Central Government Services 

e of Scheduled Castes Percentaae of Scheduled Tribes 
1998 1961 1998 

10.38 0.21 3.21 ' 
11.73 0.67 2.68 
15.99 0.92 5.95 
21.45 3.13 6.85 

Source: Records of Ministry of Personnel, Publlc Grievances & Pensions, Govt. of India, New Deihl. 1 

9.2.3.2 From the Table, it is' clear that the adeqlfal~ representation to Scheduled Caste arid 
Scheduled Tribe in Group 'B' & Group 'A' posts in Central Govt. itself remains inadequate. Scheduled 
Tribes are not adequately represented in Group C and Group D services as _well. Moreover, within Group 
'A' at top echelons where decisions are taken, representation of the Scheduled Castes and th 
Scheduled Tribes is meagre and therefore, to that extent, representation shown by data. for Group 'Pi. 

:~::.:rese~:: ::~::~: ::~u:: ::::~:::t:e

0

:r:::::~tion for Scheduled Caste and Scheduled Tribe I 
higher levels of public services are perceived by the disadvantaged groups as having received a set bal _ 
following certain judgements of the Supreme Court. In Preeti Srivastava's case', a five Judge Bench o 
the Supreme Court held that there should be no reservation in admission in Ph.D., etc. The Medicfal 
Council of India was 'directed to consider the percentage ,of relaxation of marks for admission in post
graduation. In Vir Pal Singh Chauhan's case2 and Ajit Singh's case

3
, the Supreme Court by two-Judge 

Bench and five-Judge Bench respectively held that reserved candidates promoted on applying the rule of 
reservation should not gain seniority until the· general candidates catch them up. The elbow right given 
is only in cases where the reserved candidate had already been promoted to the next higher post. Article 
16(4A), was interpreted as not creating a dght for reservation in favour of either the Scheduled Castes or 
the Scheduled Tribes. It was further held that the reverse discrimination begins when protective 
discrimination ends. , In Post Graduate Institute of Medical Institution & Re·search Center, Chandigarh Vs. 
Faculty Association case 4, it was held that single post should not be reserved. 

9.2.3.4 Pursuant to judgements in Sabarwal's case5 and Ajit Singh's case
6

, etc. Government has 
from time to time since 1996 amended the departmental orders providing for reservation in services. 
These amendments have caused widespread dissatisfaction amongst Scheduled Castes/Scheduled 
Tribes. A feeling persists amongst them that in interpreting the words "consistently with maintenance of 
efficiency of administration" occurring in Article 335 of the Constitution, the main purpose and thrust of the 
provision has not been given due consideration. II is also complained that Government has also gone 
beyond the mandate of the Supreme Court,in certain respects while amending the reservation orders. 

9.2.3.5 There have been demands for,taking remedial steps by amendment to the Constitution so as 
·to allay widespread dissatisfaction_and apprehension amongst the Scheduled Castes and the Schedule 

1 AIR 1999 SC 2894 
2 AIR 1996 SC 448 
3 AIR 1996 SC 1189 
4 AIR 1998 SC 1767 
'AIR 1995 SC 1371 
6 AIR 1996 SC 1169 
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Tribes. Restoration of pre-1996 position has been suggested to be necessary for ensuring adequate 
representation of Scheduled Castes and Scheduled- Tribes in public services as mandated by the 
Constitution. 

9.2.3.6 The Constitution (81 st Amendment) Act, '2000 has by introducing Article 16(4B) removed the 
bstacles in the way of treating previously unfilled vacancies as a separate class of vacancies. Further 
mendments to the Constitution may be necessary in case the position of reservation as it existed prior 
o 1996 is to be fully restored. 

9.2.3.7 Reservation for other backward communities.in Central services was provided only in_1990 
and became operational from 1993 onwards. Sufficient-statistical data are not yet available to draw any 
definite conclusions to the extent, their-reservation has improved in the central services. The adequate 
representation of backward classes is, however, still a far cry and special efforts need to be made for 
effectively enforcing reservation of backward classes to achieve their adequate representation in central 
services. 

9.2.4 Declining Land Holdings and Increasing Landless Labourers 

An overwhelming majority of Scheduled Castes and Scheduled Tribes live in rural areas and a 
substantial percentage of rural popul~tio~ live on cultivation.. It is observed from Tables 9.3(A) &" (B) 
that a large percentage of Scheduled Cas!as have marginal land holdings and average size of their land 
holding is the minimum amongst all social groups. It was 0.98 hectare in. 1990-91 as against 1.05 
hectares in 1985-86 and 1.15 hectares in 1980-81. It is further observed· from table 9.4 that the 

1 
2 
3 

'4 
5 
6 

Table 9.3(A) 
Percentage Distribution By Land Holdings Of Various Social Groups 

In Various Years 
Area in Hectare 

· Scheduleil Castes · ·, ... Scheduled Tribes · Size of 
·Holding· · 1980- 1985-: 1990- · · 1980-, . 1985- 1990- · 1980-

. 81, , 86' ·. ". 91 ' · · 8f : ' · ea. ' '. · !i1 ' ; 81 
Mar inal . 68.9 .70,7 . 72.2· '' 39.8 · 41.3 ·. 43.4.. ·. 56.2 
Small . : . .16.3 .16.0 ,15.9.' • · .,22.6 · 23.5 .24.1 11.9 
Semi- 9.5 8.8. · 8.1 · 20.5,. · 20.2 . 19.5 14.0 ., . 
medium , · ·: , ,. · • 
Medium. 4.4 3;8 3.2 · 13.7 : .. 12.2· , 10.9 9.3 
Lar e 0.9 0.7 •0,6 ·3,4 · : , , 2.8. 211,. . · 2.6 
Alrsize 100.00 100:00 100.00 100:00· 100,00 

1
100_._o_o 

. classes , '• '• . , 
100.00 

Others 
1985-

86 
57.5 
18.3 
13.7 

8.4 
2.1 

100.00 

1990-
91 

59.1 
18.8 
13.1 

7.3-
1.6 

100.00 

Source: Agricultural Census, 1980-81. 1985-86 and 1990-91, Government of India, New Delhi. 
proportion of cultivators· is going down and the decline is quite sharp among the group of · 
Scheduled Caste Cultivators as against · the cultivators pertaining to non-scheduled caste 
sections of the society. In other words the landlessness is increasing at a faster rate among the 

. Table 9.3(8) 
- -- .-- .,-.:· 

Average Size Of Land· Holdings In India Held By Various Social Groups 
In Various Years · 

Area in Hectare 
Major size Scheduled Castes Scheduled Tribes Others 
classes 1980- 1985- 1990- 1980- 1985- 1990- .1980- .1985- . 1999,'· --·- . 

81 86 91 81 86 9.1 81 . .- 86. ___ -9.t ' 
1 Mar inal 0.36 0.35 0.35 0.48 0.48 0.49 .. 0.39 0.3.9 0.39 
2 Small 1.41 1.41 1.41 1.43 1.43 :1.44 1.45': '1.44, -1.44 
3. ·Semi- 2.7;1 2.70 . 2.70 · 2:74'- 2.73 . · 2.74 . 2.79 '},.77 . 2.77 

medium ' 
.•. .-
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4 Medium 5.84 5.78" 5.77 5.98 5.95 5.89 6.03 5.97 5.92 
5 Larae 16.44 16.24 16.70 15.88 15.87 15.78 15.65 17.43 17.571,. 
6 All size 1.15 1.05 0.98 2.44 2.25 2.07 1.88 1.74 1.59, 

classes 
Source. Agricultural Census. 1980-81. 1985-86 and 1,990-91. Government of India. New Delhi. 

Scheduled Castes. At the same time the proportion of all Scheduled Caste workers a 
agricultural labourer is increasing at a faster rate as compared with the Non- Scheduled Cast<' 
agricultural labourers implying· that after losing their land holdings Scheduled. Caste cultivators an 
becoming· agriculture labourers. The situation is .not very different for Scheduled Tribes also. This goes 
contrary to the constitutional pledges in respect of the Scheduled Castes.and the Scheduled Tribes. Loss 
of land, on the one hand, is caused by atrocities and, on the other hand, by making the Scheduled,Castes 
and the Scheduled Tribes more vulnerable, fuels and promotes - continuance of. atrocities and 
untouchability. This sad situation needs to be remedied. 

Category 
Agricultural 
Workers 

Cultivators 
Aari. Labour 

Table 9.4 
Percentage Of Workers Employed As Cultivators And Agricultural 

Labourers In Various Years 

Of 
General ·~-.. SCs 

• \I 

1961 1971 1981 1991 1961 1971 1981 

52.78 43.38 41.53 39.72 37.76 27.87 28.17 
16.71 26.32 25.16 19.66 34.48 51.74 48.22 

. 

1991 

25.44 
49.06 

Source: Report of the National Comm1ss1on for Scheduled Castes/Scheduled Tribes for the y• 
1996-97 

9.2.5 Declining allocations of funds for welfare of Scheduled Castes/ Scheduled ,:ribes 

' i., ,. 

The allocation of funds as worked out in some studies 1 for t~e development and, welfare of the 
Scheduled Castes and the Scheduled Tribes has shown a steadily_ declining trend since late eighties. 
Allocations do not match the developmental needs and priorities of the Scheduled Castes and the 
Scheduled Tribes. Implementation of schemes ma~es matter worse. Tliere has, in general, been an 
inherent lack of interest and seriousness on the part of planning and implementing machinery to achieve 
the objectives.of the Constitution and benefit secured by the Scheduled Castes and the Scheduled Tribes 
do not appear commensurate with the funds spent so far. · · 

9.2.6 Backward Classes - Loss of Traditional Occupations and Inadequate Allocations for their 
Development and Welfare · 

Absence of official statistical data in respect of backward classes is a serious handicap in fully 
visualizing the extent of deprivations suffered by these classes. The conditions of these classes seems to 
have deteriorated in recent years with decline in employment opportunities in traditional occupations lik, 
weaving, fishing etc. in which a large number of people of these classes have been traditionally engage, 
Central· plan allocations for development and welfare of backward classes have been started only frorr 
the Ninth Plan and allocations made, so far, are grossly inadequate. Targeted ·measures and greatfr 
allocations are ·needed to improve their skills and to ensure their welfare and deve_lopment. ' 

I • • • • 
See Kamble BN (1995), Effectiveness of the Developmental Programmes for SC&ST in Maharashtra, Ph.D., 

Thesis submitted to Punc University (pages 120-122). 
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9.3 Pledge Remains Unredeemed 

In the years since independence and particularly after the adoption of the Constitution, efforts 
made to' promote and protect the rights of Scheduled Castes, Scheduled Tribes and backward classes 
and to secure their development and welfare have yielded only limited results. Improvements, no doubt, 
have been achieved in a number of areas but wide gaps between Scheduled Castes, Scheduled Tribes 

nd backward classes on the one hand and the Others on the other hand continue to prevail in almost all 
areas even to this day. The representation of the Scheduled Castes, the Scheduled Tribes and the 
Backward Classes in top scientific and bureaucratic echelons is believed to be meagre though the precise 
statistical data in this regard are not available. Depleting land and forest resources of Tribals and 
vanishing of traditional employment opportunities for backward classes is leading to worsening of 
conditions of these people. 

9.3.2 The social inequalities and injustices, the cruelties of the social order have weakened the 
Indian society. The fight against u.ntouchability spearheaded by Mahatma Gandhi and Dr.Ambedkar in 
the face of entrenched obscurantism, was historic. Strong support for removal of untouchability, 
alleviation of poverty, ending of disgraceful occupations which offended human dignity, the spreading of 
literacy and awareness were the result of social reform movements which were commenced long_ before 
the Independence. The social reform movements by Swami Vivekananda, Shri Narayana Guru, 
Mahatma Phule, Dr. Ambedkar, Shri Ramaswami Naicker, Swami Sampurnanand and others provided 
great impetus to the restoration of human dignity of these classes and of their" determination to assert 
their place under the Sun. - · 

The Scheduled Caste and the Scheduled Tribe : Some Facts 

□ Atrocities· against the Scheduled Castes and the Scheduled Tribes and untouchab/lity remain 
unabated even fifty years after untouchabl/ity was abolished by the Constitution. 

□ Landlessness Is increasing amongst the Scheduled Castes and the Scheduled Tribes. The 
proportion of cultivators · amongst them Is going down while that of agricultural labourers Is 
Increasing. · · · 

□ Allocation of funds for the development and welfare of the Scheduled Castes and Scheduled Tribes 
over the years has been inadequate and has decl/ned In recent years. 

□ _Representation of the Scheduled Castes and the Scheduled Tribes In Group 'A' and Group 'B' posts 
In Central G_overnment rem_ains Inadequate. In case of STs inadequacy exists even in Group 'C' & 
Group 'D' posts. 

9.3.3 Yet, despite these efforts, the unfortunate truth remains that atrocities against the Scheduled 
Castes and the Scheduled Tribes recur, (as sadly against other vulnerable sections of society as well), 
and serious gaps between policy declarations and ground reality persist. There are many reasons for 
this: historical and cultural, economic and social, political and administrative, to name but a few. 

9.3.4 The following excepts from the Dal it Manifesto 1 are indicative of feelings of the Scheduled 
Castes, the Scheduled Tribes and the Backward Classes regarding the extent of the benefits of various 
measures taken by Government have percolated to them and the extent of their deprivations. 

"In the half century after India's Independence, the nation has registered 
progress in a number of directions, but it is the feeling of the Scheduled 
Castes (SCs), Scheduled Tribes (STs) and Backward Classes (BCs) and of 
those who are working with them and for them that the benefits of the 
nation's progress have, in some respects, not become available to them at 
all and, in other respects, have become available to them in a very 
inadequate measure or truncated manner. ............... .. 

1 P.S. Krishnan (1996), Dalit Manifesto, National Action Forum for Social Justice, New Delhi. 
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Fcir example, while agricultural production has multiplied, the bulk of the SC 
families remain agricultural wage-labourers, as in the past many centuries, 
depending on th~ir very oppressors and exploiters for their bread. A large 
part of the country's agricultural land has been brought under irrigation but 
the limited extent of lands owned by the SCs remain almost wholly 
unirrigated, forcing even .small farmers among the SCs to depend on 
agricultural wage-labour. Land ceiling and re-distribution Acts have been 
honoured more in the breach tha_n in the. observance. The Special 
Component Plan for SCs introduced in 1978, has been routinised and 
trivialized. The SCs continue to be forced to live in the most miserable rural 
bastis and urban. slums. A large section of them continued to be forced to 
render "safai" (scavenging) service. The bonded labour system remains in 
all its vicious vigour and about two-!hirds of bonded labourers in the country 
belong to the SCs. Untouchability continues to be rampant in many parts of 
the country._ Atrocities continue to be p!;!rpetrated against them whenever 
they seek to secure even a small parts of their rights. ).'.egislations to 
prevent and penalise Untouchability and Atrocities are drafted defectively 
and implemented, half-heartedly. l_t is only a small proportion of SCs, about 
two per cent of SCs families, who have been able to secure .employment in 
Government, PSUs and other , such public . organisations through the 
mechanism of scholarship, hostels and. reservation in posts and 
appointments._ It, Is only this small proportion··who have been able to cross 
the "initial capital line of economic freedom" and the "initial capital line of 
self-respect" demarking lines ·most relevant to SCs, STs and BCs. Even the 
benefits of reservation have not_ reached the SCs in full_ bec<1use of poor 
implementation by the Central as well as State Governments. 

STs, proud masters of their traditional" territory, are being progressively 
deprived of their lands and ·have, in many cases, been reduced to minorities 

- in their own home-lands. This is a historical process that has been going on 
for centuries and has acquired· greater momentum in the decades of 
Independence. The-lands that still remain with them are poorly developed, 
are rarely irrigated and are unintegrated or poorly integrated with the market, 
leaving the field open to exploiters and middlemen from outside. Irrigation 
projects that have been undertaken by Governments in the tribal areas are 
typically programmes for creating dams in tribal areas; submerging tribal 
lands, scattering their settlements and people to the winds and taking water 
to non-tribals outsldl;l the tribal" areas; the plan expenditure incurred on such 
projects are gratuitously and unabashedly shown as a part of the Tribal sub
Plan, which has also been routinised and trivialized. No wonder an 
increasing number of STs are forced into agricultural wage labour and the 
proportion of STs among agricultural wage labourer has increased in recent 
decades. Traditional tribal rights in forests which they have been enjoying 
th_rough traditional symbiotic relationship between tribes and forests, were 
unilaterally abrogated and abridged by the colonial government, an 
abrogation and abridgement continuing even after Independence, making 
the STs dependent I.in others for their elementary requirements and for their 
very survival. In the trading of Minor Forest Produce (MFP) in the collection 
cif which tribals. are specialised, they are being exploited both by private f 
trade as well as by cooperatives/corporations set up by Governments. 
Availability of MFP, which is the main or a substantial source of livelihood for / 
a large percentage of STs is fast shrinking. 

Developmental assistance has been. - and is usually sporadic, patchy, 
. truncated and inadequate. Even these are poorly implemented because of 

the presence of inegalitarians,. in large numbers and in crucial positions, 
both in political as well as administrative governance and the persecution 
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and sidelining, in the decades after Independence to this day, of those in the 
administrative structure of the country, who are Egalitarians and who bear 
faith to the Constitutional principle of Socio-Economic Justice .... 

. . . .... Opportunities and incomes in the traditional occupations, to which they 
(backward classes) are largely confined, are also being threatened and • 
truncated by the organised market and through denial of access to Relevant 
Technology and to finance and credit. Many of them have consequently 
been pushed into agricultural wage-labour and even bonded labour. Almost 
all bonded labourers who are not SCs or STs belong to BCs. The problem 
faced by BCs engaged in traditional occupations is also the fate of those 
sections of SCs and STs who are dependent on similar traditional 
occupations. The presence of BCs in the organised modern establishments 
of government and quasi-governniental bodies is very limited on account of 
denial of their Constitutional right to be recognised and accorded reservation 

. and other facilities until 1990-93 at the Centre and in a number of States. 
Even now their other entitlements like reservation in educ~tion have not been 
provided for in the Central Sector. 

Thus, as illustrated above, in the life of all those three categories, who 
together constitute the vast majority of India's population, economic freedom 
is absent. Consequently, almost all of them dwell below the "Line of 
Economic Freedom" and the "Line of Self-Respect". An important instrument 
of progress emphasised by Dr. Babasaheb Ambedkar, viz; education, has 
not been made available to them either in full quantity or in quality. There is 
no educational equality for them with the dominant elite minority. In fact, the 
qualitative gap between the educational availability to this majority and the 
dominant elite minority has been alarmingly widening in the last one or two 
decades. Thus there is no true equality of opportunity for them. Indian 
governance at the Central as well as State level, has not till now addressed 
itself totally, comprehensively and consistently to measures which would 
bring economic freedom, educational equality and true equality of 
opportunities to SCs, STs and BCs in an integrated and comprehensive 
manner. Developmental assistance has been and is usually sporadic, 
patchy, truncated and inadequate". 

9.4 Measures To Fulfil The Constitutional Mandate 

l'he wrongs suffered by these classes can be remedied only by a combination of measures. Free 
and compulsory elementary education, indeed quality education, is the most important. Facilities need to 
be provided to ensure that talented children belonging to these communities, achieve their full potential 
and grow to become top professionals and administrators. Education alone, however, will not go very far. 
Much of the opportunities and prospects of employment of the educated members of the Scheduled 
Castes, the Scheduled Tribes and Backward Classes are in public- services. Private sector has not 
responded with the needed understanding. It· needs to cooperate in the improvement of socio-economic 
·ondition of the people especially those belonging to the weaker sections of the society. It ought to 
ontribute in the areas of advancement of education, health and in provision of employment opportunities 

the weaker section of the people including the Scheduled Castes, Scheduled Tribes and the Other 
ackward Classes. Services in Government can provide for only a .very small percentage of the 
cheduled Castes, the Scheduled Tribes and the Backward Classes. But that will be symbolic of their 

empowerment and assures a sense of participation and share in governance. Sincere efforts need to be 
made to fulfil the constitutional mandate of adequate representation for Scheduled Castes, the Scheduled 

. Tribes and Backward Classes in public services. Asset building, easy credit from banks, providing land 
' for agriculture, augmentation of irrigatiorial facilities are equally important. 

1 9.4.2 Better enforcement of land reforms legislations has to be ensured. Forcible eviction of workers 
, allocated land under various schemes and atrocities on weaker sections must stop. Safeguards have to 
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be built in to protect the interests·of Scheduled Tribes in land and forest reserves of their region while 
ensuring optimum utilization of those resources for speedy devel.opment of tribal region and the country. 
The· tribal areas covered by the Fifth Schedule and Areas not covered by any Schedule need to be 
brought under the Sixth Schedule for better administration of these Areas and for bringing greater 
benefits to the tribals in these Areas. 

9.4.3 A rich wealth of Traditional Knowledge and Folklore exists in the country especially in triba 
areas and areas inhabited by the economically and socially backward classes.· There is a need to identify 
and comprehensively document all traditional knowledge available ln the country so that effective steps 
for protecting the 'common heritage' of tribals and others are taken. This has acquired urgency and 
added significance in view of establishment of an Intergovernmental Committee on Intellectual Property 
and Genetic Resources, Traditional Knowledge and Folklore by the WIPO Ge~eral Assembly, at its 
twenty-sixth Session, held in Geneva from September 26 to October 3, 2000. The protection of 
traditional knowledge, innovations and creativity; and the protectio.n of expressions of folklore, including 
handicrafts are amongst the agenda items for discussion in the first Session of the Committee being held · 
from April 30, 2001°. India may ·also join hands with the nations of the Third World in getting protection in 
these areas. Appropriate domestic legislations would also be required to be enacted to provide protection 
in these areas. Proposed legislations may also ensure that the ben~fits of the new intellectual property 
regime get passed on collectively to the communities who have contributed in creating, enhancing and 
preserving that knowledge. .,- . 

9.4.4 . Measures are also needed to ensure availability of adequat~ public·funds for the welfare of the 
Scheduled Castes and Scheduled Tribes and for ensuring the funds allocated for their welfare are 
exclusively used for their welfaire. Allocations, for Backward Classes are grossly inadequate and these 
need to be enhanced and spent exclusively for their welfare. Targeted schemes are also necessary to. 
improve the skills and conditions of these classes. 

'Seo WIPO Document No. WIPO/GRTKF/IC/1/3, P.3 
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CHAPTER 10 

The Way Ahead; Fulfilling the Constitutional Mandates 

Human deprivation is the outcome of several factors which include hunger, illiteracy, poor 
health, bad governance (that results in 'lack of participation of stake-holders in the decision making), 
lack of access to information, entrenched social customs, social structures and systems, ineffective 
use of science and technology, inappropriate expansion of economic opportunities and weak 
legislations. The true extent of human deprivation in India unfortunately has been a matter ot debate 
and conjecture. Big gaps exist in the social statistics that makes it difficult to assess the full extent of 
human deprivation in India. There is an inherent tendency in Government reporting to 'block out' any 
embarrassing statistics. Denial in the absence of reliable data is tlie common way of avoiding the 
reality of the situation. Several forms of 'silent deprivations' indeed remain ignored - and their very 
existence often denied. These include, for instance, domestic violence against women, child abuse, 
child trafficking - all of which are reportedly prevalent in India but not taken serious notice of. 
Similarly, the plight of children in conflict situations - whose rights remain grossly violated - are 
seldom talked about. No mention is made of the situation of women and children - and families -
who suffer during various agitations. 

· 10.1.2 Conditions to end human poverty and to fulfill the Constitutional obligations are 
undoubtedly favourable in India today. Economic reforms are pavinJ the pace for more rapid 
economic growth. There is much gr~ater awareness about women's rights and children's rights. 
There has been acceleration in the efforts to reduce illiteracy and_ universalize basic education. The 
social sectors are beginning to receive attention for policy reforms. The most notable development is 
the new population policy announced in March 2000 just as the country was approaching the one 
billion-population mark. Public advocacy is beginning to take strong roots as several issues including 
HIV/AIDS, environmental degradation, neglect of basic education, child labour, and domestic violence 
are being raised. The civil society organizations are becoming vibrant and vigilant. Citizens groups 
are beginning to take a greater interest in public issues. Improved access to ·information backed by a 
pro-active role by the media are having a strong influence on public discourse and thinking. It is the 
time to seize the opportunity and to act so as to fulfil the unfulfilled Constitutional commitments made 
to the people of India more than 50 years ago and to give them choices and a life of dignity. 

10.2 Eliminate Hunger 

Over 260 million people living below poverty line in India are chronically hungry. Hunger and 
poverty forces families to make trade offs. Trade offs between hunger and meeting other basic 
needs. Trade offs for who goes to.school and who doesn't. And trade offs between who eats and 
who doesn't. In such' trade offs women and children are often the worst sufferers. Poorly-fed and 
malnourished pregnant women give birth to stunted and unhealthy babies who are prone to diseases. 

Measures lo Alleviate Income Poverty 

□ Enable the.poor to accumulate the a.ssets 

• Enforce land reform laws effectively 
• Ensure easy availability of bank credits to poor 

Ensure minimum wages to eve,y worker 
• Provide food security to poor 

□ Enhance the productivity of the assets that the poor -;assess 

Improve the quality of their labour I skills 
Improve the productivity of their farms and enterprises 

□ Adopt policies that lead to the higher economic growth 
• Promote employment intensive development policies 

□ Ensure equitable distribution of income and wealth 

" Radical re-distribution policies often prove counter-productive 
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Poverty incjeed has a woman face. The Scheduled Castes, the Scheduled Tribes and backward 
classes are an easy prey of poverty and hunger and women of these categories are its worst victims. 

10.2.1 Provide Food Security To Poor 

The country sadly faces a paradoxical situation of surplus unlifted stocks of food grains in 
godowns of the Food Corporation of India co-existing with hunger and malnutrition. Public Distribution 
System essentially is the food subsidy p_rogramme (making up to about half of the total spending on 
Anti-poverty programmes by the Central Government) explicitly targeted towards poor. The 
programme was strengthened, Improved and renamed as targeted public distribution system. -Even 
after fine-tuning of the Targeted Public Distribution System, the performance of the fair price shops in 
some of the States, as revealea by some studies, is dismal. In some Stales the percentage of fair 
price shops not opening even once a week is estimated to be 87%. The transfer of income intended 
by Public Distribution System has, by and large, benefited the urban sectors and the Above Poverty 
Line sections of the society more than the poor. Investigations also indicate that about one-third of 
the supplies in the Public Distribution System are diverted. The delivery system, according to widely 
held public perception, seems to be the only substantial beneficiary. Finance Minister while 
presenting the budget for the year 2001-2002 stated that while subsidy grew to Rs.12,125 crores the 
satisfaction level with PDS has gone down and therefore he proposed that Centre instead of providing 
subsidised food-grains, would provide States with financial assistance. An efficient scheme to provide 
food security to poor is essential if right lo life provided under,.Constitution is to have any meaning for 
poor. Introduction of scheme of food coupons or providing cash subsidy or further strengthening of 
targeted public distribution system itself are amongst 'some of the options in this regard. Scheme of 
Food Coupons or cash subsidy can be tried as an experimental measure in areas where. public 
distribution system is not functioning effectively and the scheme, if found successful, can be extended 
to other parts of the country. 

10.2.1.1 Scheme of Food Coupons 

In the scheme, food coupons of entitled amount (which can be equal to the amount of 
subsidy) can be issued fortnightly/monthly from post offices/banks or such other agencies, against 
ration card or against a Food Security Account opened there in the joint name of the head of the 
beneficiary family and his/her spouse (no cash transactions are to be made against- this account). 
The value of the coupons to which the beneficiary is entitled to, is .to be credited fortnightly/ monthly in 
his account and beneficiary can obtain the coupons of the amount at his/her credit. The beneficiary 
would be entitled to open an account in any post office/bank etc. of their choice against a proper 
authorisation from the concerned food supplies office. A number of private shops dealing exclusively 
in food-grains are to be authorised to accept these coupons. Beneficiary can purchase food-grains 
from any of the shops so authorised by paying the amount-of food articles purchased minus the value 
of the coupons exchanged. 'Authorised shopkeeper can deposit coupons in their bank/post office 
account like cheques and an amount equal .to the value ·of coupons would get credited to their 
accounts. Misuse of coupons (like exchanging ii for,cash or any articles other than food articles) may 
be made an offence. 

10.2.1.2 Elimination. of the monopoly of fair price shops owners, elimination of corruption in 
delivery system and passing the full value of the subsidy to the beneficiary and providing him choices 
in purchasing food articles from any of the authorised private shops (competition amongst 
shopkeepers is likely to ensure better services and availability of better quality of food articles at 
competitive rates) are amongst likely advantages of the suggested scheme over the existing system. 
This would also save the Government from responsibility of making subsidised food articles available 
to fair price shops and monitoring such shops. 

10.3 Provide Universal And Free Elementary Education 

Experience wo~d over shows that investment in basic education yields high returns and 
Indian experience itself supports it. Slates.in India where rural poverty is declining are mostly in the 

. South where the population is better educated and disparities between men and women in health and 
education are smaller - in fact, some of these States have· already reached close to replacement 
levels of fertility. Studies confirm that female education ~as a positive impact on lowering fertility 
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rates. Illiteracy results in far reaching debilitating effects on individual freedom, initiative and skills and 
lowers the productivity of labour. 

10.3.2 Today in the year 2001, more than 350 million Indians are illiterate - unable to read or write 
despite mandate of Article 45 that required the State to endeavour to provide by the year 1960, free 
and compulsory education to all children below the age of 14 years. The national policy of education 
(1986) made a commitment to make primary education free and compulsory upto !he fifth ~tandard. 
Not to provide universal elementary education on the pretext of financial constraints is unwise for it is 
rightly said "if you find education expensive, try ignorance. It is far more expensive". Majumdar 
Committee came to a conclusion that the costs were not the limiting factor in fulfilling this national 
commitment. In fact, realising a fee from professionals, educated and trained in India but taking jobs 
abroad is an untapped source of huge revenue that can be used to finance free and compulsory 
education. Delay in fulfilling this constitutional obligation has already resulted in India being overtaken 
by many countries including China and Indonesia in respect of literacy rates. 

Are The Costs Prohibitive ? 

Majumdar Committee appointed by the Ministry of Human Resource Development to assess 
financial requirements for providing elementary education to every child estimated that by the end ol 
the 10th year, on an average, additional expenditure to the tune of 0.7% of Gross Domestic Product 
(GDP) would be needed for the purpose assuming a modest actual growth of 5% per annum in GDP 
aver the next 10 years. Taking note of t!;le fact that the current spending on education amounted ta 
about 3. 6% of GDP and national cori1mitment is to raise spending on education to the level of 6% of 
GDP, the Committee felt that the task did not appear ta be daunting at all. 

Majumdar Committee estimates _were based on_teacher~pupil ratio of 1:30 and it assumed cent 
percent additional coverage at Government expense. Current .trends indicate that 15% coverage is by 
private un-aided schools. The Department of Elementary Education anc! Literacy adopted a cost 
effective and pragmatic approach to assess the Government's expenditure for the purpose. It took 
into account reduction in Government expenditure on account of private coverage and by taking a 
higher teacher pupil ratio of 1:40, it estimated that by the end of the tenth year, an additional Rs. 8,000 
crores annually would have to be invested by the Central and State Governments towards recurring 
cost and an additional Rs. 6,050 crores would be needed towards capital -investment. Total annual 
expenditure of the Central Government alone is over Rs. 300,000 crores. Annual Defence expenditure 
is over Rs. 55,000 crores. Over Rs. 38,000 crores is spent annually on salaries, allowances and travel 
expenses of the Central Government employees. And then there are untapped sources of rev_enue 
which can be tapped to finance free and compulsory education. A fee from professionals, educated 
and trained in India but taking jobs abroad, is an untapped source of huge revenue that can be used 
to finance free and compus/ory education. Is the task of operationalizing the right to free and 
compulsory education upto the age of 14 years as a justiciable Fundamental Right unachievable for 
want affunds 7 · · 

10.3.3 The Constitution (Eighty'!hird Amendment) Bill, 1997 as. introduced in Rajya Sabha on 
28th July, 1997 seeks interalia to insert a new Article 21A in the C,onstitution so as to provide the right 
to education as a Fundamental Right. Clause (1) of the saia "rticle provides that the State shall 
provide free and compulsory education to all citizens of the age bf six to fourteen years. Clause (2) . 
provides that the aforesaid right shall be enforced in such n\anner as· the State may, by law, 
determine. Clause (3) provides that the State shall not make/ any law,- for free and compulsory · 
education under Clause (2), in relation to the educational institutions ·not maintained by the State or 
not receiving aid out of State funds. in the case of Unnikrishnan 1 Vs State of Andhra Pradesh, the 
Supreme Court held that elementary education is a fundamental right. 

' 10.3.4 Universal and free elementary education to all children however still remains an 
unfulfilled constitutional promise. It is the time to fulfil that promise. 

10.3.5 Achieve Excellence In Education 

Universal and free elementary education would achieve little if its quality is poor. The 
official data claim that 95% of the population has access to a primary school within walking distance of 
a kilometre. This is perhaps true, but it is not a reason to become complacent. It is not the location of 
the school that matters alone, but what really matters is the state of the school and the quality of 

1 AIR 1993 SC2178 
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education imparted therein. Studies have repeatedly shown that even where schools exist, the 
classrooms ars inadequate, roofs leaking, and the facilities deplorable. 

How well equipped are Village Schools ? 

On survey of village In Blhar, Madhya Pradesh, Rajasthan and Uttar Pradesh, a 
PROBE team found: 

□ 26% of classrooms did not have a functional backboard 
□ 44% of schools did not have a playground 
□ 54% of schools did not have drinking water 
□ 55% of schools did not have a teaching kit 
□ 61% of school did not have toys 
□ 72% of schools did not have a library 
□ 84% of schools did not have a toilet 

- RROBE TEAM SURVEY, 1999 

10.3.5.1 The studies also show that the quality of education imparted in schools In public sector is 
generally poor. A PROBE Team found that despite the gove(!lment's claim (and promise) that single
teacher schools are abolished, 12% of all primary schools in tl\e PROBE villages had a single teacher 
appointed. Another 21% had a single teacher present at the time of the survey. Thus, almost one
third of the primary scbools surveyed were de-facto single teacher schools. The PROBE survey also 
revealed that 33% of head teachers were absent, and only 25% were engaged in any teaching 
activity. In 72% of primary schools, Village Ed.ucation Committees had been formed, but only 51 % of 
these were functional. The PROBE team further found several irregularities in the implementation of 
the mid-day meal scheme in primary schools. None of this however is new knowledge to anyone and 
particularly (o the officials in the education Departments. 

10.3.5.2 When in the Eighties, faced with .a situation of even a slight set back in its educational 
preeminence, the American Government set up a "National Commission on Excellence in Education". 
The opening words of the Commission's report "A Nation At Risk: The Imperative For Federal Reform" 
are telling. They are : 

'"Our Nation Is at risk. Our once 'unchallenged preeminence in commerce, 
industry, science, and technological innovation .is being overtaken by 
competitors throughout the world, This report Is concerned with one of the 
many causes and dimensions of the problem, but it is the one that 
undergirds American prosperity, security, and civility. · We report to the 
American people that while we can take justifiable pride in what our schools 
and colleges have historically accomplished and contributed to the United 
States and the well-being of its people, the educational foundations of our 
society are presently being eroded by a rising tide of mediocrity that 
threatens our very future as a Nation and a people. What was un
imaginable a generation ago has begun to occur - others are matching and 
surpassing our educational attainments." 

"If an unfriendly foreign power had attempted to impose on America the 
mediocre educational performance that exists today, we might well have 
viewed it as an act of war. As it ·stands, we have allowed this to happen to 
ourselves, We have even squandered the gains in student achievement 
made in the wake of the Sputnik challenge. Moreover, we have dismantled 
essential support systems, which helped make those gains .possible. We 
have, in effect, been committing an act of unthinking, unilateral educational 
disarmament" 

"History is not kind to idlers. The lime is long past when America's destiny 
was assured simply by an abundance of natural resources and 
inexhaustible human enthusiasm, and by our relative isolation from the 
malignant problems of older civilizations. The world is indeed one global 
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village. We live among determined, well-educated, and_ strongly motivated 
competitors. We conipete with them for international standing and markets, 
not only with products but also with the ideas of our laboratories and 
neighbourhood workshops. America's position in the world may once have 
been reasonably secure with only a few exceptionally well-trained men and 
women. It is no longer." 

10.3.5.3 Increasing enrolment and ensuring retention is only one part of the problem, more 
challenging part of it is to improve the quality of education and achieve excellence in education. 

10.3.6 Secure Civil Society Participation In Provision And Management of Elementary 
Education 

Management of education through remote control by officialdom in these fifty years has . 
failed to deliver the desired results. In the State of Himachal Pradesh® one of the reasons identified 
for rapid decline in illiteracy, is civic cooperation. Civil Society participation in the planning, 
monitoring, financing, overseeing of elementary education can facilitate greater availability of better 
quality of the elementary education in a short span of time. Civil society participation can also be used 
for removing problems faced by the Scheduled Castes, the Scheduled Tribes and ba_ckward classes. 
An appropriate policy framework needs to be evolved to secure effective and meaningful participation 
of stakeholders, voluntary organisations ,and the other institutions of the civil society in provision and 
management of education. 

10.4 Improve Quality Of Basic Health Care_ 

Public spendings on health estimated at 1.2 per cent of GDP are low but overall spending 
estimated at 6% of GDP are high because of private spendings. There are large variations in private 
financing and provision between the States. For example, the lowest proportion of private hospital 
care is in rural Orissa and West Bengal (9 per cent and 18 per cent of hospitalizations respectively) 
which compares adversely to ·over 75 per cent in rural Andhra Pradesh and Bihar. Public health_ care 
network has grown J'Xtensively reaching almost every nook and corner of the country. Ninth Plan 
indeed, identifies health as one of the priority areas. Supreme Court has, in the case of Consumer 
Education & Research Centre and Others Vs. Union of India (AIR 1995, SC_ 922), held that the Right 
to Health is a fundamental right. National Human Rights Commission has also recommended that 
health being a basic human right, be declared as a fundamental right. Yet, infrastructural facilities 
provided in most of primary health care centres and quality of health care delivered remains poor. 
There exists wide variation in the health care facilities across the States and even between different 
regions in a State. Women, children, poor and deprived and the Scheduled Castes, the Scheduled 
Tribes and the Backward Classes are badly hit due to non-availability' of quality health care at 
reasonable cost. They are often forced to take treatments from unqualified practitioners at enormous 
risk to their health and well being. Improving the quality health care in public sector and to make it 
responsive to the needs of poor and deprived, is the pressing need of the day. 

10.4.2 Mater~al M~rtality And Infant Mortality 

Excess of males over females (sex-ratio is 933 females per 1000 males) reflecting existence 
of gender b[as, high maternal mortality rate (407 per lakh live births) and high percentage of anaemia 
(52%) amongst pregnant women show the neglected state of women health'in the country and call for 
urgent measures to improve the reproductive health care in the country. High rates of mal-nutrition 
among children- (53%) calls for urgent and targeted measures to improve nutritional intake of children 
especially of those· belonging to poor and weaker sections of the society. Under-nutrition, studies 
have shown, has a greater impact on poor children's cognitive development than on development of 

"" A scheme in Himachal Pradesh of pa)'ment of Rs.25 to Rs.JO per month as compensation towards opportunity 
1.:os! to the families of SC' and ST girl child atlending class VI to X has reportedly helped in substantially 
improving retention rate in l11~se classes. 
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children who are not poor. ·Protein energy malnutrition, temporary hunger and micronutrient 
deprivation adversely affect learning achievements of a child. · Economic losses due to malnutrition 
are estimated to cost the country at least $10 billions every year. Preventive & basic health care 
facilities for children need to be improved qualitatively. 

10.4.3 Secure Civil Society Participation In Healthcare 

Health" is described as 'a state of complete physical, niental and social well-being, not 
merely absence of disease and infirmity'. Health depends upon several factors such as nutrition, 
personal hygiene, family life, collective living, environmental conditions and access to social services 
including health and medical care. Need for public involvement in health care become self evident 
when the holistic view of health as defined by WHO is iaken into account. In recent past, there has 
been growing recognition in many countries of the importance and benefits of having public 
participation in health care. 

10.4.3.2 There are many advantages in securing public participation in the ·health care including 
policy and planning. 

□ Public participation improves communication, provides information, and builds 
constituency support. Better information leads to informed decisions and better 
policies. <--· 

□ Providing services, which are inappropriate or inaccessible drains away scarce 
resources from more imaginative _and responsive services. Public participation helps 
in greater awareness of user views ·and in provision of more efficient and appropriate 
services. Through their own involvement, communities can exert greater influence 
over h'ealth policies and allocation of resources. They can press .for and achieve 
improved services, !Jr riew services: which more appropriately meet their nee~s. 
Public participation also puts pressure on providers to provide services in a more 
user-friendly way. Public participation can force providers to make the 'desired 
changes in policy and delivery of health services which due to vested interests of 
providers may otherwise be difficult to make. Clear messages from users about what 
they want and what is wrong with, existing services are difficult to ignore for a long 
time ~nd users wishes may ultimately have to be respected. · 

□ Health services have largely been unsuccessful in meeting the needs of the most 
disadvantaged. Smithies arnl Webster' state that 'community involvement assists 
the targeting of disadvantaged bi isolated groups, allowing a shift in focus from 
traditional priorities'. They further state that 'community involvement work is often 
prioritised with deprived and disadvantaged groups and communities, be they 
geographical or communities of interest. Community deveiopment approach, which . 
underpins community involvement,· works to counter prejudices and discrimination 
through creating equal opportunities and positive action'. · 

□ Once the public 'becomes empowered and· accustomed to having a voice on health 
· issues, they begin to look for ways in which they can influence the decisions of those 

organisations which have a major effect on their lives and their health'. At present, . 
major resources ·are being used on curative modem medical system despite the fact 
that the major improvements in modem health have not come primarily from curative 
medicine but from the other sour~es. · ·This is also the position in advanced countries. 
In U.S.A. reiatively few resou_rces : are' allocated to health promotion, disease / 
prevention, health· education,' nutrition, and alternative health movements. Public 
participation may expose vesf~d:: interests ·and may lead to -better utilisation of 
resources. Smithies and Webster' stale. that 'involving community in health could 
lead to a shift In the balance of' resources with gradually more proportionately being 
spent on prevention of ill health and a :1ower proportion on illness and care'. Salmon 

'The World Health Organisation Constitution (1948) 
1 Smithies Jan and Webster Georgina (1998), Community Involvement m Health, Ashgate, Aldershot. 
2 Smithies Jan and Webster Georgina (1998), Community Inv.olvement in Health, Ashgate, Aldershot. 
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10.4.3.3 

and Berliner state that 'health practitioners, health planners, and consumers can be 
of substantial aid in the integration of contributions from alternative health movements 
into the mainstream medical care system'. 

o Public participation 'promotes better access for people to health information and 
resources, greater awareness of an individual's own health needs and those of their 
communiiy, and of the factors that influence health. It helps people to make realistic 
and informed decisions about their health'. 

o Serious problems of public health including prevention of infections like Malaria, 
Tuberculosis, Hepatitis, HIV/AIDS etc. cannot be tackled without active public 
participation and cooperation. 

The public participation also has certain disadvantages. 

o ·It may result in delayed decisions and add to the cost of decision making. 

o It might bring to the forefront many unmet needs which may result· in greater 
demands being made that can possibly be m~t within the available resources. 

o Legitimacy of representation is difficult to ensure. 

~ 

D Consumers often lack sufficient knowledge of health care issues and planning 
,and this coupled with emphasis on technical planning and specialised knowledge 
of providers in health care is a big impediment in the effective public participation. 

o Public participation is often perceived by providers and planners as a threat to · 
their professional autonomy and credibility and hence there is resistance to public 
participation from them. 

10.4.3.4 Increasing inequalities, poor quality, uneven access, paternalism, lack of responsiveness, 
disease orientation and growing costs of treatment have resulted in growing disenchantment with 
provider dominated health systems. The growing shift to holistic view of health has further increased 
interest in self-help, preventive heal!h practices and alternative forms of treatment and focus is shifting 
from professionals to people in many developed and developing countries of .the world. The trend has 
further strengthened with the greater acceptance of democratic values and practices in most nations 
of the world especially after the collapse of command and control economies led by former Soviet 
Union. 

10.4.3.5 To· enhance participatory democracy and to improve health planning, a number of 
countries have enacted statutory provisions to provide for public participation in health care. In the 
U.K., Section 9 of the National Services Reorganisation Act, 1973 gave community health councils 
their statutory existence with a duty cast on these councils to represent interests in health. services of 
the public in its district. In U.S.A. P.L. 93-641, the National Health Planning and Resource 
Development Act of 1974 created a network of health planning agencies at the foundation of which 
was the ·1ocal community. WHO-UNICEF r~port (1978)° mentions attempts by Governments in certain 
developing countries to involve community participation in health care. 

10.4.3.6 A number of International agencies have lent support to public participation in the health 
care. World Health Organisation Alma-Ala Declaration (1978)° clearly, states that 'the people have the 
right and duty to participate individually and collectively in the plan~ing and implementation of their 
health.care'. According to the World Development Report, 1997@ reforming the health system is an 
area where public and private interests coincide to such an extent th~t some level of public - private 

• Salmon Warren J. and.Berliner Howard S. (1981), Alternative Health Movem'ents: Challenges to Health 
Planning in Checkoway Barray (ed.), Citizens and Health Care, Pergamon Pres

1
s, New York. 

• World Health Organisation and United Nations Children's Emergency Fund, Primary Health Care-·· 
international conference on primary health care, Alma Ala, USSR, Geneva, WHO and UNICEF, 1978. 

' . . . . . 

@ World Development Repo·rt, 1997, World Bank, Oxford University Press, Oxford 
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deliberation is not just desirable but in fact critical to success. Community participation is. the key 
element of the international action plan, known ~s Agenda 21 designed to bring about sustainable 
development for the twenty-first century. This plan has been endorsed by over 150 nations at the 
Earth.Summit in 1992. 4~ International Conference on Health Promotion held in 1997 in Jakarta 
reaffirmed the importance of community participation as key element of Health for All. 

10.4.3.7 Participatory management of civil society such as Rogi Kalyan Samiti of Madhya 
Pradesh (see box after section 8.1.2.3) has reportedly resulted in improvement in the functioning of 
public hospitals in the Madhya Pradesh. Greater participation of public can perhaps achieve much 
more. Time has come when a s·erious consideration needs to be given towards taking effective 
measures to secure civil society participation in health care in the country. 

10.5 Provide Good Governance 

Good governance, as studies reveal, is essential for sustainable development and poverty 
reduction. Good governance alone can ensure sustainable human development. Good governance 
is the urgent need o(the hour. The provisions of the Constitution are still. valid but many remain 
commitments on paper that the State has failed to fulfil. Only a stronger system of democracy, public 
vigilance and debate and discourse backed by effective rule of law can see that the basic economic 
and social rights of citizens are fulfilled. · 

10.5.1.2 Failure of various schemes launched by the Government for people's welfare are an 
indicator ,cit inherent weaknesses in the governance of the country.· The manner in which those in 
government responsible for implementation turn a 'blind eye to rampant abuse of various schemes is 
indeed shocking. The hijacking of poverty programmes by the rich and better-off is quite well-known. 
Textbooks meant for poor chilpren never reach them. · Equally worse are the various incentive 
schemes that government introauces periodically. The family planning incentive schemes proved a 
disaster. The scheme to pay Rs.2 per day for every giri child who goes to school reached nowhere in 
Karnataka. The mid-day meal scheme for school children - soon converted into the sukha ration (dry 
ration) scheme - is full of deficiencies, mysteries and Inefficiencies in most States where it is being 
implemented. 

10.5.1.3 The various strands of good governance have been indicated after Section 8.1.3 (see 
box). All these strands needs to be strengthened individually and collectively in order to secure good 
governance. The public cooperation and participation from.decision making to implementation needs 
to be secured in all important national endeavours for beneficial interaction between the government 
and the institutions of civil society. The State has to take lead in creating an enabling atmosphere in 
which other actors. of the civil society can effectively participate and contribute towards sustainable 
human development. 

·10.5.2 Changing Mind-Sets·And Attitudes 

The colonial hangover of the notion of the 'Rulers' and the 'Ruled', 'Governors' and the 
'Governed', Government' and People - the 'us' and· 'they' divide and even more ancient hangover of 
the notion of the superi.or and the- inferior, the upper caste and the lower caste, 'Bhadra lok' and 
'Chotto lok' etc. are the major stumbling blocks in ensuring social justice. A survey of 109 Indian 
judges in 1996 conducted by SAKSHI, a 'feminist legal resource group found that : 

• 48% of respondents believed that it was justifiable for a husband to slap his wife on 
certain occasions. · ' 

• 74% of respondents believed that preserving the reputation of the family ought to be a 
woman's 'primary concern even if she encountered violence. 

• 50% of the respondents believed that child abuse is not common. 
• 66% believed that wearing provocative clothes Is an invitation to sexual assault. 

' ' 

10.5.2.2 The atlitydes of the most of the lawyers and judges as revealed by th_e said study may in 
thems~lves be a, serious impediment to the administration of gender justice. The attitude of the 
peopl~ in these and other decision-making and decision-influencing, decjsion-enforcingflmpleme~ting 
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positions towards the Schedule.d Castes, the Scheduled Tribes and b~ckward dasses _i~ a stumbling 
block in achieving social justice .. Attitude of people who are 1n the dec1s1on making positions needs to 
be tuned with the scheme and philosophy of the Constitution and the interaction between the 
administrators and the citizens must become that of between a free and self-governing people on the 
one hand and their agents chosen to serve them on the other. 

10.5.3 Transparency And Openness In Governance 

Asy;,.,metry of information and lack of people's reach to informatio)l is a major reason why 
ttie poor and ignorant get misled and exploited. Worse is the situation where even the educated have 
no easy access to information and recourse to grievance redressal systems. For instance: 

• It is well known that private contractors often pay less-than-minimum wages to rural 
workers. This perpetuates as in many instances, the workers do not even know what 
they are entitled an'd ought to be paid. For them finding out what their minimum wages 
are, is not easy. 

• Again, most people know that it is necessary to obtain a birth certificate for every child 
born. Few, however, know where and how to get one without having to pay a bribe or 
incur an unreasonable expense. 

• . Only a· few know what remedy is available if a police officer refuses to register FIR of a 
crime. 

• It is not mandated that government officials dealing with the public should identify 
themselves by wearing a name badge - be they income tax inspectors, electricity meter 
readers, telephone linesmen, or customs or police officials. This results in people even 
not knowing the identity of the person whom they are dealing with. 

• The situation with respect to public projects is even worse. Funds are released for 
construction of schools and other public utilities but these do not get built. People who 
were to benefit never know when and how much money was released - or who was 
responsible for building ii. 

10.5.3.2 Unless people have easy access to a whole range of information, the question of 
accountability and performance will remain elusive. Information Technology has tremendous potential 
for providing greater and easy access to information to the citizens and in providing more user-friendly 
services to them. This technology can beneficially be used in ensuring 'a single window' service to 
the citizens. Easy access to information is now becoming possible through internet portals that have 
been launched or are in the process of being launched by various Departments/ Organisations of the 
Government - both Union and States. Effective use of this technology in Railway and Airlines 
reservation have greatly changed the way booking and reservation are done and has greatly reduced 
the difficulties of consumers. Similar operational ·systems need to be· evolved in other areas of 
Government - public interface. Once software are developed on the basis of pre-determined rules, 
information technology can ensure equal treatment to all persons in a transparent manner in delivery 
of services. India has the core competence in information technology and communication and, 
therefore, chances of success in bringing greater transparency in administration through use of 
information technology are bright. It is time to make use of information technology on a large scale to 
bring about transparenc~ and openness in administration. -

10.5.4 Citizens Friendly And Responsive Public Services : 

' Article 350 of the Constitution recognises the rights of every person to submit a 
representation for the redress of his grievances. The said Article even permits such representation 
being made in any of the languages used in the Union or States. Common citizen today finds it very 
difficult even to know what services he is entitled to receive from government organisations and what 
public-grievance-redressal-mechanisms are available to : him in case of denial of services. An 
effective mechanism needs to be set up in order to ensure that the citizens receive as a matter of 
right, efficient, responsive, timely, purposeful and user-friendly services from, the service providing 

• Social justice was declared as a fundamental right in the case or"Consumer Education_& Research Centre and 
Others Vs. Union oflndia (AIR 1995, SC 922) 
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agencies of the State and for the purpose citizens charters have been mooted. These Citizens 
Charters would list the entitlement of the citizenry to public goods and services along with time 
schedule within which he is entitled to expect to the services from such government organisations and 
from each functionary at various levels. The Citizens Charter would not prove to be an effective 
instrument for improving services and making them responsive and user-friendly, unless a person 
who fails to receive the public goods or the services in the manner and to the extent laid out in such 
charters, is able to secure promised services enforced easily and effectively. The enforcement of 
charters through consumers dispute redressal forums· established under Consumer Protection Act, 
1986 or through institutions of Ombudsman at national and regional level are amongst the options in 
this regard. In suitable· cases, monetary compensation could be granted by these bodies and in cases 
where monetary compensation is granted, concerned Department may ·be required to fix 
responsibilities on individuals responsible for lapse and'take appropriate action against them. 

10.5.5 Public Funding Of Institutions Of-Civil Socelty 

Massive financial grants are being released by various departments of the Government for 
aiding and promoting .civil society initiatives in the country. The administration of these grants has 
been reported to be subjective, and is said to be lacking in objectivity. The performance-appraisals 
are not professional. While genuine civil society initiatives need to be strengthened and promoted 
and supported partially by public funds, measures are necessary to secure the value of the public 
money. An urgent need exists to streamline distribution and.administration of grants and for securing 
an independent and objective performance appraisal of. work of organisations receiving· public grants 
in orderito decide entitlement of the claim at various stages of release of public funds. 

10.6 Make Effective Use Of Science & Technology 

"Today's world" says an· Ame[ican professor' "is divid~d not by ideology but by technology. 
This demands bold new thinking on developmenr. He maintains that a small portion of the globe, 
accounting for some . 15% population· of the Earth, provides nearly' all of world's technological 
innovations. A second, part involving, perhaps, half the world's population, is able to adopt these 
technologies in production and consumption. The remaining part covering around one-third of the 
world population, he says, , is technologically-disconnected neither innovative at home nor adopting 
foreign technologies. He Includes the 'Ganges valley States' of India amongst the technologically 
excluded regions and observes that 'many of the technologically excluded regions, especially in. the 
tropics. are caught in a poverty trap. Among their greatest problems are tropical infectious disease, 
low agricultural, productivity and environmental degradation - all requiring technological solutions 
beyond their .means". In the "New map of world" a line west to east from the north of Gujarat to the 
south of. Orissa Indicates 'the divide between the northern technologically disconnected areas and the 
southern 'technological adopters'. According to him there are no technology innovative regions in 
India. 

10.6.2 A World Bank Stud/ on India observes as. under: 

"Much of the problem, it is said, is on account of poverty: infectious disease, low 
agricultural productivity and environmental degradation requiring technological 
solutions. Response of the rich countries in terms of technological and 
economic support is inadequate if .not hesitant. The technology gap betwee~. 
rich anil poor countries is one of the disturbing features of the tim_es. "free 
markets" says Prof. S~chs "are not enough: successful innovation_ requirfls 
supporting jnstitutions, Ccimmerclal innovation today is generally a product both 
of- basi.c scientific lnsigh_t (based mainly on ideas in the public domain) and 

• In respect of the Sch~duled Castes, the ·Scheduled Tribes; the Backward .Classes and the Wo111en, inst~tutions 
·1ike the National Commission for the Scheduled Castes and Scheduled Tribes, the National Commission for 
Backward Classes and the Naricmal CommissioIJ.. for Women can also be empowered to look into the complaints 
of ~on~enforcement of charters in respect of memb~rs of theS_,; c"lasses: 
1 Jeffrey Sachs, A new map of the World Economist, June 22, 2000 . . . . -·. 
2 A World Bank Country Srudy: INDIA, Reducing Poverty, Accelerating Development (2000), Oxford University Press, New Delhi. 
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applied engineering (backed by patents). The first relies on universities and 
public laboratories, the second on private profit-driven firms. Successful 
innovation requires academia, government and industry to work in 
harness ............... In developing countries, fruitful interaction of this kind is 
unheard of." 

10.6.3 As industrial technologies of the developed countries become more and more 
sophisticated, the developing countries increasinglY, find their industrial infrastructure obso!ete. and 
non-competitive. This leads to a vicious chain. Lack of competitive and quality production itself 
impairs economic capacity for cutting edge technological research and the lack of modern 
technologies impedes economic growth. Developing countries are caught in this vicious circle. At the 
heart of the problem is the need ttl develop cutting-edge research standards in science and 
technology. 

• 
10.6.4 India no doubt has made significant progress in the areas of atomic energy, space, 
defence, agriculturE.3, industry and certai~ Indian institutions are well-known for academic excellence 
but the country is far from realising its full potential of Science and Technology. A look at the systems 
put in place for promoting scientific and technological research and the nature of funding for its 
promotion and development seem to provide an answer as to what is constraining realisation of full 
potential of science and technology. 

10.6.5 Seven Departments of Govern·ment of India viz. Department of Atomic Energy, Department 
of Space, Department of Defence Research and Development, Department of Science and 
Technology, Department of Science and Industrial Research, Department of Biotechnology and 
Department of Ocean Development, are major Science and Technology Departments. 

10.6.6 Department of Space and Department of Atomic Energy each have a management 
structure of a Commission viz. Space. Commission and Atomic Energy Commission and have 
enormous delegated powers and report to the Prime Minister. The Department of Defence Research 
and Development has Defence Research and Development Council with Defence Minister as its 
Chairman. It also has its Defence Research Council chaired by Scientific Advisor to Defence ,Minister 

'-- and is having large delegated powers. 

10.6.7 The Indian Council of Agricultural Research is governed ·by the Ministry of Agriculture, 
whereas the Indian Council of Medical Research is governed by the Ministry of Health and Fr,mily 
Welfare. The other socio-economic Ministries/ Departments have a number of R&D agencies under 
them. The Office .of Principal Scientific Apviser (PSA) to the Government of India has recently been 
formed with PSA having Cabinet Minister rank. His office has three high level Committees/ Groups. 
The PSA is the Chairman of the Scientific Advisory Committee to the Cabinet, Consultative Group of 
Eminent Senior Scientists and Consultative Group of Government Department/ Agencies on Science 
and Technology. They are s'erviced'by a full time pecretariat headed by a Secretary leve! Scientist. 
Ministries like Ministry of Information Technology, Ministry of Environment and Ministry of Non
Conventional Energy Sources are headed by Civil Servants as Secretaries and the Ministers at the 
helm. IITs, engineering colleges and science education institutes come under Ministry of Human 
Resource Development.· Some States also have S&T Groups/ Councils to promote use of science 
and technology for development. Private sector has also recently become active in research and 
development and is contributing to national research and development expenditure. 

10.6.8 With higher science and technology work being spread over various Ministries with 
multiple management structures, the question that necessarily arises is: Are our organisational 
structures, managerial systems and procedures such as to facilitate and promote the high st~ndards 
of research initiative and achievements? Or are they with their wonted bureaucratic mould, not equal 
to the urgency with which advance research in Science and Technology should be promoted and 
nurtured? The answers seem uncomfortable. There is urgent need to look at the systems, structures, 
procedures and organizational roadblocks in promoting scientific talent and research efforts in high
speed, competitive world of technological advances. Apart from global competitiveness new 
technologies are necessary to handle many of the internal problems of education, health, hygiene, 
communication, information-handling and to make Indian products including produce of traditional 
producers globally competitive and miJrketable. What is required Is an integrated and co-ordinated 
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approach in higher scientific and technological research ·in the country free from bureaucratic 
bottlenecks. 

10.6.9 It is time that Government sets up an umbrell~ organisation in the form of a "National 
Science and, Technology Commission" for bringing greater· co-ordination and integration in planning, . 
promotion, policy making and funding of higher scientific and technological research and for securing 
~realer co-ordination in financial, organisational, managerial and administrative aspects of it so that J 
while various commissions and bodies engaged in specialised research have full autonomy and ~ 
freedom in their respective area of work, their work is not hindered by bureaucratic and administrative 
problems and the scientific and technological higher research is carried out in the country in a co
ordinated and integrated manner in consonance with the present needs of the country. In particular, 
the Commission may be responsible for the following functions: # 

(I) Evolution of Science and Technology Policy for the country 

The fast growth on S&T, depends on the quality of education system from the primary to the 
higher-level education-and research institutions. The S&T policy has to integrate the activities 
of science and technology with educatio_n and research based on the demands of industry, 
service, agricultural sector an·d other societal requirements. The first Scientific Policy 
Resolution was enunciated in 1958. The first Technology Policy Statement was made in 
1983. Attempts to revise it have not succeeded, so far.' The Science & Technology policy 
needs to be updated in consultation with Scientists, Technocrats, Academicians, Industrialists 
and Administrators and is to be based on the national vision of transforming the country from 
a developing nation to a developed nation in the shortest possible time. The Commission 
should be entrusted with revis-ion of policy and it should also undertake periodical review of 
the policy. · 

(Ii) Evolution of appropriate Managerial Structure In Scientific Departments/ Organisations 

Tlie Commission should be responsible for providing leadership to the scientific community 
and for evolving appropriate organisational structures, managerial systems, procedures and 
standards for scientific Departments/ Organisations • so as to create the facilitating 
environment in which the scientists and technocrats are able to work freely in a open 
environment and are accountable. It should also provide integrated Mission orientation to 
scientific Departments/ Organisations. 

(iii) Responsibility for Allocation of Funds 

The total outlay of various Central Government Departments in the year 2001-2002 put 
together amount to around Rs. 10,000 crores. Higher allocations are ~ecessary for giving an 
impetus to higher research and technology. At present, normally 5% of the total Defence 
budget is being allocated for defence research. The system of funding adopted for defence 
research commend serious consideration. It is timely and appropriate to consider whether all 
the Ministries (other than scientific departments) should allocate 5% of their total budget for 
scientific and technological research or alternatively whether it should be ensured that 
investment of 2.5 to 3% of GNP is exclusively made in scientific and technological' research 
and development. The Commission should _be responsible for allocating these funds to 
different organisations engaged in scientific and technological research. 

10.7 Give Voice To The People 

Sustainable· 1 human development requires that all sections of the society including 
disadvantaged and deprived ones have an effective v9ice that is heard and taken into considerations 
in the decision-making processes. In this country, 'unfortunately, the vast majority of people - the 
Scheduled Castes, Scheduled Tribes, _Other Backward Classes, women, farmers, unorganised labour, 
bonded labour, child labour, victims of prostitution and such other deprived and -disadvantaged 
sections of the people have virtually no say in the decisions that affect them. Constitutional mandates 
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of social, economic and political justice and equality of status and opportunity have little meaning to 
them. 

10.7.2 The issues relating to the Scheduled Castes, the Scheduled -Tribes and Other Backward 
Classes have been dealt with in the preceding chapter. Article 15(3) of the Constitution permits the 
State to make special provisions for women and children. Article 39 enjoins the Slate to provide an 
adequate means of livelihood to men and women and secure equal pay for equal work for both men 
and women. Article 51A(e) makes it a duty of every citizen to renounce practices derogatory to the 
dignity of women. Despite these provisions, the various social indic.ators - sex ratio, literacy lev.el, 
maternal mortality, high percentage of anaemic women in reproductive age group, etc. (see Chapter 
5) indicate the continued existence of gender biases against women. Women indeed continue to be 
denied full freedom to work and equal opportunities in the workplace. Most of them cannot even 
exercise independent choice in their personal matters (Table 5.17). Dowry sadly continues to remain 
a cause of pre-marital humiliation and post-marital domestic mental torture and even physical violence 
for many women particularly those belonging to middle classes despite its abolition by an Act of the 
Parliament long time back. The representation.of women in Lok Sabha (Table 5.12), Union Council 
of Ministers (Table 5.14), High Courts (Table 5.16) and in civil services (para 5.5.4.7) remains low. 
Their economic participation is a mere fraction of that of men. Women indeed remain far behind men 
in enjoying basic human rights, not to talk of equal share with men in educational institutions, the job 
market or in Government. Empowerment of women and giving them an effective say in decision 
making is essential in order to eliminate gender biases and inequality and to give them their rightful 
place in the society. 

10.7 .3 Bonded labour and child labour are prohibited by law, yet they do exist and are rather 
rampant. Active involvement and cooperation of civil society institutions is necessary to eliminate 
these evils completely. Effective implementation of the provisions prohibiting child labour and bonded 
labour need to be ensured and effective rehabilitation schemes for bonded labours and child labours 
need to be evolved so as to prevent them from falling again in the same conditions. 

10.7.4 250 million workers out of a total workforce of 286 million workers are in the unorganised 
sector. 'These workers are exploited in diverse ways and targeted measures are necessary to put to 
an end of their exploitation. Efforts to reduce their sufferings and exploitation often are met with 
resistance from vested i~terests and often get subverted. A Central legislation formulated almost two 
decades back to regulate the employment and condition of service of agricultural workers, to ensure 
payment of prescribed wages and to provide for certain welfare measures for them did not see the 
light of the day. Many other instances can be quoted to show how efforts aimed at securing welfare of 
unorganised workers often get thwarted. 

10.7.5 Marginal farmers and landless agricultural workers often fall in the grip of moneylenders 
and poverty due to failure of crops or other natural calamities. Farmers like industrialists need to be 
made entitled to the various benefits of government policy on industry so as to provide sufficient 
safeguards to them against losses due to natural calamities, etc. Better management of water 
resources in the country is needed so as to avoid situaiions of devastating floods in one area and 
paucity of water in other area of the country. 

10.8 Making Legislation Work 

Laws exist but many of them are poorly implemented. Some of them need review. There is 
a long way to go in terms of ensuring effective enforcement of the law as also to ensure 
reasonableness of many of them. For instancE:, there are State laws wherein the District Collector 
can postpone Panchayat ~lections or remove an elected Chairperson from office. Inherent biases 
against women and children, exist in many laws and these biases need to be removed. .Effective 
enforcement of laws also requires priority attention and measures should be evolved to secure their 
effective implementation. 
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11.1.1 

11.1.2 

CHAPTER 11 

Issues On Which The Commission Invites Suggestions From 
The Public For Formulation Of Its Recommendations 

11.1 Governance 

Securing Good Governance 

The first and foremost task appears to be for a radical redefinition of governance, to 
change the mind-set of bureaucracy, to surmount the colonial hang-over of the persistent 
notion of the '.Rulers' and the 'Ruled', Governors and the Governed, Government and the 
people - the "us" and "they" divide. The interaction between the Administrator and the 
citizenry needs to be informed by the awareness of and respect for the constitutional rights 
of the people and that the inter-action is essentially ,as between a free and self-governing 
people on the one hand and the agents chosen by them to serve them on the other. 
Massive and sustained participation of civil society initiatives, self-help groups, voluntary 
organizations etc, appears necessary in order to achieve a faster pace of socio-economic 
development and for building a more just, C<jring an'd eqt1itable society the Constitution 
enshrined. The movement must be from Governance to self-governance. Respect for 
human dignity, human rights, and the rights of the citizenry, are critical to development and 
are not merely its- rewards. This requires a radical reshaping of policies so as to create an 
enabling and facilitating environment in which effective interaction between the Government 
and the institutions of civil society becomes possible {also see Sections 8.1 & 10.5). 

1. Do you agree with this view ? ; 

2. If so, will Governance improve if it is made participatory in all important 
national endeavours particularly in areas relating to socio-economic 
development and effectuation and realization of the socio-economic goals 
of the Constitution?; and 

3. If so, by what mechanism and process self-governance/participatory 
governance can effectively be achieved ? 

Transparency and openness in Governance ; 

Openness is in the public interest and that 'sunlight is the best disinfectant' against 
the virus of corruption. As a general rule, secrecy in governance is an unreasonable 
practice. It promotes corruption and suppresses accountability. Governance, therefore 
needs to be transparent and open especially in policy-making, programme-formulation and 
implementation in areas pertaining to socio-economic empowerment and advancement of 
the weaker sections of the society. (see Section 10.5.3) -

4. Do you agree with this view?; and 

5. If so, in what manner Governaf!ce can be made more open and transparent 
especially in areas that relate to socio-economic development of the 
people in general, and of weaker sections of the society, in particular? 

11.1.3 Sensitization of Public Servants , 

Public Servants need to be made sensitive to the special needs of the Women, the 
Scheduled Castes, the Scheduled Tribes and the Other Weaker sections of the Society in 
order to ensure full enjoyment of Constitutional rights and protection by these sections of the 
society. A perception unfortunately exists that members of the public services, in general, 
are averse to working in the fields pertaining to the Scheduled Castes, the Scheduled Tribes, 
other backward classes, women etc. It is also said that instead of being guided by the 
Constitutional objectives and aspirations, many of them are guided by their own biases and 
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prejudices in dealing with issues pertaining to aforesaid classes of people which results in 
denial of rights to them. Such attitudes amongst members of public services require to be 
changed. 

6. Do y~u think that public servants, In general, are not sufficiently s.ensitlve◄ 
and responsive to the special needs of the Women, the Scheduled Castes, 
the Scheduled Tribes, the Backward Classes and other Weaker sections o 
the society ? . · ·• 

7. If so, how In your view, public servants can be made more Sensitive and,· 
responsive to the special needs of the Women, the -Scheduled Castes, the 
Scheduled Tribes and the Other Sections of the Society? 

□ Do you think any changes in personnel policies are required for 
the purpose? 

11.1.4 Citi_zen-friendly and Responsive Public Services 

Article 350 of-the Cimstitution recognizes the rights of every person to submit a 'j 
representation for the redress of his grievances. The said Article_ even permits such l_ 

representation being made in any of the languages used in the Union or in the State. I 
Common citizen today find~ it very difficult even to know what services he is entitled to ' 
receive from government organizations and what public-grievances-redressal-mechanisms, 
are available .to him in case of denial of services. Citizens' Charter in respect of every, 
service-provider agency of the State is suggested to ensure effective, purposeful and· user. 
friendly delivery of public services. These citizens' charters would list the entitlement of the. I 
citizenry to public-goods and services along with time schedule within which ~e is entitled to i 
expect services from such government organizations and from each functionary at various-~ 
levels. In order to ensure that Citizen's Charters become an effective instrument for' 
improved and user-friendly delivery of public services, it is further suggested that in case any: 
person fails to receive the public goods and the services in the manner and to the extent set, 
out in such charters, such persons should have recourse to an easy and effective system of 
grievance redressal? (see Section 10.5.4). 

8. Do you think Citizen's Charter would help in improving public services and 
make them more responsive and user friendly? If so, 

a) What should be the broad contents of the charters? 

b} How Citizen's Charters should be institutionalized and 
operationalised ? 

c) Should the Consumer Disputes Redressel Forums established 
under the Cons11mer Protection Act, 1986.be a·uthorized to enforce 
observance of these. charters and /jlWard suitable monetary 
compensations !n. appropriate cases? In cases, where monetary 
compensations are awarded, should it be mandatory for concerned 
Departments to fix responsibilities on individuals responsible for 
lapsi3 and take action against them?; or r 

d) Institutions of a national ombudsman supported by the regional 
ombudsman" should oversee the citizen's charters regime and 
administer charter marks·?; and if so, 

e) Whether the insti_tullon of ombudsman be statutory or non-
statutory? , 

11.1.5' Public-Funding of Institutions of Civil Society 

Massive financial grants are being ~ade to institutions of civil s~ciety e.g. NGOs, 
. Voluntary organizations, self-help groups :'etc. under various schemes of the several 
.. Ministries .and the CAPART for the promotion of voluntary organisations. It is said that the 
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conditions attending the making available the grants and methods of the procedures therefor 
are, quite often, subjective and the performance-appraisal of these organizatiOl)S are not 
professional. It is also said that the genuine organ(sations w_orking for. the ~eaker and 
disadvantaged sections of the society suffer from various handicaps put m their way both 
openly or surreptitiously by the vested interests. It is urged th~! _there is a~ urgent need to 
streamline distribution and administration of grants and for providing for an independent and 
objective performance-appraisal of the organisations to secure value and proper use of 
public money. 

9. Do you agree with this view? If so, should a framework for distribution 
and administration of grants to civil society institutions from public funds 
be laid? If so, 

(a) Should Expert Group/ Groups evaluate and report on legitimacy 
and entitlement of the claims for grants? 

{b) Should the performance of th_e grantees and of the fund-utilization 
be certified by independent evaluating agencies? 

(c) Should release and renewal of grants be .based on evaluation of 
the performance by such independent experts? 

(d) If so, what should be the form and composition of Advisory 
Groups and Evaluation Agencies? 

(e) What standards for identification of genuine civil society 
institutions working for the welfare of weaker sections of the 
society can you suggest? How protection can be given to such 
organizations ? 

11.2 Elimination of Hunger 

Public Distribution System is essentially the food subsidy programme explicitly 
targeted towards poor and is aimed at reducing hunger. Centrj3I Government incurs an 
annual expenditure of about Rs.12,125 crores on food subsidies. There are, it is claimed, 
four and a half lakh Fair Price Shops in India serving 180 million Ration Card holders/ 
families. The Public Distribution System is an important component of Anti-Poverty 
Programme. The country, unfortunately, witnesses the paradoxical situation of surplus 
unlifted stock of food grains in the godowns of the Food Corporation of India co-existing with 
hunger for lack of purchasing power. Even after fine-tuning of the Targeted Public 
Distribution System, the performance of the fair price ·shops in some of the States as 
revealed by some studies, is dismal. In some States the percentage of fair price shops not 
opening even once a week is estimated to be 87%. The transfer of income intended by 
Public Distribution System has, by and large, benefited the urban sectors and the Above 
Poverty Line sections of the society more than the poor.. Investigations also indicate that 
about one-third of the supplies in the Public Distribution System are diverted. The delivery 
system, according to widely held public perception, seems to be the substantial beneficiary. 

Introduction of cash subsidy or the scheme of Food Coupons (see Section 10.2.1.1) 
as an experimental measure in areas where public distribution system is not functioning well 
and is showing persistent defiance of ethical norms and, if found successful, its extension to 
.other areas or improving the existing public distribution system itself are amongst the options 
to improve the situation. 

It has also been suggested that a certain percentage of the shops should be allotted 
to the members of the Scheduled Castes, the Scheduled Tribes and Other Backward 
Classes. Some State Governments already allot a particular percentage of Fair Price Shops 
to the Scheduled Castes and the Scheduled Tribes. Constitutionality of such allotment has 
already been upheld by the Court (Also see Section 10.2). 
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11.3.1 

11.3.2 

JO. Which of the thre~ options viz. cash subsidy, food coupons or Improving 
the existing public distribution system as suggested in this paper is In 
your view the best option· and why? Or can you suggest any other better 
option? · 

□ What can In your view be the possible prob;e~s in t~e scheme of cash J 
subsidy or food coupons and how those problems can be remedied? t 

□ Can you suggest improvements in the scheme of rood coupons as .1 
outlined In this paper? 

□ What practical suggestions can you offer to mfike the Fair Price Shops 
function effectively and honestly serving the purpose of reaching 
foodgralns to the beneficiaries at the prescribed prices? 

11. Should reservation be provided in matters of allotment of Fair Price Shops , 
and other similar allotments to the Scheduled Castes, the Scheduled ' .. · .. I 
Tribes/the Other Backward Classes? 

1 
11.3 Education 

Universal and Free _Elementary Education : 

Article 45 of the Constitution, the convention of the Rights of the child and 1 
international covenants on social, economic cultural rights enjoins the State to provide 
education to all children. The Supreme Court has declared elementary education upto the 
completion of the age of 14 years a fundamental right 

As India enters the 21'1 Century, nearly 35% of its population is still illiterate. If a 
country believes that it can be ignorant and at the same time free, it entertains an illusion. 
For those whci speak of financial constraints in providirig universal elementary education, the 
answer lies in those wise words uttered often "If you find education expensive, try ignorance. 
It is far more expensive". A constitutional and facilitating legal frame work to enforce the 
right of every child to free and compulsory education up to the completion of the age of 14 
years is an immediate and absolutely esse_ntial national necessify (see Section 10.3.3). 

12. Do you agree that the State should.provide free and compulsory education 
to all children upto the age of 14-years ?; and 

13. If so, what should be the appropriate Constitutional and legal framework 
for the purpose ? 

□ Will It be appropriate to fund elementary education from rel'.._enue 
collected from realisation of a fee from professionals educated and 

. trained ii. India but taking jabs abroad? 

Civil Society Participation In Universal Elementary Education 

'Utilization of the potential of civil society through active participation and involvement 
of voluntary organizations, self-help groups etc. under an appropriate policy framework and 
scheme of grant-in-aid in provision and management of the education policy appears 
necessary having regard' to the magnitude of the task and its significance for the .future of the 
country in order to ensure that the task is shared by the nation as a whole in a truly 
participatory spirit and endeavour. 

Participation by the stake holders and other institutions of civil society, if secured in 
a beneficial manner, can improve quality and availability of education. It is often complained 

. that in single teacher or double teacher schools in villages, the teacher officially engaged 
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11.3.3 

..,_ 

11.3.4 

does not teach· the students himself but hires or deputes his agents to teach. This, it is said, 
results in higher drop-out rate. A Watch Committee under a suitable frame-work, consisting 
of local people specially those having a stake in quality education can easily monitor the 
attendance of teachers. On the other hand, leaving this task to be remote controlled by 
officialdom hardly yields the desired results. 

14. Whether involvement and participation of Institutions of civil society 
including those of deprived and disadvantaged people in provision and 
management of elementary education would be beneficial? 

□ If so, in what manner effective and beneficial civil society participation 
and involvement can be secured and what frame work - statutory or 
non-statutory- is needed for the purpose? 

Sustaining High Quality of Education 

The quality of education in the schools. is as important ·as its provision. Universal 
free elementary education would achieve little if its quality is poor. It would only widen the 
chasm between the better-educated urban-rich and poorly educated rural-poor. The question 
of quality assurance in elementary education, which is the foundation for the empowerment 
of masses, is too serious a matter to be left alone to the educational administrators. Civil 

• society initiatives/ Neighbourhood Committees/ Voluntary organization/ Self-help Group 
need to be involved to share this responsibility as a call of national duty. (See Section 10.3) 

JS. Should stake holders - viz. Parents, voluntary organisations engaged in 
the promotion of education particularly of Scheduled Castes, Scheduled 
Tribes and other Weaker Sections of society, locally settled retired or 
serving administrators, educationists, legal and. medical professionals, 
phili}nthropists, etc .. be involved· (not acting, of course, in a manner seen 
to be intrusive in the administration or constituting a parallel 
administration) in the evaluation of. quality in elementary education 
programme 7 . 

a) What should be the composition of teams to assess quality of 
education in the schools and to make an independent.and neutral 
assessment of the educational standards?· 

b) What should be the area or. the number of schools each team 
should look into? 

c) What should be the specific tasks? 

' 16, How can accountability of schools for student performance be laid and 
enforced? 

□ How should performance of schools in providing quality education be 
assessed and rated 7 

□ What should be the rewards for performance and sanctions for non-
performance? ' ' 

17. What frame work - statutory or non-statutory- is n.eeded to improve the 
quality of education 7 ' · 

Protection of Educational Interests of Weaker Sections: 

Article 46 of the Constitution provides ttiat'the 'State shall promote with special care 
the educational and economic interests of weaker sections of the people and, in particular, of 
the Scheduled Castes and Scheduled Tribes and shall protect them .from social injustice and 
all forms of exploitation'. A.P. High Court in D. Murali Krishna Public School Vs. Regional Jt. 
Director of School Education (AIR 1986 AP 204) has · declared that education is a 
fundamental right of the Scheduled Castes and Scheduled Tribes. The State, therefore, has 

177 



11.4.1 

11.4.2 

· 11.4.3 

a mandatory duty to provide facilities and opportunities for education at all levels to the 
weaker sections of the society particularly to the Scheduled _Castes and Scheduled Tribes. 

18. What s_tatutoryl policy framework is necessary _to ensure that the 
Scheduled Castes and Scheduled Tribes and other weaker sections of the 
people have opportunity to get educated at all levels of education and they 
avail of admissions in all the educational institutions maintained by th 
State or receiving aid from it as per percentages of reservation provided to 
them by the Union of lndi_a or the State Governments? 

11.4 Health 

Maternal Mortality 

In India, maternal mortality is 407 per one lakh live births (1998). The percentage of . 
anaemia ,imong married· women is 52%. By international comparison these are 
unacceptable levels of women's health. 

The average sex ratio in India is 933 females per 1000 males though women 
outnumber men in some States like Kerala (See section 5.1.2). Women out-number men by 
1005:1000 in countrie·s Where they do not suffer from discrimination and neglect.· These 
indicators suggest poor and neglected state of health of women in the country as we_ll as 
indication to the prevalence of the dreaded female foeticide leading to the phenomenon of · 
'missing-women' (Also see sections 5.1.2. and 5.1.4 ). 

19. What special measures should be taken for the improvement of the state 
of health of women? .. 

20. Are the existing safe-guards against the misuse of sex-determination tests 
as a prelude or preparatory to termination of pregnancy effective 7 If not, 
what further steps do you suggest? 

Infant Mortality 

. Infant mortality in India is 72 per thousand child births. Regional and inter-sectoral 
disparities and imbalances are appalling. For instance, while in Kishanganj district of Bihar 
infant mortality is 146, it is only 12 in Kerala, The record of Kerala in this regard is so 
impressive that it is said that a child born in Kerala today can expect to live longer than a 
child° born in Washington D.C. In India 53% of all children below the age of 5 years suffer 
from mal-nutrition. A combination of maternal-anaemia and low birth-weight related to 
neurological problems impede mental ability of such children.' Immediate remedial steps are 
necessary to improve situation in respect of. Infant Mortality, Child anaemia and Child mal
nutrition (See sections 5.1.3, 5.2.1, 5.2.2 and' 5.2.3). 

21. What steps should be taken to ameliorate the conditions of infant 
mortality, child anaemia and child mal-riutrition? · "1 

( 

22. What steps are necessary to ameliorate conditions ·of maternal anaemia ii 
and low birth related health problems of children? · i 

Civil Society Participation 

Serious problems of public health care including prevention of infections like Malaria, 
Tub'erculosis, Hepatitis, HIV/AIDS, etc. cannot be tackled without active participation. of civil 
society. Public hospitals under the management of the respective State Government or 
Union of lndii3 have serious logistic, administrative and other problems seriously impairing 
their utility. There is enormous public dissatisfaction about the honesty and integrity of those 
engaged in:the health-delivery system. Participatory management of the civil society such as 
Rogi Kalyah Samitis of Madhya Pradesh (see· Box in Section 8.1.2) is said to have resulted 
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in improvement of public hospitals and their functioning. ParticiJJation and involvement of the 
civil society appears essential for management of health care so as to secure more 
responsive and efficient health services (also see Section 10.4.3). 

23. In what manner, effective participation of civil society can be secured for 
effective management of the health care?; 

24. What mechanism - statutory or non-statutory - needs to be evolved to ensure 
meaningful participation of civil society in health care? 

11.5 Effective use of Science & Technology for Socio-Economic Development 

The-significance and importance of higher scientific and technological research in 
· accelerating the pace of socio-economic development hardly needs to be emphasized. A 
high powered "National Science and Technology Commission" as an umbrella organisation 
for policy making, planning, promoting and funding of higher scientific and technological 
research ende11vours is necessary for progress and to ensure better coordination and to cut 
dpwn bureaucratic bottlenecks in the attainment of· higher standards in Science and. 
Technology. (see Section 10.6). 

25. Do you agree that a National Science & Technology Commission needs to be 
set up? If so, 

□ Will including a prov1s1on for establishment of a National 
Commission· for Science ,& Technology in Part IV of the 
Constitution help? 

□ What should be the precise composition of the Commission and its 
duties and responsibilities ? 

□ Should the Prime Minister himself head the Commission with the 
Minister for Science and Technology ·as the Ex-officio Deputy 
Chairman? 

□ Do you agree that the Commission, in particular, should be 
responsible for: 

i. Framing of science and technology policy for the 
c~untry and for undertaking its periodic review; 

ii. Evolving appropriate . structures, systems and 
procedures and standards for Scientific Departments! 
Organisations and , undertaking their periodical 
review; and 

iii. Allocating funds , t~' , various Scientific and 
Technological Departments/organisations. 

26. Should it be made mandatory that each Department of the Government (other 
than scientific departments) allots 5% of their total budget exclusively for 
funding of higher scientific and technological research? 

. OR 
Should a fixed percentage of GNP be spent on higher scientific and 
technological .. research in the country? If so, w~at should be this percentage? 

27. What suggestions do you have to bring about actual equality of opportunity in 
the field of higher scientific and technology research for Women, the 
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Scheduled Castes, the Scheduled Tribes, Backward Classes and poorer 
sections of the society? 

11.6 Welfare of Scheduled Castes. Scheduled Tribes and Other Backward Classes• 

11.6.1 Establishment of Residential Talent Schools: 

In India, the prospects of talented children achieving their potential depend on the 
accident of their birth and in particular the social and economic background of the family of 
birth. Those born in affluent families h_ave opportunities of education and training in elite 
schools while the talents of those in poorer circumstances merely waste and wither away 
owing to lack of opportunity. This is the lot of brilliant children with talent and promise, in 
poor families and it has its chilling effects on the requisite opportunity. It is necessary, 
\herefore, to identify and groom talent amongst the boys and girls of the Scheduled Castes, 
Scheduled Tribes and Other Backward Classes and train them in special talent schools to 
enable them to compete with the rest of the society in an equal manner. 

28. Do you agree that talent schools need to be established .for the Scheduled 
Castes, the Scheduled Tribes and Backward Classes?; and 

- a) If so, should the children, both boys and girls, of the Scheduled · 
Castes, Scheduled Tribes and other Backward Classes for Talent 
Schools be selected on the basis of their high potential talent ratings? 

b) Should these schools be residential, devoted to grooming the children 
for high competitive educational excellence to serve the country as . 
Administrators, Scientists and in high professions without losing the 
common touch and retaining the. sensitive awareness of the plight of 
the poor In the country? 

c) Should their schooling in Talent Schools be till the completion of the 
age of 14 years, and . they be .trained for future competitive 
performance and leadership? 

d) What mission or Vision Statement this project should have? 

□ Can It be called "Preparing future professionals and 
administrators of the highest calibre"? 

e) What other features should such a Scheme incorporate? 

f) . ~hould /nit/atty, as the first stage, such Talent Schools be established 
In each or a group of Distric;Js among the 100 Districts (which together 
have a Scheduled Caste·population of over 50% and in the 40 Districts ,-
which together have over ~0% Scheduled Tribe population)? (A list of -
these districts are at Appendices-Vand X respectively). I, 

Should each State initially sstab~=h Talent Schools in such number of \ 
districts selected in decreasing order of the population of the 
Scheduled Castes and Scheduled Tribes as to separately cover 50% of 
population of these categories in that State? 

g) How can the maximum contribution and cooperation of the civil 
society and its institutions such as self-help groups, educational 
societies with high reputation and experience, voluntary organisation 
etc. be secured in this effort? 

. ' see Chapter 9 180 



11.6.2 

11.6.3 

11.6.4 

h) How should these Schemes be funded and managed? 

Prohibition Of Occupations That Are Degrading And Offend Human Dignity: 
Employment Of Manual Scavengers And Construction Of Dry Latrines 
(Prohibition) Act, 1993 

An unfortunate blemish of India's urban sanitization system has been scavenging by 
members of certain communities of the Scheduled Castes under inhuman conditions. The 
Employment of Manual Scavengers and Construction of Dry Latrines (Prohibition) Act, 1993 
was enacted to put to an end to this practice. The Act is said to relate to entry 6 i.e. 'Public 
health and sanitation; hospital and dispensaries" in List Ii of the Seventh Schedule of the 
Constitution and the law, therefore, is applicable to the States (other than those at whose 
instance the Central law was made) only after such States adopt the law. Many States 
have not yet adopted the law. 

There appears to be a fundamental lacuna in tts approach as to the source of 
legislative competence, which the statute ·relies on and invokes. The topic of the legislation, 
in its pith and substance, falls within Entry 24, List Iii of the Constitution, respecting which 
the Union Parliament has concurrent competence to legislate. The encroachment on the 
topic of entry 6 of List Ii is merely incidental. Both the Preamble and the provision as to the 
extent of applicability of the statute need to be amended so as to bring them in accord with 
the position that the legislation, in pith and substance, falls within concurrent powers of 

, legislation. This would make the law applicable to the entire country without the need for the 
States to adopt it. 

In implementation of the abolition and eradication of Safai Karmachari (manual 
scavenger) system in the country, even the State Governments, -which adopted the Act, 
have not taken adequate steps to ensure total abolition of employment of Safai Karrnacharis. 

29. Do you agree that the said Act needs to be amended as mentioned above. 

30 .. Does the said Act need further afJlendment to completely prohibit 
employing whether directly or indirectly any person as Safai Karamachari 
in Scavenging? 

31. What further measures need be taken to liberate Safa/ Karmacharis from 
the degrading occupation {l( · 'Safai' (scavenging) without loss of 
employment and income and ensuring education and training for their 
children so that they may take alternate employments? 

Effectuation of Right to Livelihood 

Righi, to Livelihood has been declared by the Supreme Court as part of right to life 
under Article 21 of the Constitution. Article 39(a) requires that the State shall direct its policy 
towards securing that its citizens, men and women equally, have "the right to an adequate 
means of livelihood". Article 46 requires that the State shall promote with special care the 
educational and economic inter~sts of the weaker sections of tpe people and, in particular, of 
the Scheduled Castes and the Scheduled Tribes and protect )hem from social injustice and 
all forms of exploitation. · ' 

32, What legal framework is necessary to ·ensure the effectua/isation of 
combined mandate of constitutional assurances under Articles 21, 39{a) 
and 46 in respect of Scheduled Castes and Scheduled Tribes ? 

Monitoring of Nutritional Status of Weaker Sections 

In any human group (in any social and economic sample), there will be people of 
high intellectual potential. But none of them realizes his/her potential unless afforded an 
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opportunity to do so. Their latent talent is quite often submerged under the burden of social 
neglect and denial of opportunity. Many of the poor, particularly from the Scheduled Castes 
and Scheduled. Tribes and Other Backwarg Classes, suffer from mal-nutrition. Maternal 
anaemia coupled with low birth weight related neurological deficiencies resulting from 
poverty and malnutrition, exact a great human price. Opportunities in life are denied to 
them. 

The district administration should undertake the monitoring, either by itself 
through voluntary organisations, of the nutritional status of at least 200 Scheduled 
Caste/Scheduled Tribe families in the District• in the format at Appendix XVIII. The statistics 
so obtained should be professionally evaluated by experts.(such as NCAER) as sources for 
policy options and midcourse-corrections of the anti-poverty and health programmes. 

33. Do you think such monitoring would help in formulation of appropriate 
policies for im,:,roved nutritional status of weaker sections? 

.34. Is· format at Appendix XVIII adequate?,. if not, what additional 
information/changes are needed In it ? 

Human Dignity - Elimination of Untouchability and Prevention of Atrocities 

Article 17 of the Constitution abolished untouchability but its practice,and resultant 
disabilities remain unabated even after more than 50 years of working of the Constitution. -
Suppression of human spirit inherent in uritouchability has now taken diverse subtle forms 
for its perpetration (e.g., touching the feet of people of upper castes, etc.). Atrocities are 
also rampant against the Scheduled Castes, the Scheduled Tribes and other weake 
sections. (see 9.2.2) 

35. Do you agree with this view ? If so, 

a) What remedial steps·are:·needed to prevent atrocities on the Scheduled 
Castes and Scheduled , Tribes and eradicate untouchab/1/ty 
completely? 

□ 
' 

' Whether Hurpan ; Rights Education would help in eradicating 
(his evil and if so what methods and means are necessary to 
successfully carry out this campaign against it? 

b) What measures shouli be taken to build up a powerful democratic 
mass movement to e~adicate the practice of untouchability and 
untouchability-baserl discriminations and disabilities at the village and 
mohalla level? 

c) Do you feel that the police force and administration are taking effective 
steps for curbing untou~hability and atrocities in accordance with th~_,,., 
Protection of Civil Right~ Act, 1955 (PCR Act) and the Schedulea: 
Castes, the Schedulffl. d I;ribe. s (Prevention of Atrocities) Act, 1989 (POA 

1
/ 

Act) and if not, what is tlie remedy? 
,, ,, 

□ Whether providing of a separate cell in every police station for 
investigation. and prosecution of offences under the aforesaid 
Acts shall be an:.~ff.ective remedy? Should, this be done, at the 
least, in areas with significant population of SCs and STs? 

□ Since the occurrence of untouchability and the sites of the 
occurrence like ,:hotels, wells, temples, etc. are known, and 
untouchabi/ity is· practiced. openly, should on detection of any 
such crime wheie : appropriate action by local police officers 
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was not taken, be treated as an abetment by concerned police 
officers and, be made punishable as such? 

d) What measures can be taken to strengthen the PCR Act and the POA 
Act and make them more effective? 

□ The operation of the P.O.A., it is widely alleged, is often defeated 
by the practice of filing false criminal cases against Scheduled 
Caste and Scheduled Tribe victims of atrocities who lodge 
complaints with the police under the said Act. What measures can 
be taken to prevent this practice? · 

□ Do you think that practices like social boycott, economic boycott, 
social blackmail and economic blackmail should be specifically 
liste_d as crimes of atrocities under Se_ction 3(2) of the P.O.A. Act? 

□ What d(!terrent steps and punishment would you approve for 
multiple murders, mass rapes, gang rapes perpetuated on SCs and 
STs? 

□ Should the P.0.A. Act be amended to bring within its purview 
cases where most, though not all, the perpetrators of the crime are 
·non-SCs or non-STs or where the crime is promoted or engineered 
by non-SCslnon-STs? 

□ Should ·section 10 of the P.O.A. Act be amended by adding the 
words "or in any other area of any district" in sub-~ection 1 of 
Section 10 after the following existing words " ... in any area 
included in Scheduled Areas or Tribal Areas as referred to in 
Article 244 of the Constitution", in order to.make the protection of 
this Section available to SCs also? · -

□ Do you feel that the establishment of exclusive special courts in 
every district supported by exclusive special public prosecution 
machinery and special investigating agency to ensure speedy trial 
and punishment of those· convicted. shall help in deterring 
atrocities? ... 

□ Do you feel that" the estab/ishmen·t of special mobile courts in 
every district to go to the spots where untouchability is notoriously 
prevalent and to deal out punishment on the spot, help? 

11.6.6 Adequacy of repres~nlation in Public Services 

Adequate representation of the Scheduled Castes and the Scheduled Tribes at all 
levels in public services is the mandate of Article 335. There is a widespread dissatisfaction 
amongst the Scheduled Castes and the Scheduled Tribes over the .changes brought since 
1996 in Government orders providing reservation in public services in purported 

~ implementation of the directives of the courts and a feeling persists amongst them that 
amendments are detrimental to'. the Cons_titutional objective of achieving adequate 
representation for tlieni in services. Adequacy of representation has not been achieved in 
Government services even after 50 years at any level for the Scheduled Tribes and save at 
lower levels of Group C and D posts for tlie Scheduled Castes (See liable 9.2 in Chapter 9). 
In order that the serious app,ehensions of the Scheduled Castes and the Scheduled Tribes 
of denudation of the constitutional rights to reservation in educational institutions and civil 
posts under the State are allayed, it has 15een suggested that the position of reservation as it 
existed prior to 1996 be restored. 
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36. Do you agree that the position of reservation In public services for 
Scheduled Castes /Scheduled Tribes as it existe~ prior to 1996 needs to be 
restored? 

37. What further measures in your view are necessary to ensure adequate 
representation of the Scheduled Castes and the Scheduled Tribes vin the 
higher levels of public service ? 

38. Do you feel that reservation should be brought under the purvi~w of a 
statute to be named as Scheduled Castes and Scheduled: Tribes 
(Reservation of Appointments- or Posts and of Seats in Educational 
Institutions) which will provide for all aspects of reservation incluclirig the 
setting up of Arakshan Nyay Adalats or Tribunals for providing Justice In 
Reservation with its main bench at Delhi and other benches in every place 
where the Central Administrative Tribunal has got benches with the status 
of High Court and with appeals lying to the Supreme Court? 

39. How can It be ensured that reservation for Backward classes is fully 
implemented every year and there is no shortfall in filling the vacancies 
reserved for them? 

40. Do you feel that it will help to bring reservation for BCs under the purview 
of statute to be named as the Backward Classes (Reservation In 
Appointments .to Posts and of Seats in education institutions) Act which 
will provide for all aspects of reservation pertaining to backward classes 
including the establishment of Arakshan · Nyay Ada/at or Tribunals for 
Justice in Reservation? 

41. The ongoing process of privatization of Public Sector Undertakings and 
other such bodies is -likely to adversely affect the existing reservation for 
the Scheduled Castes, the Scheduled Tribes and Backward Classes In 
those bodies. What measures can be taken to ensure adequate
representation of these categories in such bodies even after _ their 
privatization? 

□ Do you feel that every Memorandum of Understanding or privatisation 
should mandatorily /itipulate the continuance of policy of reservation 
in favour_of SC, ST and BC in the form as it exists in the Government 
with amendments made from time to time? 

□ Should this provision also be incorporated in the Reservation Act 
mentioned above? 

11.6.7 Representation in Higher Judiciary 

- In hig~er judiciary, the representation of judges from Schedulecl Castes, Scheduled 
Tribes and other ba.ckward classes is inadequate. Out of 610 judges in the High Courts, 
there are hardly about 20 judges belonging to the Scheduled Castes and the Scheduled 

, Tribes. In S.P. Gupta's case' and Supreme Court Advocates on Record case2
, popularly 

· known as the First Judges' Case and Second Judges' Case respectively, -the Supreme Court 
upheld the constitutionality of the circular, letter -addressed ,by the Union (aw . Minister 
requesting the State Governments and the High Courts to recommend the names of 
competent candidates belonging to the Scheduled Castes, the Scheduled Tribes, women 
and Other Backward Classes_ 

1 AIR 1982 SC 149 
2 AIR 1994 SC 268 
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42 .. What steps are necessary to ensure the appropriate representation of the 
Scheduled Castes, the Scheduled Tribes and other backward classes In 
the higher judiciary. 

Allocation-and Management of funds - Revitalization of Special Component 
Plan for the Scheduled Castes and Tribal Sub-plans 

The Schemes for socio-economic empowerment of Scheduled Castes, Scheduled 
, Tribes and other Weaker Sections of the Society mandated by Article 46 and other 

provisions of the Constitution are presently being implemented by different Departments of 
the Go_vemment. For comprehensive development and empowerment of Scheduled Castes 
and Scheduled Tribes, it has been a policy for last twenty five years or so that a proportion of 
total plan outlay equivalent to the population proportion of the Scheduled Castes and 
Scheduled Tribes respectively are constituted as a special component plan for Scheduled 
Castes (SCP) and Tribal Sub-Plans for Scheduled Tribes (TSP) so that adequate financial 
outlay for their development are made available. There is; however, no specific 
constitutional or statutory provision for separate allocation of funds for socio-economic 
empowerment of the Scheduled Castes, Scheduled Tribes and other Weaker Sections of the 
Society. This laudable policy, however, has only partially succeeded in achieving its 
objectives as in practice full budgetary allocations as required to be made under the policy 
are hardly made. The share of budgetary allocations for the welfare· of the Scheduled 
Castes and Scheduled Tribes has declined in recent years. Due to lack of coordination 
amongst various Departments, even budgetary allocations lapse for want of finalization of 
schemes. Centralisation of schemes under one Body/ Department has been suggested as a 
remedy. It has also been suggested, that funds allocated for the welfare of the Scheduled 
Castes and the Scheduled Tribes be transferred to this Body. This Body/ Department is to 
be made responsible for formulation, implementation and accountability of the benefits to the 
targeted Gro,ups (see Section 9.2.5). 

43. H_ow can it be ensured .that appropriate budgetary allocations for socio
economic empowerment of the Weaker Sections of the Society are made 
ev,ery year and how appropriate budgetary allocations for the purpose 
should be determined? · 

44. Wnat mechanism - constitutional, statutory or non-statutory- needs to be 
evolved to ensure that funds allocated for the welfare of Scheduled Castes 
and Tribes are used exclusively for their welfare? 

45. What mechanism needs to be devised in the emerging new economic 
scenario to ensure easy availability of loans/advances to Scheduled 
Castes and Scheduled Tribes from banks and other financial institutions? 

46. Whether a percentage equal to the percentage of the Scheduled 
Castes/Scheduled Tribes· of MP/MLA Development Funds should be used 
exclusively on schemes 'for development of Scheduled Castes/ Scheduled 
Tribes? 

47. Whether a prescribed percentage of amount released to the Village 
Panchayatsl bodies of Local Seif Government should be allotted and be 
exclusively used for individual works 'of the Scheduled Castes /Scheduled ' 
Tribes so as to build up individual assets of the Scheduled Castes and 
Scheduled Tribes? 

48. Do you feel it will help to have a National SC and ST Development 
Authority (constituted with appropriate experts and members) both at the 
Union and State levels for formulating and approving national Plans and 
State Plans, Annual, Five Year Plans and Perspective Plans - based on the 
priorities of the developmental needs of SCs and STs and to supervise 
monitor and direct the implementation of the developmental plans of SCP 
and TSP of the Central and State Plans for achieving the objectives of 
various Pian schemes 
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□ Do you also endorse the view that proportionate funds as plan outlays 
of Centre, States and UTs corresponding to the population of SCs, STs 
as corpus of the SCP and TSP be placed at the disposal of this Body 
for making sector-wise, scheme-wise allocation? 

□ Do you think it w/11 ·help to have District and SC and ST Development 
Authorities in each district Involving officials, public representatives, 
Panchayat Raj and other local bodies representatives, NGOs, etc. fofj 
implementation, monitoring and reporting? . . · 

□ Do you think, it will help to give these Authorities a constitutional 
status by making a suitable provision in the Constitution-? 

Social Responsibilities of the Private Sector 

In the changed economic scenario, private sector is likely to grow rapidly. The 
Private Sector Enterprises, by and large, draw substantial supp9rt from Government bodies 
and Banks which handle public-funds. Large investments iri their enterprises come from the 
public funds. Private sector has, therefore, social responsibilities to perform. It needs 
actively to help in the Improvement of socio-economic conditions of the people especially 
those belonging to the .weaker sections-of the society so as to build a conflict free and caring 
society without which no enterprise either public or private can hope to flou·rish. At present, 
Scheduled Castes ·and Scheduled Tribes employees in the private sector are believed to be 
numerically insignificant except at the shop-floor level. There is a increasing apprehension 
that the employment opportunities of the Scheduled Castes, Scheduled Tribes and the other 
weaker sections would shrink with the reduction in role of the Government. · 

Areas of social obligation of the private sector needs to be identified. Private Sector 
should contribute in the areas of advancement of education, health and in provision of 
employment c,pportunities of weaker sections of the people _including the Scheduled Castes, 

.. . the Scheduled Tribes and other backw~rd classes." Policy frame work for active involvement 
and participation of private sector for socio-economic development of the people needs to 
be evolved after a meaningful, purposeful and result oriented debate with the leaders of the 
Indian Industry, Trade and Commerce. 

49. What should be the areas of social obligation of the private sector?. 

50. What should be the appropriate policy framework for meaningful 
contribution of private sector In the identified areas? 

51. What measures can be taken to ensure that the private sector especially 
the large private sector does actually take in qualified Scheduled Castes, 
Scheduled Tribes and backward classes in adequate numbers at 
supervisory, technological and managerial levels? OR, Is the reservation 
in jobs, as suggested by some persons, the only alternative? 

· 1.6.10 Transfer Of Areas Under Fifth Schedule To The Sixth Schedule 

The Fifth Schedule deals with the administration and control of Scheduled Areas ., 
and· Scheduled Tribes while the Sixth Schedule relates to the Administration of the Tribal 
Areas in the North-Eastern States. The Sixth Schedule provides for the autonomous 

, districts and autonomous regions and power of constitution of district and regional councils, 
their respective powers, etc. etc. ThEf Fifth Schedule read with Article 244 empowers the 

•· Governor of the State to regulate administration and control of Tribal Areas, Scheduled 
' Ar_eas and Scheduled Tribes with the power to" modify, annul any law made by the 

Parliament or the State Legislature or limiting its application to a particular area. 

During the working of the Constitution in 51 years, anomalies have occurred in the 
administration and control of the Scheduled Areas and Scheduled Tribes governed by Fifth 
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Schedule. The Scheme under the Sixth Schedule on the other hand has worked reasonably 
well. 

Some tribal areas in the country have neither come under the Fifth Schedule nor the 
Sixth Schedule. It has been suggested that the Scheme envisaged in the Sixth Schedule for 
the Administration of the Tribal Areas in the North-Eastern States be extended to the areas 
covered by the Fifth Schedule. with necessc1ry amendments thereto and these areas be 
brought under the Sixth Schedule. It has further been suggested that the tribal areas which 
are presently neither under the Fifth nor under the Sixth Schedule should also be brought 
under the Sixth Schedule directly. 

52. Do you agree that the scheme under the Sixth Schedule has worked 
better; 

□ if so, what are your views about bringing the areas under the Fifth 
Schedule and the left over Tribal areas under the Sixth Schedule? 

, 11.6.11 Transfer Of Tribal Land 
I 

In certain States covered by the Fifth Schedule, such as, Andhra Pradesh, Bihar and 
Orissa, there are laws prohibiting the transfer of the lands owned or in the possession of the 
tribals to non-tribals. There have, however, been large-scale complaints, even in areas 
where such land tr~nsfer laws prevail, of transfer of tribal lands to non-tribals through various 
surreptitious means. Efforts made to reverse the process and restore land to tribal people as 
laid down in the laws have produced ,only limited results. Despite d~ficiencies in 

· Implementation, these laws have nonetheless provided protection to the tribals in these 
areas. In Samatha's Case·, the Supreme Court while construing the word 'land' in Andhra 
Pradesh Scheduled Area land Transfer Regulation Act held that the 'land ' included both 
transfer inter vivas between a tribal to a non-tribal as well as transfer of Government land in 
tribal areas in favour of anybody other than tribals. Any transfer, by way of lease or licence, 
therefore cannot be made in favour of non-tribals. There is a move to amend the existing 
land transfer laws so as to enable the transfer of lands belonging to Scheduled· Tribes or 
Government land situated in the Tribal Areas in favour of companies and multi-nationals for 
the purpose of securing more efficient agricultural practices or better explottation of minerals 
and forest wealth. 

53. How can tribal ownership and control over land In tribal areas, whether 
individually owned or communally owned, or vesting in government or·any 
other, be protected while ensuring that land and other resources in the 
tribal areas are beneficially utilized in the interest of tribals and in larger 
national interests with their consent and participation? 

. a Since tribals are extremely emotional about their land, what 
specific -measures can be taken to respect their.feelings and help 
them to -organise (n protecting their land and . other cultural 
interests? Will co-operative societies or companies wholly owned 
and managed by the tribals be of help? 

54. In what way can the lands illegally transferred in breach of existing laws 
from Scheduled Tribes be restored to them? How breach of such Jaws can 
be prevented? 

55. Should there be a constitutional. I statutory framework for a scheme of 
resettlement of those affected by development works and projects? If so, 
what should broadly be the contents of the constitutional policy 
framework? 

□ How dislocation can be minimized? 

.: 
, 'Sarnatha's Case, AIR 1997 SC 3297 
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□ Will it help if resettlement plans and costs are built into the project 
plans and costs as first charge to be fulfilled before/simultaneously 
with the project constructions? 

56. How can symbiotic relationship that has traditionally existed between 
Triba/s and forests and which has been disturbed by commercial interests, 
be restored so as to ensure harmonious protection and growth of Tribals 
and forests, Including protection of their traditional rights in the forest? 

57. Considering that the tribals are dependant to a large extent on minor 
forest produce (MFP) for their livelihood, what measures should be taken 
to ensure that they get the full returns on the produce they collect and 
sell? What steps should be taken to continuously replenish and 
regenerate the shrinking stock of MFP? 

11.6.12 Protection Of Land Ownership/Land Tenures 

The statistical data [see Tables 9.3(A) & (B) and 9.4] indicate that the majority of the 
Scheduled Caste and the Scheduled Tribes continue to be agricultural labourers and 
marginal land-holders, despite various measures taken by the Government to improve their , 
lot in the last fifty years. Under various land reforms schemes land has been made available .. 
to landless labourers .• These schemes, however, have not· altered the lot- of landless· 
labourers particularly of those belonging to the Scheduled Caste and the Scheduled Tribes.; 
A number of land reform cases are held up in -judicial process and in certain cases ' 
judgements are said to have run contrary to the legislative intent. Cultivable Government 
land and Bhoodan land is still available in some States for distribution to beneficiaries. In· 
many cases, the Scheduled Castes and Scheduled Tribes to whom lands have been· 
allocated/granted have been forcibly evicted and persecuted. True implementation of land' 
reforms legislation and proper allotmenUdistribution of land under these schemes could have: 
substantially improved the·lot of landless labourers and it still has the potential to do so. 

58. What measures should be taken to expeditiously distribute available 
Government land (not required for the public purpose), Bhoodan land and'. 
celling-surplus-land amongst landless poor, SCs, STs and other weaker 
sections? 

. 
□ What measures should be taken to put them promptly in possession of 

those lands? 

□ What measures should be taken to develop these lands through 
irrigation and otherwise? 

□ · What steps should be taken to recover Government lands, Bhoodan 
lands and ceiling-surplus lands occupied by those non-eligible for the 
allotment of such lands and make such lands available for distribution 
among the landless poor, SCs, STs and other weaker sections?. 

59. What measures need to _be taken to avoid forcible eviction of the 
Scheduled Castes and the Scheduled Tribes from the land allotted to them 
under the various schemes and to restore the land, from which they have 
been dispossessed, to them? 

60. How can be true implementation and better enforcement of land reform 
legislations ensured? 

11.6.13 Strengthening of constitutional provisions 

61. What amendments, if any, in your view are needed in the Constitution to 
protect and promote legitimate Interests of SCs, STs, BCs and other 
weaker sections of the society? The following proposals have been 

188 



11.7.1 

received by the Commission suggesting amendments to the Constitution. 
What are your views regarding the need, appropriateness and desirability 
of making the suggested amendments? 

a) Article 46 which is presently non-Justiciable is made a part of 
Fundamenta( Rights and the following addition is made at the end of it: 

"and it shall be the right of the weaker sections of the people and, In 
particular, of the SC and ST that the State and all institutions of or 
created by or promoted by or assisted by the State shall at all times 
function fully and totally in accordance with this right, shall take eve,y 
measure required to fulfil this right and shall not take any measure the 
effect of which will be contrary to it." 

b) To overcome the difficulties arising from the judicial interpretation of 
the clause in Article 335 .. of the Constitution which reads as 
"consistently with the maintenance of efficiency of administration", the 
aforesaid clause be deleted from Article 335 . .:...-, 

: ii' .AKi~le 335 be transferred to Fundamental Rights as a new clause In 
•: • Arid!e_;16 with suitable changes to ensure that reservation for SC and 

:f ST 9ecomes mandatory with enabling powers for a legislation 
covering all aspects of reservation for the Scheduled Castes and the 

f1 '. : · Sc,f!eduled Tribes. 

kJ-.'.• ~iiuse 4 of Article 16 which is pr~sently worded 'permissibly ' be 
made mandatory in line with clause 1 of Article 15 and 16 so that 
Article 16(4j becomes a source of reservation for Backward Ciasses. 

□ Clause 4 of Article 15 be made mandatory. 

e) Inclusion of the following entries in List Ill of the Constitution. 

i. Development, welfare and protection of the Scheduled 
Castes and the Scheduled Tribes. 

ii. Devel9pment, welfare and protection of women. 

11.7 Giving Voice To The Disadvantaged And Deprived 

. Empowerment of Women. c 

I I 1 

The representation of women at all levels of Government is 7 .1 % of Government 
service. The representation of women in the Indian Administrative Service is about 10%. 
Out of the 500 and odd Judges of the superior courts, there are only 15 women Judges. The 
number of women Members of Lok Sabha is 49. The full potential of women therefore 
remains grossly underutilized even :after more than 50 years of the working of the 
Constitution (see Section 5,5). 

62. What steps need to be taken to enhance the representation of women at 
various levels of policy "!aking, and administration? 

63. Shoula the process of empowerment of women that began with 
reservation of one-third seats in Panchayats and Municipalities need to be 
extended to State Legislatures and Parliament? 
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11.7.2 Unorganized Labour 

In India, out of 286 million working force in 1991, 259 millions were ln unorganized 
sector. The largest numbers of unorganised labourers are in occupationa·1 sectors like 
agricultural labour, traditional and village industries, primary production in fisheries etc. 
There are also sizable number of workers in bidi rolling, match stick making etc. The 
unorganized laliour continues to be exploited in diverse ways. Practice of employing 
contract labour even for works of continuin'g and long term nature which increasingly is being 
adopted both by Public and Private sector results in their exploitation and is a problem area. 
They-need protection fro~exploitation. A mechanism under which such unorganized labour 

-can be enabled to form cooperative societiesiself-help groups may help in reducing their 
exploitation and in improving their economic conditions. For instance, rickshaw pullers 
vegetable. vendors, street-vendors, hawkers do not own their rickshaws or carts but take 
them on rent. The rent paid by ttiem in a ye·ar often is sufficient to pay back the cost of 
rickshaws and interest thereon. A copperative movement should enable easy loans from 
banks to be made available to them through cooperative institutions. The cooperative 
institution could themselves supply such rickshaws _ and carts on hire-purchase basis 
enabling them to be the owners, and thus ending their exploitation. Institutions of civil 
society too can play an important role in preventing exploitation of unorganized labour. 

64. What mechanism - statutory or non-statuto~ to be evolved to 
prevent _exploitation of unorganized /abour~

1

f1d.:"t;°<ihsure paymen_t of 
prescribed I statutory wages to them? ~- 1 ,; ) 

□ Do you feel a Central Act on the line -~~e'.~ne kas drafted for 
agricultural workers in 1978-80 to reg te their ' mployment and -
conditions of seNice and to,_ ensure presqj_bed wages to them, if 
enacted, would help agricultural wo;kers? ,~ so, whether similar 
measures are a/SQ necessary for other classes of unorganised, 
workers? 

65. In what way participation of civil society can bf/;yecured to prevent 
exploitation of unorganized labour? 

66. what steps can be taken to stop exploitation of labourers on long term 
jobs by treating them as contract labourers? 

11.7.3 Statutory Protection To Farmers 

Mahatma Gandhi, the Father- of the Nation, said that India lives in villages. 
Agriculture is the main rural economy. The Freedom movement laid el)'lphasis on 
empowerment of agriculturists and conferment of title to the tiller of the soil. The 
Constitution enjoins in Article 48 that the State shall erideavour to organize agricultu're and 
animal husbandry on modern ahd scientific lines and shall, in particular, take steps to 
preserve and improve the ·breeds, etc. Despite the Green Revolution having been achieved 
over the years, the agricultural economy remains in precarious condition. The agricultu'rists, 
due to diverse reasons, like natural calamities, marketing exploitation .of their produce etc. 
are subjected to recurr:ng losses. In Dalmia Cement (Bharat) Ltd. Case', (1996), the 
Supreme Court declared· that agriculture is an industry, the livelihood and sustained 
economic development of agriculturists depends on the production ai:id return from the 
agricultural produce. Socio-economic justice to the farmer was declared a Fundamental 
Right in the said judgment. Like an industrialist, the agriculturist should also be made entitled 
to all the benefits of Government policy on industry. Farmers also need to be protected from 
the adverse effects bf the WTO and IPR regimes, while at the same time securing the 
benefits of these regi_mes for them. 

1 1996 c1oi sec 104 
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67. Do you agree that the agriculturists should b·e made entitied to all the 
benefits of Government policy on industry? 

□ If so, what remedial steps - legislative and administrative • are 
necessary to protect the agriculturists from Incurring losses, to 
arrange sustained growth of agriculture, which Includes 
sericulture, fishiculture, animal husbandry, etc? 

68. What steps should be taken to protect Indian peasantry and other 
traditionally producing classes from the adverse effects of the regimes of 
WTO, IPR etc. while at the same time helping them to secure the benefits 

' of those regimes. 

11.7.4 Management of Water Resources 

Management of water resources is the largest single issue which will dominate the 
discourse on natural resources. It is said, hyperbolically, that the Third World War would be 
fought over water. The country has, alternatively, seen devastating floods and paucity of 
drinking water. It is 'apoplexy" at one time and 'Anemia' at another. Watershed 
management, check-dams; rain-water harvesting are among the issues of utmost priority. 

69. What mechanism - statutory or non-statutory Is required to secure 
beneficial participation of civil society institution in better management of 
the water resources in the country? 

70. What steps should be taken to ensure that farmers of the Scheduled 
Castes, Scheduled Tribes and weaker sections are enabled to secure the 
benefits of water resources? 

•11.7.5 Bonded Labour and Child Labour 

Despite prohibition of 'begar' and other forms of forced labour, the practice of 
bonded labour has not ended, Child labour too exist (see Section 10.7.3). 

71. What steps are required to be taken to ensure effective implementation of 
the provisions in this regard? 

72. Whether the definition of the 'bonded labourer' needs to be amplified to 
bring all forms of bondage within its ambit ? 

·-
73. Would it be useful to associate local self-governme/'lt mobilization like Zila 

Panchayat, Municipality, Gram Panchayat with district administration In 
identification and rehabilitation of the bonded labour? 

74. What schemes need to be formulated with a view to ensure effective 
rehabilitation of bonded labourers ? 

a) Whether a cooperative society of- bo(Jded labourers would be 
helpful in this regard ,?, (Major portion- of the amount paid for 
rehabilitation of bonded labourers may be credited to the 
cooperative society as its share capital. Surplus governmental land 
may also be made available to it, so that individual members can 
work in a cooperative spirit and are able to pay io,Jns taken for 
rehabilitation etc.) 

b) Whether it should be made mandatory that on retrieval of a child 
labourer/ child bonded labourer, an adult member of his family 
would have to be employed in place of child to supplement the 
family income ? · 

75. Whether a consolidated fund be created for rehabilitation of bonded 
labourers/ child labourers/ child bonded labourers ? 
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11 :7,6 Immoral Trafficking in Women - Res·cue & Rehabilitation 

In Gaurav Jain's Case 1. the Supreme S-ourf of India on 9lh July, 1997 dfrected_the 
Union of India to, constitute a committee to make an 'in depth study' of the problems relating 
to prostitution, child prostitutes ·and children of prostitutes and to evolve suitable schemes for 
rescue and rehabilitation of the victims of prostitution. The court directed that the report 
should be circulated to all the State Governments eliciting their views thereon. Thereafter, 
the Prime Minister was to convene a conference of all the Ministers dealing with women and 
child, consider the recommendations and the responses, evolve policies and plans of action. 
A permanent committee of three Secretaries was directed to be constituted · for 
implementation and continued monitoring of the implementation. Government of India in the 
Ministry of Human Resource Development (Qepartment of Women and ·child Development) 
had, ·accordingly, constituted a committee on Prostitution, Child Prostitutes and Children of 
Prostitutes on 21 st August, 1997. The Committee in its Report2 has inter a/ia recommended 
certain Plan of Action to combat trafficking and commercial sexual exploitation of women 
and children. These include action points on· (i) Prevention, (ii) Trafficking, (iii) Awareness 
C3eneration and social mobilization, (iv) Health Care Services, (v) Education and Child 
Care, (vi) Housing, Shelter'and Civic Amenities, (vii) Economic Empowerment, (viii) Legal 
Reforms and Law Enforcement, (ix) Rescue and Rehabilitation, (x) Institutional Machinery 

. and (xi) Methodology. ' 

The Centre of Concern for Child Labour has identified certain child prostitution prone 
areas in India as is 'indicated in Appendix XIX. 

76. In what manner, if any, the recommendations of 'Secretaries Committee' 
need augmentation? · 

77. Will immediate implementation of these recommendations help improve 
the position? · · 

78. What further steps need to be taken to ensure elimination of Child 
Prostitution and their rehabilitation? 

11.8 Other s·uagestions 

79. Are you satisfied with ' the ' pace of socio-economic change since 
independence and do you think that it commensurate with the financial 
outlays and expenses? If-not, what factors in your view have constrained 
its pace and how it can be accelerated to achieve constitutional objectives 
of ensuring a life of dignity to every citizen? · 

1 Gaurav Jain Vs Union oflndia, AIR 1997 SC 3021 
2 See the Report of the Committee on Prostitution, Child Prostitutes and.Children of Pr_ostitutes & Plan cif 
Action published by Department of Women & Child Development, Ministry of Human Resource 
Development, Govt. oflndia, 1998. 
3 ibid 
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APPENDICES 

DISTRIBUTION OF SCHEDULED CASTE POPULATION (1991 CENSUS) 
IN 15 STATES WHICH ACCOUNT FOR 97 2% OF THEIR TOTAL POPULATION 

Total population SC population SC population 
in 1991 in 1991 as% of State 

' oooulation 
INDIA 838,583,988 138,223,277 16.5 
15 most populous states 
UTTAR PRADESH 139,112,287 29,276,455 21.0 
WEST BENGAL 68,077,965 16,080,611 23.6 
BIHAR 86,374,465 12,571,700 14.6 
TAMILNADU 55,858,946 10,712,266 19.2 
ANDHRA PRADESH 66,508,008 10,592,066 16.9 
MADHYA PRADESH 66,181,170 9,626,679 14.5 
MAHARASHTRA 78,937,187 8,757,842 11.1 
RAJASTHAN 44,005,990 7,607,820 17.3 
KARNATAKA 44,977,201 7,369,279 16.4 
PUNJAB 20,281,969 5,724,528 28.3 
ORISSA - 31,659.736 5,129,314 16.2 ' 
HARYANA 16,463,648 3,250,933 19.7 
GUJARAT 41.309,582 3,060.358 7.4 
KERALA ' - 29,098,518 2,886.522 9.9 

... 

ASSAM 22,414,322 1,652,412 7.4 
' 

Total for 15 maier states 811,260,994 134,323,785 16.6 
Other smaller states* 27,322,994 3,899,492 .14.3 
INDIA 838,583,988 138.223.277 16.5 

. Source : Census of India 1991 _____ ... .:.. 
•Detail in Appe·ndix IV-(iii) · · ~ 
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Appendix I 

SCas¾of Cumulative 
total SC 

population population 
16.5 · -
21.2 21.2 
11.5 32.8 
9.1 41.9 
7.7 49.6 
7.7 57.3 
7.0 64.3 
6.3 70.6 
5.5 76.1 
5.3 81.4 
4.2 85.6 , 
3.7 89.3 
2.4 91.7 
2.2 93.9 
2.1 ' 96.0 
1.2 97.2 

16.6 97.2 
14.3 2.8 
16.5 100 
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SEXWISE PERCENTAGE OF POPULATION OF SCHEDULED CASTE TO THE 
STATE POPULATION IN 15 MAJOR STATES 

(1991 CENSUS) 

□PERSONS ■ MALE □FEMALE 
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SEXWISE PERCENTAGE OF POPULATION OF SCHEDULED CASTE 
TO THE STATE POPULATION IN 15 MAJOR STATES 

(1991 CENSUS) 

SCHEDULED CASTE 
S.No. STATE 

- - - - -
- -

Table to Appe~dlx -11 

PERSONS MALE FEMALE 
1 Andhra Pradesh 15.93 15.95 15.9 
2 Assam 7.4 7.42 7.39 
3 Bihar 14.55 .14.53 14.58 
4 Guiarat.. 7.41 7.44 7.37 
5 Harvana - _, 19.75. -- 19.8 . 19.68 - -
6 Kamataka 16.38 16.36 - 16.4 
7 Kerala 9.92 9.96 9.88 
8 Madhva Pradesh 14.55 14.67' 14.41 
9 Maharashtra 11.09 - 11.04 11.16 
10 Orissa 16.2 16.16 16.24 
11- Puniab 28.31" 28.44- 28.17 
12 Raiasthan 17.29 - - 17.39. 11.18 
13 Tamil Nadu --_ - - 19.18· 19.13 19.22 
14 Uttar Pradesh 21,05 21.07 21.02 
15 West Benaal 23.62 23.45 23.81 

All India 16.48 16.53 · 16.44 

Source:· Census-ciflridia, 1991.' 
/ 
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' 
INDIA 

HIMACHAL PRADESH 
DELHI 
TRIPURA 
POND I CHERY 
CHANDIGARH 
MANIPUR 
GOA 
SIKKIM ,. 

MEGHALAYA 
ARUNACHALPRADESH 
DAMAN &DIU 
DADRA & NAGAR HAVELY 
MIZORAM 
NAGALAND 

DISTRIBllTIQN OF SCHEDULED C.tl.ST~ PQPULATION (1991 CENSUS) 
IN OTHER STATES AND UNION'TERRITORIES WHICH ACCOUNT 

FOR 2.8* PER CENT OF THEIR TOTAL POPULATION 

' . 
Total populatlon In. SC populatlon In SC as % of their 

1991 ' 1991 total -"ulatlon 
838,583,988 ' 138,223;277 16.5 

51,70,877 ' . 13,10,296 0.9 , . 

94,20,644 1794836 1.3 
2757295 451116 0.3 

· 807785 131278 ·0.1 
642015 105977 0.1 

' 1837149 · 37105 0.1 
1169793 24364 0.0 
406457 24084 0.0 

1774778 9072 0.0 
864558 4052 0.0 
101586 3891 0.0 
138477 2730 .. 0.0 
689756 · 691 0.0 

1209546- 0 0.0 
ANDAMAN & NICOBAR ISLANDS 280661 ,0 0.0 

.. 
LAKSHADWEEP 51707 0 ,0.0 

I 
/ Source : Census of lndla 1991 

*See Appendix IV fqr distribution of SC population in States accounting for 97.2 per cent of their total population. 
j ' I • • 
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Appendix - Ill 

Cumulative % of 
SC -"ulatlon 

0.9 
2.2 
2.5 
2.6 
2.7 
2.8 
2.8 
2.8 
2.8 
2.8 
2.8 
2.8 

· ·2.8 
2.8' 
2.8 
2.8 



2001 

15 most populous states 
UTTAR PRADESH 
WEST BENGAL 
BIHAR 
TAMILNADU' 
ANDHRA PRADESH · 
MADHYA PRADESH 
MAHARASHTRA 
RAJASTHAN 
KARNATAKA ' , 
PUNJAB . -
ORISSA · .. ·, ,. 
HARYANA~ " .. .. - . 

GUJARAT. 
KERALA . -- . 

ASSAM 
. 

Total for 15 maior states .. 
.Other smaller states 
INDIA· 

PROJECTED SCHEDULED CASTE POPULATION IN 2001 
(assuming same proportion of states' population as in 1991) 

Total population SC population SC population SC as % of total 
in 2001 in.2001 ·· as% of State population 

.. aooulation 
.. . . 

175,626,000 36,960,838 21.0 21,.2 
80,312,000 18;970,397 23.6 11.6 
102,423,000 14,907,545 14.6 9.1 
62,400,000 11,966,667 . · . .. 

19.2 ·- 7.7 
76,773,000 12,226,869 · 15.9 7.7 .. 
81,666,000 11,879,094 14.5 • 7.0 
92,314,000 10,241,959 

. 
1U: 6.3 . 

54,816,000 9;476,670 
.. ·11x: 5.5., ' . 

52,922,000 8,670,993' 16.4 . 5.3 
23,858,000 6,755,026 28,3 4.2 
36,284,000· 5,878,509 . 16.0 · .. · . 3.7 
20,204,000 · ·3,989,508 ·19_7 ·. ·.· 2.4 · 
49,194,000 3,644,463 '' 7.4 2.2 
32,605,000.- 3,234,359 - - .. . :9_9: . .2.1 .... . . . .. . . ·-
26,589,00 1,968,478 7-.4 - 1.2 

- .. . - . ·• .. -, . 
967,986,000 160,771,375 16.6 16.6 
49,558,000 7,036,794 .. 14.3 14.3 
1,017,544,000 167,858,169 16.5 16.5. 

Source: Population estimates for 2001 are official estimates based on projections by the Expert Committee. 

-·-..,. ..... - ~ - --- ., -. - ----- ··- ·-- -
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A 

Cumulative SC 
population 

' 

21.2 
32.8 ' 
41.9 
49., 

· 57.3 
64.3 
70.6 ' ' , 76.1 
81.5 

., 85.6 
89.3 
91.7 

' 93.9 
96.0 
97.2 

95.8 
4.2 

100.0 



1 WEST BENGAL 
2 DELHI 
3 WEST BENGAL 
4 WEST BENGAL 
5 WEST BENGAL 

6 TAMILNADU 
7 TAMILNADU 
8 UTTAR PRADESH 
9 ORISSA 
10 WEST BENGAL 
11 WEST BENGAL 
12 TAMILNADU 
13 WEST BENGAL 
14 WEST BENGAL 
15 UTTAR PRADESH 
16 WEST BENGAL 
17 UTTAR PRADESH 
18 WEST BENGAL ' 
19 UTTAR PRADESH 
20 ANDHRA RADESH 
21 UTTAR PRADESH 
22 . PUNJAB 
23 TAMIL NADU 
24 BIHAR 
25 WEST BENGAL 
26 RAJASTHAN 
27 RAJASTHAN 
28 UTTAR PRADESH 
29 KARNATAKA 
30 PUNJAB 
31 UTTAR PRADESH 

. Appendix -V 
100 DISTRICTS WITH THE HIGHEST SCHEDULED CASTE POPULATION: 1991 CENSUS. 

(accounting for'51% of India's SC population and ranked in descending order of SC population) 

Total SC SCas%of SCas%of .·Cumulative 
population population District total SC SC 

.;,...ulation nonulation oonulation 
SOUTH 24 PARGANAS 5,715,030 1,968,814 34.4 1.4 1.4 
DELHI DISTRICT 9,420,644 1,794,836 19.1 1.3 2.7 
BARDDHAMAN 6,050,605 1,660,493 27.4 1.2 3.9 
NORTH 24 PARGANAS 7,281,881 1 564,689 21.5 1.1 .5.1 
MEDINIPUR 8,331,912 1,361,828 16.3 · 1.0 6.0 
SOUTHARCOT 4;878,433 1,323,299 27.1 1.0 ·7.0 
CHENGALPA TTU-MGR 4,653,593 1,208,417 26.0 0.9 7.9 
ALLAHABAD· 4,921,313 1,203,847 24.5 , 0.9 8.7 
CUTTACK 5,522,659' 1,124,160 ··20:4 0.8 9.6 
COOCH BEHAR 2,171,145 1,123,719 51.8 0.8 10.4 
NADIA 3,852,097 1,117,506 29.0 0.8 11.2 
THANJAVUR 4,531,457 1,095,474 24.2 0.8 12.0 
HUGLI 4,355,230 1,050,280 24.1 0.8 12.7 
JALPAIGURI 2,800,543· 1,035,971 37.0 0.7 13.5 
SITAPUR 2,857,009 920,415 . 32.2 0.7 14.1 
WEST DINAJPUR .. 3,127,653 907,553 :29:0 0.7 14.8 
VARANASI 4,860,582 881,913 18.1 0.6 ' 15.4 
BANKURA 2,805,065 879,931 31.4 0.6 16.1 
HARDOI 2,747,082 •866,580 31.5 0.6 16.7 
EAST GODAVARI 4,541,222 826,057 18.2 0.6 17.3 
AZAMGARH 3,1'53,885 807,612 25.6 0.6,, . 17.9 
JALANDHAR ·2,026,787 792,098 39.1 0.6 18.5 
TIRUCHIRAPALLI 4,138,048 792,060 19.1 0.6 19.0 
GAYA 2,664,803 788,293 29.6 0.6 19.6 
BIRBHUM 2,555,664 784,062 30.7 0.6 20.2 
GANGANAGAR 2,622,777 775,800 29.6 0.6 20.7 
JAIPUR 4,722,551 766,403 16.2 0.6 21.3' 
ALIGARH \ 3,295,982 758,308 23.0 0.5 21.8 
BANGALORE' 4,839,162 711,775 14.7 0.5 22.3 
AMRITSAR 2,504,560 701,444 28.0 0.5 22.9 
JAUNPUR 3,214,636 700,087 21.8 0.5 23.4 
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32 UTTAR PRADESH RAEBARELI 2,322,810 693,574 29.9 0.5 23.9 
33 UTTAR PRADESH DEORIA 4,440,024 690,501 15.6 0.5 24.4 · 
34 UTTAR PRADESH •FAIZABAD 2,978,484 689,629 23.2 · 0.5 24.9 
35 MADHYA PRADESH BILASPUR 3,793,566 687,221 18.1 0.5 25.4 
36 UTTAR PRADESH GORAKHPUR 3,066,002 675,662 22.0 0.5 25.8 
37 UTTAR PRADESH UNNAO , 2,200,397 671,975 30.5 0.5 26.3 
38 UTTAR PRADESH MORADABAD 4,121,035 665,081 16.1 0.5 26.8 
39 UTTAR PRADESH BARABANKI 2,423,136 654,685 27.0 0.5 27.3 
40 UTTAR PRADESH KHERI 2,419,234 650,810 26.9 0.5 27.8 
41 TAMIL"NADU -- 'SALEM ' 3,896,382 650,759 16.7 0.5 28.2 -
42 MAHARASHTRA GREATER BOMBAY 9,925,891 646,914 6,5 0.5 28.7 
43· UTTAR PRADESH AGRA 2,751,021 638,333 23.2 .0.5 29.2 
44 . WEST BENGAL MURSHIDABAD- 4,740,149 634,971 13.4 0.5 29.8 
45 MAHARASHTRA PUNE 5,532,532 631,063 11.4 0.5 30.1 
46 ANDHRA PRADESH WEST GODAVARI 3,517,568 629,233 17.9 0.5 30.5 
47 .TAMILNADU NORTH ARCOT-AMBEDKAR 3,026,432 627,318 20.7 0.5 31.0 
48 ·MAHARASHTRA -NAGPUR ' 3,287,139 619,226 18.8 0.4 31.4 
49 BIHAR · ·. PALAMU 2,451,191 614,560 25.1 0.4 31.9 
50 ANDHRA PRADESH KRISHNA ·- ·• 3,698,833 613,230 16.6 · 0.4 32.3 
51 PUNJAB LUDHIANA · 2,471,594 611,399 24.7 -0.4 32.8 
52 KARNATAKA GULBARGA. 2,582,169 610,641 23.6 0.4 33.2 
53 UTTAR PRADESH LUCKNOW 2,762,801 604,410 21.9 0.4 . 33.6 
54 UTTAR PRADESH BULANDSHAHR 2,849,859 604,067 . 21.2 .0.4 34.1 
55 ANDHRAPRADESH CHITTOOR 3,261,118 599,516 . .. 18.4. 0.4 34.5 
56 KARNATAKA MYSORE 3;165,018 597,921 18.9 0.4 34.9 
57· RUNJAB · · FARIDKOT 1,730,876 589,898 34.1 0.4 35.4· 
58 WEST BENGAL HOWRAH 3,729,644 588,907 15.8 0.4 35.8 
'59 UTTAR PRADESH BASTI 2,738,522 579,812 . 21.2 0.4 36.2 
"60 TAMILNADU • COIMBATORE - 3,508,374 575,279 16.4 · 0.4 36.6 .. 

.. 61 UTTAR PRADESH ·. MEERUT 3,447,912 573,673 16.6 0.4 37.1 
62 .ANDHRARRADESH . . -GUNTUR . - - .4, 106,999 .. ,· - . 573;407 ' . 14.0 0.4 37.5 
63" UTTAR PRADESH ·SULTANPUR· ·. 2,558,970 572;092 22.4 0.4 37.9 
64 KARNATAKA .. KOLAR 2,216,889 570,400 25.7 0.4 38,3 
65. . ANDHRA PRADESH KARIMNAGAR 3,037,486 563,941 18.6 0.4 . 38,7 
66 , MADHYA PRADESH RAIPUR, 3,908,042 563,577 14.4 0.4 39.1 
67 BIHAR·. PATNA 3,618,211 560,094 15.5 0.4 39.5 
68 UTTAR PRADESH GONDA 3,573,075 556,378 15.6 0,4 39.9 
69 ORISSA· BALESHWAR 2,802,417 555,069 19.8 0.4 40.3 
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70 ORISSA PURI 3,590,026 554,689 15.5 0.4 40.7 
71 GUJARAT AHMADABAD 4,801,812 553,846 11.5 0.4 41.1 
72 ANDHRA PRADESH PRAKASAM 2,759,166 552,640 20.0 0.4 41.5 
73 BIHAR ROHTAS 2,900,685 545,656 18.8 0.4 41.9 
74 ANDHRA-PRADESH . MAHBUBNAGAR 3,077,050 542,380 17.6 0.4 42.3 
75 UTTARPRADESH KANPUR DEHA T 2,138,317 538,288 25:2 0.4 42.7 
76 BIHAR c HAZARIBAG 2,843,544 537,157 18.9 0.4 43.1 
77 UTT AR PRADESH ETAWAH 2,124,655 531,855 25.0 0.4 43.5 
78 TAMILNADU MADRAS 3,841,396 529,712 13.8 0.4 43.9 
79 ORISSA GANJAM 3,158,764 524,085 16.6 0.4 44.2 
80 ANDHRA PRADESH NELLORE 2,392,260 522,819 21.9 0.4 44.6 
81 UTTAR PRADESH SAHARANPUR 2,309,029 519,550 22.5 OA 45.0 
82 ANDHRA PRADESH KURNOOL 2,973,024 518,108 17.4 0.4 45.4 
83 KARNATAKA BIJAPUR 2,927,990 509,862 17.4 0.4 45.7 
Bil UTTAR PRADESH BIJNOR 2,454,521, 507,351 20.7 0.4 46.1 
85 ANDHRA PRADESH NALGONDA 2,852,092 504,206 17.7 0.4 46.5 -
86 BIHAR MUNGER 3,060,027 503,981 16.5 0.4 46.8 
87 TAMIL NADU MADURAI 3,449,662 503,570 -14.6 0.4 47.2 
88 MAHARASHTRA SOLAPUR 3,231,057 497,913 15.4 0.4 47.6 
89 UTTAR PRADESH GHAZIPUR 2,416,617 497,100 20.6 0.4 47.9 
90 BIHAR SAMASTIPUR 2,716,929 489,985 18.0 0.4 48.3-
91 PUNJAB HOSHIARPUR 1,455,028 . 484,876 - 33.3 0.4 48.6 
92 ANDHRA PRADESH WARANGAL 2,818,832 484,654 17.2 0.4 49.0 
93 UTT Af<PRADESH GHAZIABAD 2,703,933 483,630 17.9 0.3 49.3 
94 WEST BENGAL MALDAH 2,637,032 477,896 18.1 .3 , 49.7 
95 -UTT AR PRADESH PRATAPGARH 2,210,700 475,102 21.5 0.3 50.0 
96 ORISSA SAMBALPUR 2,697,153 471,460 17.5 0.3 '50.3 
97 UTT AR PRADESH FATEHPUR 1,899,241 469,453 24.7 0.3 50.7 
98 BIHAR MUZAFFARPUR 2,953,903 464,362 15.7 0.3 51.0 
99 PUNJAB SANGRUR 1,710,120 458,856 26.8 0.3 51.4 
100 UTTAR PRADESH SONBHADRA 1,075,041 456,872 42.5 0.3 51.7 
Source : Census of India 1991 
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States 

' 
INDIA 
MADHYA PRADESH 
MAHARASHTRA 
ORISSA 
BIHAR 
GUJARAT 
RAJASTHAN 
ANDHRA PRADESH 
WEST BENGAL 
ASSAM 
KARNATAKA 
MEGHALAYA 
NAGALAND' 
TRIPURA .. - -
MIZORAM .. 
MANIPUR · 
TAMIL:NADU 
ARUNACHALPRADESH 
KERALA 
UTTAR PRADESH 
HIMACHAL PRADESH 
DADRA & NAGAR HAVEL! 
SIKKIM 
LAKSHADWEEP 
A. & N. ISLANDS 
DAMAN&DIU 
GOA 
PUNJAB 
HARYANA 
DELHI 
PONDICHEERY 
CHANDIGARH 

DISTRIBUTION OF SCHEDULED TRIBE POPULATION IN 
STATES AND UNION TTERRITORIES 

11991 CENSUS) 

Appendix VI 

Source : Census of India 1991 
Total ST ST population as ST population as % Cumulative ST 

population populat_ion % of State of total ST population 
pooulation population 

838,583,988. 67,758,380 8.1 100.0 
66,181,170 15,399,034 23.3 22.7 22.7 
78,937,187 7,318,281 9.3 10.8 33.5 
31,659,736 7,032,214 22.2 10.4 43.9 
86,374,465 6,616,914 7.7 9.8 53.7 
41,309,582 6,161,775 14.9 9.1 62.8 
44,005,990 5,474,881 12.4 8.1 70.8 
66,508,008 4,199,481 6.3 6.2 77.0 
68,077,965 3,808,760 5,6 . 5.6 82.7 
22,414,322 2,874,44'1 12.8 4.2 86.9 
44,977,201 1,915,691 4.3 2.8 89;7 

1,774,778 .1,517,927 85.5. - 2.2 -· 92.0 
1,209,546 1,060,822 87.7 · 1.6 .. 93.5 
2,757,205 .853,345· 30:9 . 1.3 "94.8 
"689,756 653,565 94.8 1.0 95.8 

1,837,149 632,173 34.4 0.9 '96.7 
55,858,946 574:194 1.0 o:8 97.5 

864,558 550,351 68.7 - - . 0.8 98.4 
29,098,518 . 320;967· 1.1 0.6 - 98.8 

139,112,287 287,901 0.2 0.4 99.3 
5,170,877 213,349 4.2 0.3 99.6 

138,477 109,380 79.0 0.2 99.7 
406,457 90,901 22.4 0.1 99.9 

51,707 48,163 93.1 0.1 99.9 
, 280,661 26,770 9.5 a.a 100.0 

101,586 11,724 11.6 0.0 100.0 
1,169,793 376 0.0 0.0 100.0 

20,281,963 0 0.0 0.0 100.0 
16,463,648 0 0.0 0.0. 100.0 

9,420,644 0 0.0 a.a 100.0 
807,785 0 0.0 0.0 100.0 
642,015 0 0.0 0.0 100.0 

838,583,988 67,758,380 8.1 
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SEXWISE 1:'ERCENTAGE OF POPULATION OF SCHEDULED TRIBE TO THE 
STATE POPULATION 

(1991 CENSUS) 

□ PERSONS lilMALE □ FEMALE .1 

Appendix -VII 
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Source : Census oflndia, 1991 
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Table to Appendix - VII 

SEXWISE PERCENTAGE OF SCHEi;>ULED TRIBE TO 
THE STATE POPULATION (1991 CENSUS) 

STATES SCHEDULED TRIBES 
PERSONS MALE FEMALE 

An'clhra Pradesh 6.31 6.35 6.27 

Arunachal Pradesh 63.66 59.22 68.82 

Assam 12.82 12.54 13.14 

Bihar 7.66 7.43 7.92 

Goa 0.03 0.03 0.03 

Guiarat 14.92 14.67 15.18 

Harvana 0 0 0 
Himachal Pradesh - 4.22 4.21 - 4.23 
Jammu & Kashmir 0 0 0 
Karnataka 4.26 4.26 4.26 
Kerala 1.1 1.13 1.08 
Madhya Pradesh 23.27 22.64 23.94 
Maharashtra 9.27 9.11 9.45 
Maniour '34.41 34.39 34.43 
Meahalava 85.53 83.76 87.38 
Mizoram 94.75 91.88 · 97.87 
Nacialand 87.7 85.05 90.79 
Orissa 22.21 - 21.87 22.57 
Puniab -0 0 0 
Rajasthan 12.44 12.31 12.58 
Sikkim 22.36 21.95 22.84 
Tamil Nadu 1.03 1.04 1.02 
Trioura 30.95 30.62 31.29 
Uttar Pradesh 0.21 0.2 0.21 
West Benaal 5.59 5.46 5.74 
A & N Islands 9.54 8.91 10.31 
Chandiaarh 0 0 0 
Dadra & Naaar Haveli 78.99 76.25 81.86 
Daman & Diu 1:1.54 11.77 11.3 
Delhi 0 0 0 
Lakshdweeo 93.15 90.77 95.67 
Pondicherrv 0 0 0 
All India 8.08 7.82 8.2 

Source: Census of India. 1991 
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PROJECTION OF STATEWI_SE1SCHEDULED TRIBES 
POPULATION FOR 2001 

(assuming the s'ame proportion of Scheduled Tribe as in 1991) . I . . -

Appendix • VIII 

2001 Total population ST population ST population · 
in 2001 - as % of State 

aonulatlon 

INDIA 1,017,544,000 84,465,196 8.3 
MADHYA PRADESH 81,6~6,000 19,002,044 23.3 
MAHARASHTRA 92,314,000 8,558,448 9,3 
ORISSA 36,248,000 8,051,352 22.2 
BIHAR 102,423,000 7,846,349 7.7 
GUJARAT 49,194,000 7,337,822 14.9 
RAJASTHAN 54,816,000 6,819,778 12.4 
ANDHRA PRADESH 76,773,000 4,847,638 6.3 
WEST BENGAL 80,3)2,000 4,493,218 · 5.6 
ASSAM 26,589,000 3,409,807 12.8' 
KARNATAKA 52,922,000 2,254,080 4.3 
TAMIL NADU 62,4Q0,000 641,4~2 1.0 
KERALA 32,695,000 359,645 .1.1 
UTTAR PRADESH 1i'.5,6i!6,000 363,468 0.2 
PUNJAB 23,8!58,000 0 . 0.0, 
HARYANA 20;204,000 0 . a.ii 

Total of 15 major states . 967,950,000 73,985,081 7.6 
Total of smaller states and UTs 49,5,94,000 10,480,115 21.1 
INDIA 1,017,544,000 84,465,196 8.3 

'' 
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SI.No. 

' 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 

11 
12 
13 
14 
15 
16 ' 
17 
18 
19 
20 -
21 

- 22 ... 
23 -- . -- - .. ·24 
25 
26 
27 
28 
29 
30 
31 

DISTRICTWISE BREAKUP OF SCHEDULED TRIBE POPULATION 
(1991 CENSUS) 

Total ST ST 
population population population 

as% of 
. - . district 

,oooulation 
KORAPUR 3012546 1636079 54.3 
BASTAR 2271314 1529888 67.4 
PANCH MAHALS 2956456 1395050 47.2 
SURAT ,3397900 1225080 36.1 
VALSAD 2173672 1181404 54.4 
SARGUJA 2082630, 1117577' 53.7 
MAYURBHANJ. .. , . 1884580 ,. 1090626 57.9 
UDAIP_U~ " -- 2889301. 1063071 36.8 
DHULE. 2535715 1036491 40.9 
PASHCHIMI 17871:155 978069 54.7 
SINGHBHUM ' 
JHABUA 1130405 ' 968372 .85.7 
RANCHI -

. 2214048 _964422 43.6 
- THANE 5249126 951205 - 18.1 

WESTNIMAR 2028H5- ~: 937710 - ·46.2 
NASHIK 851352 ~ - :931069'" . - . -

24.2 
' . 

BILASPUR 3793566 873741 23.0 
BANSWARA 1155600 849050 73.5 
VADODARA 3089610 821697 26.6 
RAIGARH. _ - - -·-·- 1722291 . 821477 47.7 

ST 
population 

as% of total 
ST 

oooulation 
2.4 
2.3 
2.1 
1.8 
1.7 
1.6 
1.6 
1.6 
1.5 
1.4 
I 

1.4 
1.4 
1.4 
1.4· 
1A 
1.3 
1.2 
1.2 

.. -- 1.2 
GUMLA : : _____ J,15397:5,::.__ :_·_a169ils. ___ ::.. -_ y'0,8 --- . .. 1.2 

- - SHAHDOL-' 1743869 807764 46.3 1.2 
--SUNDARGARH 

:: 
: 1573617- 798481 - 50.7 1.2 

MANDLA . 11ll-1 i-63 -_ '. _ 785587 - - _60.8 1.2 
·sAMBALPUR 2697153 740323 27.4 1.1 
DHAR 1367412 731272 53.5 1.1 
RAIPUR 3908042 714027 18.3 1.1 
BHARUCH 1546145 703956 45.5 1.0 
MEDINIPUR 8331912 689636 8.3 1.0 
DUMKA 1495709 621484 41.6 0.9 
KENDUJHAR 1337026 595184 44.5 0.9 
JALPAIGURI 2800543 -- 589225 2f".o 0.9 
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Appendix - IX 

Cumulative 
ST 

P,i>pulation 

2.4 
4.7 
6.7 
8.5 
10.3 
11.9 
13.5 
15.1 
16.6 
18.1 

19.5 
20.9 
22.3 
23.7 
25.1 
26.4 
27.6 
28.9 
30.1 
31.3 
32.5 
33.6 
34.8 
35.9 
37.0 
38.0 
39.1 
40.1 
41.0 
41.9 
42.7 
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32 DUNGARPUR 874549 575805 65.8 0.8 43.6 

33 KHAMMAM 2215809 558958 25.2 0.8 44.4 
34 CHHINDWARA 1568702 540708 34.5 · 0.8 45.2 

35 JAIPUR 4722551 531652 11.3 0.8 ' 46.0 

36 EAST KHASI HILLS 665218 521482 78.4 0.8 46.8 

37 SAHIBGANJ 1301088 507321 ' 39.0 0.7 47._5 

38 KALAHANDI · 1600385 495425 31.0 0.7 48.3 

39 JABALPUR 2649962 474466 17.9 ' 0.7 49.0 

40 VISAKHAPATANAM- 3285092 468886 14.3 0.7 49.6 

41 PURBI SINGHBHUM 1613088 466572 28.9 0.7 50.3 

42 NAGPUR 3287139 457715 13.9 0.7 · 51.0 

43 AIZAWL 478465. 452942 94.7 0.7 51.7 

44 YAVATMAL 2077144 445840 21.5 0.7 52.3 

45 SAWAI MADHOPUR 1963246 443469 I 22.6 0.7 53.0 

46 PALAMU- - --
- C -2451191 443266 18.1 0.7 53.6 

47 BETUL 1181501 443132 37.5 0.7 54.3 

48 PURULIYA 2224577 427766 19.2 0.6 54.9 

49 SIDHI ' 1373434 418004 30.4 0.6 55.5 

50 WEST GARO HILLS 480100 387043 80.6 0.6 56.1 

51 WARANGAL 2818832 385309 13.7 0.6 56.7 

52 EASTNIMAR 1431662 383231 26.8 0.6 57.3 

53 BARDDHAMAN 6050605 376033 6.2 0.6 57.8 

54 SEONI 1000831 369827 37.0 0.5 58.4 

55 - RAJNANDGAON 1439951 - 362355 25.2 - 0.5 58.9 

56 -ADILABAD 2082479 354902 17.0 ' 0,5 59.4 

57 CHANDRAPUR 1771994 349169 19.7- 0.5 59.9 

58 KARBI ANGLONG 662723 341718 51.6 0.5 60.4 

59 SOUTH TRIPURA 766014 329525 43.0 0.5 60.9 

60 KOKRAJHAR 800659 329461 41.1 0.5 61.4 

61 WEST TRI PURA · 1293861 325845 25.2 0.5 61.9 

62 SABAR KANTHA, 1761086 324199 18.4 0.5 62.4 

63 PHULBANI 863903 322408 - 37.3 0.5 62_8 

64 CHIT_RADURGA 2180443 318381 14.6 0.5 63.3 

65 BALANGIR 1707753 316797 18.6 0.5 63.8 

66 AMRAVATI 2200057 . '3164413 14.4 0.5 64.2 

67 JALGAON 3187634 313551 9.8 0.5 64.7 
68 BHANDARA 2107629 309822 14.7 0.5 65.2 ' 
69 WEST DINAJPUR 3127653 307487 9.8 0.5 65.6 

70 GADCHIROLI 787010 304535 -38.7 0.4 65.1 

71 CHITTORGARH 1484190 300971 . 20.3 0.4 66.5 

72 BALAGHAT 1365870 298665 21.9 0.4 67:0 

73 DURG 2397134 298059 12.4 0.4 67.4 



74 -- GANJAM 3158764 
75 BANKURA 2805065 
76 . KOHIMA 387581 
77 KOTA 2030831 
78 NANDED 2330374 
79 NALGONDA 2852092 
80 GIRIDIH 2225480 
81 HAZARIBAG 2843544 
82 AHMEDNAGAR 3372935 
83 RAIGARH 1824816 
84 DHENKANAL 1908907 
85 MAHBUBNAGAR 3077050 
86 RATLAM ·971888 
87 DHANBAD 2674651 
88 DARRANG 1298860 
89 TUENSANG 232906 
90 HOSHANGABAD 1267211 
91 PUNE 5532532 
92 GODDA _!361182 

· 93 WEST KHASI HILLS 220157 
94 KAMRUP 2000071 
95 NELLORE 2392260 
96 JAINTIA HILLS 220473 
97 DHEMAJI 478830 
98 SATNA 1465384 
99: BALESHWAR 2802417 
100 NORTH TRIPURA 697330 
101 ·REWA ' 1554987 

__ 1_92__ YIZIANAGARAM. · 2110943 
103. ..A!,.WAB __ ·__ _ 2296580 

- '-- 104· -·-- ··---·EAST-GARO-HILLS .• - 18883□-
, 105 . CUTT ACK ·- - 5522659 

106 GUNTUR 4106999 
107 RAICHUR 2309887 
108 NALBARI 1016390 
109 DARJILING 1299919 
110 Bl RB HUM 2555664 · · 

· 111 LAKHIMPUR 751517 
112 HUGLI 4355230 
113 EAST GODAVARI 4541222 
114 SENAPATI 208406 
115 MALDAH 2637032 

296845 
289906 
288626 
288367 
275972 
275638 
271924 
250586 
240141 
233953 
232519 
227405 
226156 
225282 
224957 
221497 
220038 
216336 
216047 
215995 
214340 
214062 
210558 
210312 
202412 
197992 
197975 
193105 
190185 
185048 
182849 
182188 

.181588 
180272 
179641 
179153 
177501 
-177156 
176401 
176083 
175206 
171326 
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9.4 
10'_3 
74.5 
14.2 
11.8 
9.7 
12.2 
8:8 
7.1 
12.8 
12.2 
7.4 

23.3 
8.4 
17.3 
95.1 
17.4 
3.9 

25.1 
98.1 
10.7 
8.9 
95.5 
43.9 
13.8 
7.1 

28.4 
12.~ 
9,0 
8.1 

, 96.8 
3.3 
4.4 
7.8 

17.7 
13.8 
6.9 

23.6 
4.1 • 
3,9 
84.1 
6.5 

0.4 
0.4 
0.4 
0.4 
0.4 
0.4 
0.4 
0.4 
0.4 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3· · 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 
0.3 

67.8 
68.3 
·68.7 
69.1 
69.5 
69.9 
70.3 
70.7 
71.1 
71.4 
71.7 
72.1 
72.4 
72.7 
73.1 
73.4 
73.7 
74.0 
74.4. 
74.7 
75.0 
75.3 
75.6 
75.9 
76.2 
76.5 
76.8 
77.1 
77.4 
77.7 
77.9 
78.2 
78.5 
78.7 
79.0 
79.3 
79.5 
79.8 
80.0 

.80.3 
80.6 
80.8 



116 NORTH24 7281881 16985' 2.3 0.3 81.1 
PARAGANAS 

117 TUMKUR 2305819 167632 ·• 7_.3 0.2 8.1.3 
118 BELLARY 1890092 166693 8.8 , 0,2 81,6 
119 WARDHA 1067357 166391 15.6 0.2 81.8 
120 CHURACHANDPUR 176184 164709 93,5 0.2 82.0 
121 LOHARDAGA 288886 162964 56.4 0.2 82.3 
122 GUNA 1310317 157426 12,0 0.2 82.5 
123 BUNDI 770248 156001 20,3 0.2 82.8 
124 AKOLA 2214271 155695 7,0 0.2 83,0 
125 DEWAS 1033807 155493 15,0 0.2 83.2 
126 KOLAR· 2216889 153019 6.9 0.2 83.4 
127 SIROHI 654029 153005 23.4 0.2 83.7 
128 SONITPUR 1424287 152498 10.7 0.2 83.9 
129 BANAS KANTHA 2162578 149406 6.9 0.2 84.1 
130 MOKOKCHUNG 158374 146717 92.6 ' 0.2 84.3· 
131 BHILWARA 1593128 143748 9.0 0.2 84.5 
132 BON~AIGAON 807523 141542 17.5 

,, 
0.2 84.7 

' 133 SAGAR 1647736 139467 8.5 0.2 85.0 
'• 

134 MON 149699 137944 92.1 0.2 85.2 
135 SALEM 3896382 136126 _3.5 0.2 85.4 
136 THE DANGS 144091" 135386 94.0 0.2 85.6 
137 SRIKAKULAM 2321126 134067 5.8 0.2 85.8 
138 SHIVPURI' 1132~77 127762 11.3 · 0.2 85.9 
139 PURI 3590026 127347 3.5 0.2 86.1 
140 RAISEN 

.. 
876461 126254 14.4 0.2 86.3 

141 NIZAMABAD 2037621 120716 5.9 0.2 86.5 
142 DEOGHAR 933113 119085 12.8 0.2 86.7 
143 TONK 975006 115948 11.9 0.2 86.8 
144 GOALPARA 668138 115099 17.2 0.2 87.0 
145 WAYANAD' 672128 114969 ,17.1 0.2 87.2 
146 JHALAWAR 956971 113834 11.9 0.2 87.3 
147 CHAMBA, 393286 111509 28.4 0.2 87.5 
148 PARBHANI 2117035 111470 5.3 0.2 87.7 
149 ANANTAPUR 3183814 111207 3.5 0.2 87.8 
150 DAMOH 898125 111114 12.4 0.2 88.0 
151 BHAGALPUR 3202471 110735 ' 3.5 0.2 88.2 
152 LOWERSUBANSIRI 155978 110609 70.9 0.2 88.3 
153 BARPETA 1385659 110452 8.0 0.2 88.5 ,', 
154 RANGAREDDI 2551966 109394 4.3 0.2 88.7 
155 DADRA & NAGAR 138477 109380 79.0 , .0.2 88.8 

HAVELI 
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156 GULBARGA 2582169 106935 4.1 0.2 89.0 
157 DAKSHIN KANNAD 2694264 106159 3.9 0.2 89.1 
158 JORHAT 871206 105037 12.1 0.2 89.3 
159 LUNGLEI 111415 105191 94.4 0.2 89.4 
160 DHARWAD 3503150 105099 3.0 0.2 89.6 
161 CHITT90R 3261118 104938. 3.2 0.2 89.8 
162 BIDAR 1255799 104215 8.3 0.2 89.9 
163 GREATER BOMBAY 9925891 103775 1.0 0.2 90.1 
164 

., PANNA 687945 ·. 102520 14.9 0.2 90.2 
165 MYSORE 3165018 1021'02 3.2 0.2 90.4 
166 UKHRUL 10927!5 101878 93.2 0.2 90.5 
)67 KATIHAR 1825380 101792 5.6 0.2 90.7 
168 NARSIMHAPUR 785496 101368 ' 12.9 0.1 90.8 
169 INDORE 1835915 · 100913 5.5 0.1 91.0 
170 PRAKASAM. · . 2759166 98854 3.6 0.1 91.1 
17-1 NORTH CACHAR . 150801 98834 65.5 0.1 91.3 ', 

HILLS- -

172 :·- MARIGAON· 639682 98483 15.4 0.1 91.4 
.173-: · : JALAUR ,. 1142563 96324 8.4 0.1 91.5-
174 PHEK 102156' 96104 94.1 0.1 91.7 
175- CHHIMTUIPUI 99876 95432 95.6 0.1 91.8 
176 BULDANA 1886299 95389 5.1 0.1 92.0 
177 MORENA 1710574 95216 5.6 ,· 0.1 92.1 
178' MEDAK 2269800 95042 4.2 0.1 92.2 · 
179 ZUNHEBOTO 96218 . 93398' .. 97.1 0.1 92.4 
j80- - -

KRISHNA . 369~833·--;. 917ff7 2.5 0.1 92.5 
-fa1 

.. - - ; NAO.IA'--- - .. 3852097. 90525 2.4 0.1 92.7 
' 

.. 
'182 NAINITAL 1540174 · 90020 5.8 0.1 92.8 
. 183 KACHCHH _____ 1262507'. .. · 

0

87723 6.9 0.1 92.9 
184 SEHORE ~ 8413_58 85643 10.2 0.1 93.0 
185 GOLAGHAT. 828096. 84916 10.3 0.1 93.2 
186 WEST GODAVARI 3517568 ,· 84648 2.4 0.1 93.3 
187. BARMER 1435222 · · 84232 5.9 0.1 93.4 
188 DEHRADUN 1025679. 84076 8.2 0.1 93.5 
189 AURANGABAQ 2213779 83502 3.8 0.1 93.7 
190 TAMENGLONG 86278 83332 96.6 0.1 ' 93.8 
191 -BELGAUM _ 3583606 83076 2.3 0.1 93.9 · 
192 KARIMNAGAR 3037486 83017'. 2.7 0.1 94.0 
193 DIBRUGARH 1042457 82920 8.0 0.1 94.2 
194 PURNIA 1878885 82145 4.4 0.1 94.3 
195 PALI 1486432 80265 . 5.4 0.1 94.4 
196. WOKHA 82612 76536 92.6 0.1 94.5 



197 MANDSAUR 1555208 \ 74625 4.8 0.1 94.6 
198 SHIMOGA 1909663 · · 74106 3.9 0.1 94.7 
199 MUNGER 3060027 70660 2.3 0.1 94.8 
200 WESTSIANG 89936 70571 78.5 0.1 94.9 
201 SOUTH24 5715030 70499 1.2 0.1 95.0 

PARAGANAS 
202 NAGAON 1893171 69848 3.7 0.1 95.1. 
203 TIRAP 85508 68770 80.4 0.1- 95.2 
204 EASTSIANG 99643 68330 68.6 0.1 95.3 
205 TIRUVANNAMALAI- 2042979 62067 3.0 0.1 95.4 

SAMBUVARA 
206 MURSHIDABAD 4740149 61513 1.3 0.1 95.5 
207 'JODHPUR . 2153483' 60819 2.8 0.1 95.6 

' 208 CHANDEL 71014 60729 85.5 0.1 95.7 
209 SOUTH ARGOT 4878433 58009 1.2 0.1 95.8 
210 CHENGALPATTU- · 4653593 57872 1.2 0.1 95.9 

MGR 
- 211 KURNOOL 2973024 56455 1.9 - 0.1 96.0, 

212 BANGALORE 4839162 53631 1.1 0.1 96.0 
213 TINSUKIA 962298 51493 5.4 0.1 96.1 

' 214 IDUKKI 1078066 50269 4.7 0.1 96.2 
215 NORTH ARGOT- 3026432 49857 1:6 0.1 96.3 

AMBEDKAR 
216 BANGALORE . 1673194 -· ·49305 ' 2.9 - 0.1 96.3 

RURAL 
217 ·sIKAR 1842914 48887 2.7 · 0.1 96.4 
218 SOLAPUR 3231057 48352 1.5 0.1 96.5 
219 LAKSHADWEEP 51707 48163 93.1 0.1 96.5 

DISTRICT 
220 DHARMAPURI 2428596 47684 2.0 0.1 96.6 
221 CUDDAPAH 2267769 47414 2.1 0.1 96.7 
222 ROHT~S 2900_685 47076 1.6 0.1 96.8 
223 CHHATARPUR ' 1158076 43482 3.8 0.1 96.8 
224 EASTKAMENG 50395 43116 85.6 0.1 96.9 
225 UPPER SUBANSIRI ·: 50086 43034 85.9 0.1 96.9 
226 VIDISHA "970388 42689 4.4 0.1 97.0 
227 AHMADABAD 4301812 42574 0.9 0.1 97.1 
228 BHOPAL 1351479 41205 3.0 0.1 97.1 
229 KHEDA 3440897 41023 1.2 0.1 97.2 
230 - GWALIOR 1°412610 40976 - 2.9 0.1 97.3 
231 LOHIT 109706 40933 37.3 0.1 97.3 
232 KODAGU 488455 40312 8.3 0.1 97.4 

2IO 
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233 AJMER 1729207 39764 2.3 0.1 97.4 
234 KINNAUR 71270 39609 55.6 0.1 97.5 
235 BIJAPUR 2927990 39535 1.4 0.1 97.6 
236 TIKAMGARH 940829 38850 4.1 0.1 97.6 
237 BHARATPUR 1661584 38212 2.3 0.1 97.7 
238 EAST DISTRICT 178452 37632 21.1 0.1 97.7 
239 LATUR 1676641 37527 2.2 0.1 97.8 
240 PALAKKAD 2382235 35465 1.5 0.1 97.8 
241 KISHANGANJ , 984107 34830 3.5 0.1 97.9 
242 SIBSAGAR 907983 34496 3.8 0.1 97.9 
243 DHOLPUR ._:_. 749479 . 34429 - 4.6 0.1 98.0 
244 IMPHAL 711261 33900 4.8 0.1 98.0 
245 CHANGLANG 95530 33278 34.8 0.0 98.1 
246 HAJGARH 992764 32775 3.3 0.0 98.1 
247 DHUBRI 1332475 32260 2.4 0.0 98.2 
248 PASHCHIM 2333666 31104 1.3 ·o.o 98.2 

CHAMPARAN 
249 JHUNJHUNU 1582421 30528 1.9 0.0 98.3 
250 . WEST KAMENG 56421 29900 53.0 . - 0.0 98.3 
251 · ·KASARAGOD 1071508 29283 2.7 0.0 98.4" 

. - 252 UJJAIN : "1383086 29160 2.1 0.0 98.4 
253 HYDERABAD 3145939 28946 0.9 0.0 98.4 

.254 .. KHER! "2419234 28856 1.2 0.0 98.5 
255. TIRUCHIRAPALLI 4138048 28302. 0.7 0.0 98.5 
256 JALNA 1364425 28300 2.1 0.0 98.6 
257 CHIKMAGALUR· 1017283 26534 2.6 0.0 98.6 

.... 258 COIMBATORE 3508374 26158 0.7 0.0 98.6 
259 NILGIRI 710214 25048 3.5 ' 0.0 98.7 
260 NICOBARS 39208 24853 63:4 0.0 98.7 
261 SHAJAPUR 1033248 24452 2.4 0.0 98.8 
262 . LAHUl AND SPIT! -. 31294 ·-- 24088 77.4 0.0 98.8 . -
263 OSMANABAD 1276327 22463 1.8 0.0 98.8 
264 TAWANG 28287 22238 78.6 0.0 98.9 
265 __:.tlRARIA .. 1611638 . ··-· 20819 1.3 0.0 98.9 
266 BID 1822072 20515 1.1 0.0 98.9 

.267 DIBANG VALLEY_, 43068 19572 45.4 0.0 98.9 
268 WEST DISTRICT 98161 19297 19.7 0.0 99.0 
269 PERIYAR 2320263 19194 I 0.8 0.0 99.0 
270 GOPALGANJ 

- 1704310 19167 1.1 0.0 99.0 
271 SATARA 2451372. 18342 0.7 0.0 99.1 
272 PITHORAGARH . 566408 18313 3.2 0.0 99.1 
273 KANNUR 2251727 18243 0.8 0.0 99.1 
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274 KOTTAYAM 1828271 179 A6 1.0 0.0 99.1 
275 NORTH DISTRICT 31240 17301 55.4 0.0 99.2 
276 JAISALMER 344517 16697 4.8 0.0 99.2 
277 SOUTH DISTRICT 98604 16671 16.9 0.0 99.2 
278 HASSAN . 

.. -
1569684 16581 1.1 0.0 99.2 

279 CACHAR . 1215385 16563 1.4 0.0 99.3 
280 THIRUVANANTHAP 2946650 16181 

' 
0.5 0.0 99.3 

URAM 
281 GONDA 3573075 15227 0.4 0.0 99.3 
282 RATNAGIRI 1544057 14847 1.0 0.0 99.3 
283 KOLHAPUR 2989507 14789 0.5 0.0 99.4 .. 
284 COOCH BIHP,,.R 2171145 13275 0.6 o.6 -- 99.4 
285 MADURAI 3449662 12737 0.4 0.0 99 .. 4 
286 SIWAN 2170971 12650 0.6 0.0 99.4 
287 MANDYA 1644374- , 11936 0.7 0.0 99.4 
288 DAMAN 62101 ,. 11598 18.7 0.0 99.4 
289 JUNAGADH 2394859 . 11055 - 0.5 0.0 99.5 
290 KULLU 302432 · .. 10914 ' 3.6 0.0 99.5 

291 MAHASANA 2937810 10907 0.4 0.0 99.5 
. 292 SANGLI 2209488 10784 0.5 0.0 99.5 
293 MALAPPURAM 3096330 10555 0.3 0.0 99.5 
294 CHAMOLI 454871 10273 2.3 0.0 99.5 
295 UTTAR KANNAD 1220260 - - - 1Qj§8 __ · . 0.8 -- - 0.0 -- --- --99.6-

--296 HOWRAH ----: -- - -3729644- 10090 0.3 0.0 99.6 
297 THANJAVUR 4531457 9812 0.2 0.0 99.6 
298 BISHNUPUR 180773 9575 5.3 0.0 99.6 
299 DINDIGUL ANNA 1760601 9511 0.5 0.0 99.6 
300 BAHRAICH · 2763750 9487 0.3 0.0 99.6 
301 SURENDRA 1208872 9481 0.8 0.0 99.6 

NAGAR .. 
302 MANDI - 776372 9417 1.2 0.0 99.7 .. 
303 TIRUNELVELI - 2501832 8975 0.4 0.0, 99.7 

KATTABOMMAN 
304 GANGANAGAR 2622777 8945 0.3 0.0 99.7 
305 CALCUTTA 4399819 8593 0.2 0.0 99.7 
306 MADHEPURA 1177706. 8321 ' 0.7 0.0 99.7 
307 BILASPUR 295387 7983 2.7 0.0 99.7 
308 MADRAS 3841396 7930 0.2 0.0 99:7 
309 CHURU 1543211 7819 0.5 0.0 99.7 
310 SAHARSA 2475254 7359 0.3 0.0 99.8 
311 ·BHOJPUR '· 2880447 7282 0.3 0.0 99.8 
312 JAMNAGAR 1563558 7154 ' 0.5 0.0 99.8 

212 



- -
313 PATHANAMTHITTA 1188332 6922 0.6 0.0 99.8 
314 DATIA 396317 6780 1.7 0.0 99.8 
315 SIRMAUR 379695 6113 1.6 0.0 99.8 
316 GANDHI NAGAR 408992 5602 1.4 0.0 99.8 
317 ·KOZHIKODE 2619941 5407 0.2 0.0 99.8 
318 PATNA 3618211 5370 0.1 0.0 . 99.8 
319 KANNIYAKUMARI 1600349 5223 0.3 0.0 99.8 
320 ERNAKULAM 2817236 4941 0.2 0.0 99.8 
321 NAGAUR 2144810 4796 0.2 0.0 99.8 
322 RAJKOT 2514122 4695 0.2 0.0 99:9 
323 SHIMLA 617404 4369 0.7 0.0 99.9 
324 THRISSUR 2737311 405) 0.1 0.0 , ·99_9 
325 SINDHUDURG 832152 3893 0.5 0.0 99.9 
326 KOLLAM 2407566 3884 0.2 0.0 99.9 0 

' 
327 BHAVNAGAR 2292026 3346 0.1 0.0 99.9 
328 -BHIND 1219000 3291 0.3 0.0 99.9 
329 SARAN .2572980 .. ·-3231 -· ·0.1 0.0 99.9 
330 BIKANER 1211140 - 3195 0.3 0.0 99.9 
33.1 CHIDAMBARANAR 1455920 3174 0.2 0.0 99.9 
332 ·KAMARAJAR· 1565037 2978 0.2 0.0 99.9 
333 'THOUBAL 293958 2844 1.0 0.0 99.9 

- .334 ALAPPµZHA ;!001217 2801 0.1 0.0 99.9 
335 ALMORA 836617 ·2739 0.3 · 0.0 99.9 

' 33_6_- MAHARf-JGANJ · 1676378 -,2691- 0.2 0.0 99.9 .. -
337 SOLAN 382268 ,2449 0.6 0.0 99.9 . 
338 UNNAO 2200397 2375 0.1 0.0 99.9 
339 UTTARKASHI 239709 2300 1.0 0.0 99.9 

- 340 .ALLAHABAD .4921313 .2204 -o.o 0.0 99.9 
' 341 .AMRELI 1252589 2037 0.2 0.0 99.9 

342 HARDWAR 1124488 2026 0.2 ,0.0 99.9 

- 3.43 - - - ANDAMAN_S 241453 1917 0.8 0.0 99.9 
344 BIJNOR 2454521 1875 ·0.1 0.0 99.9 
345 ' KANGRA 1174072 1620 0.1 0.0 100.0 
346 RAMANATHAPURAM 1144040 1570 0.1 0.0 100.0, 
347 GARHWAL 682535 

- . 
1502 0.2 0.0 100.0 

348 RAE BARELI ·2322810 1480 0.1 0.0 100.0 
349 GAYA 2664803 1468 0.1 0,0 100.0 
"350 KARIMGANJ 827063 1430 0.2 0.0 100.0 
351 VAISHALI 2146065 '1408 0.1 0.0 100.0 
352 PILIBHIT 1283103 1324 0.1 0.0 100.0 
353 PURBA 3043061 1278 0.0 d.o 100.0 

CHAMPARAN 

r 
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354 NAWADA 1359694 I 1246 0.1 0.0 100.0 
355 PASUMPON M. 1078190 1198 0.1 0.0 100.0 

' THEVAR ' 
356 MUZAFFARPUR 2953903 1156 0.0 0.0 100.0. 
357 LUCKNOW 27.62801 1124 0.0 0.0 100.0 
358 KANPUR NAGAR 2418487 1070 0.0 

, 0.0 100.0 
359 BEGUSARAI 1814773 902 0.0 0.0 100.0 
360 PUDDUKKOTTAI 1327148 769 0.1 0.0 100.0, 
361 FARRUKHABAD 2440266 769 0.0 0.0 100.0 
362 HAILAKANDI 449048 715 0.2 0.0 100.0 
363 KANPUR DEHAT 2138317 677 0.0 0.0 100.0 
364 TEHRI GARHWAL 580153 615 0.1 0.0 100.0 
365 MADHUBANI 2832024 597 0:0 0.0 100.0 
366 SAMASTIPUR 2716929 542 0.0 0.0 100.0 
367 AURANGABAD 1539988 504 · 0.0 0.0 100.0 

. 368 GORAKHPUR 3066002 491 : 0.0 0.0 100.0 
- 369 BAREILLY 2834616 427 0.0 0.0 100.0 

' MORADABAD 4121035 0.0 0.0 100.0 370 411 
371 GHAZIPUR 2416617 404 0.0 0.0 100.0 
372 ,SITAMARHI 2391495 394 0.0 0.0 100.0 
373 SHAHJEHANPUR 1987395 392 0.0 0.0 100.0 
374 LALITPUR 752043 349 0.0 0;0 100.0 
375 NALANDA J_997995. 336 .. .o.o. 0.0 100.0 
376' FATEHPUR 1899241 

. , 
310 . 0.0 0.0 100.0 

377 DEORIA 4440024 260: 0.0 0.0 100.0 
378 SITAPUR 2857009 279 0.0 0.0 ' 100.0 ', 

379. AGRA . 2751021 266 · 0.0 0.0 100.0 
380. DARBHANGA 2510959 259 0.0 ' 0.0 100,0 
381 SHAHRANPUR 2309029 239 0.0 0.0 100.0 
382. BARABANKI 2423136 239, 0.0 o:o 100.0 

' 383 JEHANABAD 1174900 238" 0.0 0.0 100.0 
384 SOUTH GOA 504989 , 226 0.0 o:o 100.0 
385 HAMIRPUR 369128 223· 0.1· o,o, 100.0 
386 AZAMGARH 3153885 210 0.0 0.0 100.0 
387 JHANSI 1429698 187 0.0 0.0 100.0 
388 SULTANPUR 2558970 184 0.0 0.0 100.0 
389 BJ\LLIA 2262273 173 0.0 0.0 100.0 
390 BASTI 2738522 172 0.0 0.0 100.0 
391 MATHURA 1931186 170 0.0 0.0 100.0 
392 VARNASI 14860582 155 0.0 0.0 100.0 
393 NORTH GOA 664804 150 0,0 0.0 100.0 
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394· GHAZIABAD 
395 SONBHADRA 
396 ALIGARH 
397 b1u 
398 ,,BULANDSHAHR 
399 FIROZABAD 
400 JAUNTOR 
401 PRATAPGARH 
402 MEERUT 
403 ETAWAH 
404 SIDDHARTH NAGAR 

.- - 405 ETAH 
406 HAMIRPUR, · 
407 MIRZAPUR 
408 UNA 

- 409 MUZAFFAR NAGAR 
410 MAU 
411 RAMPUR 
412 BANDA 

"<113 KHAGARIA -
414 HARDOI 
415 BUDAUN 
416 MAINPURI 

Source: Census of India 1991 

. -- -~--- - - -.- - - -- - - ... - - _-

2703933 
1075041 
3295982 
39485 
2849859 
1533054 
3214636 
2210700 
3447912 
2124655 
1707885, 
2244998 
1466491 
1657139 
378269. 
2842543 
1445782 · 
1502141 
1862139. 
987227. 
2747082 
2448338 
1316746 

-1 
I 
i 

.. 

-

149 0.0 0.0 100.0 
139 0.0 0.0 100.0 
127 0.0 0.0 100.0 
126 0.3 0.0 100.0 
125 0.0 0.0 100.0 
120 0.0 . 0.0 100.0 
104 0.0 0.0 100.0 
90 0.0 0.0 100.0 
79 0.0 0.0 100.0 
75 0.0 0.0 100.0 
71 0.0 0.0 100.0 
69 0.0 0.0 100.0 
63 0.0 0.0 100.0 

·59 - 0.0 0.0 100.0 
55 0.0 0.0 

' 
100.0 

52 0.0 0.0 100.0 
52 0.0 0.0 100.0 
51 0.0 0.0 100.0 
43 0.0 0.0 100.0 
35 0.0 0.0 100.0 ' 34 0.0 0.0 100.0 
27 0.0 0.0 100.0 
11 0.0 0.0 100.0 
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36 Districts with no ST population 

SI. State/District Total 
NO. Population 

HARYANA 16463648 
1 AMBALA . 1116878 
2 YAMUNA NAGAR 821880 
3 KURUKSHETRA 641943 
4 KAITHAL 820685 
5 KARNAL 885797 . 

6 PANIPAT 833501 
7 SONIPAT ' 754866 

·8 ROHTAK 1808606 
9 FARIDABAD ' 1477240 
10 GURGAON : 1146090 
11 REWARI " 623301 
12 MAHENDRAGARH, 681869 
13 BHIWANI 1139718 
1.4 JIND 963104 
15 HISAR ' 1844634 
16 SIRSA 903536 

PUNJAB 20281969 
17 GURDASPUR 1756732 
18 AMRITSAR 2504560 
19 FIROZPUR 1607817 --- 20 LUDHIANA 2471594 
21 JALANDHAR . 2026787 
22 KAPURTHALA ., ~- 646647 
23 HOSHIARPUR - 1455028 
24 RUPNAGAR . 915603 
25 PATIALA 1896242 
26 SANGRUR ' 1710120 
27· BATHINDA ' 1559963 
28 FARIDKOT ' 1730876 
29 JALAUN ' . 1219377 
30 FAIZABAD ,. 2978484 

CHANDIGARH 642015 
31 CHANDIGARH 642015 

DELHI 9420644 
32 DELHI DISTRICT 9420644 

PONDICHEERY 807785 
33 PONDICHEERY 608338 
34 KARAIKAL 145703 
35 MAHE 33447 
36 YANAM 20297 



' 

1 ORISSA 
2 MADHYA PRADESH 
3 GUJARAT 
4 GUJARAT 
5 GUJARAT 
6 MADHYA PRADESH 
7 ORISSA 
8 RAJASTHAN 

. 

9 MAHARASHTRA 
10 BIHAR 
11 MADHYA PRADESH 
12 BIHAR 
13 MAHARASHTRA 
14 MADHYA PRADESH 
15 MAHARASHTRA 
16 

.. 
MADHYA PRADESf-f 

17 RAJASTHAN . .. 

18 • GUJARAT 
19 MADHYA PRADESH 
20 BIHAR 
21 ·""MADHYA"PRADESH 
22 ORISSA .. 
23 MADHYA PRADESH. 
24 ORISSA 
25 MADHYA PRADESH 
26 MADHYA PRADESH 
27 GUJARAT 

LIST OF 40 DISTRICTS THAT ACCOUNT FOR 50% OF THE 
SCHEDULED TRIBE POPULATION 

Total ST ST population 
population population · as% of 

District 
population 

KORAPUT 3012546 1636079 54.3 ·-· 
BASTAR 2271314 1529888 67.4 

• PANCH MAHALS 2956456 1395050 47.2 
SURAT 3397900 1225080 36.1 
VALSAD 2173672 1181404 54.4 
SARGUJA 2082630 1117577 53.7 
MAYURBHANJ 1884580 10,90626 57.9 
UDAIPUR 2889301 1063071 36.8 
DHULE 2535715 1036491 40.9 
PASHCHIMI SINGHBHUM 1787955 978069 54.7 
JHABUA 1130405 968372 85.7 
RANCHI . 2214048 964422 43.6 
THANE. 5249126 951205 18.1 
WESTNIMAR 2028145 9::17710 46.2 
NASHIK __ 3851352 931069 24.2 
BILASPUR 3793566 873741 23.0 
BANSWARA 1155600 849050 73;5 · 

. VADODARA .. 3089610 821697· 26.6 
, RAIGARH 1-722291 821477 47.7 
GUMLA 1153976 816988 70.8 
SHAHDOL 1743869 807764 46.3 ,. .. 
SUNDARGARH 1573617 798481 60.7 

'MANDLA 129.1263 785587 60.8 
SAMBALPUR 2697153 740323 27.4 
DHAR 1367412 731272 53.5 
RAIPUR 3908042 714027 18.3 
BHARUCH 1546145 703956 45.5 

Appendix-X 

ST Cumulative 
' population ST 

as% of total , population 
ST 

population 
,2.4 2.4 
2.3 4.7 
2.1 6.7 
1.8 8.5 
1.7 10.3 
1.6 11.9,, 
1.6. 13.5 
1.6 15.1 
1.5 16.6 
1.4 18.1 
1.4 19.5 
1.4 20.9 
1.4 22.3 
1.4 23.7 
1.4 25.1 
1.3 26.4 
1.3 27.6 
1.2 28.9 
1.2 30.1 
1.2 33.3 
1.2 32.5 
1.2 33.6 
1.2 34.8 
1.1 35.9 
1.1 37.0 
1.1 38.0 
1.0 39.1 



28 WEST BENGAL MEDINIPUR 8331912 689636 8.3 1.0 40.1 
29 BIHAR DUMKA 1495709 621484 41.6 0.9 41.0 
30 ORISSA KENDUJHAR 1337026 595184 44.5 0.9 41.9 
31 WEST BENGAL JALPAIGURI 

I 2800543 589225 21.0 0.9 42.7 
32 RAJASTHAN DUNGARPUR 874549 575805 65.8 0.8 43.6 
33 · ANDHRA PRADESH KHAMMAM 2215809 558958 25.2 0.8 44.4 
34 MADHYA PRADESH CHHINDWARA 1568702 540706 34.5 0.8 45.2 
35 RAJASTHAN JAIPUR 4722551 531652 11.3 0.8 46.0 
36 MEGHALAYA EAST KHASI HILLS 665218 521462 76.4 0.8 46.8 
37 BIHAR SAHIBGANJ 1301086 507321 39.0 0.7 47.5 
38 ORISSA KALAHANDI 1600385 495425 31.0 0.7 48.3 
39 MADHYA PRADESH JABALPUR 2649962 474466 17.9 0.7 49.0 
40 ANDHRA PRADESH VISAKHAPATANAM 3285092 . 468886 14.3 0.7 49.6 
Source: Census of India 1991 
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S. No. 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 

• 

PERCENTAGE OF SC/STPoi::uLATION BELOW 
POVERTY LINE IN URBAN IND~ 

IN 1993 IN MAJOR STATES 
' I 

States SC ST 
Andhra Pradesh 43'.82 46.68 
Assam 14'.34 7.11 
Bihar 55.16 35.76 
Guiarat 44,99 35.47_ 
Harvana 23,58 0 
Hlmachal Pradesh 18.52 0 
Karnataka 61.59 62.05 
Kerala 31,59 1.08 
Madhva Pradesh, 65 65.28 
Maharashtra 52,56 61.06 
Orissa 47.45 64.85 
Puniab 27.96 0 
Raiasthan 48.63 13,21 
Tamil Nadu 6.1.5 30.08 
Uttar Pradesh 58;02 36:89 
West Benaal 37.73 19.41 
All lndla 49.48 41.14 

Source: Planning Comrvlsslon of India. 

I 
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Averaae 
38.33 
7,73 
34.5 

27.89 
16,38 
9,18 

40.14 
24.55 
48.38 
35.15 
41,64 

• 11.35 
30.49 
39.77 

- 35.39 
22.41 
32.36 
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PERCENTAGE OF SC/ST POPULATION BELOW POVERTY LINE IN 
RURAL INDIA IN MAJOR STATES DURING 1993-94 

-
' - RURAL 

SC ST AVERAGE 
1 Andhra Pradesh 26.02 25.66 15.92 
2 Assam 45.38 41.44 45.01 
3 Bihar 70.66 69.75 58.21 
4 Gujarat 32.26 31.2 22.18 
5 Harvana 46.56 41.55 28.02 
6 Himachal Pradesh 36.89, 63.94 30.34 
7 Karnataka . 46.36 37.33 29.88 
8 Kerala 36.43 37.34 25.76 
9 Madhya Pradesh 45.83 56.69 40.64 
10 Maharashtra 51.64 .50.58 37.93 
11 Orissa 48.95 71.26 49.72 
12 Puniab 22.08 27 11.95 
13 Raiasthan 38.38 46.23 26.46 
14 Tamil Nadu 44.05 44.37 32.48 
15 Uttar Pradesh 58.99 ,31.11 42.28 
16 West Benaal 45.29 61.95 40.8 

- All India 48.11 51.94 32.27 · 
Source: Planning Commission 
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Table to Appendix - XIII 

TABLE SHOWING INTER-STATE VARIATION OF LITERACY 
AMONGST SC/ST IN RURAL & URBAN INDIA . ' 

STATES Scheduled Caste Scheduled Tribe. 
Rural Urban Rural Urban 

Andhra Pradesh 26.80 54.10 15.44 37.48 
Assam . 51.95 65.71 48.09 78.18 
Bihar 17.49 39.23 24.80 52.28 
Gujarat . 55.59 · 70.06 35.21 '50.32 
Haryana 37.67 46.42 0.00 .0.00 
Himachal Pradesh 52.00 70.32 46.17 80.72 
Jammu & Kashmir 
Karnataka 31.42 59.18 32.57 55.08 
Kerala 78.55 84.47 56.71 71.16 
Madhya Pradesh 30.22 52.26 20.33. 44.68 
Maharashtra 50.27 67.07 32.67 R 64.58 
Manipur, 56,69 56.22 5.1.44 77.07 
Meglialaya 37.11 53.05 40.94 81.53 
Nagaland 0.00 0.00 57.44 84.51 
Orissa 35.45 47.80 21.29 40.89 
Punjab . ,39.55 47.04 0.00 0.00, 
Rajas than 22.06 43.35 18.20 44.50 
Sikkim 47.53 76.58 56.81 81.79 
Tamil Nadu 42.50 62.24 25.24 47.29 
Tripura 55.24 64.06 39.52 86.27 
Uttar Pradesh 24.76 • 42.30 33.81 64.34 
West Bengal 39.98 53.98 26.95 42.53 
A& N Islands 0.00 0.00 55.92 90.67 
ArunachalPradesh '55.29 61.99 32,14 · 71.68 
Chandigarh 48._57 56.48 0.00 0.00 
Dadar & Nagar Havell 77.17 79.90 27.37 52.13 . 

Delhi 55.50 57.86 0.00 . · 0.00 
Daman & Diu 82.22 74.29 52.43 54,64 
Lakshadweep 0.00 0.00 77.94 82.67 
Mizoram 75.76 82.30 72.93 94.26 
Pondicherry 50.07 65.05 .0.00 0.00 
Goa 56.05 61.76 25.37 48.20 
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-
Andhra Pradesh 
Assam 
Bihar 
Gujarat 
Haryana 
Himachal Pradesh 
Karnataka 
Kerala 
Madhya Pradesh 
Maharashtra 
Orissa 
Punjab 
Rajasthan 
Tamil Nadu 
Uttar Pradesh 
West Bengal 
All India 

Table to Appendix - XIV 

NUMBER OF LITERATES PER 1000· PERSONS OF AGE 5 YEARS 
AND ABOVE IN URBAN INDIA 

(1996) 

MALE , FEMALE 
ST SC ,OTHERS ST SC OTHERS 
425 658 770 251 403 572 
908 794 872 897 667 788 
715 563. 896 430 314 625 
665 877 883 459 566 752 
0 538 863 0 263 699 
0 783 942 0 647 826 

564 580 779 454 407 657 
0 891 916 0 785 834 

622 636 882 395 407 725 
737 821 879 507 579 · 759 
465 643 885 38/1 376 718 

0 536 845 o. 426 748 
862 525 832 585 247 585 
965 762 865 745 568 713 

0 595. - 742 0 315 656 
403 663 '820 132 453. 696 
653 679 832 467 450 682 

Source : Bureau of Adult Education 
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STATEW,ISE NO. OF LITERATES PER 1000 AMONGST SCHEDULED CASTES/SCHEDULED 
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MALE 
ST 

Andhra Pradesh 193 
Assam 706 
Bihar 353 
Gujarat 438 
Haryana i.,,i,.O 
Kamala~ 465 
Kerala 567 
Madhya Pradesh 339 
Maharashtra 454 
Orissa 281 
Punjab 0 
Rajasthan 345 
Tamilnadu 281 ' 
Uttar Pradesh 354 
West·Bengal 339 
All India 361 

NUMBER OF LITERATES PER 
1000 PERSONS OF AGE 5 YEARS 

AND ABOVE.IN RURAL INDIA 

Table to Appendix - XV 

FEMA LE 
SC OTHERS"· ST SC OTHERS· 
308 47!l" 46 160 258 
562 6.75 1 462 385 542 
279 . 525 I 136 77 . 240 
647 7~9 ~ 221 438 465 
593 669 0 215 · 355 
405 574 268 156 354 
804 891 684- 662 843 
440 . 587 125 148 269 
639 710 237 394 431 
414 639 106 186 385 
438 '644 -· 0 316 528 
387 . 513 59 59 177 
520 ' 688· ' 116 296 434 
382 547 80 121 252 
499 625 <;:;69 233 411 · 
448 ' 608 170 211 360 

Source ; Bureau of Adult Education . 
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Appendix-

'"'· Monitoring of the Scheduled Caste and Scheduled Tribe Households at District level 

• a draft survey Instrument 
1 

, 

• Sample size and methodology fo be decided \,..) 
• A rotation procedure to be included so that each year at least 10 per cent qf the sample size will be new 

entrants and 10 per cent will beidropped from the 3"' year. . . 
• Monitoring has be done by the District Magislrates · • 
• Each District or group of districts will be covered by an accredited NGO who will oversee the data collection, , 

compilation and analysis. 
• The national level annual analytical reports can be repared by a professional institution such as the 

NCAER, IEG, Centre for Policy Research and so on. , 
I• 
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APPENDIX XVIII .. 
.- CHILD PROSTITUTION HIGH RISK AREAS IN INDIA . 

ANDHRA PRADESH KERALA 55. Bharatpur 
1. Adilabad 27. Ernakulam 56. Bundi 
2. Cuddapah 28. Palai 57. Dhoulpur 
3. Chittoor MADHYA PRADESH 

58. Jaipur 
4. Vijayanagaram 59. Sawai Madhopur 
5. East Godawari 29.Bilaspur 60. Sirohi 
6. Kurnool 30. Bhind 61. Tonk · -. 31. Chhattarpur 

32. Guna 
62. U~aipur 

ASSAM 
33. Morena TAMIL NADU 

7. Gopalpara 
34. Ratlam 

63. Salem 
8. Darranq 

35. Raisen ' 64. South Areal 
BIHAR 

'36. Rajanandgoan 
65. Pudukuttai 

9. Dhahbad 
37.Rewa 

66. Madl/rai 
38. Saug1!r 

10. ·Dumka UTTAR PRADESH 
. 11. Hazaribagh 67. Agra 

12. Gopalgunj 
MAHARASHTRA 68. Meerut 

13. Siwan 
39. Ahmednagar 

, 69. Nainital 
14. · Purnia 70. Saharanpur 
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CHAPTER I 

LITERACY: ITS SCOPE AND DIMENSIONS 

1. In this Chapter, a general overview of the need for literacy ·and education is outlined to 
justify literacy being a part of Constitutional Provisions and guarantees. In addition to the simple 
definition as given in the Census, the. broader dimensions of literacy in its relationship with 
Education and Societal Development are also mentioned. Role of literacy .as a part of the Human 
Rights dialogue and also as an integral part of the Human Development index is also discussed. 

1.1 Having given unto ourselves a written Constitution, the very preamble of which proclaims 
Equality of opportunity as an express intent, the concern for literacy as an important parameter is 

·obvious. 

Definition of Literacy 

1.2 Literacy, as defined in Census operations', is the ability to. read and write with 
understanding in any language. A person who can merely read but cannot write is not classified 
as literate. Any formal education or minimum educational standard is not necessary to be 
considered literate. Adopting these definitions; the literacy level of the country as' a. whole was 
only 29.45 per cent with male litera~y at 39.45 p'er,cent and female literacy at 18.69 per cent. As 
per the lates\ Ce,nsus estimates (2001 ), the All-India figure has gone up to 65.38 per cent; About 
three-fourths of our menfolk (75.85 %) are literate whereas over half of our womenfolk (54.16 %) 
are also literate. As later discussed in this Paper, this should be regarded as no mean 
achievement, despite the fact that we have not met the Constitutional directives that we have set 
for ourselves. 

Illiteracy - National and International Dimensions 

1.3 The problems of illiteracy are not confined to India, but are al.so a malady in developed 
countries too. Daed,alus, the journal of the American Academy of Arts and Sciences, devoted the 
Spring 1990 issue to. study,,tt\e problem of [,iteracy in America. The Journal quotes Joseph 
Murphy, Chancellor, City University of New York who stated: "There are as many as 60 million 
illiterate and semi-literate adults in America today. Because poverty and illiteracy go hand in 
hand, the poor are disenfranchised; cut off from the democratic process. ,Any ac,count that does 

· not discuss the political interests served by allowing a large proportion of the American people to 
remain disenfranchised does not touch the heart of the matter. Before the Civil War in the United 
,States it was illegal to teach slaves to read, for reading was acknowledged, as ihe tool needed to 
understand ,the social, historical, b~havioral and physical laws thai contro

0

ls·the h~man condition. 
An apprehension of those forces invests human beings with the capacity to alter the conditions of 
their lives. It is not too ·1ar fetched )o draw an imalogy between slaves in the nineteenth century 
and illiterate Americans today." While this may be a strong statement, it:reflects'the concern on 
the prevailing levels of illiteracy and' its consequent effects. . 

1.3.1 A leading German magazine 'Stern' points out that even in,the United Kingdom, "One out 
of five adults in the land of William Shakespeare and Harry Potter is practically illiterate or has 
problems counting money in the .purse." According to Daniel (\. Wagner, Director, Literacy 
Research Center at the University of Pennsylvania, over one billion individuals worldwide, nearly 
25% of today's youth and adults, can't read. Even fewer comprehend numeracy and far fewer 
have access to electronic superhighway. "Achieving a literate society in which adults can fully 
participate ·in the workplace, community, and family will be a major challenge for the world in the 
coming millenium". · 
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1.3.2 Illiteracy is one of the major problems faced by the developing world, specially Africa and 
South-East Asia and has .been identified. as the major cause of socio-economic and ethnic 
conflicts that frequently surface in the region. 

Need to go beyond Rudimentary Literacy 

1.4 With the limited definition of 'literacy' being adopted for enumeration purposes, there has 
been concern on the content of a Mass Literacy program. The.focus of mass literacy efforts isin 
terms of. basics - the mecha_nics of reading and attention to computation (addition, subtraction, 
multiplication and division) in mathematics. It is /ecognized that these basics are not rooted in 
the goals of higher-order thinking - conceptualiz,ir\g, inferring, inventing, testing, hypothesis and 
thinking critically. It is true that these literacy progfams do not have in mind, literacy practice that 
would promote capacities for independent reasoning, of the kind sought by Third World socially 
minded pedagogues like Paulo Friere or the leading edge of reformers, business leaders and 
cognitive psychologists. A candid analysis of illiteracy's political and cultural consequences 
throughout the population will necessitate in our seeking to move literacy expectation.s beyond a 
rudimentary ability to read, write and calculate. The recognition that 'literacy' has to be 
situationally relevant has given rise to the concept'of 'functional literacy'. which has been referred 
to by the Second Education:Commission. 

1.4.1 The need to go into the broader aspect is. for the purpose of determining the structure of 
the system. In devising the system, educational and psychological philosophies of Adler, Dewey, 
Witttgenstein, Chomsky and our own Mahatma Gandhi (in his basic education concept) and other 

· experiences will come into play. Indeed, it is probably in recognition of 'this limited. scope of 
literacy, that our Constitution makes a reference lb education and educational opportunities and 
not to literacy. 

Literacy and Human Rights. 

1.5 Literacy is now part of the Human Rights Dialogue. Now most of the nations of the world 
have also accepted their obligation to provide.at least free elementary education to their citizens. 
Article 26 of the Universal Declaration of Human Rights declares: 

"Everyone has the right to education. E_ducation shall _be free, at least in the, 
elementary and fundamental stages., Elementary education shall be 
compulsory.. Technical and Professional education shall · be generally 
available and'higher education shall be equally accessible to all on the basis 
of merit". · 

1.5.1 This Right is also repeated in the UN Qeclaration of the Rights of the Child which seeks 
to ensure "Right to free and compulsory educa'tion at least in the elementary stages and 
education to promote general culture, abilities, judgment and sense of responsibility to become a 
useful member of society and opportunity to recreation, and play to attain the same purpose as of 
education". · \ .. 

1.5.2 India has ratified the above, aod these have thus the power of domestic laws. From the 
Human Rights perspective, constitutional guarantees·arise automatically. 

' 
Literacy and Human Development. 

1.6 Investment potential on human capital has now been recognized. Economists had long 
assumed that the main component of a country's productive wealth is physical assets ("produced 
assets"). But according to World Bank's assessment for 192 countries, physical capital on 
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average accounts _o~ly for 16% of total wealth. More imp~rtant is natural wealth, which accounts 
for.20%. And more important still is human capital, which accounts for-.64%. Literacy is now part 
of the Human Development Index. Government,of.lndia has also accepted this position; and one 
of the important components in the. National Human Development initiative announced in the 
Union Budget 1999-2000 is education, forming also a component in the Prime Minister's 'Special 
Action Plan'. · 

.1.6.1 By improving people's ability to acquire and use information, -education deepens ·their 
understanding of ,themsel,ves and the world,• enriches their minds by. broadening their 
experiences,. and improves the .choices -they make as consumers, producers and citizens. 
Education strengthens their ability _t_o meet their wants and those of their family by increasing their 
productivity and their potential to achieve a higher standard of living .. By improving_people's 
confidence and their ability to create and innovate, it multiplies their opportunities for personal 
and.social achievement. Japan's rapid industrialization after the Meiji Restoration was fuelled by 
its aggressive accumulation of technical skills, which in turn was based on the already high level 
of literacy and a strong c_ommitmen! to, education, especially the training of engineers. 

1.6.2 In the field of Development Economics, literacy holds an important place as a parameter 
to measure development. It has been recognized that the "Human Development Index" (HDI) 
developed by UN is a measure of the overall development of the country. One of the three 
components used in the .calculation of HDI is "Literacy" as it is a cumulative measure of several 
factors that contribute to human devele>pment. As per UN Development Report, 2000, India's 
ranking in HDI is 128, with education index registering a low .55 due to a low adult literacy rate of 
55.7 and combined P,rimary, secondary _and tertiary gross enro!ment of 54,- In their book, 
"Development Reconsidered", Owens and Shaw have stated: "It is self-evidenf that literacy is a 
bas\c element of a: nation.wide ~nowledge system .. The most important element of a literacy 
program is not the program itself, b_unhe inc¢ntive to become and remain liti,rate." When people 
are able to believe that they can iihp'rove their lives through their own efforts, when they realize 
that some newly created opportunity is denied to them by illiteracy, then they will learn how to 
read, write and count." · 

1.6.3 Education is thus viewed as an i~teg"ral p~rt of national devele>pment. Development is not 
only 'economic growth'; rather, it 'comprehended opportunities to all people for better life' with 
'man as end o(development and instrument'. Education and development a're linked in a 11ariety 
of ways. First, educati\m, as stated earli~r. is a human right, the exercise of which is essential for 
individual developin_ent and .fulfillment. :·The capacity of an individual to contribute to societal 
development is made possible and· enhanced by his or her development as an individual. In this 
light, education is,13)so a basic need. It i~ also a means by which other needs, both-collective and 
individual, ·are. realized. Thus, education is the: instrument by which the· skills and productive 
capacities are developed and, endowed.' All these interrelationships of education ·and 
development are inseparable from the' ~cinception of educational poHcies. ll'is in the second 
order of 'action' that problems arise. Th_e: problems of illiteracy will not solve by itself in the flux of 
time. Without organized literacy action, ,illiteracy will continue to stagnate indefinitely along_ with 
the associated ills of poverty and und_erdevelopment. Experience has shown that determined 
literacy action js the exc~ption· and that niore: often, literacy campaigns are 't~rned on' and 'turned 
off in line with,~hort-terrn policy yhapge~, tlence the need for Constitutional guarantees. In the 
light of the discussions earlier; Literacy arid Education have overlapping connotations both as an 
engine, of socio'.economic progress: asi .weill as'.:Jor individual. growth. An attempt at serious 
semantic distinction between is not follow\'ld here in the discussions. ! · 

' ' I ' < 1 I : I ~ :. 

Aid for Education by State 

1. 7 Concern for literacy arises from the clearly related question as to wheth~r educational 
expansion- has created the conditions for freer individual expression, for a more active 
participation in the body politic, for what Pericles called "sound judges of policy", and for greater 
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respect for human welfare and dignity. Many ·feel, as indeed the Constitution makers felt, that 
education is its own reward- i.e. t~e more one is educated, the greater is his possibility of 
developing these qualities. Thus, they believed that the .future and hope of mankind lie in 
educational advancement and a Welfare State has to make suitable provision for ,the same. 
Education is valuable by itself for discovering "the treasure within", as has been mentioned by 
UNESCO. _ 

1.7.1 As staled in the Constitution, the State has to set for itself a Welfare goal. It should, 
therefore, take upon itself all activities and steps to move towards this goal. Most major classical 
economists have argued qy their extensive earlier writings the need for Sta\e provision, under the 
proposition that the private market would under piovide education. E. G. West (1965), in a 
thought-provoking book on education, argues that a strong case can be made for State 
intervention in education (but not for direct State provision of education) on two counts, namely, 
the externality effects of e.ducation and the alleged incompetence or ignorance of parents. 
Advocates of State education in the past have usually rested their case predominantly on the two 
extra econom\c considerations of equality-of opportunity and social cohesion. 

CHAPTER II 

CONSTITUTIONAL PROVISIONS 

2. This Chapter sets out to list the provisions contained in the Constitution of India along 
with a mention of some of the decided cases, which have given a wide amplitude to such 
provisions. The amendments as affect education are mentioned. There-are 16 Articles and other 
mentions in the _Constitution and 4 specific amendments to advance the cause of education. 

Education for Social transformation 

2.1 The Indian Constitution has recognized the significance of eduq,tion for social 
transformation. It is a document committed to social justice. The Preamble affirms a 
determination to secure liberty of thought, .expression, belief, faith and worship and equality of 
status and opportunity and to promote amongst the 'people a feeling of fraternity, ensuring the 
dignity of the individual and the unity of the nation. Literacy forms the cornerstone for making the 
provision of equality of opportunity a reality. The objective specified in the Preamble contains the 
basic structure of the Constitutioniwhich cannot be .amended, and the preamble may be invoked 
to determine the ambit of Fundamental Rights and Directive Principles of State Policy. Judicial 
interpretation has brought alive many an Article of the Constitution, which if read literally may 
seem to be a colorless Article. Of relevance to literacy, for instance, is the wide interpretation 
given to the words 'personal; liberty', In Francis Corahe Mu/in v. Administrator, Union Territory of 
Delhi (1981), Justice Bhagwati observed: 

"The fundamental right to life which is the most precious human right and which 
forms the arc ·of all other rights must therefore be interpreted in a broad and 
expansive spirit so as to invest it with significance and vitality which may 
endure for years to come and enhance the dignity of the individual and the 
worth of the human person. We think that the 'right to life includes right to live, 
with human dignity and all that goes along with/t, namely, the bare necessaries 
of life such as adequate nutrition, clothing and shelter and facilities for reading, 
writing and expressing oneself in diverse forms, freely moving about, mixing 
and co-mingling with fellow human beings." 
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2.2 Again, the Supreme Court in its-judgment in the case of Bandhua Mukti Morcha. etc, vs. 
Union of India (J.T. 1997 (5) ·SC 285) specifically referred to the earlier judgments made in this 
connection as under: 

"In Maharashtra State Board of Secondary iind Higher Education v. K.S. 
Gandhi JT 1991 (2) SC 296, right to education at the secondary stage was held 
to be a fundamental right. In J.P. Unnikrishnan V .. State of Andhra Pradesh JT 
1993 (1) SC 47 4, a constitution Bench had held e·ducation upto the age of 14 
years to be a fundamental right .... It would be therefore incumbent upon the 
State to provide facilities an({ opportunity as enjoined under Article 39 (e) and 
(() of the Constitution and to prevent exploitation of their childhood due to 
indigence and vagary." 

Specific Constitutional provisions. 

2.3 The Table below gives tlie Constitutional provisions relating to Education and educational 
opportunity • the key vehicle for literacy: · 

Part/ Article 
Preamble. 
Fundamental Riahts 
Article 12 Definition 
of "the State" 
Article 14: Equality 
before law 

Article 19: Protection 
of certain rights 
regarding. freedom of 
soeech, etc. 
Article 21: Protection 
of life and personal 
liberty 

-

Article 29: Protection 
of interests of 
minorities 

Table 1 
Constitutional Provisions 

Provision 
To secure to all its citizens EQUALITY of status and onnortunitv. 

State aid, control and regulation ·so impregnating a private activity' as to 
qive it the color of "State action" (M.C.Mehta v.UOll 
Equality before law invoked to regulate rules of admission 
(G.Beena v. AP.University of Health Sc. AIR 1990 AP 252) 

Right to freedom of speech, which has been interpreted as a Right to 
Know (L.K.Koolwal v. State of Rajasthan AIR 1988 Raj. 2) 

Right to life " ........... the fewer elegances of human civilisation, right to 
dignity, to health and healthy environ to cl~an. water, to free education 
upto 14 years are parts of Right to Life u_nder Article 21 (See Nalla 
Thampi, 1985; Francis Cpralie, 198.1, Mehta 1987, Wadhera, 1996, 
Unnikrishnan, 1993; Mahendra 1997, etc." . ., 
Right to livelihood:, Is an• integral facet cit the. right to life. Narendra 
Kumar v. State of Haryana, JT(1994) 2 SC 94. 
As Prof. D.D. Basu has annotated: "Articles 19 and 21 are not water-
tight compartments. On thEJ other hand,' the expression of 'personal 
liberty' in Art. 21 is of the widest amplitude; covering a ,va'riety of rights of 
which some have been included in A~; 19 ,and given additional 
protection. . 
From A:Gopalan to Maneka .the judicial exploration has completed its 
"trek from North Pole to the South Pole". The decision in Maneka's is 
bein!l followed by tlie Supreme Court in subs·eauent cases. 
Cultural and Educational Rights - protection of interests of Minorities. 
Although commonly Art. ·29(1) is assumed' to relate to minorities, its 
scope is not necessarily so confined, as it,is.'available·to "any section of 
citizens resident in• the territory of India". This, may well include the 
majority, as Ray, C.J. pointed out in Ahmadabad St.Xavier College 
Societv v. State of Guiarat, AIR 1974 SC 1389. 
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Part/ Article '' Provision ,. 

Article 30(1 ): Right of Right of minorities to establish and' administer educational institutions: 
minorities to establish The right under this article is subject to the regulatory power of the state. 
and administer This article is not a charter for maladministration Virendra Nath v. Delhi 
educational (1990) isc:c 307 , . ' . 
institutions This· broarsiatement or-the legal position is illustrate.d by a'nd draws 

. supper\ from' a host of decided cases beginning· from Kerala Education 
Bill, _In re. AIR 1958 SC 956 to St. Stephen's College v. University of 
Delhi. This.Article does not, come in the way of enactments for ensuring 
educational standards and maintaininn excellence thereof. · · 

Directive Princioles of State Policv 
Article 39(f): Certain Certain principles of policy to be followed by the State. This· Article has 
principles to ·be been described as having .the object of securing a Welfare State and 
followed by the State may be utilized for construing provisions as to the F:undamental Rights. 

{Keshavananda Bharati v. State of Kerala·/1973) 4 SC 228. 
Article 41: Right to Right to work, to education and to public assistance in certain cases. 
work, to education Court should so interpret an Act as to advance Art.41: Jacob v. Kerala 
and to public Water Authority (1991) I sec 28. 
assistance in certain "i 
cases 
Art. 45: Provision for The State shall endeavour to provide, within a period of ten years from 
free and compulsory the commencement of the Constitution, for free and compulsory 
education for children education for all children until thev .comnlete the aae of fourteen·vears. 
Art. 46: Promotion of The State shall promote wit~ special care the educational and economic 
educational and interests of the weaker sections of.the people,. and, in particular, of the 
economic interests of Scheduled Castes· and the '.-Sched'uled Tribes, and shall piote'ct them 
s.c., from social injustice and-all forms of exploitation. 
S.T. and other 
weaker sections. 

, , 

Art.51A(h): Fundamental duty to develop scientific temper, humanism and the spirit 
Fundamental Duties of enquiry. and reform. Where !he constitutionality of· a~ .Act is 

challenged, court may look at this Article to uphold it. Mohan v. Union of 
India (1992) Supp 1 sec 594. It can be used Jor interpreting ambiguous 
statutes. Head Masters v.U.0.I AIR 1983 Cal. 448 

Other provisions , 

Articles 246 and 254: Concurrent list and inclusion of educatiori thereunder. The Scheni¢· of 
Su9ject-matter of distribution of legislative poy;ers -under the Indian Constitution - such 
laws made by Parlia- distribution being a necessary component cif a federal political structure 
ment and by the -· raises interesting issues where co-existence of central and state Laws 
Legislatures of the in a particular area giv~s rise to litigation. It is only where the legislation 
States and is a matter in the concurrent list that it would be relevant to apply the test 
inconsistencv of laws of reouanancv. 
Article 280: Finance .. Finance ·c.ommission can suggest measures to augment The 

Commission Cor\soiidate"d Fund to supplement the resource of the Panchayat in the 
State as also of the Municioalities. 

Article 337: Special During the first three financial years after the commencement of this 
provision with respect ,Constitution, the same grants, if any, shall be made by the Union and by 
to educational gr_ants each State for the benefit of the Anglo-Indian community in_ respect of 
for the benefit of · education as were made· in the financial year ending on the thirty-first 
Anglo-Indian day of.Mar~h, 1948. · 
community. During every succeeding period of three years, the grants may be less 

by ten percent than th.ose of the immediately preceding period of three 
years: , , 

. 

Provided that at the end of ten years from the commencement of 
this Constitution, such grants, to the extent'to which thev are·a special 
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Part/ Article Provision 

.. ; 
concession to the Anglo-Indian community, shall cease: 

· Provided further that no educational institution shall be entitled 
to receive any grant under this article unless at least fo_rty per cent ofthe 
annual admissions therein are made available to members of 

. communities other than the Anglo-Indian communitv . 
Part XVII: Official This whole Part deals with language, an inherent part of 
language Literacy with. a specific mention iri Art. 350A for fa~ilities for instruction in 

mother-tongue at primary stage. · ' 

There have been specific amendments to the Constitution affecting educati~n, as can tie seen in 
42nd

, 73rd
, 741h and 83"' Amendment Acts. These· 13mendments pertain to provisions to enable 

education being included in the Concurrent List, devolution of powers to local _l;mdies and making 
elementary education a Fundamental Right formally (from its present status of Directive 
Principles though this has been ruled as such through judicial interpretation even otherwise). 

Equality of educational opportunity 

2.4 Since 'Equality of Opportunity" is a basic feature of the Consti\ution, ,being a part of the 
Preamble itself, judicial interpretation has been sought on the different facets 1of this principle of 
equality of educational opportunity. For many, egalitarianism in education is seen as a powerful 
force for !he achievement of a just, more equitable society through its contribution:to greater 
social mobility, the 'breaking of ·any connection between the distribution •of education and 
distribution of personal income' (Blaug). ·Yet the "equality of education" concept can be given a 
variety of interpretations, each leading to different policy outcomes.· In p,irticular, "equality of 
education" may concern equality 'of access to education, 'equality of educational treatment or 

,. equality of ultimate educational performance. Our Courts h·ave wrestled with ·this -problem in the 
face of affirmative action or what is known as· 'positive discrimination' in .favour of the deprived 
sections ·while at the same time preserving the ·needs 'of quality of education and fair play. The 
argument in this regard is somewhat ·on the following lines: "The liberal 'g9al of providing 
education according to each individual's capacity or ,aptitude (rather than his ;socio-economic. 
l;lackground) is .unhelpful because the criteria used for identifying aptitudes,. or 'intelligence' are 
themselves correlated'witl) the social back.ground. Hl;lnce society must adopt special methods to 
compensate for the deficiencies of the environment in which children grow and which account 
largely for their unequal educational performance; this would take the form cif a national policy of 
'positive discrimination' in favour of. the underprivileged.'The Constit,utional'provisions have come 
in very useful to resolve what are 'essentially ·political: and ideological objectives a~d:the policy 
conflict of parental free-choice versus educational' equality (should education :be available in 
accordance with parental willingness to· pay or'in relation to capacity.to learn?j, to avoid bringing 
about a marked'decline in educational standards. · ·' ,._. · ··' · · · · 

Litigation ~~d e?ucation 

2.5 The huge volume of litigation and the mass of decided cases interpreting constitutional 
provisions ·are thus a sufficient· testimony to the usefulness of constitutional provision in this vital 
field. The pronourcements of the Courts have been on varied subjects, affecting the quality and 
quantity of educational services not only encompassing service and management equities, but 

j ' ' ' also such academic 'questions as· medium ·of instructiorn access and autonomy of institutions. 
That the Government has so4ght"to bring forward amendments also shows its imperative to 
continue to use this docume'nt to pursue this welfare objective. In fact, .the sheer load of litigation 
may be proving a bane in one sense, negating the very purpose for which such Constitutional 
provisions are sought. It has also been lamented that follow-up action on Constitutional 
Amendments had eithe'r not taken place, or slow in implementation.,. 
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Education and Judiciary 

2.6 True, economic transformation is the primary function of the Executive and the 
Legislature. But where Justice is the end product and its content has socio-economic 
components, the Constitution, which is the nidus of all Power, commands the judges to catalyze 
and control, monitor and mandate by writs, orders and direction - vide Arts. 32 and 226- so that 
they may bear true faith and allegiance to the Constitution and say that 'thy will shall be done'. 
The interventions of the· judicia!Y from time to time upholding the responsibilities of the State in 
the all-important educational endeavors, have been positive in providing directions. 

-CHAPTER Ill 

HISTORICAL BACKGROUND AND REVIEW OF ACHIEVEMENTS 

3. In this Chapter, a general review of the progress in universalization of literacy including 
its socio-political and economic dimensions is given. The need for compulsory elementary 
education and free education at that level and the urgency thereof so as not to carry the burden 
into the 21 st century is emphasized. Though a substantial progress has been achieved in the field 
of literacy, the basic Constitutional provision of universalization of elementary education, to have 
been achieved by 1960, is still eluding us; even by :woo, only 90% is targeted to be achieved. 

3.1 For the purpose of this Consultation Paper, this Review will be confined to two specific 
aspects, viz. . ' • 

· (1) Literacy, as this has a direct link with the concept of Welfare State enshrined in 
our Constitution and 

. (2) Universalization of Elementary Education which has been spell out as a specific 
Directive Principle of State Policy, <!nd which provision has been interpreted to be 
of the nature of a Fundamental Righi, and later has been incorporated as such 
also. · 

3.2 There are several published papers on the ·subject critically reviewing the progress that 
we have made in the area of education. As a matter of fact, over the last five decades, a separate 
sub-discipline in Economics, Economics of Education has developed and. there is already 
published material, which de_als at length and in depth the various issues involved. A mas~ of 
statistical data is also availa_ble in the Census and regular Returns filed by the various State 
Education. Departments (compiled and pub!isl'\ed by the Ministry of Human Re_sources 
Development, Government of India) and in the various in-depth studies conducted from lime to 
time. These make the task of review relatively simple, as.reliable data are available. 

Census 2001 

3.3 The major. advantages of the census data are that they are based on complete 
enumeration and are, therefore, more reliable than projections and estimates. Further, they 
provide an opportunity lo observe trends over a period of time and: draw meaningful conclusions 
to facilitate planning. Some of the salient features of the current Census data are given in Table 
2. The latest census data on literacy as compared '.with the 1991 data is given in Appendix I. As 
stated earlier, a little above three-fourths of our male population have been found lo be .literate 
and a little above half of our female population ha;,.i also been found fo be literate as per this 
Census report. 
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Table2 

Census 2001 0 
Population of India : A little over 1,027,000,000. This figure represents one-sixth of the 
population of the entire planet. 
Growth rate of Population: has fallen by 2.52 per cent over the previous decade 
Literacy Rate: At All India level: 65.38 % overall; male literacy : 75.96 % Female literacy : 
54.28%. This represents an increase in overall literacy percentage by 13.75% from last Census. 
The corresponding increases in Male and Female literacy are: 11.83 % and 14.99 %. 
Sex Ratio: Has aone un to 933 from the .earlier Census fiaure of 927 

The increase of 13. 75% in literacy rate in the I.as! one decade, marks a recognition of the 
combined efforts in the field of elementary educatioii'and adult education through the total literacy 
campaigns. ' · 

3.3.1 These figures ·are interesting in another sense as they represent crossing of another 
threshold in the Development field. Literacy and economic development may not be directly 
linked as many studies in the Developing World would indicate. To quote Owens and Shaw: 
"Literacy has suffered by being treated by the advocates of universal literacy as a kind of 
panacea for whatever they conceive lo be the ailments of an undeveloped country. However, 
marginal people see no reason to be literate. Literacy does not provide access if people are not 
organized' lo participate in development. For this reason, there appears to be little relationship 
between literacy and economic growth. When the Age of Deve/opmenl began, the rate of literacy 
in the Philippines and some Latin countries was considerably higher than in Taiwan and Korea 
and is still much higher than 'in Egypt or Comil/a county of Bangladesh. Argentina and Chile 
combine exceptionally high literacy rates, by Third World standards, with a very low economic 
growth rates.• Having stated _this, the point_ remains that there is, however,· a threshold 
requirement. A distinguished economist, Or. Malcolm Adiseshiah states: "There is however, a 
threshold of somewhere around fifty PW cen! of the population being literate for Development lo 
take place as no country has ever achif1ved an industrial growth with a literacy rate below fifty per 
cent ... /f we want the National Development portrayed in our Draft Plan, we must reach the 
minimum Adult Education threshold." 

Apart from the overall literacy figures, even distribution of these literacy figures, show that all the 
States excepting for Bihar (which also

1 
only falls marginally below at 47.27) ha_ve achieved this 

threshold. Even in Bihar, the male literacy figure is above the 50 per cent figure. In a macro 
sense, this achievement is encouraging. 

3.3.2 The other statistic regarding the fall on population growth is also significant and relevant 
for ·our· purpose as it will mean lesser provision necessary to be made in the Plan budget for new 
enrolments, lesser in the sense of_ incremental addition required for school teachers, etc. While 
quantitative expansion in specific areas at least in the elementary section may still be necessary, 
its rate will now be less with the control of population increases and more Plan funds can now be 
~iverted to other areas of necessity .within the elementary education, budget. · 

Article 45 

3.4 The provision in article 45 is: 
"The state shall endeavour to provide, within a period of ten years from the 
commencement of this Constitution, for free and compulsory education for all 
children until they complete the age of fourteen years". 
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3.4.1 It is 40 years since the deadline expired, and we are still to achieve it. Admittedly there 
has been failure in this front, and the revised target is now 2000. In the document Ed1,1cation For 
All, the Department's own statement on the subject (as expressed through the NIEPA document) 
is as under: 

"A review of the progress of basic educatjon shows that goals and targets were 
fixed in the past on the basis of an inadequate understanding pf the significance 
of education. These targets did not take into account the problem of availability 
of resources, and the conflicting claims of social and economic planning: When 
the Constitution directed the State to endeavour, within a period of .ten years, to 
provide free and compulsory education to .all children till 14 years of age (Article 
45), it was expressing an ideal to which the whole nation was expected to commit 
itself. In the event, however, this commitment-and the resources, which go with 
it, were not forthcoming. The Education Commission (1964-66) indicated targets 
in a similar time frame and it also made similar assumptions regarding nl/,tional 
commitment and the availability of resources. By 1986, the experience of 
planning more than three and a half decades had amply highlighted the diversity 
and complexity cif the problem11 the country had been facing in achieving the goal 
of basic education for all. Notwithstanding this, the Parliament, while approving 
the National Policy on Education in 1986, chose to approve the following 
formulation of the target: "It shall be ensured that all children who attain the age 
of 11 years by 1990 will have had five years of schooling or its equivalent though 
the non-formal•stream. Likewise, by 1995, all children will. be provid!ld free and 
compulsory education upto14 years of age." Interestingly; here again the 
timeframe of roughly a decade was chosen. It became apparent very soon that 
the targets set for 1900 would not be achieved. It _appears that in setting such 
high targets, the Parliament, like the Constituent Assembly, was reiterating its 
commitment to the ideal of education for all and was expressing its firm belief 
that education is a basic right that cannot be denied to anybody. If right from 
the beginning, it is apparent that the goals are unrealistic and unachievable, they 
do not lead to the kind of motivation and resource mobilization required. The right 
approach-therefore, is to set realistic targets - realistic not to be defined as easily 
achievable, but as achievable, with conceivable maximum input of meticulous_ 
planning and resources - financial as well as human. · We shall therefore 
proceed to propose realistic targets that we believe can be achieved by the year 
200." 

3.4.2 The new slogans are: 

Primary Education is a basic need 
For every child, no matter what caste or creed, 
Every child we must,carefully nourish 

. So that our country·may progress and flourish 
From illiteracy to literacy - Education for all by the year 2000 

250 
]1207 LJ&CA/2002-17B., 



3.4.3 The National EFA goal statements may be seen below: 

N/.ITIONAL EFA GOAL STATEMENTS 
The goals for Education For All in India Constitute: 

1. Expansion of early childhood care and development act/yities, ,especially for poor, 
disadvantaged and disabled children, through a multi-pronged effort involving families, 
communities and appropriate institutions. 

1 

2. Universalization of Elementary Education (UEE), viewed as a complete program of: 
(a) Access to Elementary.Education to all"children upto 14 years of age. 
(b) Universal participation till they complete their elementary stage through formal or 

non-formal education programs. 
( c) Universal achievement of at least minimum levels of learning. . 

3. Drastic reduction in illiteracy, particularly in the 15 to 35 age group, bringing the literacy level 
in this age group to at least 80 % in each gender and for each identified disadvantaged 
group, besides ensuring that the levels of the three R's are relevant to the living and working 
conditions ofthe people. 

4. Provision of opportunities to maintain, use and upgrade education and, provision of facilities 
for development of skills to .all persons who are functionally literate and those who have 
received primary education through formal and non-formal channels. 

5. Creation of necessary structures, and the setting in motion of processes which could 
empower women and make education an instrument of women's equality. 

6. Improving the contents and process of education to relate it better to the empowerment, 
people's culture and with their living and working conditions thereby enhancing their ability to 
learn and co e with !tie roblems of livelihood and environment. 

Historical backgroun~ 

3.5 India has a long tradition of organized education. As a historian has put ii, "There is no 
other country where the love of learning had so early an origin or has exercised so lasting and 

· powerful art influence." However, educational effort in the country has come a long way from this 
traditional position in its definition, coverage as well as impact. The current educational system in 
the country operates in an altog_~tlier different context from the classical past. The country's 
commitment to the provision of education for all and its endeavor to achieve this goal in a speedy 
fashion has to be seen in this complex milieu within which the educational system is currently 
functioning. 

3.5.1 As the veteran educationist Shri J.P.Naik put it: "The indian Society, especiaily the Hindu 
Society has been extremely inegalitarian, and this (provision of equality of educational 
opportunity) is the one value on the basis of which the society can be humanized and 
strengthened. In fact, the issue is so crucial that the Indian society cannot even hope to survive 
except on the basis of an egalitarian reorganization". Between 1813 and 1921', the British 
administrators laid the foundations of the/lfnodern educational system. The principal positive 
contribution of the British administrators fo equality was to · give all citizens open access to 
educatio'nal institutions maintained from cir supported by public funds. For instance, the worst· 
difficulties were perhaps encountered when the problem of educating the "untouchable" castes 
came up. 

3.5.2 The· first test case arose in 1856 when a boy from an untouchable caste applied for 
admission to the government school a!Dharwar. He was refused admission on .the ground that it 
would result in the withdrawal of all the caste Hindu children from the school and thus in the 
closure of the school itself. But the decision was sharply criticized by the Governor General of 
India as ,well. as by the Court of Directors in the East India Company and a clear policy was laid 
down that no untouchable child should be refused admission to a government school even if it 
meant the closure of the school (Report of the Indian Education Commission, 1882). The British 
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administrators thus established, firmly and unequivocally, the right of every child irrespective of 
caste, sex or traditional taboos, to seek admission to all schools supported or aided by public 
funds. The British administrators refused to accept the principle of compulsory elementary 
education. The Indian nationalist ttiought, however; was firmly of the view that the provision of 
equality of educational opportunity must include · a certain minimum general education to be 
provided to all children on a free and compulsory basis. A demand that four years of compulsory 
education (which would ensure effective literacy) should be provided to all children was put 
forward, for the first time before the Indian Education Commission by the Grand Old Man of India, 
Dadabhai Naoroji in 1881. Gopal Krishna Gokhale who moved a resolution on the subject in the 
Central Legislative Assembly in 1~10 and again took the proposal vide a bill in 1912, neither of 
which achieved their objective. At this stage, it is illuminating fo read the then announced Indian 
Educational Policy, · 
1913. It begins as under: 

"His Most Gracious Imperial Majesty the King Emperor, in replying to the addre.ss of 
the Calcutta University on the 6u; January 1912, said: -
"It is my wish that· there may be spread over the land a network of schools, and 
colleges from which will go forth loyal and mf!nly and useful citizens, able to hold their 
own in industries and agriculture and all the' vocations in life. And it is my wish too, 
that the homes of my Indian' subjacts may be brightened and their labour sweetened 
by the spread of knowledge with all that follows in its train, a higher leve/.of thought, 
comfort and of health. It is through education that my wish will be fulfilled, and the. 
cause of education)n India will ever be very close to my heart." 

"- r ' cjp _, 

The Government of India, have decided, with the approval of the ,S¢cretary of State, to assist 
Local Governments, by means of large grants from imperial revenues as funds become 
available', to extend comprehensive systems of education in the several provinces. Each. 
province has its own educational system, which ha~ grown up under local conditions a_nd become 
familiar to the people as a part of their general well being. In view of the diverse social conditions 
in India there cannot in practice be one set of regulations and one rate -of progress for the whole 
of India. Even within provinces there is scope for greater variety in types if institutions that exists 
today. The Government of India have no desire to deprive Local Governments of interest and 
initiative in education. But it is important at intervals to review educational policy iii India as a 
whole. Principles, bearing on education in its wider aspects and under modern conditions and 
conceptions, on orientalia and on the special needs cif the domiciled community, were discussed 
at three important conferences of experts and representative non-officials held within the last two 
years. These principles are the basis of accepted policy. How far they can at any time find local 
application must be determined with reference to local conditions. 

3.5.3 On the question compulsory and free elementary education, the Policy stated: 

"10_. The propositions that illiteracy must be broken down and that primary education has, in the 
present circumstances of India, a predominant claim upon the public funds, represent.accepted 
policy no longer open to discussion. For financial and administrative reasons of decisive weight; 
the Government of India haye refused to recognize the principle of compulsory education, but 
they desire the widest possible extension of primary education on a voluntary basis. As regards 
free elementary education, the time has not yet arrived when it is practicable to dispense wholly 
with fees without injustice to the many villages, which are waiting for the provision of schools. 
The fees derived from those pupils who can pay them are now devoted to the maintenance and 
expansion of primary education, and a total remission of fees would involve to a certain extent a 
more prolonged postponement 'of the provision of schools in villages without them. In some 
provinces, elementary education is already free and in the majority of provinces, liberal provision 
is already made for giving free elementary instruction to those boys whose parents cannot afford 
to pay fees. Local Governments have been requested to extend the application of the principle of 
free elementary education. amongst the poorer and more backward sections of the poP,ulation. 
Further than this it is not possible at present to go." 
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3.5.4 The public demand for compulsory prim·ary education continued however to grow, and 
between 1918 and 1931 compulsory education laws were passed for most parts of the country by 
the newly elected State legislatures in which Indians were in majority. In 1937, Mahatma Gandhi 
put forward his scheme of Basic Education under which education of seven or eight years 
duration was to be provided for all children and its content was to be revolutionized by building it 
round a socially useful productive craft. As a result of all these efforts, the idea that it was the 
duty of the state to provide free and compulsory education to all children till they reached the age 
of 14 years was nationally accepted as an important aspect of the overall effort to provide equality 
of opportunity. Under the wise leadership of Sir John Sargent, the then educational adviser to the 
Government of India, these ideas were accepted by the British administrators and the Post-war 
Plan of educational development in India (1944) known popularly as the Sargent Plan, put 
forward proposals to provide free and compulsory basic education to all children in the age group 
6-,14 over a period of 40 years. (1944-1984). The nationalist opinion did not accept this long 

-period, and a committee under the-·chairmanship of B.G.Kher proposed that this goal could and 
should be achieved in a period of 16 years (1944-1960). It was this recommendation that was 
eventually incorporated in the Constitution as a Directive Principle of State Policy. It was thus not 
a mere statement of an ideal, but a well-thought out enunciation of a policy, which is yet to be 
implemented though a substantial component was sought to be achieved by 2000 under the 
Education for All plan. . . 

R11view of achievements - elementary school stl!ge 

3.6 It is a very healthy administrative practice of the Education Department to publish 
annually a variety of information on different aspects of education through its Educational 
Statistics. Even a routine analysis ofthe variety of information that the government collects in the 
application for administering the programs, is an eye-opener. While preparing the document 
Education For All, the Ministry of Human Resource Development has brought out a compendium 
of relevant statistics, culled out from the annual statements regularly sent by the State 
Governments. The accompanying Box gives the decadal progress in enrolment, which shows a 
growing curve. 

Year 

1950-51 
1960-61 
1970-71 
1980-81 
1990-91 
1998-99 

Table 3 

Progress in Universalization of Elementary Education Enrolment 

Gross Enrolment Ratios# 
. fner cent\ 
Bovs Girls Total 

1-V VI-VIII 1-V VI-VIII 1-V 
Primary• Upper Primary Upper Primary 

Primarv** Primarv 
60.6 20.6 24.8 4.6 42.6 
82.6 33.2 41.4 1.1.3 62.4 
92.6 46.5 59.1 - 20.8 76. 
95.8 54.3 64.1 28.6 80.5 
115.3 73.4 86.0 46.1 101.0 
100.9 65.3 82.9 49.1 92.1 

'Primary I - V Age Group 6 -I 1 years 

VI-VIII 
Upper 

Primarv 
. 12.7 

22.5 
34.2 
41.9 
60.1 
57.6 

.. Upper Primary VI - VIII Age Group 11 - 14 years 
# Gross Enrolment Ratio (GER) is defined as the percentage of the enrolment in classes 1-V and 
VI VIII and/or I-VIII to the estimated child population in the age groups 6-11 years and 11-14 
and/or 6-14 years respectively. Enrolment in these stages include under-age and over-age 
children. Hence the total percentage may be more than 100% in some cases. 
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Table 4 

Drop out Rates at Elementarv and Middle Stages ## 
1960-61 1970-71 1980-81 1990-91 1992-93 1997-98* 

Classes 1-V ' 
' 

Boys 61.7 64.5 56.2 40.1 43.83 38.23 
Girls 70.9 70.9 62.5 46.0 46.67 41.34 
Total 64.9 67.0 58.7: 42.6 45.01 39.58 
Classes I-VIII 

Boys 75.0 74.6 68.0 59.1 58.23 50.72 
Girls 85.0 83.4 79.4 65.1 65.21 58.61 
Total 78.3 77.9 72.7 60.9 61.10 54.14 

1#1 Rate of Drop has been defined as per centage of the number of children to total 
enrolment, dropping out of the school education system in a particular year. 

3.6.1 A core curriculum is emphasized at the elementary school level. This is a carefully 
planned curriculum that in content ii compares favourably with those· adopted in a number of 
other countries. A common core can help in overcoming discrepancies between the educational 
opportunities of urban and rural people, and that of men and women, bufit cannot eliminate those 
difficulties unless literacy rates improve, greater participation occurs in school and othe~ changes 
lake place in society. 

3.6.2 In addition to the regular statistical return system, which is regularly compiled and 
published under the heading Education in India each academic year (There are normally 16 
Tables. These statistics are also followed by 5 or 6 illustrations), there are also two ·expert 
institutions under the aegis of the Ministry of Human Resource Development, viz. National 

· Council of Educational Research and Training (NCERT) and National Institute of Educational 
Planning and Administration (NIEPA) which carry out regular research and surveys, and in-depth 
analyses. 

3.6.3 NCERT has been conducting regular educational surveys and the report of the Sixth 
Educational Survey was published in 1995. Highlights of the findings of this survey are: 
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Sixth All India Education Survey 
(Conducted by the NCERT) 

'Main Outcomes of the SuNey 

1. 94 per cent of the R'ural Population is served within 1.0 kilometers by Primary Stage 
2. 85 per cent of the f{ural Population is served within 3.0 kilometers by Upper Primary Stage_ 
3. Of the Total 8,22,486 schools in the country, 5,70,455 and 1.62,805 are Primary and Upper 

Primary Schools respectively. 
4. Of the total 15,39,06,057 pupils enrolled in all the schools, 9,70,29,235 and 5,40,71,058 are 

children enrolled in Primary. grades (Grades I -V) and Upper Primary (Grades VI - VIII) 
stages respectively. · 

5. Of the total 41,97,555 teachers, 16,23,379 and 11,29,747 teachers are employed in Primary 
and Upper Primary Schools. 

6. 84 per cent of the primary and 89 per cent of the Upper Primary Schools have pucca and 
partly pucca buildings. 

3.6.4 Similarly, NIEPA had carried out a research study on the regional dimension of 
educational development based on Fourth All India Educational Survey data. (Similar 
comprehensive analysis of the data of the later ,surveys has also been made). In the survey, the 
following attributes of schooling are analyzed: 

• Accessibility, 
• Availability, 
• Quantity, 
• Quality, 
• Inter-connectivity 
• Equity, and 
• Utility. 

In that study (School Education in India, Regional. Dimension), it was found that in spite of the 
progress in the quantitative expansion of eqao,ation and the apparent narrowing gaps between 
different social groups, inequities within the\eaucational system of the country continue to be 
quite sharp. The variations one observes in the regional distributions (lnier-State variations) have 
already been highlighted. 

Inequities get complicaied in the case of Scheduled Caste and Scheduled Tribes women in the 
rural areas of the backward regions. The literacy rate among this groupiin the 1991 Census was 
only 16 %. This was followed by SC-Rural Male (19.45 %), SC Urban F_emale (4225 %). If 
arranged as an inverse pyramid, the Non-scheduled _Urban populations '(both Male and Female) 
are on the top. Presenting the literacy level of different components cif the population brings out 
the nature of this multi-level system of inequities. Similar study of subsequent surv'eys and 2001 
Census might bring' out a. better picture, though even after the improved statistics, the pyramidal 
structure has not lmdergore any significant change in terms of reduc\ion _of inequities in any large 
measure. 1 • . _:, ~ . . 

3.6.5 The causes for educational deprivation in :!ndia have been analyzed in detail. The Indian 
Social Institute, in a program of research on sc;hooling, (E.P.W of July, 1998) identified three 
obstacles against universal elementary education, They are -

• Inadequate parental motivation, 
• Poverty (resulting in the shaping of parental motivation in favour of education of their 

male offspring, thus implanting gender ineq~ality in the'formative years oflife) and 
• Low quality of schooling. 
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The author concludes: "Therefore, there does app!Jar to exist· (more and more) a case for 
compulsory education, provided that (1) it is unaerstood to include compulsion on the state to 
provide adequate schooling facilities; and (2) top-down measures which concentrate on punitive 
action against parents, are avoid_ed." -. · 

3.6.6 The review of the Government's efforts in the direction of universalization of elementary 
education through school system, shows up both its gains and shortcomings. Gains lay in the 
direction of quantitative expansion, and shortcomings have been in the direction of quality and 
equity _as between different sections of the populace. But the biggest shortcoming has been gS 
the educationist J.P.Naik put it: "it was a wrong policy that we did not place adequate ,emphasis 
on direct programs of adult education to liquidate mass illiteracy". A review of the educational 
scflne cannot therefore be complete without reviewing .the progress on this front. 

Adult Education - Historical background and review of achievements. 

3.7 Eradication of illiteracy has been one of the major national concerns of the 
Government of India since independence. During the first Five Year Plan, the program of 
Social Education, inclusive of literacy, was introduced as part of the Community Development 
Program (1952). · 

3.7.1 · Efforts of varied types were made by: the States for the spread of literacy. Among 
these, the Gram Shikshan Mohim_ initiated in Satara District of Maharashtra in 1959 was one 
of the successful mass campaigns. It aimed at completing literacy work village-by-village 
within a short period of 3 to 6 months, through the honorary services of primary teachers and 
middle-school and high school students, supported• by the entire community. It achieved a 
good deal of success but suffered from the lack of follow-up due to financial constraints and 
some of its good work was lost as a consequence. In spite of these varied initiatives the 
program of adult literacy did not make much headway. 

3.7.2 The topic was dealt at length by the Kothari Commissiqn (1964-66) which 
emphasized the importance of_ spreading literacy .is fast as possible. The Commission also 
observed that· "literacy if it is tb be worthwhile, must'be functional''. It suggested the following 
measures, ' 

• Expa_nsion of universal schooling of five-year duration for the age group 6 - 11. 
• Provision of part-time education for those children of age group 11 - 14 who had 

either missed schooling or dropped out of school prematurely. • 
• Provision of part-time general and vocational: education to the younger adults of age 

group 15 - 30. 
• Use of mass media as a powerful tool of environment building for literacy. -
o. Setting up of libraries. 
• Need for follow up program. . 
0 Active role of universities and voluntary organisation at the State and district levels .. ; -

3. 7 .3 'The National Policy on Education in 1968 not' only endorsed the recommendations of the 
Education Commission but also reiterated the significance of universal literacy and developing 
adult and continuing (lducation as matters of priority. While the formal elementary education 
program was supplemented by a Non-formal Educatfon system, it was ajso-decided to undertake 
Adult Literacy programs culminating in the Total Literacy mission approach. 

3."7.4 A multi-pronged approach of universalization of elementary education and universal 
adult literacy has been adopted for achieving total literacy. The Natipnal Policy on Education · 
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(1986) has given an unqualified priority to the following three programs for eradication of 
illiteracy, particularly among women:- · -

(a) Universalization of elementary education and universal retention of children upto 14 
years of age. 

(b) A systematic program of non-formal education in the .educationally backward states. 

( c) The National Literacy Mission which aims at making 100 million adults literate by 
1997, 

The major thrust of these programs is on promotion of literacy among women, members 
belonging to Scheduled Castes and Scheduled Tribes particularly in the rural areas. . - . 

3.7.5 The Adult Education Program consists of three components: basic literacy (including 
numeracy), functionality and civic .awareness. The program covers different schemes so that 
finally it aims at helping learners achieve a 'reasonable degree of self-reliance in literacy and 
functionality and better appreciation of the scope and. value of science. The list of the various 
projects may be seen at Appendix II. 

3.7.6 Of course, even before Independence, there were adult education programs. Mahatma 
Gandhi had education as one of.his constructive programs, and as a mass campaign had·through 
his movement, tried lo make districts completely literate. Some success was also achieved. For 
instance Surat District, in erstwhile Bombay Presidency had been totally literate, but again 
relapsed into illiieracy for lack of follow-up. There were efforts at spreading by the Baroda Rulers, 
supplemented by a live library movement. Here again lack of follow-up and sustained efforts 
caused a relapse into illiteracy among the vulnerable sections. There were ·voluntary agencies 
working in the field. Some agencies as the Karnataka Adult Education' Council, Gujarat Social 
-Education Committee and Bombay City Social Education Committee has had large programs 
extending to the whole slate or a metropolitan city. Literacy House of Lucknow did 
commendable work in this field. It came· into existence' in 1953 when its founder, Mrs. Welthy H. 
Fisher established it. in small verandah at Allahabad, with a view to eradicate illiteracy and 
promote education in India. It was shifted to Lucknow in 1956. · 

3.7.7 The University Grants Commission, at its meeting held in 5th May 1971, considered the 
general pattern of development and assistance towards adult education in the university and 
agreed that "assistance to universities for program of adult education be made on a sharing basis 
of 75:25 and that the Commission's assistance to university would ·not exceed Rs. 3 lakhs for the 
Fourth Plan period." Departments of Continuing Education took. up the work of. "University goes 
to Masses". The slogan "Each:,one, Teach One" caughtthe imagination cif not only the students, 
but also a large number of educated individuals, and ii looked like these programs will meet a 
major success. However, like most enthusiastically launched programs, they also fell by_ the 
wayside. A Farmers Training and Functional literacy pltlject was launched in 1968-69, 
coordinating the activities of Ministries of Education, Agriculture and Information & Broadcasting. 
The Central-Advisory Board of.Education in its November 1975 meeting asked ,that the exclusive 
emphasis on. formal system of education should b'e given up and a large element of non-formal 
education should be introduced, within the system. 

3.7.8 In one sense, though the Non-formal edufation system was launched with its own set of 
objectives, the main purpose was to tackle the problem of dropouts from the formal system. The 
dropout from the formal system continues to hover arbund 50% and _have not shown·any great 
variation in the last four decades (Dropout rate ranging in Grades I-IV from 64.0 in 1960-61, to 67 
in 70-71, to 58.7 in 1980-81 to 44.3 in 1990-91. The dropout rate in•Grades V-VIII ranged from 
74.3 to 63.4 during these decades). It is not difficult to guess the collective identities of the 

257 



victims, children who fail to survive at school. They are children of landless agricultural labourers 
and subsistence peasants. Caste-wise, a substantial proportion of them belongs to the 
Scheduled Castes that have been granted special rights including reservation in higher education 
and representative bodies, in the Constitution. The situation of children belonging to many of the 
Scheduled Tribes is worse, especially in the central Indian belt. Forest-dwelling tribal 
communities have had to bear the brunt of State initiatives in dam construction, development of 
tourism with the help of game sanctuaries and mining. Apart from such desta'bJlizing 
experiences, bias against tribal cultures and languages also ma~es the school curriculum and the 
teacher a deterrent for the advancement of tribal education. There are about 40 million rural 
artisans in India. For them, the current standard school curriculum is trivial, and in a sense 
irrelevant and demeaning. No wonder, one realizes in a rather simple, unscientific way, these 
children stop coming to school early. Finally, the child residing in a slum, living in conditions of 
uncertainly and violence is always a likely case of early withdrawal or elimination. 

3.7.9 In keeping with recent trends in the international literacy movement, the emphasis of 
mass literacy programs in India shifted from 'literacy' to 'adult education' through the intermediate 
phases of 'functional literacy' and 'non-formal' education' during the last fifty years. The Policy 
Statement of the present program highlights the development of functional competencies and 
awareness of the adult learners as two of the three: equally important components-of the National 
Adult Education Program (1978). The third component is obviously literacy. Our Universities had 
also been roped into this activity. 

3.7.10 The National Adult Education Program (NAEP) was inaugurated on October 2, 1978. In a 
statement in the Parliament on April 5, 1977, the Union Education Minister declared that "along 
with universalization of elementary education, highest priority in educational planning would be 
accorded to adult education." The objective of the NAEP is "to organise adult education 
programs, with literacy as an indispensable component, for approximately 100 million illiterate 
persons in the age-group 15-35 with a view to providing them with skills for self-directed learning 
leading to self-reliant and active role in their own development and in the development of their 
environment."_ In concrete terms, three R's, social awareness and functionality are the tliree 
basic components of the NAEP. In spite of careful planning before the launch of this program (it 
had envisaged a phased. program), the Sardar Patel Institute of Social and Economic Research, 
after a survey carried out in the initial flush of enthusiasm, observed about the progress of the 
program in a progressive state like Gujarat: "On, the whole, while the NAEP in Gujarat was 
gen8i:(JIIY found to be addressed to the -target groups kept in view under the NAEP and it was 
found to have some other commendable aspects, all things considered, its achievement in terms 
of spread of literacy is rather modest, and more so in terms of social awareness and 
functionality". The report had gone on to say: "The more crucial aspects like the content of 
education, pedagogy, etc. can be probed into only if longer time is available, or ideally, on an 
ongoing basis. It is these aspects which. have contributed most to the continuing stagnation of 
even the spread of literacy in the country. This study is not sufficient to i_ndicate whether 
breakthrough in these areas is being made, and whether the adult education program is 
assuming the character of a Mass Movement as would be desirable and is clearly the intent of 
NAEP" (1979). 

3.7.11 Then came the National Literacy Mission (NLM). For a short while during the era of the 
high profile technology missions, some attention was given to issues like immunization, safe 
drinking water and litera·cy .along with talk of people's participation and social audit 'of these 
programs. In 1989, the district-based Total Literacy Campaigns (TLC) emerged as a program 
strategy for the National. Literacy Mission against this background. While it was correctly 
envisaged that the initial social mobilization for a 'time-bound campaign provides the inspiration to 
spark for a mass participation of people, volunteering their time and energy for a cause like 
literacy, the follow-up program was not worked out clearly. However, admitting and recognizing 
the many flaws and failures of the 'campaign approach', even as early as1994, NLM. continued 
with the same TLC strategy and tried to bolster it with better monitoring, internal evaluation and 
presently with a RJVival effort through what is called 'Operation Restoration'. Reviewing the 
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functioning of these programs, Avik Ghosh concludes: "The present focus of NLM on literacy has 
to shift, and similarly the mission-mode-time-bound thrust of NLM should give way to a more 
durable and sustained program of adult education that responds to the needs of adults as 
individuals and also as members of the disadv'imtaged groups". The Total Literacy Campaigns, 
initially at least, helped in fostering a participatory approach in dealing with this issue, though here 

, again, the problem of sustaining the momentum has remained. In the budget for 1999-2000, 
' allocation for the Rural Functional Literacy Project does not find a special mention. The overall 

allocation to adult education has, however, been increased by about 40%. 

3.7.12 Unless it be in the context of revolutionary social transformation, the lack of spectacular 
success in a program like Adult Education and of sustaining its momentum is understandable. It 
.is after all a far distant cousin in terms.of financial outlays to the formal system (In the budget of 
1999-2000, the total allocation of resources (both Plan and non-plan) for the four programs of 
Elementary Education,. Operation Black board, Non-formal education and Adult Education was 
respectively, 3037, 400, 350 and 113.4 crores respectively). Further, there is the very real 
problem of pedagogy. For instance, as Prof. Jalaluddin (1986) says: "While 1652 mother tongues 
have been identified in the recent censuses in India, only 15 major literary languages have been 
accorded political status under the Eighth Schedule of the Indian Constitution. Then there is the 
problem of script. In the context of a nationwide adult literacy and education program, the 
question of the acquisition of more than one writing system or even script by linguistic minorities 
becomes an important area of language planning. The term biliteracy is used in this context in 
India." Further in countries like India which have a long tradition of transmission of ideas and 
wisdom orally, such individual and societal transformations through a mass literacy campaign, are 
rather a form of renewal in nature than being additive or extensive". There is also the problem 
continued sustenance of the campaign approach. There are some hopeful signs of JCT-supported 
services being used to bridge the gulf. Some collaborative partnership of the Government of India 
and non-governmental agencies iri partnership with International Organizations and private sector 
has been mooted and the results of such collaborative efforts may perhaps show a way . 

• 
3.7.13 And yet, the importance of this component cannot be gainsaid. "In our country, numerous 
persons enter adulthood without proper education and consequently their self-confidence is 
shaky." In a fast-changing environment of economic and cultural change, they will continue to be _ 
edged out unless their capacities ,are actively consolidated and improved so as to encounter the 
world outside on equal terms". This program can be in the nature of a Sunset program (referred 
to later in this Paper); but till then, i.e. literacy becomes self-sustaining fact with self-arising 
demand for its very usefulness and need for a fuller life, no Government should be allowed to 
ignore this aspect. 

Need for community support to supplement Government effort. 

3.8 It is .perhaps wise to reminisce on the "Education For.All" document which says: 

"It will be against the spirit of the Constitution to allow elementary education to 
suffer from inadequacy of resources. As far as funding elementary education 
and literacy pmgrams is concerned, it should be viewed in the framework of the 
Constitution. It is not just the Department of Education, but all the government 
departments, which should be made to allocate substantial resources for 
elementary education, as no sector can develop significantly with illiterate 
masses. In fact, the whole nation should feel responsible for the development of 
education in the country." . 

In the system of central planning we are used to in this country, only the resources required from 
the government or puplic sector agencies are taken into account. However, for an activity like 
education, there are considerable costs borne by the children and pareots. These costs are not 
included in the financial implications presented, except for the provision of incentives like books 

259 



and uniforms to the weaker sections. The Constitution has directed that education for children in 
primary and upper primary levels of education should be free. This has been so far taken in 
practice, to mean that schools should not charge any fees. The cost incurred by parents for 
education of their children has been ignored and 'has not been considered as a violation of the 
directive of free-education. In view of the paucjty of resources, it may be pragmatic to continue 
this approach. and letthe parents bear costs of this nature, while underscoring that ideally these 
costs should be borne by public funds. "-

3.8.1 We may also have to move from the concept of exclusive responsibility of the 
government for education to shared responsibility between the government and the community. 
This would not be difficult, keeping in view the tradition in India of community support to education . 
from ancient times. This will be also consistent with the_ general approach of decentralization, 
community involvement and people's participation. For safeguarding democracy and 
strengthening the foundations of the integrated nation, ii is necessary not to compromise with the 
requirements of these basic needs in education. It should be noted that without--adequate 
resources, financial, physical and human, our target of Education For All will remain unachieved 
even by the turn of the century. lfwe have to enter the twenty-first century without the burden-of 
the unfulfilled goals originally p°roposed by the Constitution makers of India, substantial resources 
should be allocated to elementary and adult education programs. 

CHAPTER IV 

INTO THE FUTURE 

4. The emerging trends .are discussed in this Chapter. The need to go into a learning mode 
as also. conditions for creating capabilities in the education system to meet the needs of 
knowledge _growth, communication expansion, reinforcement of· cultural roots is indicated. 
Changing needs of Educational Technology and e~try of computers and Integration of Information 
and Communication.Technology demand new structures, which the system should be able to 
assimilate. Renewal of education also calls for provision for regular reviews, which reckons also 
changing scenarios and developments in emerging technologies. 

4.1 In a UNESCO publication, "Education in Asia and the Pacific", Raja Roy Singh has rightly 
written: 

"The dynamics of education and its role in each society in development and 
transformation make it essential that education continuously renews itself in 
order to prepare for a future rather than for obsolescence. This. renewal process 
derives from a variety of sources which include: the growth of human knowledge, 
which is the basic component of education; ttie heritage of collective experience 
and values which education transmits to _the new generations; the means and 
methods of communication by which knowledge and values are transmitted and 
the new values and aspirations which the· human spirit adds to the collectiliiJ 
experience and wisdom of the past or by which the heritage of the past is 
reinterpreted and reassessed." 

Change from teaching to learning process 

4.2 The books Learning to Be (UNESCO 1972) and The Learning Society (Hutchins, 1962) 
are poin_ters to the future directipns that educational process will have to take. Now: learning 
process is replacing the teaching process. Nobo9y teaches any one, but men learn from each 
other. · In other words, all are--learners. The aim of education is not to fit people into a system but 
to help them develop their human powers. (Hutchins 1968). The new developments in the field of 

260 



learning have been due to the significant and path-breaking contributions by many scientists: 
Rogers (1969) by emphasizing the importance of nurturing.self-direction and fulfillment; Brun!,lr 
(1966) by stressing the importance of autonomy,_ self-reward and discovery as the main way of 
learning; and Friere (1972) by his emphasis on conscientization·as the main goal of education. 
The shift in emphasis can ,be seen from coping behavior to expressive behavior (using the 
terminology by Bruner) or from prescriptive behavior to liberating behavior (using the terminology 
by Friere) or from direct influence to indirect influence using the concept developed by Flanders 
(1970) 

4.2.1 Three distinct global developments that may affect future of education are: 

1. Know/edge Growth. The speed with which the growth of knowledge is now taking place, 
its range and sweep, are epitomized in the expansion of knowledge in science and 
technology. It is estimated that in the period 600 BC to AD 1700, the body of scientific 
knowledge doubled every 1000 years; from the beginning of industrialization until the · 
early twentieth century, the doubling period accelerated to about 200 years; and now in 
many scientific fields, knowledge is doubling every 15 years or so. Moreover, the lag 
between a discovery in a fundamental science and its technological application has 
narrowed remarkably. This enormous growth in the volume and application of knowledge' 
impacts on every aspect ot"modern life. P.arallel to the rapid growth of knowledge is the 
increasing velocity with which knowledge is being circulated. New configurations in the 
fields of knowledge are emerging and are tending to efface to ~ome. extent at least, ihe 
old established demarcation lines betw~im the natural sciences and the social and 
human sciences. Cross over points are emerging between the major fields of human 
activity. Another direction of advance is the aggregation of different components of 
traditional disciplines into new integrated fields. The most practical conclusion that we 
draw on education planning is, ther~fore, ·that the options open to learners in regard to 
fields of study should not _be closed too ear,ly. 

• 2. Eduqation and Communication. In. perhaps no other fields has there been such a 
profound revolution as in communications and informatics. The communication 
technologies have multiplied and became .more and more powerful. The development in 
computer technology will soon affect every individual. Telecommunications and data 
p(ocessing have already increased dramatically the volume· of information readily 
available as well as its accessibility. Integration of information and ·comm!Jnication 
technologies is a new challenge·before the educational administrators. This calls for -. :. . .. 

• a need for research and development in the information and communicatio~ 
technology; 

• creation of scientific and technological capacity to crucially use these technologies 
which represent a power of unlimited possibilities; 

• discrimination and selectivity :arising ,from information overload. There is also, an 
increasing danger of the deliberate m~nipulalion of information such .that the models 
of ,reality that people learn: from the' media are either incomplete or distorted. In 
curriculum development, that which is .omitted may be as ·important as that which is 
included. 

3. Education and culture. The other source of educational renewal .is the cultural heritage 
reflected in the whole range of expressions, which give meaning and worth b the 
society's being. The need for a reaffirmation of cultural identity is .more urgent today 
because of the tendency towards uniformity .and homogeneity generated by economic 
and material forces and the mass media. Next only to the family, the school is the. most 
important institution for the transmission of cultural values. Role of education, an 
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indispensable role, is to be a medium in which the various new influences are assimilated 
in the cultural stream. Education has a vital role in promoting the processes by which 
scientific an_d technological knowledge is assimilated in the fabric of national life without 
detriment to the people's values. There,iia 'cultural' dimension in every subject taught in 
the schools. This needs to be brought out in the methods of instruction. 

4.2.2 The tools and techniques available· for pedagogy and androgogy are· also undergoing a 
major change. Educational Technology Is the new addition to the armamentarium of pedagogy in 
the future. The phrase 'Educational Technology' was defined by the National Council of .k,--· 
Educational Technology (UK) as the development, application, evaluation of systems, techniques 
and aids to improve the process of human learning. It has a wider connotation than simply the 
use of electromechanical and other aids in teaching. It places as much stress on educational 
ideas as on eduei!.tional inventions. II can only be of value if it is really integrated into the entire 
system. ·There are two approaches - hardware and software - in educatio·nal technology. The 
hardware approach is based on the application of ·engineering . principles for · developing 
electromechanical equipment like motion pictures, tape recorders, teaching, machines, 
computers, videotape, closed circuit television, etc. The seco'n'd approach, i.e. software-approach 
uses the principle of psychology for behavior modification purposes. There are two trends or 
directions of educational technology: towards mass instructional technology and towards 
technology designed for individual instruction. Mass transmission technology capable of making 
educational messages is available to millions of children and adults. Television is the most 
ol;>vious example of mass instructional technology. Tea·ching machines are examples of 
individual instructional technology. 

Distance learning 

· 4.3 Distance learning, an aspect of use of ·Educational Technology; can thus transform 
traditional ie?rning. Learning at one's own pace and at his convenience will get stressed. 
Attending formal classroom instruction puts severe stress both on the learner and the Society. 
The former has to schedule his activities in the structured requirements of a formal classroom, 
which for a person already working may be difficult. ·The latter has to g,apple with difficult-to-find 
resources to provide for the escalating costs of education. Distance education ·overcomes these 
hurdles. Use of satellites is rapidly changing the concept of conventional education., Students. 
need no longer be limited by lack of access, shortage of teachers or interference from work. 

Computers 

4.4 Entry of computers in the Educational Field can be stated to have caused a paradigm 
shift in the field of technology so much so that we cannot afford to, be left out of computer literacy 
in· any future plans for education. With computers, the technological revolution can be stated to 
have come into the classroom. Technology is an enabling tool. It facilitates the process of writing 
so that students and teachers alike can interact with the text in useful ways that are difficult with_ 
paper and pencil. Experience at MS Swaminathan Research Foundation as well as in many 
villages .in Pondicherry and Madhya Pradesh .have demonstrated that a high• level of formal 
education is not necessary to gain operational computer literacy, and as a functional education 
tool, it is valuable. 
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Computers across the Curriculum 

The term 'Computer literacy' covers aspects both of learning about the computers and of learning 
with, from and through the computers. It involves consideration of the application of the 
computers in the educational settings and the society at large. The Computer is a general
purpose tool and can be effectively used in a large number of activities in the teaching-learning 
process. Some of the common programs are: 

"""'<"'.::Y.:. 1. Computer Assisted Instruction {CAI): In this mode, the Computer acts as a teacher teaching 
new skills or concepts or providing practice for learners. ' 

2. _ Computer Based Learning (CBL) or Computer Assisted Learning (CAL) which could be 
assisted for a variety of purposes such as Simulations and Modeling, Instructional Games, 
Information Handling, Demonstrations, etc. 

3. Computer Managed Learning (CML) where the Computer serves as a tool to help in the 
management of student learning. -

The changing methods of storing information now mean that computer literacy becomes a 
fundamental component of literacy itself.· Commonly included in the objectives of computer 
literacy are: · 

(a) An awareness of Information Technology and how _it affects day-to-cjay iiving. 

(b) An understanding aboufthe importance of information to aid decision-making processes. 

( c) An understandina of Man: Machine interaction sa that the tool can be used effectivelv. 

Integration af hiformation and Communication Technologies 

4.5 Integration af Information and Communication Technologies, {ICl') with school needs 
serious consideration. Teachers; educators, curriculum developers, evaluators and others will 
have ta redefine their roles to tackle ICT rich environment and harness its full potential for the 
benefit af learners. Information media are bringing _about dramatic changes and are facilitating the 
cammunicatian afinformatian between instructor and learner. These media .have also produced 
a basic easing af spatio-temporal limitations and creation of new learning spaces based an 
information networks. These may call for structural changes. Our politico-administrative 
structures should be interpreted flexibly enough not to obstruct these winds of change. . -. 

Renewal and periodic reforms: 

(a) International experience 
:::.:,i:;!" 

4,6 A reference has been made in the beginning of this section•for !tie need for renewal· 
process. Updating is very essential in educational processes. In this field, bath individuals and . 
nations have been known ta slide down unless a conscious effort is taken to keep 'awareness' at 
the best pitch. Knowledge expands and values undergo a change laking subsequent experience 
into account. As .the noted American analyst David Halberstam says in !The Next Century': 
"National security was-no longer an index of weaponry (essentially a missile:and tank count), if it 
ever really was, but a broad array of factors reflecting the general state of national well being. It 
included the ability of a country to t1ouse its people, to feed them, to-educate them, to-provide 
them with opportunities in keeping ,with their desires and education, and to· instill in them trust and 
optimism that their lives were going to be valued and fruitful." According to :him, though the 20

th 

. century was an American century, the next century was no more theirs. I\ v.:as possible to make 
20th century an American century because of its concern for 'humane' values and 
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democratization. Ensuring cultural and ethical values while at the same time adopting 3 R's is a 
challenge that has to be adequately tackled. • 

4.6, 1 · Concerned wiih maintaining its economic and social initiatives ·without losing sighi of the 
various cultural accumulations and traditions, the Japanese Gov.ernment decided to adopt the 
following five concrete measures for educational reform:. (I) the deveJopment of life-long 
structures; (ii) the diversification and reform of institutions of higher education; (iii) the enrichment 
and reform of elementary and secondary education; (iv) reforms for coping with 
internationalization, (v) reforms for pqping wjth ·the information age and (vi) the reform of,£;-_, 
educational. administration and finance. Slll)ilar studies for reforms have been undertaken in other ·•- · 
countries too.· And if Japan. has been cited as. an example, it is to point out the. need for the 
reforms even in the best of circumstances. ' 

(b) National experience : ,:\, 
'i•_;:t-::. i•-~ 

4.6.2 For the future, in our"6;se, of. particular reference is the need to focus on the core. and 
permanent aspects of educatio'ri':so' that Constitutiona) guarantees can ensure th.at the most 
important aspects are not lost sight of .. Our Indian experience has also been spelt out in_ many a 
fora. J.P.Naik identified the ·causes for our failure in the field of primary education: (a)· We have 
made no attempt to introduce those radical structural changes in the formal system.of elementary 1.· 

education. (b)Exclusive reliar)Ce on full-time formal education has an· inherent bias in favour of 
classes and a built-in unsuitability for the education of the masses. (c) There is a general view ·1 
that standards in education have continually and alarmingly deteriorated in the last few years, 

1 

which may be only partially true. (d) There should be an early end to, the ,dual system which we 
now run at all stages under which the classes have access to a small group of high quality elite 
institutions while the masses are compelled to study in public institutions of poor quality. Krishn.a 
Kumar (1998) lists three additional tendencies discernible in the currentscenario in education: the 
first is related to the drastic reduction in the number of children who proceed beyond the primary 
and secondary stages; the second, the preponderance of higher education, with the culturally 
dominant and economically stronger sections of society using the state's resources to consolidate 
their hold on the state apparatus; and third, the inherent divisiveness in the system which protects 
class interests. 

4.6.3 Thus· the causes for apparent failure of universalisation of primary education are many; 
the overall picture is a mixture of. )ight and shade. Standards have definitely improved in certain 
sectors. The number of good institutions and of first-rate students have considerably increased at 
all stages. There has been a steac;ly improvemeni in average qualifications and remuneration of 
teachers and some improvements in curricula and. teaching material. But there has also been an 
immense incre·ase in such negative factors as the .rapid increase in sub-standard institutions, 
deterioration in facilities and conditions of work and service in large number of schools and 
colleges, of the breakdown of the examination system through large-scale practice of unfair 
means. The list can be enlarged to cover different aspects. To maintain social cohesion, is an aim 

. of education as also the purpose of our Constitution. Hence also the need for vigil on this front. 

CHAPTER V 

PROMOTING LITERACY:-SOME IMPLEMENTATION STRATEGIES 
. . 

5. In this Chapter, a possible Model for achieving the goals of universisalization of literacy 
and primary education in the country is suggested,,where the main theme is decentralization and 
development of a Systems-Model to facilitate mobility and life-long learning a_nd education. 
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Our goals and targets 

5.1 It has · already been mentioned that the constitutional goal of universalization of 
elementary education directed in Article 45 has long since expired. In the approach paper to the 
Tenth Plan, the non-achievement in this field has been accepted, and the revised target year to 
achieve universal access to primary education has been pushed to 2007. Similarly, the i;-:ye!s for · 
progress in literacy has now been fixed at 72% by 2007 and 80% by 2012. In view of the 
progress already achieved, these targets are not unrealistic. . Nevertheless there is need for 
readiness to accept modifications and changes and even new structures to achieve the goal, 
instead of merely relying on the existing scheme of things, alone. Fresh initiatives will be 
necessary. As far back as 1966, the Second Education Commission observed: "It is no longer 
desirable to undertake educational reforms in piecemeal fashion, without a concept of the totality 
of the goals and modes of the educationa/ process. To find out how to reshape its component 
parts, one must have a vision of the futuYe. This search for practical alternatives are 'parts of a 
genuine strategy of innovation seems to us to be one of the primary tasks of any educational 
undertaking.". 

5.1.1 In one sense, it is true that the education system has_ undergone many types of changes 
and experiments. Many a new thought and idea has. been tried out and implemented at some 
point of time and in some part of the country. The various Departments of Education of the 
Universities all over the country have been deliberating over the various facets of the problem 
and the treatises submitted for the M.Ed. ·and Ph.D courses are a veritable storehouse of ideas. 
Then, there are the various Centres of Advanc_ed Studies which can distill the various ideas and 
have also been rendering advisory services. The number of enquiry commissions, whether it be 
the Royal Commissions, or Commissions appointed thereafter headed by Indians of eminence, 
are not insignificant. As instances of the latter, the reports of the Radhakrishnan Commission or 
the Kothari Commission have been truly incisive and have been given due considera\ion and 
even acceptance. Gunnar Myrdal said it all when he wrote: "In India, in particular, there has been 
much honest and penetrating discussion of the problems, though little action. The excellent 
Report of the Education Commission, 1966, is outspoken; the educational system 'is tending to 
widen the gulf between the classes and the ma~ses.' The Commission's- observation: 'Indian 
education needs a drastic reconstruction, almost a revolution .. This calls for determined and large 
scale action. Tinkering with the existing situation, and moving forward with faltering steps and 
lack of faith can make things worse than before' is quite relevant in this context. 

Purpose of Education - some views 

5.2 True enough, education is a 'vast, shapeless and vexatious subject' .. In a country of 
continental proportions, with its different communities and people with different socio-economic 
backgrounds, and literally living in different centuries in terms of thought, the aims of education 
can be at variance with the, thoughts of experts in the field. And even among !tie latter, there are 
different perceptions. A few quotes from some of the Experts are interesting. · 

"One reason for the 'chaos' in education is the burgeoning of new opportunities 
and aspirations for hundreds of millions who had so long been denied all 
education and were living at a level of tragic deprivation. Education is the key to 
help us in the transition process to the Age of Science and Ahimsa, and 
therefore, education, which does not value and promote excellence is, in the end, 
'a waste of effort and resources'. To support excellence is not to oppose the 
concept of equality of opportunity." (Dr. D.S. Kothari) 

"l'he theory of education is summed up in its being able to instill in a person 
"knowledge, skill, equipoise, understanding and gentleness, as these values are 
connected with the faculties of man and his soul". (Dr. V.K.Gokak) 
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"The basic issues are: how education can meet the variability of man, how it can. 
design education to aid evolution rat~er than retard it. How does education -
discover what a child is good at and encourage it? How can children develop 
sensitivity to others and to their environment? How early do we begin language 
education? How do we weave manual skills and linguistic skills so as to develop 
proper altitudes to science and technology, not. merely to glorify science but to 
make. it understandable to children and adolescents, to convey to them both the .. 
positive and negative aspects of technology and science." "We keep on forgetting 
simple things: it Js easier to learn a .language at the age of four rather than at 
forty; it is happier for children to work together than against each other; It Is wiser 
that children are given opportunities on occasions to find out for themselves what 
they like ·and what th!lY are good at than.to prematurely 'guide'. them into narrow 
grooves. As to 'what they like' and 'what they ere good et\ it Is Important to 
remember that the two are not synonymous and we can be misled, A child, too, 
can mislead himself or herself; because of the visible as well as lndlre_ct power of 
suggestion of family, friends and school teachers. Another forgotten element ot ! 
rather often disregarded aspect Is the need to acquire technical or manual skills, 
not from a Thoreausque moral ,point of view but from a basic anthropological 
understanding of the connection that exist between the movements of the 
fingers, particularly the opposable thumb and the association centres of the 
brain. We often work so that we can think." (Dr .. B.D, Nag Chaudhri) 

"The principal goal of education is to create men who are capable of doing heW 
things, not simply of repeating y.,hat othe"r generations have done- men, who are 
creative, inventive and discoverers. The second goal of education Is to form 
minds, which can be critical, cah_ .verify, and not accept everything they are· 
offered .. The great danger today is of slogans, collective opinions, Md ready• 

• made trends of thought. We have to be able to resist Individually, to t:rltitlze, to 
distinguish between what is proven and what-ls not", (Jean Piaget) · 

Some experiences In the past 

5.3 There is a need for a core curriculum to bring nearly all. ·pupils above a certain threshold 
of learning, for thereafter all subsequent .learning Is made easier. But then, there is also the 
concern for democratization of primary education. As a UNESCO publication puts it: "A,primary 
school that fails to achieve_ certain minimum and useful objectives, that fails to meet the people's 
needs, that fails to interest either the children or their parents, will inevitably .end up by losing in 
one way or the other". 

In efforts to bring in cer;tain integration, even well-planned curriculum contents have to be toned 
down. In Gujarat, for instance, after the introduction of the new education policy after the 
acceptance of the Kothari Commission Report,' because of the end-of-term certificate or diploma, 
the final examination content had to be toned down and alternative subjects had to be offered. 
Instead of New Mathematics, Commercial Arithmetic and Instead of New Science, . Everyday 
needs of health and hygiene, were allowed. In that very State a battle royal was waged on the 
introduction of English at the V Standard or VIII Standard. The battle was both political and legal. 
Then there is the qifferent perception of what the 'average' rural lad oi lass needs. We have thus 
in. both Gujarat and Maharashtra, parallel streams of the normal school system· and the basic and 
post-basic schools. At the secondary the plethora of examination bodies in addition to the 
different State Secondary Examination Boards is part of the same malady of what is perceived as 
the purpose of education. Even the medium of instruction whether ii should be moli)er tongue 
only at the primary education level has been a matter of many an academic and legal disputes.· 

5.3.1 In such an environme~t. innovative experiments could be inhibited because of the 
competing and variant expectations. At the same time, what it portends is the fact that in our 
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country, there could perhaps be no one solution. In a multilingual and_ mu!ticultural envi!onment 
where the people also live in varying socio-economic background and m different centuries even 
in the realm of thinking patterns, one pattern is certainly not the answer. The problems of 
universalisation of education are also ,even otherwise real. 

Some causes of concern 

5.4 In the special issue of.the International Yearbook of Education on "Primary Education on 
the threshold of the twenty-first century" (International Bureau of Education, UNESCO, Geneva, 
1986), Ramamoorthi identified the following as the main problems, difficulties and obstacles to 
the universalisation of primary education in most of the developing countries: 

1. 
. ' 2 . :1: 

3. 

4. 
5. 

6. 
7. 

A lack of financial resources coupled with the escalating cost of education. 
A high rate of population growth in relation to the available limited resources 
Deteriorating and inadequate physical facilities for education, such as an inadequate 
number·of school buildings, essential scholastic and other educational materials 
An inadequate supply of trained teachers, 
Inhibitory cultural attitudes in these countries' communities, particularly bias against the 
education of girls and the physically and mentally handicapped. It should be pointed out 
that economic constraints tend·ta·lintrench these inhil?itory attitudes. . 
High drop-out rates in primary schools 
Unattractive terms of S\)rvice for teachers. 

. ' 

5.4.1 Thanks to sustained efforts taken by Government of India both in the field of education 
and Family Welfare, the problems are no more insurmountable, as can be seen from the positive 
trends in the Census and Educational Survey reports. While the problems of resources will 
continue to plague us, the problem· of community involvement has to be more constructively 
thought out. Centralized governments and administrations will have . to move towards a 
pronounced form of decentralization of primary education. 

5.4.2 . As stated earlier, there have been innovations' and changes made in the system. 
·Instances are· many where th\) State Government have handed over Government Schools tci 
private education trusts for management along with required funds. In Maharashtra and Gujarat, 
many a Sarvajanik Sikshan Society has come up· to take up such responsibility. Similarly there 
have been ·technical schciols and participating schools also. Why these efforts aid not yield 
expected results is a matter of study. However,.the fact' that an experiment failed at one point of 
time or at a particular surrounding, may not be a bar to try it again at another point of time or 
place. While it is true that what is right iri theory may always be right in practice, it is aefinitely 
true that what is wrong ih theory can never be right in practice. Withi_n that' parameter, 
experimentation will have' to go on and decentralization is a key to this process of 
experimentation. · 

5.4.3 The comments expressed by Dr. Adiseshiah are relevant: 

"First, we need tci commit ourselves whole-heartedly lb the principle of 
decentralized planning as against the tradition of centralization that we have built 
up, and then face its implications which, inter alia, include_ questions of .(1) 
whether block-level ,educational planning can be developed without all planning - . 
agricultural, rural development, health, housing, etc. being planned at the ,Block 
level (Can there be an island of purity in an ocean of impurity?) (2) whether the 
poorly equipped rural school with the various rural power networks that control 
even this low-level educational unit is capable of planning its conlefll, learning 
methods and timing'. How can we avoid local control of education becoming 
another bonanza for the elite urban schools? What does this involve in ihe way 
of strengthening the rural school infrastructure?" 

267 



0 

Functional Literacy through Modern Information ~echnology 

5.5. Specially in the area of Adult Education, the concept of functional literacy has been 
discussed earlier. Conventional methods of education involving mastering a script, l~arning worps 
and sentences, etc., that have no direct relationship to everyday life such learners, have to give 
place a learning that is directly relevant to them. The Education Division of the Tata Consultancy 
Services claims to have evolved a system where the learners are ,exposed to a set of words and 
pictures that have a direct relevance to them. A set of about 500 words or so form the vocabulary, 
and by repeated exposure of these words and pictwes, the learners become familiar with them 
and learn to recognize them. This knowledge enables them to even read newspapers and 
magazines and activates an interest In the learner to. know more. If necessary, they can the'n join 
a formal education program. Video projections and large computer screens aid such· 1earning 
process. 

. A Systems Model proposed 

5.6. Can the present model with Its_ structured hierarchy of time-dependant learning levels, 
single point entry, isolation from society and the marketplace, outdated learning content, 
irrelevant evaluation techniques and class-biased survival be replaced or at least be 
supplemented by a Systems Model? The latter model will need the following action steps: 

1. Launching the non-formal education sub-system for the two priority groups- school drop
outs In the age group 6-14 years, and working adult illiterates in the age group 15-40 
years, Involving devising functional curricula, producing learning materials, mobilizing 
teaching resources from trained teachers as well as progressive farmers, engineers, 
musicians, dramatists and sportsmen, and using existing buildings, laboratories and 
workshops for running the concentrated courses. , 

2. Reorganizing the·existing formal education sub-system into multiple-entry·and exit points 
at its different levels, so that students could enter, leave and reenter the school and 
university system at any one of several points to answer the call of work ih the home, 
farm, factory or office, continue their education through organized non,formal programs 
and reenter the school or unive(sity et appropriate· points when they so desire· In order to 
acquire further learning skills. The launching of the non-formal education system and the 
reorganization of the formal.system will help the system s~rve the majority now excluded. 

3. Establishing the relationship be~een the two sub-systems involving crossover points and 
the feed-in and feed-out provisions and. the nexus between their educational content, 
methods and technologies of teaching and learning. . 

4. Vocationalizing the second level through a system of diversified learning experiences in 
higher secondary schools and technical schools so that such work-based education is 
freely available to all up to the a·ge of 15 or 16 years in school and out of school and 
becomes the constructive skill forming a terminal point for BO per cent of the full-time 
students entering the school stream. 

Can Educational Funding Become Participatory ? 

5.7 Earlier a question has been raised whether the State should be the only funding agency 
for promoting literacy and· education programs. NGOs and Corporate lnstituUo_ns should be 
encouraged to take interest in such programs. Most of the NGOs are, however, dependent only 
on government funding for their activities, and funding them for this activity will be only an indirect 
government support. With large business houses expressing interest in Welfare measures, at 
least in the geographical regions in which they" operate, they can be encouraged to contribute to 
such causes. Local lnslituiions like Panchayats and Gram Sabhas should also be encouaged to 
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take interest in these activities by impressing on them the fact that an educational community is 
Innovative, peace-loving and involved in community affairs. 

Such experimentation will have to continue and hence the need for flexibility, periodic review and 
autonomy and the host of other Institutional safeguards spelt out in the concluding sections. 

CHAPTER VI 

ISSUES FOR CONSIDERATION 

6. In this Chapter, some issues arising from the foregoing discussions, which should find a 
way as constitutional or legal provisions into our educational structures, are discussed. The need 
for consensus, application of sunset laws to avoid obsolescence, special considerations and 
structures because of the altruistic nature of the pursuit etc are some of the directions indicated. 

Universallzatlon of Education: Need for Consensus 

6.1 Fortunately for us, there is a general consensus about universalization of elementary 
education as our credo. This issue has to be beyond politics - in fact, the whole .basis for access 
to educational opportunities at all levels has to be a non-party matter and discus~ion of its 
aspects should be beyond party politics an cut across party lines. All major poliUcal parties have 
put it high on their agenda. It is also a positive factor that successive governments have 
expressed their priority for education. This has· now been made an important component of 
National Human Development Initiative (NHDI) and also the Prime Minister's Special Action Plan. 
In a situation when the need for strong political commitment is being increasingly felt, these 
proclaimed intentions of the government are certainly welcf)me, and help to keep the momentum 
alive. · 

6.1.1 When education has had a strong and consistent_ political commitment ,in the State, the 
tangible achievements it can mark, is indeed remarkable. As far back as 1819, the ruler of 
Travancore in south Kerala called for the State to meet the cost of education. Facilities were 
provided for· everyone to have access to education either free or at a small nominal cost. The 
State continued to make progress and Universal Literacy was achieved: in 1991. The State 
continues to top the literacy chart even in the Census 2001. The case is· cited to indicate the 
Importance of enlightened leadership 11,'i!h prowessive ;-iieivs.to achieve. goais. 

Educational Opportunity as a Fundamental Right 

6.2 Education is a value in itself and is the bedrock on which any edifice of equality of 
opportunity can be erected. It opens the road to progress and literacy. is a measure of human 
development. It is easier to plan for sound economic development and a stable political system 
in an educated society. There is, therefore, every reason to canvass for:Right to Education being 
incorporated as a Fundamental Right. 

Learning process is complex and demanding 

6.3 . The learning process is not only complex but also demanding. Ald_ous Huxley wrote, 

. "There is no substitute for correct knowledge, and in the process of acquiring that 
knowledge there is no substitute for concentration and prolonged practice. 
Except for the unusually gifted, learning must ever be hard work. Unfortunately 
there are many professional educationists who seem to think that children should 
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never be required to work hard. Whenever educational methods are based on 
this .assumption, children will not in fact acquire much knowledge; and if the 
methods are followed for a generation or two, the society, which tolerates them, 
will find itseltin full decline. We are human because, at a very early stage in the 
history of our spe_cies, our ancestors discovered a way of preserving and 
disseminating the results of experience". 

Cicero told the unvarnished truth in saying that "those who have no knowledge of what has gone 
before them must, for ever, remain children". There is no denying the fact that the histories of our 
developments in many fields have to be properly projected. But this should not take away the 
requirements of discipline involved In the learning process. What is required is ensuring 
irreversibility and giving a sense of perspective by not distorting history. Planning the contents of. 
curriculum for the young mind that gets easily swayed by 'what'is taught' rather- than 'what is'· 
desirable to teach", is probably -more difficult. The commitment of the various political pa"rties on 
universaliiation of elementary education must also converge irito a conse;nsus ·on content and 
dissemination. 

Application of Sunset laws 

6.4 Sunset is one of the most refreshing and significant legislative concepts borrowed from 
the American history. The idea of self-retiring government programs embodied in the concept of 
Sunset has· generated widespread among people who have been worrying about the continued 
growth of government, unending expan~ion of bureaucracy and insufficient accountability ai:id 
consequent irresponsibility in government spending. This also serves as an accountability tool. 
Most of the ·contemporary proposals for Sunset legislation encompass the principle of economy in 
government spending, a definite course of·action to ensure adherence to that principle and an 
imagery of the fading away of programs. that were useful ih the past, but no longer useful or 
relevant. Agalnstthe backdrop of parliamentary control over expenditure iri India, the principle 
of Sunset assumes particular relevance and importance. 

However, the principle of Sunset Legislation has a· special significance where time targets for 
some activities have been' prescribed. The withdrawal from the statute books of laws and 
provisions, which have become c;,bsolete or tiave acquired the nature-of anachronisms, is equally 
important. A proper sunset legislation will certainly supply the action forcing mechanism, to 
compel the legislature to make an. evaluation of prog'rams and give it an unprecedented amounf 
of power to effect changes in specific exper:,diture items, The concept of sunset legislation, 
where the sun sets on the law after a duration has to be invoked regularly and in-full awareness. 
Our Constitution makers had prescribed time limits for a number of provisions. These time limits 
have been treated rather lightly or extended to suit the convenience of governance. In matters of 
education, these sunset laws should be adhered to, and the degree· of accountability to the 
people's forum absolute. Can we say as to whether this holds true for our constitutional provision 
or for that ·matter our administrative and legislative fiats in the field of education? Does our 
Constitution have a provision to analyze such extension of the sunset laws through the means of 
a different microscope? Is such a differential treatment called for?' - . ·-· 

Autonomy 

6.5 Once education is considered bedrock as ·stated above, do we have Constitutional 
guarantees to ensure that the sanctity for the schemes. and the financial outlay is honored? For 
instance, judiciary Is· considered such a non-political organ, and we have Constitutional 
guarantees to ensure its autonomy by way of such provisions as being a charge on the 
Consolidated Fund, etc. Does education merit such a consideration at some level at least? . . . ' 
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Continuous review and perlodlcal reforms 

6,6 If renewal, reform and rethinking are fundamental to the process of education, can the 
Constitution ensure that these take place and are not subject to the whims and fancies, or 
become matters of lower priority, because it may irivolve ruffling of some feathers? 

Lack of ambiguity In pollcy formulation 

6.7 Is It necessary to make certain provisions unambiguous at least in matters of education, 
as not to be dependent on_judlclal activism? Today part of the gains in education has to be 
related tci the widest amplitude given to Art. 21, which had to travel a full circle from the days of 
Gopalan to Maneka Gandhi, as pointed out in D.D. Basu's commentaries? One amendment has 
already been brought, for Instance. Can we expect a Constitutional amendment to accelerate 'the 
demand for accountabllit¥ In the system of education, particularly from its bureaucracy?' 

Flexible lnstltutlon·a1 structures. 

6.8 Are .the structural changes required in the field of education hampered by treating 
educational structures at par with industrial or commercial structures? When profit or commercial 
gain Is not the motive and there could be other partners in the process whose interests are to be 
protected, can a different yardstick be applied, which is different from the industrial or commercial 
enterprises which normally .follows the principle of what the traffic can bear, when structural 
changes are necessary? Can there not be other structures specific to educational institutions to 
protect the interests of other stakeholders, and to ensure a certain. degree of autonomy and 
Insulation froni political buffeting? · 

The above are some specific Issues that have ernerged from the foregoing discussions, answers 
to some of which will have to befound in the suggestions for changes indicated later. · 

' ' . 

CHAPTER VII 

SUGGESTIONS FOR AMENDING PROVISIONS 

' 7. In this Chapter, seven illustrative areas are indicated with possible amendments therein. 
These are areas of high priority taking into consiileration 'the arguments elaborated in the 
previous Chapters. · · 

7.1 This Consultation Paper is not intended to be a treatise on educational policy or its 
Implementation as such. The foregoing !discussion has been to aid in the· search for the 
usefulness of the ·Constitutional provisions in advancing the cause of education. There is no 
doubt that the lnte'rpretations given by the .Supreme ,Court and other courts, have given a wider 
amplitude to the provisions as to specifically advance the cause of education, They have helped 
In doing away with discriminatory provisions, and also have covered wide areas as medium of 
Instruction, etc. to ensure that the cause of education has not suffered. ' 

. ' ' • 
7 .2 , The goal of reaching education to cine and all has also been served by 'these provisions. 
Some further suggestions have 'been offered in this Chapter to advance the cause of education, 
which is a value in itself. These suggestions are illustrative and not comprrihensive. A 
comprehensive I list will require a wider :discussion, and it is with the awareness of this 
shortcoming that these suggestions have been offered. ' 
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(1) Preamble Itself could be enlarged to secure to us a learning society so that the fruits of 
Enlightenment reach one and all without fear, favour or discrimination. Enlarging the 
·Preamble can give it the nature of a basic feature as not to be easily tampered with. Acts 
of Philistinism such as burning of libraries, destroying ancient monuments or some other 
similar acts, should never occur, and if such tendencies or administrative fiats conie to be ' 
passed, It should be possible to obtain mandamus against it. In a multilingual and racial 
society such as ours, with a multitude of dialects, to some people or community, 
preservation or even enrichment of them may not appear to be worthwhile. The State has_ . 
some bounden duties to preserve and guard cultures. If some efforts were forthcoming, 
such efforts should not be prevented. 

(2) With the vast changes taking place in the world of knowledge and communication, it 
might be worthwhile to incorporate a· new right, as Right to Knowledge. Its practical 
implication will be for the State to set up libraries cir Information centres accessible to one, .. 
and all which will themselves be fountains of kn,owledge to be dipped into at will. A , 
model of a typical Knowledge Centre for Information Management has been developed! 
for the Union Territory of Pondicherry. In a collaborative project between International, 
Literacy Institute and Indira Gandhi National Open University entitled, Bridges to the 
Future Initiative (BFI), there Is a mention of medium-term development of Community 
Learning and Technology Centres (CL TC). With the coming of a.digital ,ag~. ·these m_ay 
be the new versions of libraries-cum-commul)ity access centres. _This can serve as a 
model. The ~ight to 'Knowledge is broader than the .Right to Know which has air!lady 
been derived from the existing Fundamental Rights 

(3) The existing Directive principle contained in Article 45 or the amended provision as 
contained in the 83rd Amendment Bill needs spelling out. The free and compulsory, 
education concept should not be whit.tied down on some grounds of economic 
liberaliza~on. In Iha arguments for education being able to pay for itself, it is forgotten, 
that there is already a levy of education cess on the citizens, which goes to finance 
education. Whl.tlher education fees to be paid by the recipient or a general education 
cess paid according to capacity of the citizen to bear his general responsibility for the 
cause of education is a better way is not considered in-the argument for privatizing 
education. it has been reported-that the Soviet Union has gone to eliminate education as 
an obligation of the State (EPW May'1998); such a situation should not come so easily by 
in our country. The provision of a fundamental right should not overlook the State 
responsibility to create demand. 

(4) In the fie!d of education, sunsei laws should be in operation, so that obsolescence is at a 
minimum and anachronisms are removed. Sheer inertia has continued some of the
earlier practices. Reservations In admissions were initially meant for a purpose and for a 
specific time period; these have continued for some reason or the other. Such laws 
should be subject to strict reviews. As Dr. Malcolm Adiseshiah has stated: "The present 
model with its structured hierarchy of time-dependent learning levels; single-point entry -
is9lation from society and marketplace and outdated learning content, irrelevant. 
evaluation techniqu·es and class-biased survival must be _replaced by a Systems Model" .. - -

(5) There is a strong case for ensuring autonomy for the education budget. Some sanciity 
should be attached to the core, provision, and such factors as ~~e teacher's salaries being 
charge on _Consolidated Fund of States could be considered. In a study of elementary 
education in Gujarat, The Indian Institute of Management had made one such 
recommendation to protect the salaries of elementary school te<1chers and their budget. 
In fact, there Is a case for a special provision in the Constitution for protecting the service 
condition of teachers, as in the case of Civil Servants as contained in Articles 311 and 
312, There should be also a provision to ensure their political neutrality as in the case of 
civil servants, and the fact that most of the teachers are paid through State or through 
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instrumentalities of State, having been funded 111ostly from State funds (the so-called own 
contribution coming from the students' fee for which the management have no claim to 
call it as their own). _In Germany, all teachers are paid_ directly from State funds. A 
similar provision for recruitment through a Public Service Commission, but differently 
constituted to contain peers, could also be considered. In short, the kind of autonomy 
granted to judicial Institutions could be extended to teachers and teaching institutions. 
Their pay and conditions of service s~ould be separately decided, as the consideration is 
not what the traffic can bear. "If education is to function as a liberating force, obviously it 
should be independent of other kinds of organized power. The most organized kind cif 
power in modern societies is that of the State. It is, therefore, of crucial importance that 
education.be free from government control. This does not mean that government should 
give money and sit back. Government has certainly a role apart from that of Santa Claus, 
It has to function as an 9perational critic of education as of all other institutions in the 
society. That is, once the norms are accepted by society by any reasonable process, 
government's major responsibility should be to see that these. norms are observed." 
(A.B. Shah) :. · 

/ 

(6) There is need for a regular Education Commission like a Finance Commission, reporting 
to Parliament to review and update the sysiems. A Constitutional Provision similar to that 
Finance Commission .can be considered. It is interesting to look back and note that the 
1913 Government of India ·Policy had envisaged such a regular 'study. In his article 
'Towards an Education for 'the 21'1 Century', Prem Kripal stated, "National authorities 
should reshape their educational system on two parallel lines: (I) internal reforms and 
continued improvements of existing educational· systems; and (ii) seaich for innovative 
forms, for alternatives and fresh resources". The Education Commission had rightly 
remarked: "It is no longer desirable to undertake educational reforms in piecemeal 
fashion, without •a concept of the totality of.the goals and modes -of the educational 
process. ,To find out how to reshape its component parts, one must have a vision of the 
whole. We must think clearly in exploring new paths for the futu1 __ This search for 
practical alternatives aspects of a genuine strategy of innovation seems to us to be one 
of the pril'1'1ary tasks of any educational undertaking" 

. . ' 

(7) There Is need to: insulate the educational bodies from needless litigation, when structural 
changes become necessary. There is already a legislation"to distinguish the teaching 
staff from 'industrial labour', though the amended legislation has not yet been put into 
effect. The needs of the times and the international pace, call for flexibility in structures, 
which should not be hampered because of misplaced importance claimed by interests of 
a section of the stakeholders. Different nature of rules of association should be 
recognized so that. teachers' unions do not function like other labour unions with their 
right to strike. . . . • 

7.3 Suitable provisions can be made in the Preamble as well as In Parts Ill, IV, XII and XIV of 
the Constitution or even as fresh parts therein. 

These suggestions for amendments have been made, as these are areas considered of 
Immense impqrtance to preserve the integrity of educational policies. 

!-
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QUESTIONNAIRE 
ON 

LITERACY IN THE CONTEXT OF THE 
CONSTITUTION OF INDIA 

A. Issues of General Policy 

The capacity of a person to contribute to societal development is made possible and enhanced by 
his or her development as individual. In this light, education is a basic need. It is also a means, 
by which other needs, both collective and individual, are realized., Thus education ·is the , 
instrument by which the skills and productive capacities are developed and endowed. Essentially 
it is argued that a strong case can be made for state intervention in education on two counts, 
namely, the externality effects of education and the alleged incompetence or ignorafice of 
parents. Advocates of state education in the past have rested their case predominantly on 
economic considerations of equality of opportunity and social cohesion.-

I. 

2. 

3. 

Do you share the view that ideally; the State should provide fcir education? 
- Yes D . . . ' - No D 

Do yoi,i ag~ee that in anf caie, prlma'ry. edu~tion should be compulsory and f~ee? 
; Yes . No D .. , 

Do you also• agree that if it is an item of priority, a state can progressively enlarge the 
areas of free education,~ free education for 9irls at all i5tagjs of education? 

Yes LJ No - -

4. Would you agree that instead of charging fees for individual students, a general 
education cess on all is a more equitable form of financinr edration? 
_ , . - Yes q N9 _ 

- ' ..... 
5. . (a) Do you agree that there could be compulsion from the.State in this neld? 

· Yes D No CJ - -, . 
·' 

bl If so, what should be the nature of penalties? 

- (Not more than 200 words) 

(c) Should it extend to denial of vote without a minimum certificate of learning? 
YesO NoO . 

B. One of the main problems in the area of education was identified as lack of financial 
resources coupled with escalating cost of education. In the do~ument "Education for All", It has 
been stated that "In fact, the whole nation should feel responsible for' the development of 
education in the country." 
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6. In view- of the above, what· are the_ ways; in your opinion, the larger community can 
assume this responsibilitv? 

7. 

8. 

9. 

i. 

(Not more than 200 words) 

Do you think some of the NGOs and Public Service Organizations are serving this 
purpose well? 

YesD· . No □ 

What Is vour perception of the role of the orivate sector in the· field of education? 

' . . , 

(Not more than _ _200 words) 

What are the. area~ of res·;onsibility in which th~y should be involved? 
(i) 
(ii) 
(iii) 
(iv) 

(i) 

Providing additional finds 
Providing administrative expertise, and 
Take over responsibility in .particular aspects. 
All the above 

1 I (iil . 1 (iiil c.,.I _ _, 

Can there be a sort of joint sector to manage education, 
different interests are reresinted?° 

Yes , No-□ 
. :._ j 

(iv) 

pluralist in nature, where 
' ; ; -

I• 

C. Constitutional Provisions - I 

Judicial interpretation has brought alive many an_ Artide 9f the Constitution,, whic,h, if rea_d literally, 
may seem to be a colorless '.Article. For instance, judicial interpretation h'as been' sought on the 
different··facets of the principle of equality1 of opportunity:'· Our Courts ti ave wrestled with this 
problem in the-face of affirmative acti9n or.what is 11iriowri·as:'posiilve discrimination' in favour of 
the deprived sections. The Constitutional provisions have·come in very useful,to resolve what are 
essentially political and ideological objec(ives; and 1the -policy confiict of par_ental free-choice 
versus educational opportunity. The pri;,nmihcements,of!he Courts ha"'.e been or\ varied subjects, 
affecting the quality and quantity of, education services no,t· only encompassing service and 
management equities but also such academic;questions"as;medium of in.struction, access and 
aufonomy'ofinslltutions. _ · · i ' : 1·' • ··.:: _,,,, ' - • 

' 
11. 

' •! ;,. 1 • • ,~ I J. ) ' f 

Shoul,d edycatlo_n _ b~ available in. accorda,nc13 : o/ith paren,tal willi~gre,ss to pay or In 
relation to capacity to learn? · : , : j;' : . , . :-.; , ,,,

1 
Willingness to pay I I Capacity to learn I I 

12. D~ you welcome the acr of ludicial ,activism Iii general? 
Yes No D 
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13, -cio you ,con~ider that the current position has arisen because the provisions in the 
Constitution are not_explicit enough, thus giying scope for~ethora of.litigation? 

YesD . NoLJ · 

14. Would you sugges\ .that the provisions of the Constitution should be more explicit and 
clear-cut, so as not to give scope for encroachment on executive or legislative domain? 

YesD NoD 

D. Constitutional Amendments and their relevance 

There has been specific amendments to the Constitution affecting education, as can be seen in 
42nd

, 73rd
, 74th Amendment.Acts, and 83rd Amendment Bill. These amendments pertain to 

provisions to enable education, being in the Concurrent List, devolution of powers to local bodies 
and making elementary education a Fundamental Right. It has. also been lamented that follow-up 
action on Constitutional Amendments had either not taken place or slow in implementation. 

15. Do you consider that the amendments to the Constitution were necessary? 
YesD NoD 

16. If ves, please comment upon the measures to be taken to ensure proper follow-up action. 

(Not more than 200 words) 

E. Implementation 

Article 45 of the Constitution provides that the State shall endeavour to provide; within a 
period of ten years from the commencement of the Constitution, ·tor free and c9mpulsory 
education for all children until they complete the age of fourteen years. 

II is"40 years since the deadline as provided in the said iirticle has expired, and we are 
still to achieve the goal. mentioned therein. Admittedly there has beEin failure in this fropt and the 
target dates are being revised from ti_me to .time. The following, reasons are frequently cited as 
reasons for this. 

17. Please indicate where does the principal cause of failure lie? 

(a) Lack of facilities at the doorstep. 

(b) Failure to create demand for education resulting in indifferent parental motivation: 

( c) Irrelevance of, the educational package 

( d) Insufficient care to link early childhood care 

( e) Education at the school resulting in negative characteristics resultini;i in alie[lation of 
the children from their families because of the needs of the system and peer 
pressure. 

~e of the above. 
(a) c:=J (b) I . ·1 
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'al If vou have anv other cause to suaoest, please niv_e details:-

(Not more than 200 words) 

18. . (a) Do you agree that there should be an early end to the dual system which we now run 
at all stages under which the classes have access tq a small group of high quality _elite 
institutions while the masses are compelled to study in public institutions of poor quality? 

Yes D·, . . . · . No D · . ,, 
b If ? 

(Not more than 200 words) 

F. The Consultation Paper refers to several statements that "it was a wrong policy that we 
did not place adequate emphasis on programs of adult education to liquidate mass illiteracy". 
Adult illiteracy is still a major problem in achieving "total literacy", 

19, Regarding this: 

(a) do you think that 'adult education' should have been included in the Directive 
l"'rincjples _of State 101icr7 ; · · 'i 

Yes : ,: __ No D . 
,.. • .1' 

(b) should, in your opinion, a participatory approach be adopted to achieve better results 
in this field, as the persons tc>'study are older and can understand the need? · 

1' 

Yes_D NoEJ 
!, ., , 

(c) does adult education need a different pedagogical_·· a1prorh? 
Yes D No · 

G, Other Issues 
! I. 

20, The Dynamics of education and its role in each society: in development and 
transformation make it essential that education continuously renews itself in order to 
prepare for a future rather than for obsolescence. This renewal; process drives from a 
variety of sources which include: the growth of human knowledge which is the basic 
component of education; the heritage of collective ·experience and values which 
education transmits to the new generations; the means a_nd met6ods of communication 
by which knowledge and values are transmitted and the new yalues and aspirations 
which the human spirit adds to the collective experience arid, '(V,isdom of the past or by 
which the heritage of the past is reinterpreted and reassessed, The whole basis for 
access to educational opportunities at all levels has to 'be a non-party matter and 

-277 

' 



/ 

discussion of its· aspects should be beyond party politics and cut across party lines. The 
com_mitment of the various political parties on universalisation of elementary education 
must also converge into a consensus on cpntent and dissemination. 

al What. in vour nerceotion is the best orocess to secure consensus? 

(Not more than 200 words) 
(b) Should implementation aspeqt of universalisation of elementary education is a matter 

to be spelt out thEl parameters in a document in the Constitution itself, so that the 
cons~nsus obtainel is jrtlciable? ':-
' . Yes No D 

(c) Should 'heritage' be a matter of instruction, or should it be a matter of discovery by 
the individual by applying of learning methods? · 

Matter of instruction D Matter of discovery [::=J 
. . 

(d) What,- in your opinion, should be the agency for School Text Books and how can that 
Agency be insulated from non-academic pressures? 

(Not more than 200 words) 

21. (a) Should we have Constitutional guarantees to ensure that the sanctity for the financial 
outlays and the schemes therefor is ·honour~d? 

YesD NoD 

J 

(b) If renewal, reform and rethinking are fundamental to the process of education, should 
the Constitution ensure. that these take place and are not subject to whims and fancies of 
the powers that be or become matters of lower priority? ' 

•YesO · · · NoD 

22. What, In your opinion, can b~ the structures specific to educational institutions to protect 
the Interests of all the stakeholders, and to ensure a certain degree of autonomy and 
insulation from political buffettlng? · · 

(Not more than 200 words) 

23. Do you agree to the suggestion that all, teache·rs should be declared as civil servants, 
with their salaries comilg tr1m the State? 

· · Yes No D 
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24. 

25. 

Should the selection of teachers, in your opinion, be on considerations of merit alone, 
where equity is not a consideration and the principle of 'affirmative action' will not apply in 
this matter? 

YesD No □ 

On the other side of the coin, in the name of autonomy, do you perceive that the teacher 
community sh_ould be protected by the State? 

YesD NoD 

H. Proposed Amendments to the Constitution 

26. In Chapter VII of the Paper, seven illustrative areas are indicated for amendments. The 
amendments suggested include, enlargement of the Preamble, a new Fundamental Right 
for Right to Knowledge, etc. Please give your reaction/comments/suggestions on each of 
these suggestions. 

(a) Pre!3mble could be enlarged to secure to us a learning society so that the fruits of 
Enlightenment re<!ch one and all without fear, favour or discrimination. 

(Not more than 200 words) 

(b) With !he vast changes taking pl<!ce in the - world_ -·of knowledge and 
communication, it might be worthwhile to incorporate a new Fundamental Right, 
namely, Right to Knowledge. The Right to',Knowledge is broader than the Right 
to Know which has already been derived from the existing Fundamental Rights 

(c) 

(Not more than 200 words) 

The existing Directive Principle containrd ig_Article45 or the amended provision 
as contained in the Constitution 83rd Amendment B,ill nee,ds to_ be _more explicit 
and spelling out. -

(Not more than 200 words) 
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( d) In the field of education, sunset laws should be ii] operation,. so that 
obsolescence· is at a minimum and· anachronisms are removed with such laws 
subject to strict reviews. - · · - · ·' ' 

(e) 

: . (Not more than 200 words) 

There is a strong case for ensuring autonomy tor the educ<jition budget with a 
provision for educational expenditure being charge on Consolidated Fund of, 
States. -

·(Not more than 200 words) 

(f) There is need for a regular Education Commission like a Finance Commission, 
reoortino to Parliament to review and uodate the systems. 

(g) 

(Not more than 200 words) 

There is need to insulate the educational bodies from needless litigation, when 
structural chanoes become necessary. 

,f 

(Not more than 200 words) 

24. • Do you have any other suggestion to make on the issues discussed in the Consultation 
-Paper? If so, please give details:-· ·• 

r 

,, 
.J 

(Not more than 200 words) 

1 
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# STATE 
.. 

LITERACY RATE (2001 Census) (in 
. %1 ' 

PERSONS MALES FEMALES 

, ALL INDIA. - , 65.38 75.96 54.28 

Andaman & 
1. 

. : Nicobar Is.* 
81.18 86.07 75.29 

2. Andhra Pradesh 61.11 70.85 51.17 

Arunachal 
3. 54.74 64.07 44.24 

Pradesh 

4. Assam 64.28 71.93 56.03 

5. Bihar 47.53 60.32 33.57. 

6. Chandigargh* 81.76 85.65 . 76.65 
' " 

7. Chhatisgarh 65.18 ·.77.86 52.40 

8. 
Dadra & Nagar 

60.03 73.32 42.99 
Haveli* ' 

9. Daman &-Oiu* 81.09 88.10 70.37 

10. Delhi* 81.82 87.37 75.00 

11. Goa 82.32 88.88 75.51 

12. Gujarat 69.97 , 80.50' 58.60 

13. H~ryan~ 68.59 79.25 .· "56.31 
' 

14. Himachal Pradesh 77.13 86.02 68.08 

15. Jammu & Kashmir 54.46 65.75 41.82 

16. Jharkhand 54.13 67.94 39.38 

17. Karnataka 67.04 76.29 57.45 

18. Kerala 90.92 94.20 87,86 

19. Lakshadweep * 87.52 , 93.15 81.56 

20. Madhya Pradesh 64.11 76.80 50.28 

21. Maharashtra 77.27 86.27 67.51 

22 .. Manipur 68.87 77.87 59.70 

23. Meghalaya 63.31 66.14 60.41 

24. Mizoram 88.49 90.69 86.13 

25. Nagaland 67.11 71.77 61.92 

26. Orissa 63.61 75.95 50.97 

27. Pondicherry* 81.49 88.89 74.13 

-
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LITERACY 
RATE 
( 1991 

Census\ 
51.63 

73.02 

4,4.09 

41.59 , 

52.89 

37.49 

77.81 

42.91 

40.71 

71.29 

75.29 

75.51' 

61.29•• 

. 55.85 

63.86 

NA 

41.39 

56.04 

89.81 

81.78 

44.67 

64.87 

59.89 

49.10 

82.27 

61.65 

49.09 

74.74 

APPENDIX I 
(See'para 3.3) 

CHANllEIN' 
LITERACY 

RATE 
11991 -20011 

13.75 

8.17 
·-

. · 17.or 

13.15 

11.52 .. 
10.04 

3.94 .. 
22.27 

19.33 

9.89 
•.; 

-.6.53 

6.81 

8.68 

12.74 

13.27 
. ' 

NA 

12.74 

11.00 

1.11 

5.74 

19.41 

12.39 

8.97 

14.21 -
6.22 

5.45 

14.52 

6.74 
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LITERACY RATE (2001 Census) (In LITERACY CHANGE IN 
# STATE o/~l RATE ~ LITl:RACY~ 

PERSONS MALES FEMALES ( 1991 - RAT!. 
Cent1_1111l . 111191 •20011 

28. Punjab 69.95 75.63 63.55 - 68,51 11.45 . 

29. Rajasthan 61.03 76.46 44.34 38.55 ;_· 22,411 
-· 

30. Sikkim 69.68 76.73 61,46 56.94 12,61 

31. Tamil Nadu 73.47 82.3_3 64.55 62.66 10.81 

32. Tripura 73.66 81.47 65.41 60.44 13.22 
- . . . .. 

33. Uttar Pradesh 57.38 70.23 42.98 40,71 16.65 
•·· -- . 

34. Uttaranchal ' 72.28 84.01 60.26 57,75 . -14:53 
y . 

35. West Bengal 69;22 77.58 60.22 57,70 11.52 
. 

Notes: -

1. The population of India includl!JS the estimated population of entire· Kachchh d(strict, 
Morvi, M<!liya-Miyana and Wankaner . talukas of Rajkol district, Jodiya taluka of , 
Jamanagar. district of Gujarat State and entire Klnnaur district of Hirriachal Pradesh 
where population enumeration of Census of India 2001 could not be cbrtducted due to 
natural calamity. ' 

2. · Figures shown against Population in the. age-group 0-6 and Literates do not lhciud'~ the· 
figures of entire Kachchh district, Morvi, Mallya-Mlyana and Wankaner talukas of Rajkot 
district, Jodiya taluka _of Jamanagar district and entire Klnnaur distriiit ol Himachal 
Pradesh where population enumeration of Census· of India 2M1 could riot be conducted 
due to natural calamity. 

3. Figures shown against Himachal Pradesh have been arrived at after incluain~ the . 
estimated figures of-entire Kinnaur district-of. Hlmachal Pradesh where the population 
enumeration of Census of India 2001 could not be conducted due to natural calamity, 

- • - - 1\ 

(Source: Provisional Pop~latlon Totatsi Ind/a. Census of India 2001, Paper,_1 o~ 2001) '. 
r 
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Current Literacy Programs 

APPENDIX/I 
(See para 3. 7.5) 

1. Rural Functional Literacy Project (RFLP): Adult Education Centres are set up by 
RFLP in all the States and Union Territories. They are fully funded by the Central 
Government although the' State Governments and Union Territory Administrations are 
responsible for its implemen"tation. 

2. State Adult Education Program (SAEP): Funded fully by-the State Governments, this 
program aims at strengthening ongoing Adult Education i Programs and expanding its 
coverage to ensure that the programs reach women and other underprivileged groups. 

3. Adult Education through Voluntary Agencies: A Central Scheme of Assistance to 
Voluntary Agencies exists to facilitate the participation of Voluntary Agencies. The 
Government of India provides financial grants to Voluntary Agencies on program basis. 

4. Involvement of students and youth in Adult Education Programs. The University 
Grants Commission provides 100 per cent financial assistance to colleges and 
universities to support their active involvement in literary and adult education activities. 
Specifically, 50,000 adult education centres are expected to be organized under this 
program. Simultaneously with the adult education program, the college and university 
students will be engaged in spreading universal primary education· among non-school
going children. 

5. Nehru Yuvak Kendras: This non-student youth organization has been developing 
training programs to educate young people according to their identified felt needs. 

6. Non-Formal Education for Women and Girls: This project puts special emphasis on 
improving women's socio-economic status by ensuring their participation in development 
programs in addition to efforts for family planning and promotion of welfare of children. 
This program is a joint effort of the Government of India and UNICEF. 

7. Shramik Vidyapeeths: This program has been established and ever since funded by 
the Government of India with the aim to provide integrated education to urban and 
individual workers and their families in order to raise their productivity and enrich their 
present life. 

8. Central Board for Workers Education : This progral)l aims at providing literacy to 
unskilled and semi-skilled persons as well as raising their awareness and functionality. Its 
special feature is to meet the recognized needs of the workers with a specially matched 
program. 

9. Functional Literacy for1Adult Women : Started in the international Year of Women, 
under the sponsorship of the Government of India, this program covers health and 
hygiene, food and nutrition, home management and child care, education, and vocational 
and occupational skills. 

10. Incentives Awards Scheme for Female Adult Literacy : designed to promote literacy 
among 15-35 year old women, this scheme presents awards to adult education centres 
(at the district, and Union Territory levels). At the State level, the awards are intended for 
equipments of various kinds as well as training facilities. 

11. Post-Literacy and Follow-up Program : The program tias been in operation since 
1984-1985. The Directorate of Adult Education has developed broad guidelines for the 
preparation of neo-iiterate materials for the State Governments and State Resource 
Centres. Prototype neo-literate materials have also been produced. 

The listed activities rellect India's determination to make the entire population literate by 
involving the other Government agencies related to development as well Universities and 
Voluntary Organization in literary activities. The responsibility for planning and financing 
these activities, however, rests with the Central and State Governments. 
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CHAPTER I 
0 

SOCIAL SECURITY AND CONSTITUTION 

1.1 Introduction and Scope of.the Study 

The mark of all civilizations is the respect they accord to human dignity and freedom. Human 
development is a process of enhancing human capabilities - to expand choices and opportunities so 
that each person can lead a life of respect and value. The three esseri'tial capabilities for people are -

(i) to lead a long and healthy life {life expectancy at birth); 
{ii) to be knowledgeable {educational attainment reflected in adult literacy which is 

reflected by the combined gross primary, secondary and tertiary enrolment ratio); and 
{iii) to have access .to resources needed for a decent standard of living (reflected through 

GDP per capita. Income enters. the HD/ as a proxy for a decent standard of living and 
as a surrogate for all human choices not reflected in the other two dimensions.). 

1.1.1 Human development is essential for realizing human rights, and human rights are essential 
for full human development. Human Rights and human development share a common vision and 
common purpose - to secure the freedom, wellbeing and dignity of all people everywhere. To secure: 

• Freedom from discrimination - by gender, race ethnicity, national origin or religion 
~ Preedom from want-to enjoy_a decent standard of living · · 
• Freedom to develop and realize one's human potential 
• Freedom from fear - to threats to personal security, from torture, arbitrary arrest and other violent 

acts ·' 
• Freedom from injustice and violations of the rule of law 
• Freedom of thought and speech and to participate in decision making and form associations 
• Freedom for.decent work -without exploitation · · · · 

1.1.2 A decent standard of living, adequate nutrition, health care, education, decent work, and 
protection against calamities are not just development goals, they are also human rights. Poverty 
eradication is only a development goal - it is a central challenge to human rig/its. But the realm of 
human development extends further; they in'clude the following needed for being creative and 
productive and for enjoying self-respect, empowerment and a sense of belonging to a d:immunity 

• security 
• sustainability 
• guaranteed human rights 

1.1.3 The term "Social Security" is all encompassing and has wide connotation. Its dim'ensions are 
largely subjective, though in some cases objective criteria can be defined. It includes: 

' 
1. Alleviation of Poverty including Elimination of hunger and deprivation 
2. Economic and Income Security · 
3. Food and, Nutritional Security 
4. Social equity including gender dimensions 
5. Reaching the unreached 
6. Empowerment bf people at various levels including the individual and community, and 

elimination of voicelessness. ' . 

,t • I 

·1.1.4 The Constitution of India, through the various articles of Fundamental Rights and Directive 
Principles of State· Policy, has provided for 'social security' both d)rect/y and thro"ugh implied 
provisions. Many of these areas are discussed in other Consultation Papers. This paper will 
specifically focus on Poverty Alleviation and Access to Food by providing for Income Security through 
Employment. 
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1.2 Right to work as a Fundamental Right , 

The Cqmmission has proposed a constitution~! obligation on the State to provide to the 
citizens "Rural Wage Labour'' as a mean~ .of liveliho,od for, a minimum of 80 days in a year as a 
Fundamental Right and has proposed the introduction of a ·new article· namely, article 21 B, in the 
Constitution. 

1.2.1· Some ·explanation is necessary why the Commission- proposes to•introduce ·this.idea of 
constitutional guarantee for Rural Wage Employment. Article 41 (in Part IV relating to Directive 
Principles of State Policy) already provides that the State ·shall, within the •limits of its economic· 
capacity and development, make effective provision for securing the right to work, to education ana to· 
public.assistance. in .case of unemployment, old age, sickness and disablement, and in other cases of 
undeserved want. Article 41, though not justiciable is nevertheless fundamental in the governance of 
the country. The performance of the State in discharge of this Constitutional duty has not been 
commensurate with the needs of society. Between 1950 to 1973, population below the poverty line 
remai~ed consistently at 53%. With the explosion, of-population, the levels of poverty in terms of 
numbers·reached unacceptable levels. II is only between 1973 and 1988 and thereafter, in the 1990s 
that there was a significant reduction in the.percentage of population below the poverty line. That 
figure at present is estimated at "26%. However, in terms· of numbers, 26% of billion population is 
significantly higher than the 53% below the poverty line in the fifties to seventies. 

1.2.2 There is significant potential for employment-generation (and ,asset building · such · as 
afforestation, desilting of tanks, rain water harvesting, .check-dams· etc.). in ·rural India; though,' 
however, some development-economists are pessimistic of the potential for employment generation in 
the agricultural sector. They point out that while employment generation in the rural seclor was 2.04% 
during 1983-1988, it came down to 0.98% during .1994-2000. This perception involves the inevitability 
of increased rural de-population. 

1.2.3 A large and significant potential still .exists for rural em.ployment as a source of livelihood. The 
mandate of article 41 has remained unfulfilled is obvious from the slow pace of reduction of.ppverty 
levels. Education, health, social-security and means of-livelihood. These are not to.be seen as the 
ultimate outcome of development; but are in themselves crucial to the ·process of development itself. 
If even the minimum expectations of people from a liberal democracy remain unfulfilled, the very 
survival _of dem~cracy will be imperiled. ,. 

1.2.4 Guaranteeing rural. wag~ labour as a poverty ·alleviation measur~. has been ~chieved with 
some degree of success in several States.by Employment Guarantee schem_es, particularly-in the 
State of Maharashtra. The choices of delivery systems for. poverty alleviation prograf]lriies through. 
employment guarantees are either the executive· sponsored schemes or statutory. The case for 
making them constitutional rights through the Bill of Rights is a debatable issue. 

1.2.5 Much of the criticism against including economic rights in the Bil_! of Rights is centered around 
heightened role of the Judiciary which an entrenched justiciable Bill of Rights implies. Criticism is 
rooted in democratic theory that such a thing shifts power from the executive branch to the judicial 
branch and away from the·elected legislature~ and places the power ·at"the hands 'of 'unelected, 
unaccountable, unrepresentative and elite group' of judges. 

1.2.6 It is argued that the adjudicative process on economic rights inl(olves the court in the task of 
allocating of society's resources and infringes principle of separation of powers, essential to a 

· democracy, giving at the same lime the 'third branch of _government the ;ultimate power av.er the 
purse'. · · 
1.2.7 But these arguments, overlook the.emerging importance, in any liberal formulation·of rights, of 
the recognition of livelihood and individuals well-being as legitimate concerns of Bill of Rights. 

"Al the international level," says a~ author 1 "the official policy position, reflected in all 
of the major international human rights instruments , is that the two sets. of rights -
civil and political, on·the one· hand, and economic, social and cultural, on the other- : 

1 Bills of Rights in Comparative Perspective by Mac Darrow and Philip Alston p. 502-503 
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are indivisible, interdependent and interrelated. But this theoretical consensus 
evaporates, or at /east shrinks dramatically and with remarkable speed, as soon as 
we move to -the practica/.:translatian of these international standards into bills of 
rights", ' 

".. . It must suffice here lo add several elements which respond directly lo the 
comments cited above. First, we should be clear that we are speaking of minimum 
standa;ds of a basic care of rights and not of 'anything as grandiose or vague as 
Beatty's right ta 'wholesome and cultured living'! Access lo life-sustaining water, 
adequate housing- lo enable life ta go on, a primary education, essential medical 
services, and food sufficient ta make a right ta life meaningful, are hardly so exotic or 
beyond the reach of the sort of. societies in issue here as to make minimum 
guarantees unrealistic. Secondly, while justiciability is often important, it is by no 
means the D!)ly way in which a bill of rights might foresee the realization of these 
rights. Thirdly, the aid distinctions between costly and cast-free rights or between 
positive and negative rights, which underpin so much of these critiques, have by now 
been shown to be loo simplistic • to be hopeful, even in relation ta American 
constitutional law.4 

1.2.8 As to the apprehensions of the likely expansion of the judicial role, it is observed that 
there are-limitations inherent in the nature cif the-rights. itself. II is observed : 

"Finally, courts have many 6ptions open ta-them in order ta avoid getting too directly 
invalv_ed in budgetary matters. The rate of the ,court would normally be limited to 
directing the executive to propose concrete but affordable measures which would 
address the problem identified." (emphasis supplied). ' 

'1.2.9 Such a minimal right to a means of livelihood, ·through mechanism of Rural Manual "!age 
employment for say 80 days' in an year as. an enforceable right does not seem too unrealistic an 
ideal. For such an opportunity for work for-BO-days in a year needs no further justification. Indeed 
the Supreme court has declared the right to livelihood an emanation of the Right to Life. If the State 
had evinced adequate and active concern under article 41, the minimal expectations of people would 
have been re-quieted and the need for the present proposal would have been obviated .. But things 
are otherwise. 

CHAPTER IJ 

POVERTY IN THE EYES OF THE CONSTITUTION 

2. Poverty and chronic deprivation have long been a tragic aspect of human society. Poverty,! 
however, is neither natural nor inevitable. In modern economics, large-scale poverty imposes an 
enormous economic loss, wasting the talents and energies of hundreds of millions of man· and 
women, diverted from socially productive activities that could create wealth for society to the struggle 
for mere survival. · 

2.1 Poverty : its scope and dimensions 

Poverty is defined· as the inability of an individual to secure a normative minimum level of 
living. A normative minimum was 'defined for the first 'lime by an official working group as amount of · · 

,consumer expenditure of Rs.20 per capita per month at 1960-61_ all-India prices (and Rs.25 for urban 

'As Jnoue's work demonstrates, taking such a phrase out of its context in the Japanese Constitution is 
potentially quite misleading. Seen. 171 above. · 
• For the most recent analysis along these lines see Holmes and Sunstein, the Cost of Rights: Why 
Liberty Depends oi;) Taxes (1999). · 
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areas). The minimum excluded expenditure on health and education, which are to be provided,by the 
state as per the Indian Constitution [PPD 1962]. This is the amount considered enough to get food to 
meet minimum energy requirements for an active and healthy life and also minimum, clothing and 
shelter. 

' 

2.1. 1 Corresponding to this all-India norm, Bardhan (1970)·used Rs. 15 pll. capita per month at all
India rural prices as relevant for the rural sector. Dandekar and Rath; (1971 ), with reference to a 
calorie norm of 2250 calories per capita per day, arrived at the same poverty line for rural India. Till 
recently most of the studies on rural poverty were based on·estimat~s mad~ with reference to this 
norm of Rs.15 per capita per month at 1960-61 all-India rural prices. Ttie ~)anning Commission Task 
Force on ·'Projection of Minimum Needs and Effective consumption Demand' defined the poor as 
"those whose per capita consumption expenditure lies below the midpoint of the monthly per capita 
exp~nditure class having a daily calorie intake of 2,400 in rural areas and 2,100 in urban areas" [PPD 
1981 :81]. The poverty lines corresponding to these norms were worked out with reference to the NSS 
data for the year 1973-74. The poverty line turned out to be Rs.49.09 per capita per month at 1973-
74 prices for rural India. The Expert Group [PPD 1993] has also recommended this poverty line. 

2.1.2 The poverty line has to be updated to account for changes in prices since the consumer 
expenditure data are at current prices. The updating is generally done using deflators based on 
market prices. The Expert Group [PPD 1993] has recommended as price index obtained· as a 
weighted average (to account for the relative importance of different items .of. consumption) of 
subgroup price indices of consumer price index for agricultural labourers (CPIAL) for rural -all-India. 
The .procedure outlined above involves the implicit assumption that the data set provides a reliable 
estimate of the underlying consumer expenditure distribution and that the institutional and .. behavioural 
parameters governing, the choice of poverty line remain the same. The validity of this assumption is 
conditional on the fulfillment of the following: 

(i) The items consumed by a household are recorded as its own consumption by the investigator. 
(ii) The times of consumption are reported correctly by all the households. · 
(iii) The survey methodology remains the same over the years. 
(iv) Each item of consumption is valued uniformly at market retail prices across households so that 

a simple consumption weighted index of, market retail -prices would capture the, impact of 
inflation for the household. 

(v) The transaction costs of obtaining items of consumption are similar (a) across households at a . 
point of time, and (b) for a given household over a period of time. 

(vi) Techniques of production and efficiency with respect to calorie utilization remain the same. In 
other words, the minimum calorie norm remains invariant with respect to the structural 
developments in the economy like improvements.in methods of production and in medical and 
health facilities. · 

2.1.3 A comprehensive All India consumer expenditure survey is undertaken roughly every five 
years which also forms the basis for estimating the level of poverty with community. Comparable 
estimates based on consistent methodology. are data sets are available until 1993-94. 

2.1.4 Per capita net national product at 1993-94 prices vary from Rs.3,687 in 1950-57 to Rs.10,204 
in 1999-2000 registering an increase of 277%. Average annual growth rate of net national product al 
93-94 prices has increased from 3.6% to 6.7% in eighth plan. (Please see Table 1 below) 

Five year Plans_ 

First plan 
Second plan 
Third plan 
Forth plan 
Fifth plan 
Sixth plan 
Seventh plan 
Eighth plan 

Year 

- 1951-1956 
1956-1961 
1961-1966 
1969-1974 
1974-1979 
1980-1985 
1985-1990 
1992-1997 

TABLE 1 
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Net National 
Products 

3.6 
4.1 
2.5 
3.3 
5.0 
5.3 
5.9 
6.7 

Net per capita 
Product 

1.8 
2.0 
0.2 
1.0 
2.7 
3.1 
3.7 
4.6 



2.1.5 The estimated magnitude of poverty remains fairly high until 1970s;. the proportion of people 
below the poverty time has declined since years 1980. The 55'" ro1.1nd of the household consumer 
expenditure Survey (July 99-June 2000) indicate significant decline in poverty to 26% (This estimate 
may not be strictly comparable to the earlier estimation because of some changes in the methodology 
of data collection). 

TABLE2 
Poverty Estimates 

Year Percent 

All India Rural , Urban 

1973-1974 54.9 56.4_ 49.0 
1977-1976 51.3 53.1 45.2 
1963.-· 44.5 45.7 40.6 
1967-1968 38.9 39.1 38.2 
1993-1994 36.0 37.3 32.4 
1999-2000 (300) 26.1 27.1 23.6 

75 23.1 24.0 21.6 

2.1.6 It has long been believed that economic growth is the specific remedy for the ills of poverty. 
Some economists argue that for a country like India, 7 to 6 per cent rate of growth p'er year over a 
period of 15 years can help in solving the problem of poverty .. This is the famous 'trickle down theory 
of development'. The argument is that a good growth rate over a reasonable time frame can have a 
trickle down effect down to the lowest layers of poverty. Our own experience in this country as well 
as many others in the world show that this is not necessarily correct as discussed later on in this 
paper. 

2.1.7 Nobel Prize laureate Ai-nartya Sen in his interesting article "Hunger and Public Action" (1989) 
has analyzed the causes of famines and observed cases in which people starved to death in spite of 
food availability - because they had no "entitlement". 

"What we can eat depends on what food we are able · to· acquire. The mere 
presence of food in the economy, or in the market, does not entitle a person to 
consume it. In each social structure, given the prevailing legal, political and 
economic arrangements, a person can establish command over some alternative 
commodity bundles ... fe.] this person's entitlements. A person's entitlements 
depend on what she owns initially and what she can acquire through exchange. 
For example, a wage labourer owns her labour 'power, and by exchanging that 
for a wage .-.. she acquires some money, which she can exchange for some 
commodity bundle_ or other .... " · 

The above definition of "Poverty" is based entirely on economic criteria. Income. is no doubt a very 
important factor in determinirig poverty but poverty has many other important dimensions. Probably 
Dr. Amartya Sen's definition of poverty is the most appropriate· and· acceptable one, which is that 
poverty, is the deprivation of basic capabilities. Dr. Sen argue~ that every person should have the 
substantive freedom to lead the kind of life he has reasons to value. Inadequate income is on_e of the 
principal reasons for a person's capability deprivation. Sen distinguishes the standard income-based 
poverty approach .from his proposed_ 'capability perspective' because capabilities are seen as 
intrinsically important whereas income is instrumentally significant. In order to eradicate poverty some 
thing more than income is necessary and that is the opportunity to ·develop one's basic capabilities . 
which include opportunities for education, health care, sanitation, nutrition. clean drinking water, 
housing, etc .. 

2.1.6 Human Poverty Index Developed by UNDP is based on the following factors: · 
' 

• People not expected to_ survive 40 years 
•. Adult illiteracy 
• Not having access to water 
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• Not having access to health services 
• Not having acce~s to sanitation 
• Proportion of under weight children 

On this score, India ranks 58th among the developing countries. 

2.2 Poverty and the Constitution 

"Poverty" as a term has not found a place in any Part of the Constitution exeept Iii the 73'' ahd 74 th 

amendments relating to Panchayats and Municipalities. There were, however, many articles under 
Fundamental Rights (Justiciable) and Directive Principles (non-Justiciable) if translated into action 
properly should have taken care of the poverty issues we are nay., debating. Right to life bf ilrtide 21 
of the Constitution jmplies many rights such as dignity, health, environment, cl.eah water, ftee 
eaucation and shelter. Article 47, one of the important Directive Principles, states tha_t raising ihe 
level of nutrition and standard of living and improvement of public health are primary··auties of the 
State. Synergy and convergence of the three components of article 47 is crucial for_ eliminating 
poverty as we are defining now. 

Article 39 sets out policy principles to be followed by the state. They include: 

(a) That the citizen, men, women equally have the rights to adequate means of llvelihootL 
(b) That the ownership and control of the material resources of the community are so distributed 
. as best to:subserve the common good. 

(c) That the operations of the economic system does not result in the concentration of wealth and 
means of production to the common detriment. 

-(d) That there is equal pay for equal work for both men and women, 
(e) That the health and strength of workers, men and women and the tender of age of children 

are not abused and that citizens are hot forced by economic necessity to enter avocations 
unsuited to their age or strength. 

(f) That children are given opportunities and facilities io develop In a healtliy rhannef·and in 
conditions of freedom and dignity and that childhood and youth are protected against 
exploitation and against moral and material abandonment. 

Though "Poverty" issues are not explicitly discussed in the Constitution, the directive p_rinciples are 
meant to eliminate "Poverty" in any form. Raising the level of. "nutrition", "standard of liVing", and 

• "improvement of public health" are the primary duties .of. the· Stste according to Qonstitutional 
mandate. All these.are inter-related.and require simultaneous attention. 

. \ - ; 
2:2.1 These objectives were sought· to be. achieved through economic growth a_nd with· some 
modest distribution objectives along with economic growth In the five-year Plans. The following 
Section is a critical review of the rural development policies and poverty in India, · 

2.3 A Critical Review of the Rural Development Policies and Poverty In_ India 

Alleviation of poverty has been one of the major concerns of India's planners and policymakers since 
Independence. Before Independence, poverty was largely attributed ·10 the ·exploitallon of the Indian 
economy by the British, coupled with the feudal mode of agricultural production. Therefore, the 
people from various social groups and classes Joined the freedom movement. with tne hope that 
political independence ,would also bring freedom .. -froin hunger, malnutrition,' illiteracy, etc .. After 
,achieving Independence, the Government was. thus under oqligation to overcome poverty by enabling 
the poor to participate in democracy and development as_equal partners'. · 

2.3.1 Towards this end, a series of measures have been undertaken. These include land \eforms, 
infrastructure development, technological change, economic diversification and direct anti-poverty 
programs like IRDP, NREP, "JRY, EAS, DWCRA, TRYSEM and MNP. . ' . · .. , ' 

2.3.2 D~splte various favourable factors like the attainment of Independence, abolition of feudalism 
and achievement of self~reliance in foodgrains production d~e to Green Revoluli?n, the problem of 
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rural poverty remained as acute as ever before. As seen from various surveys, though on a 
proportional basis, there has been a reduction in rural poverty, in absolute numbers, the number of 
poor people has increased over the years. The visible decline in the incidence of poverty after 1983-
84 then could be largely attributed to factors not_ mentioned above, or the cumulative effects of various 
factors including those mentioned. A clear understanding of the reasons for the failure of anti-poverty 
strategies even after five decades of planned efforts will enable us to suggest altemativ_e ,:::,es to 
eradicate absolute rural poverty at least by the year 2020:- To begin with, it would be useful to study 
the nature and extent of rural poverty in various regions of the country so that location-specific 
measures could be indicated. 

2.3.3 An examination of the regional dimension of the rural poverty would IQdicate that. nearly 48 
per cent of the rural poor live in three States of Bihar, Uttar Pradesh and Madhya Pradesh, and the 
percentage of poverty has increased over tpe years. The poverty ratio declined more sharply in States 
like West Bengal, Tamil Nadu, Orissa, Kerala and Andhra Pradesh. In the agriculturally developed 
State of Haryana, the poverty ratio increased substantially and in Punjab, it declined only marginally. 
In the States of West Bengal, Tamil Nadu, Orlssa, Kerala and Andhra Pradesh,"the rural poverty ratio 
declined by 22.2 per cent, 21.5 per cent, 17.8 per cent, 13.2 per cent and 10.6 per cent respectively. 
It is true that Punjab continues to have a relatively lower incidence o( rural poverty as compared lo 
West Bengal, .Tamil Nadu, Kerala, Andhra Pradesh and Orlssa. But there has been virtually no 
change in the poverty scene in 'Punjab while the other states witnessed decline in the poverty ratio in 
recent years. 

' 2.3.4 Detailed analysis by economic experts indicates that agricultural development may be a 
necessary, but not a sufficient condition for eradication of rural poverty. In the States of Punjab and 
Haryana, the poverty ratio was low at the dawn of Independence and remains low normally because 
of relatively higher levels of agricultural productivity and output growth. But, there is no significant 
decline in the poverty ratio in Punjab over time and there is an upward trend in rural poverty in 
Haryana in recent years, which indicates the limitation of the agricultural growth as such to contain 
rural poverty. But in West Bengal, the rapid agricultural growth in recent years, which was induced 
mainly by, land reforms, irrigation and credit has helped to reduce rural poverty substantially. 
Besides, other, factors like growth of non-farm employment and PDS also contributed. to poverty 
reduction. 

2.3.5 During 1983-84 to 1993-94, West Bengal achieved the highest annual growth rate of 
agricultural output (about 5.4 per cent), followed by Rajasthan (5.0), Haryana (4.7), Madhya Pradesh 
(4.7), Tamil Nadu (4.6), Punjab (3.9) and Karnataka (3.9) respectively. In fact, the growth rates of 
agricultural output at relatively higher level of per-capita agricultural income in Punjab and Haryana 
should have contributed to pove11y reduction significantly, but they did not. Conversely, the high 
growth rate of agricultural output at relatively lower level of per capita agricultural income in West 
Bengal could reduce poverty substantially because the growth process is more broad -based in which 
small and marginal farmers and share croppers also participate due to land reforms and other 
institutional changes. But the average real wage rate of farm labour in West Bengal increased pnly by 
1.5 per cent, and the absolute daily wage rate in both Punjab and Haryana are higher than that in 
West Bengal. In fact, at the high wage rate and with 243 days of average ·annual employment, no 
agricultural labourer in Punjab should be. below the poverty line. But as the NSS data indicates nearly 
61 per cent of agricultural labour households in Punjab and 39 per cent in Haryana are poor. It 
certainly indicates that there are labour~rs who get less number of days of employment and also 
relatively lesser wages in certain ~reas of these States than the average wages and employment in 
the State and that they are poor. However, in most other States, the average wages are so low that 
even at full employment level, they will be forced to stay poor. 

2.3.6 Orissa is another interesting case. During 1983-93, the rural poverty ratio declined by,21.5 
per cent. This was the second highest'.decline in the poverty ratio in the country. But agr[cultural 
outRut growth W'lS as low as 1.1 per cent and in fact, per capita agricultural income at constant prices 
declined. Also the state has not passed through any progressive land reforms. The poor people's 
access to PDS also is negligible. Then wtiat made ti,e poverty ratio to decline? In Orissa the growth of 
real agricultural wage rate (4.6 per cent per annum) lioth the absolute /eve/ and annual growth rate of 
per capita government expenditure on IRDP and Hural employment programs were one of the highest 
in the country. Most other State~. which witnes_sed ,a modest decline· in poverty, had also, modest· 
growth of agricultural output and wag·es and no substantial redistributive land reforms. ' Further, it . i99 .. 



could also be seen that in several States including Blhar, Haryana, Madhya Pradesh, Orissa, Punjab: 
and Uttar Pradesh, the PDS coverage in rural areas is very low. Besides, in the States of Blhar, 
Karnataka, Madhya Pradesh, Orissa, Punjab and Uttar Pradesh, the non-poor households lifted 
comparatively more PDS than the poor households. During 1987-88 to 1993-94, several Slates 
including Andhra Pradesh, Assam, Haryana, Jammu & Kashmir, .Kerala, Madhya Pradesh; Otissa, 
Rajasthan and Tamil Nadu witnessed a decline in the proportion of rural workers engaged In the . 
o"rganised manufacturing -sector. It is· only in West Bengal that there was a significant rise in the ·I 
proportion of workers in the organised'manufacturing sector. Undoubtedly, this sector has·relalively 
higher wage rates, which tend to reduce poverty. 

2.3. 7 On the basis of the available data, it is possible to Infer that agricultural growth cannot always 
be relied upon as a major strategy fo'r poverty alleviation under all situations. What is important is that 
the growtr process has to be more broad based involving the participation of small .and marginal 
farmers, !'enants and agricultural labourers through various institutional reforms. 

2.3.8 Factors like (i) growth In real wages, (ii) growth of real employment in the organised hon•f!lfm 
sector, (iii) poor people"s increased access to land (iv) increased access to subsidised food and M 
increased expenditure on IRDP and employment programs under some situations help reduce rural 
poverty. In fact, there cann,ot be a single planning strategy for poverty alleviation, It has io be 
location specific, depending on the need and objectives situation of each region. 

2.4 Anti-Poverty Programs of the Government 

The various ·programs and schemes, thus evolved impinglng on rural poor can be classified as 
~M: . 

" 

a) Household oriented programs of income ExlRDP, TRYSEM, DWCRA, Land Reforms 
generati<?n, through assets 

. ~· -

-
b) Programs of incbme transfer through NREP, RLE GP, JRY, EAS, MWS, LAY 

Employment and infra-structure development 

c) Programs for special areas to counter endemic DPAP/DDP, RPDS, Wasteland Development, 
poverty caused by hostil'e agro- climatic Micro watershed develop!l]ent (Natural Resource 
condition and degeneration of the eco- system · Management) -

d) Programs designed to ensure access to ,basic MNP, (BMS Human Development) _ 
amenities ,- ' - -- ... " ... --- . 

e) Welfare Measures to compensate the poor for S~cial Security, PDS .. 
their inadequate access.to growth. - ., 

.. 

" A more detailed listing of these programs alq_rig with its broad objectives and components-as well as 
the achievements in brief are given in Appentlix I. , . .. · ·, 

-.. 
' 2.5 Proliferation of anti-poverty programs 

These • strategies and policies_ adopted . two approaches, one focusing on the overall economic 
development (through percolation/Trickle Down/ Spread Effect) and another'poverty _al[eviation (direct 
intervention). Though these approaches reinforce each other, there was no effort to integrate :them. 
IRDP continues to be a program for the improvement of the rural poor without any· overall plan or 
conception of total development of the villages within a bloc~. In• fact, the Sixth Plan had .categorically 
staled: "IRDP has been conceived essentially as an anti-poverty, poverty program", and by giving it 
the name IRDP, the overall. development was considered critical. This, however, did not happen and 
the integration· with··other PAPS was n·ot achieved. In fact, Hariumantha Rao (1992) states thal'"the 
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failure to integrate the poverty alleviation objective with the overall development strategy resulted in 
the proliferation of poverty alleviation programs (PAPS) leading to inefficient use of a large chunk of 
resources on account of weak linkages with growth, low potential for sustained employment 
generation and inefficient impact on social development and protection of environment." However, 
the policy planners counter the argument on proliferation. · Poverty has to be _understood in a 
desegregated nature with a view to providing opportunities for different groups. The design of the 
PAPS, therefore, is deliberate. They further caution that any suggestion to merge the already 
available schemes could be used as a ploy to reduce the budgetary resource support under rural 
development which is far less compared to other ministries. 

2.5.1 It was widely prescribed that public policies that accelerate economic growth will lead to a 
'trickle down' and 'spread' effect benefiting the poor. In fact, this prescription remained the dominant 
ideology of development. By the early 1970s an increasing concern about poverty developed due to 
'apparent failure of the trickle down strategy'. Despite some impressive achievement in aggregate 
terms, the process of economic growth in many developing countries appeared to bypass the poor. In 
some. cases it even worsened th~ir condition. 

2.5.2 Two competing approaches for poverty alleviation evolved during this period. First, 
Redistribution With Growth Approach (RWG) aimed at increasing the productivity, incomes and output 
of the low income groups to improve their welfare. The strategies under RWG included - (i) 
Maximising the growth of GNP; (ii) Redirecting investments to poverty groups; (iii) Redistributing 
income or consumption to poverty groups and; (iv) transferring the existing assets to poverty groups. 
The second approach was 111ost favoured because as Prof Vyas states, 'It did not disturb the social 
and political equi\i.brium and suited the convenience of all. Such an approach die: not threaten the 
strategy of development nor the structural relationship in Society". The Second approach - the Basic 
Human Needs Approach (BHN) involved targeting and addressing the core basic needs of the poor 
I.e., food, housing and health. Unfortunately, the BHN approach gained importance very late. Let us 
now examine the performance of certain crucial segments of economy and strategies, which were to 
contribute to poverty reduction. , ' 

2.5.3 IRDP, which is considered a focal instrument of change in rural areas has, as various studies 
revealed, produced positive but small results. The ability of IRDP to make a long-term impact has 
always been limited. Though lRDP has created employment in agriculture, it has not been able to 
diversify the rural economy to any significant extent as the trades/ activities selected by lRDP 
beneficiaries are not productive ones, nor are focused on building 'permanent' assets. On the other 
hand, the wage employment programs, which use the surplus labour in the developmental process, 
are considered a sound PAP strategy. ,JRY is a tremendous improvement .over all the past 
employment programs. But like the earlier programs,. it too suffered from the isolation from core 
planning process, poor coordination with other PAPS at various levels and also meagre resources. 
As a·result neither the short-term nor the long-term gains have been significant. Though the positive 
lessons learnt from the Employment Guarantee Scheme were sought to be replicated through a 
nation-wide Employment Assurance Scheme since 1993, the outcome indicates yawning gaps in 
achieving the desired results of reducing the severity of poverty. Employment generation programs 
are able to provide only about 10-15 days employment in a year. At best, these programs seem to be 
'reliefs' measure rather than a sustainable effort, as funds available to tackle the problem are meagre. 

2.3.4 Jhe adoption of a uniform strategy, rigidity of the. program and standardisation of the 
operation and procedure have imposed a severe limitation on the effectiveness of the PAPS. 
Location-specific schemes and preference to the marginally poor have higher chances of success. 
The acutely poor need a longer duration of assistance. Self-employment schemes particularly, 
TRYSEM, have a limited measure of success in backward areas, as neither the training and skills 
needed to· operate such programs were available, nor sufficient funds available for providing 

. motivation to the unemployed youth. Also, in some areas, the number of people trained for particular 
vocations were far above the employment and resource potential of the area. The program was not 
linked to any manpower needs study. Pravin Visaria of the Institute of Economic Growth, Delhi, in his 
study "Unemployment _among youth in India" comments about the TRYSEM program: "TRYSEM is 
perhaps the largest scheme launched by the Government of India to address the problem of training 
the rural youth for employment. However, relative to the needs for training of rural youth, its role has 
been rather modest. Overall, almost 42 per cent of the trained persons reported themselves to be 
"incapable" of taking up independent activity as a self-employed person. However, there were marked 
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inter-state differences in the percentage .of trainees reporting incapability for self-employment; the , 
percentage was much higher (60 or more) in Kerala, Bihar and Uttar Pradesh, and much lower 'in : 
Andhra Pradesh, Assam, Gujarat, Haryana, · Madhya Pradesh, Maharashtra and Orissa. The main · 
reported reason for the incapacity to take up self-employment was "lack of funds" (reported by two
thirds), whereas only one-fifth reported "inadequate training• as the reason. According lo a rough 
estimate, the number of rural youth aged 15-24 and in the labour force in India had increased by 
about 5 to 6 million between April 1, 1992 and April 1, 1997. In effect, therefore, the TRYSEM trainees, 
during the Eighth Plan period formed only about 25 to 30 per cent of the net additions to the youth 
labour force over the period. Of-course; we have focused on the age group 15-24, whereas the· 

-TRYSEM is open to persons up to the age of ~5. The difficulties in proper reporting of ages raise 
serious problems in sharper targeting; and the shortcomings in the functioning of TRYSEM need to be 
eliminated, partly by involving the technically better-trained persons available in the various districts or 
elsewhere as trainers. The Draft Ninth Plan has described the TRYSEM program as "the weak link in 
the overall strategy for self-employment"; and has proposed to make training •an integral component" 
of the Intensive Rural Development Program (Planning Commission, 1998). 

2.5.5 At the same time it needs to be pointed out that a study entitled "Public lnterveQtion for 
Poverty _Experience of Indian State" carried out in nine States across the ~ountry suggests !hat, if 
strategies for poverty alleviation are properly planned and implemented, even without a spectacular 
growth or a major overhaul of institutions and structures, poverty can be brought down ·significantly' 
(Economic & Political Weekly, Editorial, October, 1995) These studies revealed as follows: 

(i) 

ii) 

iii) 

iv) 

vJ 

vi)_ 

'vii) 

viii) 

Although there is a °high degree of conformity in the app'roach and content of the 
poverty alleviation programs, there is a great variation across <the State in the 
outcome. · 

While. eradication of poverty has been a recurrent theme of the•Five·Year Plan, the 
proportion of those living below the poverty line has not declined significantly. The 
explanation for this must be sought in the political and administrative environment in 
which the poverty alleviation. programs have been formulated and implemented. 

Agriculturai"'growth is an important factor in poverty reducti~n i.e., Andhr_a Pradesh 
and Haryana. The Haryana experience also suggests that the deliberate· p"olicy of 
income and occupational diversification is the most effective cure for poverty. 

lncreasin_g the awareness level of the people, mobilising thei:n in the r~gions of socio
economic backwardness where institutional barriers of all type exist social, political,· 
cultural, etc. may probably be an important instrument to improve the management 
andlhus the outcome of anti-poverty programs, e.g. Bihar. 

Mere formulation of a large number of innovative schemes and programs for the poor 
may not provide the sufficient ·condition. A strong politiqal commitment for the poor 
and to a sustainable and the healthy development of the State economy is also 
important, eg: Gujarat.· · ' ·· · 

-Anti-poverty-measures can be best being temporary. These measures should create 
conditions so that the.program could phased.out.· Thi~ would mean that growth 
processes need to be Invigorated, eg: Karnataka. 

It is possible to alleviate povei:ty even when the rate of economic growth is slow, if the . 
programs are well designed and implemente(/ along with compo~ents of effective 
social protection schemes (PDS and others) for the most vulrierable groups eg., 
Kerala. · · · 

Decentralised planning and adequate resource support can have a_positive impacron 
poverty as has been shown by the Employment Guarantee Scheme in Maharashtra. 
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Ix) 

x) 

In vastly arid zones, emphasis on infrastructure development especially watershed 
development and afforestation along with asset redistribution and employment 
programs can bring down poverty, eg: Rajasthan. 

Land reforms, de.centralised decision-making through genuine and effective local 
Institutions will ensure proper implementation pf the poverty alleviation program and 
thus a cut down poverty, eg: West Bengal. 

2.5.6 Gaurav Datta and Ravallion (1996) argue that reducing rural poverty requires both economic 
growth (farm and non-farm) and human resource development. They also point out that agricultural 
growth, higher per capita non-agricultural output, high rea( Sfate development expenditure, low 
Inflation .rate, high female literacy, low infant mortality and"irrigation intensity make a positive 
contribution towards poverty reduction ·in rural areas. Public spending in the social sector and 
infrastructure development is very important in poverty reduction. 

2.6 Land Reforms 

Land Reforms, an asset redistributiv.e measure, figured prominently since Independence for about a 
decade but seemed to have receded to the background with the food crises in the 60s and the 
resultant importance given to food production. In the mid 80s, however, the interest in land reform got 
revived apparently because· of increasing uneasiness among the planners and social scientist that 
attempts to lntegrafe growth with poverty alleviation have remained largely ineffective. The 
experiences and impact of land reforms varied from region to region. Rao (1990), classified the 
regions as following: • 

(a) Semi-feudal areas •(Eg: Blhar), where barriers of reform. inherent in the prevailing structure of 
SQC!E;lly are too strong to be overcome py the scale and intensity of effort for land reform made so 
far. The Blhar experience suggests that land reforms, to succeed, need to be part of a broader 
long-term strategy based on a judicious combination of reform measures with growth policies 
and programs providing immediate relief and support to !he poor. 

(b) Areas with less formidable barriers (Eg: Karnataka). and relatively stronger thrust to land reforms. 
The Karnataka experience shows that agricultural productivity'/ production, political mobilisation 
of the poor and_ Panchayati Raj are important determinants of success of land reforms. 

(c) Areas with a strong political mobilisation and effective land reforms but with a weak growth 
performance to complement the reforms (Eg: Kerala, West Bengal). In this experience land 
rnforms were. successfully but did little to improve the economic status and viability of the rural 
poor, particularly the landless. 

(d) Green Revolution areas (Eg: Punjab), .where capitalist farming is firmly entrenched and where' 
reforms are needed m·alnly to improve wages, work environment,· and economic ·conditions of 
labourers. Punjab, provides a convincing illustration of a ,situation here capitalist farmers 
though-achieved agricultural prosperity have done so clearly :at the cost of the rural poor and' 
weak by hindering reforms .. 

'' 2.6.1 In sum, in none of four situations, the reforms benefited the poor. On the other hand, in Blhar, 
the benefits of reforms have been diverted to the rich farmers. The rural poor may get direct and 
proximate benefits of land reforms but not an. enduring improvement in their economic status despite 
political and social m~bilisation. 

2.6.2 The achievements under land reforms, therefore, are marked by a considerable variation 
between - (a) estimated surplus .and acquired surplus; and, (b) acquired surplus and distributed 
surplus. The lands distributed were found to be marginal, infertile and non-arable. There were 
dissent and court cases on acquisition procedures and the compensation paid. The tenancy laws, by 
and large, were ineffective and scuttled by the powerful gulags.· Despite these shortcomings, nearly 
one-fifth of these holdings was a result of land reform. These holdings, however, small and marginal, 
still enabled a modicum of security and social status. Studies-by ICRISAT in 1970 and the National 
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Academy of Administration have confirmed the importance of even modest land reforms in the 
livelihood strategies of the poor (World Bank, 1990). 

2.6.3 With the advent of economic reforms and market economy, there arose differing views on 
continuing the strategy. It has been contended that the most effective measure to reduce poverty is 
land reforms without which other schemes cannot have impact. While one segment recommends a 
floor ceiling on the land holding size maintaining the present upper ceiling, the other advocates steps 
contrary to land reforms. • 

2.6.4 Poverty has two dimensions: Income .poverty and Human poverty. 'Unless both are 
addressed simultaneously, no.significant dent could be made on poverty scene. Social development, 
therefore acquires a special signifi.cance and merits urgent attention. Social development and human : , 
development have many facets including, social welfare, health, education, nutrition and a democratic •. 
institution to promote ·peoples' participation. Our experiences In this area are slow but not dismal. 

2.7 Safety Nets/ Food Security 

Qver the decades of planning, economic growth with some focus on distribution objective did not have 
the designed impact on the poverty reduction significantly. Focused intervention on these below the 
poverty line was considered necessary. M~ny programs were formulated and implem~nted. Over the, 
years these programs underwent changes to make it more effective. These progra·ms can be 
classified under three r11ajor heads, namely:-

1. Schemes generating employment opportunities .to those· below the poverty line; 
2. Added assE3t creation in the poorer households; and · . · · 
3. · Skills developme~t and training to improve the earning capacity of the poor. 

2.7.1 There are many safety net programs to cover the poor households. They are:-

1. Public Distribution System; 
2. Nutrition Programs - Mid-day meals, ICDS; 
3. Social Welfare progra1 ,,s.; 

. 4. Special Programs for women & children in the poor house holds; and 
5. Health care. 

2.7.2 Staie interventions in foodgrains markets _have been in existence in India for a long time, A 
Public Distribution System (PDS) that regulated the movement of foodgrains from •ttfe surplus· 
production States to the deficit ones formed one ofs the core elements of the food management 
system. Over the years,.there have been a number of attempts to modify the coverage and scope of 
PDS. \'Yhile price stability for consumers in urban and food deficit areas were the focus in the early 
years, some form of equitable distribution was also envisaged in the subsequent Plans. The PDS 
System covered rice, wheat, sugar .and kerosene. From the Seventh Plan, PDS was taken up as a 
permanent feature of the strategy to control prices, reduce_ price fluctuation and achieve an equitable. 
distribution. The Food Corporation of India established in 1965 actively started procuring foodgrains 
to meet the PDS requirements. Over the· years, ,the growth rate of. procurement exceeded that of 
production: the share of procurement rose from about five per cent in 1965 to 19. 7 per cent in 2000 
(Economic Survey, 2000-2001). 

2.7.3 From about 18,000 in 1957, the number of FPS had ·risen to over 4.61 lakhs. Of these 3.3 
lakh were in rural areas. From about eight million tonnes in 1951, the foodgrains distribution in 2000 
stood at 12.1 million tonnes with a peak,of 20.8 million tonnes in 1991. Since 1978, our buffer stock 
has remained comfortable and much higher than the PDS requirement. Revamped Public Distribution 
System (RPOS) Introduced in 1992 to give a special attention to backward- remote areas, where 
predominately tribal populations live, covered 1750 blocks through 1.02 lakh FPS. The annual food 
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subsidy rose from Rs. 2450 crores in 1990-91 to Rs. 9200 crores In. 199-2000 and to Rs. 13,000 
crq,re_s in 2000-01. • 

2.7.4 PDS attracted much criticism. Singularly sharp was the criticism against urban regional and 
class bias arising out oMhe leaks affecting the food security for the poor. It was also found that the 
rich and the middle classes benefited more from ·PDS. The Planning Commission's Tenth Plan 
approach paper states that there is a 36 per cent diversion of wheat, 31 per cent diversion of rice and 
23 per cent diversion of sugar from the system at the National level. 

2.7.5 Some of the problems besides illegal diversion are: 

1. The poor do not have cash to buy all the 20 kg at a time and they are not also permitted to 
buy in installments. 

2. Low quality of foodgrains - a. World Bank Report (June 2000) indic;Jte tnat half of the stock is 
at least 2 years old , 30% of the stock below 2 to 4 years old and some grains are even older. 

3. Weak monitoring, lack of transparency and inadequate accountability of officials.implementing 
the scheme. . 

4. Price charged at the retairlevel exceeds the official price by 10 to 14%, 
5. Poor also require quality grain lest there should be health problems .. 

2. 7 .6 Many economic analysts have ·felt that PDS is not a cost effective way of income transfer to 
the poor as compared- to other nutrition programs or wage employment programs. The per capita 
income transfer to poor·from all subsidies (food and non-food) in rural !'lfesis not t1mgible enough to 
make the program an 'attractive one' for the poor. Available data suggests th<1t many of the ·poor 
States choose~o draw a much lower share of PDS than what they are entitled lg eg; Bihar, Uttar 
Pradesh, Madhya Pradesh (World Bank 1997). It has. now been realised that from the concept of 
'universal' coverag&'l<!_rgeted' coverage is required to eliminate the class bias and also to contain the 
ever-Increasing food suosidy: . ' ·. • 

2.7.7 The targeted PDS system follow a two tier subsidized pricing structure. Families below the 
poverty line receive rice and wheat at a much lower price (highly subsi,;ljz,;ic!) whereas the households 
above the poverty line is supplied at a price which is much higher gnd closer to economic cost. The 
Identification of this ultra poor Is left to the States based on poverjy ,;islimates. In 9rder to make the 
targeted public distribution system more focused, ·the Antyodaya Anna Yoiana ws1s ls1unc;hed in 
December 2000. This scheme is to ig(lntify. 10 million poor families 9rid prqviding them with g~ kg of 
food grains per family per month at a low price .. of Rs. 2.00 per kg fqr wheat ;md Rs. 3.00 per kg for 
rice. This scheme requires 30 lakh tons of foodgrains involving i:i sul?sl(Jy pf Rs.231g crore§. ·The 
identification of this very poor household for this scheme is best !§ft ·io the Gr~rr,· §abhas ~n<J 
Panchayats instead of the bureaucratic machinery. This step was pglitigs1lly unaccepta~le tq sgme 
States, .while others argue that the targeted PDS may prove very expensive without a matching social 
achievement. Thee TPDS has come into oper!'ltion in 1997 and the States have been given th§ 
freedom to modify the program in the manner they. chose fit to suit th!' local ·req~irem,;ints. · 

. . •. 

2.7.8 Social Security recognises the responsibility of society to relieve'the egonomic distress fi!,ed 
by the people on account of contingencies beyond their control. • Even th,a 'Yritings gf Manu, 
Sankaracharya, Kautitya ancl Yojnav11lkya are replete with refere1J.ces to payment of part of wages to a 
workman to ·compensate for loss of earning due to old age, djs9pilities, etc. Thus, the system of 
social and economic security is very ancient in India. Unfortunately, in modem India the State has 
been more concerned with the organised industrial welfare. Till recently the rural poor, in'cluding rural 
workers, suffered from 'benign neglect'. · · 

2.7.9 Though social security systems have· beo,n in operation in almost all the States, early 
beginnings were made in Kerala arn;l Andhra Prndesh (19G0), Tamil Nadu (1962)1 Raja~ths1n and 
West Bengal(1964). However, there wa, a con,lc_l~rable gifferen~e in the quantum of assistance, 
eligibility, etc. A Study Group of the Report of National ·co[)lmis~ign· o·n· Rural Labour (1991) has 
recommended Old Age Pension, Maternity Benefiti,, Disability Benefit and Minimum Healthcare and 
Sickness Benefit. Though several i,tate-funded anq Centrally-sponsored schemes for specific groups 
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were formulated and implemented a substantial thunk of unorganised poor, particularly the rural poor, 
have been left out of the social security scheme. Realising this and also as a part of the 'Social 
Safety Net' in the wake of economic reforms, three major social security schemes were launchetj 
under the u!'lbrella of the National Social Assistance Program (NSAP) in 1995. These are the! 
Nati<:mal Qld Age Pension Schemes (NR"B§), and the National Maternity Benefit Scheme (NMBS) lg 
be implemented by the Ministry of Rural Areas and· Employment: About 42.4 lakh person benefited 
with a financial expenditure of Rs. ~09 crores, against an allocation of Rs. 669 crores py Marc:;h, 19~7, 
There has been criticism that the provision under the Centrally-sponsored schemes is 'lower than \he 
existing State schemes is also insensitive. Nevertheless, the three schemes are well conceived and 
the Centre, for the first tirrie, assumed a role in helping the States to provide <l packag~· gf ~ssentiill 
social protection to the poor {Guhan, 1995. ). The-States on their own have formylated a number qf 
Schemes. Many of them are innovative and arise of location,specific concerns. A flavour of such 
programs sponsored by Tamil Nadu is "given in Appendix II. In all more than <!bout 100 programs 
were in operation. These programs are being implemented as end in themselves without syriergy ang 
eonvergence. Many,' including Panchayat presidents are not a\'/~r\l of the programs. Every poor 
household is entitled for some set of eligible programs. Hardly they get qne <Jr two· prggrams and that 
too not consistent. These programs result in some income transfer to the ·poor households. 
Government spends Rs. 6, 10 for transferring Rs. One to the house holds through these welfare 
measures. · , 41 

2.8 - Decentrali!!alion 

, · Elecentralisation <!S q .concept was widely accepted and put into practice with .the introduction of the 
Community Development Pr~jects in 1952. - Under this, a .community. plock comprising about 100 
villages covering one lakh population became clhe unit of pl,inning for development. The Balwantr1;1I 
Mehta ~ommittee (1957) recommended the 'decentralised Administration' to be under the control of 
the elected bodies with the block as -the basic unit of decentralisation. · Thus f:!anchay1;1t Raj 
Institutions (PR1s) got establishe<:l throughout the country. Th!! story of Panch11Yati Raj has b~en the 
story of ups and downs. It seems to have passed through five important phases; The phase of -
as9endancy (19§7,64), stagnation (1965-69), of decline (1969,77). the revival 1 980-93) and \~e 
phase of consolidation (1 !J93 onwards). -

2.8.1 Activities assigned and taken up by PRls since the beginning were limited. Their resource 
base was weak, elections 'irregular or the PRls were superseded as the political elite gl higher l~v~I~ 
(MLAS, MPs, etc.) were lukewarm to the idea of decentralisation. On the pos[tive·sid\l, politically the 
PRls initialed a process of democratic seed drilling in the Indian soil; socio-cultural!Y facilitated the 
emergence of new.local leadership; and from the development angle, it helped imbibe"9 development 
psyche among the rural people. The Ashok Mehta Committee (1978) suggested several measures to 
strengthen the PRIS. The f~ilure of development strategies through PAPS and th!:! cleclin!ng levels of 
the people's participation in the development process has rekindled the interest in lh<e! PRIS,.which 
culminated in the 73"' Amendment to the Indian Constitution giying a statutoiy st9\us to the PRI$, 
Even though the PRIS have been constituted across the nation, many have not implemented the 
programs in letter and spirit. Devolution of financial and aqrninistrativ~ powers IQ t~es'l wassroqt 
institutions of self-goyernan~e has ·largely remained inadequ~\e. Though reservation for women anq 
socially wea~er sections has been one of the gre?tlest achievements of the m9dem PR!$, the sq~ia! 
structure and influences still render t~e~e groups ineffective. 

2.8.2 Human poverty need to be addressed through human development, Which en€Qll1JliJ§§!iS, 
education,, health, drinking water, housing, rural infrastructure, etc. lri the e<1rly 196Qs 91!lnQ with 
general provision relating to basic needs, a well,g!)~ned ~pRrpach @!led the 11\'linimum N~~ds 
Approach Program' (MNP) was evolved. The Planning Gorn'mJssion, fgr the fir§\ lime, sp@I! gy\ tnis 
approach an<l formulateq_ a Perspective Plan 1.~~1-75. jn the f.iflh ·f.!l~n (197;J,75) 1 th@ 'MinlmYm 
Levels of Living' approach was introduced with two cgmpgnent~: (~) a g8pit91 pasis for §p.@g!fig !~rne,t 
group i.e,., the poorest 30 per .cent of the pqpulation: and (b) notifying ~!lVfln pu_blic se,rvig@s <I~ th!'! 
Basic Minimum N!!~ds (BNP) arn:I SP.e~ifi~ target W(!fll fixeg, Exp@gt fgr !hE! h~usin~ ggmpgnEint, aQ 
per cent of th~ ~ev'ln BNPs. provision wer~ ;,pdressing I~~ need~ gf ryral <Jrn;,s. OvElr the, Y'lilr&, r~r~I 
energy, sani\a\jfm, RDS were addeq \q th~ list .of MNFl. Con"?i!c!'lrable irnprovern@nt in \hll socig, 
economic infrastructure in the rural an~~~•has been achieved ancj i\ has gain@i;! mGrnenlYm §i~ge 191l0 
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with the introduction of several employment generation and other human development programs. 
However, these approaches and strategies have had only marginal impact on the poorest sections ~f 
society. This has led ·to decentralised and participatory approaches to impro.JLfLlhe. efficiency and 
reach of MNPS. In 1979, the seven Basic Minimum services were identified whereby the target was 
to cover the entire country by 2000 AD. While the major responsibility in the regard rests with the 
Ministry of Rural Areas and Employment, the Ministry of Health, Welfare, HRD, etc., also have a role 
in fulfilling the MNP commitments. One major flaw still persisting is non-Integration and convergence 
of the schemes. of various ministries at the grassroots level. Awareness building exercises are also 
found to be inadequate.-

2.9 Environmental Access to Food 

Though ·physical and economic ac~ess to all nutrients is a neces~ary condition, it is not sufficien\ for 
ensuring orderly physical and mental growth to realise genetic potential, This requires enabling 
environment for securing effective biological utilisation of the nutrients consumed. At high levels of 
morbidity, the body's physiological or internal entitlement to food and nutrients is diminished, even in 
the presence of adequate external entitlement. Water borne diseases, infection and pollution affect 
the processing .power of the body and the poor under nourished population suffer most. Nutrient loss 
from the body In such an environment is very, considerable. Protected water supply, sanitation and , 
proper waste disposal alone- can ensure optimum biological utili~atlon of nutrients consumed bY the 
population, ' · · 
2.10 Drinking Water 

The responsibility of providing drinking water rests with the States. Though funds were allocated in the 
budgets, but in the mid-1960, it was found that these water schemes were provi~ed only to thos§ 
villages which had an easy access. The Centre .entered the scene in the Fourth Pl,m with assistance 
to States to identify hard core problem areas. In .1972-93 in yet another effort to accelerate the pace 
of coverage the Central Government introduced the Accelerated Rural Water Supply (ARWS) with 
100 per cent grant. Water supply hitherto looked after by the Urban Development Ministry got 
transferred to the Rural Development Ministry. Despite' the total coverage reported· at the beginning of 
the Eighth Plan, subsequent investigation 'showed that the many people of the previously covered 
villages has become 'no source' villages. This number was quite huge resulting in new i,ffgris through 
the Rajiv Gan~hi National Drinking Water Mission, which also addressed problem like quantity, 
contamination and community participation. The' coverage of rural and urban population with drinking 
water facility in9reased rapidly between 1985 to 1999. Sanitation facility In rural areas covers only 
9.00% of the rural population vide table below. · 

UniVArea 

Drinking Water 
· Rural -
lJrban 

Sanitation Facility 
RLirai . • 
Urban -

TABLE3 
Po·pulatiori covered with drinking water and sanitation facility 

··111as 1990 1997 1999 

;;e:3 '' 73,9 86.74 98.P 
72-~ 83.3 85.0 90.2 

9,7 2.4 6.37 9.0 
WA 45.9 50.00 49.3 

Source: Sconomic Survey 2000;,~001 

·, 

2.10,1 Despite a m~ssive ,illoge1tion and §ffgr!, !h~ §i)Yation 9ontin~iis to be critical in many villages 
especially durtng the i,ummer owing to indj59riminate W"!t§r mining. 

. . 
2.10.2 As stated earlier, health, hgusin~, s,init,ilipn, literacy ,md education are all linked with pov~rty 
and social security measures 19 taGkle it. How@ver, singe these are d!sgussed in detail in gther related 
papers, these are not covered except menti~ning them as imPPr!'Jnt component~. so \hat their 
importance does not_go unnoticed, .. · · · · 
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2.10.3 . There have been conflicting and varying opinions on the impact 9f th_e Structural Adjustment 
and Economic Reforms started in 1991. Some argue that rural poverty has increased ·whicli is also 
reflected by the increasing Foster Greater • Thorbeacke measures of poverty (FGT). The poor peopi~ 
have very little ·purchasing power and hen·ce they are peripheral to the. structured market econgmy 
with which so much development thinking and activity is concerned. The 'Miracle of the markei' 
p~radigm, does not work in their f<1vgur. It has been generally realised that economic .-~dNstrnen! 
could adversely alter the living standards of the poor' in the medium term at least until the ben'efigiql 
provision of the new policies materialise. The stabilisation phase is likely to be accompanied by a. 
decline in ecoriomic growth and employment. These might worsen the position ·or some of ·1he 
vulnerable sections of the labour force. Of particular concern is that fiscal contraction is likely to result 
in reduction to outlays on subsides and on budgetary outlays which are intended to benefit the poor, 
The financial reforms ·are feared because they lead to contraction of .credit to the priortty sector and 
PAPS. Significantly though, an extraordinary range of activities has come up in rural areas, real wage 
in agrtculture is also increasing probably due to more diversified activities ·seen all Qver the co~ntry, 
The phenomenon has not been well captured leading to· certain apprehens.ions on t_he effect i:>f the· 
New Economy Policy on employment and gro1Y1h .. The fact !hell th~ hope foi future emp[oynient 
generation will prtmaiily rest· in the rural sec\gr j~ gi~q~~sed later in the Chapt~r on "ErnP.lciymenf', 
Indian agrtculture has some inheient strength; comparative advantage of some crops is very high for 
India. Horticulture and· ~quac~llure offer great potential. . G19b;ilisation hiis also opened up 
possibilities of agrq-proce§sihg. f:!ut this commercialisation process has lured several small and large 
farmers in the dispossession cif land and pushed th~rri in to the labour market_. 

2.11 Current Status of Poverty Alleviation Programs 

On the positive note, poverty ·is declin!~g ·slowly Qui §!iU_ remains widespread. Despite methodological 
yalialions, ·the 55~ NSSO Round has· !:)rough! out \he fact that ther,i has l:)een an appreciable 
reduction in pgyerty. !;yen when incomes do not appear to have improvecj, ha.ng terrn wellbeing li~s 
been notice,d (World'. Bank, 1997) ... The female !iteragy ha§ 'increased to 54;3 P.~r cent in 2001 . as 
compared to just 9 per cent in 1950,51. Life expectancy ha.s ri§en to over·s~ yea~ and lnf,mt 
mortality recorded a significarii reduction. Rural investments including' . ryr;,I ·· roads, irrlgat/gn, 
electrtftcation, health and education liave made inroad§ ag9inst rnral poverty. 'For instance, the are<l 
under irrigation has gone up from 22 million hectar.es to 78 million hectares iri .18~1'!; 'fh~ Centrl!I flan 
Budgetary expenditure 6n Anti-Poverty' Programs_ (fo9d s~!Jsidy emp!oyrneni pmgrnms, IRDP :sgclal 
Welfare Nutrifign Welfare of the Sched~le_q Castes and \he $gheq~led Tribe§ am! i:iasic" N~eds) haij 
been steadily rising. ' 

l;)espite the P.9~itiv!! statements of the previous par~graph, our efforts ,it reducing p,gye,rty ~re far less 
effective ,than o~r neighbours. The absolute num6er of people !lelow the pQV@r!Y line has been 

. increasing,,S.l!!~fiily, Though lh!! infant ingrt§lity rate h"!r c!tl~lined ~Qnsiderably, •it is still• one of the 
J,jghe~t in the world. The life expectancy at birth • hil~ gpubled put still remain§_ well be.low the 
cci'unlfies IVPQ ~ere worse·!lff th,m ln~ia in 1950 (Eg: Cf\ina, Sri. kan~E!), · India ~cc<i'Ynl~ for a quarter 
of Ifie maternal deaths world-wide. F.emale literacy is markedly lqwer than men, About 37 per cent of 
population still leck e~es§ jo safe drtnking water, Ainong 192 cpuntries.in the wor!g, lm!iil ranks 1_28 
in terms of the Hum§n "Development Index (HDI). ThoyQh in the recent year~ the partiGipatlon of 
Centre in the sgci§I sectqr ha~ be~n increasing, the stiar11 'of <e~pencJiture by States js cle~lining 
indicating a non-sertous attitude or excessive deP!!iidence gn Centrfe! by States. ' , . 

2.13 Lessons Learnt 

The Department for International Development'(torrn~rly ODA) in its white paper 'Eliminating World 
Poverty; A Challenge for the ?.1.s' C:entury {19~7)", h_as vel)' succingtly p~t the challenges that face the 
world which may as well be the mission of-lnqi11. · · · 
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1, To see a society where everyone can live in peace and security; have a say in how their 
community is run; and have access to those things we so often take for granted like clear 
water, fresh air and the chance to earn a living and bringing up healthy, educated children. 

2. To make the government accountable to the people; protect human rights and create human 
opportunities for economic growth. 

3. To ensure that development is sustainable. This means we must meet our needs today and 
those of the future generation without sacrificing the resources we need now (without 
damaging the environment) and in the future. 

4. To show progress in gender equality and the empowerment of women by ·eliminating gender 
disparity in education and other areas. 

i .'.· 

2, 13.1 Eco~~inic growth reduces poverty. But growth alone does not provide sufficient conditions 
for reducing poverty. It is not enough to focus the intervention on the symptoms of poverty i.e. low.-· .. , 
income. The objective is to counter the marginalisation processes pushing ·a large number of the'-. _ _,.; 
brink of subsistence. Measures to promote investment both public and private are very crucial. 
Employment programs, if well designed with sufficient thrust incorporating a guarantee (unlike the 
lean season focus as of now) of round-the year employment to the poor. Emphasis on improving the 
rural resources and infrastructure can have a strong, positive impact on poverty reduction. Wage 
employment programs are·· self-targeting in nature and therefore, are more effective in reducing 
~-
2.13.2 For empowering the rural poor in their quest for poverty reduction, a synergy need to e 
developed tietween the institutions and individuals and ensuring that they' address issues of direct 
relevance to them directly. 

► A blend of devolution and collective action for natural resources management 
► ·Delivery of fin'ancial services to the poor to enable them to access and secure financial assets 
► Developing linkages with the NGOs and the private sector as partners for s_ervice delivery 

,., . 
2.13.3 From the lessons that we have learnt in implementing programs to overcome rural 
p~,vert~, the following areas may be identified as those needing priority attention: · 

• Landlessness is closely associated with rural poverty. Land reform measures, therefore, are still 
valid in ensuring income gains to poor. 

• Access to education, health and economic opportunity go hand in hand in reducing poverty, but 
the investment in these sectors is far lower to meet the magnitude of the problem. Investments in 
this sector should increase. 

• Anti-poverty program?, -ln9luding PDS have ~ot been cost-effective in reducing poverty. Th.ere is 
an urge.nt need to reform the anti-poverty program~. Merging the plethora of schemes/programs 

- into a well-defined and well targeted programs is one option. Wherever the local participation is 
ensured, the effectiveness of PAPs is relatively better indicating a large role for the PRls and 
NG0s in planning, executing and monitoring jhe sqhemes with a view to reducing leakages and 
strengthening the delivery mechanisms. 

I: .. _ " 
• Welfare programs play two·different but equally imp,ortant roles in eradicating poverty: First they 

try to provide at subsidised. cost[or at no-cost a wide range·of amenities and services which, in a• 
way, compensate for the inadequate access-to the benefits of growth and redistribution policies. 
Secondly, they help the poor to investin themselves - health, nutrition, education, etc. 

' -. . ; . . ·~· 
• In terms of the spatial spread and Yisibility, these programs have grown considerably.over the 

y~ars and it is necessary to continually lay emphasis on these compensatory measures to the 
poor. Economic reforms urdqubtedly have an adverse impact on the poor in short and medium 
run (lpng run effect still untested) and therefore;. social safety net has to. be widened and 
strengthened. · 
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• Managenient of inflation· will be a critical factor in poverty alleviation. 

• The agricultural sector cannot bear the burden of ever-growing population. Therefore, 
diversification of the rural economy through entrepreneurship development and strengthening of 
credit and marketing institutions wo!Jld be essential. ' 

• A properly designed watershed development program through effective par:ticipation oi the people 
including the landless poor, can help alleviate poverty in rainfed areas. · 

2.13.4 As Fawzi H. Al-Sultan, President of IFAD, in.the Conference ~n Hunger and Poverty, 1995 
stated 

"What we need now is to move from a system in which the poor participate· iii 
officially-led development programs towards one in which governments and 
external donors support people-initiated development. - the entitlement of :the 
poor, allowing them to have greate,r control over their lives and futures" 

. . ~ 

2.13.5 Science has opened up vast opportunities for achieving a sustainable food security. Scientific 
strategies and priorities must be rooted In the jJrinciples of ecology and employment generation if they 
are to serve the cause of pub)ic good. 'f'le neea more science/and technplogy, both in the public and 
private sectors, related to the agriculture for proving Nee-Malthusian predictions of widespread food 
and drinking water insecurity, wrong. Only then we can convert the 21st century into a Millennium of 
Hope. Eventually all future development approaches which keep poverty reduction as their core 
objective. must recognise the significance of _investing in human capital. Only such an effort could 
create the foundation for a greater participation of the" poor in the over-all developmental pjocess. . ' 

2.13.6 International Experience~: One of the most significant pover:ty reduction success stories by 
planned interventions comes from China. In this program, the GovElrnment of China had taken several 
critical measures to attack poverty like setting up goals, strengthening state institutions, providing 
additional funds and effectively utilising them, and mobilising "ihe resources. · 'The 8 -7 Poverty 
Reduction Programme (8 for 80 million people and 7 for seven years of the Plan) is a targeted 
intervention that strengthened state institutions, organise□ relevant training programs with a practical 
and income enhancing orientation .apd advances in new technologies, _augmenting the provision of 
credit and farm inputs and facioitating labour mobility from endemically poor areas. The emphasis was 
on expanding the income generating activities among disadvantaged groups by strengthening crop, 
forestry and livestock production, developing transport and communication services, and in,general, 
raising scientific knowledge, education, literacy, health and physical fitness. · 

2.14 Towards Hunger Free lndla 

The Prime Minister released the Food Security Atlas of Rural India on April 24, 2001. While identifying 
areas of high food insecurity in the country, provides information on the availability, access and 
absorption 'of food and is thus ·a holistic approach to the problems of hunger and malnutrition. 
("Towards Hunger Free India" - A Joint publication of the Planning Commission, MS Swaminathan 
Research Foundation and UN World Food Program).· Success in eliminating endemic and transient 

, hunger will ultimately depend upon our success . in ending both unsustainable lifestyles and 
unacceptable poverty. The Prime Minister emphasized the fact that 

"the responsibility of mitigating the hunger of the poorest of our brethren cannot 
be that of the Government alone., It requires the cooperative efforts of the Central 
and State . Governments, local self-government ·bodies, non-governmental 

. • organizations, international organizations and above all, our citizens." 

A Ten-point Agenda for Action was adopted at the Closing Session of the Consultation, broad 
features.of which.are given in the succeeding.sub-paragraphs.' · · 

... _ .. 
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(I) ldentifjcatioil of the vulnerable individuals: 

The first step is to identify families and individuals suffering from endemic hunger and malnutrifion. 
This Is best done by the Gram Sabha. Usually,, such families/individuals tend to have limited or no 
access to productive assets like land, cattle, fishponds and educa\ion. They often live by daily 
unskilled wage work. The methodology of the Food Insecurity Atlas of Rural India is a tool that can 
help in identifying the hotspots of hunger, 

(II) Information Empowerment; 

Familiesnndividuals identified as vulnerable to endemic hunger can be given Household Entitlement 
Cards which give information on all Government projects (both Central and State Government) 
relating to poverty and hunger elimination, to which they are entitled. The various government projects 
should be· dis-aggregated by gender, age, class ~nd caste and precise information provided on 
methods of accessing the benefits to which people are entitled. Land ownership records should be 
periodically updated and made available to all concerned. Such-steps will enable ·a11 elfgible persons 
to derive benefit·from their entitlements,. for which provisions exist in the budget of the'.Central and 
State Governments. Also the Panchayats l local bodies · should be empowered legally, 
administratively and financially to assume the responsibilities •assigned to them under the Eleventh 
Schedule to the Constitution. 

(Iii) ,Eliminating Protein Calprie Malnutrition and Energy Deprivation: 

Existing projects like the targeted Public Distribution System and, nutrition programs (eg. Integrated 
Child Development Services, Mid Day Meals and Antyodaya Anna Yojana) will have to be mobilised 
to ensure that they reach those who have so far been bypassed by such schemes. The PDS should 
include the distribution of nutritious cereals like jowar, bajra, ragi and millets bec.ause they have a low 
cost and high calorie /' protein / micronutrient advantage. Knowledge on childcare and healthcare 
practices as well as s_upport services should be targeted to pregnant and nursing mothers, so as to 
ensure effective protein-calorie nutrition of young · children. !CDS should encourage increased 
involvement of worn.en in the managf;)ment of feeding programs. Greater· attention is needed to 
appropriate supplementary nutrition for childreff in the 0-2 age:.group, the most critical period in •terms 
of brain and body ·growth, and also the most neglected in ICDS, and the' group with the highest 
established levels. of malnutrition. This will ensure better health and nutrition of both the infants and 
mothers. Reaching the unreached ·and giving operational content to Gandhiji's concept.' of Antyodaya 
are major challenges. · 

Food assistance agencies should accord .priority to cost-efficiency and program-effectiveness. The 
large surplus food reserves available with Government• provide unique and uncommon opportunities 
for establishing a national grid of Community Grain Banks. Such Banks administrated by local self
help groups could become the vehicle lot administering food for work, Antyodaya Anna Yojana, 
targeted public distribution system and all such schemes designed· to assist the vulnerable s·ections of 
the population. · 

(Iv) Eliminating Hidden Hunger caused by Mlcr~nutrient Deficiencies: 

A multi-pronged strategy consisting of direct interventions like · the fortification • of food, the 
administration of oral doses of vitamin A, iron and iodine fortified salt; as we1rlas the promotion of the 
cultivation of vegetables and· trees· like am/a in· the' small areas surrounding huts/hemes (home 
garden), can be introduced in every-.village .. 'lndia-l)lix' which is fortified with' essential vitamins and 
distributed through· !CDS. centres in selected states should· be· extended to all States and Union 

· i:erritories.· Th~ ;highest 
1
priority should_ go to the elimination of hidden hunger as soon as pci~sible 

since.this is an easily achievable task: The programs. can be designed on a campaign niode as·in the 
case. of va~cination foqimportarit'diseases. ... ·, 

[j 
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(v) Safe Drinking Water and Environmental Hygiene: 

Environmental hygiene. can be improved through co-operation among local communities. Every village 
and town should have a plan for the treatment. and recycling of solid and liquid wastes .. Waste 
recycling could also become a remunerative enterprise and self-help groups can be trained. to take up 
such environment enhancing enterprises. Clean drinking water is. necessary to ensure the efficient 
biological absorption and digestion of food in the body. In addition, the consumption of boiled water j · 
should be encouraged and facilitated. This one step could help in reducing infant and child mortality 
rates significantly. 

(vi) Enhancing Purchasing Power through Sustainable Livelihoods: 

There is need for synergy among the farm and non-farm employment programs in different agro
climatic zones. Efforts should include the corporate and business sectors in ·contract farming and .. buy 
back arrangements of the farm products. This will increase employment opportunities in the rural 
.areas. Productivity enhancement and market development need priority attention. Livestock and agro
forestry are important to livelihood security in semi-arid and arid areas. Appropriate infrastructure for 
perishable commoditie.s including . livestock and poultry products as welL ·as fruits, vegetables and 
flowers should be developed·as so6n as possible. The Rural Infrastructure Development Fund needs 
to be harnessed for this purpose. Every individual should be able to earn his/her· daily bread through 
economically and ecologically viable means of self-employment. To this end,' the organization of an 
innovative National Program for Sustainable Uvelihood Security with provisions for both skilled and 
unskilled work and for value-added on-farm and non-farm ~mploymE1nt should be considered for 
inclusion in the Tenth Five Year Plan. Assistance under such a program can take the form of food, 
cash and infrastructure. · · 

(vii) · Special Attention to Women and Children: 
. . -

While all the above programs should accord .. equal. attention .. to men, women and children, special 
steps are essential to attend to the needs of pregnant and nursing mothers and pre-school children. 
There are several national and state schemes intended to help adolescent girls, pregnant and nursing 
women. They 'can be listed in the Household Entitlemen! Cards, to ensure that the coverage of such 
pr9jects includes the excluded. Education, social mobilisation and regulation are essential: for overall 
empowermen~ of women including prevention of female foeticide and infanticide. The highest priority 
in Panchayat level monitoring should go to both the incidence of Low Birth Weight (LBW) children a·nd 
the male-female sex ratio. The serious consequences of LBW in relation to brain development and 
subsequent health sh_ould become widely known. Sex ratio is.an important indicator of the status.of . 
women in the society. Women!s roles as nutritional caretakers as well as their work outside the house 
have to• be. equally acknowledged .. : Their educational level, nutritional status and control over. food 
resources and assets are all determinants· of- household food security. · Thus strengthening 
opportunitie~ and options. for ".'-'omen and making them key players is the first step to alleviate hunger. 

(viii) Strengthening Food Ba.sad Safety Nets: 
. ' 

There is an immediate need to strengthen food based safety nets in a manner that food assistance 
plays ·an important role in ensuring minimum nutritional -intake for the most undernou[ished people. 
ICDS and the Mid Day meal program. are very relevant examples. The focus of food assistance 
should shift from merely appeasing hunger in the. short t_erm towards· enabling development.of .human 
faculties. Programs such· as FFW (Food for Work) .. should use food consumption to encourag~ 
investment and leave behind a lasting asset, which will continue to help the commu~ity, household or 
individual into the future. With: respect to natural resource management and disaster mitigati9n, FFW 
can -be used to 'promote sustainable livelihoods for the food insecure. c This .requires action· by 
concerned Ministries, Government and Non-Government Organizations, - in a. varfety of sectors, 
integrated under a coherent policy framework for food assistance. Action with respect to geographic 
and gender targeting as well as to age and social status together: with refocusing on specific 
_nutritional gaps, will lead to greater and more speedy impact. Drawing from lhe-. !Jest experience 
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available there is an urgent need to develop more effective mechanisms for the delivery of food 
assistance programs. 

(ix) Linking Disaster Mitigation with Development: 

Both at the national and global level there is an immediate need to link disaster mitigation with 
development. Without disaster preparedness, development itself is at risk. Increased attention is 
needed to find ways of mitigating the effects of natural disasters so that a single calamity does not 
push some people over, the edge. An example of a mitigation activity is local level.grain and water 
banks, which provide assistance at both the community and household-level. Food Assistance is a 
powerful tool in tackling hunger at times of natural disasters: the challenge is to ensure that 
distributions are in accord with the demands of development, while at the same time safe-guarding 
the most vulnerable sections of society. 

Where appropriate, additional food assistance should be targeted to disaster-prone areas that are 
home to many food insecure people. It should strengthen the ability of these households to cope 
better with short term shocks. Food assistance stiould combine with. other investments under the 
umbrella of a broad food security strategy. 

(x) Greater Market Access to Farm products: 

Industrialized countries must provide greater market access to the farm products of developing 
countries. If trade and not aid Is to become the pathway for poverty reduction, trade should• become 
ncit only free but also fair. At the same time, greater attention and investment will be needed to 
strengthen o\Jr efforts in the areas of ecotechnology, post-harvest technology, sanitary arid phyto
sanitary measures and adherence to FAQ Codex Allmentarius standards. Emphasis on food 
quantity .and safety is vital not only for attracting and retaining global markets, but even more 
importantly to protect the health of the poor. In addition, restrictions· on farmers selling their products 
anywhere in the country should be removed.' If foreign farmers could enjoy the privilege of removal of 
quantitative restrictions on exports to :India, Indian farmers should enjoy the same privilege not only 
abroad but also within the country.· 

., 
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APPENDIX-1 
Chronology of Events in Rµral Development 

( See para 2.4 ) 

Year & Programmes 

1.Early Years 
(a) Community Development 

Programme (CDP): and 
National Extension 
Service 1952. 

( b J Land Reforms· 1956-66 

II. Poverty Alleviation Progr
ammes , 

A) Area Development 1960-
71 

(1) Intensive Agriculture 
Develop)Tlent Programme 
(IADP) 

(2) Intensive Agriculture Area · 
Development Programme 

_ (IAADP) . 
(3) High Yielding, Varieties 

Progr~mme(HYV) 
(4) Command Area 

Deve.1,opment Programme 
(CADA)1974 

Major Objectives & 
Components Qf the 

Program 
Rejuvenate economic. & 
social life in rural areas 

·through infrastructure 
building at local level and 
investment in human 
resource · development 
through the provision of 
education and health. The 
programme was 
implemented in well 
defined geographical area 
i.e.. Community 
Development (CD) Block. 

Redistribution of land 
through land ceiling , 
tenancy reforms abolition 
of Zamindari allocation of 
surplus .land to landless 
poor q_r margi~al farmers.' 

' 

Achievements & 
experiences In brief 

During the pilot .phase, 
remarkable results were 
obtained in a number of CD 
blocks. When the 
programme was expended 
to cover the entire country 
the weakness of the socio
economic system came to 
the • surface. The 
programme was not 
supported by appropriate 
technology and institutional 
reforms. Its impact on 

. poverty alleviation was not 
conspicuous in any part 
country. 

' The initial pace of reforms 
· was slow as this as this was 
a state subject. Distribution 
of surplus land was far. 
below expectation. 
Distributed lands were 
marginal and unproductive. 
Position of small tenants did 
not change· much. Land 
reforms was as good as a 
forgotten strategy since 

.. 1970s. 
Deficit in foodgrains in the · Green Revolution was a 
late 50s led to the Grow · major achievem()nt. )3lit 
more food campaign. successes were confined to 
Increasing • agricultural . irrigated areas and better-
production and productivity . . off farmers. Regional 

· through introduction · of '. imbalances ahd dispariiy 
High yielding ,varieties: and' ·'·:,was glaring. , 

, increase, in irrigation~ ., , .. , · t1 
\ c, ,,. 

Faster & Optimum' · Initiated in 1974 the 
utilisation of irrigation ; ·,, programme expanded to 
potential created Farm' . 'cover 47 irrigation projects 
Develqpment ' · :.witti'1 , : administered ' · by ' 36 
emphasis on Weaker· ... Command in Area 

.. ' _. I, ' 
section. : , 1 · , , : Development 

· '. Authorities in 12 States by 
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, · 1984 Cover 102 district All 
. '. irrigation: ,projects in India 

have CADA. .. 
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Y!!ar & Programmes 

(5) Hill Area Development 
Schemes (HAD~) •. 1 ~72 • . 

' 

;' ' 

(6) Drought Prone Area 
Programme. · . . (OPAP) 
1973-74 

(7) Desert. Development 
Prog-amme(DDP) 1978 

~ '• ., 

(8) National Watershed 
Deve,l9pment l:'roje_ci ·1or 
Rainfed · •,,,.'.' : Areas · 
(NWQPRA) J~-90. 

(9) National Wastelands 
Deve:lopment . 
Board(NWDB) and 
Integrated Wastelands 
encompassing 
Wastelands. 

B. Target Group . 
Development 1970-71, . 

1. Small · ' Farmers 
Deveiopment Agencies 
(SFDA) - .. 

2. Marginal Farmers and 
Agricultural Laboured 
Development Age_ncie~ 
(MFALDA). 

Major Objectives.& . 
Components o(the, 

· · Program ' · 
Socio-eco_nomic . 
development 'pf Hill 'Areas'" 
in harmony with ecological 
development. · ,: · 
·Promoting . . basic · : liie 
· support .. : · systems with 
sustainable use of 
resources. 
Creation oi durable assets 
that >, would. contribute 
towards reducing severity 

· of drought, wage 
employment etc. 

Arresting environmental 
degradation and improving 
environment and 
productivity in Hot and Cold 
(J& K, HP) deserts:" ·• 

To , generate successful 
models . in ' an - the 
community Development 
blocks where less than 

. 30% arable area in under 
irrigation to bring the 
benefits of Green 
Revolution to dry regions. . 

Development of. non-forest 
wastelands. -□evelopment 
of · · 111icrci'.Wii'ters~ed . 
encompassing Wastelands. 

' Direct ·,attack, on poverty, 
improying productivity and 

- assess to productive 
resources· and services to 
poorer sections of 
community in selected 
backwards areas. These 
schemes were fully funded 
by the · Central 
Government. 
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Achievements & 
,-. , exp"[iences in brief 

Hill area were classified as 
special areas (all Nor,th 
Eastern State; - 'J&K 'arid ·· 
Himachal Pradesh and 
generql areas (Tamil Nadu, 
West Bengal, Maharashtra, 
·Kerala, Goa, ; Karnataka, 
·t:Jttar Pradesh). 
The programme is being 
implemented in 947 blocks 
.of 155 districts in 13 states 
covering 7 46 lakh hectares 
as on March 97. Since 
inception about Rs. 1992 

· crores have been spent 
- _under OPAP. 

By March 1997, DDP was 
being implemented in 227 
blocks of 36 districts in 
seven states. DDP has 

; covered 457 lakh hectares 
since inception till March 97 
about Rs. 620 crores have 
been spent under DDP. 
A cent per cent Centrally 
sponsored programme 
under the Ministry of 
Agriculture Required level 
of Public participation was 
lacking. 2554 model 
projects in as many blocks 
across 25 states Uts 
covering an area 'of 45.84 
lakh hectares at a cost! of· 
1.24 crores nave beeri 
achieved by_ 1996. 
Estabilshed at the initiatives 
of the late Prime·· Minster, · 
Rajiv Gandhi. Later merged 
in the Ministry of Rural 
Areas and Employment. By 
the end.of March 1997, an 
estimated· Rs. 21 ff Crores 
have been spent covering 
2.84 lakh hectares. 
Initially 46 SFDAs and ~1 

·. MPALDAs were started.' lri 
- 1979 both the agencies 

were merged into SFDA 
and were in operation in 
198- districts through 168 
SFDAs. 
Between 1971 and 1977, 
around 6.5 million rural 
households with a 
budgetary outlay of 

'' 



Year & Programmes 

C. Self-Emp.Joy111ent 
1. · lntregated Rural 

l:levelopment Programme 
. 1979 .. (Self Employment 

Programme) 

2. Development of, Women. & 
Children in Rural · Areas 
(DWCRA)- 1983 ' 

. I 

3. Training of. Rural Yo.uth. in 
Self · Employment 
(TRYSEM) 1979.: 

4. Took Ki\s PrCJg~amme 
(1992) 

C .. Wage Employment 
1. , Rural Man . Power 

Programme, (l3MP) (1960-
69)_ . 

2. Crash Schemes for Rural 

_Major. 01:Jjectiv_es & 
c·ompo_nents of the 

Program 

An integrated approach for 
both agriculture and other 
development targeting the 
poor. This • programme 
_imbibed the. objectives of 
SPDAs also .. Subsidy and 
credit .were provided to 
poo'r households to t~ke up 
self employment and 
income augmenting 
activities. The cost ot the 
programme· was ·10 · be 
shared• equally between 
centre and ,state. National 

· target ; or- as~i~tihg ·• 600 
•. f~milies per, blqck annually 
• was,laid out.•· . r 

To . provide in9ome 
ge~erating . -skills and 
activities to poor women in 

. ,• rura! areas. Socia! and 
economic empowerment 

: leaqinii' to improve d'. areas 
to health, education .. etc. 

' ' ' 
Providing technic::al and_ 
entrepreneurial .skills to 
Y.OU!h ,. ffom . lhei_ '· poor 

, •, families to enable them to 
' . ' take up self.employment. 

- ' ' 

. ~. . ·' ' .. ~ . 

.:..t· ',,. 

, ,"J;o. imP,rov,e the q~ality_ of 
-work of rural artisan and ... ~ ' " 

thereby t~eir .. income 
e13rnin9 ~ppo_rtu!]ities. .' 

Fiirst , I · rnaj?r wage 
e_mployrrent , programme 
aimed at ,prpviding · 1.00 . 
_days of errployment f9r at 
least 2.5 million persons at 
the end.'of the Third Plan in · 
areas prone Ip pionounced , 
employment. , , .. : .,. . · 
To provide employment to 
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'":Achievements & 
experiences in brief .. ' . _, 

Rs.134.31 crores and .credit 
support to the tune of Rs. 
243 crores were covered. In 
1979 this was merged into 
IRDP. 
Initialed as a pilot project in 
selected blocks, it 'was 
expended to cover the 
whole country in 1980. 
During the Sixth · Pla_n the 
programme covered 15.13 
million families with Rs. 
1,500 crores and a similar 
number in the Seventh Plan 
was covered. Rs. 1,186. 
crores : for: . Central 
assistance was allocated in 
the s_eventh Plari, By the 
end of March 97, over 50 
million families with 50,000 
crores . have been 
covered since inception., · · 
Started as a pilot schemes' 
in' 50 districts in 1983, it is 
now implemented all over 
the country. As on January, 
1997, 1.88 lakh groups with 
29.54 members have been 
assisted· to the tune of Rs, 
220.43 crores. This is one 
91 the fairly successful , _ 
scheme . 
Started as a centrally
sponsored programme on 
15 August, 1979. As on 
December 96, 37.09 lakh 
youth have been trained but 
a very large number of them 
· could not settle in the trades 
in which they were trained. , 

. Lack of credit facilities and_ 
, demand for trade are some' 
· of the reasons. , . · · . 

Started as a pilot schemes, 
it now stan·ds extended to 
the whole country; 4.7 lakh 
tool kit as a cost of Rs. 84.0 
crores have been provided. 
Resource -. constrains 
curtailed 'ttie .. programme 
only to 20% of the outlays 

' of Rs. 150 crores. The 
programme ended in 1960-
69 generating 137 million 

, man-days of employment. 

Started with Rs. 50 crores 



Year & Programmes 

Employment ''. 
(CSRE) 

-1971 

. 3. · Pilot · Intensive Rural 
Employment • ·,Programme 
(PIREP) 1972. · .. 

4. Drought-Prone Area Prog
ramme (DPAP) an Desert 
Development Programme. 

·' 

5. · ' Feed For Work(FWP)· 
(197-7)·' · 

.... 

6. National Rural Employment 
Programme(NREP) -1980 

.,._-

7. Rural Landless Employment 
Guarantee ·. · Programme 
(RLEGP) 1983· 

8. Jawahar Rozgar Yojana 
, (JRY) 1989 

·'limn\ i·a:· 
.•• ;,i:,;::: t•f-~1 . 

·-:,. . 

Major Objectives & 
Components of the 

Program 
at least 1,000 persons in 
each of 350 districts every 
year through labour. 
Intensive work and creation 
of durable assets. 

To provide· additional 
employment for unskilled 
labour by creation of assets 
which have multiplier effect 
on employment generation 

-through skill upgradation. 

Mitigating the severity of 
scarcity i condition by 
organising labour-intensive 
and production-oriented 
works to generate 
employment in rural areas. 
To generate , additional 
gainful employment to 
unemployed in rural areas 
with a view to improving 
their Incomes and nutrition: 
Cre.ation of durable 
community assets by 
utilising the surplus 
foodgrains. 
The FWP was 
redesignated to be NREP 
ahd the objectives of the 
extensive employment 

• programme were 
continued. NREP became 
part of the sixth Plan since 
1981' and implemented as 
a certainly sponsored 
programme on 50:50 cost 
sharing basis. 

_ To provide 100 man-days 
of employment in a year to 
at least one person in each 
landless household -during · 
the lean season. To be 
Implemented' alongside 
NREP covering. the· whole 
country 

• Merging the objectives of 
both NREP and RLEGP, 
the scheme to be 
Implemented as a centrally 
sponsored scheme on 
80:20 (Centre : State) cost 
sharing basis covering the 
entire country. 
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Achievements & 
experi_ences In brief 

annual outlay in 1971, 
created employment to the 
tune of 360 millions man
days. The scheme marked 
considerable lack of 
planning an assets created 
were mostly non-durable in 
nature . 
Implemented along with 
CSPST, Initiated as a pilot 
project in 15· CD Blocks 
ended 1975-76 creating 
18.16 million man days of 
employment. 

The RWP of 1971 was 
converted in DPAP and 
later redesigned to be an 
area development 
programme. 

The programme could not 
make much headway due. to 
some constrains inherent in 
the schemes itself. During 
1977-79,,' · a ·total 
employment of 979.32 
million days for generated. 

During the Sixth Plan Rs. 
1,873 crores were spent on 
the scheme creating 1775.2 
million man-qays I i of 
employment. In the. Seventh 
Plan Rs. 2,940' crores 1was 
spent to create 1477.5 
million man-days.' 

During the Seventh Plan, 
Rs. 2,412 crores were spent 
under this scheme creating 
1, 154.4 million man-days of 
employment. !3ut , both 
NREP and RLEGP could 
not provide the hundred 
days. _ , 
Since inception till 1966-97 
(December)., nearly Rs.240 
billions were spend under 
the scheme creating 6.4 
billion man-days 
employment. · 

i 

I ' 



Year & Programme!; . . 

9. Intensive JRY-IJRY Indira 
Awas Yojana (LAY) Million 
Wells Scheme (MWS) 
Innovative JRY. 

1 a.Employment Assurance 
Scheme (EAS) 1993 

11. Member of Parliament 
Local Area Development 
Scheme (MPLADS) 

D. SPECIAL GROUPS 
(SC/ST) 
1. Special Component Plan 

(SCP) 1979-80 & Special 
Component Assistance 
(SCA). 

2. · Scheduled Caste 
Development . Corporation 
(SCDS), '80; National SC & 
ST Finance & Development 
Corporation (NSFDC), 1989. 

3. National Commission for 
SCs & STs (1992) 

4. Tribal Sub-Plan (TSP) · & 
Special Component 
Assistance (SCA) 

a) Integrated Area 

Major Objectives & 
Components of the 

Program. 
All part of JRY· but aimed 
employment ge~eration 
through special efforts in 
some backward areas 
(JRY) housing for SC/ST 
(LAY) and irrigation 
facilities for SC/ST (MWS). 

To cater to employment in 
most difficult areas 
• to provide 100 days of 
employment for 2 members 
for each poor households 
through creation I productive 
community asset~. 

· The objectives are same as 
JRY. But MPs can decide 
the allocation of work as 
per their assessment. 

Development of Welfare of 
SC by , , ensuring 

·enhancement of,• flow · of 
finds for SCs, through 
individual/family I assistance 
and also improvement. in 
social · sector basic 
amenities.· · 
To provide a link · between. 
SC/ST poor, and, financial 
Institutions. ; 
To ,• provide ; financial 
assistance, to concessional 
rates for income generating 
activities both in farm and 
non-farm requirements. 
To study safeguards, 
rights;, socio0 economic 
development. , ' 
Accelerating l th'e pace of 
soclo,econcimic ! : , · , • 
devei'opment of, ·STs and 
proiecting th.em from 
exploitation. 

Earmarking funcls for TSP. 
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experiences In brief 

Since 1996, . all these 
components have become 
independent schemes, 
while IJRY was merged with 

-Employment Assurance 
Scheme. By November, 
1996, 1.05 million wells at a 
cost of Rs. 3,671 crores 
have been constructed 
under MWS. By the 1996, 
about 30 lakh-houses have , 
been constructed. , 
Started in 1.752 backward 
blocks in 257 districts with . 
Rs. 600 crores. It has since · 
been expended gradually 
and now covers the whole 
country. As on February, 
1997, Rs. 4,110 crores 
have been spend under the 
programme generating 853 
million man-days of 
employment. · 
Part of JRY and EAS funds 
and some additional 
budgetary allocation formed 
the resources of this 
scheme Rs. 790 crores per 
annum is ihe allocation for 
this scheme. 
From Rs. 361.16 crores 
(7. 7%) of total plan outlay 
under SCP in , VI Plan, the 
allocation increased to Rs. 

· 5,518.30 crores in 1995-96 
(11.8%). About · 1.38 
families were assisted 
economically by March, 96. 
State and . District level 
agencies' :.have been 
established. 
By the end of December, 
'96 NSFDC has assisted 
2.13 lakh beneficiaries to 
the tune of Rs. 314.2 
crores. 
Submitted its first , annual 
report after , the period 
ending December, 1993. 
In operation in -_18· states 
and ·U)s. . In the Seventh 
Plan Rs. 7,077 crores was 
allocated under TSP. From • 
Rs. 1992 crores in .1991, it 
has risen _ to Rs. 3,867 
crores in 1996:. 
194 ITDPs have been 



Year & Programmes 

Development Approach(ITDP) 

b) Modified Area 
Development Approach 
(MADA) 

c) • Primitive Tribal Groups , 
. (PGTs) 

Ill. Social Welfare Measures 
1. Public Distribution System 

(PDS), 1950 

2. Revamped 
Distribution 
(RPDS), 1992 

Public 
System 

3. Targeted Public Distributed 
System (TPDS), 1997 · 

B. Social Security 
National Social As_sistance 
Programme (NSAP), 1995 
a) National Old Age Pension 

(NOAPs) 
b) National Family Benefit 

Scheme (NFBs) 
c) National Maternity Benefit 

Scheme (IMNBS) 
Rural Water Supply 

Major Objectives & 
,Components· of the 

·Program 
One of the strategies of 
TSP. ITDPs are 
implemented in blocks, 
where 50% population is 
tribal. 

MADA will come into force 
in a group of villages 
having a population of 
10000 or more where 50% 
are tribals. 
Development of Pre--
·Agricultural level 
technology groups of tribals 
through micro projects. 
Regulate· the movement of 
food-grains :from surplus 
states to deficit areas. 

Backward and remote 
· areas . which • are 
predominantly tribal are to 
be focused for special 
minimum under PDS. 

To ensure that poor and 
needy · get the maximum 
benefit of PDS 

To fulfil the Directive 
principle in· article 41 and 
42 of Coristitution , to 
provide social Assistance 
to poor families. 

Initiate planned supply of 
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experiences In brief 

established. Separate 
Agencies ITDP h_ave been 
set up to implement the 
programme. 

252 MADA pockets have 
been formed. 79 : clusters 
with 5000 population have 
also been formed. 

75 PTGs in 15 states and 
Uts having been identified. 

PDS has become a 
permanent scheme since 
the Seventh Plan. PDS role 
from mere 80 million tonnes 
in 1951 to 15.3 .million 
tonnes in 1995 with, a peak 
at 20.8 million tonnes · in 
1991. Till about 1991, · 
distribution was higher than 
procurement. There .were 
4.33 lakh ·FPS in 1995 of 
which 3.3 lakhs were in 
Rural Areas. The annual 
cost of subsidy rose to 
Rs.5250 crores in 96 from 
Rs. 117 crores in 1993. 

RPDS covered 1750 blocks 
through 1.02 lakti FPS. 

The universal coverage was 
to be-replaced with targeted 
coverage through 
differential pnc1ng. Many 
states were opposed to it. 
However, Some beginning 
has been more by the end 
of 1977. 

A total of 42.4 lakh people 
benefited from these 
scheme of which 13.9 lakh 
under NMBS, 9.2 lakh 
under NFBs and 27.6, lakh 
under NOAPs. The scheme 
is yet to pick up. 

Since Independence:· this 



Year & Programmes_ 

/Sanitation 
1. Rural Water Supply 

Schemes(RWS), 1954; 
Public Health Engineering 
Deptt., PHED 

2. Accelerated Rural Water 
Supply Programme 
(ASRWSP), 1992 

3. Drinking Water Decade 

4. 

5. 

(1981-90) 

Drinking Water 
Shifted· from 
Development lo 
Development 
(1985) 

Deptt, 
Urban 
Rural 

Ministry 

Rajiv Gandhi National 
Water Mission (RGNDW), 
1986 

6. ' Habitation Survey on 
Status of Drinking water 
(1991-94) 

Sanitation Programme in 
Health Sector, 1984 

• 

Major Objectives & 
Components of the 

Program 
water Create an 
institutional mechanis·m to 
tackle the problem· of 
sanitation and drinking 
water. 
Provide adequate drinking 
water to all habitations. 
Provide financial support lo 
State for coverage of 
problem Villages. 
Provide realistic standard 
of quality and quantity of 

. water to rural and urban 
areas 

Accelerate the process of 
drinking water to rural 
population. 
Mini-mission in 55 districts 

• Sub-Mission to eradicate 
guinea warm, . iron 
fluorosis etc. 

To identify 
. villages, 

villages. 

problem 
uncovered 

To convert dry latrines into : 
cost effective sanitary : 
latrines . , 
To propagate hygienic and , 

. : health practices and : 
· privacy to women to' 

provide sanitary Monte. 
Rural Health 
Rural Health 
1952 

Service (RHS), • PHCs form,ed part of RHS 
and established in CD , 
'Blocks. 

Primary Health Centre (PHC), • 'Access to medical care. 
1952 • Family welfare. 
Multi-purpose Health Worker • To provi_de a package of 1 

(MPHW), 1974 . services at doorstep. 
Alma at a Declaration (1978) • Affordable, accessible, 
National Health Policy (1983) appropriate health service 
Com·munity, Health Centres ,to all. : 
(CHG) • 'Health for all by 2000 AD. 

Sub-Centres (SC) 

• To provide specialised 
medicare , for every one 

· lakh population. · 
TO provide clinic-based 
service to villages in its 
vicinity for a pop~lation of 
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experiences in brief 

was under status First 
initiative by Centre. By mid 
sixties, only those easily 
accessible villages were 
covered 
Coverage was reported to 
be 94.4 per cent. 

Installation and 
commissioning of 2.6 million 
handpumps. 

Failure to develop 
appropriate operation and 
maintenance system. 

Creation ·of HR□ cells in 
states to implement and 
oversee the programme to 
achieve target by 2000. 

Rural sanitation cells establ
, ished in states. 
, Progress is very slow. 
Inadequate space and non
availability of water kept' 
most of the latrines unused. 

Started' in 1111952, PHCs. 
increase.· in number and 
scope · of work over the 
period and grown to 21854 
by 1996 .from a more 725 at 
the end of First Plan. . ' 

Minimum , Programme of 
Rural Health Care was 
implemented. 

Multi SP,ecialty staff were 
posted 1 in June, 1996 2424 
CHCs were functioning. 

One SC tq serve the areas 
of MPWS. 132730 Sub
Centres were functioning by 



Year & Programmes 

Housing 
National 
(1953) 

Housing Policy 

Major Objectives & 
Components of the 

Pro·gram 
5000-8000. 

• Institutional 
housing' 

base for 

• 'Long-term interest free 
loans 

• Provide information on low 
cost housing. 

Village 
(1957) 

Housing Scheme • Housing - loans 
subsidies 

with 

Indira Awas Yojana (IAY), 
1985. 

National Housing Bank, 1988 
Rural Housing &· IAY Merged 
(1996) 

• 

• 

Research on low-ccist 
housing 
Rural sites distribution 

Supply house free of cost 
to SC/ST and other poor. 

Housing Loans 
Housing Finance through 
public sectorinstitutions 
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experiences In brief 

June, 1996. 
State Government to Imple
ment the programmes. 

Progress was slow, but in 
Fifth Plan major fillip was 
giv·en to housing scheme. 
Lakh families got house site 
and about 16 lakh houses 
were· built. The trend 
continued in Fifth Plan. 
Structural progress was 
made and allocation 
increased. . 
Despite an increase in tt,e 
housing stock the estimated 
gal is 29.8 million by 2001. 

I i. 



SI.No: 

APPENDIX II 

Welfare and Poverty Alleviation Schemes in Tamil Nadu 
(See para 2.7.9) 

Name of the Scheme/ Program 
Welfare-oriented Programs 

1. 
2. 
3. 
4. 
5. 
6, 
7. 
8. 
9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 

_Free supply of books to widow's children 
Scholarship to physically handicapped students 
Elementary education 
Middle school education 
District Primary education programme 
Marriage Assistance 
Widow's daughter marriage 
Intercaste marri~ge 
Widow remarriage 
Orphan marriage 
Working women's hostel 

· Marriage assistance scheme 
Maintenance grant to severely disabled persons 
High school and Higher Secondary school 
Family welfare · 
Accident relief scheme 
Supply of drinking water in rural •habitations 

. Hut insurance scheme ' · : 
National control of blindness , 
AIDS awareness programmes I' 

District TB and leprosy prqgrainmes : ' ' 
Drinking water maintenance piog5ramme in. Panchayat Union 
Central Government viilage sanitation scheme · · · ' 
Dr. Jayalalithaa Girl Protec:tiorl Scheme . · ' . 
20 Point program 

Safety Net Schemes 

1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 

Noon-meal scheme for preschool children : 
' ' I 

Health and Nutrient scheme l I i 
Scheme for pr~gnant and lactating mothers'. ' , , . , r· 

'I 

Mother and child health care : I : . I : · 
Dr. Mulhulakshmi Reddy 

0

f>!inaivu Maghaperu Ud~vi thitt~m 
Person security scheme ' I ' 
Distress Relief Scheme ' • 
Oil, age pensioner's noon,meal programme 
Old Age Pension (Normal) 1 

Physically handicapped persons 
Destitute widow pensio~s 
D~serted destitute window pension 
Destitute agricultural labour pensicin 
Ja~il Nadu integrated ·nutritio~ pr~ject; 
Mid-day Meal Scheme ' · 

1 
• 1 

lntegratea Child Development Service Scheme 
Public Distribution System 
Targeted Public Distribution System 
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Asset Creation Programs 
1. 
2. 

3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 

Integrated Rural Development Programme (IRDP) 
Assistance for purchase of sheep and goats to SC families and tribal 
people 
Agricultural land allotment 
Purchase of cattle 
Purchase of milch animals 
National bio-gas scheme 
Central assistarice for installation of gobar gas plant 
Integrated Rural Development Programme · 
GoaVStieep rearing programme 
Scheme for supply of milch animals 

Employment-Oriented Programs 
1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25, 
26. 
27. 

Training of rural youth for self-employment (TRYSEM) 
Development of women and children in rural areas (DWCRA) 
Drought Prone Area Programme (OPAP) · 
Jawajar Velai Vaippu Jhittam (JVVT) 
Programme for assured employment (PAS) 
Prime Minister's Rozgar Yojana (PMRY) 
Tailoring work centers 
Free supply of sewing machines · 
Vocational graining for girls 
Co-operative societies for women 
Stationary and printing society 
Physically handicapped 
Self employment assistance to physically handicapped 
Rectification of tanks for fisheries.development 
Formation of ponds in own lands for fish production 
Special animal husbandry develop!llent programme 
Integrated Horticulture Development Programme 
Integrated Horticulture Development Programme for Adi-Dravidas 
Self employment 
Self employment training Scheme 
Small scale industrial loan Scheme 
Assistance for starting individual industries 
Supply of barbering tools, iron box~s, quarrying tools 1 

Subsidy for mobile ironing carts ana modernising saloons 
Training for Youth and Self employment scheme 
Seed loan for starting self industries 
Prime Ministers' Self employment ~cherne. 

CHAPTER Ill 

EMPLOYMENT IN THE EYES OF THE CONSTITUTION 

3.1 Constitutional Perspective . 
The economic and social pattern to be attained through planning is indicated in the Directive 
Principles of the State Policy enunciated· in articles 36 to 51 of the Constituiion. In terms of these 
Directive Principles the State Policy is to regard the raising of the level of nutrition and the standard of 
living of the people as -among,its primary duties. The economic policy of the State must be-governed 
by the obligation placed upon it to secure that the citizens, men and worn~n equally, have the righi to 
adequate means of livelihood. ' 

3.1.1 In regard to the provision of employment and social security, the most significant section of 
the Constitution of India is article 41 which states as under: 

"Right to Work, to educaiioil and public assistance in certain cases: 41. The State shall, within 
the limits of its economic capacity and development, make effective provision for securing the right to 
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work, to education, and public assista,nce in cases of unemployment, old age and 
disablement, and in other cases of undeserved want", 

' .. '• 

sickness and 

3,1,2 ·Despite the commiiment of the State to develop it into a Welfare State, this concern was not· 
reflected in the 'p,lan ·sirategies during the first, second and third Five Year Plans, when employment 
per se did not receive much attention, 'Right to work' caught the imagination of, the national 
gove·mment only in 1988 when ii proposed to make 'right to work' a fundamental right. A national 
debate on 'right to, work' was set and ·consummated at the_ meeting of the National Development 
Council (NDC) at the national capital on 11 th October, 1990, which was attended by all the Chief . 
Ministers (and Governors) of the country, The NDC discussed the proposal to make the 'the right to 
work' a Fundamental Right. However, in .view of the complexities of the issue, as brought out in the 
later sections of the discussion, no consensus could emerge and the amendment was not pursued, 

The · problems of absolute poverty and food insecurity are· related to a massive and growing 
unemployment prqblem, Tackling the employment problem appears to be the most effective means of 
addressing the.food and income security of the rural poor. Employment programs have both long-term 
and short-term' direct and indirect effects on poverty reduction and food security. The immediate or 
short term effect bf employment is "Income for the poor'', which has.a direct effect on household food 
security. On a iongterm basis, if properly planned and executed, it.builds assets of the community, 
contributes to. creation of more jobs and thus has a long-term effect on poverty reduction. Since the 
problems of health, nutrition, and environmental hygiene are addressed, health of the labour~force 
improves. Consequently, labour productivity increases and it acts as a cataiyst to improved 
technology development. Employment is'a human right, an entitlement that is in turie with the dignity 
and worth of human personality. Work is essential for so. many rea~ons: for economic reasons; for 
personal reasons; for dignity; for income; for social integration, In fact; there was no'sophistication in 
measuring unemployment in the country till the late sixties of the 20 th century. A definition -ef: 'full 
employment' in terms of standard person years of employment was adopted by the, Census or'lndi1j.1 
for the first time in 1971. A person who had work for 8 hours a day for a lower limit of 180 days in a 
year is considered to be fully employed (NSSO assumes 273 days) and others in the work force are 
underemployed.· 273 days of employment at 8 hours a day is·known as Standard Person Year (SPY) 
(NSSO). ' 1 

[Note: A person who is working is a part of the work force of th·e country. A person wtio is seeking 
employment and waiting to get it is a part of the iabour force, Unemployment· is the difference 
between labour force ana work force, at a ,point of time]. , _ 

' 
3.1.4 The Fourth Five-Year Plan (1969-1974) is a breakthrough in regard to g~neration ~f 
employment in the country. For _the first'.time, the emphasis was shifted from 'growth' to 'growth with 
justice'. The.Fourth Fiv';' Year Planlidentified 9 programs (a tenth one was added l_ater) as. 'Minimum 
Needs Program' (MNP). Rural industries, housing, sanitation, health services, primary education, 
electrification and roads were identified as part of those 9 minimum needs. MNP are labour-intensive 
in character. Employment was also to'. be gen'erated through Area Development Programs. Pilot 
Intensive Employment Guarantee Sche:me, Integrated Area Development Scheme,, Intensive Dry 
Land Area Development (IDLAD), Desert Developm·ent Program (DDP) were some· ·of the schemes 
under the policy of rural, labour - intensi,ve infrastructure and _area development programs. 'Poverty' 
was recognized as an important varia9Ie: ip the, planning process. It was recognized that 20 years of 
planning did hot alleviate poverty. lndira:,Gandhi's.s!ogan of 'GARIBI HATAO' bec;ame quite popular. 
The Fourth Five Year Plan·started a program called. 'Food for Works' program. This was foundational 

, I · I · . , , , 
strategy for various employment programs that c_ame later. · · 

' 
3.1.5 The Fifth Five-year Plan (1974-1979)i gave top priority to poverty, inequality and 
unemployment. Employment generatio~ and ass~t-creatiorj were adopted as two 'strategies for the 
alleviation of poverty and removal of inequality. The-Sixth Five-Year Plan (1980-1985) came up with a 
new approach known as lnte·grated ~ural Development! Program (IRDP). Two programs· cin 
employment viz., the National Rural ~_mployment Frociram /(NREP Central sector sch~mes) and the 
Rural Landless Employment Guarantee Programs (RLEGI?, State sector schemes), were launched. 
Later they were integrated into a single package' kno\vh as /he Jawahar Rozgar Yojana (JRY) in rural 
areas and Nehru Rozgar Yojana (NRY) in the urb~n 'iireas. Further, the 'FOR ALL' -programs of the 

. • , , '•; I ' 
Union Government also came in handy for generatio~ of 1mp_loyment. These 'for 'all' programs 'are: 
'Health for all',-"'Education for all', 'Housing for all',''Sanitalion/Environment for all', etc'. As such, the 
tempo for employment generation picked up. ' ,· 
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3.1.6_ Employment got the pride of place in development planning in the Seventh Five-Year Plan 
(1985-1990). Recognition of regional disparities and their redress assumed importance. Government 
of India announced that it intended to declare 'Right to Work' as a Fundamental Right. ' Approach 
Paper to the Eighth Five Year Plan (GO/, April 1990) gave a clarion call to 'full employment' and the 
'right to.work'. This was a new addition, introduced in the Eighth Five-year plan (1990-1995), to the 
mine of verbal gran~eur in· development literature, which had witnessed several other pleasing 
overtones. Decentralized planning, sectoral and sub;sectoral shifts in investment, adoption of labour
intensive technology, appropriate land legislation and its implementation and involvement of voluntary 
agencies are _the strategies-proposed by the Eighth Five Year Plan for 'full employment'. But, as 
stated earlier, the expected amendment to the Constitution could not come through, nor were the 
follow-up of some strategic interventions with a specific action plan implemented with conviction. 

3.1.7 The Ninth Five-Year Plan accorded importance to the clearance of backlog of-unemployment, 
quality of employment and balanced attention to regions in employment. Education and skills of the 
workers, productivity, security of work opportunities (no casual labour), are some_ of the indicators 
identified·under quality of employment. Recognizing the fact that there will be a substantial-increase to 
the labour force in terms of nun:i~er_s, the Draft Approach Paper to the Tenth Plan sets"forth "providing 
gainful employment to the addition to the labour force over the Tenth Plan period" as the monitorable 
target. 

3.1.8 , -In sum, employment policy in India has passed through fo_ur stages: (a) employment as a by
product pf growth (wherein the policy is invisible 1950 to 1969), (b) employment as a tool in removal 
of poverty and inequality (1969 to 1988), (c) employment as a candidate for Fundamental Rights 
('right to work' 1988 to 1993) and (d) finally, upgradation of the quality of employment (1997 and 
beyond). 

3.2 Strategic Interventions for Employment 

Unemployment in India has been the concern for a long time. It has also been recognized that in a 
primarily agrarian country like ours, employment on a massive scale can come only from the rural 
areas. It is interesting that in an address on "Unemployment in India : Its causes and cure" delivered 
before the University Union, Bangalore, on September 8, 1932, Sir M. Visveswar9ya suggested Three 
Emergency Schemes in order to increase production and enlarge employment. These are: ' 

1. Rapid Industrialization by multiplying factories and industrial establishments; 
2. Rural Reconstruction by increasing production from agriculture and from cottage and home 

industries in rural areas by the cooperative effort of the people; and 
3. Establishment of Practical Training Institutions to provide the last stages of precise knowledge 

needed for the_ practice of callings connected with industry and agriculture, for educated youth 
and adult businessmen. · 

It is interesting how these principles hold good even today. 

3.2.1 Growth process was expected to create employment opportunities. Investments in major 
irrigation projects generated employment in agriculture and allied .rural sectors. Investment on heavy 
industries of public sector unde,rtakings generated jobs in urban· areas. Employment of skilled and 
unskilled labour was the spill-over benefits of the growth process. 

3.2.2 Four types of resources are required for effective labour-intensive employment programs. 
They are.investment capital for asset creation, labour availability, wage payments and organizational 
capabilities. Some of the earlier approaches have not looked at this as holistic requirements and one 
or the other components only h~ve been stressed. This has led to a skewed emphasis. ' 

3.2.3 A direct strategy for generation of employment began with the Food for. work (FWP) programs 
during the fourth five year plan (1969-74). Employment became the.chief tool forpoverty alleviation. 
Employment was brought under greater relief during the fifth five year plan through the adoption· of the 
target approach, targets being 'small farmers, margin~/ farmers and agricultural labourers. Target 
approach was intertwined with another complementary strategy of area development. Dry land area 
development, Desert development, Tribal Area Development were taken up with a sharper• focus. 
Central sector schemes for infrastructure development were covered through National Rural 
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Employment Programs. There was also a component of State sector known as Rural Landless 
Employment Guarantee Program. Both these programs got integrated under a scheme called 
"Jawahar Rozgar Yojana" (JRY) by the Seventh Five Year Plan (1985-90). 

3.2.4 Multiplicity of schemes for rural development and employment therein reflects the complexity 
and diversity of the challenges of rural unemployment. II was at this time that the 'right to work'lwas 
contemplated as a Fundamental Right, and was placed· before the National Development Council in 
October 1990. While rejecting the proposal, the NDC recommended a new scheme of employment 
known as the Employment Guarantee Scheme (EGS). The States were given the autonomy to 
implement EGS with the flexibility as they may desire. The EGS scheme provides guarantee of at 
least 100 days of employment to all unemployed persons preferably in the lean agricultural seasons. 
Some States,. notably Maharashtra, had la.unched programs with similar _objectives earlier. 
Maharashtra became the first State in the country to guarantee work stating that "every adult person 
in the State shall have a right to work, that is, a right to get guaranteed employment.." The scheme is 
self-targeting in nature. By planning the work to be undertaken under this scheme innovatively, 
developmental works towards rural asset building were undertaken. The success of the horticultural 
programs in Maharashtra, which is one of the major export producers of fruits and vegetables, is 
attributed to the successful use of the concept. 

3.2.5 The Maharashtra Scheme has been studied extensively and the lessons learnt were 
documented and debated. The International Food Policy Research Institute, in 'its publication 
"Employment for Poverty Reduction and Food Security" (1995) included a chapter on this scheme 
written by Mahendra Dev. According to various evaluations, the EGS has performed much better than 
other anti-poverty-programs in India. Although all the anti-povertyprograms are designed to provide a 
Safety Net, the EGS has been more successful than the others in controlling the type of works 
executed and the quality of the implementation. The EGS has reduced the intensity of poverty and 
increased food security in many households of Maharashtra, a reason for continuing the scheme in . 
other areas, with modification~ as neeaed. 

3.2.6 The Employment Assurance Scheme (EAS) that began in 1993 has experienced several 
functional problems as per a view of the Program Evaluation Organization of the .Planning 
Commission in April 2000. It is now (1996-97) being operated in 3165 revenue blocks of the country 
(nearly 60 per cent coverage). The scheme.provides 100 days of assured manual employment to 
persons in 18 to 60 years age group. 

3.2.7 There were 361 million persons in India in 1951 of whom 143.2 million were estimated as 
workers. Workers in the population in 1951 were around 40 per cent. 60 per cent were dependents, 
which included 38.42 per cent of children in the O to 14 age group. 81.51 million adults were 
dependent on 143.20 million workers apart from children. Ely 2000 AD, there are 1000 million persons 
of whom 400 million are estimated to be employed. 40 per cent of population are workers. 
Population in O to 14 age group has declined to 36 per cent. As such out of the 60 per cent 
dependents, adults constitute 24 per ce"nt or 240 million per.sons·.· 

' ' 3.2.8 Rural employment is the most ·effective intervention to overcome rural poverty. To compare 
the effectiveness of some policy interventions in alleviating poverty and hunger, Parikh and Srinivasan 
(1993) used the counterfactual policy.simulations with a sequential applied general equilibrium model 
of the Indian economy for the period: 1980-2000. They concluded that a targeted policy of providing 
additional employment opportunities for the rural poor, that is well designed and executed not only 
improves the welfare of the rural poor substantially, but the ·economy grows slightly faster. (Parikh, K, 
S, and T. N. Srinivasan, 1993: Poverty alleviation policies in India: Food production subsidy, food 
production subsidy, and employment generation in Including the Poor (Eds. M. Lipton and J. Van der 
Gaag, Johns Hopkins University Press). · 

' ' 
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Total Population 
No. of.;vorkers 

S, 

Adult dependents 
Ghi/d dependents 
Total dependents 

TABLE4. 
Work force and population 

,•1951 (%) 
361.00 
143.20'(39.66) 
81.50,(21.92) 
136.30 (38.42) 
217.80 (60.34) 

2000 (%) 
1000 
400 (40) 
240 (24) 
359.6 (36.00) 
600 (60) 

Source: (1) II Five Year elan Approach Paper and (2) .IX 5 Year Plah Vol.1 
It may be observed that employment scenario in the country has not changed from 1951 to 1~97. The 
percentage of workers in the population have not changed just as the dependants. While by .2000 AD, 
Children below 14 years have decreased, adults over 60 years have increased. ' · · 

3.3 Growth rates 

Growth rates in employment is a refiection of changes in investments, product .choice, technology 
choice and domestic and international trade and services. II is also a refiection of the capacity of the 
economy to provide employment when these rates are viewed in regard to structure and quality of 
unemployment. Growth rates in employment have come down over the years. This is true of both the 
unorganized sector, which provides 90 per cent of employment, and the organized sector. 
Unemployment rates have .been increasing over the years (Jabour force - work force). It used to be 
6.09. per cent (Daily status) between 1983' to 1988 and projected to be at 7 per cent during 1997-
2002. 

3.4 Development of Employment Policies and Implementation Strategies 

Employme~t policies and programs cannot be designed in a vacuum. Various aspects· of development 
and social policies are directly 'related to it. They should not be conceived as separate programs and 
should be part of mainstream planning. Only those programs become successful where participat9ry 
planning and implementation is involved. The importance of local level institutions, therefore, cannot 
be ignored. The most essential requirement is that the program should generate tangible assets to 
which people have access on a long-term basis. 

CHAPTER IV 

LIVELIHOOD OPPORTUNITIES 

4. Right to Livelihood: The Supreme Court has ruled in 1994: "Right to livelihood is ,an integral 
part of right to life". under article 21 of the Fundamental Rights. Under article 39, the Constitution 
further states that "that the citizens, men and women equally, have a right to an adequate means of 
livelihood". 

4.1 Conceptually, livelihoods connote the activities, entitlements and assets by which people 
make a living. Assets are not only natural/biological (i.e., land, water, common property resources, 
fiora and fauna) but also social and political (I.e. community, family, social networks, participation, 
empowerment, human knowledge and creation of skills) and physical (material infrastructure). 
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Scoones (2000) recognized five key elements as directly related to sustainable livelihoods, the first 
three focusing on livelihoods linking concerns over work, employment, poverty reduction, well-being 
and capabilities, and the last two adding the sustainability dimension. 

1. Creation of working days: Creation of a· gainful employment·for a certain portion of the year -
either on on-farm or off-farm, so that .they get an economic income to meet their daily 
requirements of food and other expenses. 

2. Poverty reduction based on income or consumption levels, which address~s issues of poverty 
and inequality. ·, 

3. Well-being and capabilities which encompasses far more than the material concerns of food 
intake or income. This will include such diverse factors as self-esteem, ·security, happiness, 
stress, empowerment etc. · •: · 

4. Livelihood adaptation, vulnerability and resilience which includes the ability to be able to_ cope with 
and recover from stresses and shocks, coping ii!ith temporary adjustments in the face of change 
or adapt to longer _term shifts in livelihood strategies. 

5. Natural resource base _sustainability 

4.2 Lessons from Previous Experiences 

0 . . 
Fifty years of development experience in our country have yielded some valuable and critical lessons: 

1. Macro-economic stability is an essential S;re-requisite for achieving growth needed for 
development. 

2. In largely agrarian societies' like India, economic growth should ensure employment generation. 
3. Growth does not trickle down: development should address human needs directly. 
4. No one policy will trigger developm!lnt: a comprehensive approach is needed. 

1 

5. The development orientation shoulg be sustainable. 1 

6. Sustained develop(llent should_ be rooted in processes that are socially inclusive and responsive 
to changing circumstances, where lo.cal empowerment and institutions matter. · .. . . . . I 

' 
4.2.1 It has further been demonstrated that increasing food production 'globally or even nationally 
will not solve the problem of poverty and malnutrition, but agricultural development i~ regions where 
poverty is predominantly local will help. The United Nations Hot Springs Conference, as far back as 
1943, proclaimed: "The first cause of hunger and malnutrition is poverty; and the first cause of 
poverty is lack of work". Hence the statement of Mahatma Gandhi: "T.o the poor and hungry, God is 
bread and appears in the promise of work." No discussion on livelihood opportunities will, therefore, 
be complete without an analysis of productive employment opportunities. The problem of eliminating 
hunger, reducing poverty, enhancing livelihood opportunities and improving ;the 'quality of life requires 
the understanding, inventiveness, and interaction of farmers, industrialists, ~gricultural scientists, 
educators: environmentalists, ~ealth care workers, and pollcy makers,. who stiare a commitment to 
development and change. · · 

4.2.2 Food is so basic to human well being that sustainable agriculture is the oldest and best 
studied of all managed ecosystems. Sustainable livelihoods, especially of the rural population, should, 
therefore, envisage sustainable development ·or agriculture by widening employment opportunities, 
increasing income, improving h'~alth and enhancing the quality of life. 

4.3 Current Scenario of U~employment in the Country · 

One of the great failures of the Indian development strategy over the decades, along with the 
persistence of poverty and the slow rate .of increase in human development indicators, has been 
inadequate employment generation. This is ·not just a problem of welfare, since it represents a huge 
waste of human resources that are crucial to building the economy. and suggests that Indian growth 
could have been both faster and more equitable if only t_he enormous labour reserves had been 
productively utilised. 
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. 4.3.1 · Ec9nomists by and large agree to disagree over the nature of India's unemployment. In the 
Fifth. Plan, unemployment estimates were made separately for rural and urban areas on the basis of 
the classification made in the National ·sample Survey's (NSS) 27th Round of the National Sample 
Survey Organization (NSSO). These estimates ·are based on three-fold classifications: Chronic, 
weekly and daily. · · 

4.3.2 Open and disguised unemployment characterises· developing countries. Growing 
unemployment is directly proportional to the growth in urbanisation· and the spread of education. But 
disguised ~nemployment is a salient feature of a large number of developing·countries: Economists A. 
Navarrete and I. Navarrete say: ··Underemployment may be described as a situation in which the 
withdrawal of cert_ain quantity of the factor labour to other uses will not appreciably diminish the total 
output of the sector from which if is withdrawn". It also mentions that a person is considered 
underemployed if he is forced .to take a job he thinks is not adequate for his P,Urpose or 
comme_nsurate with his training. 

0 

4.3.3 The NSSO's quinquennial survey on employment and unemployment in 1999-2000 throws 
much light on the employment situation. The NSS Report of the 55th·Round provides·an overall view 
of the employment situation. The number of persons employed per 1,000 population stands reduced 
to 417 in· the rural areas and 337 in the urban areas in 1999-2000 from 444 and 341 respectively in 
1997-78. This decline in the working population is not a positive indicator. 

From.the several surveys the NSS has conducted since the late 1970s, the worker population 
ratio in 1999-2000 was the lowest. The NSS Report, which gives the break-up for men and women 
and rural and urban areas, shows that this downtrend is across the board. 

~ ' ,. ' 

4.3.4 There was evidently a dip in the_, labour force participation rate between 1993-94 arid 1999-
2000 (between the 50th and 55th Round of the NSS) in ·both the rural and urpan centres. However, 
the decline in the proportion of the population that is neither workin·g nor looking for work does not 
reflect any involuntary withdrawal from the labour force. The detailed tables presented in the NSS 
Report indicate that the decline in labour force participation· has been in the 10-14 and 1.5-19 age 
groups. It could be inferred that the fall ,may be due to _!lie greater attendance of boys ·and girls in 
schools. If so, it is a positive and desirable development that augurs well for the country's future. 

4.3.5 The NSS' 55th Round. has estimated unemployment based on the current daily status. The 
1999-2000 survey indicates that in three out of the four categories, the unemployment rate worsened 
between 1993-94 and 1999-2000. Thus, the message of the report is clear. In the 1990s, there was a 
proportionately smaller number of people in work and higher unemployment rates in the rural and 
urban areas. This was true of both men and women. The reduction in unemployment of women to 94 
in 1999-2000 from 104 in 1993-94 is an intriguing dev.,lopment. · · 

4.4 Rural employment and Sustainable Livelihoods 
. . 

About seventy per cent of the 1006 million people in .India live in the rural areas and deriye their 
livelihoods directly or indirectly from the 329 million· hectares of land resource~. Small and marginal 
farmers dominate Indian agriculture. Of the total number of farming families, more than 78 % are 
small and marginal with less than two hectares of farming land. They cultivate about 32 % of the 
arable land. There are over 111 million cultivators, who are further supported by over 75 million 
landless workers. Agriculture· wilf be the primary absorber of this workforce, and this situation is not 
likely to change much in the foreseeable future. The availability of employment in this important sector 
throughout the year is dismally poor. Except in about 53.5 million hectares of the irrigated arable land, 
where the conditions may be marginally better, 90 m ha of rainfed arable lands hardly provides 100 
days of employment in the year. It is interesting to note that this land area still produces 90 million 
tons of foodgrains out of about 200+ million tons that we produce; however, since the activityds highly 
seasonal, the availability of on-farm work is irregular and-uncertain. ' 

4.4.1 It has been estimated that at the national level, the average days worked per adult wage 
earner in the agriculture wage work is 137 (145 for male· ;ind 124 for female). This figure varie,s very 
widely depending on the region and the nature of agriculture that is practiced. Thus, in the arid and · 
semi-arid regions with limited rainfall, the work available is highly seasonal and is limited in exteni. For 

- . -: 
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example, in Rajasthan, agricultural work is available only for 53 days in a year, while it is about 190 
days in the NorthEast Region. Since crop-based agriculture ·alone cannot support them, it is 
necessary for agricultural labour to look for additional income-generating opportunities. Multiple 
livelihood opportunities, if developed at the farm / community level, will help to increase the number of 
employment days, diversify activities, enhance total income and minimize risks. This is especially true 
for women who perform multiple tasks at the farm level. 0 

4.4.2 Livelihood security will have to be provided to this huge Workforce. The ability to pursue 
different livelihood strategies is dependent on the basic material and social, tangible and intangible 
assets that people have in their possession. These include - · 
(a) Natural capital of soil, water, air, genetic resources etc. and environmental services (hydrological 
cycle, pollution sinks, etc.) from which resource flows and services useful for livelihoods are derived; 
(b) Economic or financial capital including cash, credit/debt, savings, and other economic assets, as 
well as basic infrastructure and production equipment and technologies which are essential for the 
pursuit of any livelihood strategy; 
(c) Human capital - the skills, knowledge, ability to labour and good health and physical capability 
important for the successful pursuit of different livelihood strategies; and · 
(d) Social capital or the social resources upon which people draw when pursuing different livelihood 
strategies requiring coordinated actions. In order to create livelihoods, therefore, people must 
combine the ·capital' endowments that they have access to and control over. 

4.4.3 In an analysis of youth unemployment in India, Chadha (2000)" presents data to show that in 
rural India, self-employment and casual. labour, rather than salaried jobs which is the major 
employment pattern in urban areas, are the only major avenues of employment, especially for those in 
the job-seeking age group of. 15 - 29. Planning for what combinations are most appropriate in a 
particular site presents major challenges. Only a rationally integrated agrarian participation and 
involverl]ent can identify site-specific problems and develop solutions. 

4.5 Employment Generation and !l,ddltlonal Jobs 

The Eighth Five Year Plan document identified the need to generate approximately 100 million new 
jobs for the-period 1991-2000 to ensure full employment for all, based on the nu.mber.of unemployed 
at that time and the increments to the labour force during the decade. This meant approximately ten 
million new livelihoods per year. Impetus was, therefore, provided for creation of a large number of 
additional jobs both in the on-farm and non-farm activities. However, the Government of India's 
Economic Review recognizes that not more than six million additional workers could b_e absorbed per 
year increasing thus the number of unemployed, especially in the rural sector. 

4.5.1 The question is "Where can we create these additional livelihood opportunities?" On-farm 
employment can be generated only by increasing agricultural activities through increasing cropping 
intensities, crop diversification, development of horticulture including fruits, vegetables and flowers, as 
well as from investments in soil and water conservation on watershed-based development programs. . :;, 
The Vision 2020 d_ocument of the Ministry of Agriculture of the Government of India, envisages not 
only increasing the agricultural production potential but also generating employment. 

4.5.2 In his paper on "Sustainable Rural Livelihoods: The Challenge of the Decade", Vijay'Mahajan 
(2000) details some of the activities that would be needed to generate additional livelihoods in the 
rural non-farm sector (RNFS). Apart from agriculture, allied activities such as dairying, poultry, 
fisheries, horticulture, floriculture, plantations, etc. provide the basis for RNFS livelihoods in 
processing, manufacture, storage, distribution, transport and trade. Forests, specially agro-forestry 
and social forestry, also add to this list, even though timber and timber-based forest produce have 
declined in quantity. Mining, quarrying arid support services such as farm equipment manufacture, 
supply and repair services are emerging as important activities. 

4.6 Population Growth and Demographic changes 

India's population, which has _already passed one billion according to the latest Census. is poised to 
increase to 1646 million by 2051. This· cha'nge in the total population will also introduce changes in the 
demographic age distribution, which will have considerable influence in planning for development. The 
Population Foundation of India has done a detailed exercise of not only estimating the total population 

331 



for the next several decades, but also of categorizing them by age, gender, ·regions etc. Since the age 
profile will be directly "relevant to employment opportunities, the relevant information is summarized in 
the Table given below:-

TABLE 5 
Projected changes In the population In the country 

Year Projected Population 
(in millions) 

Population l;'opulation 
Age Group Age Group 
15 -64 Years Above 65 years 

1996 934.2 541.6 (58.0 %) 39.9 (4.3 %) , 
200'1 1011.8 618.4(61.1 %) 45.8(4.5%) 
2006 1092.4 706.8 (64.7 %) 52.8 (4.8 %) 
2011 1176.8 783.2 (66.6 %) 62.1 (5.3 %) 
2016 1264.0 844.0 (66.7 %) 74.4 (5.9 %) 
2021 1344.8 901.7·(67.1.%) 89.7 (6.7 %) 
2026 1413.9 957.2 (67.7 %) 108.9 (7.7 %) 
2031 1472.9 1010.0(68.6%) 131.1 (8.9%) 
203!3 1526.5 1050.7 (68.8 %) 156.5 (10.3 %) 
2041 1577.5 1077.9 (68.3 %) 181.6 (11.5 %) 
2046 1619.5 1091.? (67.4 %) 207..9 (12.8 %) 
2051 1646.3 1089.5 (66.2 %) · 243:5 (14.8 %) 

Sourcl!: K. S. N?tai'ajanj & V. Jayachandran: Population Growth in 21'1 Century India. In 
Population-Development Nexu_s in India - Challenges for the new millenium-(K.Srinivasan· & 
Michael Vlassoff (Editors) Tata Mcgraw-Hill Publishing Company Limited, New Delhi - January, 
2001. , . I 

4.6.1 The most significant increase will be noticed in the working age group ·of 15 ~ 64 years. The 
population will increase from 546_.1 million in 1996 to 1089.5 million in ?051. Most of them: will be in , , 
the labour market. Providing employment.to such a huge population will be the biggest chall~nge 
India will face in the first half of this.century. Very significant Increase will also take place'in the old 
age population, i.e., in the age group of 65 years and over. Their number will increase ·more than six 
times from 39.9 million in 1996 (or 4.3 % of the population) to 243,? million_(14:8 % of the population). .I' 
Providing old-age security in addition to utilizing productively those who are able' bodied and in good 
physical and mental health will be another challenge. · · 

4. 7 Rural - Urban Migration 

The demographic distribution pattern between the urban and rural areas is undergoing a major 
change all over the world, with the people moving from the rural areas and conclaves to urban areas 
and urban fringes. In 1995, 46 pe~ cent of the world's population lived in urban areas. Just ~tt¥r 2000, 
and for the first time in history, the number of urban dwellers will outnumber the rural populations. By 
2030, three out of every five persons In the world will be living in cities. In India, the situation will 
record an even more dramatic change. By 2015, more cities will join the group of cities with a 

. population greater than 10 million, and the numbe_r 'of cities v.:ith a population of one· ii]illion will 
increase exponentially. Urbanization is by far the most important social transformation of our times. 
The consequence of this will be .that there will be more charge and pressure for goods and services; 
more employment andJivelihood opportunities will be demanded. This will be especially significant in 
the developing countries like ours, where we will tie· faced with.the extreme situation.of facing' not only 
rural poverty and unemployment, but alsci ·the problems of urban slums and their life styles. · 

4.8 Avenues for Employment and Income Generation-

4.8.1 Providing Multiple Livelihood Opportunities: All.efforts in overcoming poverty at the micro level 
of the household have to be essentially by the commi!led efforts of the people themselve~, though 
assisted by community at large. Since most of the _ultra·-poor are either landless. workers or people 
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with very small land holdings that are not economically viable, income enhancement can arise only 
through multiple livelihood opportunities. These include: 
(a) Primary value addition of commodities at the household level like production of semi-processed 
. foods, pickle making, sun drying and packaging, etc.; 
(b) Utilization of locally available resources like paddy-straw for mushroom growing, sericulture, goat 

rearing, dairying and milk production, backyard poultry for eggs and meat; 
(c) Horticulture that includes production of fruits and vegetables; . 
(d) Floriculture, including production of flowers for domestic market as well as export; 
(e) Aquaculture including integrated fish farming and utilization of Community ponds and proper use 

of marine wealth; and · · 
(f) Effective use of common property resources, use of waste and degraded lands, specially· 

community ponds for com_munity aquaculture. · · 

Most of the activities require only tli·e relatively small external financial input, but in terms of income, 
provide attractive returns. Micro-credit need to be provided for this activity to initiate action. However, 
what is probably most important is, ensuring adequate market opportunities for these products, since 
individual efforts at marketing will riot only be difficult and unsuccessful, but also, exploitative of the 
farmer. 

4.8.2 Protecting community biodiversity:· it is the rural families, with their tradition of farming and 
conservation activities, who have preserved the rich biodiversity. It is, therefore, necessary to ensure 
that the benefits of commercial and economic exploitation of these resources benefit the community, 
specially the poor and the. ultra poor, who might have contributed substantially for their preservation. 
and conservation. · 

. 4.8.3 Establishment of rural industries : 
To provide income enhancement a,nd el'!'lployment, primary industries that utilize the products and by
products arising from the agriculture sector that includes crops and horticulture, animal husbandry, 
fisheries, poultry and aquaculture. This can be easily accomplished by organization of a consortium of 
rural industries that can synergise each other to provide for optimal utilization of ttJe resource base of 
the community. · 

. . 
4.8.4 Strengthening the capital formation in the agricultural sector: Despite the large increases in 
production and productivity that the country has recorded in the last 50 years, the capital formation in 
the rural sector has remained dismally low: Investments in agriculture as percentage of GDF' in the 
1990s are given in the Table below:- · 

1990-91 
1996-97 
1997-98 
1998-99 
1999-2000 

Public 

0.6 
'0.4 .. 
0.3: 
0.3 " 

. 0.4 :' 

Source; Planning Commission:. 

G ross 

Year Total ,. 
1993-94 13523, 
1994-95 15021 
1995-96 15876 
1996-97 16610 
1997-98 16344 
1998-99 16457 

Source: Planning Comm1ss1on 

. ~. 

TABLE 6 
Investment in Agriculture 

(as percentage of GDP) 

Private 

1.6 
1.1 
1.1 
1.1 
1.1 

TABLE7 
C ap1ta ormabon: u 1can I F P br 

'" Public .. Private· 

4467. 9056 
, 4971 10050 

4928 10948 
4689 11921 
4240 12140 
3876 12581 
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Total 

2.2 J 

1.5' ·' 
1.4 
1.4 t I I 

1.5 

Private 
Percent Share 

Public Private 
33.0 67.0 
33.1 66.9 
31.0 ·69.0 
28.2 71.8 
25.9 74.1 
23:6 76.4 



Several studies have highlighted the need for enhancement of this. activity, if meaningful gains in 
agricu)ture sector were to occur. The strategies for this to happen will include:-

, . 

1) Investment for development and improvement or-rand as well as development of efficient 
water use technologies that will improve substantially contribute_ agricultural growth and 
development. · • · · · 

2) Availability of credit for agricultural operations, giving agriculture the status of industry. 
3) Development of employment opportunities in the rural sector through strengthening the -rural 

industries sectors. · · 
4) Establishment of primary processing facilities in the rural areas for .value addition of 

commodities produced at the farm level. 

4.8.5 Agriculture to be given industry's status: Orie of the poor reasons for development of 
agriculture including utilization of agricultural by-products and' establishment of agro-industries, is the 
lack of adequate capital formation. This can be partly rectified by according a industry's status to 
agriculture and providing it with the necessary policy support for its development, as has happened in 
the industrial sector. While ensuring a more equitable treatment for development, this will also 
mobilize resources, reduce risk and commit the financial resources of financing institutions for overall 
development. Credit flow for agro-based enterprises as well as micro-credit for farm activities would 
increase helping stabilization of production. 

4.8.6 Market interface and promotion of value added agro-food production. 

Wide fluctuations in the market prices of agricultural commodities act as deterrent to. production of 
low value agricultural. products like cereals, oilseeds and even cash crops like sugarcane and cotton. 
Demand/supply need to be stabilized so. that, over-prod□ction in one year does not bring in distress 
sales, while lower production in another year pushes the prices to· unreasonable levels. Market 
information and demand need to be· synchronized through networking systems of.information sharing 
and supply-demand projections. Interventions by government agencies to stabilise prices cannot be 
the only ·solution. 'I- ~iose nexus between demand, production, ·market, availability and economic 
prices should develop. 

4.8.7 Value addition to agiicultural products: The Department of Food· Processing, Ministry of 
Agriculture, Government of India, has estimated that turnover of the food processing industry in, the 
country is in the region of Rs. 14,000 crores, more than three fourths of which is contributed by the 
unorganized sector. In India, the value,addition'to"fo.od fortification is only 7 %, as compared'to 23 % 
in China, 45 % in Philippines, and 188 %. in UK:. 

. ' 
The scope for value add_ition to basic food materials is·very high. The inherent strength of the country·. 
is in the availability of a large and wide variety of raw materials, as.well as a ready consumer'm<)rket 
for the products. ·In view of the burgeoning population and variations in the economic status of'the 
people, any developed pr9duct of hygiene and quality will have a viable market. For value addition 
and agro-processing in the rural areas, the approach should be to create farm-level infrastructure and 
develop capabilities at the rural level. Networking cottage, small and medium industries shoulq viably 
provide the facilities for the primary and secondary processing-for the take off by:th~ la"rge-s_cale 
industries. An integral· model· is en.visaged wherein the cottage, small arid medium scale 
industries act as input conduits for further devel9pment of products by the larger industries. 
For continued sustenance, there should be well:planned backward and.forward lin!<ages. ; 

. . i' . . - . ' 

4.8.8 Support Services/ Activities for Sustainable Livellhood.Systems 
·: ~ - . . ~ ·-- - ; 

As has already been mentioned, sustainable livelihood development is not a_ singl~ activity _but-a ' j 

process ·of change. It is thus-influenced by a number of factors' and activities," some of which are 
indicated below: . , . . ''. 

r_ • 
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(a) Education and Literacy 

There is a direct relationship between literacy and livelihood opportunities. Education enables people 
to get a better skill orientation, promotes self-confidence and encourages them to recognize their 
tights and responsibilities. States, which have a higher literacy also generally, have better awareness 
about their entitlements and rights, which contribute to improve living standards. 

(b) Health and Nutrition 

Consumption behavior indicates that 47.7 % households have calorie in~dequacy and 19'.8 '% 
households have protein inadequ~cy. This has caused low birth weight babies, stunting and 
underweight in children. 40 % of the males and 41 % of the females have Body Mass Index value 
below 18.5, indicating chronic energy deficiency. Besides micronutrient malnutrition and vitamin 
deficiency are manifest especially among women· and children. Even though required only in small 
amounts, their deficiency causes disability, impairs work capacity and brings illness, affecting 
seriously gainful employment opportunities:, · · 

( c) Environmental Hygiene and Sanitation 

Contaminated drinking water and poor sanitary en~ironment .are the causes for many health disorders 
especially in the rural areas. It has been estimated that less than 18 % of the rural households in or 
country have access to clean drinking water facility through taps. Those having access to safe toilets 
are even lower. The cascading effect that these have ,•on health and work" efficiency, and thus on 
sustainable livelihoods cannot be underestimated. 

( d) Gender Perspectives in .,work force 

Women play a significant role in the con9ervation and optimal use of basic life support systems such 
as land, water, fauna and flora. They have protected the health of the soil though organic recycling 
and the first land care movement was ·initiated by them. They have promoted crop security and 
preserved biodiversity exhibiting traditional wisdom and adopting practices, which analyzed 
scientifically, exhibit pragmatism and simplicity. With jncreasing migration of :men from rural to urban 
areas, management of agriculture in many cases is done by women. Further, sociologists state that 
women tend to look at problems in their totality and hence important promoters of an· economically 
and ecologically sustainable agriculture. 

( e) Empowerme_nt of women 

The burden of poverty often falls heavily on women. They have less access to education, 
remunerative activities, and other ·supporting opportunities. Agriculture, animal· husbandry, health and 
nutrition, environmental saniiation· and a 

0

large numb!lr of households related activities are attended to 
by women, Any attempt to' _development focussed on these activities should, therefore, target 
upjjftment of WOITlen and 'their empowerment. Conventional approaches to wo'me·n•s empowerment 
are based ori ttie twin assumptions that alleviation of poverty would: a·utomatically lead to their 
employment and that the major constraint on programmes for their upliftment' is monetary.• The results 
of five decades of development have shown that economic assistance by itself 1does not necessarily 
improve the status of women. The most vital inhibiting factor leading to the disadvantaged position of 
women is, gender discrimination, powerlessness,. vulnerability and being ,'unorganised. Women 
belonging to SC and ST are even more 'disadvantaged because of their ,social discrimination. 
Empowerment needs to be Huma'n-Centred with women and children, who :suffer largely, to _play the 
central role. There is a growing need_ to .integrate women _into the economic: \Je\,\elopment process. 
One way to do this is to ensure their 'access to education, technology, land rights· and credit. Credit 
especially micro-credit for micro-enterprises has proven its value in the allevia\ion oi poverty and- in 
promoting livelihoods. It also provided women the dual benefit of empowerment and better ,quality of 
life. Experience 'till date has . shown - that micro credit has a powerful rol~ 1to : play in' promoting 
Sustainable Human Development, provided it is linked market-driv~n , r(,icro-enterprises and 
production-oriented marketing. · 
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Local level institutions play an important role in providing· the needed security, self-confidence and 
handling the local level issues and problems. 

-( f) Skill upgradation through local-specific training 

The primary asset of the rural poor is the human resource. Science and technology should come 
together to utilize this resource successfully by upgrading their knowledge and skills in specific areas. 
CAPART,- KVK and oth~r organizations have been working on appropriate technologies for utilizing 
local resources effectively and providing location-specific training. These should be further 
augmented. 

(g) Community Resource Management 

The landless people will have to depend upon common property resources like community grazing 
land, wastelands, community ponds etc. to eke out their livelihoods. Since these resources do not 
technically belong to any specific individual, there is a general tendency to overexploit them to get 
short term benefits. Also these are most times appropriated by the more. vocal_ powerful sections of 
the community depriving the needy of even these limited resources. Local level institutions committed 
to the cause of the community should take leadership to ensure that: (1) a strategic plan for the 
development of these resources is prepared and. implemented; (ii) sustainability concerns_ are properly 
reflected in the development of the plan; (iii) the disadvantaged and un-reached sections of the 
community, specially the women, have access to them. 

(h) Traditional wisdom, Indigenous Technical Knowledge and practices 

Traditional wisdom and indigenous knowledge have preserved agriculture as the oldest living activity. 
They reflect years of practical.field-based experience and the local conditions under certain activities 
and practices have survived. This is ,especially valuable during periods of stress and shocks like 
drought, floods, natural catastrophes etc. Since most of these practices are cost-effective and socially 
acceptable, modem science should analyze these practices and knowledge and should see how they 
can be improved upon to suit local conditions. ' 

(i) .social Organization and formation of Self-Help Groups 

Since organization of micro-credit and micro-enterprises are important to address the issues of 
poverty, social and cultural dimensions of local-level problems, at the same. lime attending -to the 
needs of the community, organization of the unorganized group are very relevant and shown,'to be a 
·very successful attempt. Social' mobilization repres'ents a collective effort to bring about social 
changes and ,if~tablish·a new order of social thoughi and act,ion. Above ~H intensive effo_rts_wil/. have to 
be made in the area_ of technological and skill empowerment .of women, so that' there is greater 
economic,-value to their'time and labour. Self-Help Groups (SHG) js an informal credit delivery system 
where its members are able to. generate ,their· own capital and lend it among themselves in fimes of 
need with. low interest. rates and e~sily payable policies. Today for any devel,opl)1ent work, to be 
initiated in any village it is imperati~e to route the activities through SHGs. . : 

(j) Advantages of SHGs 
,, 

•· The SHGs provide a degree of security to the members,, protect them the exploitation of 
moneylender§; able-to have access to credit in times of emergency and other household. consumption 
purposes-without any collateral security. ;' · 

• ·SHGs promote a· sense of building together as a'group; belonging·to·each other and develops 
a bond-ship.among them. 
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• It provides them an opportunity to be bankable by linking their groups with the formal credit 
system and prove that they are credit worthy and bankable. -

\ 

• It is found that only women SHGs are better able to address the specific needs and problems 
of the women members. 

• SHGs have h3d a wide range of impacts, economic, social and political on the lives of its 
members. In some cases it has given the women members new confidence to express their views on 
matters of social importance. 

Since accessibility to financial resources is the most important limitation for many rural 
development activities including entrepreneurship efforts, specially by women, a redesigning of the 
institutional frame work for rural lending needs to be done in our country in the context of re
engineering, re-structuring, re-organization of the banking industry. There is also a need for a Special 
Venture capital Fund for micro-enterprises. 

Organization of the micro-enterprise groups provide market support for the participants by 
establishing direct linkages with the consumers and by providing them the power of scale in collective 
bargaining and ensuring that they get the maximum share of the prices paid by the consumer. 

CHAPTER V 

A STRATEGIC PLAN FOR 80 MILLION JOBS 

5. A paradigm shift from the conventional, environmentally devastating and socially unsuitable 
approach for development to an effective strategy which pays concurrent and integrated. attention to 
resource conservation, production improvement and poverty alleviation. for fostering job-led economic 
growth is the theme of the presentation in this section. It is possible to introduce innovative 
development pathways to bring about economic and social changes in the rural areas by 
implementing a variety of eco-friendly, employment and income generating interventions. 

5.1 When the high growth rate is based upon good growth rates in the primary and secondary 
sectors, poverty and disparity between rural and urban areas declines sharply. However, when high 
growth levels are led by exports and the services sector, the impact on poverty levels is minimal and 
even negative. In India, in recent years the growth is led by Services sector including Information· 
Technology and exports. Also, as analyzed earlier investments in agriculture have been declining. 
This could b.e one of the, reasons for high levels_of rural poverty (Expenditure Reforms Commission, 
2001 ). 

. . 
5.1.1 The expectation 'that growth in the industrial sector will be the major source for employment 
generation, has been belied. The growth of the services sector in recent years lias been relatively fast 
but employment growth in this sector has been rather sluggish. A GDP growth of about 6 per cent was 
achieved during 1980-81 to 1986-87 (as against around 4 per cent during the 1970s) but employment. 
growth during this period has been of the order of around .2.5, per cent only. This trend suggests that 
productivity has shown an increase and the service sector has not grown merely as a residual-low 
productivity sector. Still, this sector has significant potential for employment generation both in rural 
and urban areas. A decline in employment elasticity of the. industrial sector has primarily been caused 
by the declining employment potential of output growth in th~ organized sector. Employment elasticity 
is estimated to be as low as 0.15 per cent for the organize'd manufacturing sector, but it is between 
0.5 to 0.6 for the unorganized sector.:A larger contribution of the small and unorganized sector is, 
therefore, likely to raise the employment elasticity and employment growth,in the manufacturing sector 
significantly. The small industry sector currently contributes about.one-half of value added and four
fifths of the total employment in: manufacturing. If this segment cit manufacturing can be made to grow 
at 10 per cent per annum, with the organized sector growing at, about 5 per cent, the overall 
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employment growth in the manufacturing sector will be about 4 per cent as against 2 per cent in the 
recent past. 

5.1.2 It might also be relevant to exa·mine the recent analysis of Prem Shankar Jha (The Hindu, 
July 24, 2001) on the likely scenario that niay develop as a result of free import of many consumer 
goods items as a result of WTO agreements and liberalization trends. While the average annual 
growth of job seekers has risen from 2.3 per cent in the 1970s and 80s to above 2.5 per cent the 
average growth of employment has fallen to 0.8 per·cent in the 1 S90s. This is particularly disturbing 
when one notices that it fell to 0.46 per cent during· 1998, to 0.04 per cent in 1999 and to minus 0.15 
per cent in 2000. To depend upon·industrialization alone for further job markets becomes, therefore, a 
fallacy and the main thrust of this paper that the rural _sector alone holds promise, gets reinforced, 

,, 
5.1.3 As has been discussed earlier, the country's current problem is not just production of food, 
but economic access to food. Employment and thereby income generation, both at the individual and 
community level, will have to be the main focus. It is also recognized that most of the jobs of the future 
will have to come in the rural sector, which means agriculture and allied occupations including agri
business .and processing, India's potential in agriculture and agri-business are enormous and .only a 
small part of them, have so far been tapped. The strategy focuses on but is· riot confined to the 
agriculture sector. The growth generated-by these programs will create a greater demand for farm and 
agricultural machinery, equipment, inputs, transportation, distribution, storage, marketing and 
supporting services. The increasing purchasing power generated by increased income of the rural 
families will create a greater demand for a wide range of consumer goods and services. The multjplier 
effect of these activities will be creation of assets and stimulation of a higher growth rate. 

5.1 .4· • Further, employment generation needs to be seen not merely In terms of creation of new 
opportunities for wage employment. An equally important thrust will need to be laid on creation of 
necessary conditions for .an increasingly larger number of people to undertake activities on a self
employment basis, as well as raise the productivity and income levels of those already self-employed 
so as to see that they are not compelled to leave them and join the ranks of the openly unemployed: 
Infrastructure and accesses to. credit and market linkages are found to, be the most crucial factors.in 
the development of,a vibrant self-employment sector. Institutional arrangements for supply of these 
services along with suitable programs for the development of technical skills and entrepreneurship 
would need to be evolved. 

5.1.5 Given t~e variegated nature of work requirements of different workers, particularly the 
underemployed, and also the, varied nature and structure of work in different activities, the goal of 
providing work to all can only be achieved on· the basis of detailed·local level planning. Since a majqr 
part of unemployment and underemployment is to be found in rural areas where variations· of these 
kinds are particularly marked across regions and areas and among activities, employment planning on 
a decentralised, basis assumes special significance. While a certain degree of mobility, particularly 
among the openly unemployed and'the educated, should be expected and even be encouraged: for a 
large mass of underemployed and unemployed, particularly, women, marginal farmers and those 
engaged in seasonal activities,' work needs to be generated locally, in the villages or nearby small 
towns. An exercise to assess and plan for work opportunities within an area to match the labour 
supply characteristics of the ,unemployed and the underemployed workers can only be effectively 
undertaken on an area-specific basis. 

5.1.6 . The premises on which this paper is developed are: 

1. Poverty alleviation and sustainable development towards a decent standard of, living is 
· possible only with an assured economic access to food. 

2., Such assured economic . access to food is possible·. only through employment 
.. opportunities. ·i 

3. Industrialization and :establishment of heavy industries offer limited solutions only to the 
urban ·population and hardly touches the rural sector, where much .of the problems of 
·poverty and unemployment are critical. . , . · ·' . · · ' 

: · 4. The problem of unemployment can be mitigated only through creation of job opp~rtunities 
in the rural sector. · · • , ' 
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5. Sustained agricultural growth is central to development of employment opportunities. This 
has to come by improved production and productivity and application of modern 
advances in technology. · 

6. Both on-farm and off-farm employment should be considered so tat jobs are available for 
a minimum number of days throughout the year. 

7. Primary processing of agricultural products and their value addition should take place at 
the rural level. This will enhance the income of the farmer and generate prin:,arily off
season employment. 

8. Employment planning at the rural level should focus on generation of both individual and 
community assets-' both short term and long term - so that the initiatives are sustainable. 

9. The programs planned should be locally relevant and should be undertaken with the 
support of the people and the community. 

5.1. 7 The high-potential programs suggested here are not new or unknown. Horticulture including 
fruits, vegetable and flowers, aquaculture, sericulture, goat-rearing, poultry and dairy, commercial 
forestry and wasteland development, small and medium cottage industries including value addition of 
agricultural products, are mentioned in every plan and many new programs have been formulated. 
What was however, lacking was the people's involvement in the programs and sustained follow-up. 

5.2 Rural Employment Generation through Eco-Friendly Enterprises 
I 

The International Commission on Peace and Food (ICPF), under the Chairmanship of Prof. M. S. 
Swaminathan,. was established in 1988, with the objective of capitalizing on the uncommon 
opportunities created by rapid and radical changes in the international environment, ,;:and to redirect 
humanity's efforts and precious resources to accelerate development at the national and international 
level. In 1991, the ICPF undertook a study in India with the objective of evolving strategies to 
eradicate poverty and unemployment. After examining the issues in detail and considering various 
options available, the Study Team developed a strategy to generate 100 million new jobs in India by 
2000. The essence of the. approach was to utilize India's competitive advantage in commercial 
agriculture and agro-industry as an engine to propel growth in incomes and employment opportunities 
throughout the economy. The late Shri C. Subramaniam presented the report to the then Prime 
Minister Shri P. V. Narasimha Rao and the Planning Commission. The Government of India formally 
decided to adopt the strategy and incorporate it in India's Eighth Five-Year Plan. A Small Farmers 
Agri-business Consortium (SFAC) was constituted to centrally coordinate the Government's role as a 
catalyst for the implementation of the Strategy. Unfortunately, the initiatives that ware taken and the 
momentum with which it was started soon lost appeal and there was very little progress that were 
taken except some bureaucratic steps that were taken to ground the Consortium. No meaningful' 
liaison with Industries, funding agencies, local institutions and producers were established to 
implement the proposal .at the rural level. Despite the time _lapse, most of the components of the 
proposal are still valid and if the Government's strategy is to consider ge'neration of rural jobs to 
mitigate unemployment, ·the strategy with modifications as needed should be· pursued. 

The following are some of the suggested'activities for development that will serve the triple purpose of 
(a) asset development (b) income enhancement and (c) employment generation. 

5.2.1' Productivity Improvement in Agric·uIture 

As discussed .elsewhere in this Paper, the country achieved remarkable imp"r9vement in' production 
and productivity of foodgrains, thanks to, the· revolutionary technologies that the advent of the Green 

,.. Revolution witnessed. However, there Is still a wide gap between potential yields and actual yields at 
the field level. It is possible to close this by adopting even the existing technoiogies more extensively 
and making use of new and emerging technologies. The Vision 2020 document of the Ministry of 
Agriculture, Government of India, outli~es the strategy under two initiatives: (a) consolfdating the 
gains already made; and (b) planning for and making new gains. A number of interventions to utilize 
the untapped·potential are suggested and it may not be necessary to outline them all here. Suffice to 
say that we can have immense. optimism in bur hopes for the future, as the following table will show. 
Increased agricultural production , will activate a chain of activities towards increased income and 
employment opportunities. 
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TABLES 

Proposed Intervention / Untapped potential 

Enhancing fertilizer use efficiency 
Water management including drainage 
Soil health care including reclamation of salinity/acidity/alkalinity 
Realignment of cropping patterns on ecological principles 
Regain productivity of command areas of wells and tanks, and small 
and medium irrigation projects. 
Total increase in production expected from all the above interventions 
Source: Sankaram A. Unpublished -1999 

Expected additional 
production 

30 million tonnes 
30 million tonnes 
40 million tonnes 
30 million tonnes 
120 million tonnes 

250 million tonnes 

The above interventions proposed are in terms of Natural Resources Management. Technological 
advances in other areas like biotechnology, genetic improvement, integrated pest m·anagement, better 
storage and processing -all these hold promise of increased total production, which in tum generates 
additional entrepreneural activities. It Is this optimism and hope that make us venture propose an 
integrated development plan for the rural areas. · 

5.2.2 Integrated Horticulture 

Cultivation of fruits ad vegetables, for which Indian topography and agro-climate are well suited, is an 
ideal method for increasing the labour intensity and income generation potential of agricultural lands 
while meeting the growing need for these essential food items. Net income can range from Rs; 20,000 
to 30,000 per hectare, which, even on a conservative estimate is five to ten times more than 
conventiimal farming of cereal crops. However, in the case of some fruit crops, the initial, waiting 
period may range from. three to five years, during which period, some support will be needed. As an 
income generating activity, even during this period employment will be available. Further, horticulture 
can use ten to twenty times more labour per ha than cereals. In order to create more jobs, 
Netherlands shifted its emphasis to production of flowers and vegetables after World War II and this 
has enabled the country to beconie one of the most important exporting countries in these products. It . 
has been estimated that even a shift of 5 % of irrigated lands from cereals to fruits, vegetables and 
flowers can produce 50 per cent more productive jobs in agriculture. In order to meet. the basic 
nutritional requirements ofthe population, India's production of fruits and vegetables has to quadruple. 
Horticulture also represents the enormous export potential for India, because of the favourable 
tropical, subtropical and temperate climate conditions P(evailing in the different parts of the country. 

The additional economic benefits that one can get by switch over to horticulture and adoption· of 
modern technology, for production, is, however, offset by the saturation of the markets at the time· of 
harvesting and consequent plummeting of prices. The establishment of integrated horticulture projects 
can overcome these impediments. The following elements constitute the program: 

(a) Selection of an appropriate large area for the enterprise, development of mixed copping p~tterns 
to avoid over-production of a particular commodity only, and the linkage of production with 
processing and organized marketing. · 

' 
(b) A professionally managed society of cultivators (like the Biovillage Society in the Biovillages 

Model proposed elsewhere) will carry out functions related to farmer education, production of 
seed and planting material, processing and marketing, including gathering of market intelligence 
and information. · 

( c) Establishment of a Processing Plant for about 1000 ha or so of production area for primary 
processing of the commodities. : · 

( d) Ma.rketing of the fresh products through a producer-owned· marketing orga·nization fee,ding into_ a 
regional or national grid, as .in thE1 case of the dairy products. ' 

Establishment of the Bio-Processing Industry at the rural locations has several advantages. i't would 
remain near the people, and .wou·ld fulfill their need for rural employment and income gerieratibn. 
Otherwise, it may become exploitative In nature and would uplift only the entrepreneur. Details of 

' ' .. ' 
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Income generation, and capital requirements for the same are discussed in the Document "Prosperity 
2000" published by the Bharatiya Vidya Bhawan. It is estimated that the Project will generate full,time 
employment of 6 million persons in agriculture, 350,000 in food processing and seed production units 
including 130,000 skilled and 30,000 technical persons. 

5.2.3 Floriculture 

(a) Flower Production: 

Flower Production is one of .the important constituents of horticulture, which can be practiced by both 
small and large farmers. The flowers find an important role in all social functions whether it is joyous 
festival or mourning ceremony. The requirement of flowers for the different purposes is increasing 
gradually. There is demand for flowers for the traditional loose flower trade as well as modern cut 
flower trade. Flower crops are labour intensive and can provide employment for unskilled rural women 
and also high return for unit area. The marginal and small farmers who can employ the family labour 
for harvesting of flowers early !n the morning will stand to gain very high profit as the harvesting 
charges alone constitute about 50% of the cost of the production. Flower growing for loose flower 
trade is also already a flourishing enterprise. This can be further expanded and made more 
remunerative by encouraging flower cultivation in backyard and small areas available wilh marginal 
and small farmers. , 
In view of the seasonal nature of agricultural labour performed by the resource-poor women of 
marginal farmer households, flower production can be introduced as a profitable and labour-intensive 
venture without hindering their main occupation. On an average, the resource-poor women could 
generate an income of around Rs.1500 and employment for 40 days in one year from two ce.nts of 
cultivable land. Flower nurseries that were established by constructing mist chambers generated an 
average income of Rs.5000 per year from two cents of land. 

(b) Production of Cut-flowers 

Cut-flower trade promises to be a viable income enhancing and employment ,generating enterprise. 
The demand for cut flowers is increasing everyday, and specially in the urban areas, use of flowers for 
many occasions and domestic demand even for aes.thetic beauty has grown by leaps and bounds. In 
the fringes of urban areas, commercial flower cultivation is becoming a welcome ,feature. Many 
flowers can be grown for this purpose, depending upon regional demand, agro-climatic suitability and 
resource availability. Roses, gladiolus, orchids, tuberose, Asters, Golden Rod etc. h,ive traditionally a 
gqod market. Exotic flowers are also finding a ready market. Anthurium is a popular cutflower tropical 
plant cultivated for its colourful spathi. Anthurium andreanum and Anthurium scherzerianum are the 
two species widely, cultivat~d for their attractive flowers. Parts of Kerala and Karnataka have 
congenial climatic conditions for growing Anthurium without the need for costly green houses for 
climate control. 

Orchids are high value flowers and have -scope for export to other areas. There are over 35,000 
species of orchids and the hybrids outnumber the species. India is the home for ,as many as 1300 
species. The impqrtant tropical species are Dendrobium, Vanda, Oncidium and Arachnis. Of these, 
-Dendrobium species claim great demand in the world market. Successful cultivation of Dendrobiums 
in the coastal plains has been demonstrated. Though the cultivation techniques and conditions are 
highly demanding and stringent, they·can-be easily accomplished once training Is given. Well-grown· 
plants will start flowering in, 6 months. The plan\ can live up to 7 - 8 years if prop~rly maintained. The 
backup research needed for advanced production technology of orchids including new varieties is 
available with Regional Agricultural Universities. · 

5.2.4 Medicinal Plants Production 

According to the report of WHO, more than ·70% of the world's population still depend upon plants for 
their health care and remedy. In our country the indigenous system of medicines viz. Ayurveda and 
Slddha systems which are based on herbs have been found to be effective in curing many of the 
human ailments without any side effect or after effect. The use of herbal medicines is increasing in the 
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recent years. Many herbal products are used .as nutraceuticals, which are both nutritional and 
medicinal. A few medicinal plants like senna, poppy, psyllium, etc., are gro-.vn in large .scale and 
exported to European countries. Many other species are collected from the wild·and marketed in the 
West. The ·actual employment g~neration by this activity has not been precisely estimated, but it can 
be considerable as the number of plants and the areas suitable for their cultivation are large. 

5.2.5 Production of Seeds and Planting Materials 

Another potential area of activity requiring intense labour is production of vegetable and flower seeds 
and horticultural planting materials. Both for vegetables and flowers, hybrid seeds have a large 
market. Elite planting materials for vegetatively-propogated fruit trees are very much in demand and 
this is one of the problems in horticultural expansion. New production technologies have opened up 
this as an important venture and private sector has entered this area in a big' way. However, only 
some of the highly profitable markets have been marginally covered by their programs and there is 
ample scope for expansion of this activity. One study estimated the rate .of growth of this sector to 300 
per cent for the next ten years. Being labour-intensive and largely rural-based, this activity needs to 
be pursued with vigour. -

5.2.6 Animal Husbandry Programs 

An activity naturally allied to agriculture and crucial for rural Income and employment generation is 
animal husbandry. The po~ential of this •sector for income and employment generation can hardly be 
over-emphasised. Based on some recent studies by the National Dairy Development Board (NDDB) 
and the earlier estimates by the National Commission on Agriculture, ii is estimated'thal the animal 
husbandry sector, even with the existing stock, can generate employment equivalent to 86 million 
person years inclusive-of employment in processing and marketing qf milk and milk products. The 
phenomena(success of the Operation I & II programs, as well as the fact that India has nciw emerged 
as the largest producer of milk in the world, is a tribute to the contribution of ttie organized rural 
communities in achieving a seemingly impossible task. Besides the fact that it has contributed to the 
rural economy, what has to be appreciate(! is the fact'that ii has contributed to rural employment in a 
big way. It is claimed by experts that a much higher growth than in the past can be attained in this 
sector, raising productivity and income levels of those engaged in it as well as creating new 
employment opportunities. , : 

5.2.7 Integrated Program Of Intensive Aquaculture .... 
Intensive aquaculture technology can be utilized to provide high protein food for the rural and urban 
populations, generate new jobs and self-employment opportunities for the poor, and use the common 
property resources effectively. Aquaculture technology, which is .based on environmentally sound 
practices for conserving and recycling water and organic wastes and effluents, also has a strong 
ecological component. Improvements in production technology of culture . fishes, which. includes 
proper pond mainten1\nce and feed schedules, has '.demonstrated that five to ten more prqduction is 
possible. With the high prices of animal protein products and proper education on the-advantages of · 
fish meat, the domestic demand for fish will increase enormously. Though capital intensive, the 

' ' program has a promise of success. In the Blovillages Model, it has been demonstrated that rural 
common property resources can be effectively used, specially to benefit landless families and women. 
The study above estil-nates 50,000 ha of fish pond area being available for development of this 
activity. It ,will generate a total of 1 million jobs, including 250,000 for · educated unemployed 
entrepreneurs and 750.000 farm workers. · 

5.2.8 Serlculture 

The production of raw silk, which involves the cultivation of mulberry leaves, raising of seed worms, 
cocoon rearing, reeling and twisting of yarn, is a labour intensive handicraft with a vast untapped 
potential for further dev

1
elopment in India. Presently about six million persons are directly involved in 

cultivating mulberry and silk production. This figure can easily be doubled. Although sericulture is 
already a well-established industry in the country, there is enough scope for improving production by 
using modern intensive production technology. · -

' 
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Though there are State and Central Developmental Organizations to help the sericulturists, there is a 
felt ne·ed for one or more voluntary organizations to provide the ·essential inputs of high-quality 
disease-free silk worm layings, cuttings of improved varieties of mulberry, effective ·chemicals for the 
control of the pests and diseases, technical help in scientifically carrying out chawki-rearing, cocoon 
production and silk reeling. Model Sericultural Villages including the setting up of a viable Grainage 
Unit can be established in locations already identified by the Central Silk as suitable in terms of 
climate and other conditions. A village or a cluster of hamlets and villages within walking distances, 
with about 50 ha of irrigated and about 125 ha of rainfed area under mulberry may be considered to 
be a Model and viable unit for a comprehensive program to develop sericulture to develop leaf 
production, grainage, chawki-rearing, adult worm rearing and cocoon production, and reeling and 
twisting of silk yarn. · 

Dr. Rangaswami's report, referred to earlier, has estimated that the cost of establishing five Model 
Villages will be 536 lakhs for five years, including 360 lakhs for buildings and infrastructure and 
recurring expenditure of 176 lakhs. The return has been calculated to be Rs. 835 lakhs per year. 

Among the labour-intensive rural occupations, sericulture is by far the best and India is as the climatic 
and environmental conditions are most suited for developing this agro-based rural small-scale 
industrial program. It will provide year-round employment opportunities for all employable, adults 
specially women, village youths, landed and landless poor, and also help leadership qualities in 
organizing the cultivation of mulberry, rearing of cocoon, and reeling and marketing the. same. Even 
on conservative calculations, It is estimated to provide direct employment opportunities to 700,000 
farm families, as ,this is an enterprise, which involves the inputs from the entire family at the various 
stages of the production pro~ess. 

5.2.9 Afforestation 

Another area with large scope for employment generation, that has only been marginally recognized 
so far, relates to regeneration of natural resources such as land and forests. Programs of 
afforestation, regeneration and restoration of degraded land are not only likely to generate large 
volumes of employment in general, but also benefit, in particular, such disadvantaged sections of the 
society as tribals and women who are most adversely affected by the degradation of eco systems. 

' 
Afforestation by regeneration and planting new areas 

Forests have immense potential for employing society's unemployed and underemployed rural and 
tribal human power in many forest-related activities. Since both timber and non-limber forest assets 
are involved, it has the strategic importance of materialising the socio-economic objective of 
"employment for all". Forests provide three types of employment viz., (1) Direct employment; (2) Self
employment and (3) Indirect or secondary employment (Pant, 1986; lndurkar, 1992). Direct 
employment from forest management activities is provided for both salaried personnel discharging 
technical, planning, monitoring and administrative activities, as well as for the section of the rural and 
tribal force that ' performs arduous physical' labour in connection with the development and 
maintenance of th'.e forests. These in~lude: planting and regeneration of forests; collection and primary 
processing of minor and major forest products; ,Plantation activities including preparation of nurseries; 
soil working; inter-cultivation; fencing; felling and transport. Modern forest plantations require roads, 
buildings and other infrastructure, w~ich also provides employment for skilled and ser,ni-skilled labour. 
Self-employment '.is provided in th~ form of resource-based activities who~e output is wholly or 
partially consumed by the persons employed. Self-employment is generated by availing of privileges 
provided lo local residents under the' Forest Act, like firewood removal by head-loads, fodder cutting, 
grassing and lopping, availing of concessions and entitlements and collection of minor food items: The 
secondary employment arises out o( the processing,activities through primary, and secondary forest 
activities. The primary forest industries cover saw-milling, sawing and planing of woods, and pulp and 
paper industries. Secondary forest industries comprise of manufacturing of wood articles including 

- packing boxes, crates, and other containers, furniture and cabinets, agricultural tools and household 
construction items like doors and win_dows. 

Forest Resources: On the basis of the estimates by the National Remote Sensing Agency, the total 
forest cover in the' country is about 19.27 per cent of the geographical area. The recorded forest area 
(area notified as forest) is 76.52 m ha of which 54.44 per cent is reserved forest, 29.18 protected 
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forest and 16.38.per cent is unclassified forest. Dense forest cover is much less and estimated to be 
only 11.17 per cent. 

Class 

Dense Forest (Canopy density 40% & above) 
Open Forest (Canopy density 10 to 40%) 
Mangroves (Salt tolerant forest eco-system) 
Total Forest Cover 
Scrub (stunted trees and shrubs) 
Non-forest 

TABLE9 

Area 
(m ha) 

36.73 
26.13 
0.48 
63.34 
5.72 
259.66 

Percent of 
Geographical 
area 

11.17 
7.95 
0.15 
19.27 
1.74 
78.99 

Percent of 
forest area 

57.98 
41.25 
0.75 

An ideal forest cover for any country would be about 33 per cent area. We shall not be able to achieve 
this level ever, but it is proposed that this forest cover be increased by four per cent. This means that 
an additioflal area of 12-13 million ha will have to: be planted by forest~. Visualized as a Fiye-year 
Plan, this will involve planting· of about 2.5 million ha per year. Later in this text, in the Section on 
Wasteland Development, it is indicated that this activity alone will generate 50 million new jobs. 
Currently for afforestation and soil conservation activities, the Government provides for Rs, 5000/ha 
for hilly areas, and Rs. 4000/ha for non-hilly areas: This involves cost of labour for nursery raising, 
planting and maintenance cost including earthwork, as well as managerial and supervisory costs. This 
is generally found to be insufficient, and the casualty is therefore maintenance. of planted areas. 
Increasing allocation for this activity alone will not solve the problem. What is required is the people's 
involvement wherein a feeling develops that what is planted wi.th care should also be maintained with 
care. 

There are same very interesting success stories that one would like to mention here. Mangroves 
which are the natural vegetation in the coastal saline lands are facing threat of extinction because of 
indiscriminate felling and inappropriate checks for their preservation. When a Joint Mangrove 
development program was being developed in the States of Tamil Nadu, Andhra, Orissa, West 
Bengal and Andaman Nicobar Islands, the welfare of the people as well as their needs and 
aspirations were assessed and built into the program. This inc,luded providing them livelihood security 
from the very environment which they were destroying. The awareness created has ensured 
community involvement in reaping the benefits without detriment to ecology. 

One of the major advantages of afforestation is that they provide permanent assets to the community. 
A number of non-timber products like fuel-wood, honey, Sal leaves, tamarind, lac, resins, gums and 
waxes are produced. IUs estimated that even at present, the value of non-timber forest produce alone 
is about Rs. 28,000 crores per year. While the Government can have control over timber to prevent 
unauthorized and illegitimate felling of trees, the Forest Policy should have clear guidelines about the 
sharing of non-timber products so that the rights of the people living there are also recognized:-. The 

• Joint Forest Management Program-; initiated recently, envisages such interventions, but this will have 
to be pursued through educational and community involvement programs more intensely. 

5.3 Wasteland Development: 

The Ministry of Rural Development, Department of Land Resources, in collaboration with .the National 
Remote Sensing Agency, has prepared a Wasteland Atlas of India. A Wasteland is described as 
"degraded land which can be brought under 'vegetative .cover with reasonable effort, and which is 
currently underutilized and land which is deteric:,rating due to lack of appropriate soil and water 
management or on account of natural causes." Approximately twenty per cent of the total 
geographical area (about 64 million ha) is under various categories of wastelands. Several surveys 
have indicated the limitations in utilizing this entire land area for one type of productive' use or the 
other, partly due to encroachments, use restrictions etc. But on a conservative estimate, about forty 
per cent of this area can be put to productive use. It is possible to reverse land degradation through 
participatory management and tum around dry,- barren and eroded lands into lush green regions. To 
deal with "economic poverty", especially in the rural sector, it is necessary to deal with "ecological 
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poverty". Regeneration of the environment leads to economic wellbeing, as a result of greater 
resource _availability, improved agriculture and animal care, and consequently increased incomes. 
People's management is necessary for ecological restoration, with peopl_e empowered as decision-
makers. · 

5.3.1 The National Wasteland Development Society had prepared a massive program of 
afforestation and utilization of wastelands. In the Seventh and Eighth Five-year Plans, the proaram 

0 was given a considerable importance. However, due to lack of political will in some . States, and 
implementation difficulties faced.at the grassroots level, the program did not have t~e measure of 
success that was anticipated. Where people's participation was sought and the program followed up 
with commitment, as it happened in parts of Tamil Nadu, the Social Forestry Program undertaken in . 
these lands has met wiih success: As an employment generation s'cheme, it is a great success. 

0 

5.3.2 It is estimated that development of one hectare of wasteland will generate 128 mandays of 
employment with a wage component as high as 70. per cent of the outlay. Importance of wasteland 
development from the poiht of view of employment generation arises not only from the employment 
intensity of the development,pl)ase involving earth work, etc., but also from the sustained employment 
oppo[lunities likely to be generated in the utilization of the reclaimed land for afforestation and 
watershed development. A study by the, National Council of Applied Economic Research (NCAER), 
for instance, shows that cine hectare of planted area provides employment of t_lie order of 600-700 
mandays per year. This scheme would like to develop two basic assumptions: (1) about 20 per cent of 
the estimated wasteland area will be_a\/ailable for dev_elopment and (2) about 120.to 150 ma'ndays of 
work in the rural areas will be considered as full employment for one person. On the basis of the 
NCAER study, each- ha will generate employment for five persons. On the basis of 'ihese two 
assumptions, development of about 12 million ha of wastejands alone for afforestation will develop 50 
million jobs. · · 

5.3.3 -Howe~er, if wa~teland development has to achieve these objectives beyond the stagfl of 
asset formation, due attention:should_ he, given to (a) securing the active participation of the rural poor 
in wasteland development arfd (b) allocation of the developed land to the rural poor with legal titles. 
There is an interesting experimental study in the Mahboobnagar District of Andhra Pradesh. Vill~ge 
Community Land and Puramboke ·land, were taken up. for cultivation of economic fruit trees, but to 
ensure that the trees were cared for' and nurtured, tree pattas were given to each indlvidual household 
with the promise that adarge part of the economic- outcome will be theirs when the trees come· to 
bearing, Large orchards of mango, guava and other fruit trees are flourishing in that area. Since it has 
now become a com'rriunity asset, landless labour are also able to get wage employment on a'..regular 
basis on this activity.and many subsidiary activities like. marketing, etc. have developed. 

5.4 Soil Conservation 

It has been estimated that about 173 million ha of land is under some threat of degradation, and 
conservation measures taken will not only save the top soil from erosion, but will also improve the 
groundwater-resources of \he area. La,rge-scale soil erosion control works had started off as famine 
relief work for rural employment, duly codified by · the Royal Commission' on Agriculture. Soil 
conservation _:works are looked upon everywhere as suitable for rural employment because the 
employment is near people's homes, needs no skills, nor even elaborate implements, and conserves 
water, a precim,., commodity in ,these· areas. New tanks are dug;· old ones are desilted; thus 
permanent assets are created. Soil and_ water Conservation has thus become one of the important 
programs in the country. About Rs:, 33,378 million has-been spent on this program so far, with about 
eighty per cent of the expendit_ure g9in'g)or creation of Rural Employment (please see Table Below). 
The list does not include foreign-aided or NGO Projects. This is probably the largest Rural 
Employment-oriented Program ofthe.Government. 

! • 
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Rural Employment through Soil and Water Conservation and Watershed Programs 

Programs Area Treated Expenditure Rural employment 
(million hal rmlllion Rs.) (million maridavsl 

1. Soil & Water Conservation in the 
States ruo to 1993-94 l 

33 27,036 10,814 

2. Centrally sponsored Scheme for Soil 4.5 1,539 616 . 
Conservation in Catchments of River 
Valleys and Flood-prone Catcmnents 
ruo to 1993-94) 

.3. ,Drought-prone and Desert . 2,493 997 
Development Programs (up to 1998-
99) 

4. National Watershed Development 7.3 2,310 924 
Project for Rainfed f.reas (up to .-
1998~991 \...) . --

Total 
"' 44.8 -33,378 13,351 

5.5 Water Conservation and Tank Rehabilitation . . ' 
Agricultural water management encompasses those· models, systems and techniques ·of water 
conservation, remediation, development, aeplication, use and removal of excess water. Ap~ropriate 
water management is the selection and adoption of, the right techniques to meet the site specific 
agricultural water needs. Rainwater conservation and utilization is the backbone for the success of 
rainfed agriculture. Even after the development of full, irrigation potential of about 139.5 m ha, about 

_ 60 m ha· will remain rainfed. About 800 cubic km of water is available as surplus runoff. Since 
rainwater can be effectively conserved, managed· and utilized basec!::'on .a hydrological unit, the 
watershed approach has been adopted. · 

5.5.1 In the arid and semi-arid regions which receive limited amounts of rainfall (300mm to 750 mm
per year), water is a precious natural resource, and needs to be preserved at any cost. In traditional 
systems, this was soughi to be done by storing the rainwater in small and medium size tanks or mini
lakes. "J:he stored water could be used for agricultural purposes as well as-for .domestic use. In 
addition; the storage of water in these tanks helped to recharge the wells in the area and augmented 
the groundwater aquifers. The tanks, located at suitable intervals in the region, were also 
interconnected where possible, so that the excess water from one tank will flow into the other and so 
on. Most of these tanks have now become non-functional and have silte'cl up. Since rainfall is received 
in flushes during the monsoon months, in the absence for proper storage of the runoff water, most of 
this water is lost. 

' 5.5.2 Desilting of these tanks and their restoration will serve two primary purposes: (1-) they will 
store water, a precious resource, and help to recharge the wells in the ;;irea (2) provide off-season 
employment to a large number of people. Since this paper deals with employment _generation, rural 
employment opportunities will be discussed here. 

5.5.3 Recently, with assistance from the European Economic Community (EEC}, Pondicherry 
Government has proposed to rehabilitate 86 tanks in phases. Desilting the ponds or lakes, conserving . 
the bunds through suitable vegetative and protective covers, and social mobilization to develop it as a 
·peoples' activity· are all integrated in the implementation of the project. The project is expected to 
have multiplier effects in terms of of not only .economic and social benefits, but also promote harmony 
within the community as everybody works for common good. The plan is· not only to rehabilita_te the -1 

tanks, but also create a sense of awareness and ownership among the users so that the continued 
maintenance of the tanks will be ensured. It is estimated to provide off-season employment to 30,000 
to 50,000 persons for about six months in a year. The expected economic gains to the community in 
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the form of more water for irrigatlon, and mitigation of drinking water problems in drought prone areas 
are also considerable. The program should be considered as a 'permanent asset-building' activity 
that will have both short-term and long-term gains. The Tamil Nadu Government has also launched a 
similar program and is looking for funds to strengthen the program. • 

5.6 Compost Preparation, Vermlculture and Organic Farming 

Animal wastes and crop residues form important organic materials that • are available for_ crop 
production and for maintaining soil health. II is estimated that about 1000 million tonnes animal dung 
is produced in India every year, which yields about 500 million tonnes of farm yard manure. Ir is 
estimated that annual produr•ion of crop residues is about 300 million tonnes. Age part of it is used as 
animal feed. 'In addition to this, there is also production of domestic wastes, quite a large part of it.can 
be used as manure after due processing. The organic materials generated on the farm can be 
enriched by further processing through vermicomposting, Vermicomposting or Vermiculture, as it is 
termed, imprc.,es the quality of the otherwise poor organic matter by concentrating the nutrients in the 
end product. Earthworm castings are rich in ammonium, urea and nitrate besides containing plant 
growth promoters. Regular application of vermicomposls to cultivated lands has been found to 
improve the physical, chemical and biological properties of the soil. 

5.6.1 Vermiculture, as the technique of using indigenous species of earthworms systematically lo 
turn farm wastes into valuable biofertilizers {vermicompost), can be a rewarding avocation to the 
resource-poor farmers. II is basically an ace-friendly technique, which yields rich organic manure, 
with 0.72% nitrogen, 0.25% phosphorous and 2.74 % potassium. Besides supplying nutrient-rich 
manure, it can help in safe and profitable disposal of farm as well as urban wastes., Awareness has lo 
be created among the farmers on the benefits of vermicomposting and they need to be trained in· 
vermicuiture techniques. 

5.6.2 The · Vermiculture programme is essentially focussed on resource-poor, both men and 
women, unemployed youth and l~ndless agricultural labourers. Vermiculture offers one of the multiple 
livelihood opportunities to these people by way of additional employment and income generation. In 
the Biovillages program at Pondicherry,. this micro-enterprise was successfully introduced as an 
employment and income-generating activity; The cost of production including family labo_ur works out 
to about Rs, 3500 per ton while the prevailing cost of vermicompost is Rs. 5000 per ton. 

5.7 Organically produced foods: 

Inorganic fertilizers,, pesticides and a host of other agricultural chemicals are co~sidered necessary 
inputs for any system of high-tech agriculture. In the nutrition and health-conscious western world, 
there is an increasing demand for natural foods - a synonym for food produced using natural organic 
materials substituting for inorganic chemicals. The premise is that inorganic chemicals and pesticides 
leave toxic residues or metabolic products injurious to health. Such organically produced agricultural 
products have a good export market, while their demand even in the domestic urban markets is also 
on the rise. The current certification procedures are, however, complex. The assistance of the NGOs 
in training the interested farmers can be sought and this venture will open up an entirely new vista of 
handling sophisticated agriculture. · · 

5.8 Establishment of Agro-Industrial Complexes 

Since primary value addifion and development of ancillary industries based on agricultural raw 
materials is important for enhancing Income but also generating employment opportunities, the 
Government should consider establishing Agro-lndusl(ial complexes for the processing of agricultural 
products, on the lines of Industrial Estates for Small Scale Industries. Even though even now there is 
no bar on the establishment of agro-based industries. in these Estates, their location near Urban 
centres and the facilities being provided to them for the han.dling of raw materials; are not conducive 
for their establishment there. Exclusive Centres at the right locations will certainly help promote" these 
industries. 

5.8.1 Some of the earlier efforts made by the Government may be mentioned here. Multi-purpose 
Cooperative Socielies (LAMP) had been established earlier In a large number of Centres with support 
from the National Cooperative Federation. Some of them had even excellent infrastructure developed 
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for activities that,were relevant to the local needs. Most of them do not function properly because they 
never ·developed properly as people's institutions and were essentially bureaucratically controlled 
institutions more wedded to rules and regulations than committed to serving the poor. II is. possible to 
restructure them and motivate local institutions to run them. An attempt on these lines was made in 
K"olli Hills, a pineapple producing tribal location in Tamil Nadu. 

5.8.2 The Report of the International Commission on Peace and Food, referred to earlier, had given 
a framework for the establishment of a Tapioca-based Industrial Complex. The project envisages use 
of tapioca for starch extraction and preparation of Sago. A number of byproducts are also produced. 
An-integrated scheme for the preparation of all ttiese components is proposed for the industrial 
complex. The project will provide (a) a ready market for the tapioca produced by the, farmers (b) 
u~lizes, all. the commercially viable component~ from the product (c) ensures'quality certification of the 
products to the required standards (d) provides skilled and semi-skilled employment to a large numper 
of local people. · · -

5.8.3 The institutional framework already developed for establishing liaison between th~ produ~er 
and business establishments, viz, Small Farmers Agri-business Consortium (SFAC) should : be 
activated. 

5.9 Expected Outcomes and Impact 

The total number of additional jobs that will be created as a result of the activities outlined above is 
summarized in the Table 6elow: 

TABLE 11 

Summary Table Indicating additional jobs that would be created 

-··•--·· -·-----·-·-··--•--···---·--~--------.-,<,•- , ... - -····· -· i S~~C>~.J____ ________ EnterP.!'J.S~--- ___ ·- ____ . Jobs Created 
1 i Productivity Improvement iri Agriculture.. .. -----· ___ . . . i,000:0O0' ·. ----·-· ·--.·- • -
2 _ .... , .Integrated Horticulture ... __ . ______ .... ____ --------·-- _ 
3 : Floriculture 

1 4 l Medicinal Plants Production I 
f , .. -----·- T----- --- .. - - -·- .- .. . . .. . . 

;. 5 ......... i Production_of See.ds a.nd Planting Materials . .... . . -----·- .......... ,· .......... -,----- .. , .... " ... ,._._J 
i. 6 ·-·-------1 Anlmal.Husbanc[ryj>rograms. _________ ...... ________ ..... ' ... 13.700,00? ... _____ . 
i 7 ..... -~-l~rated Pmg!am Of Intensive Aquaculture ......... _____ --· ... ,J,117,5~0 ____ ·. __ J 

i-~-- _[.~e,i:l_i;y~~(_e ---·--· ----------·--- -----~· -- _:_7.00.0Qq, ~:· ... , 
f~----··_j_~fforestat\o~_'!ncl_VV_a~teland Dey"l~P!)l.e,ll.t ......... _______ ,_, 3 , · ----- ! 
, 10 i Soil And Water Conservation · ___ I 50,000,000 

, Water Conservation and Tank Rehabilitation' -~00,000" , 
.. _l9ompost Preparation, Vermiculture and Organic Farmi119 ___ ... ; 5,oo]cio'~-- -_ -, - _ .. ·-· ., 

____ ~_stablishmen_t_of Agro_-lnd~_s_trial C::.ompl_ex,es~ _______ . . : 1,000_,0_0Q __ -· --· .. _ . . . 
' Total · , About 80 million additional 

L--- ; __ -_________________ . __________ · ___ -_jobs.·.. ---~- --~-------· . ..! 

1 

2 

Estimates by G. Rangaswami for the International Commission on Peace and Food "Prosperity 
2000". Bharatiya Vidya Bhawan 
From Estimates included in the EEC documents 

3 
. From NCEAR estimates ., 

4 From Experiences in the Biovillages program at Pondicherry 
5 From NDDB Estimates 

0peratio,nalization of the plan through impl~me~tation of various interventions will re~ult in. improved 
living standards of the rural poor (in terms of nutrition, healtl'] and education) by augmenting their 
income and employment opportunities without seriously damaging the natural resources and 
environment. ~ 

348 

' 



• 

5.10 Compoundi?g Services needed for the Implementation of the Plan 

While the·above 'proposal has been primarily concerned with employment generation and income 
enhancement, a number of other services also need to be expanded if the program is to be 
successful. This includes organization of micro-credit for the enterprises, dissemin~tion of modem and 
efficient production technologies._training and development of human resources, strengthening of the 
markets including sensitlzation. for the products from these enterprises etc. Sor:ne aqtivities at the local 
level like mushroom production, floriculture. community aquaculture etc. will generate products, which 
are likely to have a' local market and can. therefore. be handled by _organization of self-help group,s 
and limited cooperative marketing strategy. However. products like silk production, value added 
products from rural industries etc. will have to be considered on a wider canvas of both domestic~ 
consumption and international exports. The former specially, will require planned government support 
and intervention as domestic markets and iternational requirements will have to be integrated .. 
Ventures started at a few places without such commitment and support from government have run 
into pro\Jlems. This aspect needs to be carefully woven into the Plan. ' 

' 

CHAPTER VI 

A BETTER DEAL FOR THE VERY POOR 

s: Need for a scheme 

A calorie intake 9f 2400 kcal per person per day in rural areas and 2100 k,cal per person RElr. 
day in urban areas defines the po_verty line. · , 1 • ' 

6.1 In monetary terms, based on a-consumption basket, the 1999-2000 NSSO survey places the 
poverty lin'e at Rs. 377 per capita per month in rural areas and at Rs. 454 per capita per month in 
urban areas. · ' 

6'.1.1 Depending upon the methodology adopted the total numlJer of people bel6w ·the poverty line 
is estimated at 260 million (with 193 million in rural areas) under one method and at 232 million (with 
171 million in rural areas) under the other. The sceptics place the figure at a'round -30% of the, 
populatior or over3Q0 million. ·· · · i 
6.1.2 Whatever the exact figure the fact remains that the numb~r of people belm.; the poverty line in 
India i.e. those who do not get two:f~II meals a day continues to be alarmingly high.] The fact that 53% 
of th~ under four year olds i.e., 60 _million children are moderately or severely m:alnourished amply 
proven this point. (National Family Health Survey-1992-93). All these data· relate:tb abject poverty. If 
the lack of access to minimum leyels of educatio_n, health facilities, civic amenities, employment etc. 
are· taken into account i.e. if the (ndex is to-·be human poverty which relaies tq quality of life the 
number will be much larger. ' 1 

• ' ' ; ' . ' j ' 
6.1.3 lri these. circumstances what is necessary is not so much a debate about the numbers but 
doing something upfront, and in a big way to address the problems of abject poverty as well as human 
poverty.. ' · ' ' · 

,_ . ' . • ' ' ; . ';, : •• ., . ' --, ' • ! ' :, 
6.1.4 For achieving this, a two pronged strategy is necessary: The first strategy should be to put the 
economy cin :a high growth path along with time bound programmes for, increasing_liter!!fil', health 
facilities, civic amenities, employment opportunities etc, by. giving highec__ priority, in the country's 
economic P.lanning and.d\J'l~lopmer:it: As._more a_n·d more people share.in tl)e growth and the other 
benefits, both human poverty and.abject poverty. _will come down: ··. I· .i ', 

. . : '. '·: i' . ".- ' . _,- _: . \ ·: 
6.1.5 Experience of China clearly establishes that when the high growth rate 1 is :based on good 
growth rates in the primary and secqrdary sectors not only does the total levels of roverty come down 
sharply but also that the gap in poverty levels as between rural and urban,areas backward area and 
forward areas poverty levels and tieiween .ethnic groups also comes·down. However, when high 
growth levels are led by exports and service sector, the impact on poverty levels /is minimal or even 
negative. In .India, in the recent years:the growth is led by service sector, including Information ' . 
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Technology and exports. Investments in agriculture have, however, been coming down steadily.and. 
speedily in the last two decades - from a high of 4.1 % of GDP in 1978-79 to about 1.5% now. This 
could be a major contributory factor to the high incidence of rural poverty. The growth in the 
secondary sector has also been somewhat muted in the last few years. · 

6.1.6 The second is a targeted programme, which will provide relief to the abject poor, even as they 
wait for· the trickle down effect of the good growth rate and emphasis on various aspects of human 
resource development. Here the main problem is the extent of leakages, placed at 85% by one of the 
former Prime Ministers a good 15 years ago. In the leakages, corruption in direct money terms is only 
one part, the other aspects being the administrative and institutional inability to deliver the benefits lo 
the targeted sections, diyersion for .commercial purpose, diversion of the benefits to the .better off 
sections of the society and so on. · · 

·6.f6 Thus, in the package of measures lo be taken up, two of.the elements would be: (i) to 
increase investments in Agriculture sharply - at least doubling it lo 3% of GDP - and (ii) launching a 
targeted programme in which leakages would be least. A massive employment programme,' linked lo 
labour incentive schemes aimed at increasing productivity of land and marketability of outputs: like, 
command area development programmes, renovation .and maintenance of minor irrigation works and 
irrigation· channels, soil conservation programmes, rural roads, watershed programmes, afforestation, 
etc. would appear to be the answer. 

6.2 The Scheme of Employment Guarantee Progr~mme 

Taking the number of people below the poverty line as 250 million, this works out lo 50 million 
families. If two adults in each family, one man and one woman, are to be given employment for one 
day al Rs. 60 per head (it will be necessary lo keep the wage level.slightly below the off season wage 
.rate in rural areas), the fund~ required pr annum would be 50 million x 2 x Rs. 60 or Rs. 600 crores. 
To provide one days work, every.month ii would· cost RsJ200 crores. Thus to provide 5 days work 
every month lo two adults in every BPL family the amount required would be Rs. 36000 crores. 

6.2.1 Two comparisons are releva_nt. First, the provision for Employrrient .Guarantee Programme in. 
the current year's Budget of the Ministry of Rural Development is Rs.1600 crores i.e., equivalent lo' 
less than two days wage per annum for two adults in each BPL family. Even if it is ·assumed that the 
entire Budget provision for all schemes of the Ministry of Rural Development (Rs. 9200 crores) is 
made available for such wage employment, jt would suffice to provide just a little more than one day's··· 
work every month for two adults below BPL family. 

6.2.2 Second, at 20 kg of food grains per family psir month at half the economic cost the food 
subsidy to each BPL family works out to Rs. 100 a month, provided (i) there are · adequate 
arrangements to reach the subsidised food grains to the BPL familie·s· in all areas and (ii) the BPL 
families do have the other Rs. 100 lo be pad for the purchase of the subsidised food grain.s...Bottrare 
seriou_sly in doubt in many states. · · 

6.2.3 .Against these numbers, the proposed employment-programme, should, at least on paper, 
enable each BPL family lo get about Rs. 600 per month; a level at which they can get more than 20 
kg of food grains plus other required food items, all at market prices. 

6.2.4 Given the fiscal constraints, the resources necessary for this programme have to be found 
from within. This will have to be through a twin process of abolition of subsidies and use of funds 
earmarked for the benefit of these sections of the society under numerous programmes, each having 
certain other objectives, as.well, though· often rather minor in nature. Considering the inevitable time 
lags in taking decisions covering a large number of subsidies and on going programmes, the scheme 
could start with a target of providing 3 days work_ every month for one member in each BPL family. · 
The funds required for this purpose would be Rs: 21,600 crores and this order of funds could be 
generated by abolition of -

(i) Consumption Subsidy part of Food Subsidy (Rs. 7200 crores) 
(ii) Kerosene Subsidy (Rs. 6500 crores) and 
(iii) LPG Subsidy (Rs. 6500 crores): 

and utilising 
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(a) the savings in Fertiliser Subsidy- Rs. 3000 crores in the first year if the ERC's recommendations 
are accepted · 

(b) a part of the allocations for the various programmes of the Department of Rural Development, 
including that for Jawahar Gram Samridhi Yojana, Employment Assurance Scheme etc. and 

(c) the entire provision set apart for MP's Local Area Development Programme. 

(For the reasons explained in the Annexure, the total savings from abolition of kerosene and LPG 
subsidy taken together will be only Rs. 10,000 crores) 

6.2.5 In order to ensure that such wage employment is used for productive purposes, it can be 
stipulated that at least 75% of this has to be linked to programmes like Watershed Development 
Projects (over Rs. 300 crores), Soil Conservation Projects (Rs. 120 crores), village roads programme 
(Rs. 2500 crores), repair and maintenance of minor irrigation works and channels (Drought Prone 
Area Programme (Rs. 210 crores), Desert Development Programme (Rs. 160 crores), programmes of 
afforestation of NWDB (Rs. 430 crores) and NAEB (Rs. 130 Crores) and provisions in the budgets of 
the States for similar schemes and for maintenance of minor irrigation works and irrigation channels. 
The amounts provided for these programmes can be used to the extent nece·ssary for the material 
component, so as to 'absorb' a much larger amount of the wage component that will be available 
under the Employment Guarantee Scheme. To illustrate, the outlay for afforestation projects under 
NAEB is over Rs. 130 crores, while, of the allocation ot Rs; 430 crores for NWDB, the amounts that 
could be spent in the 1,70,000 villages adjoining reserved forests could be placed at, say Rs. 150 
crores. If these amounts exceeding Rs. 250 crores - could be utilised for planting materials, pick 
axes and shovels, baskets, water cans, water supply etc. then it would be possible to put through a 
programme of more than Rs. 2000 crores on such afforestation programmE1s in these 1, 70,000 
villages adjoining reserved forests, as the EGS amounts availability for these villages would be Rs. 
8000 crores or more. This will secure a ten fold increase in afforestation, soil conservation and 
moisture conservation in the villages where such efforts are mostly required. 

' 
6.2.6 An utilisation level of 75% for such productive purposes could be prescribed as there may be 
areas in which, in the seasons when such Employment Schemes are most required, it may be difficult . 
to identify productive programmes. In metropolitan and large urban areas the scope for public works 
with large labour component may be limited and it may be necessary to look for suitable 

, rural/agricultural programmes in the adjoining rural areas. Within this 75% level, the mix of schemes 
to be taken up could vary from state to state and from district to district depending upon its 
requirements and the funds allocated for different purposes in that area. Likewise the demand for 
employment schemes will also vary from month to month in each place depending on the other and 
more lucrative employment opportunities that may be available in the normal course. Thus it will be 
necessary to use the 36-60 days figures of employment for the year as a whole :as a benchmark and 
allow for month to month variation. 

6.2.7 It will be best to announce that this new initiative would be launched from, 1.4.2002, so as to 
give the states enough lime to (i) identify and publicly a~nounce the BPL families at the village and 
locality levels (in urban and metropolitan areas); (ii) indentify the various,productive works to be taken 
up at the district and sub district level utilising the amounts set apart for such schemes and the funds 
available under the EGS (which is to be used only for the wage component); and (iii) complete 

- necessary 'Budget accountability'_ formalities to ensure ,that funds are available from day one for 
utilisation ~t the field level. A time gap of this order' would also be necessary to put through the 
decisions for localing and divertin~, tolhis Scheme, the necessary resourc~s. 

6.3 Areas of Concern 

Any reduction in expenditure, including by way of reduction/abolition of subsidies, by 
government ipso facto leads to a reduction in incomes/benefits for some groups of people. The larger 
the benefits that they lose, the more vocal will be the protests from such vested interests. 

. ' 

6.3.1 Over 30% of the subsidised supplies in the case of kerosene gets diverted for use as fuel in 
transport (particularly lorries) while in the case of LPG a similar proportion gets diverted for use in 
dhabas, restaurants and three wheelers. As such diversion is unauthorised there cannot be any 
formal protest from such lobbies when subsidised sale of these products are abolished. 
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6.3.2 The consumption .of these products is much more in those states which have· better 
arrangements read - better administered States!) for the effective distribution of these products. Thus 
when the~e subsidies are abolished and the foun,ds for the Employment Guarantee· Schemes are. 
based on the proportion of BPL populations in the diffetent States, there will in fact be a diversion of 
funds from the "better off states to the 'comparatively' backward' states. The better off states will thus 
be in the forefront in objecting vociferously ·to the· abolition of th.e subsidised sale of LPG and 
kerosene. · 

' . 
6.3.3 In both LPG ·and kerosene bulk of the sales take place in metropolitan and urban areas, with 
the proportion being much more in the case of LPG than in the case of kerosene. In the.case.of LPG, 
the BPL sections may not be able to afford the high ·cost, even if they .could access it. On the other 
hand, the BPL section~ do use kerosene as a .fuel whenever they are able to access it. Thus with the 
abolition of these subsidies. the BPL sections may lose about Rs. 50 per family per annum (assuming 
that aboui 30% of the 13 million kilolitre of kerosene, with a subsidy of ·Rs. 5 per litre does rea~h them 
and th.at virtually no LPG is used by them). But then it could be argued that the gains from assured 
employment that they get would be· substantially higher. On the .other hand the loss for the middle 
and upper class in the metropolitan and urban areas will-be real. Thus after the category of the 
"better off' states the next .in line :among the vociferous protesters would be the metropolitan- and 
urban areas and then the rich and the middle classes! , 

6.3.4 As far as the fertiliser subsidy is concerned its gradual elimination over a period of 5 years.on 
the lines recommended by the ERC will ultimately be in the interest of the farmers as at that stage the 
market can be totally freed and imports allowed at zero duly. However, there would be vociferous 
protests, particularly from states lik!l Punjab and Haryana, which are maximum consumers of the 
subsidised urea. If should not be difficult to convince ,t~em through constant and concerte_d efforts 
that the move is _in the right direction and in their own i_nterest. Thus the difficulties in phasing o~t.pf 
he fertiliser subsidy, though difficult in itself, will be some what less .than the difficulties [ikely _tc,,!Je 
faced in the abolition of kerosene and LPG subsidies. 

6.4.5 Food Subsidy is even today limited on!y to the BPL sections. Still the abolition of the food 
·subsidy could lead to objections from the BPL sections in metropolitan arid urban areas if enough 
avenues for providing them with employment opportunities under the EGS .are not put in place 
straightaway. One way out" would be to announce that the new arrangements would ccime into force 
from 1.4.2002, thus allowing adequate time for all necessary.arrangements to be put in place in this 1 

regard. · 

6.4.6 Yet another problem relates to those of the BPL sections who ar~ not in a position to avail of 
the employment programme due to old age, being physically handicapped etc. If during the transition. 
period if these persons could be identified, then for them and for them only the arrangements. for. 
subsidised supply of food grains at subsidised rates on payment of the equivalent amount in cash in 
lieu could be continued and for this purpose an amount set apart - say Rs. 2000 crores - which would 
be distributed to the states in cash, with reference to the null]ber of such persons in each state. 

6.5 Resource Requirements for Implementation 

The above discussion has focussed on the possible a.venues for employment generation. The 
question naturally arises, "What will be the resource requ_irements for such a scheme, and from where 
can it be mobilized? Should some of these ventures be considered as- an on-going activity and 
resources mobilized from existing programs? Is it possible to club / modify existing programs so. that 
there will a more focussed attention to.the problem at hand?" 

6.5.1 As has already been pointed out, there are a number of Government Programs addressing 
these or related issues, which form part of the Five-year Plans. The problem is0 therefore, not the lack 
of programs, but their implementation and reaching the target groups. The brief discussion here only. 
are indicative of the possible resources for the proposed employment generation s_chemes; the actual · 
amounts available will have to be worked out in each State according to.their programs and.activities. 
. . 
6.5.2 For the enterprise on "Productivity Improvement in Agriculture", which is expected to generate 
an additional 7 million jobs, there are already a number of schemes ·in operation funded both centrally 
and by the states. Agriculture being a State subject,· the primary responsibility for addressing 
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agricultural issues rests with the Stale governments. Since the project is essentially on the application 
of newer technologies for increased production, the Stat_e and Central Agricultural Extension Agencies 
with support from NGO organizations, can implement the program from out of existing funds and 
resources, with only marginal additions and focus, where needed. 

6.5.3 Integrated Horticulture with emphasis on cultivation of fruits, vegetables, flowers and medicinal 
plants, is a high-income generating activity. Private sector funding should be -mobilized. for this 
purpose, if necessary witti sypp9rt from financial institutions. Assistance from the Government will 
essentially be_,needed for support facilities and infrastructure. The National Dairy Development Board 
has estimated that expansion of the Animal Husbandry programs will be self-supporting. The precise 
financial support needed for this activity _will have to be worked out. 

. ' 
6.5.4 Improved Sericulture .is expected to, provide additional 700,000 jobs. However, there are 
sensitivities in the issue as some activists are against destruction of worms to keep tl:ie cocoons in 
tact. Specifications for the domestic demand and international requirements vary; consequently the 
development plan should attempt to'integrate ttiem'so that marketing pro~lems do not loom large. 

6.5.5 The major employment generation activity considered here is Afforestation· and Wasteland 
Development including Soil and Water Conservation and Tank Rehabilitation. This enterprise, which 
is expected to generate about 50 million jobs, will require massive governmental support, even though 
there is scope fo"r involving the private, and industrial sector for this purpose .. The Ministry of 

·Environment and Forests,' Government of India has prepared a National Forestry Action Program
India, which is a 2Q,year Plan .. The program two types of activities: (1) Improving forest cover density 
and productivity of about 31, million ha of existing forest lands and (2) Bringing und,er forest plantation 
an additional 29 million ha of non-forest and farm lands. By the latter step, the total forest cove~ in the 
country is likely toi go up to_ 33 %. The _resources needed for this activity has been estimated to be Rs. 
133,000 crores. Even wheri this activity is considered as an asset-building . enterprise with a large 
potential of generating income and.contribuli~g substantially to GDP over a period of lime, given the 

c.. current levels of ailotments to this sector, the prograin will be considered as too ambitious. The 
employment· generation that this author has outlined. 'above considers .afforestation (includes 
regeneration' plahtirig and new areas from wastela~d) only to the extent of 12 million ha and may be a 
more feasible proposition. It is the conviction of this author that the needed resources for this activity 
can be found by (1) merging many of the non-productive rural development programs into a focused 
activity (2) by involving the private sector in· undertaking economic plantations 'and (3) involving local 
communities and assigning to them the rights for non-timber products and developing, it as an asset
building exercise to the. community. 

6.5.6 The Planning Commission estimates that the various· Ministries of th~ G~vernment of India 
spend roughly Rs. 35,000 crores on Programs that are meant to achieve Poverty Alleviation. The 
State Governments spend probably much inore ihan this for the schemes developed by them. · 

• I 

• ' - • • - • I • ' 

6.5.7 The. thread running througli the E,ntire,discussion here is that the people:~ho,uld not depend on 
the Government alone for generating jobs. The majority of the jobs will have to' come from Private 
sector and through self-employment and

0
entrepreunership.opportunilies. The: G9vernment can: at 

best, provide seed money for some programs, provide infra'structure support and activate a program. 
The Expenditure Reforms Commission is seized of the inatter and has sugge~ted. the nee,d. for 
integrating the various schemes of the government into a holistic integrated pr,ogratn. · , · 

' 
1 

' I I 

' •' I ".' 
1 r • l ,,' 

6.6 Revised targets if only "limited r~sources''. 
0

are available . . 
; .• , . • • , ' : ., ' I 

, . . '1 ' ' I : I.: : l 
The proposals in. this ,document' fqr employment generation and income enhancement are modular in 
nature. Depending upon the reso'urces [available and· location-specific suit_abil!ty, they can be 
undertaken. · · · ' 

6.7 .lmpl~me~tation Strategy 

New policies, new institutions and new modes of organization· will be needed to implement such a 
program successfully. Effective implementation of an.ambitious program of this nature and magnitude 
requires: · · · · 
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1. Political will on the part of the Government; 
2.- Able administration to formulate conducive policies and guidelines; 
3: Efficient. Government machinery for-extending necessary technical and logistic support; 
4. Whole-hearted support of the finaneial, local and private institutions to assist in funding and input 

supply; 
5. Cooperation of the NGOs for providing services; 
6. Local level institutions to aid the area-planning and execution strategies and above all 
7. The· conviction, involvement and committed participation of the people as the ultimate partners 

and producers. ' · · · · 

6.7.1 Programs of a similar nature have been implemented al the ·micro-level and there are 
innumerable success stories. The key to the success of these programs have been committed 
individuals who have been able to plan program suitable ·10 the specific community and implementing 
them with the people's involvement" and commitment through motivating people. Formal bureaucratic 
structures may not be suitable for this since formal organized structures of the Government do not 
provide for a system to sustain the enthusiasm and initfatfve for a follow-up to logical successful steps. 

6.7.2 Th.e entire plan is built on the basic framework provided by the human-centered development 
pathway. Development of resource-poor in the rural areas by empowering them wit~ knowledge, 
information, skill and eco-friendly technology is the crux of the whole approach. Whatever programs 
are promoted, should be accepted, acted upon, managed and owned by the people for whom they are 
intended. Creating_ a sense of ownership among ttie-rural ~oar is the essence of the approach. 

6.7.3 Although Government's support is paramount for operationalizing the program effectively, 
there is an imminent danger if it is construed as yet another program.of the Government fully loaded 
with subsidy,. loifn, gifts,' and what not. It may be effective for shor:t-term gain, but will not be 
sustainable on the long run. The intention is not to undermine !he importance of support provided by 
the Government, which is channeled through its various development programs, but strengthening it 
through alternate and complementary pathways.· If the sense of ownership is not developed among 
the people,.groups and· organizations, and if the enterprises are not economically viable, dependency 
syndrome. will continue to persist. Initial support, both financial and institutional, will certainly act as a 
catalyst by facilitating the development proces~ to start. Once t_his is achieved, efforts need to be 
made to internalize the whole process in the resource poor by slowly withdrawing the material support 
and concentrating in their capacity building through intellectual support by way of training and service 
providing. It will go· a long way in building confide'nce in their own capability and innovativeness. 
Withdrawal strategy should, therefore, be built in as part of the project development itself, so that a 
phased withdrawal of the inputs and technical support is possible. 

6.7.4 The twin development problems of natural resource degradation and poverty alleviation can 
be effectively overcome by ensuring people's participation, while operationalizing this plan through 
implementation of various interventions in a participative action mode, towards realizing sustainable 
agriculture and rural development. It can be achieved very effectively through concerted efforts on 
social mobilization. Depending on the nature of the interventi,on practiced and the existing social 
fabric in the village, the mobilization process should start with_ the establishment of Self'.Help Groups 
(SHGs}. The Self-Help groups can be formed either on the basis of enterprises or micro-credits. 

6.7.5 It is interesting to note that the'Ministry of Rural Development has recognized the importance 
of Self-Help groups both lo( savings and for micro-enterprises. In a_ (ecent meeting of State Ryral 
Development Ministers, it was_agreed that promotion of formation of Self-Help groups would be one of 
the __ major strategies that will be adopted for the implementation of rural development plans. _AH these 
efforts will ·enable the farmers to come out of the clutches of subsidy-ridden mind-set; it fa"cilitates 
them to become self-reliant eco-preneurs. - / 
6.7.6 · Development is an outcome of efficient institutions rather than the other way arou_nd. Focus · 
rTWSI be §hilted from maximizing the quantity of development funding to maximizing development 
outcomes and effectiveness of public :service delivery. A novel idea of implementing such 
development programs through a Consortium approach where, the Government, People's 
organizations at the grassroots level, Educational · and training institutes, and Non-governments 
Organizations (NGOs} are partners, should be tried. While governmental interventions are necessary 
for ensuring that there is no misuse of funds, the implementation should be shorn of bureaucratic 
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controls and procedures, which may delay activities at the critical stages. We have success stories in 
the functioning of such a setup in the National Dairy Development Board, the People-controlled 
Cooperative l~stitutions and the Panchayat Raj Institutions in Madhya Pradesh. 

6.7.7 In order to bring about greater transparency in the functioning of these institutions, and to 
ensure proper utilization of funds, there is a need to put into place a system of "Social Audit". Under 
this system, it should be 13nsured that all concerned have complete information on the release of' 
funds, and the way it is budgeted and spent. 

6.8 Vista of the Future 

In the Vision-2020 Document that was prepared by the MS Swaminathan Research Foundation for 
the Ministry of Agriculture, Government of India, the following were identified as some of the critical 
activities that should be undertaken by the government. 

6.8.1 Strengthening the capital formation in the agricuitural sector 

Despite the large increases in production and productivity that the country has recorded in the last 50 
years, the capital formation in the rural sector has remained dismally low., Se.veral studies have 
highlighted the need for enhanceme.nt of this activity, if meaningful gains in agriculture sector were to 
occur. The strategies for this to happen will include: 

a) Investment for development and improvement of land as well as development of efficient water 
use technologies that will improve substantially contribute agricultural growth and development. 

- \ 

b) Availability of credit for agricultural operations, giving agriculture the status of industry. 
- 1 ' ' 

.l, c) Development of employment opportunities in the rural sector through ,strengthening the rural 
industries sectors. ,, 

d) Establishment of primary processing facilities in the rural areas for value addition of commodities 
produced _at the farm level. 

6.8.2 Providing multiple livelihood opportunities 
,. 

All efforts in overcoming poverty at the micro level .of the house_hold has to be essentially by the 
committed efforts of the people themselves, though assisted by community at large. Since most of 
the ultra-poor are either landless workers or people with very small land holdings that are not 
economically viable, income enhancement can arise 'only thr(lugh multiP,le ,livelihood opportunities, 
which include: ! 

a) Prima,y value addition of commodities at the household level like produc(ion of semi-processed 
foods, prickle making, sun d,ying and packaging etc. : , , 

b) . Utilization of locally available resources like paddy-straw for mushroom growing, sericulture, goat 
rearing, dai,ying and milk productio(I, backyard pou/1,y for eggs and rii'eat. · 

c) Community aquaculture, floriculture, horticulture that includes production of fruits and vegetables 
etc. ,,' , 

6.8.3 Most of the activities require only the relatively small external financial in~ut, but in terms of 
income, provide attractive returns. Micro-credit need to be provided for this a~tivity to initiate action. 
However, what is probably most important is, ensuring adequate market opportunities for these 
products, since individual efforts at marketing will not only be difficult and .unsuccessful, but also, -
exploitative of the farmer. · 

6.8.4 Protecting community biodiversity 

It is the rural families, with their tradition of farming and conservation activities, who have preserved 
the rich biodiversity. It is, therefore, necessary to .ensure that the benefits of commercial and 
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economic exploitation of these resources benefit th1:i community, specially the poor and the ultra poor, 
who might have contributed substantially for their preservation and conservation. 

6.8.5 Establishment of rural industries 

To provide income enhancement and employment, primary industries that utilize the products·and by
products arising from the agriculture sector that includes crops and horticulture, animal husbandry, 
fisheries, poultry and aquaculture. This can be easily, accomplished by organization :of a consortium of 
rural industries that can synergise each other to provide for optimal utilization of the resource base of 
the community. 

· 6.8.6. Limited mechanization to remove drudgery 

Certain agricultural operations are phy_sically tiresome and impose heavy strains on the physical 
energy of the workers. Mechanization can be introduced in these areas, so that, the drudgery of work 
is minimized; however, it is to be ensured that such mechanization does•not displace people from job 
opportunities that provide a steady income. The problem has to be studied holistically within the rural 
community, so that, people displaced by this limited mechanization can be absorbed in newer job 
opportunities created. This will have to be studied and carefully planned at each community le~el. 

6.8. 7 Development of Peri-urban agrlcultur.e: 

Agriculture· to serve 'the urban communities has to be more specifically tailored to meet th~ir 
requirements arid demands. II has been estimated that by 2010, about 50 % cif the population will be 
living in urban or peri-urban communities. Their requirements specially vegetables, fruits, semi-
processed foods, poultry, meat, fish etc. will have to come from the rural farnis surrounding these 

1 
communities. To make this activity commercially viable and of benefit to the farmer, information 1 • 

centres that will provide demand ·estimates_ of requirements of different commodities, : prices, ~ 
marketing systems besides improved technologies for production will be required. The market and 
credit infrastructure for this activity needs to be carefully framed and implemented. Storage and 
transportation facilities will have to be improved. In other words, a whole set of programs on capital 
formation, market information, storage, supply and inputs will have to be developed lei meet this 
requirement. Many of the developed countries have expertise in handling, this activity. India could 
benefit a lot by drawing on their experience and expertise. · 

6.8.8 Agriculture to be given industry's status 

One of the poor reasons for development of agriculture including utilisation of agricultural by-products 
and establishment of agro-industries, is the lack of adequate capital formation. This can be partly 
rectified by according a industry's status to agriculture and providing it with the necessary policy 
support for its development, as has happened ir\ the industrial sector. While ensuring a more 
equitallle treatment for development, this will also m9tiilise resources, reduce risk and commit the 
financial resources of financing institutions for overall development. Credit flow for agro-based 
enterprises as well as micro-credit for farm activities would increase helping stabilisation of 
production. 

6.8.9 Market interface and promotion of value added agro-food production 

Wide fluctuations in the market prices of agricultural commodities act as deterrent to production of low 
value agricultural- products like cereals, oilseeds and ·even cash crops like sugarcane and cotton. 
Demand/supply need to be stabilised so that, over-production in one year does not bring in; distress 
sales, while lower production in another year pushes the prices to unreasonable levels. Market 
information and demand. need to be synchronised through networking systems of information sharing 
and supply-demand projections. This is particularly important in the context of changes in 
international trade introduced by the World Trade Agreement (WTO). Specially in the area 'of value 
added products, market variations could be a disaster when goods are permitted to be imported freely 
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and cheaper and belle( quality products are likely to invadE! the market. Manufacturers would then like 
to develop a niche for their particular products and market intelligence would then be valuable,not only 
to market their products but also for developing strategies for modification of their pr~ducts. For 
example, when Sericulture activity was intensified in Tamilnadu and silk production increased, 
producers had problems of finding a proper markeUor their goods. Based on market information 
provided by the government, the· product range was widened. Interventions by government agencies 
to stabilise prices cannot be the only solution. A close nexus between demand, production, market, 
availability and economic prices should develop. 

CHAPTER VII 

Report of ·, 
"The Task Fo"rce of the Planning Commission 

on Employment Opportunities" 
. . 

7. Since. this Paper was prepared, the .Jask Force appointed by the Planning Commission on 
Enwloyment OppcirtuniJies has presented its Report {Report of the Task For~e on Employment 
Generation, Planning Commission, Government of India-June 2001), This is,a fairly exhaustive report 
on the Employment and Unemployment Situation in the country, analyzing ttie role of economic 
growth on employment generation, sectoral polfcies on employment promotion including the role of 
special ,employment-programs, and th~ requirements ,of labour force skills, and training: The Report 
also makes suggestions on the reforms in labour laws required to promote employment opportunities 
since it is felt that the existing laws and regylations need to be rationalized/modifi~d. . 

7.1 The data sources used in this paper as well ,as the·_ Task F,orce Report to asses 
~mploymenl/u_nemployment status are the same viz. NSS·data. A detailed analysis of this survey data 
has been included in the Task Force's Report and is a valuable background material for the 
propositions made in this paper. Even though an analysis-similar to that undertaken by the Task 
Force, was also done to arrive at the background conclusions, this was not included as part of this 
paper as the emphasis of the _paper was slightly different. One of the significant points that has come 
out from these surveys is that the rate of-growth of employment declined sharply from 2.04 % per year 
,in the period 1983 to 1993 to only 0.98 % per year in the period 1994 to 2000. This has raised the 
question whether this de_celeralion is· because the economic progress during this period is of the 
'jobless' growth. While the· methodological issues on the basis of which such 'conclusions are drawn 
may be debatable, the fact remains that th,e employment growth has been ·in.adequate. Further, the 
unemployment rates in·relative terms (percentages of population) in our country may even compare 
favorably to some of our neighbors ·or other developing countries; but in•absolute numbers, the 
numbers of unemployed persons' in this cou'ntry is very large because of the size of the population. , 

' i , , ·, , : r 

7.2 The conclusions drawn by the Commission in, this Paper as, well as the in the Report of the 
Task Force are· broadly in . agreement: and the. Commission' ,,may endor.se many of· t~eir 
recommendations, This P_aper :;s limited in scope t9 employment; generatjon in relation to social 
security and thus have covered esse~tially ,:ural employmer:t -:! · , ' 

. ' '· 1 
7.3 While reviewing the lessons learnt from previous' experien'ce, "the Commission has 
emphasized that the industrial and manufacturing sectors alonewill ndt be able:to adequate additional 
employment opportunities. Most of the addiiional jobs will come from the rural sector. The Task Force 
says: "Agriculture accounts for just O % of total employment and ,what happens in this sector is 
therefore extremely importaQt for the employment situation in the edmomy"., ;The :Commission fully 
?grees with the statement, and emphasizes,that in the "Sectoral Policies fa~ Emplpyment;Promotion", 
agriculture should receive adequate attention: ', • 

' . ; ' • 'I• i •. 

7.4 The prime concern in our future pla,~ning for social well being sh~uld be ··eradication of rural 
poverty·. This can be achieved only through: ensuring food and economic security. The former can be 
partly achieved through increased production, nay provide availability but, ~ot access. The latter 
(economic security) can be achieved only,through employment generation and'income enhancement 
through provision of livelihood opportunities. This paper on ,"Social Security and Employment", 
therefore, focussed on the livelihood and multiple livelihood opportunities. This Paper on "Social 
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Security and Employment" has, therefore, focused on the livelihood and multiple livelihood 
opportunities of the rural poor. · 

7.5 In their projections on employment elasticities, the Task Force noticed that employment 
elasticity for the Agriculture Sector was very low. They have ·made the comment "Although 
employment elasticity in agriculture was zero for t~e period 1993-94 to 1999-2000, we, have assumed 
a small positive elasticity of 0.1 for the future, primarily because the higher growth rate ·being 
projected for agriculture, implies a structur.al shift towards non-cereal agriculture, which is more 
labour-using". We do not fully agree with projections for the followinJJ reasons-

(i) 

(ii) 

..... ,.;~" ~. "' 

It ,is true that traditional, non-organized, subsistence cereal farming -,is neither . 
profitable enough to encourage capital formation ·in agriculture, nor labour-int!)ni;hie h 
to promote healthy growth in employment opportunities. What is called for is a shift 
from the traditional farming practices and schedules that will lead to crop 
diversification that takes into account emerging consumer preferenc_es and current 
requirements; primary value addition 'at the farm level to increase farm:gate 'prices of 
agricultural commodities; labour-intensive but drudgery-avoiding farming technologies 
improve both on-farm and off-farin employment opportunities; and innovative 
approaches to rural credit and organization. As has been detailed in the various s of 
this document, the strategy propose_d; in this paper include:-

1. Increases in agricultural production through eco-friendly technologies and their 
widespread adoption. 

2.' Crop diversification to meet emerging demands of domestic and exports 
requirements. 

3. Shift in emphasis from cereal-farming to labour-intensive and income-enhancing 
farming schedules like Floriculture, Fruit and Vegetable production, Organic 
farming, Intensive aquaculture, etc. ; . 

4. Value addition ta agricultural commodities through primary and secondary "'-'. 
processing. 

5. Development of common property resources of village communities to· enable 
landless labour get the benefit of community living. · O 

6. Community asset-building through soil and water conservation measures as well 
as throug~ restoration/rehabilitation of tanks and water storage units to .facilitate 
eco'restoration and better natural management. These initiatives will ultimately 
trigger improvements in land and water availability and thus increase land-prod 
activity. 

7. Rural asset-building through activities like intensive afforestation, farm. and social 
forestry, utilization of wastelands etc., and ensure community participation in this 
activity through.benefit-sharing scheme of non-timber products. 

8. Social organization of comrpunities through Self-Help Groups, participatory 
decision-making, and strengthening of local institutions through their 
empowerment. Incidentally, this may also reduce the conveyance costs of the 
special programs of the Government by plugging leakages and ensuring that they 
reach the target groups. 

9. Improving knowledge dissemination and market information, and assist in better 
marketing of the farmer's produce through organized efforts, better storage, etc. 

The specific activities and programs that could be initiated / strengthened to 
implement the above are given in the,Summary Table (Table 11) in Chapter 5. It is 
emphasized that the programs are mo~ular in nature and can be modified depending 
upon resource availability and local requirements. The Expenditure Reforms 
Commission has indicated that a large part of the resources needed can be-mobilized 
by a multiple approach of rationalization of resource use, reducing subsidies, merger 

_ of several schemes and programs with broad similar objectives, and through higher 
financial accountability and reduction of conveyance costs. The Task Fore!' Report 
also brings home this point in Chapter 5 on "The Role of Special Employment 
Programs". We cannot agree more on ,these statements, and feel that where there is 
a will and commitment, resources alone will not be a constraint if innovative 
approaches are adopted. 
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QUESTIONNAIRE 
ON' 

SOCIAL SECURITY AND EMPLOYMENT • 

General 

1. Article 39 sets out policy principles to be followed by the State. They include: 

'-, (a) That the citizen, men, women -equally have the rights to adeq·uate means of livelihood . 
. (b) That the ownership and control of the material resources of the community are so distributed 

as best to subserve the common good . 

. ( c) That the operations of the economic system does not result in the concentration of wealth and 
means of production to the common detriment. · 

( d) That there is equal pay for equal work for both men and women. _ 

( e) That the health and strength of workers men women· and the tender of age of children are not 
abused and that citizens are not forced by economic necessity to enter avocations unsuited to 
their age or strength.' · 

( f) That children are given opportunities and facilities to develop in a healthy manner and in 
· conditions of freedom and dignity and that childhood and youth are. protected against 

, exploitation and against moral and material abandonment. 

Sh.?uid in your opinion, this article require any amendment and if so, in what way? 

- . Suggestions· ·, c 
• :· .- '1 · • 

.-·?:· __ ,:)-
-~-; .. ' 

\; 1 . {:.: 

.:' .. _ '. 
0 

Poverty Alleviation Programs · · 

2. The Government of lnqia has developed many Poverty .Alleviation programs ta;geting the poor. In 
addition, the State Governments have also many such programs for specific target groups. Many 
of them are listed in the documents in Annexures I and II of Chapter. 2. In your opinion, how many 
of these programs are relevant and have reached the target population. 
R.eleval)ce of the Programme . Reached the targeted population, 

a. None D a. None • D 

b. about20 % D b. about20 % D 

c. about40% □ c. about40% □ 

d. about75% 
D d. about 75% □ 

e. All 
D f. All □ 

3. Despite the fact that successive Five Year Plans are supposed to address the issues involved in 
Human Development ln.dex (which includes Life Expectancy at Birth, Literacy and Real GDP- per 
capita) and Human Poverty Index (w!1ich includes percentage of people not expected to survive 
40 years, Adult illiteracy,, not having access to water, health services and sanitation, proportion of 
underweight children), the country ranks very low in both these indices. Do you consider that the 
steps taken by the Government to address these issues are: 

a. Properly formulated and sufficiently focussed 

Yes D No D 
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b. Properly formulated but insufficienHy focussed 

-'bes D No [I · 

c. Improperly formulated and insufficienHy focussed 

Yes EJ No Bl 

be reoriented and refocused? 

Social Security Issues 

4. The Public Distribution System (PDS) is the most important "Safety Net" to aid the poor. Recently 
this has been modified to exclude the 'Above-the-Poverty-Line' group from benefits for certain 
items supplied through"'the• PDS. A number of lacunae in the scheme has been observed and 
discussed in the text. In what ways you would 'like to see the PDS modified so that if serves the 
poor as a "Safety Net"? · .. -- . ' · 

5. (a) CurrenHy the PDS supplies the following items: Rice, Wheat, Sugar, Edible oils, Kerosene. 
Should all these items be• considered as essential and supplied through the PDS (especially in 
view of the T~rgeted PDS) · 

Yes □ No EJ 

(bl Should some of them be dropped? 

Yes □ No 

(c) If so, which of them should be retained and which ones dropped? Please give details. 

360 

•' 
·-,! . I 

j· 
i 
i1 
I 

I 

'I 

'i ,, 



6. The Government operates a number of 'subsidy schemes' like subsidies'on food, cooking gas, 
petroleum' products, fertilizers and agricultural inputs etc. They are a big drain·· on the public 
exchequer and need to be severely curtailed. Which of these programs would you consider 
should be deleted from the subsidy items and which should be included, specifically when the · 
_target group is the Rural Poor? 

Suggesfionl :0 • 

,.• '':(~!-:~?~;;?) ~:~:: '. 
'j • 

i' " " 
< ',~-, ,;; 

~·~·· :. 
.·' , 

;.. ... 

7. A Ten-point "Age.n_d_a for Action" has been proposed for developing a Hunger-free India by· 2007. 
Would you suggest to make any additions / deletions to this list? lfyes, please give details. 

'.\ ,.,_ 

,._ );'' .. :-[:,· 

Employment Issues 

8. (a) The Government has launched many employment-oriented schemes, the notable among them 
being: '1) Employment Assurance Scheme (EAS) 2) Jawahar Rozghar Yojana (JRY) 
3)Swamjayanthi. Gram Swarozghar Yojana (SGSY). Massive investments have been made on 
these schemes. Should, in your opinion, have these programs have been properly focussed? 

Yes □ No El . 

(b) If your answer is "No", what modifications would you suggest to these programs? 

~'t}:~i!J~!i!~J~f •/frI ,, : 
1:•:5f ,,! ... :. ·;: ~10. o::, tr-½P:,;: .. ,:,~~'~"; :-:.r-' :-

9. (a) Should the "State" guarantee the "Right to Work" as a Fundamental Right? 

Yes D No D 

(b) If yes, what should be the minimum number of days of work in a year for 0hich employment 
/ 

should be:guaranteed? 

-1207 LJ&CA/2002-24A. 

(a) 50- 60 days 

(b) 80-100 days 

(c) 100 -150 days 

(d) more than 150 days 
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10. (a) Should wage employment in rural areas should be considered as a "Safety Net" for Poverty 
Alleviation. 

Yes □ No 

(b) If so what should be the minimum· number of days in a year, a person should be guaranteed 
. wage employment? 

(a) 50-60 days El 

(b) 80-100 days 
II] 

(c) 100-150 days □ 

(d) more than 150 days [;]_ 
_, 

11. If "Wage employment" for unskilled labour is regarded_ as a "Safety Net' program, and not as a 
replacement program for othe"r avenues of employment (including self-employment) which may be 
more remunerative, what should be the wage rates; that should be provided? 

(a) Open market rates, ~hich are usually_ below th.~ minimum wages for the area 

(b) 50 % of the minimum prescribed rates of the area 

(c) 75 % of the minimum prescribed rates of the area 

12. (a) Since the main purpose of wage employment programs is to eliminate Hunger an~ alleviate 
poverty, should the wages for employment be paid in kind in the form of food? 

Yes D No D 

(b) If so, what percentages.of wages should be paid in kind? 

/a) Entire wages in kind □ 

(b) 50% of wages in kind □ 

(c) 25 % of wages in kind □ 

.·• 13. Chapter IV of the Paper lists several "Avenues for Employment and Income Generation'. Do you 

. 

._ · _:: have any specific additional suggestions to _make? If so, give details. 
~i, i 

,-

•·. ·•· 

: •. 1,, 
,• l 

14, The Paper outlines a broad Strategic Plan for generation of 80 million additional jobs over five 
years. Some components have been identified. Do you have any comments / suggestions on 
these components? · 

15. Two of the major compon~nts identified are "Afforestation and Wasteland Development "and "Soil 
and Water Conservation and Tank Rehabilitation'. Except for the targets set and suggestions on 
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mode of operation, these are not new programs. If you are aware of the limitations of the earlier 
programs, would you like to suggest changes / modifications? If so, please give details. 

~ii,gges_ti9~\ 
. • •, •ay' ,, 

Technology issues 

16. Agriculture is viewed in a broad sense to include all terrestrial activities including plants, animals 
and fisheries, In that sense, ·agriculture is the backbone of our ·econ.omy and will continue to 
influence all our programs. Technology backup for improvement of production and productivity 
and its diffusion are critical. What improvements / modifications would you like to see in these 
programs for intensification of agricultural development? Please give details. , . ' 

17. One of the • problems facing agricultwal development is Capital Formation in the Agriculture 
Sector, which has been dismally low. Do, you have any specific sugges(ions for strengthening 
Capital form~tion in the Agricultural Sector. ' . · : , ,. 

' ' ,, '· 

' • ,'.•a 

Implementation issues · 

' . 18. People's Participation ,ii, the development of Poverty Alleviation ·and E~ployment Generation 
programs is considered as ·very important. What should'the mechanisms for their involvement? 

' ' . . ' 

a) Discussions at elected local bodies, 
b) Discussions in the Gram Sabhas ;., 
c) In-consultation with NGOs working in the areas 
d) In consultation with BOO and VLWs· · · . 
e) Identification of local needs through,ParticiP.atory Rural Appraisal 

. . , . I . ' . :. , 
19. According to you whicp agency s~ould coordinate implementation of the Employment Generation 

programs of· both gov13rnment and non-government agencies, (both of the organized and non-
organized sectors)? ' , ' >' , · i·, · · '· 
(a) Government Agencies through the Rural Development Department of .the 

: I I ' I, 

State Government 
. . 1: □ 

(b) Local Bodies like Pancl)ayat Raj Institutions and Gram Sabhas 

(c) NGOs working in the area 

(d) A consortium of these agencies 
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Financing Rural Wage Employment Programme 

20. The pattern' of consumption of LPG and kerosene shows that a large metropolitan/urban people 
divert them for-non-domestic purpose. Do you consider it-appropriate to divert the subsidy on 
these items for rural way employment programmes? 

Yes El No 
Q 

21. A Small Fanmers Agri-business Consortium (SFAC) was constituted to centrally coordinate the 
Government's role as a catalyst for the development of entrepreunership and establishment of a 
liaison between industry and producer. If this organization is to function effectively, how would you 
like it to be organized? 

22. Globally and even nationally, programs of Poverty Alleviation and Creation of Rural Assets have 
been successful only when there is a committed leadership and people's involvement. How would 
you ensure that this is available? 

23. Organization of the Rural Poor into Self-Help Groups (SHG) and their capacity building both for 
micro-enterprises and micro-credit has been suggested as a Implementation Strategy. Do you 
have any experience in .the operation of these groups, and. do you have any comments on the 
suggestion? Please give details. 
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MODELS FOR THE DEVELOPMENT OF SUSTAINABLE·LIVELIHOODS 

Several models have been tried in different parts of the .countcy and. at different locations for 
sustainable livelihoods, which is another term for ensuring income enhancement, employment 
generation and poverty alleviation. Most of these conceptually correct models have been success 
stories, which have been developed and implemented by committed people or organizations with 
community support and governmental patronage. It has also to be recognized that all these projects 
are location-specific and have taken into account the assets and resources available at the local level. 
As such, the choice of the model will depend upon the location and other factors like resources 
available. Three such models are discussed in this section. 

A. HUMAN-CENTERED DEVELOPMENT MODEL 

"Biovillages Program at Pondicherry implemented by the MS Swaminathan Research 
Foundation" 

The program is developed on the concept that asset building and community development have to be 
the pathways for poverty eradication, which have to be on a genuine partnership with the poor, 
enabling ihem to eam their living. The term 'Biovillage' is derived from the Greek word bias which 
means living, and. is thus a human-centred development paradigm. With a pro-poor, pro-nature and 
pro-women· orientation, the program pays concurrent attention to: (a) Natural Resources conservation 
and enh_ancement: (b) Poyerty eradication and (c) Women's empo~errnent. · 

The prtncipal components of the pro·grarnme are: 

• Eco-farming leading to the. §Ubstitution of ch_emical and capital with knowledge and biological 
inputs like vermicullure, bio-fertilizers and bio-pesticides: this in turn_ creates new eco-jobs in 
villages. . 

• Increased· avenues for rural non-farm employment ·based on opportunities -for remunerative 
marketing. , 1 , ' , • • · j' _- • . ·· · · 

. ,·' • c; • •. 

' '.I. 
Thus, integrated ?ttention.' is paid. ,to on-farm and non°farrn employment. The new livelihood 
opportunities ar~ based on an ana!ysis of the resources available to the·faniily. Thus, la'!dless labour 
families take to household' mushroom cultivation, ornamental fish rearing,'·coir rope making, rearing 
small ruminants .under stall 'fed; conditions ·and other enterprises which are within their· resource 
capability. Those with' a small plot of land take' to hybrid seed production, floriculture, dairying, poultry 
and other high :·_v~lue enterprises. Groups of assetless women take ,to 'aquac~lture in' community 
ponds. ;; T,he asset building exercise · is based on micro-level planning,, arid micro-enterprises 
supporte9 by micro'credit. 1 : • . , • 

Multiple livelihood opportunities 'help to enhance tot~I income arid minimize :risks.: The ~ey inputs are 
education and training, social mobilization and producer oriented marketing: The self-help groups 
operate a Community Banking system, which makes•available credit to its members on·terrns decided 
by them: The sy~tem 'invo!v,es low transaction costs and ~ high percentage of loan recovery. Ove, a 
period of'time,. the training is done by local ,women or men .. The pedagogic methodo!ogy is learning 
by doing and hence formal Jitera,cy is no(a· pre-requisite 'for admission to the \raining courses. A 
fundam~ntal principle guiding the biovillage movement is inclusion and not exclusion. The women 
and men who become trainers are inducted into a Biovillage :Corps of Rural Professionals. Most of 
the nearly 100 Biovillage' corps rhembers inducted so far, are either·semHiteraie or even illiterate. 
They a_rJ, the prime-move(s and d_oers of th_e biovillage mov,ement. Ttiey hav\' d<imoristrated \hat the 
rural poor can take to, new \echnologies lik~ fish to water, provided they are enaqled to. learn through 
practical _work e~perience and not tJ1rough_ class.room le~tu1es.- , .. i, :" ·' 

- 't • ! .• 
The Biovillage model of sustainable human development , helps to bridge at the same time the 
demographic, digital: economic and technological divides. It promotes ·harmony with nature and with 
each oth_er. It js based on, ecotechnologies whic_h are environmentally. benign,: economically viable 
and socially equitable. It shows the path to an ever-green revolution in agriculture, where producflvity 
advances can take place in perpetuity without associated: ecological' or. so·cial. harm. : The choice of 
technologies is flexible depending on local desires, capabilities and opportunities. While the concept 
has certain .ground rules' '·like · "a pro-nat6re, pro-poor and pro-women" orientation to technology 
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dissemination and a partnership and not a patronage approach to poverty eradication, the precise 
action plan is developed by the people of the village in partnership with professionals. 

The program funded .by several organizations, but primarily by the Government of India and the 
UNDP, operated in 19 villages in Pondicherry. The biovillages project was a rich and exciting learning 
experience for all those involved in the program, viz. Farm families especially fanm women, scientists 
associated with the implementation, the Pondicherry Government, the financial institutions and other 
NGOs. Its success.can be measured in tenms·ofthe.following achievements: 

a) Creating awareness among farm families on their rights and responsibilities 
b) Improving income and employment at the village level . 
c) Access to improved technologies in crop and animal h!Jsba_ndry and associate,d activities 
d) Natural resources conservation and management 
e) Better utilization and management of common property resources 
f) Better health and environmental sanitation 
g) Better organization within communities and formation of micro-enterprise and micro-credit self

help groups (SHG) 
h) Building up of self-confidence and empowerment of women as well as creating an 

entrepreneurship_ spirit in them 

In view ,of ,,the success of the program, Pondicherry Government is interested in extending the 
program to the entire State and a Detailed Development Plan has now been prepared. Detaiis of the 
Operational design of the program and methodology are available in the Project Report and. other 
publications on the subject. 

B. RURAL ENTERPRISES-ORIENTED MODELS OF DEVELOPMENT 

I. The Spark Program of the Government of China 

The Government of China launched a very significant program of rural employment towar\js rural 
prosperity in 1978 and the· progress of the program has been remar~ably successful. It was realized 
that if the economic conditions of the rural areas were to improve, then processing of agricultural 
commodities· at the primary level will have to be undertaken at the village level. Rural i~_dustrial 
development was put on the top of the national developmental agenda. Between 1978 and 1992, the 
number of rural enterprises from 1.52 million to 20.78 million, the number of employees in th~ sector 
from.28 million lb 10.23 million and the share of rural industries to GNP from 7 % to 31.0 %. It has 
been claimed that Rural Enterprise has · become the backbone of the rural economy as well as a 
mainstay. of small and medium enterprise. Further, besides providing rural employment to m~ny who 
were in the throes of hunger and poverty, the development of rural enterprises has strongly supported 
agricultural modernization through the process of capital input: The benefits that have accu,mulated 
from the promotion of rural industries have been many. ' - . . 0 

It is 'interesting to note that, when the. prograrR was initially ~tarted, the bureaucrats and the urBan 
planners were not· too supportive of the program and were deeply apprehensive about its ~uccess. 
However, the farmers themselves took up the program with· a .conviction and commitment because 
they saw clearly the many kinds of benefits that can, resultfrorn it. Now, it has become a moveme~t. 

I 

2. The Bio-Industrial Watershed Model 
' . 

A 'Bio-Industrial Watershed Model' was developed by J.S, Bali, and the Ministry of Rural Devel~pment 
- Department of Soil Conservation. This has some notable features in promoting rural employment. 
The concept aims at a dynamic convergence between Land and Water Development, the Biomass 
Production System (Agriculture, Horticulture, Animal Husbandry, Forestry, Agro-forestry, etc.), and 
Processing and Marketing . of surplus biomass within the area. The program has to be ba~ked by 
Infrastructure (roads, transport, communication, power, market information, and facilities etc.) and 
Peopl!)'s Institutions at the grassroots level (Panchayat Raj, Gram Sabha, Self-help Groups etc.).,°' , 

•' 
For ensuring sustainable livelihoods, 'sustainable produ~tion systems of plants and animals' ~i!I have 
to be developed. These include Agriculture, Horticulture, Agri-horticulture, Animal Husb_andry, 
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Forestry, Agro-forestry, Agrostology, Aquaculture, Sericulture, Apiculture, Mushroom Production etc. 
Home processing and value addition to marketable biomass products, where employment will be 
available mainly to women, Central Bio-Processing units with backward linkages with farmers and 
labour, and forward linkages with the Marketing Enterprises will be established within the community. 

Soil and Water Conservation Programs in the States (including Centrally-sponsored Schemes of Soil 
Conservation in Catchments of river-valleys, Drought-prone and Desert Development programs, and 
National Watershed Development Project for rainfed area} have generated over 13,000 million man
days of rural employment. As a mater of fact, this is the largest employment generation scheme of the 
government, despite its problems in implementation due sometimes to improper administration. This 
has been discus~ed earlier in the Report. 

,, 
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LGP & Kerosene Subsidies 

Annexure . 
(See para 6.2.4) 

At present (sale) prices of products and an imported crude price of US$25 per barrel, the 
subsidy on Kerosene at Rs. 5 per litre on a total utilisation of about 13 million kilo litres in the current 
year is estimated at Rs. 6500 crores on LPG. The subsidy outgo at Rs. 123 per cylinder on LPG is 
also estimated at Rs. 6500. 

In tioth items the consumption pattern show a large metropolitan/urban bias. In both items 
the order of. diversion for non-domestic purposes is estimated at over 30%. 

HSD is also subsidised (Rs. 0.58 paise per, litre) at a crude price of US$25 barrel. However 
as consumption is quite large (nearly 48 million kilo litres) the subsidy amount is quite substantial -
over Rs. 2800 crores. 

-As against these subsidies totalling nearly Rs. 16000 crores, the surcharge on domestic 
crude would yield nearly Rs. 10,000 crores while the cross subsidy from Petrol would be under Rs. 
4000 crores leaving a net deficit of over Rs. 2000 .crores in the oil pool accounts. Government have 
already announced that the Administered Price Mechanism will be abolished at the end of this year. 
In other words from 1.4.2001free market conditions are to prevail in the sale of these commodities. 
Thus if any of these commodities are to be sold at a subsidised price for any particular groups of 
consumers than a dual prices system will have to be introduced which will not only lead to in.creased 
'diversion' but also defeat the very purpose behind the dismantling of the Administered Price 
Mechanism. 

Thus as things stand today in the subsidy on kerosene and LPG would have to be abolished 
from 1.4.2002. The present proposals involve abolition from an earlier date i.e. with the introduction 
of the enlarged employment programme. · 

When this abolition takes place, arrangeme_rits can be put in place for the present level of 
crude surcharge (Rs. 10,000 crores) to flow direct to the Budget, so that this amount is available as a 
source of financing for the Enlarged Employment Programme. The cross subsidy from Petrol as also 
the additional inflows from the; surcharge on domestic crude whenever the international price-of crude 
goes over US$25 per barrel, could be credited to a separate Stabilization Fund for cross subsiding 
diesel price, thus protecting these consumers from large price increases in prices whenever crude 
price shoot up in the internaiional' market. 
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PART-I 

Introduction 

1.1 Introduction 

1.1.1 When the working of Part IV-A of the Constitution, consisting of the sole article, namely article 
51A, dealing with Fundamental Duties of citizens, is taken up for review, certain crucial questions are 
bound to arise. The most crucial of all questions would be: Has article 51 A served its purpose, and if not, 
where have the people who worked, the provision defaulted in the discharge of their democratic duties of 
citizenship and failed their fellow citizens? There can be no two opinions about the need for the retention 
of the article in the Constitution, and equally there can be no dispute on the fact that the provision 
requires to be kriown and effectuated much better than what has been the case thus far. -

Three things make a nation. First is noble ideals. Second is the citizens capable of achieving 
. the noble ideals. Third is the striving for excellence by such citizens. ' · 

Rich heritage 

Noble Ideals (a) 

(f)~ 
I 

Excellence 0) 

1.1.2 Our dream of free India ·was, and is 

"Where the mind is without fear and the head is ·held high; 
where knowledge is free; , , , _ . . . : _ . , I' . _ 
where the world has not been broken up into fragments of narrow domestic walls; where words 
come out from the depth of truih; 
where tireless striving stretches its arms. towards perfection; . . I ,-
where the clear stream of reason has not lost its way int9 .the_ dreary desertsand of dead habit; 
where the mind is led forward by the into ever widening thought and action into that heaven of 
freedom, my Father, 
·1et my country awake'. 

1.1.3 Mahatma Gandhi, the father of the nation, liad .been dreaming Independent India tci·b~ a place 
where there would be np poverty, no_ disease, no ignorance,. no, depra~ity. . , 

11 
. • 

Nahin daridra kon dukhi no deena 
Nahin kou abudh no lachchan heena 

I ' 

1· 

. •.· ' •1: ,· . . 
1.1 A This dream could materl~lize, and shall materializ~. when every citizen, solerpnly resolves to 
discharge with all his wisdom and migh~ the Fundamental Duties enshrined in article 51A of the 
Constitution. - 1

'- , , 

' ' 
1.1.5 

' ! : ' 
The Nation is what the Citizens are. The Citizen is the unit of µie Nation. 

God, 
Merciful God; 
Because a dark deepening crisis 
Is engulfing this beloved land of ours, 
Give us men a time like these demands. 

Honest men, 
Men of strong minds, 

• Rabindra Nath Tagore 
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Of_ big hearts <:1nd true faith and ready hands; 
Men Whom the lust for power will not corrupt; 
Men whom the spills of office.will not buy; 
Men who possess opinions and a will; 
Men for whom service to the nation will come 
Before their selves; 
Men who will not lie; 
Men who will not indulge in gimmickry; 
Men ·who will·not feed•us on slogans or on stunts:d" 

·, .·• .... , '. 

Give us;·o God ' - : • 
', ':-.·,;1 '-

Men of Honour, 
Of Integrity; · 
Men who can and will 
Stand up to demons of demagogy; 
"Men who will nofyield to treacherous flatterers; 
Tall men, sun crowned 
Men who liver above the fog and fluff of mock adulation, 
In public duty and private thinking. ' · · 

God, give us such men as 
A trying and testing time like this demands. 

1.1.6 Where from will God give us SUCH MEN? -

i. . ' ·• r 

Our Constitution says: Article 51A will make all Citizens of India, SUCH MEN. 
l • ..;,l ' • • ,--:._, • , ' 

- SUCH M~N will achieve the Noble Ideals_ .(Clause-(a)) by striving fcir excellence (Clause_:G)) while 1 

also translating liito'daily life the FundamentaJ·Duties enshrined in clauses (b) to Q). · · · • · ' 
• ,·I ,, •• . I 

1.1.7 "The future of India lies in acting, implementing and inVigoraiini{ compliance ·with Fundamental 
Duties enshrined iri article:51A of the Constitution". . . ' ·, . · . 
. ' . - - :--: ' - ". . . 

1,2 Historical Background 

1.2,1 · To ·achievlttie•above• objective, a brief·hisioricai backgroul)d l~adi~g to ihe -i~cll.ls_ion ~f article 
51A in the Constitution of India, needs lo be· set out:The Swaran Singh Ccim"mittee appointed by the 
Congress Party for a review of the Constitution had recommended that certaiQ Fundamllntal D"uties and 
obligations which every citizen owed · the nation should be il)cluded in · the . Constitution. These 
recommendations were implemented with the incorporation of the 'new article -s1A in the Constitution. 
Incidentally, this happened during the __ perif?d of emerg~ncy _ aberration in our democratic history. 
Along~ide· the· iritroducti6n of article 51A, several other articles of ih_e Constitution were also amended. 
so·me bf the imieridm,enls had the- effect of crippling the powers ofih-e · High Court and the Supreme 
Court. Soon after the emergency ended and a new Government assumed office in 1977, the Constitution 
(441h Amendment) Act, 1978 was passed, whereby many of the· amendments brought in by_ the 42"" 
amendment were undone. · · · · -· · ·• · ._ . .,,._. · · · ' 

1.2.2 What Is significant to note is that 44lh Amendment did not disturb these provisions. Thus, article 
51A commands the confidence of all the political parties and has remained on the statute book for 24 
years. . . -'· ,, .. · 

. l .,_ • 

1.2.3 The inclusion of Fundamental Duties brought our Constitution in. 0 line with article 29 (1) of the 
Universal Declaration of Human Rights and with provisions in several modem Constitutions of other 
countries. 

12.4 There appear to be good reasons why the authors of the Constitution did not feel the need of• , 
enacting the Fundamental Duties in the Constitution as.given to us. · · · · 

,1 ,' 
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1.2.5 Firstly, the framers of ihe Indian Con~litulion were such visionaries as· h~d practiced values In 
life, discharging their societal and national obligations and had followed noble· ideals which had inspired 
our national struggle for freedom and the need to defend .the country, promote harmony, secularism and 
preserve the rich heritage of the composite Indian culture. , To the framers of the Constitution, these were 
basic and inherent values which were being practiced by each and ·everyone. These were first nurtured 
In the home traditionally and were subsequently supplemented by education In schools and colleges. 
These were integral part of the way of life in India and ii was taken for granted that aberrations in the 
practice of these will not be. acceptable to the society. As such no need was felt to incorporate th"e 
Fundamental Duties specifically in the Constitution•.. · · ' . ' 

1.2.6 Secondly, the duties were spelt out by the Preamble to the Constitution which contains the Ideals 
and aspirations of the people of India and the dedication of Constitution for fulfilling such ideals and 
aspirations. We have solemnly resolved to secure to all the citizens of India justice, liberty, equality and 
fraternity. Whatever is needed to achieve ttiese goals, is our obvious duty to perform :.. is a dictate of the 
Preamble. 

1.2.7 Thirdly, all the rights enshrined In Part Ill on Fundamental Rights have lnbuilt_oblig~tions therein. 
The need is to read them so as to spell out and understand the duties flowing therefrom. · 
((2) & (3)- Mr. Justice RC Lahoti - Rasle>gi_Memorial Lecture} 

1.2.8 · However, "with the _lapse of tirrie, degradation of values, particularly values in public life became 
blatantly evident and the n·ation ·1011 the need to amend the Constitution and Incorporate these ,values 
specifically as the Fundamental Duties of every citizens". 

1.2.9 Artide 51A, which constitutes ·Part IVA of the Consiitullon, reads as under:· 
"Article 51A. Fundamental Duties - It shall be the duty of every citizen of lndia-

(a) to abide by the' Constitution and respect its ideals and institutions, the 
National Flag and. the National Anthem; 

(b) to cherish and iollciw the noble ideals which lnspired our national struggle 
for freedom; 

· (c) to uphold and protect the sovereignty, unity and integrity of India; 
(d) to defend th,e ·country and re~der national service when called upon to do 

(e) 

(f) 
(g) 

(h) 

(I) 
m 

so; . . 
to prorriote harmony and the spirit of common brotherhood amongst all the 
people of India transcending religious, linguistic and regional or sectional 
diversities; to renounce practices derogatory to the dignity of women; 
to value and preserve the rich heritage of our composite culture; 
t_o protect and'· Improve the natural environment including forests, lakes, 
rivers and wild life, and to have compassion for living creatures; · · 
to develop the scientific tillliper, humanism and the spirit of inquiry and 
reform; · · 
to safeguard public property and to abjure violence; 
to strive towards excellence in _all spheres of individual and collective 
activity so that the nation constantiy rises to higher l,evels of endeavour 
and achievement.". · · 

'. 
1.2.10 This article has the potential to ·regenerate and reconstruct the· nation. It has been on the 
statute book for the last 24 years. It commands that 7 "ii shall be the duty of every citizen of India" - but it 
is an irony that more than 99 per cent of the citizens of India do not even know abciut the existence of this 
article in the Constitution, 'much less its provisions. · The awakening letter of Mr. Justice_ Rangnath Mishra, 
Former Chief Justice of India, addre~sed to the Hon'ble Chief Justice of India, (who· took congnizance ·01 
it and it was registered as a Writ Petition) said : - · 

"All of us are experiencing to our horror degrading human behaviour.-,in 
society every day. The deterioration is gradually becoming sharper ·and 
unless this fall is Immediately arrested and a remedial measure found out 
and enforced, the situation would not improve. Fundamental Duties have 

0 Justice Verma Committee Report. 
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1.3 

re_malned in Ille Constitution Book and have not come out to reach even. the 
-class· of peopie"who handle the Constitution.". ' , . - - · , 

;- • . ' ,. • , • 11 ' ;- ' -:, ' 

'.(society becomes duty base~: _every ~ne in" India si\bu1ci.' tu~ attenti~n· on· 
perfonmince of duties· and through such performance eiisur~ and be entitled' 
to ·the rights of a citizen:·.' ' · · · · · ' ·- · · •· ' · · 
. . s. ~-

" ..... as_ a nation-builcti~g rrieasure, teaching F,undamlintal Duties in . every 
educational insiitution ani:I as a measure 'of".In-sefy[9e, training everywhf!re 
was necessary as these cannot be inculcated Iri our citizens unless these· are 
brought into their minds and living.process.through teaching and education" .. 

'[ 'i,• ~ ••' > I , •, • 

. / . - . . 
·" ..... it is' the obligaticin°cif the State·to educate the.citizens in the matter of 

Fundamental Duties so that a right tialance.-betwe'en Rights and Duties may 
erTlerge". - .. ].· ., ·-' -. .;. · · 

·,J,t 

1.3.1, There has been some rather disproportio'n~ie ·\:,'~pha~is-6~- the rights of citi~ens ~s against their 
duties even though the.traditions.and temper of Indian thought through,the ages_ laid greater _emphasis on 
duties. Actually, rights and duties are the two sides ·of the sarrie,coin. _For every .• right, there is a 
corresponding duty. 'Rights"flow· only· from' duties well performed. "Duty is· an'_inalienable part of right: 
Whai is duty for one is another person's right and respect human' life and not 10· injure_ another person. If 
everyone performs his/her duty, everybody:s rights would be automatically protected. Gandhiji while 
emphasizing the economic and social responsibilities of all citizens said:.- , ·:- . - -·- _.-

"The true.source of right Is duty, If. we ail discharge.our duties, rights will not be 
far to 'seek.' _If.leaving duties unperformed:we run attii'r rights, ihey will esca'pe us 
lik_e will-o-the-wist, the more we Jiwsue ttfem, the farther they will fly",. 

,..._ ., . ,. ~ - . . 

"I learned from niy illiterate but wise,_mother. that.ail- rights to be deserved and 
preserved come.from my·duiy.weil 'done:· Thus. the very.right to live accrues to 
us when we do uie duty of citizenship ci/:the -world.' From this one fundamental 
statement, perhaps it Is easy enough to, defimi duties of man and. women and 
correlate every righi to some corresponding duty iii tie' first performed. Every 
other right can be shown to be,ii" usurpation hardly worth fighting for". ,· ' . . ' .. , 

Harold Laski ha·s also said-th~! rights are relat~d to funciions and. are given only in return for 
some duties· iii be perfo'rmed .. · ~ights are conferred .on. individual., c!lizens not' only for their own 
development but also for social good, ~s _the, univer~al. declaration o_f Human Rights put it : "Everyone 
has duties to ihe ccimmuri/ty in which alone the. free and full development 'of the personality is possible 
[Article 29 (1 )), -

) .. ::(: . , 
' · .• ' , .,., "'i1· 11 , • " ,- ra::·:.f •• • \ 

1.3.2 When_ the leaders and the ,rulers talk of. citizenship values, they tend to talk in the language of 
"you, the people should". , They forget that they are not ouiside th~, people, they are also first and 
foremost the citizens of India and it is as much for them as for others to respect the citizenship values. In 
fact,_ in the discharge of t~~jr functional responsibilities and duti~s. th,ey have an additipnal re~ponsibility 
to protect ana promote. citizenship duties and fulfill the oaths they take: Ideally, a proper balance and 
harmony can be achieved if the Staie .:. high functionaries of the Government"" and the leadership 
generally._ C8i'Se to .leclU(e 'the citizens 9n. their ,duties and devote ttieir"energies ·and attention to 
protecting their rights, and the citizens themselves.· lay greater emphasis on dis9harging their 
responsibilities and duties instead of ail the time· demanding fulfillll)_e_nt of t~eii rights. · 

' ' 
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PART-II 

Fundamental Duties of the Citizens Under the Constitution 
' . 

2.1.1 Article 51A, which constitutes Part IVA of-the ·constitution, ·reads as follows: 
• i . • . 

"51A. Fundamental Duties: It shall be·the duty of every citizen of India -

(a) 

(b) 

(c) 

(d) 

(e) 

to abide by the Constitution and respect its ideals and institutions, the 
National Flag and the National Anihem; · 

to cherish and follow the noble ideals which inspired our national 
struggle for freedom; 

to uphold and protect the sovereignty, unity and integrity.of-India; 

to defeno the coµntry and render national service when called upon 
to do so; .. 

to promote harmony and the spirit of common brotherhood amongst 
all the people of India transcending religious, linguistic and regional 
or sectional diversities; . to rnnounce practices derogatory: to tt,e 
dignity of women;· ·- . • · 

(f), • to,value arid.preserve the rich heritage of our composite culture; 

(g) 

(h) 

(i) 

0) 

to protect . and •improve 
lakes, · rivers and. wild 
creatures; 

I • 

the , natura'I environment including forests; 
life,· and io· · have compassion for diving 

to develop the scientific temper, hu_manism and the spirit of inquiry 
and reform; 

to saf~guard· public property and to•abjure .vio(ence; 
' I 'I · ~ ' 

to· strive towards excellence in. all ·spheiesl~f indi;idual ,and collective 
activity, so : that. the nation cons~ntly rises to· higher 'levels of 
erideavor ~nd achievement.". ' 

,• ·•,I ·, ·• 

2.1.2 The different clauses of article 51-A require elucidation so that an appropriate·basis can be laid 
for their effectuation strategies as detaiied in the paragraphs·that follow: · • :· ; , 1 • • 

Clause (a) of article 51A' 

• : 1 . : 1 • .- ll r 

' ' 

'. ,I 

2.(a)1 Clause (a), provides that it shall be the· duty' of every citizen:of. lndia1-: TO ABIDE BY. THE 
CONSTITUTION AND RESPECT ITS . IDEALS AND INSTITUTIONS; THE NATIONAL FLAG AND THE 
NATIONAL ANTHEM. . . . . 

. ' . 
' I 2(a)2 · The first and the foremost duty assigned to every citizen of·lndia is.to'abide by,the,Constilution 

and respect its ideals and institutions, the National Flag and the National Anil1e·m. These are the .. very 
physical foundations of our citizenship. All of us are supposed to maintain the •~ignity of the Constitution 
by not indulging in any activities in ·violation of the letter, or spirit-of the Constitution. 0urs is a vast country 
with many •languages, sub-cultures and religious and e!hhic ,diversities, but:the essential unit of the · 
country is epitomized in the one Constitution, one flag, one··people. and, one citizenship. We are all 
governed and guided by this Constitution irrespective of caste, religion, race, sex, etc. The. Constitution is 
the result of the many commitments; promises and,.pledges made by nationalist: leaders to the people of 
India. Also, it embodies efforts of reconciliation, accommodation ·and·:compromise. All of us and the 
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Fundamental Rights of each of us are protected by it. Slmllany, the National Flag and the National 
Anthem are symbols of our history, sovereignty, unity and pride. If a citizen of India by any overt or covert 
act shows disrespect to the Constitution; the National Anthem ,or the National flag, it would be not only 
an anti-social and anti-national activity but it would also spell doom to all our rights and very existence• as 
citizens of a sovereign nation. Each citizen must therefore not only refrain from any such activity but also 
do his best to prevent any miscreant trying to show disrespect to our national symbols. Eveiy nation is 
proud of Its citizens because of their dedication, sincerity and patriotism. We, the citizens of India, have to · 
be equally proud of our nation, our Constitution, our National Flag and our National Anthem. We must put 
the nation above our narrow personal Interests and then only we will be able to protect our hard-earned 
freedom and sovereignty. :, , , , . · 

2(a)3 The IDEALS of the Constitution are summed up in the Preamble:• 

JUTICE, social, economic and political; 
LIBERTY of thought expression, belief, faith and worship; 
EQUALITY of status and of opportunity; and to promote among them all 
FRATERNITY assuring_the dignity of the Individual and the unity and integrity of the nation 

. . 
Therefore, In every word, deed and thought every citizen must remember and practise in life 

these ideals of the Constitution. 
~; I 

2(a)4 The principal INSTITUTIONS of. the Constitution are the Executive, the Legislature. and the 
Judiciary. All, Institutions fall, under these three wings of the State. Ills a duty of every citizen to respect 
these institutions. For instance, if a citizen or a body of ·citizens or a section of the citizens feels that 
injustice has been done or is being done to him/her or it, recourse must be taken in the Court of Law for 
justice as that would be to .respect an institution. of the Constitution. This aspect of article 51A of the 
Constitution and its clause (a) has not only been widely neglected and deliberately disrespected, during 
the last 24· years that article 51A has been on the• statute. book, there has been a growing tendency of 
seeking redress by . ."Hoolad", "Hartal' and "Hinsa" (Hue. and Cry, Strike and Violence) thus committing / 
disrespect to the constitutional instituiion, the Judiciary. · ' 

2(a)5 In his speech at the close of the Constituent Assembly, Dr. ·B.R. Ambedkar said:• 

"If we wis!) to maintain democracy not merely in form, but also In fact, what mu.st we 
do? Their first thing In my: judgment we must do is to ·hold fast to constitutional 
methods of achieving our social and economic objectives. It means that we must 
abandon the bloody methods of revolution .. It means that we must abandon the 
method of civil disobedience, non-cooperation and satyagraha. When there was no 
way left for constitutional methods for achieving .economic and social objectives, 
there was a great deal of Justification for unconstitutional methods. But where 
constitutional methods are open, there can be no justification for these· 
unconstitutional methods, These methods are nothing, but the Grammar of Anarchy 
and the sooner they are abandoned, the better for us". 

2(a)6 "Four things are given to a judge: to hear patiently, to consider diligeritiy, to answer wisely and to 
decide impartially" (Socrates). If a Judge, in the conduct of his/her judicial functions,, neglects any of 
these four' duties, it is a disrespect to the. constitutional institution of Judiciary. By granting adjournments 

· and yielding to delaying tactics: resulting In delaying disposal of cases Is disregarding the Fundamental 
Duty of respecting the (Judicial) institution of the Constitution. 

2(a)7· , In his closing speech at the Constituent Assmebly on 251h November 1949, Dr. Rajet)dra Prasad 
observed:• 

"We have provided in the. Constitution for a judiciary which will be independent. It 
Is difficult to suggest anything more to make the Supreme Court and the _High 
Courts Independent ,of the influence of the Executive. There Is an attempt made in -
the Constitution to make even the lower judiciary independent of, ,my outside or 
extraneous influence. One· ·ct.. our Articles makes it easy for the State 
Governments to introduce separation of Executive from Judicial functions and 
placing the magistracy which deals with criminal cases on similar footing as civil 
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courts. I can only express the hope -that ,this long overdue reform will soon be 
introduced in the States", 

2(a)8 When lawyers-go on strike for redressal of their professional grievances ahd 'stall the working of 
the c_aurts, it. is in contradiction to and infringement of the Fundamehtal. Duty .enshrined _in-clause (a). In 
consequence, thousands of cases fixed for the day are adjourned and the entire working of the court is 
disrupted. It is blatant disrespect to the constitutional institution - the -Judiciary! 'For' redressal· of 
professional grievances, representation can be made to the relevant authorities or to the legislature. 
Redress can be sought under ,the remedies provided in• articles 22ff and 32· of the· Constitution. If at all a 
public demonstration is felt necessary, a ~ilent rally befare·arafter !Qe-court hours can serve the purpose. 
The effectuation of this clause has suffered ·tremendously because freedom is being abused as 
unbounded liberty. 

2(a)9 Every.,office holder, elected or appointed, is as·much·bound by the'provisions·of article 51A as 
other fellow citizens. He has the added responsibility to set an example of good citizenship and to induce 
others within his sphere of-influence-to abide by the culture of,the·canstitution. 

2(a)10 A Member of. Parliamen(~ust, as-a citizen, respect the ideals of the· Constitution and also 
Parliament, the legislative institution of the Constitution. It is the first and foremost duty to respect the 
Judiciary and to respect the Institution to which he belongs, that is;, Parliament. The conduct or behaviour 
which stalls the working of the House means disrespect to the constitutional Institution. In case of 
disagreement on any point he. is entitled express his .opinion and he must abide _by and behave'within the 
Rules .of Business. He can-get his dissent-recorded, but In case, ·he.does·not feel redressed; and' creates 
"Hoolad, Hartal or Hinsa" to express his disagreement or dissent, ·it means infringement of his first duty 
under clause (a) of article 51A. 

,.'-; 

2(a).11· The following closing remarks of the President--of the ·constituent Assemb,ly, Dr. Rajendra 
Prasad, are illuminating and thought provoking:.-

- -
Whatever the Constitution may or may not provide, the·welfare ofthe' country will depend upon 

the way i8 which -the country is administered. That will depend upon the men who administer it. It Is a 
trite saying that a country-can, have only the Government it:deserves. Our Conslittition has provisions in 
it which appear to some to be objectionable from one point or another. We must admit that the defects 
are inherent in the situation -in the country and the people ·at large: If the people who 'are elected are 
capable and men of character and integrity, they would be able to make the best even of a defective 
Constitution. If they are lacking in these. the Constitution cannot help the country, . After all a Constitution 
like a machine is a lifeless thing. It acquire life because of.·the ·men who control it and.operate it, and 
India needs today nothing more than a set of honest men-who will have the interest.of the country before 
them. There is a fissipa,ous·tendency arising-out of various .elements in our life. We ·have communal 
differences, caste differences, language differences, provincial differences and so forth. It requires men 
of strong character, men of vision, men,who will not sacrifice the· interests of the country at large for the 
sake of smaller groups and areas and who will rise. aver the prejudices which are born of these 
differences. We ·can only hope that the country will throw up, such men in abudance. I can· say this from 
the experience of the struggle. that we- have had during the, period of the .freedom·'movement that new 
occasions throw up new men; not once but almost on every occasion when all leading men in the 
Congress were clapped into prison suddenly without having the-time to leave instructions to· others and 
even to make plans for carrying -on their campalgns, people arose from amongst the·· masses who were 
able to continue and conduct.the,campaigns with intelligence,·with initiative, with capilcity'for organization 
which nobody suspected ·they possessed. I· have no ·,doubt that when the' country needs men of 
character, they will be coming up and _the masses will throw,:them up. Let not those who ha\le served in 
the past therefore rest on their oars, saying thalithey have done.their part and now has·come·the time for 
them to enjoy the fruits of their labours. No such time comes -to-anyone who is really earnest about ·his 
work. In India today, I feel the work that confronts us is even more diffi_cult than the work which we had 
when we were engaged in the struggle. We did not haverthen'·any conflicting ·claims· to reconcile, no 
leaves and fishes to distribute, no. powers to share. We have-all these now, !!nd·the temptations are· 
really great. Would to God that we shall have' the wisdom•,and .the·strength-to rise ·above:therri, and'to 
serve the_country.which we have succeeded in liberating". · · 

.... ,. 
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Clause (b) of. article 51A 

2(b)1 Clause (b) provides that it shall be the duty of every cltizei:i of India - TO CHERISH AND 
FOL~OW THE NOBLE IDEALS WHICiH INSPIRED bUR NATIONAL STRUGGLE FOR FREEDOM. 

2(b )2 Some of the noble ideals which Inspired ournational struggle for freedom were: 

I. to achieve freedom from foreign rule so· that the people of India hav~· self
government which would establish a society where there •will be no exploitation 
of man by man, no poverty, no disease, no illiteracy. · 

II. The above objectiv~ can be achieved only when all citizens have opportunities 
for all round development of their personality. · 

Ill. For all round development of perso~ality, man-making education is required. 

IV. Such education ·can be inculcated when precept.ls coupled with practice, and 

V. Country-is placed above self. 

. The citizens oflndla must cherish and follow the noble Ideals which Inspired the national struggle 
for freedom. The -battle of freedom was a long one where thousands of people sacrificed their lives for 
our freedom. It becomes our duty to· remember the sacrifices made by our forefathers for the cause of the 
country. But, what is much more important is to remember, imbibe and follow th~ ·ideals which pervaded 
our unique struggle. It was not a struggle merely for political freedom of India. It was for the social and 
economic emancipation of the people all over the world. Its Ideals were those of building a just society' 
and a united nation of freedom equality, non-violence, brotherhood and wortd peace. If, we, the citizens of
India remain C9nscious of and committed to these ideals, we will be able to rise -~.bove the various 
fissiparous tendencies raising their ugly heads now and then, here and thiire. 
2(b)3 Parties and. politicians who use religion, casteism, separatism, etc. for political ends and for 
capturing power are clearly violating their Fundamental Duties under the Constitution. 

2(b)4 - Dr.BR Amdedkar in his closing remarks said in the Constituent Assembly:-. . ' 

"Will history repeat itself? It is this. thought which fill,s me with anxiety. This 
anxiety is deepened by the rea)ization of the fact that In addition to out old 
enemies in the form of castes and creeds we are going to have many political 
parties- with diverse and opposing political creeds. Will Indians place the 
country above their creed or will they place creed above country? I do not 
know. But this must is certain that if the parties place creed above country, our 
independence will be put In jeopardy a second time and probably tie lost for 
ever. This eventuality we must all resolutely guard against. We must be 
determined to defend our independence with the last drop of our blood.". 

2(b)5 The ideals envisaged in clause (b) are also the ideals of the Constitution some of which are 
reflected in the other clauses of article 51A itself. The promotion and harmony and spirit of common 
brotherhood amongst all the ·people of India transcending religious, linguistic and regional or sectional 
diversities and to renounce practices derogatory ti:> the dignity of women vide clause (e), to· value and 
preserve the rich heritage of our. composite c4lture vide clause (I), to develop scientific temper, ! 
humanism·and the spirit of inquiry vide clause (h), to strive towards excellence vide clause .(j) are also the 
noble ideals which inspired our national struggle for freedom. . ' 

2(b)6 - . The implementation of such - Fundamental Duties require aspiration of the citizens rather than 
enforcement or sanction. When at the formative age of life such noble ideals are ·inculcated and 
hammered upon, and also practised In daily life, aspiration to practise them throughout life will be 
inevitable; it will become part and parcel of the nature and character of the citizen. Strcmg founqations of 
nature and character are laid during the formative period (6 to 17 years), that is when ihe boys and girts 
are at school. It Is there that the personality Is developed and moulded: It is there that the man is made. 
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Therefore, In every school, private or public, and in every class, education for- all round development of 
personality should be inculcated. The students of today are the nation builders of tomorrow. As the 
citizen, so the nation. · 

"Mahatma Gandhi laid stress on the purity of the methods which had to be pursued for attaining 
our ends. Let us not forget that this teaching has eternal values and was not intended only for the period 
of stress and struggle but has as much authority and value today as it ever had before. We have a 
tendency to blame others for everything that goes wrong and not to introspect and try to see if we have 
any-share in it or not. It is very much easier to scan one's own actions and motives if one is inclined to 
do so than to appraise correctly the· actions and motives of others. I shall only hope that all those whose 
good fortune it may be to work this Constitution in future will remember that it was a unique victory which 
we achieved by the unique method taught to us by the Father of the Nation, and It is up to us to preserve 
and protect the independence that we have won to make it really bear fruit for the man in the street. Let -
us launch on this new enterprise of running our Independent Republic with confidence, with truth and 
non-violence and above all with heart within and God over head.' {Closing observations of Dr. Rajendra 
Prasad, President of the Constituent Assembly} 

Clause {c) of article 51A 

2(c)1 Clause (c) provides that it shall be the duty of every citizen of India - TO UPHOLD· AND 
PROTECT THE SOVEREIGNTY, UNITY AND INTEGRITY OF INDIA. 

2(c)2 To protect the sovereignty, unity and integrity of India is a pre-eminent national obligation of all 
citizens of India. Jn a democratic system of governance, sovereignty lies with the people. To defend our 
sovereignty is our own responsibility. If the freedom and unity of the country- are joepardized, the nation 
ceases to exist and if there is no nation, who lives? 

2(c)3 It may be recalled that the values of: sovereignty, unity and integrity of the nation are first 
mentioned in the Preamble to the Constitution. Under article 19(2) of the Fundamental Rights, 
reasonable restrictions are permitted on freedom of speech and expression in the interests of the 
"sovereignty and integrity of India." 

2(c)4 The Fundamental Duty enshrined in clause (c) of article 51A is essentially addressed to those 
citizens who belong to the defence forces or responsible for the maintenance of law and order. It can be 
said that this Fundamental Duty has been well effectuated. This clause, by necessary implication, 
imposes a Fundamental duty on every citizen of India that he shall not do anything derogatory of 
upholding or protecting the sovereignty, unity or Integrity of India. It is a duty prohibitory in nature 
addressed to traitors and spies. · 

2(c)5 Practically, the whole of Chapter Vi of the Indian Penal .Code (IPC) relating to offences against 
the State is relevant for protecting the sovereignty and integrity of India. If liberty resides in the minds of 
men and womeri, the same is true of unity. Any conduct which seeks to destroy or damage unity is 
punishable under Section 153-A of the IPC; lmpu\ations and assertions prejudicial to national integration 
are punishable under Section 153-B of the IPC. Statements or reports containing alarming news which 
tend to promote enmity etc. are punishable underSection 505 (2) of the IPC. 

Clause {d) of article 51A 

2(d)1 Clause (d) provides that it shall· be the duty of every citizen of India -TO DEFEND THE 
COUNTRY AND RENDER NATIONAL SERVICE WHEN CALLED UPON TO DO SO. 

' 
2(d)2 The primordial origins of the State are said to be in the need to defend ourselves against 
external enemies. In modem natiqn-States, it is considered axiomatic that every citizen is bound to be 
r~ady to defend the country against war.or external aggression. The piesent day wars are not fought on 
the battlefield only nor are they won only by the armed forces; the citizens at large play a most vital role 
in a variety of ways. Sometimes, civilians may be required also to take up arms in defence of the country; 
the citizens are fighting only to defend their own liberty and that of their posterity. 
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2(d)~ Here, mention may be made of article ·23(2) wherein State is allowed to. impose "compulsory 
service for public purposes" subject to the condition that no discrimination is made on grounds of religion, 
race, caste or class or any of them. 

2(d)4 · The Fundamental Duty enshrtned in clause (d) of article 51A is contingent on the citizens being 
called upon to defend the country and re_nder national service. It is obviously addressed to all citizens 
ot~er than those who belong to the army, the navy and the air force. It is a Fundamental Duty entrusted 
to the common man as indicated by the expression "when called upory. to do so". Those citizens who 
belong to any of the three defence forces are ·entrusted constantly with this Fundamental .Duty: Ttiis 
Fundamental Duty has not so far been tested as there has been no occasion when the common. man 
was called upon to render national service and to defend the country from any external aggression. The 
defence of the country may be needed •against external aggression and war mongering armed rebellion 
within the country. 

Clause (e) of article 51A 

2(e)1 Clause (e) provides that it shell be the duty of every citizen of India - TO PROMOTE HARMONY 
AND THE SPIRIT OF COMMON BROTHERHOOD AMONGST ALL THE PEOPLE OF INDIA 
TRANSC_ENDING ,RELIGIOUS, LINGUISTIC AND .REGIONAL OR SECTIONAL DIVERSITIES; TO 
RENOUNCE PRACTICES DEROGATORY TO THE DIGNITY OF WOMEN. 

2(e)2 The duty to promote harmony and the spirit of common brotherhood amongst all the .people of 
India essentially flows from· the.basic value of fraternity enshrined In the Preamble to the Constitution. 
India is a country of different castes, languages, religions and many cultural streams but we are one 
people . with one Constitution, one flag and one citizenship. Splrtt of brotherhood should come very 
normally among the citizens of a· country like India where-the norm has been-to consider the entire world 
as one family. The Constitution also casts upon us the Fundamental Duty of e(lsuring that all, practices 
derogatory to the dignity of women are renounced. This again should come normally to' a country where it 
is an aphorism that Gods ·reside where women are worshipped. (yatra naryastu pujyante ramante tatra 
devata). It is for us to rise above the later day degenerations and aberrations which tarnished the image 
of our society. Incidentally, it ,may be noted that under article 23(1) of the Fundamental Rights, traffic in 
human beings Is prohibited. 

2(e)3 The flrst part of the clause (e) deals with the duty of citizens to promote harmony and spirtt of 
common brotherhood among all the people of India. The harmony and brotherhood are to "transcend" 
religious, Ungulstic and regional or sectional diversities. 

2(e)4 This part does not necessarily Involve the elimination of various types of diversities. It is true 
that diversities will exist but they should be "transcended". Without eliminating their existence, the citizens 
can still develop a mental outlook that will enable them to go beyond those diversities. They are required 
to rtse above narrow cultural differences and to strtve towards excellence in all spheres of collective 
activity. 

2(e)5 The second part of the clause gives.a man~ate to remove prejudices and prejudicial or harmful 
concepts based on diversity on point of sex. Public opinion, in general, and even the opinion of women 
themselves, may fluctuate from time to time, and region to region, even from individual to indivJdual. The 
central core of the concept Is indignity to women. The passing ot·the Commission of Sati (Prevention) 
Act, 1987 emphasizes the Importance of the duty. Many laws have been passed by the Union 
Government and the .State Governments which punish practices derogatory to the dignity of women. The 
significance of clause (e) lies in its call to every citizen to renounce such practices. This clause easily 
lends itself to its effectuation in a concrete case be~use of its comparatively precise dimension." 
(Vishakavs State ofRajasthan AIR 1997 S.C.3011). 

Clause (!) of article 51A 

2(1)1 Clause (!) provides that it shall be the duty of every citizen of India TO VALUE AND PRESERVE 
THE RICH f-JERITAGE OF OUR COMPOSITE CULTURE. 
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2(1)2 To preserve the- rich heritage of our composite culture is another Fundamental Duty of every 
Indian citizen. Our cultural heritage is -one of the noblest and the richest. Also, it Is part of the heritage ·of 
the earth. What we have inherited from the past, we must preserve and pass on to the future 
generations. In fact, each generation leaves its footprints on the sands of time. We must hold prncious 
and dear what our fore-fathers have created and their successive generations bequeathed to us as 
symbols-of their artistic ·excellence and achievements. Generations to come always draw inspiration from 
past history which stimulates them to aim at ever greater heights of achievement and excellence. It 
becomes the ardent duty of every citizen to ensure that these monuments and pieces of art are not in any 
way· damaged, disfigured, scratched or subjected to vandalism or greed of unscrupulous traders and 
smugglers. 

2(1)3 Every culture stands for some noble ideals. In India the foundation, the background, the life 
centre is spirituality - the keynote of the whole music of national life. Spirituality is a repository of noble 
ideals and they are essential in preserving the rich heritage of our composite culture. 

2(1)4 One of the most ancient civilizations of. the world, India can take legitimate pride in having been 
a civilizational unity without a break for more than five thousand years. We all are part of this great 
civilization and culture. Our contributions in the field of art, sculpture, architecture, mathematics, science, 
medicine, etc. are well known. Some of the oldest, deepest and most sublime philosophical thoughts and 
literature' were born in India. We have several historical monuments of great archaeological value spread 
over the entire country. These include .forts, palaces, temples, cave paintings, mosques, churches, etc. 
Also, this territory has had the honour of being the birthplace of several great religions like Hinduism, 
Buddhism, Jainism and Sikhism. Our past has shown us the path of peace, love, non-violence and truth. 
As citizens of this country, it is the responsibility 'of all of us to work for the preservation of this rich 
heritage and its cultural values and live in love and harmony. 

2(1)5 The Directive Principle relating to protection of monuments and places and objects of national 
importance under article 49 similarly enjoins the State to protect monuments and places and objects of 
national, artistic or historic importance. · 

2(1)6 Clause (f) being the heart. and soul of article 51A, requires explanation, elaboration and 
illustration, since the expression "rich heritage" is comprehensive. This clause requires the citizens to 
value and preserve the rich, heritage of our composite culture. Emphasis is on two types of action viz. 
valuation and preservation of our heritage. The process of valuation of heritage presupposes an 
appreciation of the heritage. It is essentially an intellectual process but it is a necessary prelude to the 
preservation of heritage which is a physical activity. Nobody will be inspired to •preserve the heritage 
unless he has an appreciation of its richness. India has a splendid culture and, it requires lifetime to 
understand and appreciate, its many facets. The culture of India is considered to be composite culture 
and a culture which is composite is bound to have components derived from various sources. In the 
words of Sri Aurobindo, the seer, the Indian culture is d~scribed as: ' 

"More high reaching, subtle, many sided, curious and profound than the Greek, more 
noble and humane than the Roman, more large and spiritual than the old Egyptian, more 
vast and original than -other Asiatic civilizations, more intellectual than the European prior 
to the 18th century, possessing all that these had and more; it was the most powerful, self
possessed, stimulating and wide in influence of all past human cultures." 

2(1)7 The compositeness of Indian culture is due to the wide and democratic nature of the Indian 
thought. Indian culture is basically spiritual. It is eternal, law of life "May good tho~ghts come to us from 
the entire universe". Our nation has a tradition of sheltering the persecuted and the· refugees of all 
religions and all nations of the earth. 

2(1)8 , Under .the leadership of 1M~hatma Gandhi, our freedom struggle received its inspiration, 
courage and moral strength from truth and non-violence out of the inexhaustitile reservoir of the basic 
values of "Satyam" (Truth), "Shivam" (Goodness) and "Sundaram" (Beauty). 
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2(f)9 . THE UNIVERSAL DECLARATION OF HUMAN RIGHTS (Adopted by the General Assembly of 
the United Nations on December 10, 1948) declares in clause (1) of Article 29: "Everyone has duties to 
the community in which alone the free and full development of his personality is possible." 

2(f)10 _ All round-devel_opment of personality of the citizen in all the aspects, intellectual, mental, 
physical a·nd spiritual, is a rich heritage of our composite culture and is a panacea for all administrative,' 
political and social -ills. It .is the Fundamental Duty bf every citizen to develop his/her whole personality 
through education which should not be merely for the learning of certain selected subjects but also for 
the development of the intellect and of the mind, of the body and of the spirit. Its ultimate aim should be 
lo improve simultaneously the standard of life and the standard of living of an individual. One of the 
reasons for erosion. of moral values In public life and steep deterioration in work consciousness is the 
dilution and deviation of the spirit behind educatio_n. The need of the hour is to reverse this trend. 

2(f)11 Article 28 of the Constitution prohibits Imparting religious instruction in educational institutions 
which are run or aided by the State. This article has been grievously misrepresented so that spiritual i 
education has been made out of bounds In educational institutions. Religious means the manifestation of 
the divinity inherent in man (Vivekananda). It could never have been intended by the founding fathers of 
the Constitution to exclude the manifestation of the divinity in students. On the contrary, manifestation of 
divinity and manifestation of perfection inherent in man constitute the first and foremost purpose of

1 

education. There cannot be a shred of doubt that this was not and could not be prohibited. What was 
prohibited was sectarian education, that Is, promotion of philosophy of any particular sect or sects. Truly 
speaking, instruction for spiritual development is the basis and foundation of man-making education. 

2(f)12 The Sri Prakash Committee (1959) defined moral value as that which guides us to behave 
properly with others, and spiritual value as that which takes us out of our narrow selves, and inspire us to 
sacrifice for the good of others or for a great cause. The Committee noted that learning of such moral and 

'spiritual values Is very essential. - I 

2(f)13 The National Policy on Education (NPE) (1986/1992) ~ttaches great importance to·'the cultural · 
perspective of education. To quote the recommendations.made In the NPE on value education:-

"The growing concern over the erosion of essential values and an increasing cynicism in 
society has brought to focus the need for readjustments in the curriculum in order to make 
education a forceful tool for the cultivation of social and moral values ....... Such value 
education should help eliminate obscurantism, religions fanaticism, violence, superstition 
and fatalism. Apart from their combative roles, value education has a profound positive 
content, based on our heritage, national goals universal perceptions. It- should lay primary 
emphasis on this aspect." 

2(f)14 The highest heritage of our composite culture which engaged attention of Indian seers and 
sages and which they fo_und out after a disciplined quest is that there is a divine element in human 
beings. The manifestation of divinity Is a crucial indicator of civlllzatiori of human kind. Civilization is the 
manifestation of that divinity in man. To Imbibe in oneself that divinity and inculcate in every citizen the 
urge to endeavour all-rouna development of his personality on that basis, is the highest ·heritage of our 
composite culture which has to be followed and preserved, as Fundamental Duty of every citizen: 

2(1)15 The divine c_ore of personality Is covered by five dimensions :-

, -(i) Physical dimension consisting of the body and the senses; 
(ii) Energy dimension which performs digestion of food, blood circulation, the respiration and 

every activities within the body; 
(iii) Mental dimension chracterlsed by the activities of the mind - thinking and feeling; , 
(iv) Intellectual dimension chracterised by the determinative faculty and will power; and 
(v) Psychic dimension experienced as bliss, e.g. during deep sleep. 

2(f)16 A rich heritage of our composite culture is man-making education initiated from childhood and 
continued through-out life. A rich heritage of our composite culture has been the dedication of the 
individual and performance of higher law In day-to-day life. It must be recalled that in our culture right 
from the initial stage of law making, the law consisted of duty arid duties only, which could broadly be 
divided into three aspects - sacrifice; ceremonies; and temporal duties (Shrauta, Grihya and 
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Samayacharike), the last one being· referred to as Dharma Sautras. As we became more civilized, the 
concept of rights became more important so much so that the rights of the citizens over shadowed the 
duties of the citizens. 

2(1)17 Our composite culture lays greatest emphasis on higher law, which is the panacea for all 
political, social, economic and ethical ills in the society. Higher law means a determined resolve to a 
conduct and behaviour which will have the effect of rendering all penal laws redundant. 

2(1)18 The foremost are five : 

(i) 

(ii) 

(iii) 

(iv) 

(v) 

If a citizen commits theft, he is punished with imprisonment or with fine or both; ihis is 
law. However, if the citizen takes the determined resolve within himself that· he will· not 
commit theft even if the whole world may, this is higher law (Asteya); 
If a citizen causes hurt to another person, he is punished; this is la>& However, if the 
citizen takes a determined resolve within himself that he shall not cause hurt to ,anyone; 
this is higher law (Ahimsa ); 
If a citizen commits cheating he is punished; this is law. However, if the citizen takes.a 
determined resolve within himself that he shall not cheat or deceive any body; this is 
higher law (Satya); -
If a citizen takes a bribe he is punished; this is law. However, if every citizen takes a 
determined resolve not to take bribe, and not to give bribe, even if the whole world may; 
this is higher law (Aprigraha); and 
If a citizen outrages the modesty of a women he is punished, this is law. However, if the 
citizen takes ·the determined resolve that (except his wife) he shail always look upon 
women as his mother, sister or daughter; this is higher law (Brahmacharya). 

2(1)19 Thus, not to commit an offence because of prescribed punishment makes.a citizen law abiding. 
To resolve to practise higher law and to discharge the duties called higher law, would be a process of 
rejuvenating and reconstructing the nation. Therefore, all-round development of personality of the citizen. 
which is the richest heritage of our composite culture is the most-significant part of article 51A. 

2(1)20 The noble ideals. cherished and followed [under clause (b )] and the rich heritage of our 
composite culture followed and. pr~served [under clause (f)] and the endeavo.ur to strive towards 
excellence in all spheres of individual and collective activity [under clauseO)] - these combined as triveni 
- have the potency and potential to regenerate and reconstruct the nation. 

2(1)21 To protect the rich heritage of our composite culture and to prevent it from being adversely 
influenced from any contradictory, derogatory or destructive culture is, a ,significant aspect of the 
Fundamental Duty to value and preserve the rich heritage of our composite culture. Therefore, any 
warming sounded particularly to the younger generation is significantly valuable. ", ..... our culture, 
which is a composite culture of several cultures in India, is the .best and yet we· are aping the western 
methods and trying to become westernized far too rapidly. It was saiq of Mahatma Gandhi that he would 
rather have had the British stay if they become Indian.... We, who are struggling as a developing 
country, cannot endure because we are required to keep our culture. going .... " Regarding addiction to 
drug and liquor and fast club life, "Is it this kind of culture to which we were born and is .it this kind of 
culture which we must ape and copy? This is not our society and I only hope that our boys and girls, 
even if they go abroad, will not bring back those habits to us because we on our part must preserve our 
culture. We as a nation have existed spiritually and have a ~piritual pasi '!Ind a spiritual future which we 
cannot jeopardize by learning,.the absurd, ways" of other ·countries. {Mr. 'Justice M Hidayatullah, former 
Chief Justice of India : Convocation Address, Bangalore University} 

2(1)22 When we review the working of clause (f), it is striking that there has been an invasion of 
Western school of thoughts on India, in dress, in diet, in literature; and .the Indian mind has been going 
under the spell of the West. Reviving of Indian heritage is most necessary. It is the only way to recultivate 
the social and moral values which are the pride of our composite culture. The target is to achieve the 
national goals of heritage and bringing home the idea of universal brotherhood. 

2(1)23 Clause (f) has the potential that its implementation in daily life by each and all citizens would be 
the panacea for all administrative, political and social ills and will lead to all round development of 
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personality of the citizen and will achieve the ultimate objective; viz. eradication of pov,erty, disease and . -
illiteracy. · ' 

2(1)24 The display of scenes and dialogues of violence, vices and vulgarity on the TV have adverse 
influence on the immature mind of the young generation. This menace is-growing day by day and is lo 
be checked without further delay. , 
2(1)25 II is generally accepted that deterioration in the values and lack of probity in public life are the , 
two evils which hamper the growth of our nation. In para 3.13, the Justice Verma Committee quoting 
from the Lord Nolan Committee of UK, has set out the following values. These values would be suitable:: 
recognized in the clause dealing with Fundamental Duties; Selflessness, Integrity, Objectivity,• 
Accountability, Openness, Honesty and leadership by example. · 

2(1)26 If these are incorporated and recognized, ii · can be hoped that we· have none _ of the sins· 
described by Mahatma Gandhi as follows : 

Politics without Principle, Commerce without Morality, Wealth without Work, Education without 

t 

Character, Science without Humanity, Pleasure without Conscience, Worship without Sacrifice. ' 

Clause (g) of article 51A 

2(g)1 Clause (g) provides that ii shall Ile the duty of every ciUzen of India. - TO PROTECT AND 
IMPROVE THE NATURAL ENVIRONMENT INCLUDING FORESTS, LAKES, RIVERS AND WILD LIFE, 
AND TO HAVE COMPASSION FOR LIVING CREATURES. 

" . {. 

2(g)2 In the face of the menace of the increasing pollution and environmental degradation, it is the t 
duty of every citizen to protect and improve natural environment including forests, lakes, rivers and wild I 
life and to have compassion for living creatures. The rising air, water and noise pollution and large-scale , 
deriudation of forest are causing immense harm to all human life on earth. The mindless and wanton 
deforestation in the name of needs of development is causing havoc in the form of natural calamities and 
imbalances. By protecting our forest cover, planting new trees, cleaning rivers, conse"rving water 
resources, reforesting wastelands, hills and mountains and controlling pollution -in cities, villages .and ' 
industrial units, we can help save the .future of our fellow citizens and of planet earth its.elf. What is 
needed is a concerted effort at, an-awareness campaign and a planned strategy to move forward through 
voluntary citizen initiatives. Governmental steps alone cannot help bring about a pollution-free 
atmosphere lo live now and in the future. 

2(g)3 The mention of protection of environmen~ etc. as a duty of citizens, is intended to reinforce the , 
other constitutional provision - article 48A under the Directive Principles of Stale Policy which enjoins the 
State to protect and improve the environment and safeguard the forests and wild life. · 

2(g)4 Earth is the ·common heritage of man and animals. We have no right lo annihilate or drive away 
from their territory or natural habitat the wild denizens. Ancient Indian thought talks of SaNesham Shanlir 
bhavatu (peace unto all living beings and entire environment) or Ahimsa paramodharma. Ahimsa paramo 
tapah (non-violence is the greatest duty and the greatest penance). · 

2(g)5 This duty has received intensive and extensive, legislative and executive attention during the 
last few years. The Environment (Protection) Act, 1986, is an important step in that direction. The range 
of its provisions and the far-reaching measures that can be undertaken through statutory rules and orders ' 
that can be issued under the Act, show that the duty lo protect and improve the natural environment has 
been spelt out quite elaborately in our law. · 

Clause (h) of article 51A 

2(h}1 Clause (h) provides that it shall be the duty of every citizen of India TO, DEVELOP THE 
SCIENTIFIC TEMPER, HUMANISM AND THE SPIRIT OF INQUIRY AND REFORM. 

2(h}2 One of our great founding father, Jawaharlal Nehru always laid great emphasis on the need for 
Indian citizens developing a scientific temper and a spirit of inquiry - an inquisitiveness for learniQ_g from 
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developments around the world. This was particularly necessary because of the most revolutionary 
scientific advances during this century and in the context of our background of superstitions and. 
obscurantism. Nehru laid the foundations of the modern industrialised India by building the necessary 
scientific and technological infrastructures. Now, it is the bounden duty of every citizen to preserve and 
promote a 'scientific temper and a spirit of inquiry to keep pace with the fast changing world. Also, the 
Constitution ordains that science and technology must be tempered with a sense of humanism because 
ultimately the end of all progress is the human being and the quality of life and relationships that is 
developed. 

2(h)3 Scientific temper means outlook founded on organised knowledge and experience. Scientific 
temper is based on reason and rationality in contradistinction to superstition or blind faith. Scientific 
temper discards obsolete learning. It requires thirst for knowledge and urge for research for facts and a 
zeal for setting things right. 

2(h)4 Humanism is primarily rational coupled with emotional quality. Every citizen has three elements. 
inherent - animality, humanity and divinity. Caution and control are required against falling into animalism. 
Humanism is outstanding in man's nature. There must be its incess~nt manifestation in conduct and 
behaviour. Every cttizen should strive for development or rise towards divinity - qualities higher than 
human. No one can aspire to be divine unless he/she strives in "thought, word and deed to be first a 
human. · -

2(h)5 To cause harm in body, reputation or property to others by any word; deed or thought is 
animality. To advance in one's career or in any activity without causing harm to any one is humanity. To 
go forward taking along another towards his progress and even pushing· another ahead of oneself -
selfless service - is divinity. Spirit of Inquiry and reform is prerequisite for every right action, progress and 
development. · 

Clause(!) of Article 51A 

'J 2(i)1 Clause (i) provides that it shall be the duty of every citizen of India - TO SAFEGUARD PUBLIC 

1 

I, 

PROPERTY AND TO ABJURE VIOLENCE. ' 

2(i)2 It Is most unfortunate that in a country which preaches non-violence to the rest of the world, we 
see from time to time spectacles of senseless violence and destruction of public property indulged in by a 
few of its citizens. This is why it became necessary to prescribe· the responsibility "to safeguard public 
property and abjure violence" as a fundamental citizenship duty. 

2(i)3 The clause (i) has been invariably observed in its, breach. If violation' of the various Fundamental 
Duties under article 51A is rated, this clause is outstanding. Whenever there is a strike or bundh or rally, 
and mob mentality develops, public property is the first casualty. Buses and buildings are destroyed, 
sometimes followed by loot and arson,. Where as it is the Fundamental Duty,of _every citizen-to protect 
public property and abjure violence, they just remain silent spectators - miserable and helpless. What is 
the remedy? Answer is inculcation of human values right from the formative period of life so that strong 
foundation is laid for effectuation of Fundament~I Duties, more particularly enshrined in clauses (b), (f), (i) 
and 0). 

Clause U) of article 51A 

• 
20)1 Clause 0) provides that it shall be the duty of every citizen of India - TO STRIVE TOWARDS 
EXCELLENCE IN ALL SPHERES OF INDIVIDUAL AND COLLECTIVE ACTIVITY, SO THAT THE 
NATION CONSTANTLY RISES TO HIGHER LEVEts OF ENDEAVOUR AND ACHIEVEMENT. 

20)2 The drive for excellence in all spheres of individual and collective activity is the demand of times 
and a basic requirement in a highly competitive world: Nothing but the best would have survival potential 
in .tomorrow's world. This would include respect •for professional obligations and excellence. Whatever 
work we take up either as individual citizens oC: as groups, our effort should be directed to achieving the 
goal of excellence. Also, special emphasis is cailed for-in the area of collective activity. 
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In Dr. Dasarathi Vs. State of Andhra Pradesh (AIR: 1985 AP 136), it was held that under article 
51A 0) of the Constitution, we all owe a duty to ourselves to strive towards excellence in all spheres of 
individual ·and collective activity so that this nation may constanUy rise to higher levels of endeavour and 
achievement. When the State undertakes to promo!~ excellence, it can do so only through the methods 
which our Constitution permits to adopt. Rewarding of sycophancy only helps to retard the growth of 
efficiency and excellence. · 

20)3 The clause 0) has the potential not only -lo regenerate and reconstruct the country but also to 
raise it to the highest level: "Excellence" Is the secret of all development and all success. "Excellence" 

. brings about communion with the Divine "Yogah Karmsu Kaushalm". Japan and Singapore are living , 
examples. It Is amazing that Japan stood up head and shoulders in such a short time after the , 
devastation in Hiroshima and Nagasaki. The open secret is "Excellence". Every single citizen, in :! 
whatever walk of life he is, endeavours and perseveres for excellence in his project· because right from ·, 
primary schools the word "Excellence" Is inculcated in his blood, by displaying numerous mottos, 
maxims and quotes containing the world "Excellence". : 

2U)4 Here, far from striving for excellence, it has become generally the nature and character of the 
citizen to find loopholes•, in law and flourish individually on adulteration, hoarding, black-marketing apart 
from hoolad, hartal and hinsa. Steep deterioration in work consciousness, the urge for maximum wages 
for minimum work, · sub-standard production, blackmailing, and corruption have become rampant in 
society and growing day by day. This has to be reversed. Those at the top must begin and strive for it. 

' . 

Dr. Rajendra Prasad expressed.himself In these words: 

"I would have liked to have some qualifications laid down for members of the 
Legislat1eres. It is anomalous that we should insist upon high qualifications for 
those who administer or help in administering the law but not for those who make 
it except that they are elected. A law giver requires intellectual equipment but 
even more than that capacity to take a balanced view of things, to act 
independently and above all to the true to those fundamental things of life ,_; in 
one word - to have character. It is not possible to devise any yard-stick for 
measuring the moral qualities of a man and so long as that is not possible, our 
Constitution will remain defective". 

PART- Ill 

Steps Towards Effectuation of Fundamental Duties 
I 

3.1. 1 Effectuation of Fundamental Duties Is the ladder with el.ucidation and elaboration as the first step, 
awareness as the second; inculcation as the third; aspiration as the fourth; implementation (performance) 
as the fifth; besides enforcement. If colloquia and consultations on Fundamental Duties in the context of 
given events or situations are organized by citizens' groups in this mode, it will be easier for them to 
comprehend the full import of the provisions of article 51A, add citizenship values to their inner being, 
and to realize their full potential. 

3.2 Awareness : · 

3.2.1 It is axiomatic that ignorantia legis non-execusat. However, one in a thousand is aware of article 
51 A; the Fundamental Duties. Even highly educated citizens may not be aware of this part of the 
Constitution. For instance, it is the command of clause (b) that every citizen· shall cherish and follow the 
"NOBLE IDEALS"• which inspired our national struggle for freedom. What were those "Noble Ideals"? 
During the period of our national struggle for freedom, the population of our country w~s 33 crores which 
means that 67 crores were born post-independence, after 15th August 1947. They have to be informed 
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what the "noble ideals" were. Article 51 A does not identify them. The Constitution does not define them. 
Even the common man of those days would say that the object of national struggle for freedom was lo 
redeem the country from the bondage of the British Rule and lo acquire self-rule instead. And the ideals 
were enshrined in "Vande Malram" and "Jhanda Ooncha Rahe Hamara" or "lnqalab Zindabad." 

3.2.? Practically nothing has been done to inform and awake general public to· the Fundamental 
Duties which are mandatory orto,cause awareness for their publicity and.propagation, 

C 

3.2.3 The current conjucture of socio-economic forces and ·the disgust aroused by falling ethical 
standards provide a timely opportunity lo launch a nation-wide MOVEMENT to enable all citizens lo 
become aware of their rights and responsibilities, understand their obligations to observe Gonstitutional 
Values and carry out Fundamental Duties in day lo day activity. 

3.2.4 The rights and responsibilities of the citizens in a democracy are immense. And yet no 
systematic effort was made over the years to educate the citizens in democratic governance. The Stale 
and the society have failed lo provide adequate ·means and mechanisms for citizens to identify, imbibe 
and practise the "Culture of the Constitution": This failure is mainly responsible for the low level of 
effectuation cif Fundamental Duties. · 

3.2.5 The beginning has been made by the Department of Education in the Ministry of Human 
Resource Development in the Teaching of Values in primary and secondary schools. Similar steps have 
yet lo be taken in the Universities and lnstilutes;of Higher Learning. At.the level of social action, several 
efforts have been made lo generate awareness of the importance of ·discharging Fundamental Duties 
and enable citizens to imbibe·and practise citizenship values. 

3.2.6 For convenience of operation, ,the ci\izenry may be divided into eight groups. _ Every effort 
should be made to identify the values relevant to each Group, discuss their application in -live 
situations, and develop strategies for their effective internalization. ' 

3.3 Inculcation 
•' 

3.3.1 It is ·the Fundamental Duly of every' citizen to develop his whole personality and also that of his 
sons and daughters and cit his pupils in the formative age of nature and character (6 years to 17 or 21 
years). The purpose .of schools should be to impart education: not merely for the learning of certain 
selected subjects but also for the development.~/ the intellect anq of the mind, •of the body and of the 
spirit of the pupil. Its ulUmale aim should be lo improve simultaneously the standard of life and the 
standard of living of an individual. One of .the. reasons for erosion of moral values in public life and 
steep deterioration in work culture is the dilution and deviation of <the true spirit behind 
education. ·The need of\he,hour isto reverse:ttiis trend. :• . , · 

3.3.2 In his memorable;letter to the Chief Justice of India, Mr. Justice Ranganath Misra.said: -
"As a nation-building measure, teaching Fundamental Duties in every 
educational institution and as a measur~ of in service training everywhere", was 
necessary as these "cannot be inculcated in our citizens unless these are 
brought into• their minds -and living. process ,through teaching and education". 
"It is the obligation of the Siate to educate the citizens in 'th~ ·matter of 
Fundamental Duties so that a right balance between Rights and Duties -may 

I ' emerge.". ,, 
3.3.3 Mr. Justice Venkataramiah in his landmark judgement in M C M~~la (II) Vs. Union of India and 
Ors .. (1998) 1 sec 471, inter-alia, gave directions that: 

(i) 

(ii) 

the Central Government shall direct to the educational institutions throughout India to 
leach at least for one hour in a week, lessons relating to protection and the improvement 
of the natural environment -including forests, la_kes, rivers and wild life in the first ten 
classes: ~ 

1 

the Central Government shall get text books written for the said purpose and distribute 
them to the educational institutions free of cost; · 
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(iii) 

(iv) 

(v) 

(vi) 

the children shall be taught about the need for maintaining cleanliness commencing with 
the cleanliness of the house, both inside and the outside and with the street in which 
they live; · ; 
the Central Government shall consider training of teachers who teach this subject by th'e 
introduction of short-term courses for such training; · 
the Central Government, the Governments of the States and all the Union territories sha·11 
consider desirability of organizing "keep the city/town/ village clean" week; 
to create a national awareness of the problems faced by the people by the appalling all• 
round deterioration of the environment. 

3.3.4 "The most purposeful and practical part of Justice· Verma Committee Report (1999) is the 
exposition of ways and means of generating awareness of and inculcating, Fundamental Duties in the 
citizens. To quote : · 

"Citizenship is a solemn duty which every individual must discharge with due diligence 
and· dedication. The current conjecture of social, economic and political forces calls for a 
movement which captures the imagination of masses and motivates all categories of 
citizens to abide by the provisions of the Constitution In performing their duties and 
exercising their rights". 

3.3.5 Towards creating more awareness and consciousness of Fundamental Duties among citizens, 
the Committee recommends the following: 

• Organizing advocacy and sensitization programmes. 

• Preamble to the Constitution of India and the 10 clauses of article 51A on Fundamental 
Duties to be appropriately displayed on all government publications, diaries, calendars 
and at public places so that they always remain in the focus of the citizens. 

• Radio and video spots, highlighting important messages related to Fundamental Duties, 
in the background of proper music and the National Flag, to be commissioned by All 
India Radio, Doordarshan, and other DD Channels. This should become a regular 
feature at.least in all Doordarshan channels around the country, once or twice a day, to 
have signifi~ant impact over the years. 

• January 3 to be observed as Fundamental Duties Day. 

• Need to set up an autonomous body to act like ombudsman on Citizenship Values which 
could create a mechanism to act as catalyst towards overseeing operationalization of 
Fundamental Duties. The human resource of the senior citizens could be effectively 
utilized for discharging commitment of this nature. The financial implications for setting 
up this body which has also a state funding aspect y,ill have to be taken into 
consideration. 

• Small boo3klets on various aspects of Fundamental Duties written in a language easy to 
understand could also be de~eloped for different levels of citizens. Such booklets should 
be particularly utilized by the citizens leaming·through Non-Formal Education (NFE) and 
Adult Education (AE) programmes run by state governments and voluntary agencies, 
The concept of Fundamental Duties can form a major component of NFE and AE 
programmes. 

• The media should exercise considerable circumspection on the programmes, serials, 
pictures, news and advertisements affecting the morality or the decency of our people 
and cultural heritage of the country. 

• Environment issues need to get more space in the media. The media should lake the 
role of an activist guard. It is not that ii has lo be a current topic or a part of political 
agenda that the media will pay attention to. Media people have to remain alive to their 
constitutional responsibilities arising from Fundamental Duties to see that subjects like 
environment do not become a casualty. 
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• Media has a duty to avoid presenting acts of violence, armed robberies and terrorist 
activities in a manner that glorifies the perpetrators' acts,' declarations or death in the 
eyes of the public: Fundamental Duties are not only sacrosanct but also have the 
element of compulsion requiring obedience, provided the machinery of the state 
appreciates its true nature and motivates the implementation machi~ery to~ards this 
end. The primary need, therefore, is to ensure a faithful and effective implementation of 
the existing legislation in the area covered by legislation and for prompt measures to 
legislate in the remaining field to fill the legislative vacuum. 

3.3.6 Contribution of NGOs 

Non Governmental Organizations can effectively contribute to the spreading of awarenss and inculcation 
in the citizens as the ;practical aspects of effectuation of Fundamental Duties, by evolving a variety of 
ways and means suitable to the areas of their operation. There are NGOs which have been undertaking 
such projects effectively. For instance, the Citizenship Development Society 

3.3.7 On 7'" April, 1J)79, clos-ely following the enshrinement of. Fundamental Duties of Citizens in the 
Constitution, a group of patriotic citizens with an urge to ensure effectuation of these duties and to prompt 
good citizenship values set up the Citizenship Development Society (CDS), as a registered body._ 

3.3.8 Several efforts were made to generate awareness of the importance of practising citizenship 
values. The m~in ingredients of action programmes taken up by the CDS were: 

(i) 
(ii) 

Strengthening Citizenship education at al levels of the educational ladder, 
Developing training/orientation programmes for imparting Citizenship Values to persons 
in various walks of life, · · 

(iii) 

(iv) 

Tuning and orienting •the national ethos of good citizenship values and undertaking field 
work and rural development programmes. 
Pressing and persuading the Planning Commission to lay stress on Citizenship Duties, 
Values and Cifizenship Education.,;· 

3.3.9 CDS approached the Ministry of Information and Broadcasting to strengthen their programmes 
for fostering good citizenship on AIR and Doordarshan. The Ministry accepted their request to produce a 
series of films on good.· citizenship to promote citizenship values among masses. At the Society's 
instance, a documentary film entitled "Aaramb" was produced by the Ministry's Film Division, and the film 
was telecast in 1985. ' 

' 
3.3.10 A Project entitled "Production of·Reading Material, Songs, Posters ana Slogans", for fostering 
good citizenship among adult )earners in the Union territory of Delhi was imple·mented in the 1985-86. 
Further reading material and visuals were prepared for use at the adult literacy and primary stages during 
1986-88. Preparation and publication of Hindi booklets •on citizenship duties for nee: literates was also 
undertaken by the CDS. · 

' ' 
(I 

3.3.11 A Centre for Research and' Training in Citizenship Development (C.R.T.C) .was established by 
the CDS with the following objects: /·· :' , · ,, ''' , 

,, 
a. Research in various aspects of citizenship development 
b. Designing training arid orientation· programmes for citizenship education 
c. Preparation of course materiais fa impart educatio~ in citizenship duties 
d. Providing consultation services for citizenship education · 

... ' I ' ;: : I l ' ' 

3.3.12 The CDS approached University of Mumbai to conside( introducing Citizenship Development as 
one of the important areas of graduate studies. Their Board of. Studies in Politics has accordingly drafted 
a syllabus of a Pape', entitled "Citiz~ns, Citizenship Awareness and Training in Citizenship". They have 
further informed that this· Paper will be compulsory for all the students in the faculty of Arts, Commerce 
and Science at graduate level. 
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3.3.13 Taking lead from this.initiative of Mumbai University, I.he CDS has taken up the subject of 
Citizenship Aw!!rene_ss and Tr:aining with. other Universities in India. Unfortunately, University Grants 
Commission (UGC) have. informed that they have· n_o scheme under which funds could be provided for 
promoting Citizenship Awareness at )l)_e uni~ersity level. ' 

3.3.14 As a result of two Pan~I Disc~ssions organised 6n the subject of the Citizenship Values 
enshrined in the Indian Constitution, It was decided to distil citizenship . values enshrined in the 
Constitution and prepare a Book under the title "Citizens and the Constitution". At the request of the 
Society, the Publication Division of the· Ministry of Information and Broadcasting, printed and published 
this path-breaking book. The book has been translated into some other Indian languages. A Symposium 
on this Book was organised on 2"' March: 1998 in collaboration with the India International Centre, 
Rashtriya Jagriti Sansthan and D.H. International Centre of lndic Research. 

3.3.15 To this end, the CDS is committed to focus public attention on the following: 

• Good citizenship deserves to be accorded the highest priority in national life. 

• Citizenship development should be based on values of democracy, rule of law and 
.social justice. 

• Good citizenship should be founded on a civic culture of mutual consideration and 
.accommodation between Citizens, State ~nd Civil Society. 

• Citizenship education in democratic governance is indispensable for each age group, for 
every vocation and for every station ,of life. 

• Citizens who are called upon by election, nomination or appointment to fulfill public 
responsibilities should pledge themselves to respect the rights of fellow citizens and 
carry out Fundamental Duties in letter and spirit. 

3.3.16 There are some other. NGO's which are endeavouring · through Seminars and workshops the 
Inclusion of education for personality development as a course subject in Schools. Information and 
Inculcation of Fundamental Duties has been and can be, the predominanrpart of their projects. 

3.3.17 Inculcation.in Schools 

To Inculcate effectively the human values constituting development of the whole personality of the 
student, such measures as the following are necessary :-

. 1.A class for about one hour duration for men making education and for imparting the 
Fundamental Duties enshrined in article 51A of the Constitution and also 
fundamental values from all faiths, on three days a week. 

2.A lecture to inculcate human values and Fundamental Duties by eminent persons or 
spiritual luminaries (followed by questions and answers) once in three months. 

3. Periodical essay and elocution competiticn on value based topics. 
4. Yearly awards to students who stand first in translating the values into reality. 
5.Active involvement of parents In the inculcation of human values. 
6.Annual meet of teachers to evaluate the performance of value based education. 

3.3.18 It is only when devotion, dedication and. determination .to duties. become a. habit or a part of 
nature and chracter of the citizen that it will be implemented ln.·daily. life. Nature and, chracter are 
formed, and the personality is developed, during the fomative period of life that is the age of 6 to 17 
years. It is at this stage of life (and that is generally the period when boys and girls are at school that 
their nature and chracter are made by teachers. It is the teacher, with whom boys and girls are for six 
hours, or so physically, but more than. 10 ··hours a day mentally, that ·can construct the nature and 
character of the citizens in the making. It ·is the Guru (Teacher) whose prime duty is to inculcate human 
values In the SHISHYA (Pupil) 
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3.3.19 The role of parents is first to inclulcate Sanskars in their children; not only by precept but more· 
so by practice; and, secondly, to cooperate with the teachers through vigilance that their child practices in 
daily what he learns in the school, particularly the lessons in all round development of personality. 

3.3.20 .The role of school management is to extend necessary support to the teachers and to provide 
necessary facilities for inculcation of human values in the st~dents. 

"The greatest ·01 all the means for ensuring the stability of the 
Constitution is the--education of citizens in the spirit of the 
Constitution". 

Adstotle 

3.3.21 It will be only appropriate .if ,in all forms of oaths or affirmations prescribed under the Third 
Schedule to the Constitutio·n. the following words be added-: · · · · 

~ - ' ' i ' 

" ..•.. and that, being fully conscious of the fact that' I am first a ditiien of India 
and then anything ~lse,. ,I shall sincerely discharge· all the Fundamental 
Duties enshrined in Part-1\IA of the Constitution" ... · · • · · · · · :' · 

'.' - . '. ,' ·. 
,And this pledge should b~.reneweci" every· ye'ar ~~ the 3''. day of January at :an Jssembly of ali 

persons holding public office, in alJ public·iristitutions- legislative, judicial'and executive.,·. 
. . , - ' 

3.4 Aspiration 
.) 

3.4.1 Sincere and effective inculcation of Fundamental Duties particularly in the Y\)Unger generation 
will automatically give rise to aspiration to translate them into ·daily life. The test whether inculcation has 
been sincere and effective is as to whether aspiration, has arisen in the minds of the students, to 
implement the Fundamental Duties. · · · · ' 

3.4.2 Inculcation precedes ~nd implElmentation foliow~ asp.itation. -:-. · 

' 
3.4.3 To make citizens aware of and· to aspire for .implementation of the Fundamental Duties in daily 
life must be the primary concern and obligatiqn of the State. To· that end, ,s.u_itabl~,"p(ovisions could be 
added in due course in Part IV of the Constitution. · ' · · ' · · 1• • " 

, 1 • - ,. , ,•:, 1 " ' I l ·'. ,, • I ;; • ·1, ' ' 

3.4.4 In · every educational institutipn ;whether p~bli~ or. private, the entire · !~aching staff and the 
students of the school or college or the ·universi_ty, ~s the ,cas_e _may be, should tak~- th~ following pledge 
on the .opening day and the closing day of each academic session: · 

"I do solemnly and faithfully undertake' to perform / discharge the entire 
Fundamental Duties enshrined in ·l?art-lVA:6nhe Constitution". , 1: 11 

' . ; ! . ' , t ! ' ' ' • 

3.4.5, Every holder .of a public office .(wheth~r .. polif(cal, acaden;,_ic,, adminis\r,ativ~. ~ducational or 
otherwise rendering public services) i,s fir~!. a citizen and. tt,en office0hol\Jer. Ev~ry office, ho.Ider should b_e 
conscious of his added responsibility of himself 1seUing a"good example' of goo_d citizenship by translating 

- ' . ' ' ' . . . • ' . f j, • • • 

into da!ly. life the Fundamental Duties. enshri,ned i,n ~-~i9l~. 51~ and" th~repy 1in,duce~ f~llow ·citizens 
particularly those within the sphere of his power and· influence, to do"the same'thing. · And all this .he 
should do particularly in the discharge of' his official dutiesi and also in his. individUai personal life as a 
citizen. For instance, the holders of political office like Prime Minisier, Chief Mihist~rs of siates, Ministers 
and Members of Parliame.nt, Memtiers of Legislative Assehibiies and· Meinb1ers tlf' LJgislative Councils 
should be persons who sincerely promote harmony and the· spirit of common brotherhood amongst all the 
people in India transcending religion'. linguistic "arid regional' ·or 'sectional diversitf~s. Such of them who 

,- • , "•. 'I' • . " . I' I '1 1 
thrive on caste and community - based electoral politics: whose outlook is sectarian ~nd who regularly 
espouse the cause of the community •or the ot~er O( whcl _d9 not show: equal: respect to all religio_ns and 
persons belonging to different religions, cannot set· an example in, the matter of .qi:lcharging Fundamental 
Duties. Similarly leaders, who in -the past I had orgbnized;' violent dembhstraiibns or indulged in 
destruction of public_ property or allowed ·d_epletion of ;_f9rest~ a'nd· polluti9n of lakes ·and rivers or 
responsible for destruction of wild life cannot inspire other 'citizens to follow the Fundamental Duties. 
These illustrations apply with equal force lb the teaching comr\1unity and' other public servants. . ' · 

,I '• I : ' 

397 



3.4.6 Every public servant before he assumes charge of his office shall take a pledge (standing before 
the entire staff of the office) : · _ 

"I solemnly pledge myself to discharge. as a citizen of India, all the Fundamental Duties 
e_nshrined in Part-lVA of the Constitution". And this shall be renewed every year on the 3'' January. 

3.5 lmplementatlon 

3.5.1. The following suggestions for the amendm~nt of the Co~stiiution have been received to ensure 
the-full implementation of the Fundamental Duties. -

(I) The opening words of Article 51A should be reworded as follows: . 
"Every citizen of India shall implement in dally _life the following duties": 

(11) Article 51A should be shifted to Part II (Citizenship) of the Constitution. 
(Ill) Suitable changes may be carried out to make Fundamental Duties to form a 

.compendium with the Fundamental Rights. 

3.5.2 It will be premature to think of amending the Constitution without making a determined effort to 
educate the citizens in the spirit of the Constitution. If the suggestions made above for effectuating the 
Fundamental Duties are effectively carried o~t a responsible citizenry may be expected to tackle 
successfully the basic problems at home and ensure that India· occupies the rightful place ab.road. The 
discussion in Part IV on enforcement brings· out the legal and legislative support which is already 
available for practical actions and programmes to effectuate Citizenship Value. 

PART-IV 

Enforcement of Fundamental Duties 

4.1.1 The Fundamental ~ights In Part 111,' the Directive Principles of State Policy ln Part IV and the 
Fundamental Duties in Part IVA form a ~ompendlum and have to·be read together. 

4.1.2 It ,Is true that there is no legal sanction provided for violation or non-performance of Furydamental\ 
Duties.- There Is neither· specific· provision for enforceability nor any specific prohibition. ·· However, _ 
Fundamental Duties have an Inherent eiementof compulsion regarding compliance. .. _ i 

4.1.3 Out of the ten clauses in articl~ 51A, five are positive duties and the other five are negative 
duties. Clauses (b), (d), (f), (h) and 0) require th'e citizens t? perform these Fundamental Duties actively. 

. . 
4.1.4 It i~ said that by their natµr11, it Is not practicable to enforce the Fundamental Duties and they 
must be left to the wlll and aspiration of the citizens. ·However, In the case of citizens holding public 
office, each and all Fundamental Duties can be enforced by suitable legislation and departmental rules of 
conduct. Appropriate sanctions can be provided for lapse in respect of each Fundamental Duty and it is 
quite practicable to enforce the sanction 11gainst every citizen holding a public office; for instance, 
departmental promotions can be deferred, Increments can be withheld, etc. If an officer takes part in a 
strike or stalls the proceedings of his institution, he can be made to forgo the salary for that day. : 

4.1.5 Lik~wise, sanctions can be provided for professional bqdi~s .such as the Bar Council of India. the 
Medical Council of lndla,.the Institute of Chartered Accountants and the Institute of Engineers, etc. · 

4.1.6 _ II is no longer correct to say that Fundamental Duties enshrined in article 51A are not 
enforceable to ·ensure their implementation · and are a mere reminder.. Fundamental Duties have the 
element of compulsion regarding compliance .. What is needed is to enact suitable legislation wherever · 
necessary to require obedience of the duties by the citizens; with legal sanctions. There -is need for. 
comprehensive legislation in this area to · ensure , a faithful and effective implementation of the · 
Fundamental Duties. · 
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4.1.7 A number of judicial decisions are available towards the enforcement of certain clauses u_nder 
Article 51A. Comprehensive legislation is needed for clauses (a). (c). (el. (ql and (i). The remaining 5 
clauses. which are exhortation of basic human values. have to be developed amongst citizens through .. 
the education system by creating proper and graded curricular input from primary \eve\ of education to 
the higher and professional levels. 

4.2 Judicial pronouncements 

4.2.1 In Chandra Bhavan Boarding and Lodging. Bangalore Vs. The State of Mysore and Anr .• (1969) 
3 sec 84. challenge was laid to a notification fixing minimum rates of'wages, the problem posed before 
the court was to·strike a balance between two propositions: one, should not a worker be paid, by way of 
minimum wages, an amount which would enable the two _ends meet and to survive: and on the .other 
hand, -fixing of minimum wages may result in the industry or the unit being killed taking away its right. to 
exist. The court held that freedom of trade does not mean freedom to exploit. Nor do the provisions of 
the Constitution are the barriers to progress. They provide a balance for orderly progress iowards the 
social order contemplated by the Preamble of the Constitution._ The court held: 

"It is a fallacy ta think that under our Constitution there are only rights and no duties. · 
While rights conferred under Part-II/ are fundamental, the directives given under 
Part-IV are fundamental in the governance of the country. · We see no conflict on the 
whole between the provisions contain_ed in Part-I/I and Part-IV. They are 
complimentary and supplementary .to each other. The provisions of Part-IV enable 
the legislatures and the Government to impose various duties on the citizens. The 
provisions therein are deliberately made elastic because the duties to be imposed 
on th!) citizens depend on the extent to which the Directive , Principles are 
implemented. The mandate of the Constitution is to build a welfare society in which 
justice - social, economic and political, shall inform all institutions of our national life. 
The hopes and aspirations aroused by the Constitution will be belied if the minimum 
needs of the lowest of our citizens are not met.,; · 

4.2.2 Officers in All-India Services (Administrative, Forest, Police, etc.) were not taking the training 
seriously resulting in deterioration of the services. Service Rules were amended so as to give weightage 
to the training and penalize· the failure. On a challenge being, laid to the constitutionality of the 
amendment in the Rules in Mohan Kumar Singhania & Ors. Vs. Union of India & Ors., (1992) Supp.1 
SCC 594. · in order to uphold the validity of the amendment, Ratnavel Pandian. J. drew strength from 
article 51A, Referring to clause (j). which commands every citizen of India to strive towards excellence in 
all spheres of individual and collective activity so that the nation constantly rises to higher levels of 
endeavour and achievement, it was held that the effort taken by the Government in giving utmost 
importance to the training programme of the selectees so that this higher civil service being the topmost 
service of tl)e country is not wasted an_d does not become fruitless during the , training i period is in 
consonance with the. provisions of article 91A (j). The constitutionality of the amendment was, thus, 
upheld. 

• • I 
4.2.3 In several cases, the Supreme Court has upheld the validity of laws. relating to · ecology and 
environment and has made directions binding'the citizens and the State finding the source oi power.to do 
so in article 51A. In Rural Litigation and Entitlement Kendra & Ors.,Vs. A State of Uttar Pradesh & Ors., 
(1986) Supp. sec 517, Ranganath Misra. J, held. · 

"Preservation of the environment and keeping the ecological balance unaffected is 
task whjch not only governments but also every citizen must undertake. .ft is a 
social obligation and let us remind every Indian citizen that it is his Fundamental 
Duty as enshrined in Article 51A (g) of the Constitution." 

4.2.4 -,In Rural Litigation and Entitlement Kendra, Dehradun & Ors. Vs. State of,U.P. & AIR 1985 SC 
652, in order to prevent imbalance to ecology and hazard of healthy environment being created due to 
working of lime-stone quarries, the Supreme Court directed the quarries lessees being cancelled ·and 
lime-stone quarries being closed down permanently. The.directions were issued in face of fundamental. 
right to trade and business ~nd the right to earn livelihood. Assigning paramount .significance to 
Fundamental Duties and rather placing the Fundamental Duties owing to people at large above the 
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fundamental right of a few individuals the court: held that such closure would undoubtedly cause hardship, 
"but it Is a price that has to be paid for protecting and safeguarding the right of the people to live in 
healthy environment with minimum _disturbance. of ecological balance and without avoidable hazard to 
them and to· their cattle;. homes and· agricultural land and undue affectation of air, water and 
environmenr. 

4.2:5 In Sachldanand Pandey & Anr. Vs. State of West Bengal & Ors., (1987) 2 sec 295, the court 
expressed in- unmistakable terms that whenever a problem of ecology is brought before the court, th.e 
court is bound to bear in mind article 48A of .the Constitution and article 51A (g) which proclaims the 
Fundamental Duty of every citizen- of India to protect and Improve the· natural environment including 
forests, lakes, rivers anil wild life; and to·have comp,isslon·for living creatures. Policy decisions taken by 
State are not· ordinarily to be interfered with by the courts. But If it is the question· of giving effect to the 
Directive Principle and the Fundamental Duty, the court Is not to shrug its shoulders- and say that: 
priorities are a matter of policy not to be touched by court; the court- may always give necessary: 
directions so-as to secure implementation of Directive Principles and Fundamental Duties. : 

4.2.6 In State of Punjab & Ors. Vs. G.S.Gill and Anr.: (1997) 6 SCC 129, kindling the spirit of clauses' 
(e) and 0) of article 51A and the Directive Pri~ciple contained In article :!8 (1), the court reminded the 
administrators of the· government that they too are primarily the· citizens and, therefore, their vision 
should be- of national interest.· 'The primary responsibility of an administrator is to perform his functions· 
in the· services of the nation as an enlightened citizen to strengthen a new democratic -state_ The public 
administrator should ·get rid of all ·mental reservations on· narrow• considerations. of caste, religion, 
sectional or regional. He should have a wider concern· for society as a, whole.' Otherwise he is not 
worthy to be an administrator or enlightened citizen to work for others. In public administration, 
responsibility is of highly personal and moral quality· and· is not necessarily related to formal status of 
power, although it is probably true that greater power brings greater responsibility." In short, the court 
held that the Fundamental Dulies·oblige.the administrators of the government to be good administrators_ 

4.2.7 In M.C:Mehta (II) Vs. Union of India & Ors., (1998) 1 -sec 471, article 51A containing 
Fundamental Duties of citizens was read casting duties on the government and for issuing certain 
directions consistenUy with article 51A Directions were:-

(i) -- the Central Government shall direct to the educational institutions throughout 
India to teach at least for one hour in a week, lessons relating to protection 
and the improvement of the natural environment including forests; lakes, rivers 
and wild Ille in the first ten classes; 

(ii) the Central Government shall get text books written for the said purpose and 
distribute them to the educational institutions free of cost; 

(iii) the children shall be taught about the need for maintaining cleanliness and 
with the cleanliness of the house, both inside and outside and the street in 
which they live; 

(iv) the Central Government shall consider training of teachers who· teach this 
subject by the introduction of short-term courses for such training; 

(v) the Central Government, the Government of the States and all the Union 
Territories shall consider desirability of organizing "Keep the city/town/village 
clean··week; 

(vi) to create a national awareness of the problems faced by the people by the 
appalling all round deterioration of the environment. 

4-2.8 In Vellore Citizens' Welfare Forum vs_ Union of India, (1996) 5 sec 647 and Bandkhal and 
Surajkund Lakes matter, (1997) 3 sec 715, the Supreme Court recognized 'The Precautionary Principle' 
and the 'The Polluter pays' principle as essential features of 'Sustainable Development' and part of the 
environment law of- the· country. Article 21, Directive Principles and Fundamental Duty clause (g) of 
article 51A were relied on by the Supreme Court for spelling out a clear mandate to !he State to protect 
and improve the environment and to safeguard the forests and wild life of the country_ The court held ii 
mandatory for the State Government to anticipate, prevent and attack the causes of environment 
degradation. 

4.2.9 · state of U.P. Vs. Yamuna Shanker Misra & Anr., (1997) 4 sec 7, is an interesting case where 
the object of writing the confidential reports and making entries in the character rolls were read in the light 
of article 510) as giving an opportunity to a public servant- to improve excellence. The net of this 
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Fundamental Duty was spread so wide by the court as to spell out the eternal values of honesty, integrity, 
good conduct and efficiency getting improved in the performance of public duties and standard of 
excellence in services constantly rising to higher levels so as to be a successful tool to manage the 
services with officers of integrity, honesty, efficiency and devotion. 

4.2.10 The Slate of A.P. appointed a person as Poet laureate in Telugu with an honorarium initially for 
five years and then for life accompanied by certain attractive perks. The successor government 
terminated the appointment. The learned poet challenged the termination. Though the High Court did 
not doubt the eminence and achievement of the petitioner, however, tracing the history of such 
appointments, the court found that it was not a recognition of merit but, in essence, a royal mirth-maker a 
reward for solemn flattery for the king. Referring to article 51A 0), Justice P.A.Chaudary said - "I have 
no hesitation in holding that the wild celestial fire that ever burns in the mortal frame of man should not be 
quenched either by indifference or mediocracy . . .. .. . . . . . . . . . . ... But when the State undertakes to promote 
excellence it can do so only through the methods which our Constitution permits it to adopt. Rewarding 
of sycophancy only helps to retard the growth of efficiency and excellence. Conferment of poet 
Laureateship which more of less looks life conferment of a title may be a constitutional anathema". [Dr. 
Dasarathi Vs. State of Andhra Pradesh AIR 1985 AP 136]. · 

4.2.11 Another interesting case is from Calcutta High Court. Syllabus was prescribed for readings in 
history in the State of West Bengal. West Bengal Head Masters' Association laid challenge to the 
syllabus as violative of inter-alia article 51A (b) of the Constitution inter alia. The grievance was that the 
syllabus lays emp~asis on studying Bolshevik, Chinese and South-East Asia Revolutions but it does not 
specifically mention whatsoever on the social, literary, scientific, religious or political Indian Leaders, not 
the requisite emphasis on different phases of freedom movement in India. The association pleaded a 
fundame_ntal right to read the Indian history. A Division Bench of the Calcutta High Court in West Bengal 
Head Masters' Association & Anr. Vs. Union of India & Ors., AIR 1983 Calcutta 448, held that there was 
no such Fundamental Right, · 

"Article 51A(b) imposes a duty on every citizen of India to cherish and follow the 
noble ideals which inspired our national struggle for freedom. The performance of 
the duty is quite personal to every citizen of India. No duty has been imposed on 
the State, but on the citizens of India. There is much deference between right and 
duty. While a right can be claimed against another, duty has io be performed. It is 
not necessary for us to consider whether the duty imposed on every citizen of 
India ·under article 51A of the Constitution can enforced against a citizen or not. A 
citizen cannot claim that he must be properly equipped by the State so as to 
enable him to perform his duties under article 51A which does not confer rights but 
imposes certain duties. So a student cannot claim that he must be taught the 
Indian history in class VIII so that he can perform his duty under clause (b) of 
article 51A of the Constitution." 

4.2.12 In Bijoe Emmanuel vs ~ate of Kerala, AIR 1987 SC 8 at pp.751, 752 it has been held that 
there is no provision of law which obliges anyone to sing the National Anthem nor is it disrespectful to the 
National Anthem if a person who stands up respectfully when the National Anthem is sung does not join 
the singing. It is true thararticle .51A (a) of the Constitution enjoins a duty on every citizen of India "lo 
abide by the Constitution and respect its ideals and institutions, the National Flag and the National 
Anthem". Proper respect is shown to the National Anthem by standing up when the National Anthem is 
sung. It will not be right to say that disrespect is shown by not joining in the singing. II was observed that 
there was no law enacted by Parliament making it obligatory to comply with article 51A(a). The Supreme 
Court allowed the petition filed by the children and directed the authorities to re-admit the children into the 
school .. The court ended their judgment by adding - "our tradition teaches tolerance; our philosophy 
preaches tolerance; our constitution practices tolerance; let us not dilute it." In another matter the 
correctness of this decision has been doubted. The matter has been referred to a Constitution Bench of 
the Supreme Court, which would examine correctness of the decision and also many a relation aspects. 

4.2.13 The Supreme Court in Vishaka and others Vs. State of Rajasthan (AIR 1997 SC 3011) found it 
necessary for protection of working women from sexual harassment to lay and by this the classical 
exercise of the law making powers under article 141 of the Constitution laid: 
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"!t is necessaiy and expedient for employers in wor1< places as well as other responsible persons 
or institutions to observe certain guidelines to ensure the prevention of sexual harassment of women: 

(1) The Duty of the Employer or other responsible persons in wor1< places 
institutions: 

and other 

It shall be the duty of the employer or other responsible .Persons in wor1< places ·or other 
institutions to prevent or deter the commission of acts of sexual harassment and to provide 
the procedures for the resolution, settleoient or prosecution of acts of sexual harassment by 
taking all steps required. 

(2) Definition: 

For this purpose, · sexual harassment includes such unwelcome - sexually -determined 
behaviors (whether directly or by implication) as: 

(a) physical contact and advances; 
(b) a demand or request for sexual favours; 
(c) sexually coloured remarks; 
(d) showing pornograptiy; 
(e) any other unwelcome physical, verbal or non-verbal conduct of sexual nature. 

Where any of these acts is committed in circumstances where under the victim of such 
conduct has a reasonable ap1>rehension that in relation to the victim's employment or work 
whether she is drawing salary, or honorarium .or voluntary, whether in Government, public 
or private enterprises such conduct ·can be humiliating and may constitute a health and. 
safety problem. It is discriminatory for instance when the women has reasonable grounds 
to believe that her objection would disadvantage her in connection with her employment or 
work including recruiting or promotion or when it created a hostile work environment. 
Adverse consequences might be visited if the victim does not consent to the conduct in 
question or raises.any objection thereto. 

(3) Preventive Steps: 

All employers or persons in charge of work place whether in the public or private sector 
should take appropriate steps to prevent sexual harassment. · Without prejudice to the 
generality of this obligation they should take the following steps: -

(a) Express prohibition of sexual harassment as defined above at the work place 
should be notified, published and circulated in appropriate ways. 

(b) The rules/regulations of Government and Public Sector bodies relating to 
conduct and discipline should include rules/regulations prohibiting sexual _ 
harassment and provide for- appropriate penalties in such rules against ·the 
offender. 

(c) As regards private employers steps should be. taken to include the aforesaid 
prohibitions in the_ standing orders under the Industrial Employment (Standing 
Orders) Act, 1946. 

(d) Appropriate work conditions should be provided in respect of work; leisure, 
health and hygiene to further ensure that there is no hosUle environment 
towards women at work places and no employee woman should have 
reasonable grounds to believe .that she is disadvantaged in connection with 
her employment. 

(4) Criminal Proceedings: 

Where such conduct amounts to a specific offence under the Indian Penal Code or under 
any other law, the employer shall ini~ate appropriate action· in accordance with law by 
making a complaint with the appropriate authority. In particular,. it should ensure that 
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victims, or witnesses are not . victimized or discriminated against while dealing with 
complaints of sexual harassment.· The victims of sexual harassment should have the option 
to seek transfer of the perpetrator or their own transfer. 

(5) Disciplinary-Action: 

Where such conduct _amounts to misconduct in employment as defined by the relevant 
service rules, the employer• in accordance with those rul,es should initiate appropriate 
disciplinary action. 

(6) Complaint Mechanism: 

Whether or not such conduct constitutes an offence under law or a breach of the service 
rules, an appropriate complaint • mechanism should be created . in the employer's 
organization for redress of the complaint made by the victim: Such complaint mechanism 

, should ensure time bound'treatment of complaints. ' 
(7) Complaints Committee: 

The complaint mechanism, referred ·10 in (6) above, should· be adequate, to provide, where 
necessary, a Complaints Committee, a special counsel or 'other support- service, including 
·the maintenance of confid~ntiality. 

A woman should head the Complaints Committee and not less half of its member should be 
women. Further, to prevent the possibility of any undue pressure or influence from senior 
levels, such Complaints Committee should involve a third party, either NGO or other body 
who is familiar with the issue of 'sexual harassment. , , 

The Complaints Committee must make: an annual report :to the Government department 
concerned, of the complaints and action taken by them. , . . ' . 

The employers and p~rson ~ri charge will also report on !h
0

e .compliance with the· aforesaid 
guidelines' including on· the_ reports of the Complaints Committee· to the Government 
department. 

(8) Workers' Initiative: 

Em.ployees should be 
0

allowed to raise issues of sexual harassment at workers' meeting and 
in other appropriate forum and it should _be affirmatively discussed in Employer-employee 
Meetings. · : · 

(9) Awareness: 

Awareness of the rights of female employees in this regard should b~ created in particular 
by· prominently notifying the guidelines ·(and· appropriate legislation- when enacted on the 
s_~bject) in. a suitable manner. · · ' · 

;, ' 
(10) Third f'.arty Harassment: , 

Where ·sexual harassment occurs as a result of an act oi omission by any third party or 
outsider, the employer and person in ch~rge will take all steps necessary and reasonable to 
assi~t the affected person: in terms of.support and preventive action. 

. ', 
(11) The Central/State Governments.are requested to consider 'adopting suitable measures 

including legislation to ensure that the guidelines laid down by this order are also observed 
by the el)lployers in Pri_vaie s~ctor. · · 

(12) These guidelines. will not prejudice any rights available under the Protection of Human 
Rights Act, 1993. 
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Accordingly, we direct that the above guidelines and norms would be strictly observed in all 
work places for the preservation and enforcement of the right to gender equality of the· working 
women. These directions would be binding and enforceable in law until suitable legislation is 
enacted to occupy the field. These Writ Petitions are disposed of accordingly." . . 

4.2.14 It was also observed· that these guidelines would not prejudice any rights available under. the 
Protection of Human Right Act, 1993. These were the most effective·measures for enforcement of the 
Fundamental Duties; in particular to renounce practices derogatory to the dignity of women - a 
Fundamental Duty enshrined in clause (e) of article 51A, in the effectuation of that duty. 

4.3 Justice Verma Committee 

4.3.1 The Government of India announced the setting up of a Committee under the Chairpersonship of 
Justice J.S Verma, former Chief justice of India, and presently Chairnian, National Human Rights 
Commission (NHRC). vide Order No. 16-23/98 sch. 1 dated 21 July 1998 "to work out a strategy as well 
as methodology of operationalizing a countrywide programme for teaching fundamental Duties in every 
educational institution as a measure of inservice training", in accordance with the Terms of Reference 
stated below: 

4.3.2 The Terms of Reference of the Committee were as follows: 
1. To develop a ·package for teaching Fundamental Duties at primary secondary, senior 

secondary and university levels. 
2. 

.·3_. 
To decide the activities as part of curriculum and co-curricular a_ctivities. 
To revjew the ·exiting programme already being implemented by the NCERT under the 
national Curriculai-Framework and the need for identifying additional inputs into it. 
To develop programme packages for the training of citizens through non-formal 
education/ adult education programme/ media (print,_electronic, etc.) 

4.3.3 The Committee attempted to analyze the issue cif teaching of Fundamental Duties at all levels of 
education thro'ugh improvement of the content and process, particularly of school education and teacher 
education, including interventions through curricular, co-curricular and media inputs, both print and 
electronic. 

4.3.4 In order to devote its thinking on the issue of operationalization of the teaching of Fundamental 
Duties, the Committee decided to study this issue in its holistic perspective and came ·out with a report on 
October, 1999. The salient recommendations made in this report are detailed in Annexure I and cover 
aspects such as the following: 

,- General awareness and consciousness. 
;.. Optimising benefits from existing schemes/ programmes. 
;... Protection and improvement of environment. 
-, Reorienting approaches to school curriculum. 
:..- Elimination of gender bias. 
Y Reorienting teacher education programmes. 
;. Incorporating Fundamental Duties in higher a~d professional education 
;... People's representatives from Panchayats to Parliament. 
► Public administration and civil servants. 
► Administration and justice. 
;. Business and indust,y. 
}.- Media. ' 

4.4 Available Legal Provisi_ons 

4.4.1 The Verma Committee was conscious of the fact that any non-operationalization of Fundamental 
Duties might not necessarily be the lack of concern or non-availability of legal and other enforceable 
provisions; but it was more a case of lacuna in the strategy of implementation .. It, therefore, thought it 
appropriate to list in brief some of the legal provisions already available in regard to enforcement of 
Fundamental Duties: A summary of such legal provisions is given below: · 
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i. In order to ensure that no disrespect is shown to the National Flag, Constitution of India and the 
National anthem, the Prevenljon of Insults to Nationa( Honour Act, 1971 was enacted. 

ii. The Emblems and Names (Prevention of Improper Use) Act 1950 was enacted soon after 
independence, inter alia, to prevent improper use of the National Flag and the National Anthem. 

iii. In order to ensure ·that the correct usage regarding the display of the National Flag is well 
understood, the instructions issued from time to time on the subject have been embodied in Flag 
Code of India, which has been made available to all the State Governments, and Union territory 
Administration (UTs). 

iv. There are a number of provisions in the existing criminal laws to ensure that the activities which 
encourage enmity between different groups of people on grounds of religion, race, place of birth, 
residence, language, etc. are adequately punished: Writings, speeches, gestures, activities, 
exercise, drills, etc. aimed at creating a feeling of insecurity or ill-will among the members of 
other communities, etc. have been prohibited under Section 153A of the Indian Penal Code 
(!PC). 

v. Imputations and assertions prejudicial to the national integration constitute a punishable offence 
under Section 153 B of the !PC. 

vi. A Communal organization can be declared unlawful association under the provisions of Unlawful 
Activities (Prevention) Act 1967. 

vii. Offences.related to religion are covered in Sections 295-298 of the !PC (Chapter XV). 

viii. Provisions of the Protection of Civil Rights Act, 1955 (earlier the Untouchability'(Offences) Act 
1955) 

ix. Sections 123(3) and 123(3A) of the Representation of People Act, 1951 declares that soliciting 
of vote on the ground of religion and the promotion or attempt-to promote feelings of enmity or 
hatred between different classes of citizens of India on the grounds, of religion, race, caste, 
community or language is a corrupt practice. A person indulging in a corrupt practice can be 
disqualified for being a Member of Parliament or a State Legislature under S_ection SA of the 
Representation of People Act, 1951. 

4.5 Suggestions for Further Action 

4.5.1 The recommendations made by Justice Verma Committee on Operationalisation of Fundamental 
Duties of Citizens (Annexure 1) deserve to be reiterated forcefully. In particular, it is suggested that there 
is imperative need for wider dissemination of information and generating greater awareness in regard to 
the Fundamental .Duties of citizens and obligations of citizenship. This must assume the dimensions of a 
peaceful, nation wide, mass-based movement This can be done through -

.. 

(a) 
(b) 

(c) 

(d) 

(e) 

(f) 

.l 
organization of advocacy and sensitization programmes, 
display of the text of article 51A 'Fundamental Duties' prominently in government 
publications,, diaries calendars, offices and at public places, 
radio and video spots highlighting important' messages related to Fundamental 
Duties on AIR, Doordarshan and other channels, 
setting lip an autonomous body to act like ombudsman on citizenship values and 
for overseeing operationalisation or effectuation of Fundamental_Duties, 
publication of small booklets on various aspects of Fund_amental Duties written in 
simple language and aimed at different levels of citizens through non-formal 
education, open schooling, adult education, and universalisation of literacy 
programmes 
circumspection by electronic media on programmes, serials, pictures, news and 
advertisement affecting morality, de_cency and cultural values and heritage of the 
country, 
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(g) activist role by electronic and print media in the matter of.Fundamental Duties like 
protection of the environm_ent, 

(h) media avoiding the glorification of acts of violence, armed robberies, and terrorist 
activities; arid . · 

(i) the state machinery ensuring the effectuation of Fundamental Duties, where 
necessary, by prompt legislation. 

4.5.2 The benefits from the already existing schemes need to be optimised by monitoring work of NGOs 
and other institutions operating government-funded schemes focussed on aspects of national integration, 
communal harmony, culture and values, and environment, in tune with the spirit of clauses (e), (f) and (g) 
of article 51A and making mid-course co.rrecllons where necessary. 

4.5.3 The Directive Principle of State Policy in article 48A, the Fundamental Duty in article 51A (g) and 
the existing laws in the area need fo be implemented and enforced in the light of the judgments of the 
Supreme Court. 

4.5.4 There Is need for fundamental transformation in the direction and approach to curricular and co- , 
curricular activities for imparting education in schools· and teacher training institutions. This can be done 
by-

(a) publishing the content of Fundamental Duties through books published by the NCERT 
and School Textbook Bureaus, 

·, (b) presenting each clause of article 51A through anecdotal talks, at morning assemblies 
at schools, 

(c) organising seminars, debates, competitions on different aspects of Fundamental 
Duties of citizens, and 

(d) designing an instructional design for education in Fundamental Duties that fits into the 
present day multi-channel environment where learning accrues from a variety of 
sources at home, school, community, print and electronic media. 

4.5.5 In order to ensure dignity of women, gender biases and sex-stereotyping must be eliminated from 
all textbooks both at state and national levels. 

4.5.6 Programmes of education for school teachers and higher and professional courses have to be so 
designed as to enable communication of the content of Fundamental Duties of citizens and the value of 
abiding by them. What is needed is a vigorous advocacy with state. educational agencies, teacher 
education institutions and university departments for inclusion of Fundamental Duties component in 
curricula. All courses in Human.Rights should also include Fundamental Duties: 

4.5.7 An independent comprehensive unit encompassing .familiarisation. wilh the Constitution of India 
and Fundamental Duties of citizens thereunder need to be incorporated in the elementary and secondary 
teacher education courses. 

. . 

4.5.8 NCC should be made compulsory in all pre-service teacher education institutio.ns. This would 
promote the values of sovereignty, unity and integrity ofthe nation. 

· 4.5.9 The need to shift emphasis from rights to duties in all walks of life is indeed urgent. Undue 
emphasis on one's own rights without any awareness of one's duties is not a sign of good citizenship. 

4.5.10 The Fundamental Duties set out in article 51A were not intended to be legally enforced by one 
citizen against the other. They are like the Ten Commandments which every citizen 'is expected to bear in 
mind and conduct himself towards the State and society accordingly. Therefore, the endeavour of the 
State should be not so much -to give teeth to the Fundamental Duties but to spread awareness of the 
duties among the people. 

4.5.11 fhe· courts in India have b·een taking note of the Fundamental Duties iri judicial decisions. Being 
provisions of the Constitution, the courts will have due regard to the Fundamental Duties in interpreting 
the text of the Constitution. They will also be justified in moulding relief in individual cases having regard 
to the antecedents of the person seeking relief, particularly judged by the yardstick of Fundamental 
Duties. 
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4.5.12 Some of the expressions used in the· Fundamental Duties. may be. elaboraied or explained to 
facilitate better understanding. For instance, "the noble· ideals which inspired our national struggle for 
freedom", may be explained to include'--

(a) 'putting an end to foreign rule, 
(b) ushering in a Government of the people, by the people and for the people and 
(c) securing to all citizens justice, liberty and equality,· and -promoting among them all 

fraternity and unity. 

4.5.13 It is suggested that a few more Fundamental Duties, namely, duty to vote in an election, duty to 
pay taxes and duty to resist injustice may be added in due course to article 51A in Part IVA of the 
Constitution. 

. ' 

.I 
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QUESTiONNAIRE 
ON 

EFFECTUATION OF FUNDAMENTAL DUTiES OF CITIZENS 

1. Are you aware of article 51A of the Constitution of India which requires every citizen of India to 
discharge 1 O Fundamental Duties? ' 

Yes 
□ 

No 
□ 

2. Are you familiar with the ideals and institutions of the Constitution? 

Yes □ No □ 
3. Are your neighbours and other citiiens respecting the ideals and inslilutions of the Constitution? 

Yes □ No □ 

4. Are your leaders who represent your Constituency, respecting the ideals and institutions of the 
Constitution? 

Yes D No □ 
5. Whether your neighbours/other citizens cherish and follow the noble ideals which inspired our 
national.struggle for freedom? 

Yes D No □ 
6. Whether your leaders who represent your Constituency follow those noble ideals? 

Yes D No D 

7. Is it necessary to inculcate those noble ideals in the school going children? 
Yes D No D 

8. Do you believe in the sprit of common brotherhood amongst all the people of India with different 
languages, cultures, etc.? 

Yes D No □ 
9. Whether the solution is to select from school students belonging to Scheduled Castes and 
Scheduled Tribes and give them special education and special coaching so that they can be brought to 
the level of their fellow students in the general category and compete with them? 

Yes D No D 

10. Whether by law practices derogatory to the dignity of women can be eradicated? 

Yes D No □ 
11. Whether punishment provided in the law for practices derogatory to the dignity of women are 
suitable and adequate? 

Yes D No □ 
12, Whether you value the rich heritage of our composite culture? 

Yes 
□ 

No 
□ 

13. Whether there is onslaught of western culture on the minds of our younger generation? 
Yes D No D 
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14. Whether you are in favour of complete ban 'On scenes of violence, vices and vulgarity being 
·depicted on the 1V screen? • , 

Yes D □ 
15. Whether you discourage or discourage your children from witnessing the scenes of violence, vice 

;;, and vulgarity on the TV? - · 
' 

Yes,· D No □ 
16.. Whether you have taken determined resolutiori within yourself not to speak untruth, not to do 
"Hinsa'? 

Yes 0 .No 'D 

17. Whether you have taken a determined resolution within yourself not to take or give bribe? 

Yes □ No' □ 
·18. Whether the laws have been able to eradicate corruption or to contain it? 

Yes . D No □ 
19. . Whether human. values _rnust be inculcated in schooi students by providing ii as a subject of 
study? ,. 

Yes 
□ 

No' 

20. Do you inculcate' 'human values in your children so that .·excellence be always their aim in 
whatever duty/work is assigned to them? 

[:] . No 

21. Whether your neighbo~rs are striving ,'towards excellence · in the spheres of their individual 
activity? . 

Yes.· □·· 'No □. 

22._ Whether Fundamental Duties under clause (b), (f) and 0) have the potential to raise our country 
, to the highest level? 

I' 
" 

Yes □, No 

· 23, Whether the Fundamental Duties under clauses (b), (f) and 0) ca~ be enforced by law? 

' ,i 
Yes □ No ·□ 

24. Whether inculcation of human values is the solution? 

Yes D No. □ 
' 25. Do, you believe that organising advocacy and se'nsitizatiori~1 programmes will help create 

awareness and consciousness of Fundamental Duties aniong citizens? ",, , 

Yes □ No □ 
26. Whether display of 10 clauses of article 51A on publications 'and public places be helpful in 
inculcation of Fundamental Duties? 

Yes 
□ 

No 
□ 
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27. Can Important messages related to Fundamental. Duties.be effectively transmitted through radio 
andT.V.? · · 

Yes D No El 

28. Should Fundamental Duties they be observed in educational institutions and offices? . - -. . . " 

Yes D No □ 
29. Should Fundamental Duties be included as separate curriculum area ? 

Yes D No □ 
30. . Should environment issues get more space in the media and media should take the role of 
activist.guard? s)., 

Yes D No-- □ 
31. D~ you believe in enacting more legislation. to enforce Fundamental Duties can be helpful? 

Yes □ •No □ 
32. Given the evl'lr spreading tentacles of multi channel learning environment and increa'sing 
globalization of mass media, do you think, education in Fundamental Duties can be tackled though media 
without affecting our cultural concerns ? · 

Yes D No □ 
\ ' •. . 

33. Will elimination of gender bias and sex stereotyping· from school and college textbooks help in 
respecti.ng the dignity of women ? 

Yes D No □ 
34, · · Should teacher education programmes be specially designed to teach Fundamental' Duties with 
the t\ope· that they will influence the students? 

Yes D No □ 
35. . Should human rights and Fundamental Duties be included in professional and higher education . 
courses? · · 

Yes □ No □ 
36. Is there. a need for special programme of training legislators to [11ake them aware of the 

· Fundamental Duties? 

Yes D No · □ 
37. Please give details of; any other .suggestions/comments on which you would like Jo make on 
effectuation of Fundamental Duties (In nor more than 200 words) · 

Attach additional sheet if necessarv 
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Annexure 1 
(See 'paragraphs 4.3.4 and' 4.5.1) 

Report of Justice Verma Committee (1999) 
on 

Operatlonallsatlon of Fundamental Duties 

Salient Recommendations 

Operationalization Overview 

The operationalization strategY. is based on the maxim that to discharge Fundamental Duties, the onus is 
on every citizen and there is no one with higher credentials or superior authority to (each Fund~mental 
Duties to others who alone may be required to imbibe these valu~s and perform the duties, 

The word 'operationalization' points out to action for discharging responsibility towards defined 
expectations. The concept of duty as an integral part of the personality of an individual should emanate 
from the deep concerns within the individual to discharge certain obligations and responsibilities towards 
the social system in which he/she lives. Duty consciousness is a virtue and a value. There should be no 
dichotomy between knowing the right value and manifesting it by internalizing it in one's behavior. It is in 
this context often said that the values are caught and not taught and that role· models have a great 
significance in transmitting values .. 

Duties are observed by individuals as a result of dictates of the social system and the environment in 
which one lives, under the influence of role models, or on account of punitive provisions of law. It may be 
necessary to enact suitable legislation wherever necessary to require obedience of obligati~ns by the 
citizens. If the existing laws are inadequate to enforce the needed discipline, the legislative vacuum -
needs to be filled. If legislation and judicial directions are available and still there are violations of 
Fundamental Duties by the citizens, this would call for other strategies for making them operational. 

The desired enforceability can be better achieved by providing not merely for legal sanctions but also 
combining it with social sanctions and to facilitate the performance of the task through exemplar role 
models. The element of compulsion in legal sanction when combined with the natural urge for obedience 
of the norms to attract social approbation would make the citizens willing participants in the exercise. The 
real task, therefore, is to devise methods which are a combination of these aspects to ensure a

1 
ready 

acceptance of the programme by the general citizenry and the youth, in particular. , , 

The Committee is strongly of the view that the significance of dignity of the individual in all its facets and 
the objective of overall development of the personality of the individual must be emphasized in the 
curriculum at all the stages of education ... This requires consciousness of citizenship values which are a 
combination of rights and duties,· and together give rise to social responsibiliiies. Methods must be 
devised to operationalize this concept as a constitutional value in our educational curriculum and in co-
curricular activities, in schools and colleges. , ·r _ ' 

- .,, 
Appropriate references are available in sctiool curricula about the significance and importance, of the 
National Flag and the National Anthem. Detailed accounts are also there in the curricula on ,ttie- national 
struggle for freedom which oughi to inculcate the patriotic fervour in the young minds so tli'at tt,ey can 
always share the readiness to help and protect the sovereignty, unity and integrity of India.• f'.erhaps no 
other concept has received as much attention in the curricula as the environmental concerns. 
Considering all these, one still finds that the products of the educational system do not adequately, reflect 
the values sought to be acquired through curricular learnings. One can obviously-draw a conclusion that 
perhaps the method and approach used in transmitting such ideas to young learners need mace serious 
effort. A reference to a BBC-Produced programme called 'Land of the Tiger' is worth noting. •• ,; .. 

It is unfortunate that our educational system is largely involved in preparing the youngef generaiion for 
developing their cognitive domain based on preponderance of public examinations, and unhealthy 
environment of competitiveness, at the cost of developing the more important affettive .domain. 'This is 
perhaps the reason that in spite of the students being exposed through curriculum to their ·.duties, their 
manifested behavior may not necessarily exhibit the expected adherence and this is emerging _as a social 
reality. The Committee, therefore, feels . that there may be a need for fundamental change and 

. ,' ,,. 
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tran~formation in the direction and approach to 22 curricular transaction for achieving the desired results. 
Obviously the need is also to ensure in some manner practical ~nd appropriate inputs in improving the 
quality of teachers and teaching. The commitment ·and concern on the part of the teachers can be the 
only bases for anything worthwhile happening in the educational system. 

It must· also be remembered that education is a sub-system• of the total social system and it Is in this 
context that the recommendations · stated in this chapter should be viewed. Of course, a long term 

. strategy for developing a value-based society can come only through the instrumentality of right 
education and training. 

It would however, be necessary to create public awareness ·of the need to appreciate and internalize the 
concept and practice of Fundamental Duties with particular emph"asis • on the necessity of creating 
harmonious society with a scientific outlook, free from tensions and ·turmoils. Respect for discharging 
Fundamental Duties must enable in the citizens the understanding, tolerance and respect for differences 
and diversities. Of course, the discourse on Fundamental Duties cannot be divorced from Fundamental 
Rights or else we do disservice to both. 

Optimizing Benefits from Existing Sche~es / Programmes 

Towards optimizing· benefits from the existing schemes/programmes on national integration and 
communal harmony, ·culture and values, and environment, the Committee recommends the following: . ' . 
Need· to further activate and monitor the war~ of the institutions and NGOs who are sanctioned these 
schemes by the concerned ministries of Home, Human Resource Development and Environment and 
Forests. 

While approving the financial assistance to the •NGOs. the focus of their programmes must deal with 
aspects of national integration and communal harmony, culture and values, and environment which are in 
tune with the spirit of clauses (e), (f) and (g) of article 51A. Definitive evaluation of the work done under 
the existing schemes/programmes would· be desirable, and the concerned Ministries/Agen'cies should 
iake stock of the impact generated.' If any mid-course corrections are cal!ed for, ·they' should be 
incorporated forthwith. 

Protection and Improvement of Envlrbninent 

Towards protection and improvement of environment, the Committee recommends the following: 

Th_e Directorate of Trust emphasizes that there is· no ownership in natural resources and that every 
generation should make a judicious use of them,' as trustee for the future generations. Coordination 
between all the law enforcement agencies is essential to achieve the desired results. The constitution of 
India lays emphasis on this aspect by enacting article 48A as a Directive Principle of State Policy and 
article 51 A (g) as a Fundamental Duty of every citizen. · 

To enforce strict compliance of the various legal provisions in this regard as available in the directions of 
the ·Supreme Court of India on article 51A. if the existing legislations are inadequate to enforce the 
needed discipline, such a legislative vacuum•must be filled suitably to ehsure enforceability. 

(d) Reorienting Approaches to School Curriculum 

Any-exercise in curricular analysis alone·is bound to offer only fragmented view of educational processes 
in Fundamental Duties. The entire range of issues related to af(ective· inputs_ that ensure,appreciation, 
respect, value, etc: emerge out of instructional processes and schooling. as a holistic experience. For this 
angle, it is necessary to revie)'I education in Fundamental Duties from the point of view of pedagogical 
and androgogical processes. ' 

. ' 
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Towards reorienting approaches to school curriculum, the Cqmmittee recommends the following: 

Th.ere is a need for a fundamental transformation in the· direction and approach to curricula· for teaching 
Fundamental Duties in school and teacher education institutions. Citizenship values should be 
understood by all concerned as a combination of rights and duties. Appropriate steps in this regard need 

.to be initiated through the educational proce~~ to achieve the desired results in the long run. 

Preamble to the Constitution of India and the 10 ·clauses of article 51A of the Constitution on 
Fundamental D.uties, to be printed in all school textbooks; supplementary materials and general 
publications brought out by the NCERT and the School Textbook Bureaus in the ·States/Union Territory 
Administrations. There is a pedagogical significance of this approach. Increasing understanding of 
androgogy alongside pedagogy reveals that knowledge of goals itself is a tool of learning. Hence when 
students und_erstand their obligations, they are likely to learn their own way of fulfilling the obligations. 

Presentation of the values inh'erent in each clause of article ~1A through anecdotal talks at morning 
assemblies in schools. 

Seminars, debates, competition~ on different aspects related ·10 Fundamental Duties to be made regular 
feature of the co-curricular activities of _schools. • · · 

In designing a programme of education °0n Fundamental Duties, there has to be a conscious effort to 
develop an instructional design that fits-into a multi-channel learning environment. . . , . ...,. •, ' ' ,, 

It is important to recognize that we are living in the mullich·annel learning en°vironment where learning 
accrues from a large number of sources like home: school, community, print media, electronic mass 
media, knowledge networks, internet, etc. Given the ever spreading tentacles of multichannel learning 
environment and increasing globalization of mass media, the issue of education in Fundamental Duties,. 
particularly as a school-dependent education, needs due consideration. ,, ' 

The points of view mentioned under Major issues in the Critique on School Curriculum are very relevant 
for reviewing of existing curricula and planning for newer ,strategies of teaching of Fundamental Duties. 
These suggestjons should be referred to the NCERT and .the SCERTs and the Slate Textbook Bureaus 
for ·laking them into acqount while a curricular renewal .exercise is undertaken 'by ,lhem.-.The basic 
question is whether Fundamental Duties as such n'eed to be highlighted as an· independent-curricular 
area or its natural integration should be planned in various areas of curriculum as exercises in value 
orientation. The net goals of bqth the· appro~ches · are the same but the nature of emphasis certainly 
becomes different. The flexibility to experiment with either approach can be left to curriculum developers. 

Fundamental Duties across various primary and secondary classes should be provided in a spreadsheet 
which can be used to plan curricular coverage by mapping topics and themes from various subjects 
related to the clauses pertaining to Fun'damerital Duties. :.i:he curricular reorganization, particularly in 
formulating textbooks, should be done on the basis of such' a spreadsheet. It may not demand a serious 
change in the curricular content but may require alternative treatment relating the content to the relevant 
Fundamental Duties. Linked to this is the shift of focus from merely teaching the content of the 
Constitution to the process of education necessary lo internalize the values inherent in it. Curricular 
treatment of Fundamental Duties•not.only"needs•"to.cut a~ross different subjects but should also inc[ease 
in depth as one moves from one level of education to another. · 

(e) Elimination of Gender Bias 

In order to ensure dignity of women, gender biases and sex-stereotyping must be eliminated from all 
school and colleges textbooks and this should be given as a mandate to all curriculum development 
agencies, both at natio~al and state levels. 1 

(f) Reor!enting Teacher Education Programmes 

It is not enough that the teachers are made aware of Fundamental Duties; it will also require educating 
them in communicating Fundamental Duties to the students and impressing on them the need to abide 
by the aictums of the same. For a serious business of education in Fundamenta! Duties at the school 
level, teachers of all sulJjects at all levels have to be oriented and trained. Accordingly, the curricular 
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coverage to Fundamental Duties have to be deliberate and pre-designed. It will be necessary to develop 
a blueprint indicating reflection of various clauses in various units and topics of various papers in teacher 
education curricula. Preparation of teachers through well designed teacher e(jucation prograrrmes, 
would actually play a very significant role in ensuring understanding and intem'alizing of Fundamental 
Duties in our schools and communities. . ·· . 

Towards reorienting teacher education which ·Is the most crui:lar inpufin operationalizirig Fundamental 
Duties, the.Committee recommends the.following: . 

A sensitization module based on Fundamental Duties to be made an integral .part of all teacher education 
program.mes; organised by National, State and District level Institutions .. Large scale teacher orientation 
programmes sh9uld be planned on this theme. •· · · · 

,, ". 

The NCERT, ·the NCTE, the NIEPA ·and other institutions around the country should organize seminars in 
25 various pilits of the .country to familiarize the teachers with the strategies for operationalizing the 
teaching of_Fu'ndamental Duties. 

An effective way to institutionalize the concept of Fundamental Duties in· the· teacher education is to 
incorporate it In the elementary and secondary pre-service teacher education curriculum. This should be 
supplemented by '0 suitable co-curricular programme, which should aim'.. at offsetting· some of the 
shortcomings in the curricular approach especially in terms of attitude_ard value_development. 

' ' 
In view of very little content· on Fundamental Duties in the elementary and secondary teacher education -
curricula, as revealed by the Critique, what is needed is a vigorous advocacy with slate educational 
agencies; teacher education institutions and university departments of education for conscious inclusion 
of Ibis component in the curricula. · -

. ,:, '; - ' 

It should -be··p~ssible' for the NCTE with its" status of a _statutory 'body to influence teacher education 
curricula in different universities In a more substantial way, with reference ·to teaching of Fundamental 
Duties. 

In order to overco(lle the disadvantage of fragmented treatment and discussion o,i Fundamental Duties, 
it is suggested that an independent comprehensive unit encompassing familiarization with the 
Constitution of· India and Fundamental Duties of citizens thereunder should be ·incorporated in the 
el11mentary and secohdaiy teacher education courses. In India, evaluation system influences the 
educational process specially the quality of classroom teaching signifi~ntly, and as such a separate unit 
on Fundamental "Duties ·ensures due importance and weightage to the concept, in the classroom 
teaching. 

Considering the importance of u
0

pholding and protecting sovereignty, unity and integrity of India, it is felt 
that NCC should be made compulsory in all the pre-service teacher education institution, both elementary 
and secondary. - ; 

Fundainenfal Duties· Week may · be observed in all teacher education institutions every ·year. The 
objective of this Week may be to··create essential awareness and positive environment for the inculcation 
of attitudes and values as reflected in article 51A of the Constitution of India. 

A gr.eat deal depends on the ingenuity and dedication of teachers. A nati;mwide movement to train and 
honour prfri:iary school teachers as builders of citizens, if launched with sincerity a_nd purpose, could bring 

' about impressiv~)ransforrnation in the educational system. 
~ .·~t: 

Incorporating Fundamental Dutie~ In Higher and Professional Education 

Towards incorparating,Fundam~ntal Duties in the courses and programmes of higher and professional 
education, ,the committee recommends•the following: 

The current H~·man Rights Education Initiative of the UGC should be referred to as 'Human Rights and· 
Fundamental Duti_es Education Initiative'. 
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The UGC while considering giving grant and supporUo proposals received from universities and colleges· 
under its ' Human Rights Education initiative' for introducing Degree/Diploma/ Certificate Courses and 
other programmes in Human Rights, may advise on Incorporating Fundamental Duties as an essential 
component of their respective proposals. 

Workshop on devising curriculum, evolving teaching .methodologies and_ orienting faculty to make 
Fundamental Duties consciousness as the central focus of educational experience should be seriously 
considered by the University system. The UGC could consider issuing necessary instructions in this 
regard to the institutions under its control. 

(h) People's Representatives from Panchayats to Parliament ' 

Tqwards the responsibilities of people's representative, the Committee recommends the following: 
.. j .~ . 1 t ·, 

Special efforts should be made to ensure that our legislators are aware of the Fundamental Duties as the 
same are also their duties as citizens. This would' mean that special programmes may be organized at 
the parliamentary and state assembly levels. The Corporation, Town Area Committees and the 
Panchayati Raj institutions should also be. involved in this effort as they alone can take the appropriate 
messages down to the gr~ssroots. , • . . 

Candidates. seeking the mandate of the people must eschew arousing sectarian passions, and take all 
practical steps to promoie national unity and int~grity. 

Elected Representatives. should r~frain ,from,, interfering in. the functioning of governmental and non° 
government?! institutions. They should observe the laws themselves and help law enforcing agencies in 
dealing withJawbreakers. . 

.It, should be the endeavour, of the Elected Rep_resentatives to organize/strengthen a network, of activities 
to,gather support for small family norm, to protect and,improve natural environment, to safeguard public 
property and to abjure violence. · 

Orientation programmes for new Members of Parliament and State Legislatures need to be .strengthened 
to provide an adequate measure of understanding of Fundamental Duties and their application to the 
work of the Elected R_epresentatives. · 

(i); Public Administration and Civil Servants . , 
' I , 

It is the duty of every citizen to obey the constitutional mandate.· Ev~ry holder of a public office has 
superadded to his duties as a citizen, the additional duties imposed by virtue of the office she/he holds. 
Sensitivity of all enforcement agencies is essential fo~ realizin!J the· promise held out: in the Constitution . 

. Strict observance of codes of professional ethics by professional bodies has to become important in this 
· regard, and such bodie~ must design their, own progra_mmes, which help operationalization of 
F4ndamental Duties. . , 

Towards the obligation of public admi~istration -~n'ci civil servan~. the Committee recommends the 
foilowing: , . 
Module on Fundamental Duties should' be adopted, for inclusion, in the Courses of different Training 
(n~titutions connected with the training of civil servants: · · '· 
It •should be the responsibility of the ~enior public ,servants ·to p~oject · the image of administration as 
p~ople-friendly and responsive to the proqlems and suff~rings of the citizens. . , . 1 , , 

' ·\' 

Tl)e Government should move toward~ 'givi~g g(eater access to )nfo;mation. Transparency, a~d free 
supply of information will reduce corruption and ensure,accountability.,, , 

Secretaries to Government, Managing Directors in the Publib Secibr, Heads of Departments, Heads of 
'. O(lices/Field Units should be made squarely and personally responsible for taking detailed measures for 
rooting, out ccirruptio~ in their assigned areas of \esponsibility., A set of guidelines could be supplied to 
them for strict compliance. · 

415 



There should be an in-built mechanism for handling cases of dereliction of duty by public servants where 
a public grievance has not been redressed within a stipulated time. · 

(I) Administration of Justice 

Towards the administration of justice, the·cammittee recommends the following: 

A Judicial Academy should be set up lo provide facilities for continuing education of Judges, to focus 
their attention on Constitutional Values and Fundamental Duties, to foster constructive interaction 
between the Bar and the Bench ahd to facllitale application of modem techniques of management to the 
transaction of judicial business in !he Court. " o 

Bar Councils and their affiliated. Bar Associations must share the responsibility for e'nsuring !hat their 
members not only appreciate the value of complying with Fundamental Duties but also strive to 
implement them.while pursuing their professional work. 

(kl Business and Industry 
, 

Towards !he role of business and industry, the Committee recommends !he following: 

Business Leaders, Business Organizations and M~nag·ement Schools •have\ vital roles to play in 
internalizing basic values, in widening · financial and . technical support for community development 
programmes, and in ensuring that ethical codes become indispensable ingredients of business ethos. 
Business and ·industry have obligation to ,perform the duties, both implicit and explicit, enjoined by the 
Conslilution.• However, in discharging social responsibilities, only a small· percentage' of !he Business 
Community has undertaken social welfare arid development programmes. Important Chambers of 
Commerce and Industry Associations have taken initiative for formulating norms· of ethical conduct for 
business dealings. Bui the action taken lo secure compliance·with the codes leaves much to'be desired. 
This should be pursued more vigorously. · 

(I) Media 

Media of any society are among the most important institutions. Democracy wilhou! free media is a 
contradiction In terms. Mass media should be the watchdog of democracy, and not the poodle of !he 
establishment. Media have a greater responsibility today than !hey ever had to guide the nation and 
make every citizen conscious of his/her Fundamental Duties enshrined in the Constitution. 

The powerful impact of media including -electronic and print media has lo be fully exploited lo transmit 
messages.on Fundamental Duties to all levels of citizenry. · 

The fundamental development problems facing the country are: achieving a high rate for economic 
growth, establishing a sense of legitimacy towards consfit~tional values and public institutions ·and 
creation of a sense of nationality among the diverse segments and layers of !he society. It is true !hat 
these developmental problems cannot be solved by !he mass media. Bui it is also true that these·cannol 
be solved without the help of mass. media. Solution of these problems would depend upon social 
mobilization. The media has lo create awareness in this regard. 

There is need for the media to make conscious effort lo promote an awareness of the constitutional 
obligations among the citizens. Media has also lo act as a watchdog ·10 see that those who man !he 
Legislature, the Executive and .the Judiciary and. various other pu~lic institutions and instrumentalities of 
the Slate do no! misuse the same. Convenience or expediency ·is no! a measure of conslilulionality. 
Constitution would live as long as constitutional structure vested in various organs is protected and 
preserved. There can be no daub! that virtue is the bedrock of constitutional democracy. 

Media should constantly educate people that Conslilution and the symbols of sovereignty could only be 
preserved by the public spirit and vigilance of its citizens anq these could als6 be destroyed by its 
citizens. 

The potential of. the media has lo be harnessed for issues such as rural development, empowerment of 
women, distance education, environmental protection, civic consciousness and human rights awareness. 
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Media must be used as an important policy instrument in the social, educational and development 
planning and in fulfillment of constitutional goals of building a welfare society based on rule of law. 

As media is both Government controlled and in Private Sector, there Is all the more need to .not only 
formulate a comprehensive media policy but also create vital communication link within the government 
and between the government and the people in the nation. building activities. 

Once market economy, divorced from social good becomes the dominant factor of media business, there 
is every chance of manipulation of mass response and mass culture to the detriment of public interest. 
Our values are apt to suffer eclipse if foreign domination of media committed to alien ethos, acculturation 
ana political proselylization, culminating in contempt for Indian heritage and constitutional basis romps in 
and once in, cannot be reined in. There will be subversion of our founding faith Implicit in our Sovereign 
Socialist Secular Democratic Polity. It is, therefore, medi!!.'S bounden duty to be on the guard and resist 
sub-version for its very survival and the country's sovereignty. · 

Media should make special effort to highlight programmes which support and promote activities related to 
national integration, culture and values, and environment. 
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1. Introduction 

1.1 Political parties are indispensable to any democratic system and play the most 
crucial role in the electoral process - in setting up candidates and conducting election 
campaigns. In recent years, we have witnessed a succession of unstable governments, 
and the reason for such a recurring phenomenon is said to be the archaic and chaotic 
functioning of political parties. Alliances and coalitions are made, broken and changed at 
whim, and the balance of power seems to be held not by those at the Union level, but by 
minor parties on the fringes. There is no doubt that Indian political parties have fragmented 
over the years. Frequent party splits, mergers and counter splits have dramatically increased 
the number of parties that now contest elections. In 1952, 74 parties contested elections, 
whilst in recent years this number has swollen to more than 177, and has been consistently 
increasing since 1989. Can the instability at the Union level or in the States be attributed 
solely to the growing number of parties, or the malaise with which the political system suffers 
today lies in the functioning and the dynamics of . the party system in India, apart of course, 
from the other causes in the working of the political system ~s a whole? 

1.2 Political parties and the party system in India have been greatly influenced by cultural 
diversity, social, ethnic, caste, community and religious pluralism, traditions of the nationalist 
movement, contrasting style of party leadership, and clashing ideological perspectives. The 
two major categories of political parties in India are National and State, and are so recognized 
by the Election Commission of India on the basis of certain specified criteria. As of today , 
there are six national parties (seven after the split in the Janata Dal in August 1999) and 38 
regional parties recognized as such by the Election Commission of India. · 

1.3 The National parties are Indian National Congress , Bharatiya Janata Party, 
Communist Party of India, Communist Party of India (Marxist), Bahujan Samaj Party, and 
Janata Dal. As per the latest notification (June 29, 2000) the Election Commission has 
decided to de-recognize seven regional parties in some Sates based on their poll 
performance. These are Haryana Vikas Party, NTR-TDP (Lakshmi Parvati), Rashtriya Janata 
Dal in 'Manipur, Shiv Sena in Dadar, Nagar and Haveli, United Minority Party in Assam; -
Samajwadi Janata Party in Chandigarh and Samia Party in Haryana. Meanwhile, the CPI. 
(M) and the Republican Party of India have been served notices of de-recognition. 

2. Constitutional and Legal Position 

2.1 The legal and constitutional position of political parties varies from country to country. 
In most democratic countries, however, there Is neither any direct constitutional provision 
regulating the functioning of political parties, nor any legal sanction establishing political 
parties as a· necessary governmental institution, although there are some governmental 
systems which try to prescribe some conditions for the operation of party system. A very 
good .example is furnished by the Constitution of the Fifth French Republic, which prescribes 
that Parliament (The French National Assembly) cannot make a law that may abridge the 
right of the political parties to carry on their activities freely.· This is perhaps a tacit recognition 
of the existence of political parties as a sine qua non of a democratic system. Similarly, the 
basic law of Germany's Constitution includes political parties in its purview. Art. 21 of the · 
Law guarantees the legitimacy of parties and their right to exist, if they accept the principle of 
democratic government. The Federal Government of Germany has thoroughly 
institutionalized the structure of political parties, by introducing the 5% clause, which makes it 
extremely difficult for minority or splinter parties to form and flourish. 

2.2 The Canadian practice of Registration of Party or Party foundation is very 
comprehensive. Parties are registered on certain conditions and party leaders are selected 
through a national leadership convention composed of provincial party delegates voting as 
individuals rather than as a bloc. (See_·para 7.3.8) 

2.3 Closer home, Nepalese Constitution (Art.12) provides freedom to form union and 
association, which has been enshrined as a fundamental right, and Art. 112 deals 
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specifically with the prohibition to ban; political parties. Any law, arrangement or decision 
which· allows for participation or involvement of only a single political organization or party or 
persons having a single political ideology in the elections or in the political system of the 
country shall be iriconsistent with the Constitution. And there are conditions for registration· 

· of political parties for contesting elecfions; {a),they should adhere to the norms of democracy 
.within the party (b) there must be provisions for election of the .office bearers in the· 
Constitution of the party at least once every five years {c) polifical parties must field at least 
5% women candidates for election. {d) those parties which get at least three per cent of total 
votes cast in elections are qualified for registration as political parties. A member of 
parliament cannot change his party loyalty:or.abandon the party of which he was a candidate 
at the elecfion. If he does so, he loses his seat in the House [Art. 49, Clause (1) {f)]. 
However, all the parliamentarians from a party which received less than three percent of the 
cast votes in'the election to the House of Representativ.es are treated•as Independents. 

2.4 Political parties do not as such find any direct menfion in the Constitution of India: 
However, there is one · provision in the Constitution which is directly relevant to the 
functioning of political parties: the Tenth Schedule. The Tenth Schedule of the Constitution 
was added by the Consfitution {Fifty-second Amendment) Act, 1985. It deals with the 
disqualification of a person for being a member of either House of Parliament [Art. 102(2)] or 
the Leglslative Assembly or Legislative Council ofa State [Art.191 {2)], on ground of defection. 

' 
· 2.5, In the absence of a sufficiently detailed consfitutional provisions, the major onus of 
framing and administering the rules and regulations governing political parties in India has 
fallen on the Election Commission~'a constitutional body responsible for conduct of elections. 

'The Election Commission of India has the ultimate power to accord recognition and status of 
political parties to "the association or body of citizens of India". The Election Commission has 
the power to decide whether or not to register an association or body of individuals as a 
political party. 

2.6 According to Article 29A (1) and (2) of the R. P. Act, 1951 it is mandatory for any 
association. or body of individuals of India calling itself a political party 16 make an application 
to the Election Commission for its registration as a-political party, within .thirty days following 
the date of its formation. Article 29A '(5) requires that the application shall be accompanied by 
a copy of the memorandum· or rules and regulations of the association or body, by whatever 
name called, and such memorandum or rules and regulafions shall contain a specific 
provision that the association or body shall bear true faith and aUegiance to the Constitution of 
India, and to the principles of socialism, secularism and democracy and would uphold the 
sovereignty, unity and integrity and unity of India. And proviso to Sub-section (7) of Section 
29A provides that no association. 9r body shall be registered as a political party under this 
Section unless the memorandum or rules and regulations of such association or body 
conform· lo these provisions, i.e. the provisions of Sub-section (5) of Section 29A. The 
decision of the Commission in this matter is final. 

2.7 The recognized political parties are accorded the status of a National or State political 
party in .accordance with the .provisions of Election Symbols {Reservation and Allotment) 
Order, 1968 as amended from time to time. These provisions are discussed in para 3 below. 
The number of National parties has been varying from 14 to 4 owing to continuous review of 
the statµs based on the performance of the parties. In 1951 there were 14 National parties 
while presently there.are 7 National political parti.es. The number of National parties was: in 
1957 (4};: 1971(8), 1977 (5), 1980 (6), 1984(7), 1989 (8), 1991 (9)., 1996 (8), 1998 and 1999 
(7). There were no National parties in 1962 and 1967. [ These were at that time called·multi, 
State· parties] 

2.8 · It may be noted that political parties in India are also sometimes categorized by 
observers; academics and political analysts on the basis of their territorial or geographical 
representation, such as: All India parties, Regional parties and Local parties. This is done by 
them only as a · matter of convenience to argue a particular point, or identify them in a 
particular way, and does not _in any way reflect either any offlc[al party classification 
recognized by_ the Government or ·by the Election Commission. Similarly any identification of a 
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party on the basis of its ideological orientation as a party of the left, right, center, sqciali_st, 
communist, communalist or leader- centered etc. bears no official recognition. • 

3. Provisions for Recognition 

3.1 According to Para 2 (h) of the Election Symbols (Reservation and All~tment)-order 
1968, Political party means an. association or body of individual citizens of India registered 
with the Election Commission of India as a political party under Section 29A of the R. P. Act • 
of 1951. ' 

3.2 As per para 6A of the Election Symbols (Reservation and Allotment) Order, 1968, as 
recently amended, a political pa_rty shall be treated as a recognized National party, if,. ~net only 
I- . 

either (A)(i) the candidates set up by it, in any four or more States, at the last general election 
to the House of the People, or to the Legislative Assembly of the State concerned, have 
secured not less than six percent of the total valid,, votes polled in their respective States. at 
that general election; and (ii) in addition, it has returned at least four members to the Hou.se.of 
the People at the aforesaid last general election from any State or States; · ·, · 

or (8)(i) its candidates have been elected to the House of the People, at· the last gene"!I 
election to that House, from at least two percent of the total number ,of parliamentary 
constituencies in India, any fraction exceeding one-half being counted as one; and (Ii) the said 
candidates have been elected to that House from not less than three States. · 

3.3 According to para 68 of the aforesaid Order, ~ political party, other' than a National 
party, shall be treated as a recognized State party in a State or States, if, and only if, -

either (A)(i) the candidates· set up by it, at the last general elect!on to the House of the People, 
or to the Legislative :Assembly of the State concerned, have secured not less than six per.cent 
of the total valid v.otes polled in that STate at that general election; and (U) in addition, it has 
returned ~t least two members to the Legislative Assembly of the State at the last general 
election to that Assembly; 

or (8) it wins at least three percent of the total number of seats in ·the Legislative Assembly o.f 
the State, (any fraction exceeding one-half being counted as one), or at least three seats in 
the Assembly, whichever is more, at the aforesaid general election. • • 

3.4 According to para 6C _of the said Order if a political party is recognized as a National . 
party under paragraph· 6A, ·or as a State party under paragraph 68, the question whether it 
shall continue to be· so recognized after any subseqyent general election to the House of'thEI. 
People or, as the case may be, to the Legislative Assembly of the State concerned, shal_l- be 
dependent upon the, fulfillment by it of'the conditions specified in the said paragraphs on the 
results of that general election, · 

4. De-recognition of Parties 

4.1 Section 29A of R. P. Act, 1951 makes it mandatory for the political parties·to provide · 
specifically in their constitutions that they bear true, faith and allegiance to the principles of 
secularism, socialism, and democracy b·esides to the, Constitution of India, to gain registration 
by the Election Commission. However, the sanctity of the provision is diluted by the fact that 
the parties who do not subscribe to secularism, socialism and democracy would be denied 
registration but they can contest election. Also the Election Commission has held, that a 
political party duly registered under the R. P. Act, 1951 cannot be de-registE!red by the 
Commission on the allegation that the party had violated the law or has ceased to function in 
accordance with the undertaking that it would abide by the principles of secularism. The only 
case where the Commission could de-register a party, was when it was found later that a party 
had obtained, through fraudulent means its registration, or it was declared by the Government 
as unlawful. It could also be de-registered if the party itself intimated the Commission that it 
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had ceased lo function or had changed its party constitution, or that it would not function in 
accordance with the _provisions of the law. 

5. Recent Tre_nds In the Growth of Parties 

5.1 - -The history of origin and growth of political parties in India can be traced to the days 
of India's struggle for freedom. The Indian National Congress was perhaps our first political 
party; it came into existence in the year 1885. There were some groups formed by patriotic 
Indians before that, but they did not converge Into becoming a political party. The Indian 
National Congress was the natural and inevitable outcome of a national awakening. The 
evolution of the party system after Independence presents a study of transformation from 
one-party dominant system· ·to a complex of multi-party configuration, In which presently 
strong trends of fragmentation, factionalism, and regionalism, coupled with the desire io form 
alliances for seeking a share in the pie of power (irrespective of any strong ideological or 
programmatic commitments) are being increasingly witnessed._· 

5.2 Elections held for the tenth Lok Sabha held in May-June 1991 produced a 'hung' 
house. The Congress (I) occupied the position of the single largest party with 220 seats 
followed by BJP and the Janata Dal. A minority government under the leadership of the 
Congress (I) President-Mr. P. V. Narasimha Rao, who succeeded the assassinated leader 
Rajiv Gandhi was installed. The fractured verdict of the Eleventh Lok Sabha elections also 
produced a hung parliament. The BJP-formed a minority government under the leadership o( 
A. B. Vajpayee. But the Prime Minister had to relinquish office only after thirteen days. When 
he was not sure of proving his majority in the House, he resigned. · The fall of the BJP 
government paved the pay. for installation of the UF government first under H. D. Deve 
Gowda and then·I. K. Gujral on 1 June 1996 and 21.April 1997 respectively: Even then the 
Lok Sabha could not complete its full tenure of five years. 

5.3 In 1998, the BJP changed its strategy of fighting alone and entered Into ~lliances with 
a number of regional parties. This strategy helped the BJP to improve its own score and also 
that of the alliance. The contest was mainly between two major pre-poll alliances. One was 
led by BJP and consisted of Saniata Party, Harayana Vikas Party, Lok Shakti, Shiv Sena, Biju 
Janata Dal, Akali Dal, AIADMK, MDMK, Janata Party, PMK, Tamil Nadu Rajiv Congress, 
Loktantrik Congress, Jantantrik BSP, Janata Party (Rajaram), Trinamul Congress etc. The 
other alliance was led by the Congress Party and_ was composed of RJD, Samajavadi Party, 
Republican Party of India, BSP, TUTS, TNP, BKKP, Muslim Majlis etc. 

5.4 The results of the 1998 elections gave the message that electorate of India had 
endorsed a two-party or two national alliances system to dominate the country's political 
scene. On the basis of.the voting pattern, it could be said that the voters in almost every 
State tiinted that they did not want their preferences to be divided only between• the two major 
poles of alliances·. They identified the two major contenders and confined their preferences lo 
this either-or option. Both BJP and Congress could do well only in those States where they 
had struck alliance with some parties. This was an interesting phenomenon which was likely 
to continue and usher in the country an era of polarization between two parties/alliances. The 
defeat of the BJP led alliance government by a single vote in the Lok Sabha in May 1999 
when the AIADMK suddenly withdrew-.support paved the way for the 13th General Elections, 
which were held in August/September 1999. The election results again went in favour of the 
BJP-led National Democratic Alliance (NOA), consisting of 24 partners led by Alai Behari 
Vajpayee who comfortably formed the new Government in October 1999. 

5.5 . The present phase in the evolution of the party system is noted for two features. 
One, the general• trend amongst both the national and regional parties to move away from 
the strict ideological framework of the party of the left or the right. Although in general, they 
do profess to stick to their party Ideology or at least are known by certain ideological labels. 
But in their actual programmatic support they seem to be more pragmatic inasmuch as they 
are not reluctant to give up their Ideological instance or put it on back burner, if that helps gain 
them a share of political power. Such trend has been witnessed both at the national as well 
as at the-State level and parties are less inhibited to share power or coalesce in government 
formation with the groups, who UII the other day were their bitter political opponents. · 
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Secondly, since the resultant coalition alliances are neither 'ideological' nor have any 
common objective to cement them together, they are merely short term tactical arrangements 
established by ambitious politicians that are rooted in the exchange of mutual benefits and 
compulsions of power, the mobilization of electorate is done through a strategy of support to 
regional cum segmental· or ethnic issues without giving overriding support either to national 
or primarily local issues. · 

5.6 The last decade of the 201h century saw a sharp ri·se in political mobilization on the 
basis of social cleavages based on ascriptive identities, in particular of religion and caste. 
Casteism, communalism and person;,lity domination have been the main planks around 
which· the fragmentation of political parties has taken place, which has resulted in more caste 
and class-based political violence in the society. Political parties . have invariably exploited 
these sentiments for gaining electoral support and -political mobilisation of the voters. 

5.7 There was another significant development after the 1989 elections affecting the 
party system. The coalition politics gained a new trend: Parties' tended to lend support to 
Government from outside without formally joining .it, thus ostensibly sharing power without 
assuming any responsibility. Article 75 (3) only says that the Council of 'Ministers shall. be' 
collectively responsible to the House of the People. The manner in which this condition is met 
from coalition partners or from those outside it, is.of no constitutional significance. However, 
the experience of government formation with outside support both at the national and state 
level · has invariably created instability in Indian politics. A corollary to these develo~ments 
has been emergence of an environment of 'blackmail' within the_ party alliances, where not 
only a minority government or an alliance of parties felt insecure to implement _its minimum 
election program or polices but also faced considerable hindrances in taking hard executive 
or routine administrative decisions in matters of appointments to co_uncil · of ministers or 
representing a particular interest, constituency or any party's viewpoint in any policy move. 

6. Problems in the Working of Parties 

6.1 Absence of Inner Party Democracy: Ov~r the last fifty years of Independence, no 
political party has been able to observe the basic norms of inner party democracy. The 
authority in organizational matters has always been from the top to the bottom through 
successive layers of party structures. Leaders of political parties in Independent India have 
not always emerged through a process of democratic elections and promotion from the lower 
levels to the higher and the top. Thus leadership in most political parties. in India may be 
democratic in appearance but highly oligarchic in reality. Frequent rifts between the-National 
and State party organizations in almcist all national parties suggest that higlily integrated party 
structures may soon no longer b·e appropriate and we may be led to the ·realisation that a 
national party should not- be over-centralized, still less personalized Fear of party 
disintegration has led many political leaders to worry about preventing it from being reduced 
to the status _of a State or regional party. Strong leaders with support frtJm their States have 
been by-passed in favour of loyalists. Instances are galore when the party presidents have 
appointed party chi~fs in the States just before the organizational elections were to take 
place despite the protests· of- the ,central election authority chairmen. Even .when the elections 
to State party chiefs were to take place after a gap of almost two decades, the President of 
the party was "authorized" to nominate a majority of the State party chiefs; These trends are 
likely to boomerang on the· party"s strength and capability. A modern party is a public 
institution, ~ot a personal- fief. Without intra-party elections, without min.isters who enjoy 
strong regional support, a~d without the encouragement of a variety of opinions, political 
parties are Hke to wither away. ,, 

. Undemocratic parties cannot contribute .to constitutional and democratic government. 
It is suggested by some scholars that enforcement of party constitution through legal and 
judicial action may be necessary. Regular organizational elections should be mandatory. In 
order to control bossism in parties, many analysts have suggested the introduction·bt,a m9re 
democratic process of nominating party candidates by a primary election by the party 
membership. An altem_ative suggestion is to authorize· each local party unit to have a 
significant say in nominating the party .candidates in that area for legislative ofjices. 
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6.2 Representation of Wot,. Political parties cannot remain indifferent towards women 
who consutute nearly 50% of the , 'ctorate. Although almost all parties have attempted to 
build women organizations to secure their support and make their organization more broad -
based,- but in practice they have fielded much less proportion of women candidates in the 
elections giving them proportionately much less representation in the legislative bodies than 
their ac\ual population strength. In recent times this has been a matter of crucial concern ,in 
view of the controversy over reservation of 30%or so of the seats in these bodies. 

6.3 Training of Members: Training and orientation of new members is one of the 
important functions of political parties. The parties which are organized on the model of cadre · 
party systematically develop appropriate agencies of training for members. But most Indian 
parties, except for the Communist parties and the BJP have not followed this model. 
Parties in India do not have a permaneni system of training of their members ,and whatever 
arrangements for training are done are done on ad-hoc basis by national or state level 
organization. 

6.4 Need for Funds: To perform various functions and contest elections in, an effective 
manner, every political party requires huge funds. Apart from expenditure of office 
establishment, full lime-workers, agitations, propaganda and travel, parties have to organize 
election ·campaigns. But the financial matters of par!}l are kept secret while other aspects of 
organization are known Jo people. Very little is known about finances of political parties. In 
fact, secrecy is maintained even within a party. Only a few leaders at the higher level know 
the ·truth about the total funds and expenditure. Parties do not publish statements of accounts 
, income and expenditure, though financial matters are discussed at conventions and 
conferences or in meetings of higher bodies like working committee or the executive 
committee. Many political parties and candidates have been found to be using dubious 
methods in raising funds, like kic~backs, funds from foreign countries and even from 
donations by mafia gangs .and other non-desirable elements. How to let the parties get 
honest funding from legitimate sources for their basic and continuing political activities has 
emerged as one of the most crucial contemporary concerns of the reform agenda in respect 
of the functioning of political parties In India. 

Most observers of political scene have stressed the need to ensure accounting and 
auditing of party finances at various levels· of party organization. Transparent sources of 
party finances are a must. 

6.5 Lack of Ideology and Values in Politics: There has been a very sharp erosion in the 
ideological orientation of political parties. Party dynamics in India has led to the emergence of 
valueless politics much againsrthe ideals of the father of the nation, Mahatma Gandhi, who 
suggested that ihe Congress party . should . l)e disbanded after the achievement of 
Independence and its members should engage themselves in the service of the people. 
While Gandhiji taught us tremendous selflessness, self sacrifice and service to the people, 
such inspirational values, the democratic norms and institutions have been destroyed 
systematically over the last fifty years of the working of the Constitution. In the process, both 
the politicians and political parties have lost their credibility, the ultimate value that should 
bind them with the masses. There seems to be a crisis of character amongst the politicians, 
.as the _system does not encourage the honest leader. Because of the falling moral 
standards _both in the public and among the leaders, criminalisation of politics- and 
politicization of criminals has become the norm. Due to degeneration· of leadership, parties 
have been entangled in power struggle for the sake of personal ends. 

In amoral pursuit of power politics, every major player seems to be playing a no holcls barred 
game. Astronomical sums of tainted •money have come to play an important role both in the 
pre and post-election scenario. The entry of criminal elements within the folds of political 
parties and later their elevation to the portals of peoples representative chambers and the 
executive positions of ministers have resulted in an environment of declining moral standards 
of public life and the emergence of value-less politics for personal gains. Unfortunately this 
trend has penetrated to all walks of public life and no political leader or political party seems 
to care for value-based politics and upholding of moral standards. The Gandhian value of 
the spirit of service to the nation tias become completely extinct from the present day 
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politics. So untrammelled by moral values has politics become that there are instances of 
the importance and claim to high office of a politician being measured not in terms of what he 
can contribute to the state or public weal, but the size of the funds he can covertiy raise and 
the necessary 'criminal' power to win elections he car\ provide. 

6.6 Leadership Quality: The older political leadership had risen from the ranks. The rise 
was neither sudden nor irrational, and their adherence and commitment to party ideals and 
ideology was unflinching. They respected party discipline. The present day political leadership 
seems to be in a tremendous hurry to reach upto the top, and is not averse to use short cuts, 
dubious methods, money or muscle power to achieve their objective. The: entry of the 
toughs and persons wi)h criminal background to the portals of the legislature is a very serious 
consequence of these trends. . 

Such incumbents thrive on the use of their lung power or aggressive instance to disrupt or 
withhold the proceedings of the legislature for days on thereby causing a tremendous drain on 
the public exchequer and the valuable time of ,the House. The result is that the more 
important issues facing the nation do not get discussed or passed and policy making and the 
process of good governance suffer. 

6.7 Campaign methods: The campaign methods used by partjes in th~ days of electronic 
media, high-tech advertisement, projecting images through the glamour of models and the 
film I TV idols have taken away the element of serenity and the- spirit of public service from 
the poliiical leadership. The election campaigns both at the regional and national levels these 
days have become kinds of stage shows in which the matinee idols are paraded to attract 
voters in support of their candidates by the rival parties without seriously discussing or 
educating the electorate about the issues at stake in the election. 

6.8 Regionalisation: The regionalisation of political parties has compelled many of the 
parties to orient their highly centralized organization and decision-making structure to suit the 
new demands of party at the state level, thus adopting a confederation like approach for the 
party organization. This has resulted in a lesser assertion of national control over state units. 

Secondly, regionalism and regional parties have made 'ethnicity' acquire a growing 
respectability at home and abroad. 

Thirdly, as national politics has now entered a coalition phase, regional parties are being 
grouped iogether to provide a working majority at the center. Al the same time, differences in 
the economic, educational and social interests of regional middle classes, intermediate castes 
and the new classes are bound to overwhelm the unifying capacity of regional pride. 
Moreover, as concerns of the national polity move away, from egalitarian restructuring, the 
regional parties too are likely to fall prey to the new economic· forces represented by 
liberalisation, globalization and the NRls. 

Fourthly, India in strict legal terms is a union of states, rather than a constitutional federation. 
In practice, it has some characteristics of federalism, and the states do enjoy a certain 
amciunt of autonomy, but the popular perception is one of a central!Y governed country. If 
India has entered a plural-polity situation, in which several parties govern the country, one or 
more, at 'the center and others in the states, a· question is raised tirrie and again whether a 
stable regime at the center, can cope with a plurality of regimes in the states,' some of them 
basically unstable. And, if the regime at the Center is itself unstable, what would happen to 
the process of governance, and the· popular perception of India as one of a centrally governed 
country. This is perhaps the greatest dilemma facing the growth of political parties today, and 
needs some serious consideration for devising strategies towards harmonizing the regional 
with national interests. ' · 

6.9 Casteism: Although there is hardly any instance in India of a political party being 
totally identified with. any particular caste group, yet there are cases of certain castes lending 
strong support to particular political parties. Thus while political -parties struggle among 
themselves to win different caste groups in their favour by making offers to them, caste 
groups too try to pressurize parties to choose its members for candidature in elections. If the 
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caste group is dominant and the political party is an important one, this interaction is all the 
more prominent. In many political parties, in place of ideological polarization there occur the 
determination of policies and programmes as well as the nomination of electoral candidates 
and the extension of support to them on caste consideration. Caste exercises its impact in 
th!' political field by specific caste groups coming together to vote eh bloc for a candidate of 
. ttieir own caste, without" considering the merits and demerits of the candidate, by appointing 
the members of influential· caste or caste group or groups in the· party as well as in the 
constitu·enoy and to· offices of profits. A caste, wishing to exercise political power must have a 

_. consideratile number of its members elected. This involves putting pressure on' some 
particular party ·and different castes struggling against each other in a bid to have a majority of 

. their caste candidates elected.· The electoral field witnesses both competition as well as 
: alliances betwee[l various caste groups in order to get a substantial number of their •caste
men elected: Caste, therefore dominates the political field, especially at the lower level. 

The emergence bf regional parties and the 'withering away of national outlook and spirit' thus 
sets off'anoiher crisis. Candidates come to be selected not in terms of accomplishments, 
ability and merit but on the appendages of caste, creed and community. Ultimately'. caste 
becom_es the·deciding factor on selection. When 'disparate' political groups with caste'based 
ideologi!3s compete. for space in governance, national goals take a back seat. The. more 
serious repercussion of this development is the political violence that has resulted in' many 
parts ·of the_ country, particularly In Bihar, where dominating caste groups openly clash with 

- minority gcoups-resulting in a spate of caste-wars and massacres of_innocent people.' One 
·c.aste, in .its attempt. to obtain political powe~ is committing aggression on the other. The talk 
of minority interests (especially of a· community only) by regional parties is only a smoke
screen .. to"hide caste and regional interests. Caste based politics and casteism are eroding 
the 'unity' principle in the name of regional autonomy. 

6.10 Communalism: The partition of the former united India in 1947 in two independent 
nations- had its origin in the forces of communallsm that swept the sub-continent during the 
first half of the last century. Despite the emergence of India as a 'secular ' state, the politics 
of communalism and religious fundamentalism in the post independence period has led to a 
number of separate movements in various states and regions of the country. Communal 
polarization; rather multi-polarization, has posed a threat to the Indian political ethos of 
pluralism, parliamentarianism and federalism. Despite the aaciption of the principle of 
'secularism' as a constitutional creed, which ironically allows communal parties to compete, 

.the trend towards. communalism and fundamentalism in Indian politics have been growing 
day by day. The spirit of tolerance that is essential for a 'secula( society seems to have 
COJTipletely vanished from the body politic of India. The covert communalism practiced by 
every political party, in pursuit of electoral politics and vote banks has earned it the epitaph 
of 'pseudo-secularism' or 'minorityism". The dynamics of national and state politics of the last 
decade is a· mute witness of the clashes and conflicts between the so-called 'secularist' and 
the 'communalist'. Although a comprehensive constitutional amendment · Bill · (801h 

Amendment Bill) and Representation of the People (Amendment ) Bill 1993 were introduced 
to de-link politics from communalism, casteism, and linguism etc. by the minority Government, 
these could not pass through the Parliament. 

Caste and religion have in recent years emerged as rallying points to gain electoral support. 
Unfortunately there is a tendency to play upon caste and religious sentiments and field 
candidates in electio□s with an eagle eye on, the caste equations and communal 
configurations. (See S.K. Jha in Politics India, Oct.· 1998). Exploiting caste sentiments' and 
playing off one caste combination against the other with a political axe to grind, perhaps even 

• more than religious bigotry is the very anti-thesis of rationalism, but the, monster of casteism 
has all. of a sudden mysteriously gained wide respectability as a means of empowerment of 
the subaltern India! Some politicians, well known for their 'communally sensitive' disposition, 
taking a cue from communalism have gone to the extent of demanding a 'fai( representation 
of the minorities in the bureaucracy, police and para military forces. (Jha, op. cit.) 

6. H Criminalisation: Although the influence of muscle power in Indian ·politics has iong 
been a fact of political life since the First General Elections of 1952, when some feeble 
allegations were made about the use of outlaws by the politicians to further their electoral 
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prospects, the intensity and frequency of such allegations, have increased in more recent 
times, and the criminalisation of · politics and the persons known to have criminal past 
becoming legislators and ministers has not only become very common but is being openly 
defended by the party leaders. A stage has now reached when the politicians openly boast of 
their criminal connections. A Bihar minister's statement in the Assembly that he patronized 
and would continue to patronize gangsters to fight and win elections is a pointer to the 
growing phenomena where ·criminal background has become an invisible· requisite to win 
elections. Despite the country-wide debate ·that was generated by the Vohra Committee 
Report on criminalisation of politics, the system has changed only to the worse. Earlier in the 
1960s, the criminal was only content io playing second fiddle to the politician to enable him 
win the election and in turn to get protection from him. The roles have now reversed. It is the 
politician now, who seeks protection from the criminals. The latter seek direct access to power 
and become legislators and ministers. The Election Commission's observations that nearly 
40 members of the 11th Lok Sabha and 700 members of the state assemblies had a criminal 
past proves this. The Election Commission's requirement that prospective candidates file an 
affidavit listing the criminal charges that they face had hardly made any dent on the growing 
criminalisation· of politics. Some radical reform in the existing structure of law needs to be 
taken urgently. Until this is done, political parties could have taken certain initiative in curbing 
this trend, that is by refusing tickets to politicians with a criminal background. Far from it, the 
party leaders invariably seek out those candidates for party tickets, who can, not only win 
elections themselves, but can also help other party candidates to win, irrespective of their 
past criminal history or background. The Election Commission is powerless in preventing 
criminals from contesting the elections. The Representation of People Act allows it to debar 
candidates convicted of certain crimes, but it cannot stop those under trial, or whose appeals 
from their earlier convictions are pending for disposal before the higher judiciary for multiple 
murders or rape, or corruption or theft from the public exchequer, from sitting in the country's 
highest legislative forums. There have been a number of cases where persons under trial 
have contested elections , while. being lodged in jail, and have won. Unfortunately no political 
party has taken any concrete steps to curb this menace. 

6.12 Growing Violence: The growth of political parties and emergence of various political 
groups in India has brought into focus a ·very disturbing and serious phenomena in the 
body politic of India. There are some sections of the population and highly organized political 
groups and parties, who do not like to remain within the orbit of the Indian Constitution and 
work outside the existing political apparatus and party norms, and in the process have taken 
to political violence and terrorism in a big way, as the only method for political participation. 
This has not only spread panic amongst the general population in some areas of the country, 
but people seem to have lost confidence in the efficacy of government in ensuring security 
for the general. populace. Criminals now call the shots. They dictate and the Governments 
obey. Whether it is the hijackers of a plane or kidnappers of a film star, their writ runs 
supreme. 

6.13 Fractionalization and coalitions: A spate of minority and coalition governments at 
the Center due to the fragmentation of the party system has laid bare the vulnerability of the 
process of governance due to political uncertainty and instability of governments. Efforts 
were made by the coalition partners or allying parties to establish some sort of institutional 
mechanism to evolve a consensus on the minimum governmental programme for action and 
to affect coordination ·between the different constituents of the government both vertically as 
well as. horizontally by instituting multi-layered coalitional structures and a variety of steering 
and coordinatiryg committees both for inter-party and party-government consultation.s and/or 
to resolve major differences through personal emissaries of the Prime Minister. At best, 
however, these efforts remained merely ad hoc in nature and did not quite result in the 
establishment of some effective permanent institutional devices to bring about a 
rapprochment amongst the coalescing partners. The efforts were not quite successful . 

A significant impact of the trend towards coalition governments in India has been its effect on 
the policy outcomes. A generic characteristic of the public policies adopted in India over the 
last decade is the short time horizons embodied in them as most coalitions of party system 
are committed to providing short term benefits to their constituents. One important facet of 
this is the well known crisis of public finance plaguing most state governments in India, in 
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particul~r the larger ~tales.,. which has been aided by the short-term mismanagement of the 
_ _exchequer.· Examples include writing off loans, sometime even the full amount of the original 
· loans. · 

The ·present phase of the evolution of parties in India has revealed a number of grey areas of 
party functioning having serious repercussions for thEI political system, policy issues and· 
process of governance. The party manifestos, which are supposed to provide an indication 
at the ·direction of policy perspectives have in most cases become a set of promises, 
something for everybody so that more votes can be garnered. Most party manifestoes have 
ignored the burning policy issues like population growth, pollution, rising prices, illiteracy., 
unemployment , empowerment of women and the integrity and security of the nation. It is 
time that these deficiencies are sought to be overcome if the country is to maintain a 
semblan·ce of continued economic progress with stable democratic framework of 
govemme·nt. 

In a significant study conducted by Oliver Heath in 1998, it has been demonstrated that on 
the whole there had been remarkable continuity between the degree of fractionalization 
shown ·at the state and constituency level. The relationship· between the two is very close. 
Fractionalization operates on essentially two levels in India. The top level, and most 
fraction~lized is the national level.. The dynamics of party competition at state level has 
shown little sign of increased fractionalization in the 1990s. This indicates that the 
"fragmentation at the national level Is not representative of the actual types of contest that 
exist in the direct competition between parties. Thus one cannot say that the fractionalization 
at ihe- national level represents a fractured mandate, as on· the whole the mandate of the 
people is fairly clear, it is just that the clarity only exists within the context of state rather than 
national politics. 

The. implication of these two conflicting_ patterns of fractionalization makes the possibility of a 
single party securing an overall majority in the Lok Sabha in the near future very remote. The 
Jack of disruption that increased Ineffective parties at national level has had _on state contests 
indicates that the growth of one party has been evenly matched by the decline of another. 
The transformation in the composition of parties at state level has been almost seamless. In 
this instance, it is regional. parties that have prospered and the national parties, like the 
Congress that have suffered. 

Thus we are left in a position where politics only makes sense at the state level. A reversal of 
this situation is not likely to happen overnight, and any move towards fewer effective"parties 
at national level is only likely to happen at the cost of an Increased fractionalization at state 
level. It would therefore seem that the major issue of facing any party that hopes to form a 
government at the Union level, is not how to win an overall majority, but how to form strong 
and secure inter-state alliances. 

Today, the regional political parties have come to play a very effective role in the formation 
and deformation of governments leading to political instability and frequent elections.' 
However, there is a need to conceptualize the role of regional political parties in a democracy 
like India. The regional parties come into power because of some popular stand that they take 
up on some local issues. The national political parties have aligned with them for political 
reasons without commitment in detail to every thing that regional parties may profess. But a 
problem continues in the relationship between nati_onal and regional parties as a national 
party has to cater to national issues and causes which should naturally admit of no regional 
barriers; while regional parties by their very nature have to take up only local issues. Hence, 
the national party too tends to become 'regional' as it adopts a regional platform. 

6.14 Political Parties and Governance: Atul Kohli defines the concept of governability as 
the capacity of the rulers to do three th'ings: maintain coalitional support; initiate_ solution to 
problems· perceived to be 'important, and resolve political conflicts without force and violence. 
Thus, a democratic developing country is well governed if its government can simultaneously 
sustain legitimacy; promote socioeconomic development, and maintain order without 
coercion. The growing incapacity of India to perform these tasks is what has been' 
conceptualized by him as !he manifestation of crisis of governability. According to him four· 
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major factors ·have influenced the nature of political change in India: (1) the de
institutionalizing role of national and regional leaders; (2) the impact of weak political parties; 
(3) the undisciplined political mobilization of various caste, ethnic, religious, and other types of 
groups; and (4) the increasing conflicts between the haves and have-nots in the civil society. 
If these trends continue unchecked, India's political crisis is likely to get worse. 

Given the emphasis on the structural origins of the crisis in governance, the kinds of 
leadership actions that could halt or reverse India's erosion of authority would have to involve 
two major changes: (1) the need to strengthen the organizations of the major parties, and (2) 
the need to narrow the gap between the state's commitments and capacities. If one had to 
predict the most likely outcome over the next decade, ii would be, policy ineffectiveness and 
continuing turmoil, encouraging further centralization and use of force, punctuated by 
occasional bursts of hope created by elections and electoral gimmicks. If one were to set out 
to alter the current political trends, then strengthening the party organizations would be an 
important area for action. The ongoing populist posturing of India's political parties, without 
the capacity to deliver on promises, has become a serious political problem. ,? \ 

' I I 

Another study under the auspices of Center for Policy Research by Lok Raj Baral al~_,· 
supports such trends. He notes that since the national parties in. India started fast loosening 
their grip on local institutions, and the elites were preparing grounds for regional and local 
organizations, problems of governance increased as a result of the lack of accord between 
the emerging local realities and the rigid approach of the national elites to such burgeoning 
trends of governance. Other issues concerning the diminished role of national parties are 
also related to ideological contradictions and functional gaps between commitme.nts and 
practices manifesting them in election campaigns or in their opportunistic alliances formed for 
political aggrandizement. India's govemability has been greatly affected by the pulls and 
pr9.ssures of the ruling party at the yenter or by positions taken by parties supporting the 
government. The Prime Ministe~s position under a loose coalitlonal arrangement has been 
perennially precarious owning either to his diminutive position in his own party or to his act of 
balancing of disparate groups whose incongruous motivations and tactic al lines may not be 
in the larger interest of the government. 

The manner in which political parties in India are increasingly becoming anarchical in both 
their behavioural norms and functions suggests that too much compromise for staying in 
power would res~lt in bad governance. If members of parliament and State Assemblies 
themselves become rowdy in their behaviour as is demonstrated by frequent walkouts, sit ins 
into the well of the house, installing the proceedings of the house on filmsical grounds for 
days on and on without regard to the staggering financial burden that it is causing to the 
public exchequer, apart from the precious waste of time and energy of the political elites, 
breaking furniture, communication equipment, using these as weapons to beat and hurt the 
opponents within the precincts of the house, prompting the Speaker to frequently remark that 
it was "a mindless mockery of the people who have returned us to Parliament", it is shameful 
not only to the people of India but also to those who look upon Indian democracy for 
inspiration. The politics of splits, defection, violence and 'subterfuge' has taken over. the· 
governance of the country thus showing no deference to norms, rules and procedures. Such 
trends are likely to be routine affairs if parties continue to stoop too low for grabbing power by 
force or by foul means. 

6.15 Jumbo Council of Ministers: The experience of minority and coalition governments 
has also resulted in the practice of creating abnormally large or what is kriown as jumbo size 
council of ministers in order to accommodate the' coalition partners in the government. It has 
given rise to serious impediments in the process of governance. , Besides the inherent 
problem of conflicting jurisdictions of the various. ministers, both vertically and horizontally, 
personality clashes and egos, and the woefully inadequate physical facilities and assistance 
for their effective and efficient functioning, it has been observed that many of the incumbents 
of the offices lack the basic capabilities to govern. Most of the time they are interested in 
their privileges and perks as being the ministers of the government, making speeches, 
cutting ribbons at inauguration functions, laying foundation stones, and· making trips to 
foreign countries on government expense. A majority of these- seem to be interested in the 
politics of transfers and making all sorts of recommendations for their relations and favourites. 
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The consequences are not- only a tremendous drain on the meagre government exchequer, 
but inefficiency, delays ·and slackness because of the inflated governmental machinery, 
hence increase in malpractices and corruption. 

It is thus important that political parties and legislators need to be educated, socialized, 
disciplined and sensitized to public welfare for becoming effective partners in the process of 
governance. 

7. Reform Options 

7.1 Areas of Concern: In t~e background of the foregoing analysis ot the functioning of 
the party system in India, it is evident that the parties in India face a number of challenges. 
Not only they have declined in terms of their ideological orientatio~s ,and commitment to the 
welfare of the masses, but in the recent past they have shown tendencies of factionalism, 
doggedness in ternis of opposition for opposition sake, and agitational politics. At times 
they have displayed behaviour, which tends to be unprincipled and unconcerned for the 
welfare of the masses. Many of their leaders have been affected by communalism, caste, 
community or religious biases and have known to have links with mafia groups, criminals, 
senas, and militant or fundamentalist organizatiorys. Changing of party or group loyalty is 
endemic in party organizations in India, and almost everyone is willing to defect at the drop of 
the hat, if the grass seems to be greener on the other side. Parties make and break political 
alliances to maintain their influence within the party and government, and to remain in power 
with the aim to keep the rivals out. Most of these factional groups .are non-ideologicai and 
have no vision of the good of the people nor any ·capability to govern or .undertake party 
responsibilities. 

The political parties in India face organizational problems In regard to discipline, defections, 
intra-party organizations, elections within the .parties, and splits in the party. Raising of 
adequate furids for party organizations and: activities by legitimate means and.- their 
appropriate and effective utilization during non-election .and election periods is a perennial 
problem. criminalisation of politics and politicization of criminals and the mainienance of 
public ethics is another area of concern in respect of party functioning. 

7 .2 Areas of Reform: Thus In the perspective of the evolution of political parties in India 
during the last fifty years as described above, the following are some of the areas of reform 
which should be of immediate concern: 

1. Institutionalization of Political Parties - Need for a Comprehensive Legislation to regulate 
party activities. Criteria for Registration as a National or State Party - De-recognition of 
Parties 

2. Structural and organizational Reforms - Party organizations - National, State and local 
levels - Inner Party · democracy , Regular Party Elections, recruitment of party cadres, 
socialization, develop-men! and training, research, thinking and policy planning activities 

· of the party.· 
3. Problems of Party Funding -Need for a Legislation to regulate party funds - distribution 

and spending of party funds during non-election and election times. 
4. Maintenance of Regular Accounts by the Political Parties-Auditing and publishing -

making audited accounts available for open inspection. 
5. Party system and Electoral system - To what extent and in what way the electoral system 

·could be reformed so as to pave the way for the establishment of stable governments 
based on the concept of two party system or dual party alliance system - Do we need to 
change the system of single member constituencies to a mixed system _or a proportional 
method of representation along with the simple majority system ? 

6. Steps to check criminalisation of political parties . 
7. Steps to curb the role of casteism and communal ism. 
8. Problem of proliferation of independent candidates. 
9. Strengthening of Anti-Defection Measures.-Amendments in Anti- defection Law 
10. Party system and governance - How to make parties as viable instruments for good 

governance? 
11. Restoration of values and morality in public life. 
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7.3 Suggestions for Reform: A number of academic and research lnstituti_ons, political 
observers and analysts, Committees and Commissions appointed by the Government of India 
from time to time and concerned scholars, journalists and academicians in their individual 
capacities have made a number of proposals for refonns in lhe party system in India. Some 
of the most significant of these are culled here in order to provide a perspective for framing 
recommendations for party·reforms. 

7 .3.1 President K R Narayanan 

Political parties should ensure that criminals are denied tickets for elections. Entry of 
criminals can be prevented without passing any law. It is within the powers of the political 
parties to see that no criminal or people with the reputation of b(ling in criminal acfivities are 
selected as candidates. There is no need fpr any amendment in People's Repre~entafion Act 
or in the Constitution for that. · 

Anti-Defection Law, under which one-third · members of the total strength of a party are 
allowed to split it,' is not working well. If anybody wants to change his party after being 
elected on that party's ticket,. he should resign from Partiament or the Legislature and· face 
electorate.. If there is a rule like that, may be very f~w defections will take _pl~ce. 

- . ' 
7 .3.2 Center for Policy Research Study (Lok Raj Baral) on Party Reforms (2000): 

1. Refonning the first-past-the-post system of elecfion. The Gennan model that accepts a 
• preferential vofing system can be examined for insuring proportionate representafion of 

parties in parliament. 
2. Since all parties work in tandem with unscrupulous business lobbies and gangsters or use 

state power for determining the outcome of elections, these. cancerous trends need to be· 
checked for good governance. · · : 

3. Political parties should .have minimum principles for forming a coalition government rather 
than forge alliances only to be in government. Unprincipled political alignment should be 
discouraged by law_ urging political parties to be more homogenous i_n their joint 
endeavours of running the coalition government. .. 

4. Support to be rendered to any government from "outside", i.e. without;joining th~ coalition 
government,. should be legally barred. Only a party having at least 25 per cent seats in • 
the Lower Hou~e of parliament or Assembly should: have a chance 'io fonn the 
government. · , 

5. No government should be removed from office if the opposition parties or others involved 
in the toppling game fail ·10 come out with a clear alternative arrangement and 
programme. . 

6. The kind of co~litional arrangeme_nts that the parties make should be clear b~_fore fanning. 
the government. 'Developments so far show that the big parties themselyes prefer to play 
second fiddle to the -regional and smaller parties -whose Immediate interests are 
detennined by 'regional.and parochial' Issues rather than lo~g term national programmes. 

7. Parties need to strengthen their managerial and crisis management .capacity; If the party 
organizations are b~ttei managed and demqcratized, their efficiency would increase. 
More autonomy to all layers and more inner-party d~mocr11cy would- help circulate leaders 
on the basis of their qualities. The criterion of achievement rather than· ascription should 
be accepted by all , parties. Unless parties are· ,broad .based in accommodating all 
segments of society, they continue to become siatus ·quoist, exclusivist; ;regional and 
sectarian. 

8. Parties' own code of -conduct and self-initiated reforms, rather than ·state;lmposed refonns 
are likely to improve the working of parties. [~ok Raj Baral, "Political i. Parties aQd 
Governance in South Asia" in V. A. Pai Panandikar, Problems of Govema'nce in South 
Asia (Delhi, Konark Publishers Pvt. Ltd.,2000), pp. 155-199.] ·· 

7.3.3 V. M. Tarakunde Committee (1974-75) 

The Tarakunde Committee on Electoral Refonns was appointed by Jayaprakash Narayan on 
behalf of the Citizens ·or Demqcracy, an independent organization. An important 
recommendation of this committee was that there, should be a law requiring all recognized 
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political parties to keep audited accounts and sources of all income and details of 
expenditure, with false accounts being a punishable offence. 

7.3.4 Dinesh Gosl'(anii Committee Report (1990) 

The main recommendations of the Committee were as follows: 

- a three-member election commission and appointment of the Chief Election 
commissioner in consultation with the Chief Justice of India and · the leader of the 
opposition and the appointment of other Election commissioners In consultation with 
CEC; · 

- a fresh de-limitation of the constituencies on the basis of 1981 census and rotation of 
seats reserved for SCs and STs; 

- issuing of multi-purpose photo Identity cards to voters; 
- disallowance of contesting by candidates from more than two constituencies; 
- the raising of security deposits of independent candidates and forfeiture of security 

deposits of all candidates failing to secure at least ¼th of the votes polled; 
- a statutory status to th~ model code of conduct formulated by the Election Commission; 

introduction of electronic voting machine; 
- legislative measures against booth-capturing, rigging and Intimidation.of voters; 

limited state-funding in kind to recognized political parties, to begin with; · 
- transportation of voters, carrying of fire arms, sale and distribution of liquor on poll day to 

be cognizable electoral offence In law; · 
- restriction of disqualification under the anti-defection law to voluntary resignation and 

violation of party whips only In cases of vote of confidence, money bills and vote of thanks 
to the President; · -

- a review of the electoral system by a standing Committee of the Parliament and by an 
expert Committee. 

Chapter 5 of the Goswami Committee Report also made some recommendations relating to 
political parties and candidates. The main reform proposed was the deletion of Section 29(A) 
of the RP Act concerning registration of parties. The matter, instead should be delegated to 
be solely decided by the Election Commission under the Election Syf11bols (Reservation and 
Allotment, .1968). The Committee did not feel the necessity for recognizing electoral alliances 
of political parties or changing present procedure of allotment of symbols. 

7.3.5 J11stice V. R. Krishna Iyer Committee (1994) 

The Iyer Committee recommended that a law should ensure inner-party democracy in all 
political parties. It also reiterated a legal sanction for proper audit and accounts. Besides it 
proposed the institution of a Commissioner to examine and decide whether a political party 
was promoting communalism or in any way acting against the Constitution. 

Law Commission's Report (1998) 

The recommendations of the Law Commission could be summed up as follows: 

- Independent candidates be barred from contesting elections to the Lok Sabha and 
legislative assemblies. 
Full five year term for the legislatures. 

- In order to contain defections, a "pre-poll coalition" or ·front of political parties should be 
treated as a "political party'. 

- Inclusion in the RPA to regulate the formation, functioning and Income-expenditure 
accounts of political parties and to avoid their splintering and ensure internal democracy. 

- Scrapping of explanation I to section 77(1) of the RPA to make the electoral system more 
representative, fair and transparent - making it obligatory for every candidate to declare 
his/her assets and of his/ her spouse arid dependent · relations as well as provide 
particulars regarding criminal cases pending against them. 

- On state of funding of political parties, recommendations of the lndrajit Gupta Committee 
subject to certain changes, be adopted. 
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In case of electoral offences and certain other serious offences, framing of a charge by 
the court should itself be a ground for disqualification in addition to conviction. Relevant 
provisions of the Criminal Procedure be amended to check false complaints. 
Only .a candidate obtaining_ !;iO percent or more votes be declared elected, holding of "run 
off' elections wherever necessary. , 
Any party, which receives less than five percent of the total vote in elections to the Lok 
Sabha and Assemblies "shall not be entitled to any seat". 

- Use of electronic voting machine. · 
Restriction on frequency of "no-confidence motions" 

- List system on the German model for 25% or 50% additional seats and· con~ept of 
negative vote. 

7 .3. 7 Justice Kuleep Singh Panel: 

1. To prevent criminalisation cif politics, the candidates with a criminal background or 
. those facing substantial criminal charges framed by a court be debarred from contesting 

election~.: 

2. Just as ·govemment·servants facing criminal proceedings are placed under suspension 
until cleared by the courts, the same yardstick should be applied to politici~ns as well. 

3. Election Commission should bring effective changes in the model code of conduct to 
exclude candidates from contesting elections who have criminal proceedings pending against 
them. And, if the Election Commission cannot do this, Parliament must do.it. 

4. More effective laws be created that will prevent criminals from entering the political 
process, The legal reforms can push criminals out of the system. New legal initiatives such 
as amendments in Section 8 of the Representation of the People Act 1951 could empower 
the Election C9mmission to deal with crime-tainted po!iticians. ' • · 

5. If we cannot bar criminals 'from contesting ,elections until they are convicted by the 
courts, then the next best course would be to get speedy verdicts in their cases. Special 
courts and ,benches to try cases against legislators and: other high profile people should be 
set up for speedy trials. · 

' . 
7.3.8 Sugges_tions by Academics/ Scholars/ Journalists etc.: 

In Cana
1
da, a Royal C~mmission on electoral Reform and Party Financing appointed by the 

Government of Canada in November 1989 which sponsored a score of academic studies on 
the problem and held hearings, submitted its recommendations in four volumes in 1993. 
Some of the recommendations of this Commission as well as some Canadian practice in this 
regard in vogue since the early years of this century may be considerea for adoption in India. 
Volume 3 of the Report w_hich is presented in the form' of a model legis,lation has some 
interesting ideas about political parties, constituency associations and party· foundations. The 
proposed legislation lays downs detailed legal requirements' for registration of parties, their 
constituency association, and party foundations under this, parliamentary law. Each of these 
organizations is registered under Section 24 of the model Act on the cbnditlon that they must 
have a constitution that shall: · ' 

·ca) promote democratic values and practices in a manner consistent with the spi[it and intent 
of the Canadian Charter of rights and freedoms; · ' 

(b) provide clears .and consistent rules on ·the selection of candida. 'i, leaders, delegates if 
any, and officers; ' 

(c) provide that members of the party who select the party's candi, · 1tes, delegates to a 
leadership convention or a party leader must be voters: 

The proposed legislation also provides other legal requirements to facilitate SIJlOOth 
functioning of these organizations and procedure for sett!ement of disputes. A party 
foundation may be registered under this Act by a recognized party as "a distinct and 
permanent institution": 
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(a) to develop and promote public policy options, 
(b) educate party members on matters of public policy, and 
(c) provide the party with research and advise on policy. · 

These party foundations are to be incorporated under the Canada Corporation's Act. The 
Canadian· Royal Commission believed in full disclosure of the size and source of contributions· 
to parties and candidates to forestall any undue influence on elected officials by contributors 
of large amounts. II recommended submission of interim unaudited report of all contributions 
by registered parties and _their ancillary organizations for the first six months oi the· year and a 
"full audited return on their financial activities for the entire year". 

Indian parties should seriously consider adopting the leadership convention system. This will 
have the following positive results. First, ii would make the leadership selection process more 
democratic and federal. Second, the nation would introduce a nationally aggregative 
mechanism in major parties and curb the tendency of regionalisation and fragmentation. If 
the national is found too expensive, a series cif state conventions may be held by major 
parties with their respective slates of candidates (common for all 'the states in one· party). 
This will go a lo_ng way iri making parties aggregative and thus more functional in a 
parliamentary federal system of governance. The continued fragmentatipn of the party 
system, confederalizatlon of all-India parties and, mushrooming of regional parties, besides 
causing Governmental instability,·. also presage the sinister prospect of making any 
parliamentary government well nigh impossible.[ M. P. Singh, Towards Greater Federalism, 
The Pioneer, 16 December 1997 .] -.' · 

The Joint Committee of. Parliament on Amendmjlnts to Electoral Laws (1971-72) cpnsidered 
and rejected the proposal· for changing the First -past- the- post (FPTP) system, but 
recommended the formation cit an expert commjttee to review· it V. M. Tarakunde Committee 
argued for adopting a variant' of the German system. S. L. Shakdher, the then Election 
Commissioner and L. P. Singh supported the view. Goswami.Committee failed to reach any 
conclusion. No body has argued for a pure PR system but a mix of PR and plurality system. 
The precise composition of the mixture varies. The Tarakunde Comm_ittee recommended two 
alternative formulae for consideration. The first was ·the German formula (double vote, half of 
the seats by direct plurality system, 'top-up' on the· basis of the second vote, provision for 
additional members) modified, if necessary, to change the mix of direct and· list seats from ½ : 
½ to 2/3: 1/3. 

The second involved an innovative suggestion: single vote polling as in the present system, 
all candidates who secure a majority of votes to be declared elected directly, the rest of the 
seats to be· filled from party lists according to the proportion ·of votes for each party (top-up 
procedure) with some relaxation for'lndependents. · · 

. - . ' 

The measures suggested by various committees and ECs· only reflect a mechanist approach. 
The Idea that candidates -who stand no chance of winning election through the electoral 
or~:oss and. are thus a nuisance is to take a narrow _view of the political process. The 
electoral arena is· a training ground for political participation. Even if the independent 
candidates file the· nomination and then withdraw it, or contest and then retire midway through 
the campaign, they have done their job. Moreover, unrestricted opportunity to contest is a 
virtue in itself even if it serves no purpose. As for the multiplicity of candidates, the answer 
would lie in strengthening the contingent arrangements of the election machinery. Steps to 
discourage 'dummy' candidates are surely in· order. The recent ex'periment of. denying 
facilities .to those candidates who have made public declarations to ·support another is a 
useful step In :that direction. It would be justified, perhaps necessary, to ban th_e practice of a 
candidate contesting simultaneously from more than one constituency of the same category. 

There should be some minimal external regulation to ensure that there is a minimal level of 
democracy in the party. But this should not be linked to registration or eligibility to contest 
e!ections. 

442 

1207 LJ&CA/2002-29B. 



On the role of money in elections, the concern cannot be confined within the agenda of 
electoral reform, it must relate to larger questions of transforming the structure of economy, 
the model of development and the institutional design of democracy. At a more concrete 
plane, the question refers to the direct -relationship between the monetary resources of a 
candidate/ party and capacity to win an _election. Although this direct relationship exists in 
today's India, it is not yet a decisive factor in the electoral outcome. Those with greater 
monetary resources do enjoy an edge in registering their presence in the electoral campaign. 
More importantly, those without resources often fail to cross the minimal threshold of publicity 
for this reason. But we must refrain from drawing an extreme picture of a direct causal 
relationship, for candidates and parties with virtually unlimited resources routinely lose the 
elections to those who cannot match them in these terms. 

The law on ceiling should be changed in one of the following ways: (a) either the statutory 
limit should be scrapped altogether and replaced by a selective ban on certain kinds of 
expenditure. Or the existing provisions should be amended to provide for: (i) much higher 
ceiling than what currently exists; (ii) regular revision of the ceiling before every general 
election; (iii) all the expenditure, irrespective· of who paid for it, to be brought within the 
purview of this provision; (ii() mechanism ior routine verification /auditing of the return of th~ 
expenditure; and (v) publicity of the returns filed by the candidate in the local press. The most 
effective measure and the only guarantee lies in a political culture of simplicity, so that any 
qstentatious expenditure can be expected to work against the candidate's electoral prospect~. 

. ·O 
On political funding, Pai Panandikar and Ramashray Roy proposals that the basic framework 
of state-sponsored election Fund is to be apportioned according to vote share ·of different 
parties/ candidates is sound and needs to be accepted immediately with the proviso that all 
state funding should be only in kind.· However a principal objective is to discourage '.'non
serious' parties and candidates. The suggestions made by the two scholars are: 

state funding should not be exclusive; parties and candidates should be fre.g.to raise 
funds from other sources subject to an overall ceiling of expenditure. 

- The amount should be given to parties, which should be left free to disburse it to the 
candidates/party offices. . 

- The party must spend at least 50% of the funds during· the election campaign and it 
, should be allowed to spend the remaining amount (upto 50%) during the next five years 
before the subsequent.general election. 
The entire amount should be accounted .for and audited without any restriction on internal 
budgeting. · 
The eligibility threshold should operate at the state level and be reduced to bare minimum 
(say2% of the vote share in a state or 5% in a constituency, in the case of an 
independent) sci as to exclude only the dummy candidates or paper organizations. 
The payment should be made conditional upon· regular democratic e_lection of the highest 
decision making body and office bearers of .the party (the EC and the · Supreme Court 
should have the power to adjudicate any dispute in this regard). 

The basic idea is to bring nea~y every serious party within the ambit of state funding, provide 
them with some minimum financial resources to contest election and carry out regular political 
work in between elections, and to link this assistance to internal democratic functioning. 

Panandikar-Roy proposals. on State Funding recommend (i) state funding of elections on an 
exclusive basis ; (ii) the creation of an election fund at Rs. 10 per vote polled throughout the 
country; (iii) a special funding agency or \he EC to administer the fund; (iv) the fund to be 
apportioned on the basjs of votes secured by candidates in the election. subject to a ceiling of 
Rs. 1 million per seat contested; (v) the amount to be released to individual candidates (and 
not political parties) on the basis of nominations made; (vi) 50 percent to be released as an 
advance, before elections, on the basis of previous performance; (vii) the minimum threshold 
for eligibility for state subvention to be 20 percent of national votes for national or major 
parties (10% for minor or new parties) and, (viii) detailed account of the candidate to be 
audited by the EC. 
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[Yogendra Yadav, CSDS, in M. P. Singh and Rekha Saxena, Ideologies and Institutions in 
Indian Politics pp. 416'-444] 

. . 
The Government of India_ should identify some of the major contours of policy for curbing the 
incidence of political violence and tel'rorism: 

. . 

- a. There should be a clearly enunciated set of policies on these issues-"tndicating 'thus far 
and no further', for the understanding of the militants and Naxalites 3s also for the 
democratic regimes within l!te States. 

b. It would be desirable to have e loose federation instead of a centralized fem;ration of the 
earlier days. This would make ·autonomy worthwhile for the groups concerned. 

c._ It would also be worthwhile to adopt a loose federal union with a decentralized political 
order which would mean more autonomy to the States from the Union and from the 
States to the local bodies within a, State. This has not happered so far as the Central 
Government is concerned. . ' 

d. Alternative forms ·or autonomous units within India, like Gorkhaland in Darjeeling district in 
West Bengal, should be experimented with all earnestness. 

e. lt·should be made cleacto all and sundry that violence would not be tolerated or.accepted 
as a basis of setuement of problems. At the same lime it would be worthwhile to admit 
mistakes of the past, and to provide a constructive basis for lasting solution of outstanding 
problems. This · would provide some solace to those persons who have suffered 

@lnecessarily in the violence and a hope for the future. 
f. Military and police . may be used to the least possible extent against the Naxalites or 

militants, thereby avoiding confrontation as also_ encouraging them to come to· the 
discussion table. 

g. While taking the measures ne11ded, the issues at stake must be currently understood and 
solutions sought· so .that ·eventually, they can become part and parcel of the national 
mainstream. 
[lq~@,Narain, 'The Party .SY.~tem", in Upehdra Baxi, Alice Jacob, and Tarlok Singh, 
Reconstructing the Repub1ic (N11w Delhi, Har-Anand Publications, 1999), pp. 311-318.] 

The existing Iequirement of the four percent of the total number of valid votes .polled _or the 
. recognition of political parties as contained in Clause (B) of Sub-Paragraph (2) of Paragraph 6 

of the Election Symbpls (Reservation and Allotment ) Order, 1968 is certainly low. It should 
be increased to ten per cent. However, the best way to reduce the number of parties, would 
be to encourage and regulate through law mergers of groups in larger parties or alliances 
having the same or similar ideologies and/or programmes_. This would eliminate duplication of 
effort and promote_ \he ch~nces of a clearer electoral verdict. 

It is very necessary that political parties, especially the well organized and well established 
parties, such as the National Parties and the State Parties should take special care in 
selecting .and setting up as candidates only those persons who, if elected, could be able to 
discharge their most responsible and onerous jobs as members of such representative 
institst:ons-. They &houla.be persons(pf liigh qualities of mind, heart, and character. They 
should be. pe.r~on§! posseS!!ing . ·intelligence, breadth of vision,· warm human sympathies, 
rec<1ptiveness to n'.ilw ideas.:'withllut any inhibition, balanced judgement, capacity for hard 
work, inastery-ef detail and above all s!Ejfiing character. · 

In order ·to ensure a free and fair poll it is necessary that the electoral code of conduct should 
be observed by all the political parties .. As it is found that the code of conduct is of little 
practical value since no party or candidate observes the various rules and instructions laid 
down in such Code of Conduct, the model Code of Conduct should be given legal teeth. And 
in addition to legal teeth behind the code, it is education of the electorate and discouragement 
of selfish leaders that would help more to remove the problem, 

There should be express provision for de-recognition of political parties, if there is violation of 
S11b-Section (5) of Section 29 A of R. P. Act 1951.9 relating to upholding of the allegiance to 
the Constitution of India and to the principles of socialism, secularism and democracy and the 
sovereignty, u~ity and integrity of India. It is to be noted that a recent draft Bjll on electoral 
reform provides for de-registration of political parties. However, there is a provision for appeal 
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in Courts. [Raisa Ali, Representative Democracy and Concept of Free and Fair Elections 
(New Delhi, Deep & Deep, 1996)] 

Under the Indian system, where everyone from a poor peon to the secretary in the ministry, . 
has to possess some minimum qualification, from a mere matriculation to a degree, the 
honourable members of Parliament are an exception. So are the ministers. And despite this, 
they are acceptable. Today, a person can be a Law Minister without even a nodding 
familiarity with law and an Education Minister without any formal education. During the last 
50 years, there have been several such instances all over the country. Should we not lay 
down some qualifications: Impeccable integrity, Proven ability, Academic standards 1in 
consonance with the requirements of the job, otherwise leaders can be a liability. And surely,, 
rule of the majority does not mean rule by the illiterate. [ Jawaharlal Gupta, While the worst 
are full of passion, in the Hindustan Times, 28 June 2000.] 

Chief Election Commissioner M S Gill's proposal to make it mandatory for all political parties 
to nominate at least a third of women candidates for the seats contested by them deserves to 
be commended. If they are not prepared to accept the principle of representation within their 
own parties, what moral right do they have to advocate reserving parliamentary 
constituencies for women? 

Reservations have not always benefited the disadvantaged for whom they were intended -
usually, the more powerful in a particular section which has got reservation benefits from it [ 
Times of India, 14 June 2000, p. 14] 

There -is need for a law to make it compulsory for every recognized political party to annually 
declare and publish, along with its constitution and list of duly elected office bearers, the list of 
its primary members and the subscriptions collected from them, among all other sources. 
Registration and renewal of such registration should be subject to a reasonable verification of 
the facts stated. The party constitution itself must be totally democratic in content _and spirit, 
quite transparent and must provide for periodic elections by the primary · members. Non
compliance of provisions in this behalf should render the party disqualified from contesting 
elections. 

As Jha (op.cit.) puts it: 

Today no political party, within its own ranks and cadres, is uniformly repres~ntative .of the 
society. Yet, each party, for its own .political compulsions, has its own readymade _stand on all 
contentious issues concerning representations f~r this, that or the other section of the society. 

If people want their repres~ntati~~s to be worthy of their trust they must chbose them on their 
individual merit. There is an acute dearth of genuinely, public-spirited ·performers among the 
country's new rulers. 

The form of nomination paper to be filed by the candidates in an election should have 
adequate space for mandatory enumeration of the. record of voluntary and· selfless public 
service rendered so far by the candidate, and it should b_e properly authenticated, 
documented and publicized .for the benefit of the electors." 

Criminals can be effectively kept out by having the polls in two rounds. :rhe final round should 
take place after a gap of two weeks in which only ,the two best achievers of the first round 
should be permitted to co'ntest: · .There should be no countermanding, of P,Olls in )he event·;l'f 
the death of a candidate unless he happens to be one of the two finalists. That will _be the 
end of bogus, dummy, transparently fraudulent so called "non-serious". candidates and the 
size of the ballot paper would be never more than a small slip of paper; thus resulting in 
considerable economy in cost ·of paper ,and printing as well as its, handling and transport 
throughout the election process. People know who's who in the constituency b.est, ."and no 
criminal can hope to get more than 50% of votes in a virtual 100% ·poll, nor:hope to .win-solely 
on the basis of appeals in the name of caste, religion, etc. 
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While there is every ·reason to revise the ceiling on poll expenditure by candidat~s and their 
parties, the right people to finance an election are obviously those who support the candidate 
or his party. There can be designated accounts in specified banks in all parts of the 
constituency where the supporters can deposit their contributions, subject to disclosing their 
full identity, proof of their status as an elector of the constituency and the last income tax 
return filed by them. Political parties ·can have the arrangements over. an extended area 
subject to reasonable conditions and. could operate such accou.nts throughout the year 
whereas the individual candidate's accounts ought to be opened on filing nominations and 
closed on: declaration of results. [ Shivendra K. Sinha, "Toward a People Centered Polity: 
Political Parties, Legislators and Electoral Reforms" in Politics India, October 1998. pp. 24-
6§J 

8. Conclusion: 

8.1 Need for a Legislation governing political parties 

There is a need for a comprehensive legislation (may be named Political· Parties (Regulation) 
Act) regulating the functioning of political parties in India. The legislation should provide 
conditions for the constitution of a political party and for recognition, registration and de
registration. Until now the recognition and registration of political parties is done only for the 
limited purpose of allocating symbols. The new law, however, should prescribe not only the 
conditions for the establishment of the political party, but also provisions for regulating the 
functioning of political parties after establishment Ii should be made compulsory for every 
political party to get registered under the proposed Act. Any party so constituted under the 
proposed, Act should . declare its allegiance to the provisions to the Constitution and the 
sovereignty and integrity of the nation. The legislation should also prescribe that. every 
political party should abide by the spirit of democracy in its internal management and 
operation arid. should observe inner party democracy in its decision making process. It should 
provide that elections to the various levels of party organs should be held at least once in 
three years. · It . should also make it mandatory for political parties to provide for a 
representation of at least 30 percent of its organizational positions at every level for women. 
The leaders of political parties should also make sure that at least 30 percent of .their party 
tickets are distributed amongst the women at the time of elections. The legislation should 
make it compulsory for th.:i parties to-maintain accounts about the receipts of funds and 
expenditures in a systematic and regular way. The form of accounts of receipt and 
expenditure and declaration about the sources of funds may be prescribed by an 
independent body of Accounts & , Audit experts, created under this proposed Act . The 
accounts stioulq · also be audited by the same independent body, created under the 
legislation who should also prepare a report on the financial status of the political party which 
should be open and available to public for study and inspection. The proposed law should 
make It corriP.ulsory for the political parties to make their candidates declare their assets and 
liabilities at the time of their nomination being filed .before the returning officers for elections to 
any office at any level of government. It should provide for limiting the expenditures of the 
political parties in relation to holding public rallies and large scale demonstrations and 
protests which hardly serve any effective purpose in these days of high tech electronic media, 
which is far more effective and economical and causes least inconvenience to public than 
the very frequent huge public raliies and· large protests in capital cities. In this way the 
political parties would also be spared the burden of huge expenditure on all sorts of 
illegitimate or dubious means adopted to raise that amount of money for that kind of 
expenditure. [Malaysia has imposed . a total ban on large scale rallies for political 
demonstration and/or for election! purposes.] ·The money saved co.uld be ·more ·fruitfully 
employed in other· more important ,activities of political parties, such as educating the voters 
through door to door contacts and /or sensitizing their own. party-men in respect of various 
controversial issues facing the nation. ' 

. . 
Only th·ose parties, which. are registered under the proposed Act be allowed to contest 

elections. 
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8.2 Criteria for Registration 

(a) The law sho~ld define the criteria of registration of political parties. Every political party or 
a pre-poll alliance of political parties should be compulsorily registered under the 
propos\)d Act. The Registration authority can be the Election Commission of India. · 

(b) The criteria for registration as a national party be revised to at least securing of 10% of 
the valid votes polled by all the candidates in at least one half of the states. · 

(c) The parties be designated as State parties if they secure the required percentage of at 
least 10% of total votes cast in any of the states. 

(d) Only parties or a pre-poll alliance of political parties registered as National parties with 
the Election Commission be allowed to contest for the Lok Sabha. -State parties may 
contest for State Legislatures and the Council of States (Rajya Sabha). 

8.3 Criteria for De-Registration 

The law should define the criteria and conditions· for de-registration oi political parties, 
and the decision of the Election Commission in this respect should be final., subject to the 
judicial appeal to High Court/Supreme Court on points of law. For example, one :of the criteria 
for de-registration could be the non-adherence to the conditions prescribed for registration or 
obtaining of registration in the .first instance by fraudulent means or wrong declarations. 

' . . 

8.4 Structural requirements 

The constitution of the parties submitted for Registratiory under the law should proyide for: 

(a) a declaration to the adherence to the democratic values and norms of Constitution in 
their inner party organizations 

1 
' 

(b) a declaration to shun violence for political gains 
(c) a· declaiation not to resort tci casteism and communalism for political mdbilisation, but 

to adhere to:the principles of secularism in the achievement of their objectives 
(d) ,provision for party conventions to nominate and select candidates for p,olitical offices 

ai the grass:root and.state level . · , · 
(e) •r~presentation to the women and weaker se,ctions of'the .society in pa~y offices and 

candi9ates for contesUng of polls. , . ,·, . : ' 
I , , , • 

8.5 Educational Training and Developmental Activities 

Political . parties should in \heir con~titution provide for establi~hing so.me institutional 
mechanism for planning, thinking and research on :Fpcial socio-economic, issues facing the 
nation and educational cells for socializing their . party cadres and. preparing them for 
responsibilities of governance.. -

8.6 Leadership conventions 

' • I. 
Indian parties should seriously consider adopting the leadership conventi,on system, as is 
practiceil in countries like Can'\da, and . the USA , This 'f'OUld have the ,adva:ntage first, of 
making :the leadership election process more open, democratic, :and federal.I Second, the 
people will know in advance of the prospective 'prime Ministerial :candidates. Third, it would 
introduce a nationally aggregative mechanism in major parties i and curb. the tendency of 
regionalisation and fragmentation. ,If. the nationai convention· is fo'uhd toe\ expensive, a series 
of staggered state conventions may be held by major parties wit~ their' r~spei:tive slates of 
candidates (common for all the states in one party). This will go a 1.ong way in rraking parties 
aggregative and thus more fu~ctional in,a par\iamentary federal system of governance, 
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8. 7 Stabilising the Parliamentary System 

Following sugg~stions may be considered 

(a.) Rules of procedure may provide for the election of the Leader of the House by the 
Lok Sabha along with the election of the Speaker and in the like manner. The. Second 
Ballot system be adopted, In· case no candidate secures a majority in the first round. 
The Leader may then be,appointed as the Prime Minister. The same procedure may 
be followed for the Chief Minister. 

(b.) Adoption of a system of constructive vote of ·no confidence. For a motion of no
confidence to be brought out against a government at least 20% of the total number 

• of members of the House should give notice. Also, the motion should be 
accompanied by a proposal of alternative-Leader to be voted simultaneously. 

(c.) Under the present system of "first -past -the -post·, candidates ·can get elected on a 
minority of votes. No candidate should be decl~red. elected unless he or she secures 
more than 50% of the votes cast If no candidate gets 50% ·of votes in the first run, a 
second run off election be held immediately the. next day of the first ballot. These 
days of electronic voting and counting make It possible to adopt such a system 
without incurring heavy expenditure or need for fresh security and administrative 
arrangements. 

(d.) · Candidates should not be allowed to contest election simultaneously for the same 
office from more than one constituency, . • 

(e.) Candidates contesting elections should be familiar with the Constitution and should be 
able to read, write and understand its provisions. 

(f.) The election code of conduct which should come into operation as soon as the 
elections are announced, is only a guideline. It should be given the sanctity of law 
and its violation should attract penal action. Political parties should also evolve their 
own codes for fair and.violence free polls. 

8.8 Curbing Criminalisation of Politics 

The entry of criminals in politics Is a matter of great concern. Although it can be prevented by 
laws, but more than that it is within the powers of political parties to see that no crimina Is or 
persons with the reputation of being in criminal activities are selected as candidates. The 
proposed law on political parties should provide that no political. party would be able to 
sponsor and provide ticket to a candidate who has been convicted by any court for any 
criminal offences or if the courts have framed criminal charges. In case of conviction, the bar 
should apply for six years after the completion of the period of the sentence. If any party 
violates this provision, the candidate involved should be disqualified and the party 
deregistered forthwith. 

Any person convicted for any heinous crime like rape, murder, etc. should be permanently 
debarred from contesting for any political office. 

Criminal cases against politicians pending before Courts either for trial or in appeal must be 
· disposed off speedily by appointing Special Courts. 

8.9 , Checking Proliferation of Independent candidates 

Vlde the Representation of P~ople (Amendment) Act, 1996, security deposit for independent 
candidates was enhanced to twenty times of the earljer limit, number of proposers for 
independent candidates increased and it had been provided lhat the names of the 
independent candidates would, be listed in the ballot paper below the names of the candidates 
set up by the political parties. These measures to some extent succeeded in reducing the 
number of non-serious independent candidates. Bui, more needs to be done., 

In order to check the proliferation of the number of the independent candidates and .the 
malpractices that enter into the election process because of the influx of the independent 
candidates, the security deposits in respect of independent candidates may be raised further. 
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The security deposits should be doubled progressively flvery year for those. independent 
candidates who fail to win and still keep contesting every election. 

If any Independent candidate has failed to get at least five percent of the total number of votes 
cast In his constituency, he/she should not be allowed to contest as independent candidate 
for the same office again at least for 6 years. 

Any independent candidate who looses election three times consecutively for the same office 
as ·an Independent candidate should be permanently debarred to contest ,ilection to that 
office. · 

An independent · candidate should be nominated at least by twenty elected members of 
Panchayats, Mlnicipalities or other local bodies spread out in majority of electoral. districts in 
his constituency. 

8.1 O Problem of Party Funding 

The problem of political funaing is a complex and undeniable reality, and that there are no 
panaceas :to remedy it. In effect, the premise that there are no absolute truths or ideal 
solutions in electoral matters has- gained even more strength 'with regard to funding for two 
main reasons. One because of the -close link that exists between this issue and the specific 
characteristics of the political system as a whole, as well as with the characteristics of the 
political party system in particular. Another reason is the permanent relationship posed by this 
subject with the values of political culture, which may· mean that any solution can be 
evaluated in completely different ways in different contexts. For instance, whereas in 
Scandinavian countries the disclosure of electoral ,expenses and sources of funding is 
perceived as a violation of the fundamental principle of the right to voter secrecy, in other 
countries, such as Germany and Canada, these practises are viewed as exactly the opposite, 
as a ·guarantee of transparency in political activity and of ,the, citizens' right to be duly 
informed. 

Two other considerations deserve attention. The· first one has to do with emphasising the 
importance of reviewing the funding system, not only in terms of the aims of the reform effort 
and its· de~lred effects on the political system and system of political parties, but also with 
respect to the degree of effectiveness of regulations .as well as their undesirable or immoral 
effects. The second expresses the need to insist that not every reform to the funding system 
must be a_nalysed · separately, but rather as an integral· part of political/electoral reforms as a 
whole. This Is so because the consequences of such an analysis affect very important 
aspects, such as competition among parties, conditions for competition, the system of political 
parties and, consequently, the very credibility and legitimacy of democracy itself. 

Moreover, every refor!Jl on this issue must be aimed at achieving greater and improved levels 
of transparency with respect . to party revenues and expenditures. In fact, the issue of 
transparency and public dis'closure is crucial to the fight against political corruption. In 
principle, this need would seem more fitting with regard to hefty contributions ,than for small 
ones, since: greater the contribution, the greater the risk of dependence and t,he greater the 
danger of corruption. Thus, there. is a need for greater transparen:cy and public disclosure in 
respect of party funding. This demand for transparency must be conceived, rather, as a 
democratic value in itself, a tool designed to avoid any wrongful influences of moaey in 
politics that might leacJ to corruption. , , · 

If laws are intended to be effective with regard to transparency, they should •be very general in 
nature and be enforced wiih· respect to everyone, and:-not.just P.Olitical parties·or candidates, 
but also to the donors as well. Otherwise, alternate or indirect ways to evade control will be 
devised. In fact, while it Is essential to strengthen regulation, the mechanisms :and capabilities 
of supervision and controlling entities, this only addresses part of the problem. Quite often, 
funding and commitments do not reach the parties, but rather go directly to the candidate and 
his/her inner circle of supporters. This is truer today in the context of the image and. credibility 
crisis that partisan organisations have been undergoing, and the emergence of regional 
leaders due to the decentralisation process. This usually tends to make transactions between 
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donors and beneficiaries become even more secretive. Hence, the main leaders or party 
members are often not aware of private contributions (many of them dubious in origin and in 
quite large sums): but only the candidate and his/her inner circle, which frequently consists of 
private contributors and/or individuals not Involved in the party. 

Consequently, any proposals for reforms concerning political funding should revolve, among 
other things, aro·und the following five main objectives: (I) reducing the influence of money by 
diminishing its Impact (by shortening campaigns, establishing. ceilings on expenditure and 
limiting Individual contributions); (II) Improving the use of money by investing it_ on more 
productive activities for the sake of democracy, and not Just squandering it on propaganda 
and negative campaigns; (iii) stopping, or at least curtailing, as much as possible, current 
levels of Influence peddling and political corruption; (iv) strengthening public disclosure and 
transparency mechanisms with respect to both the origin and the use of funds; and (v) 
promoting fairer requirements for elections, particularly concerning access to the media. 

8.11 Regulating political contributions 

There Is a need for one comprehensive legislation regarding the regulation of political 
contributions to political parties and towards election expenses. The various _ existing 
provisions In different Acts need to be consolidated Into a single law regulating the flow of 
funds to political parties both from the internal as well as external sources. 

Legislation should_ provide for compulsory audifing of the accounts of all political parties 
registered with the Election Commission by· an independent authority specified under the new 
law regulating the functioning of political parties, · publishing of audited party account, and 
immediate de-recognition and enforcement of penalties for filing false or incorrect election 
returns. Accounts should be made available for public inspection. 

·Legislation should also contain provisions for making both donors and receivers of political 
funds accountable. 

Individuals and corporate agency be permitted to make contributions to the political parties 
upto a certain ceiling higher than the present 5% of profits and an incentive be provided in 
terms of tax conces_sions. · 

The Government. should encourage the corporate bodies and agencies to establish an 
electoral trust which should be able to finance political parties on an equitable basis at the 
time of elections. · ·• 

8.12 Controlling Electoral Expenditure 

In view of Ille Increasing cost of the election campaigns, it is desirable that the existing ceiling 
on election expenses for the various legislative bor,1ies be suitably raised to a reasonable level 
reflecting the increasing co_sts. However, this ceiling should include all the expenses by the 
candidate as well as by his political party or his friends and his well-wishers or any other 
expenses Incurred in any political activity sponsored on behalf of the candidate by an 
Individual or a corporate entity. Such a provision should be the part of a legislation regulating 

· political funding in India. · 

8.13 Monitoring Election Expenditure 

The Election Commission should devise specific format(s) for filing of election returns by the 
candidates as well as political parties In such a manner that the fudging of accounts be made 
difficult. These -accounts should be monitored through a system of checking. and cross
checking through the income-tax returns filed by the candidates, parties and their well
wishers. 

The Election Commission should organize training-cum-ori~ntation workshops for the 
candidates and party agents to enable them to manage party accounts and election expenses 
In the format prescribed by the Election Commission, especially on the eve of elections. 
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A suitable law should be enacted providing penalties against damaging or desecrating public 
or private property by candidates, political parties or the agents, through painting of slogans 
or erecting cutouts and hoarding or putting banners and buntings. The law should also 
provide for special courts to ensure strict compliance of these regulations, should any dispute 
arise in respect of the alleged violations of such regulations by any candidate, political party. 
or his agents and well-wishers. 

8.14 Patrimony of candidates and politicians 

A useful too·! in the fight against corruption would be legislation to make it possible to 
ascertain details about the patrimony of candidates by means of public affidavits reporting on 
it. Such affidavits should be audited by the Special Authority created by the proposed law on 
Political Parties. During their term of'office, elected officials should also submit audited reports 
on a yearly basis, as well as a final audited statement at the end of their term of ornce. This 
type of measures would serve to keep the public fully informed about the patrimony and 
lifestyle of politicians before they assume power, during their term of office and at its 
conclusion, thereby avoiding any unlawful acquisition of wealth. 

8.15' Strengthening of Ar/ti-Defection Measures 

In order to curb the insidious practice of defection, the law should be amended to specifically 
provide that all persons defecting frorri the party or the alliance of party, on whose tickets they 
had been elected must resign 'tram their parliamentary or assembly seats and "must contest 
fresh elections. In other words, they should lose their membership and the protection under 
the provision of split etc. should be scrapped. The defectors should also be debarred lo hold 
any public office of a minister or any other remunerative political post for at least the duration 
of the' remaining term of the existing legislature or until, the next fresh elections whichever is 
shorter. 

8.16 Party System and Governance 

1. As the parties provide the necessary political leadership for governance, it is necessary 
that the incumbent lo public offices must be chosen on the basis of their integrity and 
capacity to administer. If the political parties have a continuous program of grooming the 
potential members of their parties for different types of assignments corresponding to the 
ministries and departments of the governm~nt, things would become easier and a 
smooth transition _of the government could take place. At the same time, the parties 
could contribute effectively to the processes of policy formulation, implementation and 
governance even while remaining in opposition.· 

2. The. practice of political parties extenqing support to the government from the 
parliamentary floor from outside is an amoral exercise o( power without responsibility. 
This inhibi\s the process of governance and h~s been the ihimediate"cause of prematu~e 
collapse of all the governments since 1989. : This must be disallowed, if the coalition 
governments have to survive and carry on their task of governance. 

3. The practice of bloating the Council of Ministers must be stopped. A ceiling on the 
number of Ministers in any state or the Union government 'be fixed at the maximum of 
10% of the total strength of the lower house of the legislature. 

. . ' ' 

4. Ttie practice of creaUrig a number of political offices equivalent to, the position or 
privileges of a minister should also be stopped. Any new administrative organization 
should only be created through regular administrative .procedure_s and only if the 
provisions have been made in the regular· budget estimates of the government 
concerned. ' ' 

5. The' think tanks in various political parties' organizations should occasionally come out 
with alternative policy perspectives in the form of a "Green Paper" for want of a better 
term on some of the crucial issues facing the nation at a given moment and be widely 
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•circulated amongst the public, the media, intellectuals and others to elicit alternative 
, · opinions on the subject. 

6. In limes of emergencies, or national calamities, the parties should not eschew taking 
specific responsibilities in assisting·governments in their activities to tie over the crisis. 

Q • • -

8.17 Restoring Moral Standards in P~blic Life• 

To the questio'n what can be done for the restoration cit moral standards and ethical values in 
public life, there is no simple ansyt13r. In the context of the current feeling of resignation to 
corruption and unethical and criminal practices in public life, and the disposition to censider 
them as -inevitable · and, therefore, acceptable, it may be well to remember Gandhiji's 
observation. that "Life is an asplratlon ... the id~al must not be lowered because of our 

. weakness and imperfections':, and the fact of his life long resistance to evil in many forms -
from racialism and_ imperialism'to untouchablility. ,, 

Thus, in addition to measures like the proposed legislation to effectively curb defections and 
operation· of black money, break the nexus between electoral politics, economic resources 
and criminal support, and establishing· the institufion_ of Lok Pal, it is necessary that a 
rigorous Code of Conduct be drawn· for both Ministers/Legislators and .import_ant 
funcUonarie~ ·of all polltical parfies, which should incorporate what the Nolan Committee in' the 

. U.K. has suggested as the ·seven principles' of public life- viz., selflessness, integrity, 
objectivity, accountability, ?Penness,, honesty and leadership. 

A Public Ethi.cs Committee consisting of representatives of all Political Parties and some 
emi~ent public persons of impecable integrity · and acceptability may. be constitute"d to 
oversee, monitor and enforce th~ adherence to this code. 

452 



QUESTIONNAIRE 
. ON 

REVIEW OF THE WORKING OF POLITICAL PARTIES SPECIALLY IN 
RELATION TO ELECTIONS AND REFORM OPTIONS 

1. Are political parties necessary in a democracy? a 

Yes □ No .P. 
2. Do you think that political parties in India have been ~el'forming their functions effectively? 

\ 

Yes □. No 

3. Do you think that political parties should have ideological stance in their policies and 
programmes? ·.• 

Yes 
□ 

No 
' \ 

4. Have the political parties in India stuck to their ideological perspective? 

Yes 
□ 

No 
□ 

5. Do you think it is good for the political parties not to be ideologically rigid but should have 
a pragmatic view about the programmes and policies of the government? 0 

Yes 
□ 

No 
□ 

6. Do you approve of political parties following the following approach? 

Pragmatic □ Programmatic D ~opulist D 
' 

7. Do you subscribe to the view that there is a need for comprehensive legislation for 
·regulating the functioning and conduct of political parties in India as suggested in para 6.1 
of the paper. ' 

Yes □ No □ 
8. Do you think that state should continually oversee the performance of the political parties 

with a view to regulate th~ir activities? · 

Yes 
□ 

No 

9. Do you think that parties -should be de-registered er de-recognized if they fail to observe 
necessary prescriptioij by the constituent authority as suggested in para 6.3 of the paper? 

' ' 

Yes □, No □ 
10. Do you think that the political parties in India are not sy~temalically 'organized? 

Yes □ No ', I 

11. Do you think that party leadership should' emerge from bottom to the top instead of being 
imposed from top to the bnttom? 

Yes □ No □ 
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12. Do you think that the problems' of inner democracy .and party organization could' be 
solved by devolution and delegation.of powers by the top leadership? 

Yes 
□ 

No 
□ 

13. Do you think that party cadres/members rieed to be regularly sensitized or given 
adequate training for their political education and preparation for undertaking higher 
responsibility? 

Yes 

' □ 
No 

□ 
14. Do you think that \here should be more planning cum 

functioning of.political parties may exercise their minds? 
research centers so that the 

Yes 
□ 

No 

□ 
15. Do you think that every political party or a pre-poll alliance of political parties should be 

compulsprily registered under the proposed law on political parties? 

Yes · □ No □ 

16. The criteria for registration as a national party may be securing tlie following percentage 
- of votes polled by its candidates at the preceding elections 

5% 
□ 

10% 
□ 

15% 
□ 

17. The parties to be designated as State parties should secure the following percentage 

□ 
10% 

□ 
15% . 

□ 
18. Do you agree that only parties or pre-poll alliance of parties registered as national parties 

be allowed to contest seats to Lok Sabha with the State parties contesting for State 
Legislatures and the Council of States? 

· Yes D No D 
19. Do you approve of the structural requirements for registration of parties as suggested in 

para 6.4 of the paper? 

Yes · □ No □ 
20. Are you in favour of election expenses of political parties being borne by the state either 

parUy or fully? 

Yes □ No , □ 
21. Do you agree tiat political partle·s should maintain their accounts, get them audited and 

make them open for public scrutiny? 

Yes □ 
No. 

□ 
22. Are you in favour of strengthening anti-defection measures as suggested in para 6.15 of 

the paper in order to make it more stringent in respect of providing stable government as 
also ensuring stability in government? 

Yes 
□ 

No 
□ 

23. Do you agree that particularly In a situation where no single party or pre-poll alliance 
commands a clear majority in the House, the question as to which leader commands the 
support of the majority of. the members ~f House should better be decided only on the 
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floor of the House and, therefore, it would be best to elect. the leader of the House along 
with the Speaker so that the same leader of the House is appointed· as the Prime 
Minister/Chief Minister without any need for subsequent vote of confidence or the like? 

Yes D No D 
24. Do you agree that the Prime Minister/Council of Ministers should be removable on a vote 

of no-confidence only if the motion of no-confidence .also includes a proposal of 
· alternative leader to head the new Governmerit? i 

Yes D No D 
25. At present under the first-past-the-post a large number of the winning candidates are 

elected by minority of votes. Do you agree that no candidate should be declared elected 
unless he or she secures more than 50% of the votes cast and if necessary, immediately 
following run off .elections be held among the two candidates securing the largest and the 
second largest number of votes? 

Yes · D No D 

26. Should candidates be allowed to contest elections simultaneously for the same office 
from more than one constituency? 

Yes D No D 
27. Should qualification of the candidates'include ability to read, write and 'understand some 

basic provisions of the Constitution? · 

Yes No D 
28. ·should the code of conduct be given the sanctity with its violation attracting penal action? 

i ,' 

Yes D No D 
29. Should the code of conduct come into operation on: 

Announcement of the Election D Notification of the Election D 

30. Do you agree thaf. political parties • should be prevented by law from sponsoring 
candidates who have'.beeri convicted b} any court for some specified criminal •offences or 
against whom court riiay have framed sud~ criminal charges' as suggested iri para 6.8 of 
the paper? · ' 

I Yes 
D 

No 
D 

31. Do you agree that any, person convicted of heinous crime like rape, murder, etc. should 
be 'permanently debarred from contesting for any political office~ • . ' . 

, Yes D No D 
32. Do you favour appointment of Special .Courts for considering the prima facie eUgibility of 

· candidates charged with criminal offences by any court with a view to speedy decision on 
eligibility without affecting decision on merits by the trial court·in the normal course? 

Yes D No D 
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33. In order to check the number of non-serious independent candidates should the security 
deposits in case of independent candidates be raised to three times that required. by party 
candidates as per details in para 6.9 of the paper? 

Yes 
□ 

No 
□ 

\ ' 
-·· 34. Should it not be necessary for an independent candidate tci have either secured at least 

0 

5% of the total votes cast in an earlier election or to be nominated at least by 20 elected 
members of Panchayats, Munlclpality or other repres·entative bodies of the concerned 
area? ., 

Yes No 
□ 

35. Do you agree that there is a need for greater transparency, public disclosure in respect of 
party funds including details of receipts and expenditure as suggested in para 6.10 of the 
paper? · · · 

Yes 
□ 

No 
□ 

36. Do you agree that the first requirement is to reduce the expenditure on political activity 
and election campaigns by polltlcal parties and their candidates by shortening campaign 
periods to the minimum establishing enforceable ceilings on all expenditure? 

□ No 
□ 

37. Should there be a comprehensive legislation regarding regulation of political 
contributions to political parties and towards election expenses? 

Yes 
□: 

No 
□ 

38. Should the proposed law provide for compulsory auditing. of the accounts of all political 
parties by an independent authority, publishing of audited party accounts and immediate 
de-recognition and enforcement of penalties for filing false election returns? 

Yes □ No □ 
39. Should individual and corporate agency be permitted to m~ke contributions to the 

political parties upto a certain ceiling with an incentive by way of tax concessions? 

Yes 
□ No 

□ 
40. Would you agree that the existing ceiling on election expenses should be suitably raised 

periodically to reflect the increasing costs? 

Yes 
□ 

No 
□ 

41. Should the ceiling on election expenses cover all expenses incurred by the candidate as 
well as political party friends, well-wishers, etc. as suggested in para 6.12 and 6.13 of the 
paper? 

Yes 
□ 

No 
□ 

42. Should it be made binding on all candidates to submit affidavits In regard to assets and 
liablllties at the time of filing their nomination papers? 

Yes No □ 
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43. Should it be made necessary for all elected · officials including members of the 
legislatures, ministers, etc. to submit audited reports on a yearly basis in regard to their 
receipt of funds, expenditure, assets and liabilities? 

Yes No □ 
✓ I 

44. Would you suggest that the practice of political parties · extending · support to a 
Government from outside should not be allowed as it encourages power without 
responsibility and causes instability of coalition Government? 

Yes □ No .□ 

45. Do you agree that the practice of having jumbo sized Council of Ministers should be 
· prevented by law and the number . of Ministers in any State or the Unicin Government 
should be limited to a maximum of 10% of the total strength of the lower house of the 
legislature? · 

· Yes 
□ 

. No □ 
46. The practice of creating a· number of political offices equivalent to that of a Minister 

should be stopped. Do you agree? 

Yes 
□ 

'No '[j 

47. II has been suggested thai in ·addition to measures like the proposed legislation to 
effectively curb defections and operation of black ·money, we must break the nexus 
between electoral _politics, economic resources and criminal support, and establish the 
institution of Lok Pal. Also, it is necessary that a rigorous and enforceable Code of 
Conduct be drawn for all Ministers, Legislators and party functionaries based on 
principles of selflessness, integrity, objectivity,, accountability, openness, honesty and 
leadership norms. Do you agree? 

Yes 
□ 

No 

48. Do you agree that an Ethics Committee consisting of representatives of Political Parties 
and some eminent public persons of impeccable integrity and acceptability may be 
constituted to monitor, oversee and enforc_e ad~erence to the Coae·of Conduct? . 

Yes 
□ 

No 

,. 
I 

., 
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ABSTRACT AND PROLOGUE 

A general election in India is a gigantic exercise. It is equal to holding polls in Europe, the 
United States, Canada and Australia all put together .. General elections to Lok Sabha and 
State Legislative Assemblies in India are held under the supervision, direction and control of a 
constitutional body - the Election Commissio.n of India. Elections to local bodies -
Panchayats and Nagarpalikas - are the responsibility of State Election Commissioners. 

Nearly fifty years of experience has brought to fore many distortions, some very serious, that 
have crept into the conduct of India's elections generating a deep concern in most quarters. 
There are constant references to 3 MPs, viz. money power, muscle power and mafia power 
and to 4Cs, viz. criminalisation, corruption, communalism, and casteism. Also, majority of our 
representatives are elected by a minority of votes cast thereby making their representative 
credentials doubtful. The result is that the legitimacy of our political process gets seriously 
compromised. 

After a review of various reports, research papers by activist organisations and concerned 
citizens, newspaper reports and analyses, and other literature available on the subject of 
elections, this paper attempts to create.a discussion and consultation agenda. 

The paper emphasizes that the basics of an electoral system i.e.,• the preparation and 
maintenance of electoral rolls and a foolproof voter ID needs the highest and resolute 
attention which by itself has the potential to help take care of some of the serious_problems 
such as impersonation and rigging. Also, it addresses the divisive nature of our electoral 
campaigns and criminalisation of the process and attempts to find ways that would help 
contain these. 

The paper raises the fundamental question of the high cost of elections and legitimate 
sources of funding political activity and election campaigns. In this connection the need for 
drastically bringing down the costs and the Gandhian model of decentralization and ,a bottom
up instead of the present top down approach are also mentioned. 

It is felt that it would be necessary to impart effective ROlitical education in democracy and for 
democracy and in citizenship responsibilities so that the right kind of representatives are 
elected and kept fully accountable to the people. For, in the ultimate analysis, the,objective of 
all electoral laws and processes• is to provide to the nation truly representative legislators of 
good quality who in turn can give us a good and development oriented governance and a 
citizen friendly administration. 

The paper reflects on some of the more important electoral reform options and treats them in 
a way that should help the readers form their own informed views. The purpose basically is to 
generate a national debate and elicit reactions and not to advocate any particular course of 
action or reform agenda. 

Summary of the suggestions made and options offered in the paper is given at the end. 
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PARTI 

1. Introduction 

1.1 Basic to democratic polity is the concept of sovereign powers vesting in the "people". 
In modern democracies, the people govern themselves through their elected representatives. 
In a parliamentary system, the executive comes out of the· legislature and remains part of it 
and responsible to it. The election of members to the houses of legislatures is conducted 
through an institutionalised ·electoral process. This electoral process therefore, no matter how 
ii is designed and conducted, forms the foundation of a parliamentary democracy. Elections 
are critical to the maintenance and development of democratic tradition l:>ecause at one level, 
these are influenced by the political_ culture in which they operate, but at another, they also 
generate strong influences that can improve or distort this political culture. ' 

1.2 As a _representative parliamentary democracy, India has a well-established system of 
direct and indirect elections to man its institutions. This may be described briefly as follows: 

1. Direct Elections: 

a.Of the two Houses of Parliament, the Lok-Sabha is directly elected from 
defined single member territorial constituencies under universal adult 
suffrage (above 18 · years) and on the basis of first-past the post 
system (FPTP). Similarly, adult voters directly elect all State 
Legislative Assemblies from territorial constituencies • within their 
respective States. ·· 

2. Indirect Elections: · 

3. 

(a) : The constitutional Head of the State, the President. of India, is 
indirectly elected by an electoral college. Other indirect elections 

· elect_ the Vice.President, the Rajya-Sabha .,and the Legislative 
• Councils at State level. 

i ' . [ 

Elections to Local Bodies: 
' 

'; I ' 

(a) Elections to the Panchayat Raj Institutions (PRls) that have been 
' [ made mandatory · by the 73'' and 74th 

0

Amendments to. the 
Constitution are governed by the constitutional provisions of Part IX 

: : and Part IX A (articles 243 to 243 ZG) and State laws on PRl_s. , 

' 'l I , ' ' 

All of these elections, except item 3 above, are under the supervision, direction and control of 
an independent constitutional body called (he Election Commission of India. (article 324 ). 
Elections under item ... ~- are ynder tt,e supervision . and control · of the St~te_ Election 
Commissioners (article ?43 K & 243 ZA). , . 

1.3 Since the commencement of the. Constitution on 26 January 1950, there have been 
thirteen general elections to the Lok Sabha and many more. to State Assemblies. . ~ . ' ; 

2. 
: ; I 

Electoral laws 

! I' I' 

2.1 India has a comprehensive structure of laws to administer and .conduct its. elections. 
The formal· legal framework for all these elections rests on certain. provisions •of the 
Constitution, the Representation of the People Act 1950, ·the Representatidn of the People 
Act 1951, the Presidential and Vice-Presidential Elections Act 1952, the , Delimitation Act 
1972, and the various 'rules and regulations framed and orders issued' under these. statutes. In 
addition, certain provisi~ns of the .Indian Penal Code and-a few othef; acts are .relied upon to 

. ,, 
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provide for punishment as well as disqualification of candidates and members of the various 
Houses. 

2.2 The more important provisions in the Constitution relating to elections. are: 
Articles 54-58, 62, 66-68 and 71 which prescribe the terms of office and manner of 
electing the President and the Vice-President.' , 
Articles 80-83 lay down the composition and duration of. the Rajya-Sabha2 and· the 
Lok Sabha. 
Article 84 prescribes the minimum qualification for a member of Parliament in terms 
of citizenship and age.3 

· 

Article 101 states that no person can be a member of both Houses of the Parliament 
or of the Parliament and a State.legislature. , .. 
Article 102 lays down disqualifications for membership of Parliament.' ' 
Articles 168-173 and 190-192 contain similar provisions for the Constitution, 
composition, duration and qualifications and. disqualifications for membership of 
State legislatures. · .. 
Article 324 provides for the appointment of the Election Commission and .its 
functions.' 
Article 326 provides that elections to the House of the People and to the Legislative 
.-Assemblies of the States shall be on the basis o( adult suffrage ~ citizens of 
minimum 18' years of age. (this was reduced from 21 years by a constitutional 
am~ridment w.e.f. 18"' March; 1989). . · 
Arlie/~ 329 lays .down a bar to interference by courls in electoral matters inasmuch as 
any law relating to delimitation of co~stituencies or allotment of seats cannot be 
questioned in a court of law and no election to, a House of the Legislature can be 
called in quesUon except.by an election pefition. 

2.3 The Representation of the People Act 1950 and Representation of the People Act 
1951 betwe~n them · provide for the allocati9n of seats, delimitation of constituencies, 

1 The President is elecied rOr a five-year tenn by an electoral college consisting of the elected members 
of both Houses of Parliament and the State Legislative Assemblies through a structured system of 
wei°ghted votes. The election is held in accordance with the system of proportional representation by 
means of the single ·transferable vote by secret ballot. The Vic'e ·President is also elected for a five-year 
term, ·by an electoral college consisting of the members of both Houses of Parliament. 
2 The Lok-Sabha is to ~onsist of no ~ore than 530 member's chosen by direct election from territorial 
constituencies in the various States '.and no more than 20 members to represent Union territories. The 
numher of members from ecich StatC is b_as'ed on the population of the State concerned. Between States 
the ratio of member·to population, as far as practiCable, should be th~ same. (This is not true currently 
as ·all inter-state· delimitation has been frozen till 2025). From each State, the members of Rajya-Sabha 
- the Coun~il of States - are elected by m;mbers of its legislative· assembly in accordance with Hie 
system_ of proportional representation by .means of a single transferable vote. The Rajya Sabha consists 
of not mOre than 230 members from various ·states 'and another 12 nominated by 'the President from the 
fields of literature, science, arts and social service. 
3 Must be a citizen of India and not less than 30 years of age for Rajya Sabha and 25 years for Lok-
Sabha. • 
4 A member is disqualilied for: (a) holding any office of profit under the Government of India or the 
Go\lemment of any State, other than an office declared by Parliament by law not to disqualify its 
holder; (b) being of unsound mind and so declared by a-competent court; (c) being an undischarged 
insolvent; (d) being not a citizen of lndja. or h.,ving voluntarily ac.:quired citizenship of a foreign state or 
being under any acknowledgement of allegiance or adherence to a foreign, state; or (e) if so disqualified 
by or under any law made by the Parliament. ., . 
5 The,SuperintendenCe, direction arid.~ontrol oCeleclions is vested in the Election Commission. It inter 

· 'atia covers the responsibility for preparing electoral rolls. The -appointment of Chief Election 
Commissioner and such number of other Election Commissioners as determined by the President is 
made .~Y the President· subject to the provisions of any law made in that respect by the -Parliament. The 
Chief Election Commissioner cannot be removed except in the same manner as a judge of Supreme 
Court. 

484 



preparation of electoral ro!ls and conduct of elections. _The important provisions of the former 
relevant to this consultation paper are: · 

I 
Sections 13A - 13CC which deal with the electoral organisation at the State and 
district level.6 

Sections 14-25 provide for the preparation of electoral rolls for each· constituency 
under the supervision, direction and control of the Election Commission and cover the_ 
qualifications and disqualifications for registration of an elector and other conditions 
applicable to the preparation and revision 9f the electoral rolls. · .. 
Section 32 deals with punishment in case of breach of official duty in connection ·with 
the preparation of electoral rolls! · - -~ ' 

2.4 Similarly, the relevant provisions of the Representation of the People Act 1951 
(R.P.A.) are: · 

' 
Sections 3-6 which deal with. qualification of 'candidates for Parliament as well as 
State Legislative Assemblies and Legislative Councils. 
Section ,,7-11 dealing with disqualification of candidates on grounds of their being . 
convicted for certain offences under the jndian Penal Code or some other Acts of 
P!!rliament, elec!oral offences like· impersonation, bribery as well as on grounds of 
corrupt practices and for failure to lodge account of election expenses.' -
Sections 19-25 provide details of the administrative machinery for conducting 
electiohs. 1 , • 

Section 29A deals with the registration of·political parties. 
·Section 58A empowers the ·Election Commission for suspension of a poll or for 
countermanding of elections.' . ' , , 

' ' ' 6 There is a Chief Electoral Officer for each State, a district Election Officer for each district, Electoral 
Registration Officers.and ASsistant Electoral Registriition Office~ for preparation and revisiOn of 
electoral rolls. All ~f.ih~m ai-e deemed to be On depulation t9 the Election Cominission. , 
7 Breach of duty in- this connection is punishable with imprisonment for a tenn·which shall n6t be less 
than three ~onths:but which may e~tend tc;,;lwo y~~rs and with fine. In addition, und~r Section 31, any·· 
person _guilty of making a false declaration' in this. respect is punishable with· impris0nment for a tenn 

· which may extend tO one ye~r or with fine or'.both. ·:;, · . · . 
8 Some of the off~nces under 1.P.C., are: .aj prom~ting en~ity between'.different groups on grounds of 
religion, race, ,place of birth, residence, language ,etc., and for doing acts prejudicial to rnaintenance .. cff 
harmony (section 153A); (b) offence of bribery which me~ns that ifa bribe is offered by anyone_with 
the object pf! tf!d~cing ot~ers to vote 0r,;refraill .from voting (section 171E). or offence- of. undue 
influence or impersonation at an election which means that if undue influerice in the 1 fonn of direct or 
indirect threats· Is ·~uempted toward -influenhing th~· election or a v~ter.:impersonates I another to c;st a ·· 
false vote (sectio11:iz1F); (c) offence relati,fa to rape (sections/subsections 376 to 376D); (ct) offenceof 
cruelty towards 'a, woman by.husband or rel_aiive of:the husband '(section 498Ai.(e) offence of making 
statement cr:ea!irli(or prom9ti11g enq1ity, hat~ed or; ~II-will between cJM~es or:offenc~ relating to such 
statement in an)'( p_l.ace'. of worship or in an'y1 a_ssell}piy engaged iri the p~rfonnan~e o.f religious worship 
or religious ceremcinies (subsection 2 or 3 of Section 505). 1 1 .,. , • 

' In ~dd(i,ion, t~e following qffenc~~)also i~Yited disqualificatl0~, for six )'ears. from the date of 
conviction: (a} preaching untouchability (Protection of Civil Rig~ts Act, 1955); (b) being a member of 
an association dec.lared unlawful (Unl~wfu!!Activi\ie~ (Prevention) Act; 1987);,'(c} offences under the· 
Foreign Exchange·R_,gulations Act, l~,73, t~e Narcotics qrug1 and Psy,chotropic'.~ubstances Act,-1895; 
section 3 or sectiol1 ,4 of the Terrorist and DiSruptiVe Activities (Prevention) Act,, 1987; section 7 of the 
Religious lnstit4tioni (Prevention of Mi;usbi Aci;' !98~; (d)'of(ences tinder the. R.P!A. 1951 .such as 

-promoting enmity or hatied'between classe·s -in ccidnection with elections (Section 125); removal of 
ballot papers from polling stations (sectibn j 35), frttudule~tly defacing or fraud~lently destroying any 
nomination paper (clause (a) of sub-section ·(2) of section 136) Places of Worship (Special Provisions) 
Act, 1991 and, Prevention of insults to National Hon~u~Act 197·1. , . , : 

'
9 Under section 58A R.P.A. 19~i, the Ele,ction, <;~m~issiQ1,1 .is !!mpowered 'to :a~joum a •poll or 
countem1and the elction on. grounds of booth cal)turing. T;he -proce'dui-e -is .that, the" ren,lmin'g officer 
reports the matter to the Electiorl c0mlTlission. Upon receipt of ~uch a repof1 and then taking aU 
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Section 77 lays down that an accurate account of all expenditure by the candidate 
and his election agent is kept but explanation (1) excludes expenditure made by his 
political party or any others from such account.10 

Section 79-122 lay down the procedure for dealing. with electoral disputes and 
disposal of election petitions. 11

• 

Sections 123-13.6 specify in detail corrupt practices and electoral offences and 
punishments prescribed for the· same.12 

, 
2.5 The Indian Penal Code, 1860 is used to categorise .certain actions in connection with 
elections as punishable offences. There are two sets of disqualifications envisa~ed. The first 
is a disqualification for six years from the date of conviction for certain offences.' The second 
set of disqualification, when convicted for certain other listed offences, is also for a period of 
six years but not from the date of conviction. It is for a period of six years from the date of the 
release of the person from such conviction.'' In addition, any persons convicted of ahy 
offence and sentenced to imprisonment for not less than two years also attract a six year 
disqualification .from the date of release from such conviction. However, the Act (section 8(4)) 
provides that if this conviction is against an MP or an MLA in any State, the disqualification 
shall not take effect for three months or if within this period there is an appeal, then till the 
appeal is disposed of by the court. 

material circumstances j_nto account, Election Commission may either have a repoll at that polli1Jg 
station or if many polling stations are involved in the constituency, countennand the election in that 
constituency leading to a totally new election there. Booth capturing is defined in section I35A of 
RP.A. 1951 and applies to the intimidation or prevention of voters, seizure of polling stations as well 
as of the counting st3tions and use of force to allow only their supporters to vote. 
'° Currently these are fixed at Rs. 15 I.akhs for Parliamentary and Rs. 6 lakhs for an assembly 
constituency. This applies to most constituencies with a few exceptions. . 
11 Under R.P.A. 1951, elections can only be questioned through election petitions. The court having 
jurisdiction is the High Court and the Act states that the High Courts will try election petitions 
exfeditiously and endeavour to conclude the trial within six months from the date of petition. 
121 12 There is a long list of offences here mostly inviting imprisonment 3.nd those which are cognizable 
are listed herein: a) Disturbances at election meetings: This is a· cognizable offence and is punishable 
by imprisonment up to six months or a fine or both; b) No can\lassing in or near polling stations: If 
anyone is caught canvassing within a distance of I 00 metres of a polling station, this is punishable with 
fine which may extend to Rs.250 and this offence is cognizable; c) Penalty for disorderly conduct or 
misconduct in or near polling stations: Here if anyone is removed from a polling station but reenters 
the area the offence becomes cognizable. It is punishable with up to three months imprisoriment or fine 
or both; d) Breaches of official duty in c01meclion with elections: If.an official, district election officers, 
returning officers, presiding officers, polling officers or any other staff assigned offic;_ial ~lection duty 
acts in omission of his duties this is a cognizable offence, punishable by a fine of up to five hundred 
rupees; e) Prohibition of going arnied to a polling station: This is again a-cognizable offence and it is 
punishabl~ with imprisonment up to two years or a fine or· both; f) Removal of ballot papers from 
polling station: This too is a cognizable offence and punish'able with an imprisonment up to one year or 
a fine or both; g) Offence of Booth Capturing: This has also been made a cognizable offence and is 
punishable with a imprisonment of one year extending up to three years. But if this offence is made by 
a government servant, the punishment is minimum three years extending to five years; h) Other 
electoral offences such as fraudulently defacing or fraudulently destroying any nomination paper or
fraudulent defacing, destruction or removal of any list, notice or other document affixed by or under the 
authority of returning officer or fraudulently defacing or fraudulently destroying ariy ballot paper or the 
·official mark on "any ballot paper or any declaration Of ideritity or official envelop used in connection 
with voting by postal ballot etc, if committed by an· election official become cognizable and are 
,punishable with imprisonment which may extend to two years. 

13 As listed in footnote 8. 
14 These include a) any law providi~g for the-prevention of hoarding or pro~teering; b) law relating to 
the adulteration of Food or Drugs; c) provisions of the Dowry Prohibition Act, 1961 or any provisions 
of the Commission of Sati (Pre'vention) Act, 1987. Persons sentenced to imprisonment of not less than 
six months under any of these invite disqualification. 
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2.6 As for the Delimitation Act 1972, the duty of the Delimitation Commission was ·to 
readjust on the basis of the· 1971 census figures the allocation of seats between different 
States in the ·House of the People ·and the division of each State into territorial constituencies. 
According to the Act, the Delimitation Commission was made up of three members two of 
whom, appointed by the Union government, should be or should have been judges -of the 
Supreme Court or of a High Court and the Chief Election Commissioner was to be_ an .ex 
officio member. However, the Constitution Amendment Act, 1976 placed an embargo on 
fresh delimitation - both inter-state and intra-state till publication. of census figyr!'s tak11n after 
the year 2000. There have been no re_visio~s · of constituencies because ·C?f this embargo 
which is now sought to be extended further. 

2. 7 With regard to the administrative machinery required for the elections:· each State has 
a Chief Electoral Officer (CEO) under the supervision, direction and control of the Election 
Commission. These CEOs in turn have District Election Officers in each district. The Election 
Commission may nominate an· ·observer to watch the conduct of elections in a ·constituency or 
a group of constituencies. For every constituency, for every election to fill a seat or seats in 
the· Rajya Sabha, and for every election by the members of ihe Legislative Assembly of a 
State to fill a seat or seats in the Legislative Council of the State, the Election Commission, in 
consultation with the Government of the State, designates or nominates a returning officer 
who is an officer of Government or of a local authority. The Election Commission may also 

· appoint assistant returning officers and subject them to the control of the returning· officer. 
Conducting the election is the ·duty of the returning officer. In addition, the Election 
Commission requisitions from the State government staff for appointing as presiding officers 
at polling stations and polling officers to assist th_ese presiding officers. In fact, the staff 
deployed for elections not only consists of employees of Central Government and the State 
Governments but also of local authorities, autonomous bodies, Government con\panies, etc. 
All these staff including the returning· ·officer are deemed to be on deputation' to Election 
Commission for the period coml)'lencing on and from the date of the notification calling for, 
such election and ending with the date of declaration of the results of such election and 
accordingly such officers are during that period, subject to the control, superintendence and , 
discipline of the Election Commission. 

3. The Magnitude oft~~ Electoral Exercise 

3.1 A general election in India is a gigantic exercise. It has been said that holding general 
elections in India is equ_al to holding polls in Europe, the United States, Cana(la and Australia 
all put together. Statistically, the number of voters in India is in excess of. 60·0 million (60 
crores). The number of polling booths all over the country adds up to about 900,000 (9 lakhs), 
making an average of 667 voters for each booth. However, the population is not so uniformly 
spread over unequal territorial constituencies and usually a polling booth caters to no more 
than 1200 voters even in highly populated metropolitan areas. Five persons are needed for 
each polling booth making a tot_al of 4_.5 to 5 million election personnel to be mobilized and 
administered. These polling personnel are drawn from the. Central and State governments 
and other bodies. In addition to this about 2 million security personnel need to be used to 
maintain law and order on polling day. These basic figures give some idea about the enormity 
of the exercise to elect some 545 members of parliament. Once you take state and local 
elections Into account the figures become truly staggering. India has upwards of· about 3.2 
million (32 lakhs) direcHy 13lected peoples' representatives spread over various tiers of 
governance. 

4. Our Experience with Elections 

4.1 Our fifty years of experience with successive elections at various levels has 
highlighted that generally people are able to deliver electoral verdicts in a democratic way. 
But this general statement hides substantial irregularities at the micro level. Irr fact, our 
experience with elections has also brought out to fore many distortions, some very s_~rious; 
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that have crept in -either due to loopholes in the electoral laws or due ·to the incapacity of the 
system to punish deviant and Jn many ways unacceptable behaviour. There have been 
constant references to 3 MPs -·money power, muscle power and mafia power - and to 4 Cs 
- criminalization, communalism, corruption; and casteism. Basically all of this has vitiated the 
political atmosphere in the country and even compromised the le~itimacy of the political 
process. 

4.2' In recent years, in· full recognition' ·of' itie problems 'that the malformation of our 
electoral sy~terri has created, there have Ileen many exercises aime~ at reforming it. In the 
last ten years, there have been at least three major· formal exercises by the government 
addressed to electoral reforms. These are: ., 

1. The Goswami Committee on Eleci6ral-Reforms (1990) 
2. The lndrajit Gupta Committee·on Stal!' Funding of Ele.ctions (1998) 
3. The Law Commission's report on Reform of the Electoral Laws (1999). 
4. In addition, !lie Election commission has also documented its own thoughts based on 

the recommendations 'of these three organizations as 'f>'.ell as based o~ their own 
experien~e of ground realities. 

A resolution on electoral reforms was unanimously passed by the Lok-Sabha. This was 
moved by L K .Advani and based itself to· an extent on the Gpswami Committee's 
recommendations. 

4.3 There have also been mariy voluntary organizati~ns and· activists who have· written 
extensively on the ·n-.ed for electoral reforms._ Ana, ··1\iere 'are .a significant num_ber' of_ a'iticles 
by many· eminent •citizens and columnists in newspapers a_nd journals. ~reaijng a sizeable 
literature on the subject. (Se~ Select Bibliqgraphyi The suggestions made in' thi~ literature 
run in!o several hundreds and range from the · very b_asic to the very radic~I. The 
Commission proposes t_q tabulate the suggestions. received.frorri public. · " 

5. The Problems 

5.1 In all of the above reports and literaiure, the mairi' prolilerri,i"that have been generally 
recognized and debated are as follows: · · ' 

- ' 

1." Increasingly money hungry· elections leading to• unethical, illegal ·and eyen ·mafia 
provided electoral funding. The terribly high cost of elections in turn, . has led to 
increased corruption, criminalisation and black money.generation in various forms, 

2. With• the constituents/electors being the same for all directly elected repres·entatiiles 
from the lowest Panchayat ·Ievel tci the Lok Sabha level, there- are competing· role 
expectations and•conflict of perception e.g. the constituents expect even members of 
ihe Union Parliament to attend to their purely local problems. ·· 

3. · With the electorate having' no role in the selection ·of candidates and with "majority'of 
.candidates being elected by minority of votes under'the first-past-the-post system, the 
representative character of the representatives itself becomes doubtful· or so lb say 
their representational legitimacy· is seriously eroded. In many cases, more·votes are 

_ cast against the winning candidates than for them. ·· One -of the significant probable 
causes may be the mismatch• between· the' majoritariah or first-past-the-post system 
and the multiplicity of parties and large number of independents. ,,,

1

: ' 

4. The question of defections an~ the Tenth Schedule. ,',, 
5. Inaccurate and flawed electoral rolls and voter ID lea.ding to rigging and: 'denial of 

voting right to a large number of citizens. .::1 · 
6. Problems in the conduct of elections: 

-
a. Booth capturing and fraudulent voting by.rigging·and impersonation. l • ' · · 
b. • Flagrant use of raw muscle power in· the form· of intimidating voters• either to 

vote against theii. will or not fo vote at all, thus taking away the right of ,free 
voting from large sections of society and distorting the result thereby,;, · 
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c. Involvement of officials and local administration in subverting the electoral 
process 

d. Engineered mistakes in counting of votes 

7. Criminalisation of the electoral_ process - increasing number of contestants with 
serious criminal antecedents. 

8. Divisive and disruptive tendencies including the misuse of religion and caste in the 
process of political mobilization of group identities on non•ideological lines. 0 

9. An ineffective and slow process of dealing with election petitions, rendering the whole 
process meanirigiess. 

10. Fake and non-serious candidates who create major practical difficulties and are also 
used to indirecfly subvert the electoral process. 

11. Incongruities in delimitation of constituencies resulting in poor representation. 
12 .. Problems of instability, hung legislative houses and their relation to the electoral laws 

and processes. · 
13. Last but not the least, loss of systemic legitimacy due to decay in the standards of 

political morality and decline in the spirit of service and sacrifice in public life. 

5.2 Elections in parts of the country have become synonymous with intimidation of voters 
specially poorer sections, rigging, booth capturing, violence against and even killing of 
candidates and political workers, connivance of officials at the polling stations and at times a 
complete hijacking of \he polling process by unruly and criminal elements. Unfortunately, over 
a period of time local police forces have also allegedly become involved in the above by 
becoming partisan and by being guided by local loyalties, caste considerations, as well as by 
being easily bribed for connivance,. What is ¥sturbing are the spofodic allegations of even the 
central forces acting in a partisan way in some places. Reports of above irregularities in the 
conduct of elections have_ qecome so commonplace that these are not news anymore. Many 
suggestions have been made to address these issues and most relate to implementing our 
existing rules and laws effectively. But experience has shown that laws in a low accountability 
society like India are known more for violation than for any degree of compliance. 

6. The Suggested Reform Options 

6.1 The suggestions for reform can generally be placed into three broad categories. The 
first category attempts to tackle the problems within the boundaries of the current electoral 
system. The second category goes a bit further and takes a stand that the present electoral 
system itself needs to be modified. (The emphasis is on modification or reform and not on 
altering the basic framework of the system). Both of these categories have to be dealt .with 

. together because there is considerable overlapping between the two and we have to view 
reform suggestions as an integrated package and not piecemeal. 

6.2 There is a third approach which seeks to strike at the root of the problem which is that 
of the terrible high costs of elections and the. question of finding legitimate funds for the 
purpose. The suggestion is to cut down the costs drastipally by following the Gandhian 
principles of decentralization of power down to the grassroots levels· and building multitiers of 
Government from below in a bottom-up instead of the present topdown approach. It is stated 
by those advocating this approach that the only way to conduct a meaningful electoral 
exercise in this country is to have direct elections only at local levels with the upper tiers filled 
by n,presentatives indirectly elected 'by an electoral college consisting of the representatives 
manning the lower tiers. · 

A true democracy as advocated by Gandhi ensures that local, ·· state and national 
representatives are accountable to the people for local, State and national matters 
respectively through effective transparency. Such one-to- one accountability may promote 
responsible politics and attract patriotic arid competent professionals and social workers to 
politics. Our present system based on diffused accountability breeds corruption and attracts 
self-seekers to politics. For this breed, interests of national development, welfare of the 
people and needs of god governance take lower priorities, if any. 
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. -
The elected representative is tao· far removed from the people as there are an average of one 
million voters for each Lok-Sabha constituency spread over a large geographical area. To 
influence the choice of such a large and geographically-dispersed number of voters, social 
action on the part of the candidate is totally inadequate. i;\nd, this creates spa_ce and scope for 
using both mo"ney and muscle power. It is no surprise therefore that the candidates have to 
spend huge amounts of money at the. time of campaigning to "purchase'" the votes of· these 
distant voters .. And this is done mostly through a host ·of intermediary brokers whci become 
the link in this transaction.- These huge election expenses breed huge corruption. This also 
means that the electors are in no position to hold the ,andldate acc8untable· nor does the 
candidate consider himself accountable to these people. 

6.3 Based on the Indian ethos, Gandhi had advocated a low-~~pense election system 
linked with watchdog councils and separate elected chief executives at each lcicar level. He 
proposed a highly democratic and, what is more important, a highly accountable: system. 
More thought out and more in keeping with the evolution of political culture in our qountry, 

· many scholars have in recent years adapted these thoughts in. their,work and adv99ated a 
system of direct elections only at the grassroots of the lndian··democracy: They propose that 
without in anyway interfering with the basic structure or features· of the Constitution ani:! while 
fully continuing the parliamentary system, so_m~ reforms be brought "in the .. electci_ral system. 
Direct elections should be held on the basis of adult franchise at the level of Panchayats·-and 
other local bodies. Panchayats and other local bodies could elect the zila parishads and they 
could together elect the State legislature. These three could eleci the Parliament and'.iri the 
last analysis the four of these could elect the President: Th~ Prime Minister and the Chief 
Ministers could be elected by .the Parliament" and the State Legislatures concerned. The 
President, the Prime Minister and the Chief Ministers in order to be elected should each 
necessarily secure no less that 50%+1 of the votes cast. On~e elected, the Prime Minister or 
a Chief Minister should be removable only by a constructive vote of no-confidence. 

The fact that the directly elected representatives are all at the grassroots level where they are 
in contact with their electors on a daily basis; would mean that their accountability to the 
people will always be high. Corruption will not get the kind of boost and inducement that, it 
gets presently because of an unaccountable remote representative doing what he pleases. · 

6.4 The representatives elected at the grassroots level will also have to win on a 50°/4+1 
vote principle so that their appeal is more universal than parochial. They would then be truly 
legitimate representatives of their people. In the alternative, at the lowest tier double-mer:nber 
or multiple member constituencies could be considered. Local elections do no! entail ,-heavy 
costs. The cost to political parties of indirect State and national elections will be low. Since the 
national and State governments will handle only higher-level infrastructure and coordination, 
indirect elections backed by party primaries will facilitate emergence of the best leadership. 
The ills in the present '"first-past-the-post" system will be eliminated because 'local 
governments will handie all social issues and State and national governments shall be 
accountable to local governments as advocated by' Gandhi who will ·have elected them.· This 
will. nurture culture, education and values and gradually eliminate sociaf discords. Also, this 
election process, it is claimed, has the greatest potential to bring public service spirited and 
sacrifice oriented people to the fore. 

6.5 There are strong arguments in· favour of this Gandhian modei and it would ti'e 
worthwhile that this option is studied· deeply and debated widely.' Part II, .however, discusse's 

' ' 

• Those opppse to this approach, however feel thal it may become easier to purchase/terrorise electors 
if their number is small and 'that it would be debatable if the cost of elections would increase or 
decrease on adoption of the proposed model of elections. They would like it to be examined if 
increased importance ,of local elections and small number of electors in the proposed system would 
lead to high cost of local elections; increased incidents of violence in local elections; and incr~aSed 
incidents of bribery, coercion, intimidation, winning the votes on sectorial considerations of caste, 
religion, etc. Thus, much can be argued on either side. 

490 

1207 LJ&CA/2002-32B. 



some reform options that may be possible and found necessary within the four walls of the 
existing system of elections. 

PART II 

7. ." Electoral Rolls and Voter ID ,, 
7 .1 , The beginning of the electoral system is the preparation of electoral rolls. It is, by 
now, a-well-established reality that electoral rolls in India have large-scale errors in them. The 
Goswami Committee on Electoral l;(eforms also formally acknowledged ii and stated rather 
tactfully that there were acts of "omissions and commissions" on the part of officials in 
addition to the flaws in the system itself. An indirect way of stating that the system was being 
subverted. 

The Dinesh Goswami · Committee recommended a more stringent punishment for breach of 
official duty in connection with preparation of electoral rolls (s~ para 1.3, chapter 4, 'Electoral 
Rolls' of the Report of the Dinesh Goswami Committee). The said recommendation made by 
Dinesh Goswami Committee has since been implemented with the enactment of 
Representation of People's (Amendment) Act, 1996. 

Activist organizations like ,for .example the, Hyderabad based t.ok Salta have conducted 
sample 'household surveys and found an incredible 40% to 50% errors in urban electoral rolls. 
According to them, even a casual glance at electoral rolls in urban areas shows the obvious 
discrepancies and inaccuracies._ Taking advantage of these defects, political parties and 
influential persons manage large-scale registration of bogus voters, or large-scale deletion of 
names of "unfriendly" voters. It is qu!te possible that in the rural areas there may be fewer 
errors, but informal estimates by most. observers put these errors at 15% to 20%. These are 
all educated guesses and the real position is not known. What is known, however, is that 
there are serious irregularities and a large number of electorate is disenfranchised partly by 
default and partly by impersonation that is made easy by the current flawed electoral rolls. 
Given that large swings in seats that are ·won · are caused by small swings in voting 
percentages, and again .given that: the margins of victory are generally narrow, the need to 
have accurate e!ectoral rolls becomes all the, more critical. This apart, electoral rolls are very 
close to people and the irregularities in them are exposed ve"f quickly at the grassroots level. 
There have been cases of entice :s~ctions of villages disenfranchised leading to immense 
cynicism. Therefore, the legitimacy of. the whole electoral process is compromised because of 
faulty electoral rolls. 

7.2 II is easy to see that any serious attempt at electoral reform in India must tackle the 
question of faulty electoral rolls _at the very outset. If this is set right, at least some of the other 
problems will thin out. Why are the electoral rol_ls everywhere full of inaccuracies? Some of it 
may be the result of inefficiency and a flawed system but certainly, as pointed out by the 
Goswami Committee, some of .it is also the result of purposeful tampering which may happen 
due to partisan attitude of the local officials who may have their own local affinities and/or may 
be bought over by vested interests. The many rules and laws to punish erring officials in this 
respect have been totally ineffective. Recognisi"ng this, the Goswami Committee had 
recommended that more stringent punishment should be provided for breach of official -duty in 
this regard. While commending the 1996 Amendment to RPA we need to recognize that 
punishment is not a substitute for systemic corrections. . · 

Basically we should have a reasonably fool proof method of preparing the electoral roll right at 
the lowest constituency of a· voter and we should supplement this further by creating a 
foolproof voter ID. And _both should be related to each other. The benefits of this exercise at 
the bottom level of our democracy would be immediate in the sense that it would serve the 
objective of contributing to cleaning up the electoral process and curbing impersonation and 
rigging. In the long run, it would create widespread belief in the fairness of our electoral 
process thereby providing it a high degree of institutional legitimacy. We would do well to 
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remember that significant political change happens at the lower levels first and only then 
spreads to higher levels. 

G 

7.3 The Goswami Committee had suggested that Post offices should be made the focal 
point of preparation and maintenance of electoral rolls as well as keeping of electoral rolls up 
lo date and the upkeep of records. This may or may not be the solution particularly because 
in this case the responsibility is diffused over different organisations, which usually makes it 
nobody's responsibility. If there Is non-compliance, there Is no way of pinning it on any one 
organjsalion because there will always be insurmountable. problems of coordination and there 
will be no way of taking any stringent action against anyone. The work will automatically 
stabilize at a low level of efficiency. Also, post offices today do not enjoy the credibility that 
they did earlier. Their efficiency stands seriously eroded. 

7.4 In today's technological age we should not be talking about a generally, antiquated 
post office structure of the country, where government servants work to their own l)Olions of 
efficiency. Given the technology today, It is not a difficult task to create a good ,scheme of 
things, systemically sound; for the preparation and maintenance of electoral rolls and voter ID 
cards. The Election Commission says ii is alive to these problems and in May 2000 it has 
'Issued instructions for a new voter ID card numbering system with a unique code for each of 
the 4072 assembly constituencies of the country. Some of what Is suggested below may be 
already at least partially In the action pipeline by the Election Commission. Tei .take the 
scheme of things a few logical steps forward, it is felt that the effort should not limit itself to 
Assembly constituencies and through them to Parliament constituencies only. · 

7.5 ·1n this scheme of things, it is most essential that there is a coordinated effort at 
preparing accurate electoral rolls beginning at the lowest constituency that a voter belongs to. 
If this is done well, everything else will fall into. place. At the tnoment the EC is responsible for 
preparing the electoral rolls for assembiy and parliamentary constituencies. The 'State 
Election Commissioners are responsible for electoral rolls for local body elections. In some 
States, the EC and State Election Cotntnlssioners have agreed to coordinate the preparation 
of electoral rolls. This is as it should be, There should be no duplication of effort and a single 
exercise should be enough for preparing electoral rolls covering the lowest to the 'highest 
constituency that a voter belongs to. This makes perfect administrative sense. The task could 
be handled by the E.C. or by the SECs or by the ·two in coordination. This means that at the 
level of gram panchayat (or the relevant local level), a voter must have his/her name properly 
placed on the electoral roll. This would automatically identify the voter to be a pdrt of the 
electoral roll of the assembly constituency, which contains this particular panchayat. Likewise, .8 
the voter would be automatically Identified on the electoral roll of a particular Lok Sabha 
constituency, in which both his assembly constituency and panchayal are included, In 
addition the identity of the voter could easily be linked to his polling station. 

7.6 The electoral rolls should be updated constantly and not just at election time. Every 
1st of April, the electoral roll as of previous 31 st December should be· made available. This 
information should be posted on the web site of the Election Commission and CD ROMs 
should be available to all political parties or anyone interested, at ·a reasonable price. In any 
case, the cost of this will only be a fraction of a printed list. (It is understood that this has been 
already initiated by the EC). Prior to elections these rolls should be printed and publicly 
displayed at the post offices in each constituency, as well as at the panchayats or·relevant 
constituency HQs. This would improve public access to this information which today, even 
though theoretically available, Is very hard to get in practice. As corrections ·take place, the 
rolls would be updated through addendums on· the web and therefore be available 
straightaway to interested parties; Al the time of elections it is these latest rolls that will be 
made available at polling stations. We may ·use the help of post offices covering various 
polling stations in preparation of these rolls as well as to display and make available to 
•general public these rolls at election time, but the responsibility for accurate execution will 
remain with the EC/SEC. 
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7,7 Electoral rolls are intrinsically linked to the question of Voter ID. Election Commission 
is said to have taken action .to help in issuing of proper voter ID cards in various Jtates and 
these are reportedly at varying stages of completion in most States at the moment. The pity is 
that these have been Issued to an old design that does not create a unique ID number for 
each voter. The new cards to be issued now will incorporate the constituency code as 

· designed by the EC but as mentioned earlier this is an assembly constituency upward 
exercise only. It appears from the records at the EC that about 213"' of the voters in the entire 
country have already been issued the old voter ID cards. Haryana with ~ reported 88% and 
Bihar with a reported 37% are at the head and the tail of the table of performance of all States 
in this regard. The exercise for identification of voters is said to have worked well in the last ' 
elections In Haryana where sor;ie identification document was made mandatory for voling. 
Most, though not all, voters brought their voter ID cards. 

7.8 The Goswami Committee had recommended a scheme of a multi purpose photo 
identity card In coordination with other ministries and government departments so that the 
possession of this card would become compulsory for all adult citizens. In their view, this 
citizenship card could be used as an ID for many benefits that are provided by government 
agencies. For example the issuance of a ration card, a passport, driving licence, any 
agricultural Inputs that are distributed either free or at a subsidized rate, telephones for 
Individuals, applications for a government or even private sector jobs, admission of wards lo 
schools or colleges, for opening bank accounts, for transfer of one's •property and many such 
things. In other. words, the possession of this identity card would be in the citizen's own 
interest and therefore he/she would make sure that this was applied for in the proper format. 
Because the present voter ID card, in various stages of preparation in different States, is not a 
multipurpose card, whatever number of cards have been issued, further issue of the same 
should be put on a hold until these are redesigned in the fashion outlined below. After all the 
remaining cards are issued, the older ones should also be replaced over a period of lime. 

7.9 This ID card apart. from all necessary personal details should list one visible 
identification mark. This is necessary as with age the photo can look very different after a 
while. If it is an old photograph ihen sometimes the likeness is missing. Also a visible 
identification mark is difficull to reprodu~e even if the photograph is fraudulently changed on 
the card. For an electorate of about 600 million on an all-India basis, an automated and. well
designed online system, broken down to district level, can be created without much hassle. 
As already stated, the basic work in this direction has been done by the EC, so the learning 
curve is already favourable. It just needs to be extended to the lowest level constitu·ency. 
PRls and- local post offices should be involved to help with the creation and distribution of 
these IDs, but only lo help not to cqntrol., When the ID is right at the Panchayat level, it will be· 
by design, right for each higher constituency. 

7.10 But, of course, if the card is multipurpose and required compulsorily, the implemen
tation of this suggestion would also make it obligatory for the government to create an agency 
that would do this.job in a citizen friendly way. The idea here is not to create one more 
agency, which can extort money from lh.e hapless citizen just to issue him/her the ID card. 
This is a real possibility if we have to. go by. our experience of the last few decades, which 
indicates that even for a ration card a citizen, particularly from lower economic classes, must 
pay money. II is better to iecognize.it-at the outset and work our way aroun~ It. 

This job rnay be carried out by a, professional agencynes appointed by the Election 
Commission. There should be a pre-qualified consultancy company appointed to draw up 
specifications in consultation with the ,EC. This pre-qualified consullant would also oversee 
that the contracted companies do _their job efficiently. When private agencies ·are doing this 
job and persons responsible can be hel.d accountable for not .doing it :accurately, the resu\ls 
will contain only a tiny, percent of acq,ptable human errors. The database containing these 
electoral rolls would be centrally computerized by the EC (this is already being done} and 
each Voter would have a unique b_ar-coded ID 'number. The card would also have a 
number/code that would indicate the holder's base constituency e.g., the panchayat level or 
the relevant local constituency, leading to the next_ higher level of constituencies till the 
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parliamentary constituency. Any change of address would automatically change everything 
else except his unique ID Number. This ID number would be for life and in the long .run the 
best bet against any impersonation. The consultancy organization and through it- the, EC 
would maintain a database of all polling stations with their respective association ',to the 
relevant constituency i.e., Panchayat, Nagar-Palika, Municipal Corporation, Assembly or 
Parliament. With technology available today this can be easily done. There is enough 
expertise available within the Election Commission, if we go by their·web site, to guide this 
exercise. In any case India is in the forefront of information technology and this is an easy job. 
The first time exercise may be a large one but subsequently it will fall into a routine. · 

7.11 Like in the USA, the •penally for false declaration for this purpose, or any tampering 
with the card or impersonation based on a stolen or fraudulently prepared card should be 
heavy with a prompt mandatory prison sentence and a heavy fine. The law should take this 
into account. If it is a multipurpose card, it may even be feasible to charge a small amount for !' 
its issuance, say Rs. 1 O in urban areas and Rs. 5 in rural areas. This would make ii partly 
self-financing and would add personal value leading to voters taking more care of it' rather 
than keep applying for duplicates. 

7.12 The· benefits of a ID card designed in a technology-friendly way are·immeasurable 
because in future it might even be possible to have hand held devices.at each polling station, 
beginning with sensitive constituencies straightaway, which would eliminate any invalid card 
automatically. This would include any and all fraudulent duplicates because the ID card 
numbers will·never match. There is already a high degree of urbanization in India and in all 
likelihood it will accelerate. All changes of constituencies for adults, moving from /tiral to 
urban areas or from one place to another as economic opportunities "change within regions, 
will become easy with every citizen having an ID with a unique numb~r. 

7.13 An extension of the arguments above is that all elections should be under an integra
ted instttutional electoral machinery. The local level elections have been made the 
responsibility of State Election Commissioners. And, -different States have different rules of 
the game. This may need to be reviewed because in reality the local elections are a lot more 
important for cultivating our grassroots democracy. If democracy is subverted at th_e1 local 
level, it is subverted all the way up. We also need to remember that it is the local ele~tions · 
that really_ can make a difference to people's lives. The fear of going to polling stations with 
an independent mind and free spirit must be eradicated first of all at this local level. Only then 
can we remove it for other tar removed elections. 

7.14 The impact of proper' electoral rolls and voter ID together with Electronic Voting 
Machines {EVMs} will be first felt at the local level and will help create a level playing ground 
for State and national elections. It will send a message through the system that the country 
takes all electoral exercises seriously, which are by definition designed to give people voice. 

· 8. Electronic Voting Machines 

8.1 Introduction · of Electronic Voting Machines in all" constituencies to counter the 
possibilities of booth capturing may deserve consideration. In case of the sensitive 
constituencies particularly, this could be done straightaway. It is suggested that as a matte"r 
of policy, the use of EVMs should be increased al as rapid a rate as possible. The movement 
in this direction has already started as a result of the EC's initiative and EVMs are already 
being used successfully in limited constituencies and all bye-elections. Any doubts abouhhis 
technology were amply removed during the deliberations of the Goswami Committee. I Not 
only were -the EVMs satisfactorily demonstrated to all politician members, several electronic 
experts of the Government· of India also testified that the machines could be used at ,our 
elections without any misgivings. The advantages of EVMs in preventing large-scale rigging 
are quite apparent as the machine locks up and will permit only one hit every so 'many 
seconds. Currently this has been set at five seconds but ir can easily be changed· if so 
required making the process of even keying in a few bogus votes rather time-consuming at 
each polling station. This by itself would prevent rigging on a large,scale due to time 

494 



constraints. This is borne out by ground level experience wherever-these _EVMs have been 
used in urban and in rural areas. This also makes-counting easy and non-contestable and 
theoretically the results could be available within. a very short time if the system wanted to 
make prom pi a'n~ouncements of the winning candidates. 

9. . Booth Capturing and Riggirig 

9.1 On_ the questions of booth capturing, rigging and intimidali,in of ,the voters, the 
proposals of the Goswami Committee to the effect that EC should be empowered to take 
more stringent action should be acceptecl arid implemented, in full. 

Vide Representation of People (Amendm nt)' Aci, 1996, in addition to returning 
officers, observers appointed by the Election ommission of India have also been 
empowered to send report to the Election Comm· io · respect of booth capturing, etc., and 
the Election Commission authorized to issue aRRroRriat directions for countermanding the 
elections or order repelling in certain polling tations w~e • booth capturing has taken place, 
on the basis of such reports (see Section 20B al .P.. ));ct, 51 ). 

0 

(i) Under section 58A of the Act, the Election Commission .should· .not only be 
empowered to countermand· the election and order a fresh election as now provided 
under the law, but also should be empowered to declare the earlier poll to be void 
and order only a re-poll in the entire constituency, instead of a re:election there, 
depending on the nature and seriousne s of eac_h case. 

ii) Electio~ Co~miss;on may f o'.'.Je e~powered to initiate inveitigations of 
_booth capturing and other 'violations tftt-\e 'ectoral law through the Central or State 
police investigating agency and/or by !ti establishmen·t of special courts and/or by 
appointment of public prosecutors. · · 

c;-_ • ,, . ' • ' 
To further discourage booth capturing/the EC might consider having some form .of tamper-
proof video cameras or ·surveillance equipment '.es _a deterrent in sensitive areas. '.But, if ,this is 
done, the punishment to offenders should be swift and heavy. 

10. · President's Rule duri~·g Elections · ,; C 

10.1 Chief Election Commissioner Shri Gill'has for sometime been suggesting that in order 
to free the electoral processes from the partisan influence of political parties in power and the 
misuse· by them of official machinery in the States, President's rule shourd. be promulgated 
over all the States for the duration of elecU°ons, say for about two months. .Shri Gill perhaps 
has the Bangladesh experience in_ view. The analogy however _is phoney. (1) There is no 
provision for President's rule over India: (2) President's rule over the States would in effect 
mean removal of the elected Government of the majority _p_arty in the State and. in its place 
rule by the Government or the party or parties in power at the Union level acting through 
Governors. (3) Nominated Governors acting at the behest of the Government.in ·Delhi are not 
likely to be more impartial or above· bo;3rd. Before , any such proposals . can even be 
considered it may be necessary to review the procedure and criteria for appointment of 
Governors. (4) Absolute power in any hands is:bad. ,The proposals of the Chief E;lection 
Commissioner, pushed to their logical conclusions, might imply that - with the President's rule 
imposed 'during the elections all over the country :- the primacy of the, powers of the Chief 
Election Commissioner, though technically confined to election process, ,might tend towards 
its own ascendancy in the· governing process .. These possible consequences might have to 
be contemplated before any such proposal is accepted. However, to the extent of making the · 
power of superintendence of the Chief Election' Commissioner effective to ensure the purity of 
the electoral process, appropriate alternative proposals need to be examined. . . . 
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11. Communal and Caste_ Hatred 

11.1 Campaigns which are crafted to create or exacerbate tensions between communities 
and/or to incite. feelings of hatred on the basis of caste , community, religion, race, or 
language attract disqualification at present but effective implementation of laws is lacking. 
This deserves the highest degree of attention and in addition these 'offences should be 
punishable with mandatory imprisonment for three years Instead of discretionary as currently 
provided under section 125 of Representation of the People Act, 1951. This should be within 
the powers of special courts for election petitions proposed later in this paper. Howeve,, if the 
suggestion to only have winning candidates on the basis of 50%+1 vote also .made elsewhere 
in this paper is accepted, candidates and political parties would have to broaden their appeal 
and in their own self-interesttheir agenda and , toric will change. 

12. · Use of Muscle Power 

12.1 To curb muscle power, It Is i fire-arms are not allowed to be Clirried on 
polling days anywhere in the vicinity o · ttfe 11olf"n stations. Not only the present law in this 
respect which 1T1akes it a cognizable enc needs to be effectively implemented, but 
imprisonment in this case should be made mandatory and stiff . .The Election Commission 
should increase the number of observers in sensitive constituencies and take rapid aciion on 
their request under Section 208 of the RPA as amended in 1996. 

13. Criminalisation of the electoral process 

13.1 "A candidate contesting in Bihar ha~~minal cases against him and he is on the 
most wanted list not only in Bihar but in (F,lhi:. M:;Jmbal and Uttar Pradesh. Yet flouting all 
rules and regulations he is openly campaig'l!,ng'" .:., .. "a sitting MLA is now contesting !)S an 
independent while he is still serving a life tefll!.i!1;jtil. He was convicted in a kidnapping case 
but an appeal has been entered in the high court." (Times of/ndia, 11.2.2000). 

The above is just one of the many "no longer shocking" quotations· from a newspaper with 
regard to well-known criminals contesting elections with impunity. Due to reasons that need 
not be listed here, politics and therefore eleciions in India have progressively attracted 
criminal elements. During the election· period, -particularty in the states of Bihar and U.P., 
newspapers are usually full of Information about the number of criminals in the field 
sponsored by every party. It is a disgrace for the country that several hardened criminals who 
may have many cases of murder, rape and dacoity against them are actually occupying ·the 
seats in the highest representative forums of this country namely the State assemblies and 
the L\lk Sabha. a 

13.2 Vohra Committee appointed by the Government had stated in strong terms· that the_ 
nexus between crime syndicates and political personalities was very deep. According to the. 
CBI reP.Ort to the Vohra Committee: "all over India, crime syndicates have become a law' unto 
themselves." ..... "Even in the smaller towns and rural areas, muscle-men have become the 
order of the day. Hired assassins have become part of these organizations. The nexus 
between the criminal gangs, police, bureaucracy and politicians has come out clearly i~ 
various parts of the country. The existing criminal justice system, which was essentially 
designed to deal with the individual offences/crimes, is unable to deal with the activities of thEl 
Mafia;. the provisions of law In regard to economic offences are weak; there are· 
insurmountable legal difficulties in attaching/confiscation of the property acquired through 
Mafia activities". The committee quoted other agencies to state that the Mafia network is 
"virtually running a parallel government, pushing the State apparatus into irrelevance." ,The, 
report also says "in certain Stales like Bihar, Haryana and Uttar Pradesh, these gangs enjoy 
the· patronage of local politicians cutting across party lines and the protection of the 
functionaries. Some political leaders become the leaders of these gangs/armed senas ·and 
over the years get themselves elected to local bodies, State assemblies and national 
parliament. Resultantly, such elements have acquired considerable political clout seriously 
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jeopardizing the smooth functioning of the administration and the safety of .life and property of 
the common man causing a sense of despair and alienation among people." 

13.3 The visible presence of many criminals is in fact a very large factor in the loss of 
legitimacy for ppliticians a~ a whole, This is also extremely dangerous for the country because 
apart from distorting the political culture of the country, criminal elements progressively get to 
influence leadership and governance. The spectacular success of some criminals' in politics 
invites emulation. The signal to the society by such a ,process is that it is acceptable to muscle 
your way through everything because in the last analysis the system rewards· you, A petty 
dada soon becomes a respectable and feared representative of the people. And many 
become ministers with power to distribute spoils and parade themselves as rulers. It is a 
surefire recipe for long-term disaster. 

13.4 Although the exact numbers of criminals in political positions are not known, the EC 
at one time was reported to have stated that the number of candidates with criminal records 
who contested Lok Sabha •1998 elections was around 1500 out of a total of 13952. They were 
under prosecution for crimes like murder, dacoity, rape, theft and extortion. As many as 820 
of these 1500, came from Bihar and U.P. If the objective of this. public statement was to even 
moderately influence political parties to stay away from criminals, the EC failed because 
parties simply shrugged off this information and continued to induct criminals. Of course, the 
raison d'etre being that it was these criminals -.yho the parties thought could win the election 
for them. 

13.5 From the side of the administration there has been a half-hearted attempt to stop 
these criminals because of the fact that all political parties use these criminals in their attempt 
to ensure themselves a certain number of seats in the State Legislative Assemblies as well as 
in the Lok Sabha. But this Issue really needs to be tackled head-on. The Law Commission 
suggests unambiguously that if charges relating to certain crimes have been framed by a 
competent court against a person then this particular person should · not be permitted to 
contest elections. This suggestion may pose problems of misuse but it needs to be 
considered, may be with some modifications. 

13.6 There is a school of thought that fears, that such a regulation might be used against 
innocent candidates who are perceived to be a threat to those in power. Also, fears are 
expressed that such regulations might be used against dalits and members of other socially 
backward and poor communities or against political workers participating in movements and 
agitations. Given India's record of corruption, it is conceivable that false framing of charges 
may happen. Therefore, a suggestion of having special electoral courts set u·p by the Election 
Commission for pronouncing summary decisions In regard to eligibility may be considered. If 
there is a candidate against whom charges have been framed by the police apd he wishes tg 
contest an election, he may take the matter to this ~pecial electoral court, The decision need 
have no bearing on the actual case, which as we know might go on for years. This may help 
to keep habitual and hardened criminals away. But, the suggestion merits further dis9ussion 
from a judicial point of view. 

13.7 In 1997, The EC issued an order that candidates for election to State Assemblies and 
Parliament need to submit an affidavit about their convictions in cases covered by Section 8 
of the Representation of 'the People Act 1951. The EC held that even If the trial court had 
convicted the candidate, this was eriough to attract disqualification. But there are other 
issues. The Election Commission wrote a letter to the Prime Minister in September 1997 that 
there were grave incongruities In the existing provisions of sub-sections (1 ), (2) and (3) of the 

• said Section 8 of the Representation of the People Act, 1951, illustrating the case of a rapist, 
convicted and sentenced to ten years imprisonment, being r;lisqualified only for six years 
under sub-section (1) and being' free to contest elections, even while in prison serving the last 
four years of his sentence. The Commission had suggested that the law may ll\l simplifi<,d by 
amending said Section 8 to provide that whoever is convicted of any offence by a Cgyrt of law 
and sentenced to imprisonment for six months or more should be d<,barred from contesting 
elections, for a period totalling the sentence imposed plus an adclitional _six years. This 

497 



' 

suggestion has been· supported by several other organisations and concern<1d citizens and 
therefore merits full consideration. · • 

13.8 Currently, if a _mem~er of any House is convicted, there is ~o, ac_tion for three months 
and if the case goes for an _appeal within this time, then no action is taken till the appeal is 
disposed off. This may not be .. very justified. If an elected representative gets convicted on 
charges related to specific crimes, he should be required to v.:ithdraw until he is cleared. It is 
also worth considering that when political parties are seen to abef criminalization by fielding 
criminals, there should be some provisions· to enable . action against them includi_ng their 
de recognition. · · 

14. Election expenditure - the money power 

14.1 This is one of the most critical problems facing the Indian electoral system. As' against 
the limits prescribed by our electoral l;,ws, the campaign expenditure by _candidates is in the 
range of about twenty to thirty times the said limits. As a result contesting elections is 
becoming_ a very costly affair, which keeps many good candidates out and it also c/eates a 
high degree of compulsion for corruption in the political arena. This has progressively polluted 

. bur entire system: Corruption, because it: erodes performance, becomes OQe of the leading 
reasons for non-performance and compromised governance in the country. 

14.2 The sources of some of the election funds are believed to be unaccounted criminal 
money in return for protection, unaccounted funds from business groups who expect a high 
return -on this investment, kickbacks or commissions on contracts etc. No matter how we look 

·, at it, citizens are directly affected by it because apart from compromised governance, the 
. huge money spent on elections pushes up the cost of everything in the country. It also leads 
to unbridled corruption and the consequences of wide spread corruption are even more 
serious than many imagine. When people find progressively that they are trapped in a corrupt 
environment of no hope, this will provide a possible burning ground that can ignite given a 
spark. Electoral compulsions for funds are really the foundation of- this whole super structure 

· of corruption. 

14.3 In the ultimate analysis, the reality seems to be that political parties and serious 
contenders have a single poirit agenda "to win" ·and the_n to remain in power. Everything· else, 
whether issues of good governance or even long term national interest, come second. Once 
we accept this, we realize that political parties as well as candidates will take all those actions 
that contribute to this objective. Both political parties and political candidates, in order to win, 
will do all they can and all that the system will permit them to do.. · Political partie,s and 
candidates have-found that by spending money on intermediaries lei buy votes, by distributing 
liquor and other goodies, by directly bribing officials, and by patronizing, through the spending 
of money, most rowdies and "goondas" of the locality, theif chances to win become better. 
This is what has become the norm therefore. They, do this, however, because the system, 
directly or indirectly, permits them to collect a far greater sum of money if they win the 
election. Therefore, the money spent on elections is like a mandatory investment. In, the 
eventual analysis, costs can only be controlled if we control the way in which politicians can 
generate money through corrupt means once they are in power. If this is not entirely possible 
within the current scenario, then whatever rules and regulations we bring about can only have 
a limited influence toward achievement of this objective. 

14.4 The question is how do we go about reducing the role that money can play? The 
answer to this one is not easy. The fact is that political-parties need tons of funds for political 
activity, which includes campaigning for elections. Political parties should have legitimate 
sources of these funds. If they don't have these funds legitimately and then if (and this :is the 
critical part) the system permits them to do so, they will find illegitimate funds. This is. what 
has been happening in lndia and with illegitimate funding the spending has also been 
comparatively limitless. One party started it but others soon caught on. · However, it is also 
true that if the system did. not permit the kind of spending that is happening, the various 
candidates would have found their equilibrium at a.much lower level. 
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14.5 Various attempts have been made in the past to regulate this expense; as well as 
various suggestions keep coming through in this regard. The primary suggestions are two
fold: first set relates to fixing "more reasonable limits" for campaign expenditure. The 
argument is that election campaigning costs money. It is best for us lb recognize this and 
estimate what would be reasonable costs taking everything into account - the need for public 
meetings, handouts, election workers, agents, posters, vehicles, staff movement, 
loudspeakers and microphones and communications etc. If, the argument goes, we fix 
"reasonable" limits for all of this, then the candidates would not have to spend more than 
these amounts that are permitted. There would be no need for illegal spending. This 
suggestion has been made by all - the Goswami Committee, the lndrajit Gupta Committee,· 
the Law Commission as well as a number of other organisations. In fact, the limits have been 
raised to Rs.15,00,000 for most Lok Sabha (compared to Rs.4,50,000 before) and 
Rs.6,00,000 (compared to 1,50,000 before) for most assembly constituencies. These limits 
also may need to be continuously under review by the Election Commission and perhaps be 
linked to the cost of living index. But, the basic question will always arise that if a Lok Sabha 
election costs upwards of a crore then how does fixing the limit at 15 laktis help? And in any 
case where is even this 15 lakhs going to come from? That means there must be an active 
plan to reduce the cost of election to this magical figure of 15 lakhs. But clearly an approach 
such as this has to be also backed up by a strong deterrent against overstepping the limits 
sanctioned. On this there is·not much action. 

14.6 The other problem is that the present rules 'have a significant loophole in the shape of 
explanation 1 to section 77(1) of the Representation of the People Act 1951, under which the 
amounts spent by persons other than the candidate and his agent themselves, are not 
counted in his election expenses. This means that all extra expenditure, even when known 
and proven0 can be shown to have been incurred by the party or by any friends and it remains 
outside ·of the enforceable limits. Even the Supreme Court has commented that this needed to 
be changed'. However, this remains as it was. This anomaly should be immediately removed. 
For, in any\case the returns-of election expenses filed now are almost invariably false and 
there is hardly any way the prescribed limits can be really enforced even though the Supreme 
Court has laid on the candidate the onus to. prove•that the extra expenditure was not from his 
funds. · 

The second set •of suggestions is that political parties as well as individual· candidates shoulcl 
be ,subject to a proper audit of the amounts they receive and spend. At the end of the election 
each/' candidate sHould submit an audited statement of receipts and expenses, head-wise. 
Any violation or ·misreporting should be dealt with strongly. These two suggestions have also 
received, agreement from most activists. and non-governmental organisations. Most persons 
recommend .that these be implemented. · 

14.7 The l!7drajit Gupta Committee on State Funding of Elections portrays a third set of 
suggestions. According 'lo them, there should' be at least a partial though non-cash state 
funding· of elections. Theoretically, at least, it means that the candidates and parties have to 
spend less for campaigning with the state taking care of some aspects. Whatever levels of 
permissible expenditure we may fix, unless we have a) a reasonably foolproof method of 
enforcing these and b) to take action when thes_e are violated, these exercises may turn out to 
be meaningless! Al" the current moment we do not seem to have any foolproof mechanism. 
Also for obvious reasons, the political will to enforce. this appears to be missing. Regarding 
partial state funding, till such time that there is an effective systemic acceptance of full audit o( 
party funds including a full audit of campaign funds, deletion of explanation 1 to section 77(1) 
of the Representation of People Act 1951, 'a foolproof mechanism to deter expenditure 
violations, and ,until the government is convih¢ed that these improvements have been 
institutionalised and are no longer being breached, the question of state funding should not 
even arise. The Law Commission in their reR_ort have voiced similar sentiments. To quote 
them, "We are, therefore, of the opinion that the proposals relating to state funding contained 
in the lndrajit Gupta Committee Report should be implemented only after or simultaneously 
with the implementation of the provisions cont~ined in this report relating to political parties 
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"viz:, deletion of Explanation 1 to Section 77, maintenance of accounts and their submission 
etc., an·d ,the provisions governing the functioning of political parties contained in chapte-rs I 
and II of Part IV and chapter I of Part Ill. The funding even if partial, should never be resorted 
to. unless the other provisions mentioned aforesaid are implemented lest the very idea may 
prove counter-productive and may defeat the very object underlying the idea of state',tunding 
9felections." If any state funding is permitted without the above ii simply means an additional 

· burden on )he state exchequer and the taxpayers. And, for no particular public or systemic 
beqefil whatsoever. Political parties and candidates will happily accept this additional bounty 
_arid still continue to spend whatever else they perceive is required by the competitive ground 
realities in order to win elections. If they get elected, they find ways to repay jt many times 
over .. 

1_4.8 '.Another view on state funding is that a national election fund shou!ci be created· out of 
the ccinsolidated fund of India in order to specifically subsidize •election expenses and more 

_ generally to support legitimate political activity. The suggestion is to pay at the rate of Rs. 5 or 
1 0 fa, each vote polled by a political party in any !'Onstituency provided they have polled at 
~asl--2 % of the votes cast. It should be compulsory to get audited for the yse of this fund and 
to spend at least half of this amount on election campaign. Parties which ,;to not hold internal 
el_ections to its highest decision making body should be ineligible for ti1is fund. The legitimagy 
of ,my such suggestion may be extremely doubtful. In any case \hf;! necess,iry control 
_mechanisms simply do not exist. · 

14.9 ·. Sensibly enough, an indirect way of state funding has in fact already been put into 
practice· In ·the form of giving recognized polifical parties far greater time, free of any charge, 
on equitable basis on State owned television to use for their election campaigning at the time 
of .general elections, But this does not seem to have helped in reducing ariy campaign 
exp~nditure. 

14, 1 Q The situation can be helpecj only by bringing transparency in this whole exercise. 
Transparency fights corruption and deviant behaviour. We strongly feel that we neec,1 to create 
more and more transparency in the receipt and spending of election expenses. It is a bil ogd 
that While we do talk about the expenditure statement from the candidate, we do not ask for 
t~e source of this money. 

~ 14:1~ ·The Goswami Committee, for reascms that appear more political that economic, 
reco11ii:pended that there should be a ban on any corporal(;! or company donations to political 
parties or political candiqates. The only purpose a recommendation or rule of this kinci serves 
is that il''drives contributions undergroynd. Political parties need money ,ind this money is 
going to be ··g~nerated one way or another. If through our misguig(;ld rules and regulatiops we 
block legal and. more transparent sources of funding, we can be totally sure th.it illegal an\1 
non-transparent channels will immediately open yp and substitute for the legal ones. Thers1 
may be no justification to ban corporate contribytions including contributions from trade 
unigns and professional associations. In fact, these should bl;l permjtteg wilhin the limits that 
alre;idy exist. The effort should be to make them transparent. Thus, all donations and 
contribytions should be s1llowed legally, subject to over all limits, as was the case prior tg 
1985. In fact .corporate donations should be· encouraged py making them tax exempt within 
certain limits so that maximum.fynds become visible. for exarngle, lax exe,mptions shqulq be 
limit_ed to say 25,000 fgr individuals and 10,00,000 .for companies provided that the 
contributions are made to party funds and not to individuals. In the case of corporate 
contributions, the Board of Directors may approve up to say 1,90,000 and anything over this 
amount J)'lay be approved by the sharehoJgers. Political funding_ should be separate head In 
the accounts and annual report of the company. This will ensure· \ransparency. Jhe tax lo_ss to 
the state should be treated as partial state funding of the el_ecforill process. The more we 
push contributions above ground Into public eye, the better control we will have in the' end. 

- Then;i may be a clear rule 111at all 'political party accounts, much like the accounts of a public 
company," should be published yearly with goriiplete disGlosure under pre-determined ,icc9unt 
heads. Failure to do so should Invite action including de-recognition. Also it may b_e made 
obligatory for campaign expense ~ccoynts ~ both rec·eipts ~nd expenses , of all candidates 
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being made public in their constituencies. In addition, a full audit should .not · only be 
mandatory but it should be enforced by Election Commission by appointing a council of at 
least two auditors say for 1 O constituencies each. The funding issue is quite universal and 
almost everywhere including U.K. and U.SA. the debate on this has focused on a high level 
of transparency as the only long term effective instrument. It is felt that only transparency can 
create a strong public opinion or a possibility of public censure and as a result have a 
moderating influence on excessive or devious political sources or application of funds. 

14.12 .Transparency means that both, the means of finance as well as where t)lese tiave 
been spent are listed out in an audited statement. If we can make the politicians list the 
sources of their revenue, this can be a damper because each contribution that they show· can 
be checked back by the income tax authorities. In the first instance there will be much 
resistance to this idea both from the politicians and also from the business. What if they have 
contributed to the wrong party? The opponent who wins might make their life miserable. But 
over a period of time, this may settle down and the long-term effect may be beneficial. Also 
instead of looking at creating mc°re rules and regulations for monitoring electoral expenses, 
there should be a serious attempt at reducing election expenses and this can be done by 
perhaps changing the ground rules for electoral campaigns - partly by encouraging the use of 
electronic and digital technology to campaign at state cost and simultaneously.by totally and 
effectively banning other overt and wasteful tamashaas of campaigning including_ the use of 
auto-traffic to ferry people to election rallies of any kind. The maximum money is spent• by 
parties to ensure attendance for their so-called popular rallies. It should be possible to stop. 
this by common agreement between the political parties/candidates or by law. This apart, the 
Law Commission and many oth~rs have suggested that some reasonable restrictions should 
be placed on the following: 

1 . Wall writings 
2. Display of cut-outs, hoardings and banners 
3. Hoisting of flags (except at party officers, public meetings and other ~pecified 

places) · 
4. Use of more than a specified number .of vehicles for ·election campaign and for 

processions 
5. Announcements or publicity by more than a specified number of moving vehicles 
6. Holding of public meetings beyond the specified hours 
7. Display of posters at places, other than those specified by the district/electoral 

authorities. 

14.13 It is said that strong penalities are already provided for violations of expenditure 
ceilings under the RPA, 1951 and that most of the above points are generally covered by the 
model code of conduct and instructions of E.C. and can be implemented as the EC deems fit. 
As long these are the same for all candidates, the ground realities will adjust to them. But, 
the costs of elections can only come down if the people so elected are unable to make money 
out of their positions. This would require reform in other and n:,ore critical areas. 

14.14 All the suggestions relating to rules and regulations for controlling political funding 
may come to n~ught unless we have an effective mechanism for imposing these rules and an 
effective ability to hand over deterrent punishment even leading to complete disqualification in 
case of transgression. Regrettably, our experience of• fifty years has taught us that rules and 
regulations are known more for, violation than for compliance. Finally, . suggestions for 
reducing the cost of elections, for state funding 'etc. cannot be considered without first 
considering re(orms in the system and structure of political parties, reduction in the number of 
parties, role of independents etc. 

(Please see the consultation paper on Political Parties) 
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15. Disqualification on ground of corrupt practices - election pelit!ons 

15.1 The-Representation of the People's Act 1951, Secfion BA, providesJor disqualifyca
tion on ground of corrupt practices. The current practite is that once the l;i'igh Court hands out 
the judgement on an election petition holding the candidate guilty of ~orrupt practices, the 
case goes to the Secretary of the concerned State Legislature or the Secretary G~neral. Lok 
Sabha or Rajya Sabha, as the case may be. It is then forwarded to the President who in turn 
forwards it to the EC. Only then does the EC get jurisdicfion to tender its opinion to the 
President based on which 'the disqualification order is issued. The EC has suggested that the 
President should determine .(he period of disqualification on the direct opi~ion .of ttie EC and 
avoid the delay currently experienced. This can be done by resorting to the posifion before 
the 1975 amendment to RPA, 195_1. · ' 

15.2 The High Court is expected to give the judgement on all election petitions·. within 6 
months, which in itself is quite a long time. In actual practice, there is quite some delay from 

_ the High Court in delivering of these judgeme~ts. Out of a total of 81 election petitions 
pertaining to the 1998 State Ass_emblies elections, 61 (75%) are still pending. In the opinion of 
many. activists and eminent persons, all .election related· petitions should be heard by a 
separate judicial set up as suggested in the previous section,' and these. p~titions should be 
decided within a _time bound period by dedicated benches of those specjal electoral courts. If 
so, much of the present in-built delays will be taken care of. At the moment election petitions 

.- can remain pending for years togeiher. There are many cases where ttie petition is not 
decided within the term of the house after which ii has lost most of its significance apart from 
having subverted the rules and law in this regard_ For example, there were 49 petitions 
relating to 1996 Lok Sabha. Of these 13 (27%) are still pending four years later. Of the 52 
petitions relating ·to Lok Sabha 1998, 13 (25%) are pending as on date. For the Lok Sabha 
1999, out of 64 petitions, 62 (97%) are still pending and 100% of all State Assembly petitions 
of 1999 are pending, indicating that in about one year hardly anything has moved. Other data 
relating b'Oth to Lok Sabha and State Assemblies is provided in the table below: - · 
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DATA ON ELECTION PETITIONS PENDING 
·!~-· ."':. 1 - , • 

Sr. No. ·of election No. of election Percent 

no. Election held petitions filed petitions pending pending 

1 Lok0Sabha 1999 64 62 96.88% 

2 Lok-Sabha 1998 49 13 -26.53% 

3 Lok-Sabha 1_996 52 13 25.00% 

4 Lok-Sabha 1991 86 15 - 17.44% 

-State Assemblies 2000 

5 Bihar 2000 12 12 100.00% 

State Assemblies 1999 

6 Andhra Pradesh 25 25 100.00% 

7 Karnataka 26 26 100.00% 

8 Maharashtra 32 32 100.00% 

9 Arunachal Pradesh 2 2 . 100.00% 

St~!e Assemblies 1998 

10 Madhya Pradesh 42 32 76.19% 

11 Rajasthan ·11 11 100.00% 

12 Delhi 4 4 100.00% 

13 ,Meghalaya 2 2 100.00% 

14 Himachal Pradesh· 10 - 5 50.00% 

15 Gujarat 12 7 58.33% 

State Assemblies 1996 

16 Assam 11 .4·, 
i- 36.36% 

17 Haryana 20 5 25.0Q% 

18 Kerala 17 11 64.71% 

19 Tamilnadu 8 6 ·' ., 75.00% 

20 Pondicherry 3, 3 100.00% 

21 West Bengal 22 17 77.27% 

' Source: Election Commission records 

16. The Question Of Representation And Winning Oh Minority Vote 

16.1 The multiplicity _of political parties, combined with our •Westminster based first-past
the-post system results in a. majority of legislators and parliamentarians getting· elected on a· 
minority vote. In other words, they usually win by obtaining less than 50% of the votes cast 
i.e. with more votes cast against them than in their favour. There are States where 85% to 
90% of the legislators have won on a minority vote (i.e:, by having obtained less :than 50% of 
the votes cast). In .many cases candidates have, won 1by· getting less than 20% of the total 
votes cast in their constituency. To quote a. few examples:. in- Uttar Pradesh, over the last 
three assembly elections an average of only 11 % legislators wciri on a majority vote. In other 
words, almost 90% legislators won on a minority vote. The same proporiio~ for Bihar is 18% 
and 82%; for Madhya Pradesh it is 40% and' 60%; for· Assam 29% and 71 % and for 
Karnataka 31% and 69%. Only Tamilnadu displays ·a different charact~ristii: where a large 
proportion of legislators have won on a majority vcite -1991 - 90%,'.1985 - 8~%'. · 

At the national level, the proportion of MPs who have won on a minority vot~ is over 67%.at 
an average for the last three Lok Sabha elections. Three years "data for Lok Sabha and for 

503 



0 

some States is appended. It has taken into account at least three recent elections for a 
number .of sample States which give a fairly re·presentative picture on an all-India ·basis. This 
means that at an average, at the very least, two-thirds of our legislators all over India win. on 
the basis of a minority vote. - · 

16.2 In the first place, in a hugely divergent society such as ours, this has created a vested 
interest for political parties to progressively appeal to narrower loyallie·s. Clearly, if a 
candidate can win on less than one,third share of the votes polled, he. does not need to 
generate a wider appeal. In the long-term, this has even more serious consequences for 
India, as the existing cleavages will only deepen thus dividing the society further. We have · 
certainly seen it on the communal and caste fronts. By making caste and community a factor 
in political power play, we have made the divide even wider and deeper in- the Indian society 
and made it nearly impossible for Babasaheb Dr. Ambedkar's vision and wish of a casteless 
and classless society ever coming true. 

Secondly, given that we have territorial constituencies from which voters elect a 
representative, it is strange that most people of the constituency do not vote for a particular 
candidate yet it is· he who becomes their representative. A question can arise: whose 
representatives are such candidates when a majority of voters did not want them? 

16.3 The seriousness of this issue has generated suggestions from many quarters focused 
primarily on two possibilities. The first follows the list system somewhat along the lines of the 
German Bundestag whereby recognized political parties, in addition to winning seats on \he 
FPTP system, get a further number of seats based on the number of votes polled by them. In 
the second approach many eminent persons have suggested that we should only have 
representatives who win on the basis of 50%+1 vote. If, in the first round, nobody gets over 
50%, then there· should be a run-off contest between the top two candidates so that one of 
them will win on the basis of over 50% of the vqtes polled. To save on-the cost and_ trouble of 
a run-off, another suggestion made is that of each voter being asked to give an alternative 
vote so that in case ·of no one getting 50+ votes in the first count, the alternative votes get 
counted. With EVMs and technology available now counting of alternative votes need cause 
no delay or other problem. 

· 16.4 One· major change proposed by the Law Commission was the "list system" in addition 
to the "first-past-the-post-system" being followed presently. The objective was to generate 
better representation by providing seats to recognized political parties in proportion to the 
votes obtained by them. It was suggested that the number of MPs in Lok Sabha should be 
increased by 25% and this additional number of MPs should be made up of candidates pre
nominated by political parties and the number should be in accordance with their share of the 
votes polled. They suggested that the strength of the Lok Sabha should be increased to, 688, 
with about 138 candidates nominated on the basis of a list to be provided by various political 
parties. The Law Commission suggested that political parties that secured less than 5% of 
the valid votes cast in the Parliament or Legislative Assembly elections would not be entitled 
to any seat, based on their list system, in that legislature. It was also suggested that while 
bigger States would constitute a territorial unit for .this purpose, the smaller States should 
either be clubbed with a bigger State or they should all be clubbed together for forming a 
territorial unit for elections to the Lok Sabha. Another variant of this suggestion was that 
voters be asked to vote on two ballot papers. One for the candidates and the other ior one of 
_the political parties. Th~ votes polled by political parties would be considered for selecting the 
candidates on pre-nominated lists. 

16.5 In whatever manner perceived, such suggestions of.'lhe Law Commission may be 
open to serious objection both on grounds of principle and practicability. Adoption of the 
partial list system would create two very unhealthy long-term trends in a multi-faceted' society 
like India. in the first place, it would create even more difficulties in providing a stable 
government. Proportional representation is famous for creating non-majority legislatures 
where coalitions are a rule rather than an exception. This has serious implicaUons for 
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governanc!) in India, as already borne out by our experience of the past few years. Because 
each coaliiion partner wields negative influence, the government may have to ignore even 
flagrant abuse of political positions by coalition partners. The idea of the "List System" runs 
against the grain of attempting to provide stability in the government because with many 
parties present with small but sometimes determining numbers it potentially enhances horse
trading to create artificial majorities for forming and maintaining governments. Weak 
governance results. Also, the suggestion would create two classes of members of Parliament 
in Lok Sabha - those elec!ed directly by the people and those coming through party lists. 

16.6 There is an interesting recent quote from Sir Peter Lloyd, MP from a House of 
Commons debate on proportional representation (2 June 1998), "When I visited the 
Netherlands earlier this year. .. some of our Dutch hosts said that they had heard that the UK 
was changing to PR. They could not understand why we might want to abandon a system 
that, in their view, had produced great governmental stability. They obviously admired the 
clarity and the personal involvement of the single member constituency system, which they do 
not have." He went on to say that "the additional member system, which produces two 
classes of members of Parliament, one with a constituency link and the other with none, is 
presumably favoured by the party hierarchy." There may be a message here for India. 

16.7 Secondly and even more important, elections should be used to unite our very 
divided society, which is progressively getting more divided because individual players are 
constantly mobilizing support based on narrow loyalties. The idea of any form of proportional 
representation will aid in the divisive tendencies, as it will now pay the politician to appeal to a 
small group if he feels that he has a good chance of getting their vote en-bloc. The moment 
political parties are given the opportunity to have representatives in the Lok Sabha or the 
State assemblies based only on the number of votes that they obtain, it takes away the 
incentive to make their electoral appeal broader .. Also, the parties which can have the 
resources to put up a large number of candidates even in areas where they do not hope to 
win, will. have a distinct advantage under any scheme of additional seats through list system. 
It will then pay the political party to address itself to narrow interests because that may be the 
only safe way .for it to ensure itself a few seats in the house. It should never be enough in 
such a diverse society as India to maximize support among a narrow grouping and then rely 
on being needed as a part of a coalition government. On the contrary a party must appeal 
broadly across. the electorate. The Law Commission recognized this and stated that this 
could aid and enhance caste-based politics, yet it made a slightly toned down 
recommendation that instead of having 50% seats on the basis of list system, let us have 
25%. The smaller percentage, however, does not take away from the negative influence that 
this policy is likely to create. 

16.8 Proportional representation of this kind assumes a well educated and aware 
electorate and a type of matured ,political behaviour from both the electorate and the elected 
representatives and can only work for good governance if there are very strong conventions 
of behaviour that cannot be transgressed at all. India is really very far from it at the moment. 
This therefore, can only be le~ for posterity to decide when the time comes, if ever. 

16.9 Several eminent persons, including the distinguished former President Shri R 
Venkataraman have therefore opposed this suggestion. They have however proposed that 
the option of electing onli candidates with over 50% of the votes cast in their favour is a far 
better way to achieve the same objective of better representation. Here, each legislator is 
elected on a majority vote ~nd can therefore be said to be a representative of a majority from 
his constituency. The Law Commission, who evaluated this suggestion in their report albeit 
with the inclus!on,-of a "'negative vote" did comment' in their report that this was an excellent _ 
suggestion but they felt that there might be insurmountable practical difficulties with 
implementing it because of the· run-off ~lection that will happen at least in 2/3'' of the cases at 
present. The Election Commission however, does not feel so. The Chief Election 
Commissioner, has stated that he had himself made this suggestion of 50%+1 vote on a 
number of occasions and he confirmed that the daunting ·task of run-off elections can be 
managed by the Elec.tion Commiss!~m. Actually, the run-off vote is like a re-poll in certain 
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constituencies. There is no revIsIon of electoral rolls, no fresh nominations, no fresh 
campaigning or the like. It is the same polling booth with the same administration and 
therefore it should not be complicated. 

16.10 A serious effort at implementing this suggestion should be possible. There are two 
substantial advantages of following the po/icy of 50%+1 vote. On the one hand, it resolves the 
problem of representation. On the other, it also makes it in the -self-interest of various political 
parties to widen their appeal to the electorate. It can help push po/meal rhetoric in a direction 
that the mobilizing language might take on comparative "universal" tones as opposed to 
"sectoral" tones of the present day. Currently the possibility of winning on a minority of votes 
polled has encouraged parties to function on caste, communal or other sectoral bases. When 
such parties get into ·positions of power, they also follow a sectoral agenda. With the· need to 
be more broad based in their appeal, issues that have to do with governance rather than with 
cleavages and narrow identities might start to surface in the vocabulary of the politicians. On 
this count alone it may be considered worth pursuing. 

16.11 Of course, the EC would have to find a practical way of handling the run-off election 
withou\ permitting any distortions. With EVMs we can easily plan on a two-day election all 
over. the country. The second day may be for run-offs. This means that at the end of the day, 
through ·the use of computer technology, the constituency will know whether someone has 
won by getting over 50% or that it is a run-off. If it is the latter the announcement would 
mention, the names of the two candidates. The final results can be announced with all others. 
No doubt, there will be initial problems in this, but with 50 years. of experience with us, we are 
in a much better position today than we were ever before, to find a way to implement this as 
well as to anticipate what intended and unintended consequences might follow this policy. 
The positive aspect of this will follow if all goes as planned. But what if it does not? t:.et us," 
therefore, attempt to look at the possible unintended results of this policy. 

16.12 The main question might be that · once a fun-off is decided leaving only' two 
candidates in the field, would it not lead to even more attempts at rigging and/or violence 
because now it would be a matter of do or die for each of these two candidates? Given our 
experience with elections and the political culture ·in which these have operated, yes, this may 
be possible. If not nf~cle power, it is also conceivable that yet bigger amount of money might 
change hands to get intermediaries to bring block votes to the polling station. This is also may 
be a possible scenario. It is a/sci possible that for the run-off election the voter turn out will be 
lower due partly to election fatigue and mainly to the fact that one of the candidates may use 
muscle power to keep unfriendly voters away. 

16.13 If the suggestion of holding election on two consecutive days is accepted (the second 
day being for run-offs), there will simply not be time enough to general~ fresh violence 'or to 
indulge in other malpractices like horse trading and using money power to buy votes. As for 
voter turn out, battle lines being more sharply drawn between only two contestan_ts, _it is 
equally likely that the turn out may be better. But, the administration at least when the policy is 
first introduced, would of course have to be· prepared to make special arrangements at 
sensitive constituencies. 

16.14 If the two-day election plan is difficult or not acceptable, there sh·ould in any _case not 
be a long gap between the main election and the run-off election. No further campaigning " 
should be permitted. The less the time available between the two polls, the less are the 
chances for 'the candidates to create hurdles in the way of the system. Secondly, and 'more 

· importantly, any electoral offence in the run-off should carry a higher penalty for the candidate 
than the original election. The possibility of disqualification and perhaps a mandatory hefty 
imprisonment and a he~ fine, should loom large on the horizon for both the finalists. 

16.15 We would ·do well to remember that if implemented "properly, this suggestion has ·1he 
potential of forcing political parties and candidates to think of strategies to obtain over 50% 
votes in the first election itself, This will discourage the non-serious candidates and fringe 
players from jumping in the fray and it will encourage making of ,pre-election agreements 
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between parties and if viewed together with the sugge~tions on defection, this should lead to 
moderation and stability. The proposal of run-off elections may push up the cost of elections 
marginally only. The mobilization is one time and when EVMs are used, there are no ballot 
papers to print either. Also, while on the first occasion, there may be many _run offs, with each 
successive election the number may be reduced to only a few. 

17. Compulsory Voting 

17.1 Some scholars and concerned citizens have suggested that voting should be made'i1 
citizenship obliga\ion. Voting is compulsory in countries like Australi~, Argentina, Belgium, 
Bolivia, Brazil, Chile, Costa Rica, Cyprus, Ecuador, El Salvador, Finland, Greece, Gutemala, 
Guinea; 8onduras, North Korea, Luxembourg, Madagascar, Mexico, Morocco, Panama, 
Paraguay; Peru, Phillipines, S_ingapore, Turkey, Uruguay, Venezuela and others. 

· Interestingly, in Egypt, voting is compulsory_ for men only. There _may be some _very strong 
arguments in favour- of making voting compulsory in India for all men and women. But, in our 
situation, there may be several management and legal enforceability problems and difficult 
questions of penalty for not voting, . Perhaps, we could think along the lines of providing some 
incentives to help increase the electoral turnout, particularly of sections that are now not 
voting. For example, we could consider a tax deductible expense of say Rs. 2500. Or this 

· could be linked io the· schemes of tax rebate on total amount of tax payab!e by the person 
subject to some pre-determined limits. Or for non tax-payers other small incentives or token 
benefits in the matter of rations, speed of granting certain licenses, passports,. etc. could be 
considere~. The revenue lost as .a result could be treated as partial state funding of the' 
electoral process. Such policies might help push electoral turnout up. An additional counterfoil 
in the voling paper could be given to the voter' as his certificate of voting. It is felt these 
suggestions for increasing popular participation in the democratic exercise of elections are 
certainly worth debating. 

-17.2 Arguably, the above would· help to bring more voters out to the polling booths. The 
process of voting would meanwhile be simplified by the introduction of EVMs and in the long 
run it would be possible to have, particularly for sensitive constituencies, mobile polling 
stations with EVMs that can reach the voter rather than the voter reaching them. 

1 B, Negative Voting 

18.1 Some eminent persons like the Vice-President Shri Krishna Kant have been 
suggesting for many years now that 'the voters· should have a choice to say 'no' to all the 
candidates on the voting paper if they find all of them to be undesirable. This can be done by 
adding a column in the voting paper saying 'none of the above'. The Law Commission has 
also advocated provision of such a negative vote. The proposal has to be accompanied by a 
provision that if a certain specified percentage of votes cast is that of negative votes then the 
election would be void. .; · 

With different parties putting up candidates only, on grounds of their winning ability, the result 
sometimes is that all the prominent candidates, in a constituency are knov!n criminals or 
undesirable characters. In this context, the suggestion o(a negative or 'none of the above' 
vote does make lot of sense intellectually and as a matter of principle. It may ho,vever not at 
all be a practicable proposition for several reasoQS: (1) The proposal is negative in character. 
(2) Maximum effort and money of_ every candidate has to be devoted to getting the voters to 
the polling booth to vote for him. Thus, as it _is, those who come come only to vote for 
someone. It may be urirealistic to expect a, reasonable percentage of voters to _come simply 
to say that they do not wish to vote for.any of .the, candidates. (3) It may require a massive 
and costly movement to motivate people to stand in queues to cast negative votes, Also, if 
such a movement can be mounted, those doirig,,it, can as well do the more, positive thing of 
putting up a candidate they consider desirable.', '(4) Where some candidates win with 20, 15 
or even less percentage of votes cast, it would ·not be easy to decide what percentage in the 
negative vote category should suffice to invalidate' the election. (5) It would hardly be easy for 
the largely illiterate Indian electorate to understand the concept of negative vote. 
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19. Defections and The Tenth Schedule 

19.1 The question of defections has now haunted the Indian polity for over three decades. 
Between the fourth and the fifth general ,elections in 1967 and 1972, from among the 4000 
odd members of the Lok Sabha and the Legislative Assemblies in the States and the Union 
Territories, there were nearly 2000 cases of defection and counter-defection. By the ,end of 
March, 1971 approximately 50% of the legislators had changed their'party-affiliations and 
several· of them did it more than once - some of them as many as five times. One MLA was 
found to ·have defected five times to be' a minister for only five days. Defections were always 
rewarded thereby establishing the fact that these "floor crossings" were engineered and 
bought. This was sought to be eliminated by the Tenth Schedule but all that has happened 
that while individual defections have become rare, en bloc defectiqns are permitted, promoted 
and are amply rewarded. Therefore, despite Tenth Schedule, or because of it, countless . 
defections have taken place without incurring any· disqualification. In fact, on an a~erage 
more defections per year took place after the Anti-defection Law (10th Schedule) came into 
force than·ever earlier. 

19.2 What has been even more disconcerting is that some of the Speakers have tended to 
act in a partisan manner and without a proper appreciation - deliberate or otherwise - of the 
provisions of the Tenth Schedule. Almost everyone dealing with this subject agrees that 
defections flout people's mandate and cannot and should not be permitted, neither singly nor 
in a group. The fact is that· most candidates get elected on the basis of the party that has 
given them a ticket. Defections allow these candidates to theoretically go to the polar opposite 
of this party, which is not the basis on which people elected ihem. ·Simply because there is no 
accountability vis-a-vis the people, such a practice continues unabated. Defections encourage 
corruption of the highest level. Defectors usually are gifted with political positions and, other 
such perquisites so openly that it really makes a mockery of our democracy. 

19.3 The rule should be clear and unambiguous. If a candidate has an insurmountable 
problem with his party he should resign and go back to the people for a fresh mandate. He 
cannot be permitted to use the old mandate to "live-in" with new partners on whose ticket he 
might even have forfeited his deposit. This is a negative power, used only for pelf arid our 
legislators and parliamentarians can and should _do without it. There should be no debate and 
no discretion for the Speaker or anyone. else to interpret it. The disqualification for a defector 
should be automatic and immediate and his vote should be annulled. If votes are not 
annulled, the defe,ctors may succeed in toppling er forming governments before they are 
disqualified. ' 1 

In the same vein, just to ensure that the party machinery does not misuse this power either, 
what constitutes defection· should be' re-defined. At the moment any disagreement with the 
party organisation and a vote against party' directive on any issue can subject a legislator.to 
disqualification under the Tenth Schedule. This is not what should happen. The whip should 
only be applicable for any matter where the life of the government is in danger and not to all 
voting as at present under the Tenth Schedule. In other words except on voling concerning a 
finance bill, or confidence motio·n or no-confidence motion, whip should' not apply from 'the 
point of view of anti-defection law. The question of defection will then only arise when a 
legislator actually changes allegiance or def!es party directives on critical issues of affecting 
its life. '' 

19.4 Some activists and scholars still accept the idea of a ·split. The argumenfis that: in 
view of the lack of internal democracy in political parties splits should not be barred. This 
school of thought wants to introduce what in their view might be better regulations to monitor, 
splits. But even here there is unanimity that defecting members should not be permitted any • 
spoils of office. It is suggested that the members who split from their parent party shall not be 
eligible for any ministerial or other position at least for a period of one or 'two years or uhtil' 
they get reelected. However, conceptually splits are wrong. Party members can always split'if , 
ideologically there is a biq disagreement, or really for any_ other reason, but they 111ust go back 

508 



( 

to the people for a fresh mandate if they are members of any legislature at that time. 
Permitting the ·concept of splits will ensure that some indiscreet politicians will find a way to 
work around "the regulations. The Law Commission had also felt that when a person becomes 
a member of a political party, accepts its ticket and contests and succeeds on that ticket, he 
renders himself su~ject to the discipline of this party. Tl1erefore, the concept of "splits" as 
provided in the Tenth Schedule should be done a"!ay with.· Alternatively, there may be every 
case for our debating the repeal of the anti-defection law which has fulfilled no objective and 
served no purpose except to legalise and institutionalize group defections. 

20. Delimitation of Constituencies 

20.1 Since 1971, the number of seats in the Lok-Sabha allocated to different States was 
frozen upto the year 2000. No fresh delimitation commission has been formed. The Law 
Commission deliberated on this issue but was persuaded that a fresh delimitation exercise for 
Lok Sabha would place those States, particularly the Southern States, which had carried out 
a successful family planning programme and had curbed the rate of growth of population, at a 
considerable disadvantage compared to the others. lndee(l it would appear to reward the 
States with poor population control by granting them a bigger representation in the 
parliament. · 

20.2 Of course, freezing the delimitation exercise goes against the grain of one-man one 
vote because the value of the vote becomes unequal. For example the average Lok Sabha 
constituency in Rajasthan in 1991 consisted of 1,060,540 voters compared to 769,046 of Goa 
and only 31,665 at the bottom of the table for Lakshwadweep: Within States the oft quoted 
example is that Out~r Delhi Lok Sabha constituency has a number of over 29,00,000 voters 
whereas Chandni Chowk parliamentary constituency has only about 3,68,000 - about 13% of 
the former. Clearly the value of an individual vote in Outer Delhi is orly about 1/Bth of Chandni 
Chowk. There are many similar cases all over the country. 

There is no general agreement on this issue. The opinion is divided so far as inter-State 
delimitation is concerned. Some have agreed that fresh delimitation between States should 
be frozen; others argue that this goes against the grain of our Constitution. In any case this 
exercise has already been frozen for another 10 or 25 years according to newspaper reports. 

' 
20.3 However, ·there is no difference of opinion on intra-Slate delimitation exercise. But 
even this has remained pending. The EC had at one time suggested that it was well qualified 
to do this and was also generally accepted to be a neutral and impartial body, but successive 
governments have not taken up this rj,atter. At least within a State this anomaly should be 
removed and a decision taken to authorize the 'EC to. come up with its proposals. The 
delimitation exercise is not only important for Lok Sabha constituencies but equally so for 
assembly constituencies. This could i perhaps be done by· the· Election Commission in 
coordination with the State Election Commissioners in a visibly neutral fashion. 

. ! ' . . ' ' 

21. Problems qf Instability, Hung :Parliament' and Assemblies and 
.their relafion to the electoral laws and processes. 

.. ' 

21.1 The last few decades .have seen a great deal of political instability in India. During the 
last ·ten years there have· been seven government~ at the Union level. Being minority 
governments, these have been unable to provide stable administration· ahd stable policies. 
The reasons are, not far to find. We, adopted' th_e· Westminster model of FPTP system of 
elections but forgot that it works rriainly in commynion with. 'a two par;ty system or a limited 
number of parti~s. Even today there are only two major political parties in the UK. In our case, 
politicization at ground level coupled with a highiy' fragmented society, ha~ given rise to a 
large number of political parties, each; one existing not on a different ideqlogy or economic 
programme, but c;m the basis of having nursed a narrow parochial, mostly caste or religion 
based, identity for itself and its band of followers.' Even this support is usually earned not by 
doing some positive work for the 'concerned group but negatively 'by bad-mouthing and 
demeaning others !!nd all the time ~itting one group againsnhe other. The political system 
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and the politicization of caste and communal identities have proved to be' very divisive of 
society and disruptive of the national ethos. It has become increasing!~ difficult to get a 
workable majority to form a government and make a success of coalition arrange;me~ts. 

21.2 This has had very negative repercussions on the quality of govern~nce ,because to 
cobble up a workable majority to form government, compromises had to be made· and 
ideology or notions of quality of governance may sometirries have taken a back seat. The 
consequences are pretty severe. Law and order suffers because conirol mechanisms break 
down or become very loose. It becomes difficult to take strong measures to curb corruption 
and provide clean and quality governance. In the end, it is the citizen ·who is the victim cif all 
the misgovernance. 

' 21.3 There is a bi-polar spread on this issue and there have been many stron'g view~ on 
both sides. One insists that for a parliamentary democracy to work there must be a limit on 
political parties as well as on the number of independents that are allowed to contest 
elections. The other view challenges this on the pretext that a democracy like India, which has 
a huge cultural, ·religious and linguistic diversity, needs to articulate its diff!lrences through a 
share for most participants in the power structure. Therefore there should· be no curtailment 
whatsoever. There are many other moderating views that work between the two extremes. 

21.4 The Law Commission dealt with this issue in some detail and suggested rather 
radically that ideally the effort should be to ·have only one election every five ~ears for Lok 
Sabha and all the legislative assemblies. Although the Commission clarified ,th~l.it was not 
their intention to suggest a fixed five-year term for the government, the implication of their 
suggestion was. clearly in that direction. The Law Commission also stated that iri if a political 
party received less than 5% of the valid votes cast in the parliamentary or legislative 
assembly election, they should not be entitled to any seat and Independents should be barred 
from contesting elections. This would, the Commission thought, consolidate the presently 
fragmented vote and provide for possible stability. 

21.5 Many activist organisations and eminent pers~ns have disagreed with this suggestion 
but ma.ny have not only agreed but also gone a step further to suggest even other rriethods to 
reduce the number of parties or political alliances participating in the electoral process. One 
of the other suggestions is for actively pursuing the ideal of building a healthy two party 
system essential for the success of the parliamentary system. Former President, Shri R. 
Venkataraman and others have suggested that political parties that secure less than 10% of 
votes cast should be de-recognised by the EC. After the· first such election the party that 
secures lowest number of votes in each subsequent general election should be de
recognised until the number of parties left is only two. The de-recognised parties would lose 
the.right to get a common symbol for their candidates. 

21.6 The argument about independent candidates to be discouraged if not altogether 
barred from elections is based on the fact that out of 1900 independent candidates who 
contested the general election in 1998, only 6 (0.65%) succeeded, 885 (47%) lost their 
deposits. Likewise out of the 10635 candidates, who contested the.1996 Lok-Sabha elections, 
only 9 (0.08%) won and 10,603 (99.7%) lost their deposits. It is also known that.most'of these 
so-called independent candidates are in fact dummy candidates or defectors from, their 
parties on being denied party tickets. These candidates only vitiate the sanctity of the 
electoral process. This was carried to ridiculous limits when a Lok Sabha constituency in 
Andhra Pradesh (Nagonda 1996) had 480 contestants. The first three received 82% oi votes 
and the balance 477 got 18% of votes. Similarly there have been assembly constituencies 
reaching over 1000 candidates. What a waste of resources and effort! ' 

21.7 The more moderate suggestions on the question of independents contesting 
elections are that such candidates should be proposed by a certain minimum number of 
Panchayat Sarµanches or municipal councilors from their constituency. This would ensure 
that only persons who have some political standing in their constituency contest the''election. 
In the alternative, some have proposed that only such independent candidates should be 

510 



permitted to contest who have already a track record of having held some other elective 
political office, g_,g_,_, panchayat or zilla parishad or municipality or a cooperative etc. The 
suggestions need further debate and consideration. 

21.8 One other set of suggestions centers around permitting only recognized- "national 
parties" or qualifying pre-poll alliances to contest national elections to Lok Sabha. In their view 
this would, by prompting pre-poll alliances, automatically consolidate the vote and help in 
evolving some sort of federal parties or alliances providing more stable governments. 
Candidates who thus come to occupy seats in the national parliament will have a more 
national perspective. on things as opposed to those who come on a purely local or regional 
platform. ' 

21.9 Some suggestions are centered around reducing the number of recognized national 
parties or. pre-poll alliances by changing the present criteria for their recognition. For example, 
at the moment a political party in order to be recognised as a national party needs to secure 
at least 6% votes in 4 States or have one MP elected for every 25 MPs from four States. It is 
proposed· by some. scholars and elder statesman like the former President Shri R. 
Venkataraman that this percentage should be increased to 10% of votes .polled. It is also 
proposed by sonie that the number of States should be increased to half of the total States 
and Union territories. This would .certainly trim down the list of national parties/alliances. A de
recognition would mean the loss of many benefits including a common symbol nationwide. 
Coupled with the suggestion that non-national parties should not be permitted to contest 
national elections, this would force many pre-poll alliances or growth of federal parties. 

21.10 It has also been• suggested that in a situation of so called 'hung' house, the best 
course would be to have the house elect its leader as it elects the Speaker. The leader so 
elected may be appointed the Prime or Chief Minister and his government _should be 
removable only on a constructive vote of no-confidence. This really means that at the time of 
introducing the vote of no-confidence, a simultaneous. vote of confidence has to be passed in 
favour of an alternative leadership, which will be sworn in if the vote goes through. In other 
words, there )llay be a change of leadership, or even a change of government but the country 
would not go back to polls, nor would there be time for horse-trading after the fall of a 
government to cobble up artificial majorities. The . period of office for Lok Sabh'a and 
Assemblies should be reduced to 4 years. If India can' have only one election every four years 
this would be a huge national saving apart from. creating stability that at least gives a chance 
for better and development oriented governance. Some have suggested that if a vote of no 
confidence is proposed and is defeated in the House, a fresh vote of no-confidence should 
not be permitted for a period of time say a year or.two. Most of these suggestions do not call 
for any amendment in the provisions of the Constitution and all that may be needed may be a 
simple legislative amendme_nt or a modified rule of proc.edure. 

Also, all the suggestions ar~ permutations and combinations of the same set of proposals to 
achieve the objective oJ more stability in the systeni of, governance as contradistinguished 
from the suggestions of some to provide fixed terms, to the government or to the legislators. 
The latter cannot be. considered legitimate. If a leadership is performing poorly and/or making 
grievous errors, deliberate or compulsive, in running· of the nation, or even, when it fails to 
pro~ide the basics of governance, it cannot be allowed to continue for any fixed term. 

I• 
. 21.11 Many of the above issues in the long run will be addressed if the proposal of winning 

on a majority 50%+! vote is accepted. Many non,serious candidates and ev'en fringe parties 
will go out of the electoral fray, as it will be impossible for them to contemplate a win. It will 
certainly push many of them into better formed• and longer lasting political alliances in order to 
win. 

I· 

22. Issues of Political Morality: · 
• '. I 

22.1 The decay in political morality is an issue _that occupies centre-stage in India's 
political discourse but ther.e are really no remedies and we appear to be on a downhill course 
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with getting rich-quick anyhow and competitive · ccnsumerism having become the highest 
virtues. If the question is asked how can we reverse this trend, the answer would have to be 
that there are no magical formulas or laws and regulations for moral regeneration that can 
help in creating a better sense of higher values and a general political conscience. It can only 
be done by building and nursing strong conventions that politically and_ even more importantly, 
socially ostracize deviant behaviour. 

22.2 .One of the ways in which this may be attempted is by educating India's masses about 
their fundamental rights and duties, by driving home the message that political position 
holders are not "rulers" in the sense of the "mai-baap" of the colonial era •or "maharajas of the 
feudal vintage'.. They are elected to positions of authority to serve the society's needs. 
Strong public opinion has to be created against political corruption making sure that no one 
gets to enjoy the fruits of corrupt actions. ' Above all, we may need a renaissance of the old 
values of sacrifice and service in public life and politics based on some moral principles. This 
would need politicians who are not for power. for its own sake or for promoting their own 
narrow self interests but who enter public life motivated by a mission and a ·desire to serve the 
people or ones fellow, citizens. For this the government would have to keep ob a constant 
communication with the populace at large. For whatever it is worth, irl'\mediate· appointment 
of one or more ombudsmen or Lokpal may. be suggested once again. To keep a tab on issues 
of public morality and ensure that transgressions are widely debated and the culprits brought 
to book, a ',beginning should be made to include some secular constitutional values and 
citizenship obligations in the curriculum of schools ,.and colleges so that the next generations 
will grow -up with this information and perhaps wisdom to form'a formidable social force 
against the kind of decaying political morality.of today. · 

23 .. - Miscellaneous Suggestions: 

-23.1 Some other suggestions need mention. These may need to be considered. The 
feedback and views· received may help in framing arguments and reaching some conclusions 
in regard to the following: 

.- 1. Debar all legislators from being appointed · as chairpersons of various state 
undertakings, also debar them from any non-ministerial post other than ch'airmanship· 
of legislative committees. : 

2-.- There must be a bar on ministries-that are larger than 10% of the house.: No -other 
position with executive or financial powers to be considered for legislators. , Also, the 
power to create Minister level or Cabinet rank posts should be strictly regulated. 

3. There must be a limit-of two terms for any political position. So one may be i, member 
of ·the-panchayat 'for two terms, of State assembly only for two terms even if no'n
contiguous · and MP for two terms: This may reduce the number of life-time 
professional politicians who have no other sources of livelihood except political office. 

4. The EC should be appointed by a neutral body consisting of the Prime Minister, the 
Vice President, the Speaker, the _Leader of the Opposition and· the Chier:Justice '.of 
India. This would make his position totally impartial in-the eyes of all political parties 
and factions. The EC should not be appointed to any other office·after retirement.·• 

5. An independent auditing authority should be appointed for auditing annual statements 
of accounts of all political parties and the audited accounts should be published for 
public scrutiny. 

6. Rotation of seats should be done for SC seats and non-scheduled area ST seats. 
7. There seems to be a general agreement on the need to have more women members. 

The question is whether political parties should be asked to put up women candidates 
tor at least one-third of the seats they contest both for State and Parliament elections 
or one-third seats should be reserved for •them by rotation. Another suggestion being 
made is that there may be a 30% increase in the number of seats in each house and 
these additional seats be filled by women party candidates on the basis of a list 
system. ·, 

8. The minimum number of valid votes polled should be increased to 25% in order not to 
forfeit the deposit. Also, .the amount of deposit should be again increased 
substantially. These two steps would further reduce non-serious candidates. 
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9. All candidates should be required to clear all government dues ~huge I.T. arrears 
before thGir candidature is accepted. This pertains also to holding on the 
accommodation, telephones, and government facilities used while iri power. 

10. EC should have full disciplinary authority over the officials who are. involved in 
election duty, It is said that at present there,are-too·many·complaints of compromised 
or partisan officials but EC is unable to take any stringent action. The question 
however is whether. the Election Commission ,could· have. the same disciplinary 
powers over all the officers and staff engaged on election duty as that of the 
appointing authority. 

11. Create multi-member or double-member constituencies. to eliminate or at least reduce 
narrow appeals based on religion. or caste. 

12. Hold Stale level and parliamentary level elections at the same time. This would 
reduce expenditure. 

13. Every candidate to-an elective office at the time of filing nomination and every holder 
of 'a political position annually must declare his assets and liabilities as also the 
assets and liabilities of his close family members. · 

14. For Legislative Councils, eliminate the Teachers' and .Graduates'. constitue-ncies, 
which provide extra votes to some electors . and . have politicized educational , 
institutions, . . . 

15.Subsequent to the 73"' and· 741
h amendments, ensure, that criminalization does not 

engulf our PRls and there must be a serious debate on the issue with a view to 
substantive reform. · . . . 

16.For constesting elections to the Rajya · Sabha, the requirement· of a candidate· being 
'ordinarily resident' in the State should be interpreted to mean th.at he or she should 
be actually residing in that State.· · 

" 

•• I 
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0 

SUMMARY
0 

.. PROBLEMS 

1. With majority of representatives ·elected by a · minority of votes • cast,' the 
representational legitimacy of the FPTP system of elections stands seriously 
eroded. There is mismatch between FPTP and the multi-party system. Hung 

. houses make stable Government formation difficult.· · 

·- 2. • With the constituents and electors for.all directly elected representatives from the 
Panchayat to Partiament levels being. the same. competing role expectations and 

· perception conflicts result e.g. even· a member of the Union Parliament is 
expected to attend to purely local problems. in the village or town. 

With large constituencies. multiplicity of parties and candidates. absence of 
ideology, politicization of caste and communal identities. and building of vote 
banks, elections have beconie terribly expensive. Huge, amounts of money are 
needed to contest any election. Legitimate sources are difficult to find. 
Corruption and black money are generated. Politics gets criminalized. Mafia 

- gangs and others with money and muscle power-assume importance., _, , 

4. Many malpractices and acts of violence, corruption, etc. have polluted the 
electoral processes. Misuse of·the Government machinery and connivance of 
polling staff with miscreants are also not uncommon. Witti very faulty electoral 
rolls and rampant impersonation, booth capturing and rigging, large sections of 
people are in effect disenfranchised. · 

(Para 5) 

THE GANDHIAN MODEL 

. To. strike at the root of most of the problems, one option suggested for consideration 
is that of the adoption of the Gandhian model of decentralization of power down to the 
grassroots people's level and a bottom-up instead of the present top-down, approach with 
multi-member or double-member constituency-based direct elections being helcl to the 
primary tier of governance and all the upper tiers being filled up by representatives 
elected by electoral colleges of representatives manning the lower tiers. 

The Prime Minister/Chief Minister may be elected by the House and be removable 
only by a constructive vote of no-confidence. 

This would mean a low-expense electoral process with representatives being more 
representative of the people, more responsible to them and responsive to their needs and 
aspirations. This could ultimately lead to ,people, development and citizen:friendly, stable 
and good governance at every level. · 

(Paras 6.2 - 6.5) 

• This summary is only for guidance and facility of reference. For purposes of study and de.liberation, 
it'is advisable to use the text in the relevant paras of the body of the consultation paper. 
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OTHER REFORM OPTIONS AND SUGGESTIONS 

Other reform options to tackle· different problems broadly within the existing 
electoral system are summed up below: . . 

Electoral Rolls and Identity Cards 

1. Electoral roll should be updated at the lowest constituency level with a clear link to 
the higher constituency levels till the parliamentary constituency. 

2. There should be a mechanism for constantly updating these rolls and during each 1st 

week of April the updated rolls as of 31 st December of the previous year should be 
posted on the web. 

3 .. Multipurpose voter ID cards or citizenship card should be designed with a bar coded 
unique voter ID number. Over an acceptable period of time these should become 
mandatory for all elections. . 

4. This job should be entrusted to a pre-qualified professional organisation and should 
include designing the implementation of the scheme in coordination with and under 
the EC. PRls and local post offices to be!involved in helping in its implementation. 

5. The designing of Electoral Rolls and ID should be coordinated. with a view to the 
future. 

6. The responsibility for the electoral rolls and ID should rest 
machinery under the EC/SECs. 

•••I • 

Electronic Voting Machines 
"d ' 

with one integrated 

(Para 7) 

7. Introduce Electronic Voting Machines in all •,constituencies as rapidly as possible. For 
all sensitive constituencies use them straightaway. 

I ' (Para 8) 

Booth Capturing and Rigging 

8. Reference section 58A of the R~presentation of the Peopl~· Act 1951, give Election 
Commission the authority _to take decision regarding booth-capturing not only on the 
report of the returning officer but even otherwise if:it is satisfied. 

9. Again, under section 58A of the Act, the Election Commission should not only be 
empowered to countermand the election and .order a fresh election as now provided 
under .the law, but also should be empowered to declare the earlier poll to be void 
and order only a re-poll in the entire constituency, instead of a re-election there, 
depending on the nature and seriousness of each case. · . 

10. Make booth capturing punishable with more stringenl':puni.sh.ment and empower the 
Election Commission, to investigate booth icapturing :and other violations of the 
ele_ctoral law, through the .·Central or State police investigating · agency; by the 
establishn;ie~t of special electoral courts. :• · 

11. Consider use of tamper-proof video 
. polling stations/constituencies. ' 

\ ' 
and other electronic· surveillance at sensitive 

(Para 9) 
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Caste and Communal Hatred 

12. Any campaign on the basis of caste or religion and any attempt to spread caste and . 
communal hatred durtng elections should be punished with immediate disqualification 
and mandatory imprtsonment. 

(Para 11) 

President's Rule during Elections 

13. CEC's suggestion -to impose President's _rule over all the States for the duration of 
elections may not be considered logical or feasible. 

(Para 10) , 

Criminalisation 

· 14. Once charges relating to certain crimes have been framed by a court _against a 
person, he should not be permitted to contest elections_ unless cleared. 

15. A potential can~idate against whom charges have been framed by° the police may 
take' the matter to a special electoral court., This court would, be obliged to enquire 
and take a decision in_a strictly, ti_me bound !llanner. Basically, this court may decide 
whether there is indeed a prima facie case justifying the framing of charges. _If yes, 
the person should, not_ be· allowed to contest. , · 

.16: Eliminate i~'congru~ies in the existing provisions of sub-~ections (1), (2) a~d (3) of 
Section 8 of the Representation. of the People Act, 1951, whereby a rapist convicted 
and sentenced to ten years ·imprisonment, may be disqualified only for six years 

, under sub-section (1) and thus. remain free to contest elections, even while· in prison 
serving the last four years of his sentence. The law should provide that whoever is 
convicted of any offence by a Court of law and sentenced to imprisonment for six 
months or more should be debarred from contesting elections, for a pertod totalling 
the sentence imposed plus an additional six years. 

17. -Under Section 8(4 ), sitting ~embers are not disquaiified even when convicted until 
their appeal is decided. This should be deleted. 

18. If an erected representative gets convicted on charges related to specific crimes, he 
should be required to withdraw from the legislature for six months ,and if within that 
pertod he fails to get an acquittal, he should be disqualified. · i , 

·1 s. Political parties, when they are seen to be abetting criminalisation sho'uld face 
derecognition and other action. , 

1 
' 

,,. wara1~ 

_D_isqualification on ground of corrupt practices - election petitions: 

20. Amend current practice .that once the High court ha~ds out the judgement ,on an 
' : election petition· holding the candidate guilty of corrupt practices, the _case, QOf!'s to the 

Secretary of the concerned State Legislature or the Secretary General Lok Sabha or 
Rajya Sabha, as the case may be. ·11 is then forwarded to the President who in turn 
forwards it to the EC. Only then does the EC get jurisdiction to tender its opinion to 
the President based on which the disqualification order is issued. Instead of this . 
round about procedure a direct reference between the High Court, the ~lection 
Commission and the President should be created to cut unnecessary delay. I 
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21. Create special electoral courts for deciding on election petitions. These should be 
decided in a time bound way_ within 6 to 12 weeks unlike the present where it can 
take years by which time they·have lost their meaning. 

(Para 15) 

Election expenditure - the high cost of elections and abuse of una7counted.money 
power 

22. The basic problem is that the present rules have a ·significant loophole in the shape of 
explanation 1 to section 77(1) of the Representation of the People Act 1951, under 
which the amounts spent by persons other than the candidate and his agent 
themselves, are not counted in his election expenses. This means that there can be 
never any violation of the expenditure limits. All extra expenditure, even when known 
and proven, can be shown to have been spent by the party or by any friends and it 
remains outside of the enforceable-limits .. This must be rectified and all expenditure 
made by or on behalf of the candidate must be included in his expenditure limit as 
provided under the rules. 

23. Political parties as well as individual candidates should be subject, to a proper 
statutory audit of the amounts they spend. At the end of the election each .candidate 
should submit an audited statement of expenses, head-wise. The audit should not 
only be mandatory but it should be enforced by the Election Commission appointing a 
council of at least two auditors say for 10 constituencies each. Any violation or 
misreporting should be dealt with strongly. 

" 
24. Partial state funding of elections through time provided on national media for 

campaign activities ?f recognised parties may continue. 
' 

25. For other proposed state funding, it has to be linked to the political parties being 
regulated by law and to creating a foolproof mechanism to implement financial limits 
strictly and to deter expenditure violations. 

i 
26. Bring in transparency into all political funding. 

27. Permit corporate donations within prescribed limits and keep them.transparent. 

28. Make all legal and transparent donations tax exempt and' treat this tax loss' to the 
state as its contribution to state funding· of elections. For example, tax e~emptions 
could be limited to say 25,000. for individuals and 10,00,000 for companies provided 
that the contributions are made to party funds, and. not to individuals. In the case of 
corporate contributions, th~ Board of Directors may approve up to say \00,000 and 
anything over this amount may be approved by the. shareholders.• Political, funding 
should be separate 'head in the account~ and annual reports of the company, This will 
ensure transparency. · ' 

29. All poliiical party accounts, much like the accounts of a public company, should be 
published yearly with,complete,'disclosure under pre-determined account heads. The 
Election Commission should have these accounts audited. : 

30. Also make it obligatory for campaign 'expense accounts - both receipts and :expenses 
- of all candidates to' be made public in their constituencies. · · 

31. There should be a serious atte~pt· ,at reducing election expenses and this can be 
done by perhaps changing the ground rules for, electoral campaigns - partly by 
encouraging the use of electroni~ and ,digital technology 'to campaign at state cost 
and simultaneously by totally and effectively banning other overt ,and: -wasteful 
tamashaas of campaigning 
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32. Place reasonable restrictions on the following: .I 
. ' 

Wall writings, Display of cut-outs ,hoardings and banners, Hoisting of flags (except at 
party offices, public meetings and other specified places), Use· of more than a 
specified number of vehicles for election campaign and for · processions, 
Announcements or publicity by more than a specified number of _moving vehicles, 
Holding of public meetings beyond the specified hours, Display of posters at places, 
other than those specified by the district/electoral authorities., Strong :penalty for· 
violation of expenditure ceiling, During election times rallies only .under coveied roofs 
should be allowed. No outdoor pub/le rallies should beperrmlted. ' 

33. Create an effective mechanism to implement these rules and• create _an effective 
deterrence against violations .. 

. ; (Paras 14) 

The Question Of Representation And Winning On Minority Vote 

, l · 
34. Let candidates both at state level and parliamentary level win only on the .basis of a 

majority vote meaning 50%+1 of the votes cast. This · will create , a : majority 
., -representationsand also push political parties and serious contenders to\ wid,en th_eir-

ap·peal to their electorate. . ! 
'· 

35. For this let there. be a ruri-off election if required between the top two candidates who 
get the highest and the second highest number of votes. · 

36. When using EVMs have election spread over two days and keep the second. day for 
possible run'.offs. This will save considerable resources. 

. . 
37. If this is not possible have the shor:test possible gap between the main ;election and 

the run-off. No further campaigning should be permitted. : 

. •. I '~ • 
38. Consider- providing incentives to voters for casting· their vote by providing of some 

simple facilities in order to push up the electoral turn cul Together with the' 50%+1 
vote scheme this will have a salutary effect on the campaigning rhetoric of the 
candidates and political parties because they will have to reach a higher number of 
voters now. · 

,, 
39. Electoral offences in the run-off elections should have a higher p_unishr'n~nt 

prescribed. ,,. . ... , 
(Para 16) 

Compulsory Voting 

While compulsory. voting may not be feasible or advisable at present, .a sc~eme of 
suitable incentives for increasing voter participation may be considered. 

(Para 17) 
Negative Vciting 

Sound on principle, the suggestion for a provision of ·negative voting may be found 
impracticable and unnecessary. 

(Para 18) 
Defections and The Tenth Schedule 

40. Whether-by an individual or a group, defections should not be permitted. If a legislator 
wishes to· leave his party or vote against it he sho.uld vacate his seat. Let' him/her , 
contest on a fresh platform. The vote cast by a defector should also be invalidated. 
In the alternative, the 1 0lh Schedule should be repealed. : , . , 

518 

' ' 



41. As a corollary- to this, the role of whip should be reduced. Whip· should be allowed to 
be used only for those votes in the House which might threaten the life of the 
government. 

42. Defectors should not eligible for any public office until re-election. 

,1 (Para 19) 

Delimitation of Constituencies 

43. Have intra-state delimitation ·exercise undertaken by the Election , Commission to 
eliminate anomalies like the Chandni chowk Lok Sabha constituency, being only 117'" 
of the voter ~ize of the Outer Delhi Lok Sabha constituency. The same should be 
done for assembly constituencies. 

(Para 20) 

Problems of Instability: 
,. 

44. Independent candidates should be discouraged. Permit only those who have a track 
record of having won any local election. 

· 45. Let• only recognised national parties or pre-poll alliances contest ·elections to, Lok 
Sabha. , ., •I 

46. It should be possible without any· constitutional amendment to provide for the election 
of the Leader cf the House (Lok Sabha /State Assembly) along with the· election of 
the Speaker and in like manner under the Rules of Procedure. The person so elected , 
may be appointed the Prime Minister/Chief Minister and the Government constituted 

• by him may be removable only.on a constructive vote of n~confidenc~: 
(Para 21) 

Issues of Public Morality . 

' ' ,I 
47. Educate India's masses about their fundamental rights and, duties,"·by driving home 

the message that political position holders are not "rulers" in the sense of a "mai
baap" or a "maharaja" but are elected into positions of ·authority io _administer and 
serve the society's needs. Create a strong· public opinion against political corruption 
and by making sure that no one gets to enjoy the-fruits of their corrupt actions. 

. , i . ·, : (Para 22) 
' 

Miscellaneous 

I 

48. Debar all legislators from being appointed as chairpersons ·of·. various state 
undertakings, also debar them from any non-ministerial post•other ttian chairmanship 
of legislative committees. · 

49. There must be a bar on ministries that are larger than 10% of the.house. No other 
~osition of profit, executive authority or discretion should be available lei legislators. 

50. There must be a limit of two terms for any _political position. s'o'. you may be a member 
of the panchayat for two terms, of state assembly only for' two ·terms even if non-
contiguous and MP for two terms. r , 

' . . 

51. Some policy should be devised to encourage public-spirited "professionals" to contest 
elections and give to the legislature the benefit of their expertise and ·experience for a 
term or two. 

52, The EC should be unanimously appointed by a body consisting of the Prime Minister, 
the Leader of the Opposition, the Chief Justice of India and the Presiding Officers of 
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Lok Sabha ancP Rajya Sabha. This should also be done for the State Election · 
Commissioners. 

53. The EC should not be appointed to any other office after retirement. 
. . 

54. An independent auditing authority should be appointed for auditing annual statements 
of accounts of all p~al parties. 

55. Rotation of seats should be done for SC seats and non-scheduled area ST seats. 

56. There is every. case for their being more women representatives. Political parties 
should be asked to put up women candidates for at least one-third of the seats they 
contest both for State and parliament elections or the same number of seats should 

__ be reserved for them by rotation. 

57. The minimum number of valid votes polled should be increased to 25% from the 
current 16.67% as a condition for the deposit not being forfeited. Also the amount of 
deposit sh0uld be increased. These steps would further reduce non-serious 
candidates. 

58. All candidates should be required to clear government dues before their candidature 
is accepted. This pertains .specially to payment·of taxes and bills and to holding on 
the accommodation, telephones, and government facilities used while in power. 

59. Create multi-member-or-double-member constituencies to eliminate or at least reduce 
narrow appeals based-on religion or caste.· 

60. · Hold State level and parliamentary lev·e1. elections at the same time. This would 
reduce election expenditure. 

61. Every candidate al the time of election and every holder of a political position 
annually must declare his assets and liabilities along with those of his close relatives. 

(Para 23) 
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Over Over 
70% 60%" 

Andhra Pradesh 
Arunachal Pradesh 
Assam 
Bihar 2 
Goa -
Guiarat 5 
Harvana 4 
Himachal Pradesh 2 
J&K 
Karnataka 
Kerala 
Madliva Pradesh 3 
Maharashtra 
Maninur 
Me2halava I 
Mizoram 
Nagaland I 
Orissa I 4 
Puniab · 
Raiasthan I 
Sikim 
Tamilnadu I 
Trinura 
Uttar Pradesh 1 
West Beno:al - I 
Andaman & Nicobar 
Chandigarh 

ANNEXURE I (A) 

Number and Percentage of votes polled by winning candidates 

13 th General Election - Lok Sabha 1999 
55-60% 50-55% 45-50% · 40-45% 35-40% 30-35% 

6 19 
2 

1 
5 13 

1 -

3 13 
3 2 
I 1 
1 

10 
5 

6 14 
3 6 

·- -

I 

10 5 
4 

4 13 
I 

I 10 
I I 
I 2 
3 11 .. 

1 

12 4 

5 2 
21 5 
1 
5 
1 

2 2 
12 4 
14 
5 -10 
12 18 

I 
5 4 
6 

18 8 

4 12 
23 4 

1 ' 

_ Lok Sabha Figures 

520 a 

1 

2 4 
5 3 

1 
2 
-1 
2 I 

8 
1 

I 

I . 

l 
, 

26 23 

Below Total Above Below 
30% 50% 50% 

42 59.52% 40.48% 
2 100.00% 0.00% 
14 7.14% 92.86% 
54 37.04% 62.96% 

' 2 50.00% 50.00% 
26 80.77% 19.23% 
10 90.00% 10.00% 
4 100.00% 0.00% 
6 16.67% 83.33% 
28 35.71% 64.29% 
20 25.00% 75.00% 
40 57.50% 42.50% 

1 48 18.75% 81.25% 
I 2 0.00% 100.00% 

2 50.00% 50.00% 
I 100.00% 0.00% 
I 100.00% 0.00% 
21 95.24% 4.76% 
13 30.77% 69.23% 
25 72.00% 28.00% 
I 100.00% 0.00% 
39 30.77% 69.23% 
2 100.00% 0.00% 

16 85 4.71% 95.29% 
42 35.71% 64.29% 
I 100.00% 0.00% 
I 0.00% 100.00% 



Over· Over 
70%. 60% 

Dadra & Naear Haveli 
Daman.&Diu 
Delhi. 
Lakshadweep 
Pondicherrv 

Total 2 25 

Pei"centaee _0.37% 4.60% 

More than 50%· 
Less than 50% 

AN:NE~URE_I _(A)_::- (!!ontd.) 

}.'umber and-Pel'~~ntage of votes polled by winning candidates 

13"' General Eie~tion -Lok Sabha 1999 

55-60% 50-55% 45-50% 40-45% 35-40% 30-35% 

' ' I 
I ' 

I 4 I I 
I 

.. I 

52 138 150 I 74 53 31 

9.58% 25.41% 27.62% 13.63% 9.76% 5.71% 

39.96% 
60.04% 

Lok Sabha Figures 

Below Total Above Bel«,w 
30% 50% 50% 

' 
I 0.00% 100.00%, 
I 0.00% 100.00% 
7 .. . 71.43% 28.57% 
I 100.00% 0.00% 
I 0.00% 100.00% 

18 543 39.96% 60.04% 

3.31% 100.00% 39.96% . •60.04% 

' 
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Over Over 
70% 60% 

Andhra Pradesh _ ' 
Arunachal P~adesh, 
Assam 1 
Bihar I 
Goa .. 

Guiarat 1 1 
Han1ana 
Himachal Pradesh I 
J&K 
Karnataka 
Kerala 
Madhva Pradesh 
Maharaslitra 3 
Maniour 
Meghalava 1 
Mizoram ' 

NagaJand I 
Orissa, I 
Puniab I 
Raiasthan 
Sikim I 
Tamilnadu 
Trioura 
Uttar Pradesh 
West Bengal 
Andaman & Nicobar 
Chandfoarh . 
Dadra & Nagar Haveli 
Daman&Diu 

ANNEXURE I (B) 

Number and Percenta~e of votes polled by winning candidates 

55-60% 

2 
I 

3 

3 

4 
10 

2 
3 
2 

4 

4 
6 

12"' General Election - Lok Sabha 1998 
50-55% 

5 
2 
1 
5 

9 

2 

7 
5 
9 
18 
. 

10 
7 
10 

14 
I 
3 ' 
7 

1 

45-50% 40-45% 

13 

3 
16 

' . 

6 
I 

. I 
1 
7 
13 
13 
13 

5 
I 
8 

15 
I 
7 
19 

13 

3 
19 

4 
5 

2 
10 
2 
9 
3 

3 
I 
2 

4 

19 
9 

1 

I 
Lok Sabha Figures 

520 C 

35-40% 

10 

2 
10 

1 
3 

4 

4 
I 

1 

2 

2 

32 
1 
I 

30-35% 

1 

2 
I 
1 
1 

1 
~ 

2 

1 

1 

19 

Below Total Above Below 
30% 50% 50% 

42 11.90% 88.10% 
2 100.00% 0.00% 

1 13 30.77% 69.23% 
54 12,96% 87.04% 

1 2 0.00% 100.00% 
26 53.85% 46.15% 
10 0.00% 100.00% 

' 4 75.00% 25.00% 
6 50.00% 50.00% 
28 25.00% 75.00% 
20 25.00% 75.00% 
40 32.50% 67.50% 
48 64.58% 35.42% 
2 0.00% 100.00% 
2 50.00% 50.00% 
I 0.00% 100.00% 
1 100.00% 0.00% 
21 61.90% 38.10% 
13 84.62% 15.38% 
25 48.00% 52.00% 
I 100.00% 0.00% 
39 46.15% 53.85% 
2 50.00% 50.00% 

I 85 8.24% 91.76% 
42 30'.95% 69.05% 
I 0.00% 100.00% 
I 0.00% 100.00% 

I I 100.00% 0.00% 
I 0.00% 100.00% 



I 

Over Over 
70% 60% 

Delhi 
La!cshadweeo 
Pondicherrv 

Total 2 11 

l'crcenta~e 0.37¾ 2.03%. 

More than 50% 
Less.than 50% 

ANNEXURE I (B) ~contd.) 

Number and Percen!J!.ge of votes polled by winning candidates 

12th General Election-Lok Sabha 1998 

55-60% 50-55% ·45.50% 40-45% 35-40% i 30-35% 

2 2 2 I 
1 

I 
. 

---
---· 

4~ 119 145 111· 75 30 ---
8.49% 21.96% 26.75% 20.48% 13.84% 5.54% 

32.84% -
67.16% .. 

0 

LokSabha Figures 

520d 

--.------,,------
BclolV,t T11 al Aho,e Below 
30% 5( o/,. 50% -··-··t---

. 'j 57.J.I'\\ 42.86% 
---1-

1 !OOH·% ).00% 
1 

----: 
0.00' :, 1.00.00%. 

- --- -
·-'3 542' 3'?.i:.-1~(, 1,7.16% 

0.55% 100.00% 32.84% 67.16% 

' ·-
~ 

' -
' -

0 



• 

Over Over 
70% 60% 

Andhra Pradesh 
Arunachal Pradesh 
Assam. 
Bihar 2 
Goa 
Guiarat 6 
Harvana 
Himachal Pradesh I 
J&K -

Karnataka 
Kerala 
Madhya Pradesh - I . 
Maharashtra 
Maniour 
Megha!ava I· .. 

Mizoram - - - -
-~aga[und ' . I 
1 D11;-;sa I ·-·---- -··-· 

~ tinjab 
·-• - - .,,_ 

Raiasthan .. -----
Sikim I 
Tamilriadu - . :: 9-- --- . -
Tripura 
Uttar Pradesh 
\Vest nengal 2 
Andaman & Nicobar 
Chandigarh 
Dadar & Nagar Haveli 

Cl ANNEXE I (C) 

Number and Percentage of votes polled by winning candidates 

11"' General Election - Lok Sabha 1996 
55-60% 50-55% 

4 
I 
2 

5 II 

6 5 
I 
I 

I 
I 
4 

I 8 
3 5 

I 
.. . -· ... 

.. . - -
2 4 

7 • 

16 - 5 --
. -·. 2 -
3 3 
6 8 
I 

I -

45-50% 40-45% 

II 14 

I 3 
8 I?. 

2 
5 I 

2 
2 

4 ' 8 
14 2 
9 10 
15 II 

I 

-
__ I_ 

8 . I 
4· 4 
9 7 

5" 2 

5 13 
24 2 

Lok Sahba Figures 

520 e 

35-40% 30°35% 

IO 3 
I 

3 4 
8 7 

I 2 
2 5 

2 2 
9 5 

4 4 
- - 7 6 

.. 
3 I 
4 I 
2 

I , l 

32 21 

I 

' 
Below Total Al)ove J Below 
30% 50 '1/,! __ ,4 _, 50% 

42 9.5.2% _ J -'~).:'.!_ ~'¾:_ 
2 50.00% 50.0( :., ----·-

I 14 14.29% ';5.7 1 o/u 
I 54 33.33% 66.67~&_ 

2 0.00% 100.:JO¾ 
26 65.38% 34.52% 
10 10.00% 90.00% --
4 50.00% 51J.00% 

I 6 - 16.67% 83.33% 
I 28 3.57% 96.43% 

20 20.00% 80.00% 
3 40 25.00% 75.00% 
I 48 16.67% 83.33% 
I 2 0.00% 100.00% 

2 100.00% 0.00% 
1 0.00% 100.00% 
1 100.00% 0.00% 

I 21 33.33% 66.67% 
13 0.00% 100.00% 
25 28.00% 72.00% 
1 100.00% 0.00% 

39 76.92% 23.08% 
2 100.00% 0.00% 

8 85 7.06% 92.94% 
42 38.10% 61.90% 
1 100.00% 0.00% 
1 0.00% 100.00%. 
1 100.00% 0.00% 

0 



Over Over 
70% 60% 

Daman&Diu 
Delhi 
Lakshadweeo 
Pondicherrv 
TOTAL 2 23 

72.56% 72.56% 72.56% 

More than 50% 
Less than 50% 

ANNEXURE I (C)- (contd.) 

Number and Percentage of votes polled by winning candidates 

11 lh General Election - Lok Sabha 1996 

55-60% 50-55% 45-50% 40-45% 35-40% 30-35% 

I 
I 3 2 I •. 

I 
I ' 

48 76 126 97 . 90 63 
' 

72.56% 72.56% 72.56% 72.56% 72.56% 72.56% 

27.44% 
.. 72.56% 

Lok Sabha Figures 

520f 

Below ',l'otal ' Above Below: 
30% SO% 50% 

1 100.00% 0.00%' 
·7 57.14% 42.86% 
1 l00.00% 0.00%. 
1 0.00% 100.00% 

18 '543 27.44% 72.56% 
' 

72.56% 72.56% 72.56% 72.56% 



ANNEXURE I (D) 
f l . d" Number and Percentage o votes po led by winmng can 1dates - State A ssem 1es 

Over70% Over60% 55-60% 50-55% 45-50% 40-45%' 35-40% 30-35% Below30% Total 
Bihar2000 . I 15 17 32 57 53 55 52 42 324 

- ----
0.31% 4.63%. 5.25% 9.88% 17.59% 16.36% 16.98% , 16.05% --12.96% 100.00% 

' . -
More than 50% 20.06% -- ' 
Less than 50% - - 79.94 

Bihar 1995 10 14 25 38 54 61 63 59 ,324 

-- -
0.00% 3.09% 4.32% 7.72% 11.73% 16.67% 18.83% 19.44% 18.21% 100.00% 

More than 50% - ' 15.12% 
Less than 50% ' - .. 

84.88% - - - ··- - .. , 

Bihar 1990 -- 5 17 21 ._ 22 · 41 - 41 57 52 68 324 / 
- - .. - - - -_;..._ - - - - - - -- - ,. - -- - - -- ----

1.54% 5.25% 6.48% 6.79% 12.65% 12.65% 17.59% 16.05% 20.99% 100.00% 
- " 

More than 50¾ 20.06% ' Less than 50% -- - •' 79.94% ' •·- ' .. 

Andhra Pradesh 1999 2 19 _ 44 110 , 60 28 22 7 2 294 

' 
0.68% 6.46% 14.97% 37.41% 20:41% 9.52% 7.48% 2.38% 0.68% 100.00% 

More than 50% ' 59.52% -. 
" -

-Less than 50% - ' 40.48% 
- --

Andhra Pradesh 1994 8 60 59 '84 44 18 13 5 3 294 

2.72% J 1{1 :j] 8/o. 20.07% 28.57% 14.97% 6.12% 4.42% 1.70% 1.02% 100.00% ---
-- ---

More than 50% 71.77% --- --
Less than 50% I 28.23% 

State Assemblies 
o ' 520 g 



" . 
ANNEXURE I (D)-(contd.) 

Number and Percentage of votes polled· by ~inning candidates-State Assembli~s 

Over Over 55-60% 50-55% 45-50% 40-45% 35-40o/o 30-35% Below Total 
70% 60% . 30%. 

Andhra Pradesh 3 25 43 142 53 15 10 2 1 294 
1989-90 

' 
1.02% 8.50% 14.63% 48.30% 18.03% 5.10% .3.40% 0.68% 0.34% 100.00% . .. 

More than 50% 72.45% - ' 
Less than 50% 27.55% ' 

Maharashtra 0 12 16 31, 77 64 53 27 8 288 
1999 ............, 

0.00% 4.17% 5.56% 10.76% 26.74% 22.22% 18.40% 9.38% 2.78% 100.00% 
' 

More than 50% 20.-19% 
Less than 50% 79.51% I 

-
Maharashtra .2 17 20 38 51 50 41 32 37 288, 

1995 -
'' 

0.69% 5.90% 6.94% 13.19% 17.71% 17.36% 14.24% 11.11% 12.85% 100.00% 
' 

More than 50% 26.74% ' Less than 50% 73.26% ' 
Maharashtra 2 16 26 50 50 51 52 25· 16 288· 

1990 
' -

0.69% 5.56% 9.03% 17.36% 17.36%· 17.71% 18.06% 8.68% 5.56% 100.00% 

More than 50% 32.64% .. -· . Less than·50% - ' ... - - - 67.36% - -

State Assemhlic;s 

'520h 



ANNEXUREJ (D)-(contd.) _._ :..u~. -

Number and P~rcentage of votes polled by winning candidates-State Assemblies 

Over Over 55-60% 50-55% 45-50% 40-45% 35-40% 30-35% Below Total 
70% 60% 30% 

Uttar Pradesh 2 10 - IO - 25 47 86 152 74 18 424 
1996 

0.47% 2.36% 2.36% 5.90% 11.08% 20.28% 35.85% . 17.45% 4.25% 100.00% 
- -

'More than 50% -- 11.08% -- --- --- - - -
Less than 50% - 88.92% 

' • - ... .. -· . ·- --
Uttar Pradesh 0 4 8 31 81 85 104 82 29 424 

1993 -

0.00% 0.94% 1.89% 7.31% 19.10% 20.05% 24.53% 19.34% 6.84% 100.00% 
'i 

More than 50% . 
.. , ... , .. - - 10.14% · ', ; .. ·, - -

Less than 50% - 89.86% • ' 
- -

Uttar Pradesh ·l 8 12 24 37 61 - 81, 103 97 424 
; 1991 - --

. 

0.24% 1.89% 2.83% ·5.66% 8.73% 14.39% 19.10% 24.29% 22.88% 100;00% 

More than 50% 10.61% 
Less than 50% 89.39% 

Madhva Pradesh J' 10 28 83 69 54. 40 22 13 320 
1998 ' 

0.31% 3.13% s:75% 25.94% 21.56% 16.88% 12.50% 6.88% 4.06% 100.00% 
·-· ·- - -- --- ---- - - -- - -- - - -- - -· -- ..... . - - - - --- . ---·-· -----~- ... 

· More than 50% 38.13% 
Less than 50% - - 61.88% 

. ' 

State Assemblies 

520 i 



. ' 

Madhva Pradesh 
1993 

I ~ore than 50% 
..ess than 50% 

,, 

Madhya Pradesh 
1989-90 

/More than 50% 
Less than 50% ' 

Gujarat. 
1998 

More than 50% 
. Less than 50% 

I 

Gujarat . 

1995 

More.than·-50% 
Less than 50% 

ANNEXURE I (D)-(contd.) 

Number and Percentage of votes polleq by winning candidates-State AssemJ?lies 

Over Over 55-60% 
70% 60% 

2 11 25, 

0;63% 3.44% 7.81% 

I 38.13% 

.. 
2 29 ·: .49 

0.63% 9.06% 15.31% 

44.69% 
" 

6 18 17 

3.30% 9.89% 9.34% 

43.41% 

1 13 .19 

0.55% 7.14% 10.44% 

37.36% 

50-55% 45-50% 

· 84 66 

26.25% 20.63% 

63 67 

19.68% 20.94% 
' 

38 46 

20.88% 25.27% 

. 

35 44 

19.23% 24.18% 

',, 

'' State Assemblies 

''520 j 

r 

40-'45% 35-40% 30sJ5% 

45 50 27 

14.06% 15.63% · 8.44% 

{il,88% 

42 ·36 18 

· 13.13% 11.25% 5.63% 

55.31% . ' 

35 16 5 

19.23% 8.'79% 2.75% 
. 

56.59% 

- 33 20 11 

18.13% 10.99% 6.04% 

62.64% 

Below Total 
30% 
, 

10 320 

3.13% ·100.00% 

.,,. 

.. . 
, 14 320 

. . 
4.38% 100.00% 
., 

- ' ,. 

1 182 

.0.55% 100.00% 

. . 

6 182 

. 3.30% 100.00% . 



ANNEXURE I (D) "--(contd.) 

• 
Ntimbe~ and Percentage of votes polled by winn.ing candidates-St~te Assemblies 

Over Over 55-60% 50~5~~· 45:-50% 40-45% 35-40% 30-35% Below Total 
70% '60% . ' 30% 

Guiarat 11 20 14 34 38 . 27 - ', 24 12 2 182 
1990 ' ' ' -

,_ 6.04% 10.99% 7.69% 18.68%· 20.88% 14.84% 13.19% 6.59% 1.10% 100.00% 

More than 50% 43.41% ,. 

Less than 50% -- 56.59% '.-

- - -
Assam- - 1 9 10 13 24 24 20 13 11 125 

1996 ' ' - . ., . 
0.80% 7.20% 8.00% 10.40% 19.20% 19.20% 16.00% 10.40% 8.80% 100.00% 

' .. 

.. '' 
More than 50% '26.40% 
Less than 50% ' 73.60% 

" 
As·sam 3 5 5 11 20 "18 13 20 30 125 

1991 -
2.40% 4.00% 4.00% 8.80% 16.00% 14.40% 10.40%. 16.00% 24.00% 100.00% ' --

More than 50% 19.20% ' 
Less than 50% . ' 80.80% 

--- -·-- ---~ -·- .... .. -- -· --

0 

State Assemblies 

520k 



dP N b um eran 
Over Over 

- 70% __ 60% 
Assain 12 11 

1985 
9.52% 8.73% 

More than 50% 
Less than 50% 

Karnataka 2 6 
-

1999 
0.89% 2.68% 

More than 50% 
Less than 50% 

. 

Karnataka 1 8 
1994 ' 

0.45% 3.57% 

More than 50% 
Less than 50% 

· Karnataka ' 
1989-90 0 10' 

.. 0.00% 4.46% 
More than 50% 
Less than 50% 

Orissa 0 7 
1995 

0.00%' 4.76% 
More than 50% 
Less than 50%-, 

• 

ercenta!!e o votes no >Y wmmng can 1 tes - tate Assem 1es 
ANNEXURE I (D)- (contd.) 

f lledb . d"da s bl" 
55-60% 

14 
' 
11.11% 
41.27% 

18 

8.04% 

38.39% 

16 

7.14% 
l 

20.98%· 

24 

10.71%. 
'35.27% 

8 

5.44% .. 

23.13% 

' 

50-55% 4Sc50% 

15 19 

11.90% 15.08% 

60 50 

26.79% 22.32% 
' -

" 

22 38 
-

9.82% 16.96% 
-

' 

45 53 

20.09% 23.66% 
-

' 

19 . 41 

12.93%: 27.89% 

-

State Assemblies 
520 I 

40-45% 35-40%. 30-35%, 

22 17 11 

17.46% 13.49% 8.73% 

58.73% 

28 30 21 

12.50% 13.39% 9.38% 
... 

61.61% 
-

42 47 28 
-

18.75% 20.98% 12.50%-

79.02% 

- 49 26 14 

' 
21.88% 11.61% 6.25%-

64.73% 

29 18 19 ... -

19.73% · 12.24% 12.93% 

76.87.o/o 

Below Total 
30% .. 

5 , . 126 

3.97% 100.0% 
, 

9 224 

4.02% ·100.00% . 
' 

22 224 

9.82% 100.00% 

... 

3 · 224 · 
·' -

1.34% 100:00% 

' 

6 147 

4.08% 100.00% 



Orissa 
1990 

More than 50% 
Less than 50% 

TamiINadu 
1991 

More than 50% 
Less than 50% 

Tamil Nadu ···· 
1985 

More than 50% 
Less than 50% 

Delhi'. 
1993 

More than 50% 
Less than 50% : 

:West Benl!al 
1996 

More than 50% 
Less than 50% 

,0 

ANNEXURE I (D)-(contd.) 
N b um eran d Percentage o 

Over70% Over60% 55-60% 
20 39 30 

13.61% 26,53% 20.41% 
-

72.11% 

20 95 67 

.8.55% . 40.60% 28.63% 
. . . -- - -

.. ·.90.60% 

.. 

. 2 .. 55 \·. 65 
.. 

0.85% 23.50% 27.78% 
.. . 

83.33% 

.. 0 . 
. 

5 4 
., . - ' 
.. 0.00% 7.14% 5.7lo/o 

31.43o/ •. 

- - . 

1 33 - . 42 
- . -

0.34% 11.22% 14.29% 
53.06% 

votes po e >vowmnm!! can 1 ates -f 11 db d"d s tate 
50-55% 45-50% 

17 24 

11.56% 16.33% 

30 16 
-

12.82% 6.84% 

. --

73 ' 29 

31.20% 12.39% 

, 
13 15 

. 
18.57% . 21.43% 
.. •.· . 

80 116 
... 

27.21% 39.46% 

State Assemblies 
520m 

40-45% 35-40% 
11 4 

7.48% 2.72% 

27.89% 

3 1 

1.28% 0.43% .. -

" .. 9.40% 

2. 8 

0.85% 3.42% 

16.67% 

15 12 . 

21.43% 17.14% 

.. 68.57% 

' 16 4 

5.44% 1.36% 

' 46.94% 

A ssem 1es 
30-35% Below30%_ Total 

1 1 147 
-

0.68% 0.68% 100.00% 

2 0 234 
, 

0.85% 0.00% 100.00% 

0 0 234 

-
0.00% 0.00% 100.00% 

' 

5 1 . 70 

• 7.14% 1.43% 100.00% 

' 

2 0 294 

0.68% ' 0.00% 100.00% 

I 



West Bengal 
1991 

" 
More than 50% 
Less than 50% 

'. · West Beni,al 
-1987 

. 

More than 50% 
Less than 50% 

Total for all 
Avera11e %a11e 

-
More than 50% 
Less than 50% 

-

ANNEX\JRE I (D)- (contd.)· 

Number and Percentage of~otes polled by winning candidates • State Assemblies 
' . . '. . '~\ ' . " 

Over Over 55-60% 
70% 60% 

•" 

I 22 47 

0.34% 7.48% - 15.99% 

- 48.30% 

. 3 32 86 

1.02% 10.88% 29.25% 
: 

85.03% 

115 651 878, 
1.39% 7.88% 10.63% 

, 
38.68% 

-

50"55% .'45-50%. 
- - -

' 
- 72 93 

.24.49% 31.63% 

129 30 

43.88% 10.20% 

.. 

-- . . 
1550 1534 

18.77% .'18.58% 

'State ASS!Jmblies 

s2oii 

40-45%' 35-40% ... 30-35% 

-

48. 9 2 

16.33% 3.06% 0.68% 

51.70% 

' 10 4 0 

3.40% 1.36% 0.00% 

14.97% 

1159 1100 757 
14.03% 13.32% ,9.17% 

61.32% 

' . 

_ Below Total 
30% 

0 294 

0.00% 100.00% 

•· 
' . 

0 294 

0.00% 100.00% 

. 

514 8258 
6.22% 100.00% 

• 
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QUESTIONNAIRE 
ON 

REVIEW OF ELECTION LAW, PROCESSES 
AND REFORM OPTIONS 

1. The paper argues that the terribly high· cost of elections lead to corruption, criminalization 
and black money economy. Do you agree? 

Yes ' · D No D 

2. Should the responsibilities for attending to constituency problems be clearly demarcated 
between representatives elected to local· bodies, State, Legislatures and Uniori 
Parliament? 

Yes 
□ 

No □ 
3. Should the people (the electorate) have a role in the selection of candidates? 

Yes □ No □ 

4. Do you agree that the present first-past-the-post system of election does not go well with 
large number of parties and many Independents contesting elections? 

Yes □ No · □ 

5. One of the reform options suggested in the paper is that of the Gandhian mod~!. Do you 
support decentralization of power to the grassroots level with a bottom-up in P,lace of the 
present top-down approach, cutting down the cost of elections drasfically by having direct 
elections at the. tocal levels and In multi-tier governance each lower level electing. the 
higher and _the higher remaining re_sponsible to the lower as argued in paras 6.2 - 6.5 of 
the paper? • 

Yes 
□ 

No □ 
6. The paper argues that accurate electoral rolls are critical to a free and fair election. Do 

you agree? 
Yes □ . No □ 

7. Do you agree hat the current electoral rolls in India are significantly flawed? 
Yes D No D 

8. Do ·you agree that the electoral roll inaccuracies are partly a· result of wilful ta~pering by 
the staff concerned? 

Yes D No D 

9. Do you think that accurate electoral rolls can help clean up the electoral proces_s and curb 
impersonation and rigging? · 

Yes D No D 

·10. Do you· think that accurate electoral rolls will lend greater legitimacy to the electoral 
process? 

Yes o. No D 

11. Currendy el.ectoral rolls are prepared at the levj!I of assembly constituency. Do you 
believe that the preparafion of these rolls right at panchayat level or municipal ward level 
would achieve significantly better accuracy? I 

Yes D No D 

12. The paper argues that the job of preparing electoral rolls should be given to a pre
qualified professional organisation instead of government staff deputed to Election 
Commission. :n,is would be more efficient and increase accuracy. Do you agree? 

Yes D No □· 

. 
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13: Should the Voter ID card be a mulfipurpose card, which can be· used for other identity 
functions? 

Yes D No D 

14. Should the voter ID card be prepared with latest technology so that- it will have a unique 
bar-coded ID number for each voter? 

Yes D No D 

15. As argued in the paper, should the voter ID card have information about a visible 
identification mark apart from the photograph? 

Yes D No ll 

16. If a multipurpose card is made which would have benefits in many areas, is it alright to 
charge a small amount for it? ' 

Yes D No D 

17. Do you agree that·voting should be made compulsory? 
• - Yes □· No o 

18. Electoral rolls and voter ID if linked to each other can create a strong deterrent against 
impersonation. Do you agree? ' 

'¥es Q No, o' 

19. Should India introduce Electronic Voting Machines for all elections? 
Yes D No 'D 

• " ' 20. iln your opinion would a proper electoral;roll and a proper voter-ID help in curbing.rigging, 
and other intimidation of voters? 

. Yes D No D . 

21. Should. the Ele'ction Commission have the authority to take a decision about booth 
•capturing without the report of the returning officer, if it is satisfied ihat :there was booth 
capturing? · ' 

Yes D 

22. Should the punishment for 
imprisonment? , • ,· 

Yes D 

No_ D 

booth capturing be made more stringent with mandatory 

No D 

23. Are the existing 
implemented? 

laws in regard to punish_ing violators of electoral laws being properly 

Yes D No 0 

24. The present laws 
implemented? 

about punishing violators. of electoral laws need to be more strictly 
•. 

Yes D No D 
., 

25. The present laws about punishing violators, of electoral laws, are. not strict enough and 
need to be even more stringent providing severe punishment , , · · 

Yes d No D 

26. Should there be video s_urveillance in sensitive constituencies. and correspondingly a strict 
punishment for violators? · 

1 

Yes D No Q 
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27. The present law states that a person should be convicted for certain offences, only then 
can we disqualify him from contesting elections. Do you agree? 

Yes □ No □ 

28. Should anyone with a criminal record be permitted to -contest elections even though a 
court may not have convicted him? 

Yes i;:i No □ 

29. If not, should a person against whom the cou'rt has framed _charges -not be allowed. to 
contest elections? 

Yes □ No . □ 

30. In case of charges framed only by the police should there be special electoral courts to 
decide whether the charges framed are serious and genuine enough to stop the_ person 
from contesting? 

- Yes □ No o 

31. Do you agree that all ~lection related petitions should be heard by a separate judicial set 
up? 

Yes □ _ No □ 

32. Do you agree that all election related petitions should be decided in a_ s!Hct time bound 
- period of6 to 12weeks? 

Yes □- No o 

33. Do you agree with the views of the Election Commission that whoever is convicted, l?Y a 
court of law and sentenced to imprisonment for six months or more should be deb_arred 
from contesting elections for the period of his sentence plus six years? 

Yes □ No □ 

34. Do you agree that the political parties that are seen to abet criminalisation should face 
action.including derecognition. 

Yes □ No □ 

35. Election Commission has suggested that the procedure for disqualification based on 
corrupt practices should be streamlined so that a quick decision can be taken by the 
Election Commission without the matter going from the High_ Court to the _House 
concerned and _then to the President _ and through the President to the Election 
Commission. Do you agree? 

Yes □ No· □ 

36. Should corporate donations and contributions to political parties remain banned as at 
present? 

Yes □ No □ 

37. Doss the ban(ling of corporate"contributions really serve any purpose in actually curbing _ 
these contributions? · \ 

Yes □ No □ 

38. Does curbing contributions in this way only drives contributions underground? 
Yes □ No □ 

39. Would making all contributions transparent help in'regulating politicaf.funding? 
Yes □ No □ 
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40. D<;> you think that political parties have a single point agenda to "win' elections and other 
moral issues, interests of the nation or welfare of the people take a back seat? 

· Yes D' No D · 

41. Do you think that widespread corruption in ·electoral process compromises the legitimacy. 
of the whole system? 

Yes D No D 

42. Should limits on campaign costs be more reasonable and regularly revised with reference 
to the cost of living index? 

Yes D No D 

43. Currently, money spent on a candidate's election campa.ign by his frtends or supporters or 
his political party is not counted as expenditure in his account leading to a disregard for 
expenditure limits imposed on him. Should all expenses on· a candidate including the 
expenditure made by his frtends and supporters and his political party be counted as his 
elec_tion expense? 

Yes D No D · 

44. Should'there be partial state funding of elections? 
Yes D . No D 

45. Should it be in kind or cash or both or none? 
Cash D '·Kind D Both D None D 

46. If yes, please Indicate separately how far should ·state funding go. 

47. lt,has been suggested that political parties should be subject to a regular statutory audit 
of their accounts. Do you agree? 

Yes D No D 

48. It has also been suggested that electoral candidates should be subject to a full audit of 
their campaign spending. Do you agree?,· 

Yes D No D 

49. II has been suggested that an election fund may be created and political parties paid Rs. 
5 or Rs. 10 by -the government for each vote they poll (provided they poll more than 2% 
votes) to meet election and other political act_ivity expenses. Do you agree? · 

Yes D No • D 
.. ' 

50. Should corporate 
· contributions? 

donations be tax-exempt to encourage . transparent · and open 

Yes D No 'D 

51. Should wasteful political rallies ·-and famashas be banned and electronic campaigns 
promoted instead even if it means state help? 

Yes D No · □ 

52. Should there be a stricter control on election campaign expenses being: made by the 
candidates? · ' 

Yes D No ,, D 

53. In light of the fact that regulations and laws have not helped much in this direction, what 
other means can be adopted to reduce this· expenditure? Please attach your suggestions 
on a S!)parate sheet. · · • i, : · ' 
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54. Some have suggested that in addition to the direcUy elected candidates, there should be 
a further 25% MPs elected on a list system in proportion to the votes polled by various 
political parties? It is suggested that this would lead to better representation. Do you 
agree? 

Yes □ No □ 

55. Do you think such a proportional 
unstable governments? 

representation would lead to more stable or more 

Stable D Unstable □ 

56. Do you think that having the possibility to nominate candidates through the list system, 
political parties will pick up best candidates (better) or it will mean, more intrigue and 
politicking and corruption (worse) In such lists? i • 

Better d Worse □ 

57. It has been suggested that In view of most candidates winning on a minority vote 
r~, candidates appeal to narrow loyalties and this divides the society further. Do you agree? 
"-..) Yes □ No □ 

58. To counter this ii is suggested that a candidate should win only when he gets more than 
50% votes in the constituency even if a run-off poll is required. Do you agree? 

Yes □ No □ 

59. Do you think that there should be some incentive in matters·of rations, tax exemptions, 
etc. for voters to come forward and vote in large numbers? 

Yes □ Nci □ '' i 
60 . .It Is suggested that defections whether by individuals or in .groups should , not be 

permitted. Any one defecting or leaving·his original political party on whose ticketjhe won 
the election should be disqualified and should lose his seat in the parliament/state 
assembly. Do you agree? 

Yes □ No □ 

61. Some suggest that there should be no exemption from _disqualification on the ground, of 
party split. Do you agree? 

·Yes □ No □ :! 

62. Due to population changes many constituencies within States have become imbalanced 
in the sense that one has very high numbers of voters while other may have very few, and 
both elect one representative each. This should be rectified so that the value of vote in 
each constituency within the state is more uniform. Do you agree? 

·Yes □ No □ 

63. Should this be done regularly by the Election Commission as a matter of course from 
election to election or should there be a delimitation exercise by the government 
separately? 

By EC regularly □ By Delimitation Commission □ 

64. It has been suggested, in view of proliferation· of political parties, that only those national 
or federal parties or pre-poll alliances which get a certain percentage of votes cast (say 
10%) in half-the States should be recognized as All India parties and allowed to contest 
for seats in Lok Sabha. Do you. agree? 

Yes o. No , □ 

65. It Is also suggested that most of the independents are fake, frivolous or put up candidates 
and therefore should. be barred from contesting. Do you agree? 

Yes □ No □ 
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66. ·Others suggest that instead of barring independents altogether, oply allow those who may 
have won a lower tier election before, for example, a panchayat,. municipal, or even a 
recognised cooperative election. Do you agree? 

Yes D No o 

67. It is suggested that for parliamentary democracy to succeed, we should have a system of 
two major parties or two major pre-poll alliances. Do you agree? 

Yes o - No D 

68. To resolve the problem of Government formation in case of a hung house or of no party 
or alliance being in a position to form a stable government, it is suggested that the House 
should elect its Leader along with the election of the Speaker. Do you agree? 

Yes D No D 

69. In .order to impart further stability to the system, it is suggested that no-confidence motion 
should not be permitted unless it simultaneously proposes a new leader of the House. Do 
you agree? 

Yes D No D 

_70. It is also suggested that if a no-confidence motion is defeated then a fresh one should not 
be permitted for at least one year. Do you agree? 

. -. Yes D No D 

71. It is suggested by some that legislators should be debarred from non-ministerial posts like 
Chairmanship of Public Undertakings. In other words, those who are not ministers will be 
only legislators and will not have any other office except that of Chairmen of legislative 
committees in their respective Houses. Do you agree? 

Yes D No • D 

72. There must be a baron ministries larger than 10% of the strength of the House. 
Yes D No D . 

73. Some people feel that' whcile:time professional politicians with no means of earning their 
livelihood except in political offices have corrupted the system. Do you agree? 

Yes D No 
□. 

74. If so, should there be a limit of two:terms for any el~cted political position? 
Yes D No D 

75. A neutral body consisting of the Prime Minister, the Leader of the Opposition, the Chief 
Justice of India and presiding officers 9f Lok Sabt,a and Rajya Sabha, should appoint the 
~~~~~ . 

Yes D No D 

76. EC should not be appointed to any other office after retirement. 
Yes D No D 

77. An independent auditing authority should be appointed for audltlng annual statements of 
accounts of all political parties: 

Yes D , No D 

78. Rotation of seats should be dorie for SC seats and non-scheduled area ST seal$ .. 
Yes D No D 
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79. Political parties should be asked to put up women candidates for at least one-third of the 
seats they contest both for State and Parliament elections or there should be r~servation 
of the same number by rotation. · 
Reservation o Nomination by Parties D 

80. The minimum number of valid votes p·oued should be Increased to-25% from the current 
16.67% as a condition ·for not forgeiting the deposil The deposit should also be · 
increased. These steps would further reduce non-serious candidates. 

Yes D No D 

81. All candidates should be required to clear all government dues, taxes etc., before their 
·candidature is accepted. This may cover handing 'over the accommodation, telephones, 
and government facilities used while in power. Do you agree? 

Yes D No D 

82. Every candidate at the time of filing the nomination and every holder-of a political position 
annually must declare the assets and.liabilities of himself and his close family members. 

Yes D No D . 

83. India has never tried to educate its masses in their duties under democracy. The 
fundamental rights and fundamental ·duties must be included In a·u curriculum_s so. that 
over a p~riod of time the new generation will know what their rights are and what is 
expected of them. The manipulating politician may not be able to manipulate this· new 
generation then. This. would play a significant role" in cleansing of the political arena .. 
Should this be done? ". 

Yes D No D 

84. Create multi-member or double member constituencies ·to eliminate or at least reduce 
narrow appeals based on religion or caste. 

' Yes D No C 
, 

85. Hold state level and Parliamentary level elections at the same time. This would ·reduce 
election expenditure. Do you agree?· · 

Yes · □ No D 

• 86. Should elections to Lok Sabha and Legisiative Assemblies of States be 
held simultaneously? · 

Yes' D No D 

87. For cont~sting elections to Rajya Sabha· (Council of States) should it not be an essential 
pre-condition that the candidate Is an actual re.§i.dent of the State. · • 

Yes D No U · 
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1. INTRODUCTION 

The power, privileges and immunities of each House of Parliament and of the 
Members and the Committees of each House are set out in Article 105 of the Constitution. 
The Article comprises four clauses. Clause (1) says that "subject to the provisions of this 
Constitution and to the rules and standing orders regulating the procedure of Parliament, 
there shall be freedom of speech in Parliament". Clause (2) declares that "no member of 
Parliament shall be liable to any proceedings in any court in respect of anything said or any 
vote given by him in Parliament or any Committee thereof and no person shall be so liable in 
respect of the publication by or under the authority of either House of Parliament of any 
report, paper, votes or proceedings". Clause (3), which has undergone an amendment under 
the Constitution 44th Amendment Act, 1978, read before the amendment as follows: "in other 
respects the powers, privileges and immunities of each House of Parliament, and of the 
Members and the Committees ot' each House, shall be such as may from time to time be 
defined by Parliament by law, and until so defined shall be those of the House of Commons of 
Parliament of the United Kingdom and of its Members and Committees al the commencement 
of this Constitution". After the aforesaid amendment, clause (3) now reads as follows: "(3) In 
other respects, the powers, privileges and immunities of each House of Parliament, and of the 
members and the committees of each House, shall be such as may from time to time be 
defined by Parliament by law, and, until so defined, shall be those of that House and of its 
members and committees immediately before the coming into force of section 15 of the 
Constitution (Forty-fourth Amendment) Act, 1978." Clause (4) reads thus: _ "(4) The 
provisions of clauses (1), (2) and (3) .shall apply in relation to persons who by virtue of this 
Constitution have the right to speak in, and otherwise to take part in the proceedings of, a 
House of Parliament or any committee thereof as they apply in relation to members of 
Parliament." 

2. Article 194 similarly sets out the powers, privileges and· immunities of the House of 
the Legislature of a State, of its members and the committees of the House of such 
Legislature. The provisions of Article 194 are' identical to the provisions in Article 105 in all 
respects. Hence,- whatever is said hereinafter with respect to Article 105, applies equally to 
Article 194. 

3. Clause (1) of Article 105 has been construed by the Supreme Court in several 
decisions, namely, MSM Sharma v. Shrikrishna Sinha (AIR 1959 SC 395), special reference 
number 1 of 64 Keshav Singh's case (AIR 1965 SC 745) and recently in PV Narasimha Rao 
v. State (AIR 1998 SC 2120). 

4. II has been held by the Court that the freedom of speech guaranteed by clause (1) to 
the Members of Parliament is in addition to the freedom of speech and expression 
guaranteed to the citizens of this country by Article 19(1 )(a) and that the said freedom 
guaranteed to the Members of Parliament is not subject to the reasonable restrictions ' 
contemplated by clau~e (2) of Article J 9. Of course the said freedom is available only within · 
the Houses of Parliament and is: "subject to the provisions of this Constitution" (which : 
expression has been construed to mean subject to the provisions of the Constitution which 
regulate the procedure of P.arliament,·namely, Articles 118 and 121). The said right is also 
subject to the rules and standing orders regulating the procedure of Parliament. It has also 
been held that even if a Member of Parliament makes a statement in the House which is 
defamatory of a citizen, no actiori · can be taken by a citizen for defamation against' such 
member. Of course, if the member: makes such an allegation or repeats the. said allegation 
outside the House, he shall be liable to be sued for defamation or being proceeded against for. 
libel in a criminal court. · 

5. Clause (2) is in iwo parts. The first part confers an immunity upon a Member of 
Parliament in respect of anything said or any vote given by him in Parliament or any 
committee thereof; the immunity protects him from b<e_ing proceeded against in a court of law. 
The second part confers an immunity upon· the person who publishes such proceedings by or 
under the authority of either House of Parliament; the publication may be of any report, paper, 
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be decided by the ordinary courts in appropriate proceedings. For example, the 
jurisdiction to try a criminal offence, such as murder, committed even within a House 
vests in ordinary criminal courts and not in a House of Parliament or in a State 
Legislature." 

1 O. As stated hereinbefore, the interpretation of clause (2) arose again in PV Narasimha 
Rao v. State. The facts of this case are interesting. A chargesheet was filed against Shri PV 
Narasimha Rao and some others (Members of Parliament and others) under section 120B 

· IPC and sections 7, 12, 13(2) read with section 13(1)(d)(iii) of the Prevention of Corruption 
Act, 1988. The substance of the charge was that PV Narasimha Rao and some others 
entered into a criminal conspiracy to bribe certain other accused, namely, Sura) Mandal and 
others (Members of Parliament), to induce ·them to vote against the motion of no confidence 
moved against Shri PV Narasimha Rae's government in Lok Sabha. Both the bribe givers 
and bribe takers were chargesheeted. A preliminary objection was raised on behalf of the 
accused before the special judge· (in whose court the chargesheets were filed) contending 
that the jurisdiction of the court to try the 9ccused for the aforementioned offences was barred 
by clause (2) of A_rticle 105 of the Constitution inasmuch as the charges. and the prospective 
trial is in respect of matters which relate to the privileges and immunities of the Members of 
Parliament. II was-contended that inasmuch the foundation of the chargesheets is the 
allegation of acceptance of bribe by some Members of Parliament for. voting against the no 
confidence motion, the controversy is in respect of the motive and actions of the Members of 
Parliament pertaining to the vote given by them in relation to the said motion. The special 
judge rejected the said contention. He held that the issue before him was not the voting 
pattern of the Members of the House but their alleged illegal acts, namely, demanding and 
accepting, bribe for exercising their franchise in a particular manner. He held further that, 
members of Parliament are holding a public office and accepting illegal gratification for 
exercising their franchise in a particular manner is an offence punishable under the P .C. Act. · 
Certain other contentions raised by the accused were also rejected which we need not refer 
to at this stage.' The matter was then taken 16 the Delhi High Court. The High Court agreed 
with the special judge and 'dismissed the revision petitions. It held, construing clauses (2) and 
(3) of Article 105, that to offer bribe to a Member oi Parliament to influence him in his conduct 
as '·a member has been treated· as a breach of privilege in England but by merely treating the 
commission of a criminal -offence as a breach of privilege does not amount to ouster of the 
jurisdiction of the' ordinary courts to try penal offences. The High Court held that the claim for 
such a privilege would amount to claiming a privilege to commit a crime which cannot be 
conceded. The High Court also rejected the contention· that the Members of Parliament were 
not public servants within the· meaning of the P.C. Act. Other contentions urged by the 
accused were also rejected. The matter was then carried to the Supreme Court. · A five
judge Constitution Bench heard the matter. So far as the question whether a Member of 
Parliament is a 'pub]ic servant' within the meaning of the Prevention of Corruption Act is 
concerned, the Bench was unanimous that they are. But on the question of interpretation of 
clause (2) of Article 105, there was a sharp division of opinion. Two judges, S.C. Agrawal and 
A.S. Anand, JJ. held that "a Member of Parliament does not enjoy immunity under Article 
105(2) or Article 105(3) of th'e Constitution from being prosecuted before a criminal court for 
an offence involving offer or acceptance of bribe' for the purpose of speaking or by giving his 
vote in Parliament or in any committees thereof'. On the other hand, S.P. Barucha and 
Rajendra Babu, JJ. held that _:while brilJe-givers (who are Members of Parliament) cannot 
invoke the immunity conferred by clause (2) of Article 105, the bribe-takers (Members· of 
Parliament) can invoke that immunity _if they have · actually spoken or voted in the House 
pursuant to the· bribe taken by them; if however a Member of Parliament takes a bribe for 
speaking or voling in the House in a particular manner but does not so speak or vote, the 
immunity cannot be invoked by him. This conclusion was arrived at on the construction of the 
words "in respect or occurring in ·,the said clause. The learned judges held that the said 
words were of wide amplitude and therefore the integral connection between the bribe taking 
and the vote in the House cannot be dissected or separated. G.N. Ray, J. agreed with 
Barucha and Rajendra Babu, JJ. on this question. 

11. The learned judges differed on one more question which was raised before them 
viz. who is the authority competent to grant sanction required by section 19 of the Prevention 



of Corruption Act? S.C. Agrawal and A.S. Anand, JJ. held that even though the, Members of 
Parliament are public servants within the meaning of section 2© of the Prevention of 
Corruption Act, 1988, no authority is specified as on today as the authority competent to 
remove a Member of Parliament and to grant sanction for his prosecution under section 19(1) 
of the said Act. But, the learned judges held, that does not mean that the Members of 
Parliament cannot be proceeded against under the said Act. They held thai until the. law is 
amended suitably, the prosecuting agency shall, before filing a chargesheet in respect of 
offences under sections 7, 10, 11, 13 and 15 of the P.C. Act against a Member of Parliament 
in a criminal court, obtain the permission of the' Chairman of the Rajya Sabha/Speaker of the 
Lok Sabha, as the case may be. On the other hand, S.P. Bharucha and Rajendra Babu, JJ. 
held that since there is no authority competent to grant sanction under section 19 of the P.C. 
Act, they cannot be prosecuted for offences under sections 7, 10, 11 and 13 of the said Act. 
Th_e learned judges expressed the hope that Parliament will address itself lo the task of 
removing the said. lacuna with due expedition. G.N. Ray, J. does not appear to have 
expressed himself on this question. 

12. Before the said question Is examined further, ii would be appropriate to examine the 
position obtaining in other democracies in this behalf. 

2. POSITION IN U.K. 

13. The House ol Commons had passed a resolution on May 2, 1695 resolving that "the 
offer of money or other advantage to any Member of Parliament for the promoting of any 
matter whatsoever pending or to be transacted in Parliament is high crime and misdemeanor 
and tends to the subversion of the English Constitution." In the 1970s, a Royal Commission 
on Standards of Conduct in Public Life chaired by Lord Salmon was constituted to exan,ine 
this question. The Commission submitted its report in July, 1976 pointing out that "neither the 
statutory nor the common law applies to the bribery or attempted bribery of a Member of 
Parliame·n1 in respect of his parliamentary activities." While staling that corrupt transactions 
involving a Member of Parliament in respect of matters that had nothing to do with his 
parliamentary activities would be caught by the ordinary criminal law, they recommended, in 
the light of the nature of the duties of a Member of Parliament that "Parliament should 
consider bringing corruption, bribery and attempted bribery of a Member of Parliament acting 
in his parliamentary capacity within the ambit of the criminal law". Indeed, during the course 
of debate, Lorcl Salmon stated: "to my mind, equality before the law is one of the pillars of 
freedom to say that immunity from criminal proceedings against anyone who attempts to bribe 
a Member of Parliament and any Member of Parliament who accepts the bribe, stems from . 
the Bill of rights is possibly a serious mistake ... now this (Bill of rights) is a charter for 
freedom of speech in the House; it is not a charter for corruption". 

14. The Committee on Standards in Public Life chaired by Lord Nolan in its first report 
submitted in May, 1995, opined that while undoubtedly the Members of Parliament who 
accepted bribes in connection with their parliamentary duties would be committing common 
law offences, .there is a doubt whether the courts or the Parliament have jurisdiction in such 
cases. The committee recommended that the matter be examined further by the· Law 
Commission. Pursuant to the said recommendation, it appears, the UK Law Commission 
issued a consultation ijaper (No.145) entitled "Clarification of the Law relating to the Bribery of 
Members of Parliament" in December, 1996. The Select Committee on Standards and 
Privileges has been invited by the Law Commission to consider the following four proad 
options: . 

1) To rely solely on parliamentary privileges to deal with acquisitions of the bribery 
by Members of Parliament. 

2) Subject Members of Parliament to the present corruption statutes in full. 
3) Distinguish between conduct which should be dealt with by the criminal law and 

that which should be left to Parliament itself and 
4) Making proceedings subject to the approval of the relevant Houses of Parliament. 
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15. Mention must be made of the decision of a single judge Buckley J. in B v. Currie 
where the learned judge expressed the opinion that the claim of immunity in respect of cases 
of corruption by Members of Parliament is "an unacceptable proposition at the present time". 

3. POSITION IN AUSTRALIA 

16. As far back as 1875, the Supreme Court of New South Wales held that an attempt to 
bribe a Member of a Legislative Assembly in order to influence his vote was a criminal offence 
triable by common law. The said decision was approved by the High Court of Australia in B 
v. Boston, (1923) 33 CIR 386. In fact, section 73A of the Crimes Act, 1914 makes it an 
offence for Members of Australian Parliament to accept a bribe. Similarly a person who seeks 
to bribe a Member of Parliament is equally guilty of an offence. 

4. POSITION IN CANADA 

17. The law in Canada is similar to the law in Australia. Section 108 of the Criminal Code 
in Canada makes it an offence either-to offer or to accept a bribe by a provincial or a federal 
Member of Parliament. · 

In other Comrl"!onwealth countries too, the position appears to be the same. 

5. POSITION IN USA 

18. Two decisions of the. US Supreme Court have considered this question, namely, US 
v. Brewster, (1972) 33 Lawyers Edition 2d 507 and US v. Helstoski, (1979) 61 Lawyers 
Edition 2d 12. In Brewster, a majority of six judges led by Burger C.J. held that the speech 
or debate clause contained in Article 1 (6) at' the US Constitution protects the Members of 
Congress from inquiry into legislative acts or into the motivation for their actual performance 
of legislative acts but that it does not protect them from other activities they undertake that are 
political rather then legislative in nature and that taking a bribe for the purpose of having one's 

· official conduct influenced is not part of any legislative process or function and further, that the 
speech or debate clause did not prevent indictment and prosecution of Brewster for accepting 
bribes. Three judges, Brennan, White ar.d Douglas, JJ., however, dissented and ~eld that 
Brewster cannot be prosecuted in a criminal court. The judges in minority held that the trial 
of the crimes with which Brewster is charged calls for an examination of the motive's behind 
his ltlgislative acts and hence prohibited by Article 1 (6) of the US Constitution. They held that 
the immunity goes beyond the vote itself anq ':precludes all extra congressionc:! scrutiny as to 
how and why he cast, or whatever cast, is voted a certain way". They held that if Members of 
Congress are to be subject to prosecutions in criminal courts, the speech and debate clause 
in Article 1 (6) loses its force and that the argument that while a Congressman cannot be 
prosecuted for his vote whatever it ·inight be but he can be prosecuted for an alleged 
agre_ement (of bribery), even if he votes contrary to the bargain, is unacceptable. 

The decision in Brewster was followed in the later case referred to above. 

6. THE BASIS OF THE DECISION IN P.V. NARSIMHA RAO VS. STATE 

19. S.C. Aggarwal and A.S. Anand JJ. who rendered. the minority opinion in the said 
decision relied, upon and followed the majority opinion in Brewster. The learned Judges 
quoted with- approval the following passages from the opinion of Burger, C.J. who delivered 
the majority opinion: '"the authors of our Constitution were well aware of the history of both · 
the need for the privilege and the abuses that could flow froni the sweeping safeguards. In 
order to preserve other values, they wrote the privilege so that it tolerates and protects 
behavior on the part of Members not tolerated ,and protected when done by other citizens, but 
the shield does not extend beyond what is necessary to . preserve the integrity of the 
legislative process..... Congress 'is' ill-equipped to investigate, try, and punish its Members for 
a wide range of behavior that is loosely and incl dentally related to the legislative process". 

' 
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20. The learned Judges also quoted with approval the following comment of Burger, C.J'. 
upon the reasoning of Brennan J. (who delivered one of the minortty opinions in the said 
case): 

"Mr. Justice Brennan suggests ttiat inquiry into the alleged bribe is inquiry into the 
motivation for a legislative act, and it is urged that this very inquiry was condemned 
as impenmissible in Johnson. That argument misconstrues the concept of motivation 
for legislative acts. The Speech. or Debate Clause does not prohibit inquiry into illegal 
conduct simply because it has some nexus to legislative functions." · · . 

Besides the decision in Brewster, 'the learned Judges referred to and followed the general 
trend of opinions in Australia and Canada. · 

21. S.P. Barucha and Rajendra Babu JJ., on the other hand, preferred. to rely upon and 
follow the minortty opinion in· Brewster. The learned Judges pointed out at" the outset that 
even Burger, C.J, said that the purpose of the speech or Debate Clau_se in Article 1 (6) of the 
U.S. Constitution was to protect the individual legislator, not simply for his own sake, but to 
preserve the independence and thereby the integrity of the legislative process. The learned 
Judges quoted with approval the following observations of Brennan, J. i~ the said decision: 
"Senator Brewster is not charged with conduct merely 'relating to the legislative process' but 
with a crtme whose proof calls Into question the very motives behind his legislative acts. The 
indictment, then, lies not at the periphery but at the very center of the protection that this 
Court has said is provided a Congressman. under the clause." The learned Judges pointed 
out that Brennan, J. rtghtly held that the Senator's immunity wendi.eyond the vote itself and 
that it "precludes. all extra-congressional scrutiny as to how and why he cast, or would- have 
cast, his vote a certain way." The learned Judges pointed out further that Brennan _J. ·has 
quoted from the opinion of Frankfurter, J. in an earlier case to the effect: 

"One must not expect uncommon courage even in legislators. The privilege would 
be of little value if they could be subjected to the cost and inconvenieni;:e and 
distractions of a trtal upon a conclusion of the pleader, or to the hazard of a 
judgment against them based upon a jury's speculation as ·to motives. The 
holding of this Court In Fletcher .v. Peck, (1809-15) 3 Law Ed 162, 176, that it was 
not consonant with our scheme of Government for a Court to inquire into the 
motives of legislators, has remained unquestioned.... In times of political passion, 
dishonest or vindictive motives are readily attributed to legislative conduct and as 
readily believed. Courts are not the place for such controversies. Self-discipline 
and the. voters must be the ultimate reliance for discouraging or correcting such 
abuses."· 

22. The learned Judges also quoted with approval the following observations_ of Brennan J.: 

"this reprehensible and outrageous conduct, if committed by the Senator, should not 
have gone unpunished. But' whether a Court or only the Senate might undertake the 
task is a constitutional Issue of portentous significance, which must of course be 
resolved uninfluenced by the magnitude of the perfidy alleged. It. is no answer that 
Congress assigned the task to the judiciary in enacting 18 USC201. Our duty is to 
Nation and Constitution, not Congress. We are guilty of a grave disservice to both 
Nation and Constitution when we permit Congress to shirk its responsibility in1 favour 
of the Courts. The Framers' judgment was that the American people could have a 
Congress of independence and· .integrity only · if alleged misbehaviour , in the 
perfonmance of legislative functions was accountable solely to a Member's own 
House and never to the executive or judiciary.· The passing years have amply 
justified the wisdom of that Judgment. It is the Court's duty to enforce the letter of the 
Speech or Debate Clause In that spirit. We did so in deciding Johnson. In turning its 
back on that decision today, the Court arrogates to the judiciary an authortty 
committed by the Constitution, In Senator. Brewster's case, exclusively to the Senate 
of the United States." · · 
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23. Applying the ratio of Brennan J., the learned Judges held: (a) that the alleged bribes 
were accepted by the Members of Parliament "as a motive or reward for defeating the no
Confidence Motion.... the nexus between the alleged conspiracy and bribe and the no
Confidence Motion is explicit." Hence the said activity of bribe taking must fall within the 
ambit of the expression "in respect or in clause (2) of article 105, which expression must 
receive a broad meaning, and (b) the true object behind clause (2) of article 105 Js "lo enable 
the Members to speak their mind in Parliament and vote in the same way freed of the fear of 
being made answerable on, _that account in a court of law .... It is not enough that Members 
should be protected againsfcivil action and criminal proceedings, the cause of action of which 
is their speech or their vote. To enable members to participate fearlessly in Parliamentary 
debates, members need the wider protection of immunity against all civil. and criminal 
proceedings that bear a nexus to their speech or vote. It is for that reason that a member is 
not 'liable to any proceedings in any Court in respect of anything said or any vote given by 
l)lm". On the above reasoniog the learned Judges (with whom G.N. Ray J. agreed), held that 
where a Member of Parliament votes pursuant to a bribe taken by him to influence his voting, 
he cannot be prosecuted in a court of law but where he has taken a bribe to vote in a 
particular manner, but does not actively cast the. vote, -he can be prosecuted in a criminal 
court because in such a case it cannot be said that there is a nexus between the vote and the 
bribe taken by him. The learned Judges have also ·referred to the decisions of courts in 
other countries but ultimately preferred to apply and follow the reasoning of the minority 
opinion in Brewster. 

24. Commission seeks to point out hereinabove that the two main opinions in P.V. 
Narsimha Rao differ on yet another point viz., who is the authority to grant the sanction for 
prosecuting the Members of Parliament in a criminal court. In the absence of any specified 
authority, Aggrawal and Anand, JJ. held that the Speaker/Chairman of Lok Sabha/Rajya 
Sabha should be the authority to grant sanction pending legislation on the said aspect while 
Barucha and Rajendra Babu, JJ. opined that in the absence of any authority having been 
specified by law to grant sanction for prosecuting the Members of Parliament under the P .C. 
Act, it must be held that there is no authority that can grant such sanction. (G.N. Ray, J. did 
not express any opinion on this-aspect, as has been pointed out by us hereinbefore). 

25. It is evident from !He above discussion that two issues require to be clarified by 
effecting necessary amendments in articles 105 and 194 and/or the Prevention of Corruption 
Act, 1988. The issues are· (a) which among the two opinions in P.V. Narsimha Rao 
represents the correct interpretation of clause (2) of article 105 and if the answer is that the 
minority opinion (Aggarwal and Anand, JJ.) is the correct one, what are the changes required 
in the relevant constitutional provisions to give effect to their opinion to bring our law in accord 
with the law in major democracies, and (b) .if an authority competent to grant sanction for 
prosecuting the Members of Parliament under the P.C. Act has to be constituted/specified -
as indeed recommended by both the main opinions in P.V. Narsimha Rao. - whether it 
should be brought about. by_ amending the P.C. Act or whether article 105 itself is necessary, 
to be amended for the purpose? 

First Issue: The Preamble to our. Constitution as well as articles 14 to 18 speak of 
equality before law in addition to equal protection of laws. It has been repeatedly held by'the 
Supreme Court that· the equality clause in our Constitution is the most fundamental and basic 
of all the rights, and freedoms assured by our Constitution. (For example, see the opinion of 
Chandrachud J. in Indira Gandhi v. Raj Narain, 1975 SC 2299 at 2469 (para 680) where 
Article 14 has been ,described as "a basic postulate of our Constitution".) Creating an 
immunity in favour of Members ·of Parliament for their corrupt acts on the ground that such 
corrupt acts are "in respect or their voting and speaking in Parliament appears to run counter 
not only to the principle· of equality underlying our Constitution but against all notions of 
justice, fair play and above all good conduct which is- expected from the Members of 
Parliament more· than from the ordinary citizens of this country. The representatives of 
people, who make laws for the nation, must set standards of rectitude for the people and not 
the other way round. If they indulge in corrupt a·ctivity and bribe-taking for speaking or voting 
in a particular way in Parliament, with what face can they enact laws providing for good 
conduct and incorp~rating injunctions of corruption-free discharge of duties by officials and 
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others?. The unrestricted freedom of speech guaranteed by clause (1) of article 105 and the 
protection provided by clause (2) is to enable the members to function fearlessly, free from 
the fear of being prosecuted in a criminal court· for their speeches and votes within the 
House. The Founding Fathers could never have meant the said freedom and protection in 
clauses (1) and (2) to protect the corrupt behaviour or to facilitate bribe-taking. A charter of 
freedom can not be converted into a charter for corruption. Clause (2) cannot and might not 
to be construed as conferring ari Immunity for crimes committed. The privileges of Members 
of Parliament cannot be invoked where a crime has been committed .. In this regard, it would 
be useful to refer to the decision of the U.S. Supreme Court in U.S. v.· Nixon (1974) 418 US 
683 = 41 L.Ed. 2d. 1039 where it has been held that the executive privilege of the President 
cannot be invoked, and not available, for screening a crime. The !allowing observations ·in 
the said judgment are apposite: 

"[29] The impediment that an absolute, unqualified privilege would place in the 
way of tl]_e primary constitutional 'duty of the Judicial Branch to do justice in 
criminal prosecutions would plainly conflict with the. function of the courts under 
Art Ill. In designing the structure ·of our Government and dividing and. allocating 
the sovereign power among three co-equal branches, the Framers of the 
Constitution sought to provide a comprehensive system, but the , separate 
powerey were not intended to operate with absolute independence. :While the 
Constitution diffuses power the better to secure liberty, it also contemplates th.at 
practice will integrate the 'dispersed powers into a workable government. It 
enjoins upon its branches separateness but interdependence, autonomy but 
reciprocity." Youngstown Sheet & Tube Co. v Sawyer, 343 US, at 635, 96 L Ed 
1153, 26 ALR2d 1378 (Jackson, J., concurring). To read .the Art II powers of 
the President as providing an absolute privilege as against a subpoena essential 
to enforcement of criminal statutes. on no more than a generalized claim of the 
public interest in confidentiality of. nonmilitary and ·non-diplomatic discussions 
would upset the constitutional balance of "a· workable government" and gravely 
impair the role of the courts under Art UI.... The allowance of the privilege to 
withhold evidence that is demonstrably relevant in a criminal trial would cut 
deeply into the guarantee of due process of law ·and gravely impair the basic 
function of the courts. A President's acknowledged need for confidentiality in the 
communications of his office is general in nature, whereas the constitutional 
need for production of relevant evidence in a criminal proceeding is specific and 
central to the fair adjudication of a particular criminal case in the administration 
of justice. Without access to specific facts a criminal prosecution, may be totally 
frustrated. The President's broad interest in confidentiality of communications 
wil[ not be vitiated by disclosure of a limited number of conversations 
preliminarily shown to have some bearing on the pending criminal cases. [39] 
We conclude that when the ground for asserting privilege as to subpoenaed 
materials sought for use in a criminal trial is based only on the generalized 
;nterest in confidentiality, it cannot prevail over the fundamental demands of due 
process of law in the fair administration of criminal justice. The generalized 
assertio·n of privilege must yield to the demonstrated, specific need for evidence 
in a pending criminal trial." 

26. It is a .matter of _common knowledge that President Nixon tendered his resignation 
soon after t/ie said judgment of the Supreme Court. · 

27. W~ ~re also of the opinion that recognition of such an immunity is neither good for the 
image of the Pa~iament and of its Members nor is it in the interest of our society and our 
nation. 'Indeed it appears surprising that such a contention was urged by certain Members of 
Parliament before the courts including the Supreme Court. That the majority of the Members 

' of the .Constitution Bench of the Supreme Court felt obliged to accept the said plea in the light 
of the ,language employed in clause (2) does not.mean that they have justified it, or condoned 
such behaviour. On the contrary, they clearly expressed their disgust with such behaviour, 
though ultimately they felt constrained to uphold their contention in view of what they 
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considered was the inescapable effect of the language in clause (2). Constitutionality and 
desirability are two different and distinct matters. With a view lo maintaining the dignity, 
honour and respect, not excluding the self-respect, of the House and its Members, it is 
necessary to clartfy the issue to the effect that the freedom of speech guaranteed by clause 
(1) or the protection provided by clause (2) shall not extend to corrupt acts of the Members of 
Parliament. In other words, it is necessary to specify that if any Member indulges in any 
corrupt act or accepts bribes or other unlawful benefit as an inducement or motive for his act 
namely, voting or speaking in a particular manner or not voting or not speaking in the House, 
shall be governed by the provisions of the Indian Penal Code and Prevention of Corruption 
Act and that such Member shall be liable to be proceeded against in a criminal court for such 
offences. JI must also be mentioned that the Commission is not impressed by the argument 

· (espoused by the minortty opinions in Brewster) that such conduct can only be gone into by 
the House - and not by a court. Firstly, the House is not so constituted as to act as. an 
effective forum to "investigate, try and punish its members" (Burger C.J.'s opinion in Brewster 
quoted above) which aspect has also been stressed in the opinion of Mathew J. in Indira 
Gandhi v. Raj Narain (1975 SC 2299 at 2382-83 (para 329)). The learned judge pointed out 
that the Parliament, as it is constituted, is not a proper· forum for deciding disputed questions 
of fact and law and that judicial process is the only appropriate process for resolving such 
disputes. Any attempt to decide judicial matters, the learned judge pointed out, may be· 
likened to a "bill of attainder". There is yet another factor militating against the said 
argument: by the time, the bribery has come to light; the life of the House may have come to 
end; even otherwise, if the term of the House comes to an end before the conclusion of the 
proceedings taken against the member, the proceedings lapse. It is equally a matter lor 
consideration whether even in the case of a continuing House like Rajya Sabha, whether. the 
House can continue the proceedings after the expiry of the term of the member proceeded · 
against; if not, the proceedings can be defeated by the member by simply resigning his 
membership. All these circumstances induce us to take the view that brtbe-offering or bribe
taking by Members of Parliament should be within the purview of the criminal court, as 
mentioned above. 

28. At the same time, we are fully conscious of the fact that the Members of Parliament 
should not alsci be shackled or their freedom of action curtailed unnecessarily. We must also 
not create a situation where they may be subjected to constant criminal prosecution which 
would also restrict and curtail their freedom of action. Our object for the present is only one 
viz., to provide that accepting a bribe or any other illegal gratification or any other valuable 
consideration as a consideration or reward for voting in the House in a particular manner or 

.for not voting in the House, shall not be covered by the immunity conferred upon them either 
clause (2) or clause (3) of Article 105. 

Second Issue: If the Members are to be made liable for being proceeded against in a 
criminal court as suggested in the preceding paragraph, then the question arises as to who 
shall be the authority for_ granting sanction contemplated by section 19 of the Prevention of 
Corrupti0ri Act. Instead of placing this burden upon the Speaker or the Chairman of the Rajya 
Sabha (who also happens to be the Vice-President of the Republic) and thus involve them in 
delicate·. and very often politically surcharged issues, it would be appropriate to create a 
committee comprising of five Members of Parliament of a very high repute, drawn from both 
the Houses of Parliament - who shall be nominated by the President of India in consultation 
with the Speaker of the Lok Sabha and Chairman of the Rajya Sabha - for the purpose. chis 
committee shall be constituted immediately after a· new Lok Sabha is constituted. The term of 
the members of such committee shall be co-extensive with the duration of the House .to which 
they belong or to the term of their membership, whichever is earlier. This Committee shall be 
the competent authority to grant the sanction required by. section 19 of the Prevention of 
Corruption Act or any other . similar provision in the Indian Penal Code or other penal 
enactments. 
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7. RECOMMENDATIONS: 

29. In the light of the above discussion, the following measures are recommended: 

(a) A new clause - clause (3A) - may be inserted in Article 105 to the following 
effect: 

"(3A)(i) Nothing in clauses (1), (2) or (3) shall bar the prosecution of 
a Member of Parliament, in any court of law, for an offence involving . 
receiving or accepting, whether directly or indirectly, and whether for his 
own benefit or for the benefit of any other person in whom he is interested, 
any kind of monetary or other valuable ·considerafion for voting in a 
particular manner or for not voling, as the case may be, in a, House of 
Parliament. 

(ii) No court shall take cognizance of the offence mentioned in sub-clause (i) 
of this clause; except with the previous sanction of the committee 
constituted under sub-clause (iii) of this clause. 

(iii) The committee referred to in sub-clause (ii) shall be a permanent 
committee constituted by the President. It shall comprise five Members 
of Parliament drawr\ from the Lok Sabha and Rajya Sabha (in the 
proportion of 3:2) nomi_nated by the President in consultafion with the 
Speaker of the Lok Sabha and the Chairman ·of the Rajya Sabha. The 
term of the members of the committee and other incidental matters may. 

. be such as may be notified by the President in the order consfitut.ing the 
committee. 

(Revised on 18.12.2000) 
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QUESTIONNAIRE 
ON 

IMMUNITY OF LEGISLATORS-WHAT DO THE WORDS 'IN RESPECT 
OF ANYTHING SAID OR ANY VOTE GIVEN BY HIM' IN 

ARTICLE 105(2) SIGNIFY? 

1. Do you agree with the view expressed in the Consultation Paper·that the position 
resulting from the opinion of the !f1ajority in the decision of the Supreme Court of 
India In P.V . .Narasimha Rao V. Stale (AIR 1998 Supreme Court 2120) requires to 
be redressed by amending Article 105 and Article 194. of the Constitution of 
India? 

2. If your answer to Question No. 1 is In the affirmative. which of the two alternatives 
mentioned at para 29 of the Consultation Paper [regarding the wording of sub
clause (i) of clause (3A)] Is more appropriate? 

3. Do you support the suggestion contained in. sub-clauses (Ii) and (iii) (regarding 
the cons.ultation of an authority ·10 grant sanction to prosecute) at para 29 of the 
Consultatlon Paper? · 

4. Have you any other suggestions to offer on the issue/ Issues dealt with in this 
Consultation Paper? If so, please state them. 
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I am of the opinion that this dignitary or officer (C&AG) is probably the most 
important officer of the Constitution of India. He is the one man who is going to 
see that the expenses voted by parliament are not exceeded, or varied from what 
has been laid down by Parliament in what is called appropriation Act. If this 
functionary is to carry out the duties- and his duties, I submit are far more 
important than the duties than the duties of the Judiciary. 

Dr B R Ambedkar 

1. CURRENT STATUS 

Public audit is a vital instrument of ensuring supremacy of Parliament over executive and 
enforcing public accountability. Public audit institutions developed over lime to help legislatures to 
implement the power of the purse. This power had two essential elements: the granting of the 
moneys and supervision of the expenditure. State audit in its present form was introduced first 
lime in_ Great Britain as an integral part of parliamentary control over national finance with the 
enactment of Exchequer and Audit Department Act in 1866.The Act required all departments for 
the first time, to produce annual accounts known as appropriation accounts. The act also 
established the position of Comptroller and Auditor General (C&AG) and an Exchequer and Audit 
department to provide the supportive staff from within the civil service. The results of C&AG's 
investigations were considered by a dedicated parlian:ientary committee c11lled the Committee on 
Public Accounts thus establishing a circle of parliamentary financial control. 

2. The system of Government·accounting and auditing and the organisational structure of 
the Indian Audit and Accounts department (IAAD) as it exists today in our country is the legacy of 
British Raj and is more or less patterned on British model. The IAAD has a history dating back to 
1858 when the East India Company administration was taken over by the British Government and 
an· Auditor General of India, who looked after both audit and accounts functions, was appointed. 
The introduction of constitutional reforms in 1919 brought about statutory recognition to the 
Auditor General.. The Government of India Act 1935,' gave further recognition to the importance 
and status of the Auditor General. ' . 

1.1 Constitutional and Statutory Mandate 

3. The Indian Constitution gave special status le;> Comptroller & Auditor General (C&AG) as 
laid down in Articles 148- to 152. The C&AG's Act, 1971 regulate the duties, powers and 
conditions of service of the Comptroller and Auditor General. 

4. Section 13, 16 and 17 of Act gives authority to C&AG to audit all expenditure from and 
receipt into the Consolidated fund of India and the : State. Section 14, 15, and 20 of the Act 
authorises C&AG to audit the receipts and expenditure of bodies or authorities substantially 
financed ·by loans or grants from Union or Staie o~ Union Territory. Article 151 of the Constitution 
prescribes that Audit Reports on the accounts of Union and the States be submitted to Parliament 

_ /State Legislature. · 
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1.2 Organisational Structure 

5. The C&AG is the head of the Indian Audit and Accounts Department. The office of the 
C&AG directs, controls and monitors the activities of the various offices of the department ·and is 
responsible for development of organisational objectives and policies, auditing standards and 
systems, laying down policies for 
management of man power and final 
approval of the Audit report. For 
carrying on these responsiblities field 
formations exist for each specific areas 
of auditing and accounting. 

6. The offices of IAAD are spread 
throughout the country. There are 3~ 
Union Government Audit Offices 
headed by Director General/ Principal 
Director of Audit and 60 State Accounts 
and Audit offices headed by Principal 
Accountant General and Accountant 
General. There are 60000 personnel in 
the IAAD with about 500 Group A 
officers belonging to the Indian Audit 
and Accounts Service (IA&AS}.The 
total budget of the IAAD is around Rs 
846 crs bulk of which constitutes 
expenditure on pay and allowances of 
the staff. 

Comptroller and Auditor General of India 
Article 148(1): There shall be a Comptroller and 
Auditor General of India who shall be appointed 
by the President by warrant under _his hand and 
seal and shall only be removed from office in like 
manner and on the like grounds as a Judge of the 
Supreme Court. · 

Article 151: Audit Reports-
(1) The reports of the Comptroller and _Auditor 

General of India relating to the accounts of 
the Union shall be submitted to the President, 
who shall cause them to be laid before each 
House of Parliament. 

(2) The reports of the Comptroller and Auditor 
General of India relating to the accounts of a 
State shall be submitted to the Governor of 
the State, who shall cause them to be laid 
before the Legislature of the State. 

1.3 Evolution of Audit since Independence 

7. The traditional audit conducted by the supreme audit institutions (SAi) is known a~ 
Regularity audit which implies checking upon the legality of an action taken by a public official or 
a person using public funds and whether the decision or its implementation is according to the 
law, rules or regulations governing that_actiVity Gradually its dimension was extended to Financial 
audit a~d now to Value for Money audit. Financial Audit basically means audit of financial 

.statement and whether they provide reasonable assurance that they present fairly ttie financial 
position; results of operations, and cash flows of an audited entity in accordance with_ generally 
accepted accounting principles. In Financial audit, State auditors do almost the same kind of job 
which the Chartered Accountants do while auditing a public limited company . 

Value for Money or 3E's Audit: also known as Performance audit is an independent 
assessment of the performance of an organisation, programme, project or an activity in terms of 
its goals and objectives- how far expected results have been achieved from the use of available 
resources of money, men and material. Put it differently an examination is made regarding 
economy, efficiency and effectiveness of public spending, which has come to be known as 3E's 
audit. 

□ Economy: minimising the cost of resources used or required - spending less; 
□ Efficiency : the relationship between the output of goods and services and the 

reso~rces to produce them- spending well; 
□ Effectiveness: the relationship between the intended and actual results of public 

spending - spending wisely. 
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8. The concept and technique of audit has undergone a major change during the last fifty 
years. Before India became independent, the government audit was mostly confined to check 
against provision of funds, rules and orders and competence of authority concerned to sanction 
expenditure. With the launching of the Five Year .plans for economic and' social development 
there has been change in the pattern of government expenditure necessitating shift in the 
emphasis, concept and practice of audit as scrutiny of individual transactions became inadequate 
es it tended to mistake wood for the tree. The Parliament and the public are more ihterested to 
know whether various development and welfare programmes are being executed efficiently and 
whether they were producing the expected results. This lead Audit department to enter in the 
area of Performance Evaluation and Value for Money Audit. Audit department is now producing a 
large number of performance reviews every year covering almost every facet of government's 
working. · 

9. Audit of Revenue: C&AG after some initial resistance on the part of revenue department 
was able to extend its dimension to audit of revenues which includes audit of tax assessment 
such as Income tax, Central Excise and Customs, Sales tax etc. The audit of receipts has helped 
bringing considerable revenue for the government by pointing out cases of under assessment of 
tax, and also assisted in better functioning of tax administration machinery by pointing out 
lacunae ·or loopholes in the Act/ Rules and deficiencies in the functioning of tax administration. 

I 

10. Audit of Commercial Enterprises: The audit of government companies was brought within 
the purview of C&AG's audit at the insistence of then CAG by introducing a suitable provision in 
the Companies Act 1956, although there were initial attempts to exclude his jurisdiction. Thus, 
while Chartered Accountants are required to certify Annual Accounts of government companies, 
C&AG has been granted right to conduct supplementary audit. 

2. WEAKNESS OF THE EXISTING SYSTEM : 

2.1 No Powers to Enforce Audit Findings • Violation of Rules 

11. One of the primary functions of audit is to see that provisions of law, rules and regulation 
are properly applied while incurring expenditure or collecting revenue. In order to regulate usage 
of money elaborate rules and regulations have been drawn by government. While audit notices 
systematic violation of law, ·rules and regulations by departmental officers it is unable to take an 
effective action to prevent them. 

12. The Bihar fodder scam will illustrate the point. Serious financial irregularities and 
misappropriation of government funds were being committed by senior government functionaries 
and the Treasury officials all acting together in collusion. The Accountant '3eneral (AG) Bihar 
could not detect the irregularity in time as Treasury officers suppressed the vouchers through 
which money was drawn and did not transmit them to AG thus preventing its audit. C&AG has 
been making mention of excess drawl over voted provision in its Audit Report pr~sented to Bihar 
Legislature but Public Accounts Committee, it is said did not even met to discuss the report leave 
apart take preventive action. After the scs1m became public knowledge, C&AG has produced a 
well documented Audit Report but it .is more a case of getting wise after the event-after crores of 
public money has been looted and shutting the stable door after the steed has been stolen. 
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• Just as it is not possible not to taste 
honey or poison placed on the surface of 
the tongue, even so it is not possible for 
the one dealing with the money of the 
king not to taste the money in however 
small a quantity. 

• Just as fish moving inside water can not 
be known when drinking water, even so 
officers appointed for, 

- carrying out works cannot be known when 
appropriating money. 

• The king should make those who have 
amassed money wrongfully yield it up and 
should change them in their works, so that . 
they do not consume the king's property or 
disgorge what is consumed. 

Kautilya -;\rthshastra 

13. The accounts keeping of State governments companies is in chaotic state. Out of about 
900 State government companies the Annual Accounts of as about 700 companies is in arrears 
sometimes for periods as long as ten to twelve years. The Companies Act stipulates that the 
Annual Accounts of these companies should. be got audited by Statutory auditors (Chartered 
Accountants) and C&AG within six months of the close of financial year viz. 30"' September. 
Should a situation where management of these companies violate with impunity :the legal 
provision laid down in the Companies Act be allowed? Similar is the situation with large number 
of autonomous bodies, which receive substantial grant from government every year, Many of 
them do not submit their Annual Accounts in time for audit. In numerous cases, accounts when 
prepared do not follow the accounting standards, contain serious mistakes and when pointed out, 
the concerned organisations refuse to rectify. the-errors . And yet they continue to get government 
grants every year. Should not C&AG be empowered to take legal action against management of 
such defaulting organisations, so that tax payer is assured that no misuse and misappropriation 
of public funds has taken place? 

2.2 Legal position 

14. Section 13 of the Comptroller and Auditor General's Act, lays down that it is the duty· of 
audit: to ascertain that the money, which has been disursed was legally available for the service 
or purpose on which it has been applied and there is a proper authority to spend the money. 
What happens when a public official spends1 money, which is not legally available viz., it is in 
violation of laid down rules and reg'ulations. The Act is silent about it - all that the last sentence of 
Section 13 says, " in each case to report on the expenditure; transaction or accounts so audited · 
by him." If the C&AG makes a report about the irregular usage of money to the Departments 
whose officials have committed the default and they contest C&AG's decision or do not take any 
action, it virtually amounts to the departments sitting over judgement on C&AG's findings and 
obstructing the duty he is required to perform under the law. In no other country of the world State 
audit finds itself in such a helpless situation. 

2.3 Position In Advanced Countries 

15. Most Supreme Audit Institutions (SAi) have been vested with powers to fix responsibility 
on the officials who have caused loss to the exchequer and have legal power for its recovery. In · 
New Zealand under the Public Finance Act of 1977, the Con_troller and Auditor General(CAG) is 
empowered to hold an enquiry which may require any evidence to be given either orally or in 
writing and to which the provisions of Crimes Act relating to perjury applies. The CAG has power 
for surcharge if he finds that there is aeficiency or loss of money or store caused through fraud, 
mistake, default, negligence, error or improper or unauthorized use. In Japan the Board of Audit 
has powers to adjudicate and can order an official to indemnify the loss and direct the supervising 
officer to take disciplinary action against the delinquent official when it finds that the official has 
caused grave loss to the State either deliberately or by gross negligence. In France Cour des 

~ 
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Comptes which functions like a court may order accounting officers to settle uncollected' revenue 
or irregular expenses out of -their own resources, if during an investigation it finds that the 
accounting officer has failed to'· provide satisfactory justification- on the ground that they have -
formal personal responsibility. Hindering Cour's investigation may give rise to a monetary fine.' 
The judgeme~ts of Co_ur_are legally· binding and ca_n be appealed only on points of law_: 

. . . . ' 

16. In South Korea , the Board of Audit and Inspection (BAI) law , confers authority to .the 
Board to examine and adjudicate whether an accounting official or any other persop is liable for 
reparation and the manner" in which' recovery is to be made and execute collection by applying 
mutatis mutandis provisions concerning . disposition of taxes in arrears -in the National Tax 
Collection Act. II), China under the State Audit · Act, - an . audited unit violating financial and 
economic laws and regulations, the audit organs· may confiscate_ or instruct them to return \he 
illegal gain; take over the embezzled state-assets; take decisions to cut off such appropriations or 

-loans; and -impose fines. In Thailand under the State Audit Act of 1979, Auditor General can 
summon an official to deliver accounts and registers; attach money, properties, accounts 
registers, documents etc.- ot the audited agency and summon a person to testify as witness. If a 
person who has the duty to keep in his custody money or property or documents etc., damages, 
destroys, or causes loss he is liable -for imprisonment upto five years or a fine or both. The 
Auditor General and the competent officials while ·performing their duties under the State Audit 
Act are treated as officials under the Penal Code. · ,. -

2.4 Need for Conferring Legal Power~ 

17. The situation in our country needs to be remedied by conferring legal power to Aud/t 
Officers to enable them to implement their findings by making suitable provisions in the C&AG's 
Act on the lines enjoyed by State audit institutions of other countries. The Act should entrust 
Audit Officers with following powers: (a) powers to. summon the concerned officers befo~e it for 
evidence ori oath and (b) where, default is• established, after giving due opportunity,· they be 
required to make good the loss, (c) in case the. official does not ,make good the loss and the 
default or neglect .is established, a report.tie .niade to the superior'authority of the department 
where officer is working for taking disciplinary action under the Civil'Services Conduct Rule, _(e) 
where action of public official involve~ criminal liability, the public prosecutor be informed either by 
Audit official O[ by the Department to which he belongs for initiating criminal action under the 
Penal code.• For discharging this quasi-judicial ,function the powers si(J1ilar to those ,available 
under Commission of Enquiry Act be' vested with the Accountant ,General,/ Principal Director of 
Audit who are heads of department by making suitable legal provision to that effect. To _make the 
system .tr?nsparent and fair there should also be a provision of i3ppeal with final appellpte stage 
at the level of Addi/ Dy Comptroller and Auditor Gen·eral at the headquarters of C&AG's office, . . . ' .. · . . -. 

)• I 

' ' 
' ' - ' . ,. ' . \ 

.3. C&AG'S AUDIT JURISDICTION,'_. 

3.1 Accountability'ofPublic Sector Undertakings(P.SU's) 
. ,. . ! -· ' 

I ' 

18. · Where autonomous bodies are created under a specific act, the statute setting them 
provides for the audit arrangement. 'There· are a ,n-umber of c_orporations, particularly in financial 
sector such as -nationalised banks , ,IDBI, lf=CI', UC which ·have been kept·outside the ambit of 
C&AG's audit . This is possibly on the ground that. government audit is not suitable. and 
hamstrungs their commercial operations .. Audit of public ,enterprises 'by C&AG has always 
remained a controversial issue. In the 50's when· PSU's were being set-up first time, there W!lre 
attempts to bar C&AG's jurisdiction but the then C&AG resisted and the matter was resolved by 
amending the Companies Act and providing for supplementary audit of government companies 
by C&AG. Subsequently in the ?O's, as: a result of recommendatio~ of Administrative Reforms 
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Commission, an Audit Board system was introduced to provide commercial type audit-for PSU's. 
In the wake of current privatisation programme, government is making _policy pronouncements 
that government portion of equity will be brought down to_ a level of 49 or 26 percent. 1his .is 
ostensibly being done to free them from government control including audit as they would no 
longer fall within the definition of government company. -Will this not tantamount to evasion of 
public accountability as by retaining sizable share-holding government could still exercise policy 
control over these compimies but will not be an_swerable to Parliament? - . 

19. There is an opposite view that government control and agencies such as CBI, eve, and 
CAG hampers decision making and risk taking necessary for a commercial organisation and 
largely responsible for their poor performance. Public enterprise managers and experts argue 
that in an era of globalisation and liberalisation where competition is the new mantra government 
companies have to be provided the same level field as their compEl?f"S in private sector if they · 
have to survive tl_!e market forces. They should therefore be given autonomy and supplementary · : 
audit by CAG be done away with. 

20. In U.K nationalised industries were kept outside C&AG's audit from the beginning. 
However, British practice was more of .an exception. France and Italy which have large public 
enterprises including banks fall within the jurisdiction of state audit. In USA under the Corporation 
Control Act, financial transactions of wholly owned corporations are audited . by_ General 
Accounting Office. 

21. Keeping above factors in view what should be the best audit mechanism for public 
enterprises? 

3.2 Evasion of Audit 

22. Of late there has been tremendous change in the pattern of public expenditure due tci the 
policy of devolution of administrative functions and parceling out certain activities to non
government organisations. A substantial part of public funds are "transferred through. compl13x 
financing arrangements 16 these autonomous bodies -and NG0's which have mushroomed ",in 
thousands. How to verify that they have properly utilised the money and fulfilled the objective is a 
major challenge, as CAG has no access to their book of accounts. Presently Chartered 
Accountants <;ertify their accounts which forms the basis of utilisation certificates furnished by 
them. Is this arrangement satisfactory? 

23. Government has set up District Rural Development Agency (DRDA),as a .registered 
society headed by an elected 
representative, in every district of 
the country to which Central/ State 
goverr.111t:n! grants are given 
directly. DRDA's pass on money to 
Zila Parishad's for various poverty 
alleviation programmes. No 
satisfactory system of audit of 
DRDA/ ZP has been developed 
although money spent by them 
comes from the Consolidated Fund 

Accounts department must not be afraid of courting 
unpopularity. They must not go about always saying 
things, which will please their superiors. I do hope 
that these peopl<> v1ho are the watch dogs , so to say 
, of the public runds or the tax-payer's money will 
exercise great vigilance and control and see'fo it that 
we get a proper return for every rupee we siienq and 
there is, a proper utilisation of public funds. - , 

Dr S Radhakrishnan 

of India /State and a staggering some of about. Rs 10000 crs is spent annually.· Chartered 
accountants certify their Annual Accounts on the basis of perfunctory information. available to 
them regarding usage of money and they do not a,utomatically fall within the audit jurisdiction of 
C&AG. 
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24. It is for consideration whether a Constitutional provision be made, that altbodies which 
are publicly funded, fall within the audit mandate of Comptroller and Auditor General and any 
stipulation , which ousts his jurisdiction would be held ultra -vires. 

3.3 Local (Third Tier of) Government- Panchayats and Municipalities 

25. Consistent with the philosophy gf devolution of powers and strengthening of local self 
government institutions, the constitution, composition, power and duties of Panchayats and 
Municipalitjes were enshrined. in the Constitution by making 73'? amendment in 1993. Bulk of 
finance for panchayats I municipalities comes from government but there is no satisfactory 
arrangement for their audit-Article 243 J and 243 Z states.• The Legislature of a state may, by 
law, make provisions with· respect to the maintenance of accounts by the Panchayatsl 
Municipalities and the auditing of such accounts." Hardly any State has made· law in this regard. 
The old arrangement continues' and the Examiner Local Fund Accounts, which functions under 
the Finance department, audits the accounts of these bodies. With the policy of progressive 
empowerment of the self- governing institutions receiving greater emphasis with attendant 

-prospect of sizable percentage of state funds being handled by these institutions appropriate 
public audit mechanism need to be considered. 

26. It may be noted that keeping in view the importance of Local bodies in England an Audit 
Commission has been constituted in 1982 for auditing Local Authorities and National Health 
Service. Similarly in France, Regional Courts of Accounts have been created in 1982 as part of 
wider policy of decentralisation which is empowered to audit all local authorities. 

27. There is need for placing accounting and audit arrangement of Panchayats and 
Municipalities on sound footir1g. and it is for consideration whether a Central legislation be 
enacted, with Comptroller and Auditor General having authority to lay down accounting and 
auditing standards and general superintendence over such audit. 

4. QUALITY OF AUDIT• PROBLEMS DUE TO C&AG'S HIGHLY CENTRALISED SET-UP 

4.1 Lack of Quality due to Unwieldy Structure 

28. If Indian Audit and Accounts Department (IAAD) is to be given more teeth to be effective 
it must ensure very high standards of performance. Administrative departments often voice 
criticism of the manner of functioning of Audit department. They point out that audit often takes 
trivial objections, does petty fogging, and has a negative fault finding approach rather than 
coming out with solutions to the problems being faced by administration. Audit is also criticised for 
preparing reviews on the working of scient[fic and technical departments and on issues relating to 
economic policy making about which it has no expertise. There is considerable merit in these 
observations. 

29. Much of the problems arise due to the existing structure of IAAD, which is highly 
centralised with all powers concentrated with C&AG in person or in his headquarter office with 
very little delegation to State Accountants Generals or Principal Directors of Audit who perform all 
the accounting and auditing functions.This tells upon the efficiency of the State Accountant's 
General and other field outfits and effects their morale. The problem can be seen from the fact 
the C&AG personally approves about 20 Audit Reports for Union Government and 75 Reports for 
State Governments. In addition C&AG has to certify Finance and Appropriation accounts of the 
Union government as well as each of the State governments and UT's having a separate 
legislature before they are placed in their respective Houses. Each of about 100 odd Audit 
Reports of the Central and State governments which the C&AG produces annually runs into 200 
to 250 pages. It is humanly not possible to read through 20000 lo 25000 pages of highly technical 
literature dealing with subjects as complicated as taxation laws, purchase of defence equipment 
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etc., least of all to give any direction regarding meaningful conduct of audit. ltis time to do some 
serious thinking on the issue and develop a more decentralised functioning ·of the institution of· 
C&AG. 

4 .2 P·ublic Audifln India '-:Violation of Principles of Federal Structure· 

30. Most of the problems·of the.Indian Audit & Accounts department arise from the fact that 
the organisational structure of. C&AG is not in consonance with the federal arrangement as 
envisaged ·in the Constitution. While we have a ·separate legislature, Governor and a High Court 
in every State there is no separate Auditor General. It is important to remember that the 
Constitution makers were conscious of this fact and draft Constitution as originally prepared had 
recommended separate Auditor General -for every State. The-original draft prepared by the 
drafting Committee, headed by Dr B R Ambedkar and submitted to- the President of the 
Constituent Assembly on 21st May 1948, contained the following provision:-

31. Auditors-in-Chief for the States- "Art 210(1) The Legislature of the State for the time 
being specified in the First Schedule may by law provide for the appointment of an Auditor-in
Chief for the State and whe_n 'such a provision has been mad_e an Auditor- in· Chief for that State 
may be appointed by the Governor in his discretion and the Auditor -in-Chief so appointed shall 
only'be removed from office in the manner and like grounds as a judge of the High Court of the 
State." "The draft Constitution had a 'provision for control of Auditor General of India over State 
Auditor General. Art 210(6) read. as follows :" Nothing in this article shall derogate from the power 
of th!) Auditor .General of India to give such directions in respect of the accounts of the States for 
the time being specified in Part I of the first schedule as are mentioned in article 126 of this 
Constitution." The drafting committee had made the aforesaid provision on the· basis of 
Government of India Act of 1935 which had envisaged sepatate Auditor General for the 
Provinces.-, · 

32. The provision of draft Constitution got amended at the stage when draft articles· ca~e for 
approval of Constituent Assembly on the basis of the recommendation of an Expert Committee 
which suggested doing away with provision of Provincial Auditor General.'Was this a right step? 

4.3 Position in other Federal ~puntries 

33. Ev;iry country with federal structure has a provision of separate _Auditor General for the 
provinces / states. Thus in Germany the Feder<JI Court of Audit (FCA) and· th1 constituent states 
known as Laender are autonomous independent unit of government audit. Ttiey not subordinate 
to one another, share audit responsibilities and may perform joint audits. In USA the General 
Accounting -Office perfqrms audit of federal government only. There is Auditor General· in each 
State ·.vho enjoys separate legal status and is free ·to devise his, systems to make his audit 
effective.' Similar .i~ the position in Canada and Australia where an act specifies provincial 
Auditor General's responsibility to examine the accounts of the province and its various agencies 
and requirement to.report to the Assembly on the governments stewardship of public funds . .In 
UK, CAG audits central government expenditure only. Following devolution in 1999, new Auditor 
Generals h_ave been set up, in Scotland and Wales to audit the expenditure of new Parliament and 
Assembly. There has been a separnte Comptroller and Aliditor,General for Northern Ireland since 
the foun,diition of the state in 1921 

4.4 No legal status to State AG fn India 

34. · -As stated above-the.provision for a separate Auditor General for the States was deleted 
at the stage of final passing:of the draft Constitution. Nevertheless for audit of State finances the 
C&AG has to be accountable to State legislature and this was secured by inserting a provision in 
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Article 148 and 149 of the Constitution stating that the Auditor General of Union will perform 
duties ' in relation· to accounts of the States', and ' his reports will be s_ubmitted to the G_overno_r of 
the State who shall .cause the·m to be laid before the Legislature of the States'. This position is 
somewh~t anomalous: If C&AG is to ·perform duties in relation to.Acco!Jnts of tlie State he should 
be available to State legislature and attend meetings of the State Public Accounts Committee. But 
how can one single individual discharge this function for 25 States? As matters stand today the 
Accountant General of the State di~charges all the duties prescribed in the Constitution on behalf 
of the C&AG. Gjvef! this position it. is ill)perative that a legal provision is made to this effect. 

35. It is therefore for consideration that in order to make_ State audit effective independent 
Auditor Generals for the States who have the .same status as a High Court Judges are created by 
amending the Constitution. The appointment of State Auditor General be made with the approval 
of President of India on the basis of recommendations of an independent Committee headed by 
C&AG and qualification for holding the post be )aid down. However the Auditor General of India-. 
should have.power of superintendence. over Sti!te Auditor Generals, in policy matters relating to 
accounts and audit, in the same manner that Supreme Court has over the High Courts. 

4.5 Indian Audit and Accounts s·ervice and Department 

36. Even if separate Auditor General's for State's are created, the existing status of IA&AS 
need not be disturbed and its members .-"---~--------------~ 

The Judiciary has the power even to declare a law 
invalid when the Legislature has exceeded its 

· powers. Similarly the office of the Comptroller and 
, Auditor General ... has, the power to . call to 

account any officer, however highly placed, so far 
as State moneys are concerned. · 

Dr Rajendra Prasad 

continue to be posted in the Accountant 
General's / Auditor General's offices as 
hitherto, on the basis of a policy_ evolved 
through Audit Services ,Board 
(comprising of representatives of. ·cAG 
and State Auditor General's) which could 
be constituted ·for the purpose .. Their 
current status of staff serving in the 
IAAD need not be changed, and they may continue to be Central government servants. However, 
the newly created State Auditor General's,' will have final say regar~ing their, recruitment, 
promotion, transfer etc within some kind. c/f uniform policy· which could be worked out by 
consultation amongst CAG's office and the State Auditor General's. , · 

:· . .·' 

5. NEED FOR COLLEGIATE DECISION: AUDIT COMMISSION 

' ' I 
37. In most advanced democratic countries Audit Reports which are placed in Parliament are 
finalised through an Audit Board or Audit Commission system in which all the senior officers of 
the state a_udit dep_artment are represented. In· Germany the··Federal Court of Audit Act sets out 
the constitutional status of Bundesrechnungshof. All its members enjoyjudicial independence-and 
a constitutional status similar to that of judges. The Large Senate which 'is the ·mairi decision 
making body consists of 16 members and includes President, Vice President and the Directors of 
Audit. In France the C_our des Comptes,., i_s, presided by Premier, pre?ident,.anil 'has .seven 
chambers with 15 members. The Gour alw\lys acts ?Sa collegiate body, whether in a judicial or 
non-judicial capacity. The draft annual reports.on the ·accounts of the state and the management 
of the state services, agencjes arid co"mpanies a're brought before ;the complete bench presided 
over by the Presid~nt of the Gour. In Jap~n there is an Audit C_ommission consisting of three 
Commissioners. All major decisions ,pe~a_ining11 _\o ,:i.udit are, •_ia~en·,~Y. the Audit Commission 
including finalisation of the Audit report. In Korea the Board of Audit is composed of seven 
Commissioners including the chairmal).,Decisi9ns_pn policy issue~. such as audit and in~Jection, 
are taken with th~ approval of_ the.Council of Commi~sioners. · 



38. In our country there is no system of finalisation of audit reports through a formal , 
committee system in which the Dy CAG/ Accountant· General /. Principal Directors of Audit , 
participate. The audit reports both_ of the Central and State governments are processed on files 
by the Dy CAG and Addi Dy CAG and approval of C&AG taken.The expenditure ·and revenue 
transactions of the• government have increased hundred folds with tremendous growth in 
government's activities after independence. /Us simply not possible for one individual viz. C&AG 
to be responsible for all audit work of Central as well as State government. There is need for 
wider sharing of responsibility. The existing system results in neglect of audit and poor quality of 
Audit Reports. There is also no system of discussion with Secretaries to government / heads of 
department before the Audit report is finalised. This leaves yawning gap in the Report, facts and 
conclusions are often challenged with the 'result that the main purpose of audit viz. improvement 
of th~ administrative set-up and the systems and procedure takes a back seat. 

39. The existing system needs an overhaul. Audit Reports should be finalised through 
collegiate decision making of an Audit Commission in which all the D,v CA G's and Addi Dy CA G's 
should be represented besides C&AG. The position of C&AG should be that of primes inter 
pares. · For proposed Audit Commission tb be effective its members should be given a status 
similar to that of a High Court Judge with age of retirement as 62 

6. APPOINTMENT OF COMPTROLLER AND AUDITOR GENERAL 

40. Thc office of C&AG embodies an institution .of great importance. However, an institution, 
however exalted,. is only as good !IS the incumbent holding it. Do qualified individuals get 
appointed to the post? The Constitution grants C&A!3 independence and an exalted status ( 
Article 148 )· he is appointed by President by a warrant under his hand and seal, has the same 
status as a Supreme Court judge, cannot be removed from office, his conditions of service cannot 
be varied to his disadvantage, his salary is charged_ on the Consolidated fund of India etc. During 

· last three decades the appointment of C&AG has always been mired with controversy. From the 
time the Constitution came into being in 1950, the four C&AG's appointed to the post, were senior 
members of the Indian Audit & Accounts' Service . However from 1978 onwards the last four 
incumbents, are .from the Indian Administrative Service(IAS). The appointment of C&AG who do 
not possess the requisite background of auditing and accounting has been subject of severe 
criticism by Chairman of the Public Accounts Committee, press, public spirited men, Officers and 
Staff association of the Audit department. 

. . 
41. The Indian Constitution does not lay down qualification for the post of C&AG nor the 
manner of his selection. However the matter was discussed during the Constituent Assembly 
debates held in May 1949. From the debates it seems that framers of the Constitution's intention 
was that a · person who had sufficient knowledge of finance and accounting ·systems and had 
practical experience of the work of Finance department and had worked as Accountant General 
would only be appointed. However, in practice this assurance has not been honored by 
successive governments. 

42. Position in Other Countries : In India we have been following British traditions of 
parliamentary democracy and the post of C&AG has been patterned on British model. In U.K an 
act to strengthen Parliamentary control and supervision of expenditure of public money by making 
new provision for appointmeni and status of C&AG and establishing a National Audit Commission 
was enacted in 1983. The relevant provision regarding appointment of C&AG requires that the 
Prime Minister and Chairman of the Committee on· .Public Accounts should jointly select the 
incumbent and get it ratified by the House of Commons. In Australia Comptroller and Auditor 
General is appointed by the Governor General on the recommendation of the Minister, after the 
Minister has referred his recommendation to ttie Joint Committee of Public Accounts and Audit 
and the Committee has approved the same. 
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43. In USA under the 
Budget and Accounting Act of 
1921, the Comptroller General 
of the United States and the 
Assistant Comptroller General of 
the United States shall be 
appointed bY, the President with 
the advise and consent of the 
Senate. The Congress 
participates in the selection of 
the· Comptroller General by 
providing a list of · candidates 
from which the President may 
choose and by confirming the 

UK - National Audit Act 1983 
1.-(1) The power of her Majesty under section 6 of the 
Appointment Exchequer and Audit Departments Act 
1866(appointment of Comptroller and Auditor General) 
shall be exercisable on an address presented by the 
House of Commons, and no motion shall be made for 
such an address except by the Prime Minister acting with 
the agreement of the chairman of the Committee of 

. Public Accounts. 
(2) The Comptroller and Auditor General shall by virtue 

of his office be an officer of the House of Commons. 

appointment: The GAO Act of 
1 \)80 further amplifies the selection process of Controller General, and stipulates e_stablishing a 
Commission to recommend the name for the post. 

44. In Germany the Bundestag and Bundesrat ( Parliament ) shall elect the president and 
Vice President of Bundesrechnuhof, without debate. In Japan the Commissioners of the Board 
of Audit are appointed by the Cabinet, with the consent of both Houses of the Diet. In Korea the 
Chairman of the Board of audit is appointed by the President with the consent of the National 
Assembly. Similarly in Thailand the appointment of Auditor General must receive prior approval 
of national Assembly. 

45. In India it is necessary that the appointment of C&AG is kept outside the ~xclusive 
purview of the Executive. Recommendations regarding his appointment should be made by an 
independent committee. One could suggest that the committee should consist of the Prime 
Minister, Finance Minister, the Leader of the Opposition of the Lok Sabha and Chairman of the 
Public Accounts Committee, There is also need to prescribe qualification for appointment to the 
post and a person who has substantive experience of public sector accounting and auditing 
systems should only be appointed. 

46. The period for which GAG is presently appointed is 6 years with 65 as'age of retirement. 
The President, Vice- President, members of Public Service Commission are all appointed for a 5 
year term. There is a strong case to prescribe 5 year term with age of retirement at 65. 

7. C&AG-AND PARLIAMENT INTERFACE 

7.1 Relations with. Public Accounts Committee 

47. The Comptroller & Auditor General audits the accounts and submits his Report to 
Parliament / State Legislature which are automatically remitted to the Public Accounts 
Committee(PAC) / Committee on Public Undertakings( COPU). Parliament has constituted PAC 
and COPU under Rule 308(1) and Rule 312 A of the Rule of Procedure and Conduct of Business 
of Lok Sabha. . 

7.2 Excess.Expenditure - Violation of Constitutional Provision 

48. In many States PAC's have not been able to discharge even the Constitutional obligation 
of regularising "excess expenditure" over budgetary grants. Under Article 205(b) of the 
Constitution, if any money has been spent on any service. in excess of the amount granted for 
that service in the Annual .Financial Stat~ment, lt would need regularisation by the Legislative 
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A_ssembly. Under the Rules of Business framed by the Legislatures, the PAC examines the 
explanatory notes furnished by the Ministry/ department and the circumstances leading to such 
e1tcesses and ·presents a report to the Legislature recommending · regularisation of excess 
expenditure. As.on March 1999 Excess expenditure" of the order of about Rs 94314 crs has not 
been regularised iri ·various States. The position of some of the States is as follows :,J&K: Rs 
22767crs, -UP :Rs-13618crs ,.Assam : Rs 12569crs, Bihar :RS 6059 crs. Thus in almost all the 
States huge amount of public money has been spent in violation of budgetary control envisaged 
in the Constitution and fraught with the risk of misappropriation of public money. 

49. There 'is no time limit prescribed for placing Appropriation Accounts certified by 
Comptroller and Auditor General in Parliament/ State Legislature and the regularis;iti6n of 
excess expenditure over voted grants by the PAC. There is need for making statutory provision 
regarding the dates by which· Appropriation Accounts is subrilited to Parliament/ Legislature. The 
Controller General of Accounts/ Accountant General should submit the same to C,I\G by 3d" 
September and CAG should certify and arrange to place it in Parliament/ Legislature by 3d" 
December of the following year to which the accounts relate. It is .also for consideration whether 
a provision needs _to be made that excess expenditure over voted grant be regularised by PACI 
Parliament/Legislature before the close of next financial year. In UK under the Act,' the Treasury 

· is required to submit accounts to Comptroller and Auditor General by 30th September and he is 
required to certify .the same and present to Parliament by January of the following year to-which 
the- accounts relate: in New Zealand under the Public Finance Act of 1989, the Treasury-is 
required to forward the annual financial statement to the audit office by 30th August following the 
end of the financial year and the· Audit office is _required to give its opinion within 30 days of 
receipt and the same should be tabled in the House within six days of receipt by the Treasury. 

7.3 Strengthening PAC 

50. The two Parliamentary Committees PAC and COPU are able to examine only a few 
paras and reviews out of large number of audit reports submitted to them which defeats the very 
purpose of parliamentary.- financial control and the accountability of Executive· which, the 
Parliament is required to enforce. For example ducing 1997-9_8 out of 16 Reports submitted to 
Parliament containing 1209 paras/ reviews the number of paras I reviews selected for 
examination was 76, out of which only 16 could be discussed by the PAC. In States there is-a 
huge backlog of work before the PAC's, 

51. In order to strengthen parliamentary control over executive it is necessary .to devise a 
system which envisages that PAC examines all the reports submitl'ed by CAG and, submits its 
recommendations to Legislature within a time limit of say 18 months. This is possible only if the 
volume of CAG's Audit reports is reduced and their quality and content improved and only 
matters of critical importance are included in the Audit Reports.( Other financial irregularities 
noticed during audit need to be settled with the concerned Ministries/ departments through 
forums such as Audit Committees which need to be devised in consultation with Ministry of 
Finance). For.PAC to function effectively and its members to d_evelop specialisatio~. the life of -
PAC be made -five.years co0extensive with the life of Parliament/ State legislature with on~- third 
of members retiring every year. It for consideration whether PAC be. given a Constitutional status 
with clearly defined mandate, duties and functions. 
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7 .4 C&AG and Parliament 

52. In parliamentary democratic form State audit tends to be classified as part of the 
legislative branch as the institution has developed over time to implement the power of the purse. 
State audit with its -access -10 · information and revlew of governinental activities, fulfills an 
increasingly important role in providing legislature with detaile_d reliable information necessary for 
control. A realisation of this fact has lead to major restructuring of the audit department in U.K 
with the passing of the National Audit Act of 1983. Under the act C&AG has been made an 
officer of the House of Commons. Another Commonwealth country Australia has fallen in line 
with British system and under a 1997 act Auditor General will be an independent officer of 
Parliament. In U.S.A the General Accounting Office from the time of its constitution in 1921, has 
been recognised as an agency within . the legislative branch of the government and enjoys a 
special working relationship with the American Congress. 

It is for consideration whether C&AG should be made an officer of the Lok Sabha. so that 
he could work in greater cooperation with Parliament and its Finance committees with a view to 
make parliamentary financial control more effective. 

8. ACCOUNTABILITY OF C&AG • EXTERNAL AUDIT 

53. The importance of audit mission, and what it entails by way of resources deployed by 
agencies subject to audit, underlines the importance of subjecting the State audit to regular and 
perceptive scrutiny. It is necessary that State audit demonstrates that its own operations stand 
the test of professional soundness, efficiency and effectiveness._ · 

54. In India there is no external audit ·ot C&AG's outfit. In practice C&AG nominates one of 
the Accountant General under him as an auditor for C&AG's office. This is not a very satisfactory 
arrangement. Commonwealth countries such as U.K and Australia have made legal provision not 
only for audit of National Audit Office by independent auditors but scrutiny of budget estimates by 
a parliamentary committee which oversees its functioning. It is for consideration whether an 
external audit arrangement be made C&AG's set-up in line with the practice in UK. 

' . 

• I 
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QUESTIONNAIRE 
ON 

EFFICACY OF PUBLIC AUDIT SYSTEM IN INDIA: 
C & AG - REFORMING THE INSTITUTION 

Public response is sought. to be elicited for making major reforms in the institution of C&AG to 
make its functioning more effective: 

1) Should the appointment of C&AG be taken-. out of the exclusive purview of 
Executive and a high level independent committee consisting of Prime Minister, Finance 
Minister, l..eader of Opposition in Lok Sabha and Chairman of Public Accounts Committee 

· be constituted to ·select him? Is there ;fcasefor reducing the term of office of Comptroller 
and Auditor General from present 6 years to 5 years. 

Should qualification for the post of Comptroller and Auditor General be laid down and 
persons having extensive experience of the functioning of public audit _and accounts 
systems should only be eligible to hold the office? (Refer Section VI) 

2) · Countries having federal structure such as USA, Germany, Canada, Australia and now 
U .K have separate Auditor General's for provinces. Should public audit systems conform to 
the federal stru!=ture of our country and constitutional status and autonomy be given to 
the State Accountant ,General and his status made equivalent to a High Court Judge so 
that he. can effectively discharge his responsibility to the State Legislature? In• that case 
should he be appointed by the President of India on the recommendations of an independent 
committee headed by Comptroller and Auditor General? How should a relationship that exists 
between Supreme Court and High Court be built between Comptroller and- Auditor. General and 
the· State Accountant General with the later functioning within the overall policy framework of 
C&AG of India (Refer: Section IV) 

3) Countries such as Germany, France, Japan and South Korea work through a system of 
Audit Court / Audit Board with members enjoying high legal status with President of the Court / 
Board's position that of primus inter pares. Should the office of CA&G be restructured and 
broad 1based by_ creating an Audit Commission which should have existing Dy CAG's 
enjoying the status of High Court Judge as. members and function on the principle of 
collegiate decision for all policy matters relating to audit and accounts? (Refer Section V) 

4) Audit officers in most countries such as New Zealand, Japan, Germany, France, Korea, 
China and Thailand have been entrusted with judicial powers so that they ensure that State 
money and property is safeguarded. Should quasi- judicial powers as available under 
Commission of Enquiry Act be given to senior officers of the· Audit department who 
should have' authority to summon public officials to give evidence on oath, surci:,arge 
them if they find that he has caused loss of State money and property through fraud, 
negligence and improper use and If that is not possible advise the Department where they 
are working to take disciplinary action under the Conduct Rules? (Refer Section 2) 

~ 

5) Presently Public Corporations in the banking and financial- sector do not fall within the 
jurisdiction of Comptroller and Auditor Generalls audit. However, government· companies are 
subject to state audit under the Companies Act. Are public enterprises at a disadvantage due to 
presence of C&AG's audit in the context of globalisation and competition and a level playing field 
is not available to them? What should be the audit arrangement for Public Enterprises which 
should fulfill requirements of public accountability without impairing their commercial 
autonomy? (Refer Section 3.1) 
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6) A large number of autonomous bodies, NGO's and public funded institutions which 
receive substantial government grants escape C&AG's audit jurisdiction due to complex financing 
arrangements. It is for consideration that a Constitutional provision be made that• all bodies 
which are publicly funded fall within the ambit of Comptroller and Auditor General's audit 
and any stipulation which ousts his jurisdiction would be,ultra-vires . (Refer Section 3.2) 

7) With the policy of progressive empowerment of the local. self-governing institutions 
receiving greater emphasis with attendant prospect of sizable percentage of State funds being 
handled by these institutions, appropriate public audit mechanism needs to be considered. What 
should be the accounting and audit arrangement of Panchayats and Municipalities and 
whether a Central legislation be enacted, with Comptroller and Auditor General( or the 
proposed Auditor General for the States) having authority to lay down accounting and auditing 
standards and general superintendence over such audit? (Refer Section 3.3) 

8) Public Accounts Committee's have not been functioning effectively and most of the 
reports of C&AG remitted to it remain unexamined defeating the principle of parliamentary control 
over public funds pr(slscribed under the Constitution. In the States a sum of over Rs 94000 crs of 
"excess expenditure" over voted Grants is awaiting regularisation under Article 205(b) of the 
Constitution. To make the functioning of PAC effective should a time-limit, of say 18 
months be prescribed, for it to examine tfle reports of C&AG and submit its 
recommendations? To develop expertise should the life of PAC be made five years, co
extensive with the term of legislature, with one-third of its members retiring every year. 
Should Constitutional status be given to Public Accounts Committee with clearly defined 
duties and r~sponsibilities. (Refer Section 7.2 & 7.3) 

9) Public audit institutions tend to be classified as part· of legislative branch as they help 
legislature to implement power of the purse. In U.K and Australia C&AG has been made an 
officer of the House of Commons. What should be the relationship between C&AG and 
Parliament. Should practice similar to UK be followed in our country.? (Refer Section 7.3) 

10) In UK Public Accounts Commission examines the budget and appoints the auditor of the 
National Audit Office. What should be the arrangement for audit of the office of the 
Comptroller and Auditor General? Should• an exiernal agency be entrusted this task to make 
the system transparent? (Refer Section 8) 
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I. Introduction 

1.1 Probity in governance is an essential and vital requirement for an efficient and effe"ctive system of 
Jovemance and for socio-economic development. An important requisite for ensuring probity in 
iovernance is absence of corruption. The other requirements are effective laws. rules and regulations 
ioverning every aspect of public life and, more important, an effective and fair• implementation of those 
laws, etc. Indeed, a proper, fair and effective enforcement of law is a facet of discipline. Unfortunately for 
India, discipline is disappearing fast from public life and without discipline, as the Scandinavian 
economist- sociologist, Gunnyar Myrdal, has pointed -out, no real progress ·is possible. Discipline implies 
inter alia public and private morality and a sense of honesty. While in the West a man who rises to 
positions of higher authority develops greater respect for laws, the opposite is true in our country. Here, 
the mark of a person holding high position is the ease with w_hich he can ignore the laws and regulations. 
We are being swamped by a culture of indiscipline and untruth; morality, both public and private, is at a 
premium. This paper ·explores whether some legislative measures can be designed to ensure probity in 
governance. It is true that instilling a sense of discipline among the citizens is more the function of the 
society, its leaders, political parties and public figures and less a matter which· can- be legislated upon. 
Even so, things have come to such a pass that measures need to be contemplated. 

2. Menace of corruption in public life 

2.1 Corruption is an abuse of public resources or position in public life for private gain. The scope for 
corruption increases when control on the public administrators is fragile and the div[sion of power 
between political, executive and bureaucracy is ambiguous. Political corruption which is sometimes 
inseparable from bureaucratic ·corruption tends to be more widespread in authoritarian regimes where the 
public opinion i:md the Press are unable to denounce corruption. The paradox of India, however, is that 
in spite of a vigilant press and public opinion, the level of corruption is exceptionally high. This may be 
attributed to the utter insensitivity, lack of shame and the absence of any sense of public morality among 
the bribe-takers. Indeed, they wear their badge of corruption and shamelessness with equal elan and 
brazenness: The increase of opportunities in State intervention in economic- and social life has vastly 
increased the ppportunity for political and bureaucratic corruption, more particularly since politics has 
also become professionalized. We have professional politicians who are politicians on a full time basis, 
even wh,,n out of office. India is rated at 73 out of 99 countries in the corruption perception index 
prepared by a:· non-governmental organisation, ·Transparency International. Corruption today poses a 
danger :iot only to the quality of governance but is threatening the very foundations of our society and the 
State. Corruption in defence purchases, in other purchases and, contracts tend to underme the very 
security of the State .. Some of fhe power contracts, are casting such financial burden upon some of the 
States that the very financial viability of those States has fallen into doubt. There seems to be a nexus 
between -terrorism, drugs, smuggling, and politicians, a fact which was emphasized in the Vohra 
Committee Report, 

2.2 Corruption has flourished because one does not see adequately successful examples of 
effectively prosecuted cases of corruption. Cases, poorly founded upon;· half-hearted- and incomplete 
investigation, followed by a tardy and delayed trial confluence a morally ill-deserved but a legally 
inevitable acquittal. The -acceptance of corruption as an inexorable reality has led to silent reconciliation 
and resignation to such wrongs. There needs to be a vital stimulation in the social consciousness of our 
citizens - that is neither has a place in the personal nor social•. It is true that the present process of 
withdrawing the State from various sectors in which it should have never entered or in which it is not 
capable of performing efficiently may reduce the chances of corruption to some extent but even if we 
migrate to a free market economy, there has to be regulation of economy as distinct from restrictions 
upon the industrial activity. The requirements of governance would yet call for entering into contracts, 
purchases and so on. · , 

• What a far cry from Sir Warren Fisher's remarks that the Civil Service exacted from itself "'a higher standard than 
that required by nonnal standards of personal honesty and integrity,' because it recognizes thai the State is entitled 
to demand that its servants shall not only be honest in fact, but beyond the reach of suspicion of dishonesty. Civil 
Servants are not meant to allow their judgement or integrity to be compromised in fact or by reasonable implication 
(See The Executive in the Constitution, Terrence Dainfith & Alan page, Oxford, p.87) 
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2.3 The Scandinavian economist-sociologist, Gunnyar Myrdal, had described the Indian society as a 
'soft society'. He also clarified what the expression 'soft society' means. According to· him, a soft"society 
is: (a) one which does not have the political will to enact the laws necessary for its progress and 
development and/or does not possess the political will to, implement the laws, even when made, and (b) 
where there is no discipline. In fact, he has stressed the second aspect more than the first. According to 
him, if there is no discipline in the society, no real or meaningful development or progress is possible. It 
is the lack of discipline in the society - which expression includes the administration and structures of 
governance at all levels• - that is contributing to corruption. Conruption and indiscipline feed upon each 
other. One way of instilling the discipline among the society may be to reduce the chances of conruption 
and to deal with ii sternly and mercilessly wherever it is found. For this purpose, the inadequacies in the 
criminal judicial system have to be redressed. Conrupfion is also anti-poor. Take, for example, the,Public 
Distribution System (PDS) and the welfare schemes for the poor including Scheduled Castes (SCs) and 
Scheduled Tribes (STs). It is well-known that a substantial portion of grain, sugar and kerosene oil 
meant for PDS goes into black-market and that hardly 16% of the funds meant for STs and SCs reach 
them - all the rest is misappropriated by some of the members of the political and official class and 
unscrupulous dealers and businessmen. The famous economist, Lale Mehbub-UI-Haq succinctly and 
poignantly set out the ill-effects of conruption in a South Asian country like ours. He said: 

"Corruption happens everywhere. It has been at the center of election campaigns 
in Italy and the United Klngdolli, led to the fall of governments in Japan and 
Indonesia, and resulted In legislative action in Russia and the United States. But, 
if conruption exists in rich, economically successful .countries, why should South 
Asia be worried about it? The answer is simple: South Asian conruption has four 
key characteristics that make it far more damaging than corruption in any other 
parts of the world. ' 

r.,tfrst, corruption in South Asia occurs up-stream, not down-stream. Corruption at 
, . the top distorts fundamental decisions about development priorities, policies, and 

projects. In industrial countries, .these .core decisions are taken through 
transparent competition and on merit, even though petty conruption may occur 
down-stream. 

Second, conruption money in South Asia has wings, not wheels. Most of the 
conrupt gains made in the region are immediately smuggled out .to safe ·havens 
abroad. Whereas there is. some capital flight in other countries as well, a greate~ 
proportion goes into investment., In other words, it is more likely that corruption 
money in the North Asia Is used to finance business than to fill foreign accounts. 

Third, conruption in South Asia often leads to promotion, not prison. The big fish -
unless they belong to the opposition - rarely fry. In contrast, industrialised 
countries often have a process of accountability where even top leaders are 
investigated and. prosecuted. For instance, former Italian· Prime Minister Bellino 
Craxi was forced to live in exile in Tunisia to escape extradition on conruption 
charges in Rome. The most frustrating aspect of conruption in South Asia is that 
the conrupt are often too powerful to go through such an honest process of 
accountability. 

Fourth, corruption in South Asia occurs with 515 million people in poverty, not 
with per capita incomes above twenty thousand dollars. While conruption in rich 
rapidly growing countries may be tolerable, though reprehensible, in poverty 
stricken South Asia, It is political dynamite when the majority of the population 
cannot, but to massive human deprivation and even more extreme income meet 
their basic needs while a few make fortunes through conruption. Thus conruption 
in South Asia does not lead to simply Cabinet portfolio. shifts or newspaper 
headlines inequalities. Combating corruption in the region is not just about 
punishing conrupt politicians and bureaucrats but about saving human lives. There 
are two dimensions of conruption. One is the explottative corruption wtiere the 
public servant exploits ·the helpless poor citizen. The other Is collusive conruption 
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where the citizen corrupts the public servant by a bribe because he gets financially 
better benefits. Collusive corruption-depends on black money."" 

2.4 It may be recalled that the Supreme Court had given certain directions in -the case of Vineet 
Narain vs. Union of India (AIR 1998 SC 889) for conferring statutory status upon the Central Vigilance 
Commission and to insulate the Central Bureau of Investigation and the .Enforcement Directorate from 
political control and pressures. In the said decision, the Supreme· Court referred with approval the 
recommendations of •Lord Nolan Committee® on Standards in Public Life in the United· Kingdom. The 
following principles of public life, of general application, were commended by the court: 

"Principles of public life~: 

5. The general principles of conduct which underpin public life need to be restated. 
We have done this. The seven principles of selflessness, integrity, qbjectivity, 
accountability, openness, honesty and leadership are set out (later on). 

Codes of conduct: 
6. All public bodies should draw up codes of conduct incorpor~ting these 
principles. . , 

Independent scrutiny: 
7. Internal system.s for maintaining standards should be supported by::ind~pendent 
scrutiny. · '' •'• 

Education: 
8. More needs to be done to promote and reinforce standards of conduct in public 
bodies: in particular through guidance and training, including induction training." • 

The Seven Principles of Public Life are stated in the Report by Lord Nolan, thus -

"The Seven Principles of Public Life: · 1 ' 

Selflessness: , 
Holders of public office should take decisions solely in terms of the publ!c interest. They 
should not do so. in order, to ·gain financial or other material benefits for. themselves, their 
family, or their.friends. ' · 

Integrity: 
Holders of public office· should not place themselves · u~der any financial :or other 
obligation to outside individuals or organizations that mig~t influen9e them in the 
performance of their official duties. ·, 
Objectivity: 

. In carrying out public business, including making public appointments, awarding 
contracts,' or recomll)ending individuals for rewards and benefits, holders of public office 
should"make choices on merit. · · , ' ; 

' ' 
Accountability: , · ! :: 
Holders of public office are accountable for their decisions and actions 10: the pLblic and 
must submit themselves to whatever scrutiny is appropriate to their office. · . . . . ' 

• Perhaps like a Marienthal study, a study. needs. to be undertake n what is the eITecls. of prolonged ·coITUption'! 
Have not the capacities and morale of the citizen so greatly impaire~ by years of corrllption? The relentless upward 
progression of fiscal deficit accentuated by the profligacy of the States, 13 Stale Governments unable to pay their 
bloated bureaucracies, is the backdrop in which corruption needs to be understood. See a telling passage: Upendra 
Baxi: Liberty & Corruption, p.3 (Eastern Book Company) 
® See Vol. I of Lord Nolan's Report (1995). 
1 See AIR 1998 SC 889 (at pages 916-917) 
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Openness: . 
Holders of public office should be as open .as possible about all the decisions and 
actions that they take. They should give reasons for their decisions and restrict 
information only when the wider public interest clearly demands. 

Honesty: 
Holders of public office have a duty to declare any private interests ·relating to their 
public duties and to· take steps to resolve any conflicts arising in a way that protects the 
public Interest. 

Leadership: 
Holders of public office should promote and support these principles by leadership and 
example.•. 

2.5 The Supreme Court observed further: 

"These principles of public life are of general application in every democracy and· 
one is expected to, bear them in mind while scrutinizing the conduct of every holder 
of a public office. It is trite that the holders of public offices are entrusted. with 
certain powers to. be exercised in public interest alone and, therefore, the office is 
held by them in trust for the people. Any deviation from the path of rectitude by any 
of .them amounts to a breach of trust and must be severely dealt with instead of 
being pushed 1.Jnder. the carpet. If the conduct amounts to an offence, it must be 
promptly investigated and the offender against whom a prima facie case is made out 
should be prosecuted expeditiously so that the majesty of law is. upheld and the rule. 
of. law vindicated. It is the duty of the judiciary to enforce the rule of law and, 
therefore, to guard against erosion of the rule of law." (see AIR 1998 SC 889, at 
page 917) 

2.6 An instance and consequence of the adverse effects of corruption on Indian economy can be 
gauged from the following statement by Prem Shankar Jha, a keen observer of Indian economy: 

"So far, despite adopting some of the most libe1111 foreign investment laws in Asia, 
India has not succeeded in seducing even one major international corporation into 
using it as a global production platform. All the Foreign Direct Investment that has 
come has been bent upon exploiting the domestic market for consumer goods and 
durables. In a frank discussion in Singapore, fund managers and corporate 
executives revealed that the main reason why they were not prepared to mesh 
India into their global production plans was that even afte[ they· had obtained all ~ . ..,, 
the clearances from the Central and State Governments, they remained at the, ~ · • · 
mercy of local bureaucrats and politicians. Any one 'of them co~ld stop their' 
operations, and threatened to do so if they were not given an adequate',:, 
'inducement'. Every change of government in a state led to a fresh set of 
demands and a fresh set of negotiations with the new incumbents. To sum it up, 
·the Chinese took larger bribes, but delivered security of investment in return. 
Petty bureaucrats who transgressed this principle received a bullet in the back of 
the head in a football stadium. In India, by contrast, they prospered while the 
enterprise sickened or died.". 

3. · Certain measures required to be taken for ensuring probity In governance: 

3.0 For ensuring probity in governance, several measures are necessary, some of which are 
mentioned hereinbelow: 

A. Need for enforcing section 5 of the Benaml Transactions (Prohibition) Act. 1988: 

3.1.1 While many provisions of the Benami Transactions (Prohibition) Act, 1988 are salutary
0

;, it is 
necessary to take •-note of some of the anachronisms in the said Act.· The expression "benami 
transaction" is defined in clause (a) of section 2 ofthe said Act. The said clause reads as under:- . . , 
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'(a) 'benami transaction" means any transaction in which property is transferred to one person for 
a consideration paid or provided by another person;'. 

3.1.2 This definition appears to be ·susceptible to unchartered application taking in bona fide 
transactions which do not injure public interest - say, a father buying a flat for his child, paying the price 
in instalments. If the money for purchase is accounted for and it is a transaction of advancement, it 
should not be voided. This is the true meaning and purport of the definition. The Act, a statute containing 
nine sections, perhaps requires to be modified and strengthened. Section 3 prohibits a person from 
entering into any benami transaction. Be that as it may, the Act prohibits 'benami transactions" and 
disables any person from claiming that though the property stands in another's name, he himself is the 
real owner. This Act, enacted as far back as 1988 by Parliament, contains a very salutary and much 
desired provision in s_ection 5 which reads thus: · 

"5. Property held benaml liable to acquisition:- (1) All properties held benami 
shall be subject to acquisition by such authority, in such manner and after 
following such procedures, as may be prescribed. 

(2) For the removal of doubts, it fa hereby declared that no amount shail be 
payable for the acquisition of any property under sub-section (1 ).". 

3.1.3 It is evident from a reading of section 5 that ii can become effective and operational only when 
rules are made under section 8 prescribing the authority, the manner and procedure following which 
benami properties can be acquired by the State (without paying any compensation). In fact, section 8 
expressly conl!l"rPlates rules being made by the Central Government for carrying out the purposes of the 
Act. It is surpns,ng that the Central Government has not so far thought it fit to make rules for the above 
purpose. The Act is of general application; it applies to every benami transaction, whe(her the persons 
cgncemed are public servants or not. It is imperative that this is done forthwith, thus fulfilling the 
legislative mandate. 

3.1.4 Perl}aps, it may be safer to have a separate and exhaustive law relating to public servants. A . 
law in relation to '"public servants" as defined by section 2(c) of the Prevention of Corruption Act, 1988 
and section 21 of the Indian Penal Code is a prime necessity. Such an Act must be comprehensive in 
nature and must also deal with acquisition of assets of public servants. The law must provide the manner 
in which properties can be held by the wife, miAor children, near relations of. a public servant and should 
stipulate that if circumstances show that they are benamidars of the public servants (which expression 
should be defined in the same manner as in section 2(c) of the Prevention of Corruption Act, 1988 and 
section 21 of the Indian Penal Code), the same should warrant a special provision which would declare 
the effects of holding of such assets. The statute may also provide that if proper statutciry procedures of 
-reporti~g and verification are nor followed, the burden of proof may be placed on the holder of the 
property to show that the same was not acquired by him benami. It is also suggested that amendments to 
the Transfer of Property Act, 1882 and the Registration Act, 1908 should be made by which acquisition or 
transfer of property ·in favour of or by a public servant would only be through registered instruments 
warranting prior scrutiny or post-transaction scrutiny. (In Delhi, majority of property transactions are done 
only on the basis of power of ·attorney and wills; no registered, documents are ever executed- which 
incidentally means a substantial loss of public revenue by way of stamp duty and registration charges). 
This may be made applicable even in relation to transactions by which even though a. final ·conveyance 
may not be executed, yet interest _in property may be sought to be passed de facto. The provisions may 
cover not only the public servants but all those within the faniily of the public servant. l'here must exist a 
clear definition of the family of 'the public servants·. The Companies Act, 1961, which has enabled the 
near and dear ones of the corrupt to float fabulously rich companies through complex cyclical money in 
poring also needs to be amended. The status - financial and.property matters - of a' public servant needs 
lo be brought under the proposed comprehensive law relating to public servants. We sug·gest 'that in. the 
law, there should be a monitoring mechanism not composed of officials di the executive government 
(since the executive government can misuse such provisions to retaliate against unwilling civil servants) 
;but an independent Ombudsman who will regulate ,the civil service. It is needless to ad~ that in addition 
lo stringent provisions relating to public servants, public opinion should · encourage concurrent inward 
digestion of the principles (See The Executive and the Constitution, page 94). 

3.1.5 . It may be recalled that the Benami Transactions (Prohibition) Act, 1988 was made by Parliament 
about thirteen years ago. 11. conferred the ·rule-making power upon the Central Government for the 
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purpose inter alia to make rules prescribing the requisite matter contemplated by section 5. The 
Government has singularly failed in discharging the duty placed upon ii by Parliament. It is true that 
Parliament has not prescribed any time limit for the purpose, bui this is no answer. It is never done. In 
any event, the Central Government must have made the rules within a reasonable time. A period of 
thirteen years is too long. Central Government cannot frustrate the intent and object of the Parliament by 
its inaction.. Indeed, it is under a statutory obligation to take measures to effectuate the said provision, if• 
the same has'not yet been done. : 

3.1.6 We mu.st al~o clarify that the principle of the decision of. the Supreme Court in AK Roy has nc;, 
application here. Firstly, that was a case of 'conditional legislation' (power to bring a constitutional 
provision/enactment into force). Secondly, the matter related to the constitutional amendment (to Article 
22) effected in 1979 and the case befo~e the Supreme Court came up in 1981 i.e., within about two 
years. But when the very same question came up before the Supreme Court in 1994 in A.G. of India vs 
Amratlal Prajivandas, the nine-Judge Constitution Bench made certain pertinent observations. While 
observing that it was not necessary to decide the said question for the purpose of that case, the Court 
noted with approval the argument of the Counsel that such delay on the part of Central Government was 
not reasonable and that the Parliament while enacting the said amendment Act could never have 
contemplated that it would be converted into a dead letter by the Central Government by its inaction ..: 
deliberate or otherwise. · 

3.1.7 We are, therefore, of the opinion that at least now the Central Government should enact a 
comprehensive law on public servants. Such a measure would act as a· salutary check-a deterrent -
upon corrupt public servants and would certainly be a measure to ensure probity in governance. 

3.1.8 In this connection, it is necessary to point out the inadequacies in the existing la~. namely, the 
Prevention of Corruption Act, 1988 and.the Indian Penal Code. Mere prosecution under the IPC or the 
Prevention of Corruption Act (PCA) is not sufficient, apart from the fact that such prosecutions are ve'¼· 
rarely launched and even when they are, the conviction is much too rare. Unless the fruits of corruption 
are taken away, you would not be fighting the corruption truly and effectively. A law for forfeiture."of 
property of corrupt public servants otherwise then through the route of conviction is absolutely essential. 
In other words, wherever a public servant is found to have screened the illegally acquired assets in the 
name of a benamidar, action should be taken under this Act and the Rules framed thereunder, and those 
assets acquired by Stale without any compensation, as indeed provided for expressly by the Act. For 

Othis purpose, tfe)appropriate authority (like the one specified under section 5 of PCA) should be clothed 
with the necessary powers of investigation, verification, enquiry and the power to gather and receive 
information from any .source, authority, institution or organization. So far as the public servants are 
concerned, different authorities may be specified in the States and at the Centre. So far as Union and 
State Ministers are concerned, appropriate authorities have to be created. For non-public servants, 
.appropriate authorities, may also have to be specified. The only obligation of such authorities should be 
to observe the principles of natural justice. It would not be a case of conviction by criminal courts .- it 
would be a purely civil remedy - against corruption. The burden of proving .that the property is, not held 
'benami' should be placed upon the holder of such property/asset. 

B. Misfeasance in Public Office -A Remedy 

3.2.1 The Supreme Court· in an innovative exercise, examined executive actions of two former Union 
Ministers .. It found that one of them allotted petrol pumps in favour of fifteen.persons which were plainly 
vitiated by lack of transparency, nepotism and arbitrariness. The allotments made mostly in favour of the 
relations of the Ministers or members of his staff. In the case of the other Minister, the Court found that 
illegal allotments had been made in relation to occupation of Government accommodation. The Court, 
while taking the view ttiat no public servant could arrogate himself the power to act in a manner which · 
was plainly i3rbitrary, observed: 

"It is high time that .the public servants should be held personally responsible for their 
mala fide acts in the discharge of their functions· as public servants. With the change 
in socio-economic outlook, the public servants are being entrusted with more and 
more discretionary powers even in the field of distribution of government wealth in 
various forms. We take it to be perfectly clear, that if a public servant abuses his office 
either by an act of omission or commission, and the consequence of that is injury to an 
individual or. lo~s of public property, an action may be maintained against such public 
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servant. No public servant can say "you may set aside an order on the ground of mala 
fide but you cannot hold me personally liable". No public servant can arrogate to 
himself the power to act in a manner which is arbitrary."n. 

3.2.2 On the question of allotments, the Court opined how the Minister who was executive head of the 
department held a position of trust. The court observed: 

"The government today - in a welfare State - provides large number of benefits to the 
citizens. It distributes wealth in the form of allotment of plots, houses, petrol pumps, gas 
agencies, mineral leases, contracts, quotas and licences, etc. Government distributes 
largesse in various forms. A Minister who is the executive head of the department 
concerned distributes these benefits and largesse. He is elected by the people and is 
elevated to a position where he holds a trust on behalf of the people. He has to deal 
with the people's property in a fair and just manner. He cannot commit br~ach of trust 
reposed in him by the people .... A transparent and objective criteria/procedure has to be 
evolved ... .". 1 

3.2.3 The Supreme Court directed one Minister to pay a sum of Rs. Fifty lakhs by way of exemplary 
damages to the government. Likewise, the other Minister was asked to pay a sum of Rs. Sixty lakhs by 
way of exemplary damages. The Court, in both the cases, concluded that the actions of the Ministers 
amounted to a misfeasance of public property. · 

3.2.4 The Supreme Court relied upon the well stated position in Ramana Deyaram Shettey and 
Lucknow Development Authority to hold that in the matter of grant of largesse, the Government and its 
officials were expected to act in a fair, just and transparent manner and that if they acted in a malicious 
and deliberate manner causing injury to the citizens of the State, they could be held liable for damages. 
Rookes v. Barnard was relied upon to hold that exemplary damages could be awarded for "oppressive, 
arbitrary and unconstitutional action by the servants of the government.". The Supreme Court then 
concluded: 

"We are of the view that the legal position that exemplary damages can be awarded in a case 
where the action of a public servant is oppressive, arbitrary · or unconstitutional is 
unexceptionable" [para 12 at page 598 of the decision in 1996 (6) sec 593]. The same principle 
was reiterated in the decision concerning the other Minister. It y,ould not be out of place to 
mention that the Supreme Court followed several other English decisions besides Rookes v. 
Barnard in arriving at its decision. Indeed the Court pointed ·out that the principle of Rookes v. 
Barnard was expressly affirmed by the House of Lords in Broome v. Cassell (1972 AC 1027). 
The Court also referred to the decision of the Court of Appeals in A.B. v. South West Water 
Services Ltd. (1993 (1) All E.R. 609) as following and affirming the rule in Rookes v. Barnard. It 
may also be mentioned that as late as 1996, the U.K. High Court has held in Three Rivers 
District Council v. Bank of England (1996 (3) All E.R. 558), following earlier decisions that: 

"The tort of misfeasance in public office was concerned with a deliberate and 
dishonest wrongful abuse of the powers given to a public officer and the purpose of 
the tort was to provide compensation for those who suffered loss as a result of 
improper abuse of power. It was not to be equated with torts based on 'an intention 
to injure, although it had some similarities to them. The tort could be established in 
two alternative ways: (a) where a publfc officer performed or omitted to perform an 
act with the object of injuring the plaintiff (i.e. where there was iargeted malice); and 
(b) where he performed an -act which he knew 'he had no power to perform and 
which he knew would injure 'the plaintiff. Accordingly, malice, in the· sense of an 
intention to injure the plaintiff or a person in a class of which the pTaintiff was a 
member, and knowledge by tlie· officer both that he had no power to, do the act 
complained of and that the act or omission would probably (but not _that it would 
necessarily or inevitably) injure the plaintiff or such a person, were alternative, not 
cumulative, ingredients of the tort. To act with such knowledge was to act in· a 
sufficient sense maliciously'.". · 

n See Common Cause, A Registered Society Vs. l.Jnion of India, AIR 1996 SC 3539 at page 3551 (paragraph 25) 
I • 
See AIR 1996 SC 3538, at page 3550 (paragraph 21). · 
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3.2.5 This statement of law is indeed a faithful reiteration of the law ·laid down by the0Court of Appeals 
in Bourgoin ·s.A. v. Ministry of Agriculture (1985 (3) All E.R. 585). . 0 

• 

3.2.6 These decisions, certainly, were welcome and enhanced the image of the Supreme Court in the 
public eye. The decisions established ·that courts were concerned with public servants and ministers 
could not escape consequences of their ·mala fide acts and orders. The decisions, in substance, 
demonstrated the· adage that "howsoever high you may. be, the law is above--you". The decisions 
reinforced the rule of law and not that of men and further that public servants must develop a respect for 
public property and, above all, that public office is a Jrust and not a charter of corruption, nepotism and 
pers~nal gain. 

3.2.7 However, the principle enunciated in the above decisions were overruled in a subsequent 
decision of the Supreme Court in a review petition filed by one of the Ministers. A reading of the judgment 
(reported in AIR 1999 SC 2979) discloses that the review petition was allowed on the following grounds: 

The petitioner before the court "Common Cause", a registered society, was not one of the 
applicants for allotment of petrol outlets and therefore has not ,suffered any legal injury by the unlawful 
allotments made by the Minister. If so, "how could'then a finding of commission of misfeasance in public 
office by the petitioner (the Minister) be recorded in proceedings under Article 32 and that too at the 
instance of "Common Cause" on the basis of a Press report". Maybe, Common Cause was justified in 
agitating the said question by way of public interest litigation but that effort has already succeeded 
inasmuch as the 15 illegal allotments were quashed. But the Court was not entiHed to go further and 
hold that the ,Minister has committed the tort of misfeasance in public office and to award exemplary 
damages on that basis. 

Damages can be awarded for a tortious act to a particular plantiff who has suffered loss on 
account of the said tortious action; "mere allotment of petrol outlets would not constitute 'misfeasance' 
unless other essential elements were present". True, it is that allotment of 15 outlets by the Minister was 
wholly unjustified and was an instance of wanton misuse of power, yet "it falls short of 'misfeasance in 
public office' which is a specific tort and the ingredients of that tort are not wholly met in the case". 
Hence, there was no occasion to award exemplary damages. 

Exemplary damages can no doubt be awarded against the public servants in. certain situations 
but not In a case like this. The decision of the House of Lords in Rookes- v, Bernard as affirmed in 
Broome v. Cassell cannot be accepted; "if we were to apply the rule in Rookes v. Bernard as upheld in 
Cassell and Company Limited v. Broome invariably and unhesitatingly and were to award exemplary 
damages ·in every case involving government officers or government servants, the result would be 
appalling". 

. I 
The Court further observed: "The petitioner does not on becoming the Minister .... assume the 

role of a 'trustee' in the real' sense nor does a 'trust' come into existence in respect of the- government 
properties". · 

Examined from the. point of view of criminal br~ach of trust as defined in section 405 of the Indian 
Penal Code, the 'power to allot' cannot be treated as 'property' within the meaning of section 405 IPC 
that is capable of being misutilised and misappropriated. -

The direction to initiate criminal proceedings against the Minister concerned was violative of the 
right to life an~ liberty guaranteeq to him by article 21 of the Constitution. 

In exercise of its powers ,under Article 32.of tlie Constiiution, ii was not· permissible for the 
Supreme Court "to direct the government to pay the. exemplary damages to itselF. . (This ·was so held 
obviously on the footing that a Minister of the government is part ·of the Govemm_ent and therefore the 
Government cannot be directed to pay damages to itself,) · 

3.2.8 While the moral vigour of the decisions rendered in the aforesaid cases needs to be respected. 
Whether the principle of damages for a tort of misfeasance must necessarily involve an ingredient of 
jnjury to an agreed individual needs to be re-examined. The principle'on which liability can be placed on 
public servants·must be clear and must also be a fair principle consistent with need to act fearlessly and 
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must not be capable of comprehending bona fide actions, though may be concerned, of civil servants. It 
is necessary that the principle must promote good governance. By way of example, we may r_efer to the 
Andhra Pradesh Cooperative Society's Act, 1964. Section 60 thereof provided that when an office bearer 
who was entrusted with the organization, affairs of management of the society, misappropriated or 
fraudulently retained any money or was guilty of any breach of trust, his conduct could be inquired into 
and an ceder requiring him to repay or restore the money or property by way of compensation would 
follow. It is necessary to enact as a part of a comprehensive law relating lo public servants, !he principles 
on the basis of which misfeasance can be rendered punishable. The principle must ensure that the 
wrong-doing is palpably evident, and given the barest standards of foreseeability, no two views are 
possible. It is then, and then alone, that the public servant is exposed to damages. Likewise, the 
pri~ciple may deal with both the situations, i.e., a situation where a definite injury had been caused to a 
third person and secondly where a declaration of wanton abuse of power can be arrived at by satisfying 
judicially manageable standards. Public servants in both !he cases must be visited with !he imposition of 
damages. Likewise, the principles 'of quantification of damages need to be defined since arbitrariness in 
arriving at figures may well become an area (of non-liquet) where 'no human law and justice may ever 
reach'. While· drafting the legal provisions, there must be an examination of the basic power structure, 
the composition of the elite, of their fundamental structures in [see W. Michael Reisman, Folded Lies: 
Bribery, Crusades and Reforms, 69-73 (1973)]. It is necessary !hat the principles must be clear and 
achieve !he desired result since there have been far too many moral crusades bu! few successful 
prosecutions. While adjusting !he bona fides or mala fides of an executive act, !he matter should be one 
which is determinable contemporaneously with reference lo clear standards of foreseeability. 

3.2.9 Section 60 of !he Andhra Pradesh Cooperative Societies Ac!, which carries the heading 
"Surcharge" reads as follows: 

"60. Surcharge,• (1) Where in the course of an audit under section 50 or any inquiry 
under section 51 or an inspection under section 52 or section 53, or the winding up of a 
society, ii appears !hat any person who is or was ent[Usled· with !he organization, affairs 
or management of !he society or any past or present officer or serva11I of the society 
has misappropriated or fraudulently retained any money or other property or has been 
guilty of breach of !rust in relation to !he society or has caused any deficiency in the 
assets of the society by breach of !rust or wilful negligence or has made any payment 
contrary lo !he provisions of !his Act, !he rules or !he bye-laws, the Registrar himself, or 
any person specially authorized by him in !his behalf, of his own motion or on the 
application of !he committee, liquidator or any creditor or contributory, may inquire into 
!he conduct of such person or officer or servant and make an order requiring him lo 
repay or restore !he money or property or any part thereof with interest at such rate as 
!he Registrar or !he person authorized as aforesaid thinks just or to contribute such 
sum lo !he assets of !he society by way of compensation in respect of !he 
misappropriation, misapplication of funds, fraudulent retainer, breach of. trust or wilful 
negligence as the Registrar or !he person authorized as aforesaid thinks just: 

Provided that no order shall be passed against any pers\>n referred to in this sub
section unless the person concerned has been given an opportunity of making his 
representation. 

(2) This section shall apply notwithstanding !hat such person or officer or servant may 
have incurred criminal liability by his act." 

3.2.10 It may be remembered !hat a cooperative-society has an elected managing committee lo run 
and manage Its affairs/business and also staff appointed lo assist !he persons in management in their 
duties. Both elected members and !he employees so appointed are within !he ambit of the above section. 
There is no reason why !his principle cannot be extended to the governing machinery at the Union and 
State level,, where too elected members form the government and run and manage !he affairs of the 
State with the assistance of a permanent bureaucracy.' Even !he statutory authorities should be within the 
purview of this rule. The protective clauses usually found in enactments only save the_ authorities from 
any suit or prosecution in respect of acts done by !hem in 'good faith'. The protection does not and 
should not extend lo acts done mala fide. Where !he mala fide action causes loss to the State, i.e. people 
as such. the State must be entitled to recover !he loss from !he concerned official/ authority. 
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3.2.11 Several other enactments concerning the cooperative societies enacted by the various States 
too contain similar provisions. 

3.2.12 A comprehensive law needs to be enacted to provide that where public servants cause loss to 
the State by their mala fide actions or omissions of a palpable character to be defined. they should be 
made liable to make good the loss caused by him to the State and.' in addition. would be open to the 
imposition of exemplary damages. The principles must include cases of misuse of official position and 
acts outside.authority. The expression 'public servant' must be extended to 0all public servants as defined 
in the Indian Penal Code and in the Prevention of Corruption Act. · 1988. which expression has been 
interpreted to include Members of Parliament. Members of State Legislatures and Councils and • 
Ministers. Such a law woul9 have the merit of obviating several questions like whether Government can 
be asked to pay damages to itself. whether the power to grant or allot some benefit can be called I 
·property'. whether such action of the public servant consfilutes a "tortuous action'. whether damages/ i 
exemplary damages can be awarded for such• acts. and if so. on what basis and to what extent, whether 
public office is a trust and questions of 'locus' standi' and so on. It would also contribute to avoidance of 1 

myltiplicity of proceedings and would be more effective than a mere criminal prosecution, whether under 
IPC or PC Act. The law must, however. proviile that proceedings thereunder can be taken on the basis , 
of information received including an audit report or a report of any commission, committee or body 
competent to examine the relevant facts. The authority empowered to take proceedings must be an 
independent high level officer/agency whose tenure, conditions of service and independence should be 
firmly and fully guaranteed as has been done in the case of Central Vigilance Commission.er. , Different 
authorities may .be prescribed for different classes of public servants, For example Ministers and 
Legislators may constitute one category, Group A officers may constitute. another category and so on. 
Classification can also be done department-wise, This is, however, a matter for the 
Parliament/Legislature to decide. It may be appropriate for the Parliament and also State Legislatures on 
similar lines to enact a new comprehensive law to deal with public servants witli reference to their public 
functions, relationship with the State as well as the examination of their personal effects and private 
properties, The fact, however, remains 'that such a course has become.absolutely essential and urgent. 
The public servants must be put on notice that they will be responsible to make good the loss caused by 
them to the State by their mala fide acts, to use a comprehensive expression to done the grounds 
mentioned herein above - that they should no longer be under the cosy impression that all that would 
happen in such a case is that their mala fide order or action would .. be set aside by the Court but that 
nothing would happen to them personally, They should be made aware that a mala fide act or action on 

. their part carries the liability for damages/compensation. Creating personal liability of this kind would 
contribute greatly to good governance aod would emphasise the need for transparent, fair and honest 
exercise of power, It would in no way dampen the initiative of the Ministers or officials nor would it inhibit 
them in any manner in effective discharge of their functions. A responsible government and the concept 
of accountability are not anti-thetical to good governance; on the contrary they promote it - they 
contribute to public good. Mere errors of judgment or bona fide mistakes would ~ertainly not expose the 
public servants to such a consequence but where their actions are mala fide, i.e., falling within any of the 
six grounds mentioned hereinabove, they should be held responsible. If such acts re-suit in loss to the 
State, they must be made liable to make good the same, 

C. Necessity for a law providing for confiscation of Illegally acquired· assets of public 
servants 

3.3.1 In the decision reported in Delhi Development Authority v, Skipper Construction Co. /Pl Ltd. (AIR' 
1996 SC 2~05), the Supreme Court made the following observations: 

" .. , a law providing for forfeiture of properties acquired by holders of 'public office' 
(including the offices/posts in the public sector corporations) by indulging in 
corrupt and illegal acts and deals, is a crying necessity in the present state of our 
society. The law must extend not only to - as does SAFEMA - properties 
acquired in the name of the holders of such property but also to properties held in 
the names of his spouse, children or other relatives and associates. Once it is 
proved that .the holder of such office has indulged in corrupt acts, all such 
properties should be attached forthwith, The law should place the burden of 
proving. that ·the· attached properties were not acquired with the aid of 
monies/properties received in the course of corrupt deals upon the holder of that 
property as does SAFEMA whose validity has already been upheld by this Court 
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in the aforesaid decision of the larger Constitution Bench. Such a· law has 
become an absolute necessity, if the canker of corruption is· not to prove the 
death-knell of this nation. According to several perceptive observers, indeed, it 
has already reached neai-fatal dimensions. It is for the Partiame_nt to act in this 
matter, if they really mean business." 

3.3.2 Indeed, in the above case the Supreme Court followed the Jaw laid down by a nine:judge 
Constitution Bench in Attorney General of India v. Amratlal Praiivandas [1994 (5) SCC 54] while dealing 
with the constitutional validity of the Smugglers and Foreign Exchange Manipulators (Forfeiture of 
Property) Act, 1976 (13 of 1976) which provided a similar forfeiture of illegally acquired assets of 
smugglers and foreign exchange violators. The nine-judge Bench, in a unanimous decision observed 
that the laudable object behind the said enactment was: 

"to forfeit the illegally acquired properties of the convict/detenue irrespective of the 
fact that such properties· are held by or kept 'in the name of or screened in the 
name of any relative or associate as· defined in the said two Explanations. The 
idea is not to forfeit the independent properties of such relatives or associates 
which they may have acquired independently but only to reach the properties of 
the convict/detenue or.properties traceable to him, wherever they are, ignoring all 
the transactions with respect to those properties.". 

3.3.3 SAFEMA, it may be pointed out, placed the burden of proof squarely upon the smuggler and 
foreign exchange manipulator to establish that the assets owned- by him or by the members of his family 
have been lawfully acquired. It was pointed out in the said nine-judge Bench decision that such a course 
was inevitable in the light of the faci that only the person who acquired properties can explain how he has 
come to acquire those properties and ihat it is not possible for the authority to do so. It was observed in 
the said decision: · · ·.' , 

The violation of foreign exchange laws· and· Jaws relating to export and import 
necessarily involv,es violation of tax laws. Indeed, it is well known fact that over 
the last few decades, smuggling, foreign exchange violation, tax evasion, drugs 
and crime have all got mixed-up. Evasion of taxes is integral to such activity. It 
would be difficult for, any authority-to say, in the absence of any accounts or other 
relevant material that among the properties acquired by smuggl~r. which of them 
or which portions ·of them are attributable to smuggling and foreign exchange 
violations and which properties or which portions thereof are attributalile to 
violations of other laws (which the Parliament has the power to make). It is 
probably for this reason that the burden of proving that the properties specified in 
the show cause notice are not illegally acquired properties is, placed upo,n the 
person concerned. May be this is the case where a dangerous disease requires a 
radical treatment. Bitter medicine is not bad medicine. In law it.is not possible to 
say that definition is arbitrary or is couched in unreasonably wide terms.>.' . ." 

3.3.4 It is, therefore, quite appropriate that even in the proposed legislation to forfeit the properties of 
corrupt public servants, the burden of proof should be placed upon the holders of the property: This 
indeed is the principle of section 106 of the Indian Evidence Act. 1872. The said section along with the 
illustration appended to it reads as follows: · 

"106. Burden of proving fact especially within knowledge: When any fact is 
especially within. the knowledge of any person, the burden of proving that fact is 
upon him. ' 
Illustrations: 
(a) When a person does an act ' with some intention other than that which the. 
character. and circum~tances of the act suggest, the burden of proving that 
intention is upon him. ; 
(b) A is charged withdraveling on a railway without a ticket. The burden of . 

proving that he had a ticket is on him;" 

3.3.5 It is on this principle that in prevention of corruption statutes, the burden of proof is ve[Y often laid 
upon the accused. It has been held by the Supreme Court in C.S.D. Swami versus State (AIR 1960 SC 

601 



1. 

7) that " ... the Legislature has, thus, deliberately cast a burden on the accused not only to offer a , 
plausible explanation as to how he Cl!me by his large wealth, but also to satisfy the Court that his ', 
explanation was worthy of acceptance". This case was decided with reference to section 5(3) ! of ', 
Prevention of Corruption Act, 1947. The Court observed further " ... section 5(3). of the Act does not ; 
create a new offence but only lays down a rule of evidence, enabling the Court to raise a presumption of 
guilt in certain circumstances" - and thus an exception to the general rule of burden of proof in. criminal , 
cases. To the same effect is the decision in State of Maharashtra versus Wasudeo (1981 SC 1186). 
Constr~ing section .5, the Court held: "When section 5(1)(e) uses the words "for which the public servant .. 
is unable to satisfactorily accounr, it is implied that the burden is on such public servant to 'account for 
the sources for the acquisition of disproportionate assets", and _that if he fails to satisfactorily account for 
his.assets, he is liable to be convicted. 

3.3.6 It is pointed out by some that where the property has been acquired several· years ago, the 
person called upon to prove the sources of such acquisition·may be under a severe handicap, inasmuch 
as he may not have kept or preserved, the records relating to sources of such acquisition. This is however 
an aspect which the Court or Tri~unal would certainly keep in mind while determining whether the person 
has, discharged the burden that lay upon him. 

3.3.7 The philosophical. basis for such· confiscation was explained by the Supreme 'Court in, the 
Attorney General oi India, by invoking the concept of 'implied trust'. The relationship between the 
government and the public servant is of a fiduciary nature. In such a case, it was held, any benefit 
obtained by a fiduciary through a breach of duty belongs in equity to. the beneficiary. It was further 
observed that a gift accepted by a person in a fiduciary position as an incentive for breach of his duty 
constituted a brtbe and although in law it b~longed to the fiduciary, in equity he not only became a debtor 
for.the amount of the bribe to the person to whom the duty was owed, but he also held the bribe and any 
property. acquired therewith on 'constructive trust' for that person. Any increase in the value of such 
property belonged to the person injured/beneficiary and that in case of any diminution in the. asset, the 
wrong-doer was liable in person. It was also observed that unless there is a law providing for prompt 
forfeiture of illegally acquired assets, .they would be spirited away beyond our shores to safe havens and ,I 
numbered accounts. 

3.3.8 Acting upon the observations . of the Supreme Court in the above two judgments, the Law 
Commission of India submitted its 166th Report on "the Corrupt Public Servants (Forfeiture of property) 
Bill" recommending to the Cen\fal Govei"nment to introduce a Bill in Parliament for forfeiture of illegally 
acquired properties of corrupt public servants. A draft Bill was also enclosed to the said Report. It is 
again a matter of regret that the government has not thought it fit to take the desired steps. 

3.3.9 We are of the .opinion that a ·law as recommended hereinabove, has become· absolutely 
inescapable'in today's situation. It would clothe the State with an effeclive means of checking corruption. 
Nobody suggests that such an enactment would by itself check corruption. But even if a handful of cases , 
concerning some notorious)y corrupt persons are dealt with under such enactment, it will have a sobering 
effect upon other wrong-doers. 

D. Enactment of a Public Interest Disclosure Act 

3.4.1 One of the measures adopted in sever.al· western countries to fight corruption and mal
administration is enactment of Public interest Disclosure Acts, which are popularly called Whistle-blower 
Acts. The object of such enactments Is to improve accountability in government .and public sector 
organizations by encouraging people not to turn a. blind eye· to mal-practice taking place in.·their 
organizations and to report the same to the specified authority. The motto of the British Act (Public 
Interest Disclosure Act, 1998) is "Address the message rather than the messenger; and resist the 
temptation to cover up serious mal-practices". The Act provides for protection of Whistle-blowers· from 
dismissal and victimization by making appropriate provisions in that behalf. 

3.4.2 An experienced corrupt public servant knows how to circu_mvent internal control proceedings. 
Such person indulges in such activity either by himself or in collusion with others, whether employees 'or 
outsiders. Even so, wherever corruption or mal-practice takes place, it cannot but be that some or-th-!' · 
other person in the organization knows it or comes to know of it. The Act enables such person to lay • 
such information before the specified authority and thus promote public interest. It is true that'isuch 
Whistle-blowing has been looked upon until now with some kind of disfavour,. but recently a ·growing 
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recognition has dawned upon all concerned that the persons who sound the alarm of serious mal
practice, corruption or fraudulent activity in government or public sector organizations deserve public 
thanks and support rather than punished and humiliated for being 'disloyal' to their employers or 
colleagues. 

3.4.3 The Act is really aimed at improving accountability within the government and public •~ctor by 
allowing the employees to inform the appropriate authorities of organizational or individual wrong-doing 
either in a confidential manner or by a public- report. The Act should provide that the authority receiving \ 
such information should be an independent person and not be a part of the concerned government or \ 
public sector organization. If any . information is received by him confidentially containing some 
allegations, he must investigate the same without publicly humiliating the suspect or the Whistle-blower. 
He must adopt appropriate methods to ensure the same. It must also be ensured that the persons who 
lay correct and true information about such illegalities should be rewarded which need not necessarily be 
financial_ in nature. It _is equally necessary to ensure that this Whistle-blowing facility is not abused by 
malicious employees, out to achieve their personal grievance or vendetta. 

3.4.4 Indeed, it is now believed that the law and tne society must help create a culture wherein honest 
interchanges are respected and valued rather than punished. The Act must ensure that the informants 
are protected against retribution and any form of discrimination for reporting what they perceived to be 
wrong-doing, i.e., for bona fide disclosures which may ultimately turn out to be not entirely or substantially 
true. 

3.4.5 It must be recognized, at the same time, that there are certain pitfalls in such a measure in the 
sense that it is liable to be abused by persons out of vindictiveness or for the purpose·of retaliation or for 
claiming rewards. It must, however, be left to the appropriate authority to determine whether information 
laid before him confidentially is substantially correct information or whether the informant was acting bona 
fide or whether it is a totally false information actuated by malice or vindictiveness. There must be a 
provision for punishing persons who lay false information out of such inadmissible motives. 

3.4.6 It is believed in many developed countries that while there are certainly some risks inherent in 
such a legislative measure, it is better to run these risks rather than allow corruption and fraud to 
continue or-to leave the Whistle-blower to go to an outside agency. Undoubtedly, the balance between 
asking people to blow the whistle and telling them that they themselves could be subject to proceedings 

· for laying incorrect information, is a ,fine one. The situations arising under such a legislative measure, if 
handled sensitively, may certainly prove a step forward rather than a step backward in the fight against 
corruption and mal-administration. 

3.4.7: In the British Act, the person/authority specified to receive complaints of the above nature is 
called a regulator. 

3.4.8 As the London Borough, Lambeth says in its Whistle Blowin_g Charter, "if you believe something 
is wrong. speak out". 

3.4.9 In this connection, it would not be out of place to refer to an organization in U.K., "'Public Concern 
At·Work", active in this field which has received the: recognition of the government of the U.K. In their 
White Paper, 'The Governanc_e of Public Bodies', the government has accepted the important role 
Whistle-blowing can play in ensuring probity and accountability and in that connection' referred to the said 
organization as 'the leading organization in this field'. The said organization has published a number of 
papers espousing the cause of Whistle-blowing including some case studies. It is stated in one of their 
papers as below: 

"Standards in Public Life 

In policy terms the most important development in recent years has been the 
Nolan Committee's endorsement of whistle-blowing as a means of ensuring and 
demonstrating high standards in public bodies. Nolan:s 1996 recommendations, 
which are reproduced on the back cover, were accepted by the Major Government 
in its 1997 White Paper on The Governance of Public Bodies. The work of the 
Committee has also clarified the meaning of whistle-blowing. As th~ White Paper 
remarks, "The Nolan Committee used the term 'whistle-blowing' to mean the 
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confidential raising of problems within an organi~ation or within an independent 
review structure associated with _that· organization, not in the popular pejorative 
sense of leaking)nformation to the media." 

3.4.10 We have also looked into the whistle-blower Acts enacted by various countries viz., U.K., 
Australia, State of Michigan (USA) and Canada. We find that the Australian Act can serve as a model for 
our country, no doubt, with appropriate changes. • 

.. 
3.4.11 In this connection, we may refer to the episope-relating to "Pentagon Papers" which ultimately 
resulted in the decision of the U.S. Supreme Court in New York Times v. United States (1971) 403 U.S.-
713 = 29 L.Ed. 2d. 822. One of the employees, Daniel Ellsberg, working in the defence department,: 
came across a classified study entitled "History of the U.S. Decision-making Process on Vietnam P9licy".: 
The study disclosed that the U.S. govemmE1nt has been withholding from public true and _com~cti 
information regarding its involvement in Vietnam and that it· has been guilty of misrepresenting t9 the1; 
American people the issues and the facts relating to their involvement in Vietnam conflict and other: 
relevant facts vitally affecting the American lives and interests. He did not know whom to complain.:· 
There was no authority outside the government to whom he could turn. He therefore approached the two' 
leading U.S. dailies, The New York Times and The Washington Post with the material (he had secretly 
made copies of it). The employee was arrested and harassed for allegedly compromising the national, 
security. The government tried- unsuccessfully to block the publication-of the.said study, popularly-known• 
as 'Pantagon Papers' in the aforesaid dailies. The affair turned out to be a serious embarrassment to the 
U.S;government, and to its successive Presidents responsible for the American involvement in Vietnam. 

3.4.12 It is obvious that had there been an independent authority ('Regulator:) to whom the employee 
could have turned with the information in his possession and had such authority been, empowered to 
enquire into the matter and make-necessary orders - and if calle_d· for in public interest,.gone public with 
it, the .proceedings would have ended in an orderly manner and public jnterest served much· better and 
more promptly. It could also have ,saved many lives, both American and Vi~tnamese. It goes without 
saying that these disclosures led to public disenchantment with - nay, opposition to - Vietnam war in 
U.S. and.to its ultimate withdrawal from Vietnam on 30th Ap_ril, 1975. . . -

'l. -

3.4.13 . It is understood that the Law Com'mission of India is in the process of drafting a Public Interest 
Disclosure Bill, for forwarding it to the Government of India. 

E. Enactment of a· Freedom of Information Act 

3.5.1 Right to receive and the right to impart information has been held to be a part of freedom of 'i: 
speech and expression guaranteed by sub-clause (a) ofclause (1) of article 19 of the Constitution subjec! · 
of course to the reasonable restrictions, if any, that may be placed on such right in terms of and. to the 
extent permitted by clause (2) of the said article. It has been held by the Supreme Court· in Secretary, 
Ministry of l&B v. Cricket Association of Bengal (1995 (2) sec 161) that: 

'The freedom of speech and expression includes right- to acquire information and 
to disseminate it. Freedom of speech and expression is· necessary, for self
expression which is an important means of free conscience and self-fulfillment. It 
enables people, to contribute.·to debates·on· social and moral issues. It is thEl best 
way to find a truest model of anything, since it is only through it that the widest 
possible range of ideas can circulate. It is the only vehicle of political discourse so 
essential to democracy. Equally_ important is the role it plays in facilitating a_rtistic 
and scholarly endeavours of all sorts. The right to co111municate, therefore, 
includes right to communicate through any media that Js availi!ble whether print or 
electronic or audio-visual such as advertisement, movie, article, speech, etc. That 
is why freedom ·of speech and expression includes freedom of the press. The 
freedom of the press in turn includes right to circulate and also to determine th·e 
volume of such circulation. This freedom includes the. freedom to communicate or 
circulate one's opinion without interference to as large a population in the country, 
as well as abroad, as is possible to reach.". 
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;.2 The fundamental_ values underlying the concept of freedom of speech, and the functions that 
l freedom serves in a democratic society, are widely accepted. They can be summarized ih the 
lowing form: · 

First, freedom ·o_f speech is essential to the development of the in.dividual personality. The right 
express oneself a·nd to· communicate with others is central to the realization of one's ch~i- -:er and 

,tentiality as a human being. Conversely, suppression of'thought or opinion is an affront to a person's 
Jnity and integrity. In this respect freedom of speech is an end in itself, not simply an instrument to 
:ain other ends. As such it is not necessarily subordinate to other goals of the society. 

I Second, freedom ofspeech is vital to the attainment and advancement of knowledge. As John 
uart Mill pointed out, ·an enlighten·ed judgment is possible only if one is willing to consider all facts and 
,as, fro!" whatever source, and to test on~'s con'clusion against opposing views. Even speech that 
,nveys false information or maligns ideas, has valµe, for it compels us to retest and rethink accepted 
,silions and thereby promotes greater understanding. From this function of free speech, it follows that 
e right to express oneself does not depend upon whether society judges ttie communication to be true 
false, good or bad, socially useful or harmful. All points of view, even a minority of one, are entitled to 

l heard. · · 

i) Third, freedom of speech ·is a necessary· part of our system of democratic government. 
overeignty resides in the people; in other words, the people are the masters· and the government is their 
irvant. If the people are to perform their role as sovereign and instruct their·government, they must 
ave access to an information, ideas. and points of view. This right of free speech is crucial not only in 
atermining policy but in checking the" government in its implementation of policy, The implication of this 
Jsition is that the government has no authority to determine what may be said oi·heard by the citizens 
' the community. ( <', · 

•S I , 

1) Fourth, freedom of speech is vital to the process cit peaceful social change. It allows; ideas to be 
sled in advance before action is taken, it legitimizes the decision reached. and it permits adaptation to 
aw conditions without the use of force! lt'does not eliminate conflict in a society. but it does direct 
Jnflict into more rational, less violent, channels. In the words ot'Justice William J. Brennan in New York 
imes v. Sullivan (1964), speech may often be "uninhibited. robust, and wide-open". ' 

. . •, ' . '' 

.5.3 It would not be out of place to quote from the oft-quoted judgment of Brandies ·J. in Whitney v. 
alifornia, the following observ_aticin: · · 

" .... that the greatest r,;enace to freedom· is an inert people; that public discussion 
is a political duty; · and that· this should be a fundamental principle of the 
government.". · 

.5.4 It must be recognized at the same lime that today the freedom of expression _and',in particular 
1e freedom of information is under a grave threat. The· "free market-place of ideas:· !.. an expression 
sed in several U.S. Supreme Court judgments to denote freedom of speech and iexpression - is 
nalogous to the more general argument for a "fre·e market economy", as is opined by lMilton Friedman 
nd Jane Friedman in their book "Free to Choose". As indeed pointed out by Jerome Barroii (Access to 
'ress - A new First Amendment Right - 80 Harvard Law Review 1641-1967) ".' .. if ever there'were a 
elf-operating market place of ideas, it has long ceased to exist... ,There is inequality in the power to 
ommunicate ideas just as there is inequality in economic bargaining power; to recognize the latter and 
eny the. former is quixotic.: .. Changes in the communications industry have destroyed ·the' equilibrium in 
1at market.place. While it may.have been still possible in 1925 to believe with Justice H

0

oimes that every 
lea is "acted on unless some other belief outweighs it or some failure of energy' still~ the movement at 
s birth", it is impossible to believe it now. Yet the Holmesian theory is not abandonedieven though the , . , ' .r , 
.dvent of Radio and television has made even more evident that philosophy's unreality .. ' .. " Another jurist 
lerbert Marcuse. similarly argues that "under t~e rule _of• monopolistic meo[a - themselves the mere 
1struments of economic and political power - a mentality is created from which. right and wrong; true and 
alse are pre-defined whenever they affect the vital interests of society" (Repressive Toleran~e by Herbert 
~arcuse). ' 

1.5.5 How much more true all this sounds today when the television and other means of mass 
:ommunication have become all-pervasive and all-encompassing. What they _represent passes for . 
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information and truth and our ideas and views are imperceptibly formed by what we hear on televisio 
read in newspapers. 

3.5.6 It is true that Press and media perform an important and essential function in a democ1 
society and that notwithstanding their ownership being in the hands of business tycoons 
notwithstanding their dependence on govemment-spcnsored advertisel)lents, they ar.e performin! 
highly valuable and useful function as guardian of the citizens' right to know and their right to impart t 
ideas and views to the government and the public. As has been rightly observed: 

"The functions that freedom of the press performs in a democratic society are, in 
general, the same as those served by the system of freedom of expression as a 
whole. Freedom of the press enhances the opportunity to achieve individual 
fulfillment, advances knowledge and the search for. understanding, is vital to the 
process of self-government, and facilitates social change by the peaceful interchange, 
of ideas. More particularly the pre_ss has been conceived as playing a special role in: 
informing the public and in monitoring the performance of government. Oflen1 

referred to as the "fourth estate," or the fourth branch of government, an independent 
press is one of the principal institutions in our society that possesses the resources, 
and the capacity to confront the government and other centers of established 
authority. This concept of a free press was forcefully set forth by Justice Hugo L , 
Black in his opinion in New York Times Co. v United States (1971) (The Pentagon 
Papers case): "In the first Amendment, the Founding Fathers gave the free press the 
protection it must have to .fulfill its essential role in our democracy. The press was to 
serve the governed, not the governors. The government's power to censor the press 
was abolished so that the press would remain forever free to censure the 
government. The press was · protected so that It could bare the secrets of 
government and inform the people. Only a free and unrestrained press can 
effectively expose.deception in ,government.". 

"f?. - . ' 
3.5.7 The Press is thus an important agent in ensuring the citizens' right to receive and im, 
information as a measure of ensuring probity in governance. 

3.5.8 Realising the importance of the freedom of speech and expression including the freedom 
receive and impart information, some of the advanced countries have enacted Freedom of Informal 
Acts. The object behind these enactments is to ensure that the governmental activity is transparent, I 
and open. Except in matters of defence, atomic energy and matters concerning the security of I 
country, there is no room for secrecy in the affairs of the government. Whether it is• a matter of takinr 
decision affecting the people or whether it is a transaction involving purchase o~ sale of governm, 
property or whether the matter relates to entering into contracts - in all these matters, the governm, 
should act in a transparent manner which means that any and every citizen who wishes to obtain, a 
information with respect to any of those matters should be entitled to receive it. In this connection, ' 
may usefully refer to the Freedom of Information Act, 2000 enacted by the British' Parliament on. 3 
November, 2000. The main purpose of the Act is to implement the principles set out in the White Par 
insofar as it is appropriate to do so by primary legislation. Other matters will be dealt with in second; 
legislation, codes of practice or by administrative action. The Act provides a right of access to record 
information held by public authorities, creates certain exemption~ from the duty .to disclose informati 
and establishes arrangements for enforcement and appeal. The Act amends the Data Protection A 
1998 and the Public Records Act, 1958. Since the Act purports to implement the principles set out in. ti 
White Paper which was issued in December 1997, it may be appropriate to· briefly refer to them. In ti 
White Paper entitled "Your Right to Know: the Government's Proposals for a Freedom of_ lnformati, 
Act'', the. following scheme of the Act was indicated: 

3.5.9 The new Act will provide for any individual, company or other body to have a, right of access 
records or information of any data held by a wide range of public bodies. Applicants need not state th1 
purpose in applying for information. The authorities are bound to make certain inform?tion public as 
matter of course. 

3.5.10 Indeed, the authorities covered by the Act are required to make certain, information public 
available without request (these include facts· and analyses which. the government considers important 
framing major policy proposals, explanatory material on dealing with the public, operation~! informati, 
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costs, standards, targets and complaints procedures of public servants) and further give reasons for 
ministrative decisions. There should be no ministerial veto to prevent disclosures. 

. ' 
i.11 What isamore, there is no exclusion in favour of the Cabinet or Cabinet Committees from the 
rview of the Act. Access will be allowed to documents and not merely to infonmation. Of course, 
ourity and intelligence services are excluded from the purview of the Act. 

i.12 There is a similar exclusion - which has attracted a lot of criticism - in favour of criminal and 
ii enforcement proceedings and the investigation and prosecution functions of the police, prosecutors 
d. "other bodies carrying out law enforcement work such as the Department of Social Security or the 
migration Service", as well as the public sector employment records. There are certain other 
erjiptions too. 

i.13 In view of the above scheme of the English Act, it may not be necessary to refer to its 
ivisions at any length. 

i.14 The Government of India too has recognized the importance of this right and has according!~ 
roduced a Bill called the Freedom of lnfonmation Bill, 2000 (Bill No.98 of 2000) in Lok Sabha on 25 
ly, 209,0. · Th<! Bill, as it stands, does ensure to a large extent the freedom of information to citizens 
lh resp'ect t9 the functioning of the government. It casts an obligation upon public authorities to furt\ish 
ch information ·wherever asked for. It would have been better if the said Bill had also provided for the 
,vernment making information public, without a request · therefor from anyone, concerning matters 
10lving major policy proposals ~n.d the major multilateral agreements proposed to be entered into. , 
1is is for the reason that very often the people who are really going to be affected by ~uch policies and 
reements are not even aware of them. The experience of WTO Agreements signed by the 
>vernment of India. in 1994, without taking the Parliament or the States or the people into confidence, 
d without a national debate on the pros and cons of the said Agreements, is a telling example. 
irporting to exercise their power under article 73 read with article 253 and entry 14 of List I of the 
,venth Schedule to the Constitution, the Union Government has concluded several agreements 
vering not only the subjects in Lists I and Ill of the said Schedule but also with respect to subjects in 
,I II, which are in the exclusive domain of the States - for example, Agriculture and Public Health. The 
·gative effects of the said Agreements are becoming evident with each passing day and are 'seriously 
Jding the viability of the' domestic Industries (which were, built up with huge public funds), agriculture 
d trade. Be that as it may, the said Bill fills a great void though, it is true, several improvements are 
,ssible in it. It is understood that the said. Bill has been referred to a Standing Committee. We are 
,closing herewith a copy 'of the recently :'enacted South African Freedom of Information· Act (t~e 
□motion of Access to lnfonmation Act, 2000) (Annexure) which covers both the public .bodies and 
ivate bodies. It can indeed serve as a model enactmert for any country committed to concept of 
,edom of infonmation. The necessity· and importa~ce of an early enactment in tenms of the said Bill -
th some improvements - cannot be· over-emphasised. It would be useful to_ notice the various 
□visi□ns of the English Act and the South African Act before finalizing the draft of the proposed Indian 
Jislation. · 

I ; 

Necessity for enacting a Lok Pal Bill in addition to the Central Vigilance Commission Act 
' , I 

stitution of Lok Pal 

6.1 Another measure for ensuring probity in governance is the enactm'ent of a Lok Pal Act and a 
intral Vigilance Commission Act. It would be appropriate to deal with the Lok Pal Act first. ' 

6.2 In their interim report 'on the "Problem of Redress of Citizens' Grievances" submitted in 1966, 
e Administrative Reforms Commission recommended inter a/ia the setting up of the institution of Lok 
ii. To give effect to this recommendation, a Bill -called the Lok Pal and Lokayukta Bill, 1968 was 
:roduced in the fourth Lok Sabha in 1968. It was referred to a Joint Committee of the two Houses of 
irliament and on the basis of•its Report, the Bill was passed by Lok Sabha in 1969. But while the Bill 
3S pending in the Rajya Sabha, the fourth Lok Sabha was dissolved with the result that the Bill lapsed. 

6.3 In 1971, the Bill passed by the previous Lok Sabha was reintroduced in Lok Sabha under the 
,me title but this Bill also lapsed on the dissolution of the fifth Lok Sabha. 
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3.6.4 The Bills introduced in 1968 and 1971 covered complaints in respect of not only allegation 
misconduct but also grievances as to mal-administration. Lok Pal was thought of as a single J)len 
body who could be described roughly as a person who would combine in himself the function: 
ombudsman as known to the western countries such as Norway, Sweden, UK and the functions of 
Central Vigilance Cc:>mmission as it was constituted under an administrative order of the ;ce1 
Government. Complaints could be made under the said Bill against the union ministers, union 
servants, union territory ministers and persons in th_e service of local authorities and corporations,1 ow 
or controlled by the Central Government. However, Members of Parliament and the State. Chief Minis 
were not covered by the Bill. In short, these Bills were de~igned to check abuse of power, corruption 
other instances of mal-administration; liberty was given to the aggrieved persons to approach speci 
authorities. 

3.6.5 In the year 1977, a fresh Bill called the Lok Pal Bill, 1977 was introduced in Lok Sabha.
1 
It• 

again referred to a Joint Committee of both Houses of Parliament whic;h submitted its Report in J 
1978. While this Bill was under consideration of the Lok Sabha, It was prorogued first and. subseque 
dissolved. Accordingly, this Bill also lapsed. It may be mentioned that the 1977 Bill' did not tak, 
grievances as to mal-administration; it was confined to complaints as to misconduct or corruption aga 
specified categories of persons including Union Ministers, Members of Parliament, State Chief Minis 
and so on. This Bill brought within its purview the Prime Minister and MLAs of Union Territories l!S v 
Civil servants were excluded from its purview. The definition of 'misconduct' was widely woidec 

· include instances of abuse of power wherein a oublic man a if we can use that expression to ·denote 
persons brought within the purview of the, Act - directly or indirectly, allows his position to· be ta 
advantage of by his relatives or associates .. The Bill also provided that a public man would. be guil~ 
misconduct if he fails to act in accordance with norms of integrity and conduct which ought to be follm 
by the class of public men to which he belongs. Of course the Joint Committee to which this Bill 1 

referred had recommended that the said requirement be omitted. Be that as it may, this Bill also lapsed. 

' • • I 

3.6.6 In the year 1985, another Lok .Pal Bill was introduced in Lok Sabha on the pattern of th~
1
.1 ! 

Bill. However the office of the Prime Minister was excluded from its purview. The Lok Pal was to b 
single member body and its jurisdiction was confined to cases of corruption · leaving, ou(f. n 
administration and grievances. Be that as it may, this Bill also lapsed for the same reason as in the ~ 
of other such Bills. · · ~ · · 

I 

3.6. 7 In th~ year 1989, another Lok Pal BIii was introduced. U_nder this, the Lok Pal was to be. a thr 
member body and the office of the Prime Minister was also brought within its purview. There wer~ so 
changes in the matter of eligibility for apRointment and removal which it may not be necessary to ment 
here. · • · · 

3.6.8 In the year 1996, yet another Lok Pal Bill was ·introduced in the Lok"Sabha on 131
" S~pte~t 

1996. It was referred to the Department related Parliamentary Standing· Committee on Home Affairs 
examination. Ti1e· Standing Committee submitted its report to. the"'Parliament on 9th May, 1997.: I 
'before the government could finalise Its thinking on the various recommendations of the Committee, 
Lok Sabha was dissolved on 41

h December, 1997. Consequently, the Bill lapsed. 

3.6.9 A~othe; attempt at enacting the Lok Pal Act was made by t~e introduction of a Lok Pal Bil 
the Lok Sabha on 3"' August, 1998, being Bill No. 90 of 1998. This Bill sought to provide for setting 
the office of Lok Pal with a chairperson and two members with a fixed term. To ensure the members 
their independence, it is provided that they shall not be removed from their office except by an ore 
made by the President on ·the ground of proved misbehaviour or incapaci!Y after an inquiry made :bi 
committee consisting o.f the Chief Justice of India and two other judges of the Supreme Court, next to I 
Chief Justice in seniority, in which inquiry the member has been informed of the charges against him_ a 
given a reasonable opportunity of being .heard in respect of those charges. The chairman and memb, 
are to be appointed by the President on ·the recommendation of the committee consisting of the v, 
President of India. (chairman), Prime Minister, Speaker of Lok Sabha; Minister of Home Affairs, Leader 
the House to which the Prime Minister does not belong, Leader of the Opposition in the Lok Sabha.a 
Leader of the Opposition in the Rajya Sabha: . The jurisdiction of the Lok Pal under this Bill is to inci'u 
into allegations ccostituting an offence punishable under the Prevention of Corruption Act, 1988. ,T 

. Prime Minister, .Union Ministers and Members of Parliament are within its purview. Clause 12· _of thEJ I 
provided that any person other than ·a public servant may ma~e a complaint under that legislation to t 
Lok Pal (the expression 'complaint' is defined by sub-clause (c) to clause 2 to mean "a complain\ allegi 
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that a public functionary has committed any offence punishable under the Prevention of Corruption Act, 
1988". The expression 'public functionary' means the Prime Minister, Union Ministers and Members of 
Parliament, both past and present). If it becomes necessary in the course of its inquiry, the Lok Pal is 
also empowered to inquire into any act or conduct of any person other th_an a public ·functionary insofar 
as it is necessary for an effective disposal of the matter within his jurisdiction. Clause 13 provides for 
preliminary scrutiny of complaints by Lok Pal whereas clause 14 provides for the procedure to be 
followed by Lok Pal in conducting any inquiry. Clause 15 clothes the Lok Pal with the power to summon 
any person or document from any person or authority. The Lok Pal is also vested with the powers of 
search and seizure by clause 16. Chapter IV of the Bill which contains only one clause, namely, clause 
18, creates an obligation on every Member of Parliament to furnish a return of all assets owned by him 
and members of his family and all liabilities incurred by him and the members of his family, before the 
Lok Pal, within a period of 90 days from the date he enters upon his office and continue to do so every 
year within 90 days of the commencement of each financial year. The declaration has to be filed in the 
prescribed form. The expression 'family' is defined to include the spouse and dependent children of such 
member. This is certainly a defect. It would be more appropriate if the net is spread wider to include 
even major children and close relatives like father-in-law, mother-in-law, brothers, brothers-in-law and 
close associates., 

.-. 'I' 
3.6.10 While examining the provisions of the Bill, we have come to believe that while bringin(ijti_e 
Prime Minister within the pur.view of the Lok Pal may be a desirable step, it is necessary at the Sall)~ tir(iS: 
to regulate and circumscribe that power. In our Constitutional system, i.e., under the parliamentary form 
of government, the Prime Minister occupies a unique position. He is the kingpin of the entire 
governmental structure. It is his image, his reputation and his personality !ha\ pervades the entire 
government. The image of the government is very often identified with the image of t~e Prime Minister. 
Because of the extraordinary power. a Prime Minister wields in a parliamentary sys'rem like ours,. it, is 
sometimes referred to by jurists as 'prime ministerial form of government'. A Prime Minister is normally 
the leader of the majority party in the Lok Sabha or the leader of the coalition, ii a coalition forms the 
government. Because of his very position and toe power he wields, he attracts a good ·amount of 
opposition, criticism, allegations and what not._ If a Lok Pal.were-to take up each and every allegation or 
accusation made against the Prime Minister by a political party or a group or a parson, it would hobble 
the Prime Minister in an effective discharge of h[s functions. He can not afford to rem_ain 4nder a cloud 
all the time nor can the nation afford a Prime Minister under a cloud all the time. Probably for this 
reason, in some of the earlier Bills, the Prime Minister was- kept out of the purview of the Lok Pal. But, as 
we have said earlier, while it may-be a desirable step to bring the Prime Minister within the pµrview of Lok 
Pal, it should at the same time be provided that 'before the Lok Pal undertakes any investigation, inquiry 
or any other proceeding against the Prime M_iniste_r, he should first _obtain the permission in _writing of the 
President therefor. It means that the Lok Pal shall place all. the relevant material before the President and. 
must satisfy the President with the facts and circumsta_nces; Which call for an investigation a~d :inquiry. into' 
those allegations and charges. The requir~ment of ,obtaining,,President's permission would be .in- the 
nature of a check upon a routine or mechanical initiation of inquiry by Lok Pal against the -Prime Minister._ 
One has to keep in mind in this behalf th~ distincti9n betwee~. legitimacy and legqlity .. J:.egitimacy is a 
political concept. The Prime Minister normally -represents the will of the majority of the people, being the. 
leader of the majority of elected representatives. The legitimacy to rule belongs to him "and his Council of 
MiAisters. As against this, Lok Pal, a mere appointee, cannot be so empowered as to erode the image, 
reputation and personality of the Prime Minister by seeking to investigate or inquire_ into each and. every 
allegation. The requirements of President's prior· permission or sanction as it may be · called would 
ensure that an investigation or· inquiry into an allegation against the Prime Minister is taken up only where 
it is backed by substantial and acceptable evidence._ The nation cannot afford to have a ·Prime Minister 
under a cloud, unless there are real and substantial grounds to belieye that he may have been guilty of 
some serious misconduct. Th_ere is also a- belief that the Prime Minister of a country should not be 
subjected to Lok Pal as this would severely impai; his independence and freedom of judgement. The 
Prime Minister should have a free hand and absolute independence which is most necessary. Even if a 
particular Prime Minister is inclined that he should be subjected to Lok Pal, his readiness should not 
weigh with the Commission. There is a need to reconcile national interest and public interest and keeping 
in view how prime ministerial discretion is exercised, it would be a retrograde step. Anyhow, a new Bill 
titled The Lok Pal Bill, 2001 covering the Prime Minister also was introduced in Lok Sabha on 14~ 
August, 2001. 

3.6.11 In this connection,)! would not be out of place to refer to the institution of the Independent 
Counsel created by Title VJ-of the Ethics in Government Act in USA. The independent Counsel Act 
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provides for appointment of an "independent counsel" fo investigate and if appropriate prosecute certain 
, high ranking government officials for violations of federal criminal laws. The Act requires the Attorney 
General, if he Is satisfied on receipt of information that it is "sufficient to constitute grounds to investigate 
whether any person (covered by the Act) may have violated any federal criminal law", to conduct :a 
preliminary investigation of the matter. When the Attorney General has completed this investigation, or 
90 days has elapsed, he is required to report to a special court (the Special Division) created by the A~t 
"for the purpose of appointing independent counsels". If the Attorney General determines that "there are 
no _reasonable grounds to believe that further investigation is warranted", he must notify the Special 
Division of this result. In such a ·case, "the Division of the court shall have no power to appoint ~n 

. independent counsel". If the Attorney General determines that there are "reasonable grounds to believe 
that further investigation or prosecution is warranted," then, he "shall apply to the Division of the court for 
the appointment of an independent counsel". The Attorney General's application to the court shall 
contain sufficient information to assist the court in selecting an independent counsel and in defining that 
independent counsel's prosecutorial jurisdiction. Upon receiving such information, the Special Division 
"shall appoint an appropriate independent counsel and shall define that independent counsel's 
prosecutorial jurisdiction". The independent counsel's jurisdiction is very wide. He is vested with the full 
power and independent authority to exercise all investigative and prosecutorial functions arid powers of 
the Department of Justice, the Attorney General and any other officer or employee of the Department of 
Justice. He can conduct grand jury proceedings and other investigations, he can participate in civil an,d 
criminal court proceedings and litigation and is also empowered to file appeals against any decision in 
any case in which he has participated in an official capacity. His powers Include initiating and conducting 
prosecutions in any court of competent jurisdiction, framing and signing indictments, filing information and 
handling all aspects of any case in the name of the United States. He is entitled to call· for assistance 
from any department or authority. Moreover, when a matter is referred to an independent counsel under 
the Act, the Attorney General in the Justice Department is required to suspend all investigations and 
proceedings with respect to the said matter. 

3.6.12 The validity of the Independent Counsel Act was challenged in the federal courts. The matter 
.ultimately reached the United States Supreme Court. While a majority of seven judges led by Rehnquist 
C.J. upheld the validity of the Act holding that it does not curtail or infringe the powers of the President 

'vested in him by clause 2 of section 2 of Article II of the U.S. Constitution, Scalia J. dissented (another 
Judge Kennedy J. took no part in the decision of the case) - Morrison v. Olson, 487 U.S. 654 (1988). 
Though the dissenting opinion of Scalia J. wa;-criticized at that time as highly conservative, the events 
since then have proved him right. The manner in which an independent counsel appointed to investigate 
the Whitewater affair allegedly implicating President Biil Clinton and his wife was hijacked to take in_ 
unrelated issues is an instructive instance. Not able to find any substance against the President in the 
Whitewater issue, the Independent Counsel picked upon a case of suicide by a member of the White 
House staff and finding nothing therein shifted to Paula Jones· affair. While investigating the Paula 
Jones' affair, the independent counsel, Kenneth Starr, stumbled upon the Monica Lewinsky affair ·and 
everyone knows how the whole thing was blown up beyond all sensible arid reasonable proportions 
leading to t'1c impeachment proceedings and trial · of .President Clinton in Senate. The following 
observations of Scalia J. in the aforementioned case are pertinent 

"What every prosecutor is practically required to do is to select the cases for 
prosecution and to select those in which the offense is the most flagrant, the public 
harm the greatest, and the proof the most certain. If the prosecutor is obliged to 
choose his case, it follows that he-can choose his defendants. Therein is the most 
dangerous power of the prosecutor; that he will pick people that tie thinks he should 
get, rather than cases ·that need to be prosecuted. With the law books filled with a 
great assortment•of crime.s, a prosecutor stands a fair chance of finding at least a 
technical violation of some act on the part of almost everyone. In such a case, it is 
not a question of discovering tl]e commission of a crime and then looking for the 
man who has committed it, it is a question of picking the man and then ·searching 
the law books, or putting investigators to work, to pin some offense on him. It is in 
this realm - in which the prosecutor picks some person whom he dislikes or desires 
to embarrass, or selects some group of unpopular persons and then ~oks for an 
offen;;,~. that the greatest danger of abuse or prosecuting power lies. It 1s here that 
law enforcement becomes personal, and the real crime becomes that of being 
unpopular. with the predominant or governing group, being attached to the wrong 
political views, or being personally obnoxious to or in the way of the prosecutor 
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himself........ The mini-Executive that is the independent counsel, however, 
operating in an area where so little is law and so much ·is discretion, is intentionally 
cut off from the unifying influence of the Justice Department, and from the 
perspective that multiple responsibilities provide. What would normally be regarded 
as a technical violation (there are no rules defining such things), may in his or her 
small world assume the proportions of an indictable offense. What would normally 
be regarded as an investigation that has reachea the level of pursuing such 
picayune matters that it should be concluded, may to him or her be an investigation 
that ought to go on for another year. How frightening it must be to have your own 
independent counsel and staff appointed, with nothing else to do but to investigate 
you until investigation is no longer worthwhile_ - with whether it is worthwhile not 
depending upon what such judgments usually hinge on, competing responsibilities. 
And to have that counsel and staff decide, with• no basis for comparison, whether 
what you have done is· bad enough, willful enough, and provable enough, to warrant 
an indictment........ The notion that every violation of law should be prosecuted, 
including - indeed, especially ~ every violation by those in high places, is an 
attractive one, and it would be risky to argue· in an election campaign that that is not 
an 'absolutely overriding value. Fiat justitia, ruat coelum. Let justice be done, 
though the heavens may fall. The reality is, however, that it is nqt an absolutely 
overriding value .... .". 

3.6.13 It is in the context of all the above circumstances, that we are inclined to suggest that there ought 
to be a proviso to clause 12 of the Lok Pal Bill in the following terms: 

"Proyided that before. taking up any investigation or inquiry against the Prime 
Minister on the basis of any, complaint or information received, the Lok. Pal shall. 
obtain the prior permission in writing of the President therefor." 

3.6.14 Coming back the Bill, it is difficult to predict whether the present Bill succeed in becoming an Act 
or would it meet the same fate as its predecessors. But so. far as it goes, the Bill is welcome though in 
certain respects it requires to be strengthened. The Bill rightly provides that a proceeding before the Lok 
Pal shall to be deemed to be a judicial proceeding within the meaning" of section 193 of Indian Penal 
Code (clause 15(2)) and further that it is not necessary for the Lok Pal to maintain secrecy or other 
restriction upon the disclosure of information as provided in the Official Secrets Act, 1923 or any other 
provision of law. But the Bill does not say that the conclusions arrived at by the Lok Pal shall be final and 
that if any public functionary is found guilty he should resign from his office including his membership of 
the, Parliament/Legislature forthwith. Instead of doing that, section 17 merely speaks of the conclusions 
of the Lok Pal being communicated to the competent authority. (The expression "competent authority" is 
defined by sub-clause (b) in clause 2 of the Bill to mean (i) in the case of Prime Minister, the House of 
People; (ii) in the case of a member of the· Council of Ministers other than Prime Minister, the Prime 
Minister and (iii) in the case of a Member of Parliament other than a minister, Rajya Sabha or ·Lok Sabha, 
as the case may be). Maybe, the Constitution may have to be amended to provide /or an effective Lok 
Pal, with his own (llachinery of investigation. · · · 

Central Vigilance Commission 

3.7.1 So far as the Centr~I Vigilance Commission (CVC) is concerned, it has a long antecedent history. 
Pursuant to the r~commendations of the Santanam Committee constituted by Ille Government of India to 
advise the government in respect of matters pertaining to main.tenance of integrity in adminis\ration, the 
eve was established in 1964. The juris~iction of eve extended to all public servants· and employees of 
central public sector undertakings, nationalized banks and autonomous· organizations vide the resolution 
dated February 1,1, 1964 of the Government of India; Ministry of Home Affairs., It •continued to function as 
such but without much effect until the surreme Court directed in Vineet Narain·v. Union of India (1997 (n 
SCALE 656) [AIR 1998 SC 889], on 181, Dec~mber, 1997, to give a statutory shape to t~e CVC and to , 
endow it with wider powers including supervision over Central Bureau of Investigation' (CBI)· and the' 
Enforcement Directorate (ED). Indeed the Supreme Court, while giving the said directions had relied 
upon the report of the Independent Reyiew Committee (IRC) comprising Shri B.G . .Deshmukh,. former 
Cabinet Secretary, Shri N.N. Vohra, Principal. Secretary to the PM and Shri S.V. Giri, ,Central Vigilance 
Commissioner, which Committee was con'stituted under the Government Order dated 8

th 
September, 

1997. The directions of the Supreme''court are quite elaborate and they extend to the appointment, 
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powers and functioning of CVC, CBI and ED, all designed to insulate the said institutions from political 
control and to invest them with good amount of independence coupled with accountability. (Those 
interested in perusing the said directions may refer to the aforementioned decision of the Supreme 
Court.) Pursuant to the said directions, the Central Government has drafted a·Bill, being Bill No. 137 of 
1999, called the Central Vigilance Commission Bill, 1999 and has introduced the same in Lok Sabha_ on 
201h December, 1999. It appears to be still pending before the Parliament. Meanwhile, the CVC is 
acting under the authority of the decision of the Supreme Court referred to above. It 'is imperative that 
the Parliament passes the said Bill as early as possible, keeping in mind the directions contained in the 
decision of the Supreme Court in Vineet Narain. 

Civil Services Commission Board 

3.8.1 An ancillary suggestion in this behalf that. can be implemented without much ado, but which may 
have extremely beneficial results, is the constitution of a Civil Services Commission Board for overseeing 
appointment and transfer to senior posts. The idea is to take away the power of transfer from the political 
executive which, according to the universally held opinion, has not only been abused but has also been 
used in such a manner as to make the bureaucracy, including the IAS, ·plaint, toothless and corrupt. 
Maybe a Constitutional amendment is called for to provide for the composition of such a Board. The 
composition of the Board need not be exclusively non-political. It can be headed by the Prime Minister or 
the Home Minister and its jurisdiction restricted to certain high-level posts·in the bureaucracy. 

Suggestions of Central Vigilance Commission 

3.9 Yet another 'ancillary idea floated by Shri N. Vittal, Central Vigilance Commissioner is to make 
the corruption-free governance, a fundamental right of the citizen. He has suggested' that an article be 
inserted in Part Ill declar.ing such a right of the citizens .. At any rate, Shri Vittal suggests;a provision to 
that effect must be included in Part IV-(ttie Directive Principles·of State Policy). He is-of the opinion that 
such a provision would enable the Central and State Governments to legislate standards of probity and 
the rules governing the delivery of services to consumers of those services and in the matter 9f transfer 
of public employees. He is also of the opinion that insertion .of such a right will provide an avenue tot the 
civil society to demand transparency, fair procedures and decent behaviour on the part of the officials as 
also to demand public involvement in all matters affecting-the public. 

Ethics in Government Act of the United States of America 

3.10 In this context, it would not be out of place to refer to certain provisions· of the Ethics ·in 
Government Act enacted by the·US Congress in 1978. Section 101 which carries the heading "persons 
required to file" says that "(a) within 30 days-of assuming the position of-an officer or employee described 
in sub-section {f), an individual shall file a·report containing the information described in ·section 102(b) 
unless the individual has left- another- position described in _sub-section {fl _within 30 · days··prior to 
assuming such new position or-has already filed a report under this tiiie with respect to nomination for the 
new position or as a candidate for the position. Sub-section {f) includes the President, the Vice 
President, each officer or employee In the executive branch, all government servarits, members of the 
congress, officers or employees of the Congress, judicial officers and employees of the judiciary. Section 
102 provides the matters which such declaration should contain. It is a very lengthy section.and it is not 
feasible to extract the whole of it. Suffice it to mention that the section provides for a full, true and 
complete disclosure of all kinds of assets including mortgages, movable assets;benefits under trusts and 
so on. • Section 103 prescribes the time within which the report should be filed and the person before 
whom they should be filed. Section 104 empowers· the Attorney General to bring a civil action in ah 
appropriate US district court against any individual who knowingly and wilfully files a false -declaration. 
Section 105 provides for custody of- the declarations; it expressly provides that public shall have access 
to such declarations. Any US citizen is entiUed to use the said reports for any lawful purpose. · Section 
106 provides for review and scrutiny of these reports by specified authorities. S(lction ·108 declares that 
the Comptroller General shall have access to financial disclosure reports filed,under the Act for the 
purpose of effectively discharging his statutory functions. 

It is a matter for consideration whether it would be advisable for the Parliament to 
legislation similar to the said U.S. Act. 

612 

• ' • I 

enact a 
1-
1· ,. 



I 

-I 

J 

I 

G. Strengthening of the Criminal Judicial System 

3.11 This is one of the most important requisjtes· for ensuring probity in governance. The criminal 
judicial system consists of the police/investigating· agency, the prosecuting agency, the advocates, 
witnesses and finally the judiciary. Inasmuch.as this topic is dealt with in another paper, the same is not 
being dilated upon in this Consultation Paper. 
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QUESTIONNAIRE 
ON 

PROBITY IN G_OVERNANCE 

• 1. What, according to you, are the precise rE!asons for the increasing menace of corruption in India? 

2. 

• 3. 

4. 

.. 
5. 

' • • 
Do you find that - l r . 
(a)· the laws are !nadequate Yes □ No 0 

(b) the laws are adequate, buftheir implementation 
and enforcement are lag!;Jing b"ehind · 'Yes □ No 0 

What are your suggestions f~r amendments to -

(a) Indian Penal Code 

) I I 
(b) Prevention of Corruption Act; 1988 

An essential requirement of an efficient and .effective system of governance and for socio
economic development of the nation is probity in governance. Do you agree to this assertion? · 

- I Yes D 
. I . 

Do you agree that the control on public admini~tralion_ is fragile and the division of powers 
between the political, executive and bureaucracy is ambiguous? 

Yes □ . No □ 

6. Do you agree that the present process of the State withdrawing from various sectors will reduce 
the chances of corruptio~? · · 

·•Yes D No □ 
. I 

7. According to Scandinavian economist-sociologist Mr.Gunnyar Myrdal, India is a •~oft s,ociety" that 
is w_here there Is no discipline and which has neither the political will to enact the laws necessary 
for its1 progress and deveropment nor has the political will to implement them·. Do you agree to the 
above view? 

Yes D No □ 
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8. Though the Benami Transactions (Prohibition)}\ct, 1988 was_enacted as far back as 1988, the 
Central Government has not yet framed any rules for the effective use of the provisions ~f the 
Act. Do.you agree that by framing the requisite rules by the Central Government, the law will 
become sufficiently effective? If not, what are your specific suggestions for making the law 

· effective in this regard? · 

Yes·□ No □ 
• I Suggestions: 

I 
9. Unless the fruits of corruption (that is the property acquired by corrupt mean_s by public servants 

and others) are taken a,way by a Jaw of forfeiture of property. it is difficult to _effectively remove 
corruption. Do you subscribe to this proposition? ( \ 

, .. -

•, Yes. □ No □ 
. ,,··-, ' 

10. Should the Be.nami Transactions (Prohibitions) Act, 1988 be amended specifically empowering 
the appropriate authority ,appointed _under the said Act to forfeit' the assets illegally acquired by a 
public servant and held by him .or any' one else as-Benami and no cor,ipensation should be 
given to any body in such cases? 

Yes D 
' ' . .I• 

11. Similarly the law should define appropriate authority in respect of property illegally acquired by 
ministers and other persons in public life other than public servants. Do: you agree to this 
suggestion? 

Yes· D No □ 

12. Should civil remedies against corruption be provided? 

Yes D No □ 

13. Should the burden of proof that a property is not held benami be 'placed on the holder of the 
property? · · 

Yes □ No □ 

14. Do you agree. that the competent authorities need to observe only the minimum requirements of 
principles of Natural Justice in dealing with the forfeiture of Benami property acquired by corrupt 
means? 

Yes D. No □ 

15. In the matter of a review petition relating to the_ case against Sati_sh Sharma in the Supreme 
Court of India, the court has held that a minister of the Government is a part of the Government 
and therefore, the Government cannot be dir~cted to pay damages 'to itself. This decision gives 
rise to a situation which cry out for clarity. Should it not, therefore, be necessary to coherently lay 
down the principles on which damages could. be levied upon the public servants for their acts of 
misfeasance, malfeasance and nonfeasance for promotion of good governance? 

Yes D No □ 

16. Do you agree that with a view to putting an end to all kinds of legal controversies and 
technicalities, it is advisable to enact a law on the lines of Section 60 of the Andhra Pradesh Co-

615 



operative Societies Act, 1964, which reads' as under, with an additional provision for exemplary 
damages in case of•abuse of power:-

"60. Surcharge._-' (1) Where in the course of an audit under section 50 or any inquiry 
under section. 51 or an inspection under section 52 or section 53, or the· winding up of a 
society, it appears that any person who is or was entrusted with the organization, affairs 
or management of the society or any past or present officer or servant of the society t,as 
misappropriated or fraudulently. retained any money. or other property or has been guilty 
of breach of trust in relation to the society or has caused any deficiency in the a·ssefs · of 
the society by breach of trust or willful negligence or has made any payment contrary to 
the provisions of this Act, the rules or the bye-laws, the Registrar himself, or any person 

.specially authorized by him in this ·behalf, of his own motion or on the application of the 
committee, liquidator or any creditor or contributory may, inqyjre into-the context of such 
person or· officer or ·servant and· inake an· order requiring· him to repay or restore the 

' '•money or.property or iiny' part thereof Willi interest at such· rate as the Registrar or the 
person authorized as aforesaid thinks just or to contribute to such sums to the assets of 
the society by way of compensation in respect of the misappropriation, misapplication of 
the funds, fraudulent retainer, breach of trust or wilful negligence as the Registrar or the 
person authorized as aforesaid thinks just: · 
. ' . . .. 

' Provided that ·1no order shall be passifd · against any person .referred to in sub
section· unless·'the -person ·concerned has bee·n given an opportunity of making his 
representation. ' 

(2) This section shall apply notwithstanding that such person or officer' or servant. may 
have incurred criminal liability by his act.". 

Yes D No □ 

17. Do you agree that the principles of section 60 of the Andhra Pradesh Co-ogerative Societies Act, 
1964 should be extended to the governing machinery at the Union and State levels where the 
elected members form the Government and run and manage the affairs of the state with the 
assistance of a permanent bureaucracy? ' 

Yes □ No □ 

18. Should it ncit be provided that in case malafide action· by public servants, they·should be made 
liable to make good the loss suffered by the state? 

Yes D No □ 

19. In Salish Sharma and -Sheila Kaul's cases, it is found that th.ey are not mere cases of monitory 
loss to· the state; they are· much more grievous. They are cases of misus.e of official positions, an 
act outside the authority. In such cases, the paper suggests, it may not be possible to prove 
actual corruption nor is it necessary to prove it. Hence, a law providing imposition of exemplary 
damages should be made. Such a law would have the merit of obviating several questions like 
whether. the Government can be asked to pay damages to itself, whether the power to grant or 
allot ·some benefit can be called property, whether such action of the puolic·servant "which term 
includes members of Parliament/legislators · and ministers constitutes a .tortious 'action, whether 

• damages/exemplary damages can be aviareled for such acts and if so, .on vih'at basis. and to what 
extent; whether public office is a 'trust and _questions of locus standi'and so ori. Do. you agree with 
these suggestions? Please 'give your detailed views. · .. · · 

-. ' ', 

Yes □ No □ 

I Suggestions: 
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The violation of foreign exchange laws and laws relating to export and import necessarily involve 
violation of tax laws as ·well. Indeed, it is a well known fact that over the· last few decades, 
smuggling, foreign exchange violation, tax evasion, drugs trafficking and crimes have all got 
mixed up. In these circumstances, it is felt that only a person who acquired properties can 
explain how he has come to acquire those properties and that it is not possible for the competent 
authority to do so. Hence it is suggested that the burden of proof-that the property specified in the 
show cause notice are not illegally acquired properties should be placed upon the person 
concerned. 

I 

I 

(a) Do you agree to the above sugg_estion? 

_J 
Yes D No □ 

(b) If you do not agree, please specify your suggestions iri this regard. 

' ' 
Suggestions 

·, 
'I 
) 21. The Paper observes that unless there is a law providing for prompt iorfeiture of illegally acquired 

assets, such assets would be spirited away beyond our shores ·to safe havens and numbered 
accounts. For this purpose, the Law Commission of India, vide its·166th Report, recommended to 
the Central Government for enactment of a legislation fo·r forfeiture of illegally acquired properties 
by corrupt public servants. This would clothe the state with an effective means of checking J corruption. What are your specific suggestions in this regard? " , 

'' 

/ ~ 

22. The Paper suggests that as a step to fight against corruption .and inal-administration leading to 
probity and accountability in governance, the Government should undertake a legislation of a 
Public Interest Disclosure Act which is popularly called 'in the western countries as a Whistle
blower's Act encouraging persons to sound an alarm of serious ; malpractices, corruption or 
fraudulent activity in Governn:ient or public sector organization. The informants should be 
protected from any form of discrimination, punishment and humiliation for being disloyal to their 
employers or colleagues on this account. However, there. must be a provisior, for punishing 
persons who lay false information actuated by or out of malice I and vindictiveness. What, 
according to you, should be the broad framework of such a legislation frj• Jndia? 

' • I r 

' ' ' ; 

Suggestions 
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23. The Press has been conceived as playing a special role in informing the public ~nd in monitoring~.;; 
the performance of Government. It is often termed as the "Fourth Estate". The Press is, thus, an ia 
important agent in ensuring the citizen's right to receive and impart information as a measure of'(.. 
probity in governance. How far, according to you, the Press in India discharge their duties in this 
~~ ' 

\ 

I 
24. The Freedom of Information Bill, 2000 which was introduced in Lok Sabha on 251h July, 2000 'has 

not yet been enacted. It may be seen that the Promotion of Access to Information Act, 2000 
enacted by the Republic of South Africa, as annexed to the Consultation Paper is more 
comprehensive in nature than the Indian Bill. Would you like to suggest modifications ofi the 
Freedom 'of Information Bill, 2000? 

Yes D No □ 

If your answer is in the affirmative, ple;;ise give detailed suggestions in this regard. 

Suggestions 

24. Do you agree to the suggestion that except for matters relating to defence, atomic energy, and 1 
matters concerning the security of the country, there is no room for secrecy in the affairs of the 
Government? 

25. 

26. 

Yes D No 0 

Do you agree that the lack of freedom of information in Governmental activities especially relating , 
to major multilateral agreements and policy proposals is a major cause which hinders national 
debate and leads to negative effects on the people? · · 

Yes □ No· □ 

The Lok Pal legislation is pending before Parliament. Should the investigations/ inqu.iry .in respJ~t 
of allegations against the Prime Minister by Lok Pal be with the previous sanction of the 
President so as to ensure that such investigation or inquiry would be backed up by real, 
substantial and acceptable.evidence and not on petty political rivalry? 

Yes □ No □ 
27. Do you agree to the suggestion to amend the Constitution of India for making the institution .of 

Lok Pal as a Conslitutional institution to make that office more effective and dignified? ' 
' 

Yes D No 0 

28. Do you consider it appropriate to amend the Constitution of India for constit~ting a Civil Services 
Commission Board for overseeing appointments and. transfer of officers to senior posts so, as ,to 
avoid frequent political interference in such matters? 1 

Yes □ No □ 
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29. (a) Do you support the idea of making corruption free governance as a Fundamental Right of the 
citizens (by amending Part Ill of the Constitution); or 

'(es D No □ 

(b) In case your answer to (a) is in the negative, do you support the idea of making a provision in 
Part IV. (Directive Principles of State Policy) of the Constitution of India directing the state to 
endeavour to make a corruption-free governance paving way for the society to demand 
transparency, fair procedure and decent behaviour on the part of the officials and to demand 

.J · public involvement in all matters affecting the public. 

I 

·/ 

Yes D No □ 

30. The Ethics in Government Act by the U.S. Congress in 1978 provided for filing of financial 
disclosure statements by certain· public authorities before assuming their office and that these 
statements are open for and use in evidence against them by the public. Do you agree with the 
suggestion that a similar legislation should be, undertaken by Parliament requiring all persons 
aspiring for and holding public offices and their. family members should make declaration of their 
assets? 

31. 

Yes D No □ 

What are your · suggestions for strengthening the criminal judicial system in the country for 
ensuring probity in governance? 

. I '" ... ~ ... 
I -

32. Do you have any further suggestions to make on the issues on probity in governance discussed_ 
. in the Consultation P~per? Please give details. 

I 

"' ' 
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ANNEXURE 
' l 

(See p;i,ra 3.5.14] 

PROMOTION OF ACCESS TO INFORMATION ACT 

REPUBLIC OF SOUTH AFRICA 

To ·give effect to the constitutional right of access to any information held by thl! 
State and any information th;it is held by another person and that is required for 
the exercise or prot~ction 9( ariy rights; and to· provide for matters connected 
therewith. 

PREAMBLE 

RECOGNISING THAT-

• 

• 

• 
• 

• 

the system of government in South Africa before 27 April 1994, amongst 
others, 'rcsultec,\ 'in a secretive and unresponsive culJur~ in· public and private 
bodies which often led to an abuse of power and human rights violations; 
section •8 of the Constitution provides for the horizontal applicatiofl of the 
rights 'in the Bill of Rights to juristic persons to the extent required by the 
nature; of thC rights and t~e nature of those juristic persons; 
section 32(l)(a) of the Constitution provides that everyone has the right of 
acces~ to any inf0rinatiol1 held by the State; . · , 

section 32(l)(b) cif_the Constitution provides for the h_orizonta,l application of 
the right of acciess to information held by another person to everyone when 
that iriformation_ is reci,ui~ed for the exercise or protection of any rights; 
and n3tional legis13tion 111ust be enacted to give effec't to this right hi section 
32 ofihe'Constifu~ion; ' ' 

AND BEARING IN MIND T,HAT-,-

• 
• 

• 

the State must respect, protect, promote and fulfil, at least. all the rights in the 
Bill of Rights whiCh is the cornerstone of democracy in South Afric8; 
the right of access to any;information h~ld by a publi~ or private body may be 
limited to the extent ,\ha't the limitations are reasonable and justifia_ble in ~n 
:open and demo_cratic so~iety based on huf!Ian c!ignity, equality and.· freedom 
as contemP,lated in·sectiOn 36 of the Constitutiol).; : 
reasonable legislative. measures may, in terms Of sectiOn 32(i} of the 

, Constitutitm, Q~ prOvid~d to alleviate the a·dministra~ive and financ_ibt burden 
on ·the Stat.e in· giving effect to its obligatiOn to promote and fulfil t~e right of 

1acceSs1to inforination; ' 

I 
All'D Ill' ORDER TO-, 

• 
• 

' ' ' 

' foster a culrµre oftransp~rency and accoun~ability in public and private bodies 
Py giving' effc'ct to the right of access to information; ' 

actively pr,orriote a soci~ in which the people Of South Afr~ca have effectiv~ 
accCSs to information td enable them to· rtlore fully CX.ercise,and protect all of 

I' ' ' ' ' their, rights, 

B 
j ~ ' : 

> ' E IT THERE.FORE ENACTED by the Parliament.of the Republic of SouthlAfrica, as 

follows:-
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Definitions 

l'ART I 
INTRODUCTORY PROVISIONS 

CHAPTER I 
DEF/1\'/T/ONS AND l!\°TERPRETATION 

1. In this Act, unless the contexrotherwisc indicatcs-
''access fee,• means a fee prcs~rihcd for the purpos1:s of section 22(6) or 54(6). as 
the case ma~• be; 

5 

happlication•• means an application tu a court in terms qf section 78: 
uconstitution" means the Constitution oft he Republic of South.Africa, 1996 tAct I 0 
No. I 08 of 1996): 
0 cogrt" mcans-
(c,J the Constitu1ional Cou11 acti1~g in tcnns of section l67(6}(c,J of the 

Constitution: or 
(hJ (i) a lligh Court or another court of similar status: or 15 

(ii) a Magistrate's Court. either generally or in n:spccl ofa specified class of 
decisions in terms of this Act, dcsignntcd by thl' Minister. by notice in the 
Gu='-'llc.!. and presided ovcr by a m;igjstrate dcsigmll!.!d i_n \\Titing by the 
Minister, alier consultation with l~J.;-f',1agistrates Commission .. 

within whose area of jurisdiction- 20 
(ua) the decision llf the infonnatlnn o.ll_icer or rd~vant authority of a 

public body or the head of a private body has been taken: 
(h/JJ th,c public body or pri\'atc bod): com:cp1cd has its principal place of 

administration or husincss: or:1-· ' 
(cc) 1hc rcqur.:ster or third party', com:cmed is dmnicilt:d or ordinarily 25 

resident: A.\ ~~ • 1 
• • • 

"'c,·alualin material'1 means a11 C\':tlumiOn or opinion prepared for tile puq1osc of 
determining 
(a) the suitahility. cligit,ility or qua1ificqtions.of thc.-pl·rs\m to whom or which the 

C\'3luation or opinion rcl,11cs ",, ... , 30 
(i) for employment or for appoj11'u.1Je11t to ollice: 
{ ii J for pronmtion in.cmploy1nc:nt pr.otlice llT for C\llltinu.m1..·c: in !!mplo~111L'nt 

or ollicc: . ~~ · · · . 
(-iii) for 11:mo,·~I from cmplovmt:m.or ollicc;·or .' -·· ... ' 
{iv) for the awarding o'r a SCholarship. awan.l. burs:iry. honour or simihtr 35 

"benefit: or _ ' , 
{h) whcthl.:"r any sCholarship. award. bursary. honour or similar-benefit shoulq he 

continued. modified. c;mcelled. or, rcnc\,·l:'d: • 
••head'" of. or in rc!ation 10. a pri\·atc:boi.ly means-
(a) in the case of a natural persori. ·that na1~1ml ,person or any pc~~m1 l!uly 40 

authorised by thai natural persop; ... .: : ' l 

rh) in the case ofa p~rtncrship. any partnt!r-ofthe partnership or .,ny pcn;on duly 
authorised by th~·partncrship; . - · · 1 

." : '. 
1 

1 

(c) in the case of a juristic pcrs011- ' 
1 

,· 

(i) the chie'f.,_exccuti\'c officer.or equi,·alent olliccr of the juristic perSpn Qf 45 
any pt!rSon dµly adthorised by that ollkcr; or · ; : 1

; 

(ii) the -person who i~,acting as· such or any person-duly authorised by. such 
aCting person; ~ :1 •• · _ . ; , :·: 

uhcalth practitioncr11
• mca!"}s an indi\'idual who carries on, 3nd is_ rcg\stCied in 

terms of legiS:lation to carry On, an oc~l}pation which involves the pro.'fisic;:>n cir care 50 
or treatment for the p~ysical! or mcnt~I health o~ for .~he wcll-hC_i_ng Of ind_h;Nuals; 
'•Human RJghts Commission•· merins the ~outh African l·lu~ai1 Rights C91:mnis-
sfon referred to in section 181(l)(b) of the Consti_tution;_ ·1 

! ,, 1:' 
uindh·idual's next of_kin'1 ineans...,... - ,•. · 1 •l' 

(a} an ind_ividuall to ,wholtj the individual Was married immediately ~t!fo~e the 55 
individual"s death: , 1

, 

(b) an indh•iduaf With w~om the . indiv!dual lived as if lhey were married 
immediately before the individual's death: , 

(cJ a parent, child, brotht!f~ or sister of the irldividual; or 
(clj if- · · " ' 60 
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(i) 1here is no next of kin referred to in paragraphs /a), th) and M: or 
(ii) lhe requester concerned look all reasonable sleps 10 locate such next of 

kin, but was unsuccessful. 
an individual who is related to the individual in the second degree of affinity 
or consanguinity: 

•~information officer" of, or in relation to, a public body-
(aJ in the case of a national department, pro\'incial administration or 

organisational component-
(i) mentioned in Column I of Schedule I or 3 10 the Public Service Act, 

1994 (Proclamation No. 103 of 1994), means the officer who is the 
incumbent of the pbst bearing the designation mentioned in Column 2 of 
the said Schedule I or 3 opposite the name of the relevant national 
departmenl, provincial administration or organisational component or 
the person who is acting as such: or 

{ii) not so mcnlioncd, means the Dircc1or-Gcneral, head, executive director 
or equivalent ofticcr, respectively. of that national department. provincial 
administration or organisational component, rcspecti\·ely; 

(b) in the case of a municipality, means the municipal manager appointed in tem1s 
of section 82 of the Local Government: Municipal Structures Act, 1998 (Acl 
No.117 of 1998), or the person who is actirig as such; or 

(c~ in the case of any other .public body. means the:: chief executive officer. or 
equivalent oflicer, of that public body or the person who is acting as such; 

••internal appeal" mcan~n infernal appeal to the relevant authority in terms of 
section 74; / 

5 

10 

15 

20 

''international organi{ation'' means an international organisation-- 25 
(a) of slates; or / 
(hJ established by tf~e governments of stales: • 
·•Minister'" means the Cabinet member responsible for the:: administration of 
justice: .. 
.. notice" means notice ib'writ1ng. and ··notify'' and "notified'' have corresponding 30 
meanings; · 1 

"ohjl'cts Of this Act .. 1111.!oins thi.: ohjcc1s of this Ac1 referred to in section 9: 
"ollicial". in rclmilln lo a public or pri\·atc.: body. mcans-
(t1J omy pt!'rson in thi.: 1:!mploy (pamancmly ,or tcmpornrily and full•Limc or 

part-lime) of the public or prim.le hlHiy. ns 1hc c:isc may be. including thi.: head 35 
of the tH)dy. in his or hcf capacity .as iuch: or 

(hJ a member of the public l)r private body. in his or her capacity as such: 
••person" means a naturiil pl!rson or a juristic person: 
.. personal infornrnlion" mc::ans infonrnttion about an identifiabk· individual. 
including. but not limited to- ~U 
(aJ information relating to the race, gender, sex, pregnancy. marital stalUs. 

national, c1hnic or social origin, colour. sexual orientation. age, physical or 
mental health. wcll•bcing, disability, religion. conscience. belief. culture. 
language and birth of the indi\'idual: 

(bJ infonuation rclating:to the education m.the medical. criminal or employment 45 
his1ory of the individual or information relating to financial transactions in. 
which the indi\'idual has been invol\'cd: · 

(c) any identifying number, symbol or other particular assigned to the individual: 
td) lhc address. fingerprints or blood lype of the individual; 
(e) the personal opinions, views or preferences of the individual, except where 50 

they arc about another indh·idual or about a proposal for a grant, an award or 
a prize to be made to anmhcr individual; 

(/) correspondence sent by the individual that is implicitly or explicitly of a 
prh·ate or confidential nature or further correspondence that would reveal the 
contents of the original coITespondence;· · 55 

(g) the \'icws or opinions of another individual about the individual: 
(/,) the \'iews or opinions ·of another individual about a proposal for. a grant. an 

award or a prize to be made to
1 
the individual, but cxclu~ing the nhme of the 

other individual where it apr:ears with ,the views or o;-iinions of the other 
indi\'idual; and , 60 

(i) the name of the individual where it appears with other p•.!rsonal information 
, relating to the individual or where the disclosure of the name itself would 

!C\'eal information about the individual, 
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but excludes information about an individual who has bt;cn dead for more than 20 
years; 
upersonal requester" means a requester seeking access 10 a record containing 
personal infonnation about the requester; 
hprescribcd" means prescribed by regulation in tenns of section 92; 5 
Hprh·ate body" means-
(a) a natural person who carri~s or has carried on any trade, business or 

profession, but only in such capacity; . 
(b) a partnership which carries or has carried on any trade. business or profess.ion; 

or 
(cJ any funner or existing juristic person. 
but excludes a public body; 
upublic safety or em•ironmcntal risk" means ham1 or risk to the environment or 
the public (including individuals in their workplace) associated with-

10 

(crJ a product or scr\'ice which is a\'ailable to the public: 15 
(b} a substance released into the environment, including, but not limit!!~ 10, the 

workplace; 
r,~ a substanc~ intended for human or animal consumption; 
(dJ a means of public transport; or 
ft.'). an install:1tion or nrnnufat:turing process or substance which is used in that 20 

installation or process; 
"public body,, 111cans--· . 
(a) any department of state or administmtion.in the national or provincial sphere 

~of go\'emment or any municipalil)' in the local sphere of government; or 
{h) any other fm1ctionary or institulion when-- 25 

(iJ c~crcising a power or performing a duty in terms of the Constitution or 
o. pro\'indal ccmstitution: or 

tiiJ l.!Xi.:rcising :1 public powcrnrpcrfonning a puhlk function in-tenns of any 
lcgislutinn: · 

"rt'cord,' oC ur in relation to. a public or pri,-·atc hod\'. means anv recorded 30 
i1)forma110!1 •· ,. • -
(aJ regardless of form or me.dium: 
rbJ in ·lhc possession or under th\'.' co1~rnl or that public or pri\'atc body, 

•rcspcc1h·dy: and 
Id whelhl.'r or lllH it was created hy that public or pri,:atc body,1rcsp~cii\'cly: 3.:;;~ 
·-rclcntnl aulhorit,·"' in rdation In-· 
taJ a public body ;cl~rrcd to in paragraph (u) of the dclinitfon of••pllbliC: body" 

in the national sphcr\'.' of government. mt::ans •·-
(i) in the case of the Otlice of the Pl"Csidency. the person d~signatcd in 

\\"filing by the Prcsid1mt; or· • : ' ; 1 40 
(ii)·· in any 'other case. the Minister responsible Ji.lr 1ha1 public b~dy or the 

pcrsun r.ksignatl.'d in writing by that Minis1Jr;' 1 ' 
rhJ n public hody,rdhrcd to in paragraph (a) oflhc dJfinition of··public body"' 

in the 'pro\"jncial sph!!rc t.,f go~·cmmcnt. m,cans- ,. ' 
(i) i11·1hc case ofthc Ofticc ofa Premier. the person designated in writinC by 45 

the Prc
0

111ier· or• ' ·1, ... _ 
(ii) in any othc; case. the mc~1her OfthC Excc~tivc Co:uncil r~spo'nsiblc for 

that r,ubliC body or the person dcSignatcd in \yriting by that mery1ber: or 
re) a municipality, means·-·· , , I · , 

(i) 1he mayor; 50 
(ii) the spe'aker. or ! , 

(iii) any other person. , 
_ d~signatcd in writing by tht:: Municipa~ Council of that municipalit)•: 

··request for acCcss". in relation to- , 
(a) a pubiiC body. means .i requ(!'st for o.ccess to a record of a,public body-in terms 55 

ofseciion 11:or · ,· 
1 

' 
1

' I · 
(h) a ·pri'hlh! body, means 'a: rcqul!St for access to a record Of ll' priva1e body in 

tern1s btsedtion 50; 1), · -
1 

: • · .1 · 

•~requester,·, in rel3tion 10- , ; 
(a) a'publicbody,mcans-.' :,! 11 : ,'. ., 60 

,(i) ·.aily person (oth'cr than,,a'publ_i~ body contemplated in paragraph (a) or 
(hJ(iJ of 1he definition of "public body", 'or an official thereof) 1naking a 
request for access ,to a f¢Cord ~f 1ho.t public body: or 

' ,. : 
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(ii) a person acting on behalf of the person referred to in subparagraph (i); 
(h) a private body, means-

(i) any person. including, but not limited to, a public body or an official 
thereof. making a request for access to a record of that private body; or 

(ii) a person acting on behalf of the person contemplated in subparagraph (i); 5 
Hsub,·ersive or hostile activities" means-
(a) aggression against the Republic: .. 
{b) sabotage or terrorism aimed at the people of the Reptblic or a strategic•asset 

of the Republic. whether inside or outside the Republic; 
(cJ an acti\'ity aimed at changing the constitutional order of the Republic by the I 0 

use of force or violence; or 
(d) a foreign or hostile intelligence operation; 
·~third party". in relation to a request for access 10-
(aJ a record of a public body, means any person (including, but not limited io, the 

go\'cmment of a foreign state, an international organisation or an organ of that 15 
government or organisation) other than-· 
(i) the requester concerned; and 

(ii) a public body; or 
(h) a record ofa private body, means any person (including. bul not limited to, a 

public body) other than the requester, 20 
bu1. for the purposes of sections 34 and 63. the reference to .. person•· in paragraphs 
(aJ and (hJ must be construed as a reference to "natural person··: 1 

·~this Act" includes any regulation made and in force in terms of section 92: 
0 transfor"'. in relation to a record. means trnnsfrr in terms of section 20( I) or (2), 
and"transfcrred" has u corresponding meaning; 25 
·•working days" means any days other than Saturdays. Sundays or public 
holidays. as defined in section I or the Public Holidays Act. 1994 (Act No. 36 of 
199-1). 

lnterprC'lation of .\ct 

2. ( I I \\'hen interpreting a pnwision of this Act, l!vcry court must prefer any 30 
reasonable imcrprclatilln of the pro\'ision that Is consistent wi1h the objects of this /\l't 
O\'er any altcmati\'C inll'll1rctation 1ha1 is incunsis11..·nt with those objects. 

(2) S1.'cth.,n 12 must not be Clmstrul.!'d ;1s excluding-···· 
faJ the C:ahincl and its cmnminl.!'es: or 
(/lJ an ind1\'idual member of Parli;11nc11t or or a prO\'incial legislature, 35 

from the operation of the definition of ·•requester" in relation 10 a pri\'ate body in section 
I, section 49 and all other provisions or this ,\ct related thereto. 

t3) For the purposes of this Act, the South African Revenue Scn·icc, cstablishccl by 
section 2 of the: Sornh African Rewnue Scr\'ice Act. 1997 (Act "No. 34 of 1997). and 
rcfcrrcd to in section 35( I). is a public body. 40 

C/1.4/'TER 2 
GE.\'ERAL APPLICAT/0.V PROVIS/0,\'.~ 

Act applies to rl•cord Whl•neyer it came inlO existence 

3. This Act applies to -
(a/ a record of a public body: and 
(hJ a record of a pri\'ate body. 

regardless of when the record came into existence. 

Records held by official or independent contractor of public or prh•ate body 

4. For the purposes of 1his Act, but subject to sect km I 2, a record in the possession or . 

45 

under the control of- 50 
(aJ an oflicial of a public body ·or private body in his or her capacity as such: or 
(bJ an independent contrac1or engaged by a public body or private.body in the 

capacity as such contrac1or, 
is regarded as being a record of tha1 public body or private body, respectively. 

Application of other legislation proh_ibiting or restricting disclosure 

5. This Act applies to the exclusion of an'y .provision of q_t~cr legislation that-
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{a) prohibits or restricts t~c disclosure of a record of a public body or private 

body;and 
(b) is ma1erially.inconsistcnt with an object, or a specific provision, of this Act. 

Application of other legislation providing for access 

6. Nothing in this Act prevents the giving of access to- 5 
(a/ a record ofa public body in tenns of any legislation referred to in Part I of the 

Schedule; or 
(bJ a record ofa private body in terms of any legislation referred to in Part 2 oftbe 

Schedule. 

Act not applying to records required for criminal or civil proceedings after I 0 
commencement of proceedings 

7. (I) This Act does not apply 10 a record of a public body or a private body if-; 
(a) that record is requested for the purpose tlf criminal or civil proc~c::dings; 
(b) so requested after the commencement of such criminal or ci\'il proceedings, as 

the case may ·bi;; and 15 
{c) thi;· production of or access to. that record for the purpose rCfcrrl!d to ill 

paragraph {a) is pro\'idcd f9r in any other law. · __ 
(2) Any record obtained in a manner Lhat contmvenes subsection (I) is not admisSible 

as eviderice in thr: criminal or ci,vil prucer:dings referred lo in that subsection unlcSs the 
exclu~ion of such record by the coun in question would, in its opinion, be detrimental .to 20 
the interests of Justice. ' 

Part applicable when performing functions as public of·pril'ate body 

8. {I) For the pUIJlOSes of this Act. a public body referred to in paragraph (bJ(iiJ of'lhe 
definition of ··public body'" in scctiori I. or a private body- 1 

(a) may he either a public body or a private body in relation to a record l')f that 25 
bodv:and · 

(h) ma}; in one instance be a pubiiC body an~ ii1 another instance be a pri\'at~ hlldy. 
deJ11!nding on wht:tl_1cr thilt l'\!cord rc\ah!S t() the r:Xcrcisc of a pm\·I!'~ or 
pcrfonnancc of u 1\mction as a public body or as a privah! body. 

{2}-A request fbr access to a rc1:ord held for 1he pm11ost: or with regard 1l1 the: c:~~fcisc 30 
,of a power (.lf the pt:rfi.mmmce of a l\mction-- · 

fU) ~s a public body. n1ust be made in terms of section 11: or 
{h) as a prirntc body, must be made in tcnns of section.SO. , · 

(3) The priwisions of Ptifts' I. 2. 4; 5 .. 6 and 7 apply to·a rt:qucst fof access_ to,a record 
th,11 rci::neS to a powc:r or fun'dion cXcrci~ed or performed _as a pub)ic;bhdy. . 35 

( 4 )"Thi: provisions' of Parts I. J. 4. '5, (1 and 7 apply 10 a request for access to ,:1 record 
lhat relates to a power or function cxcrciscd or performed _as a private bOdy. 

C/IAPTERJ, 
GENERA1. 1.YTRODUCTORY PROl·1SIO.ll'S 

Objects of Act 40 

9. The objects of this Act afe- , 
· (uJ · to give: dli!ct 10 ihe,constitutional right of accc:ss to-

(i) any infonnation held by the State: and 
(ii) any inforrnation that is held by an~th~r person arid that is rcquircd·ror the 

exercise or protection of·any rights; · · 45 
(h) ta· give effect lo th~t. right:-- · . , 

(i) subject-lo justifiable limitations. including,,but not limited lo, limitations 
aimed at the:rehsonable protection .9f pri\;acy,.cornm~icial: confidentiality 
and' effective,,e_fficient.arid goud gc;,vemance; and : l 1• 

(ii) in 31 mannCr whicll balarice·s that right with any othct rights, incl tiding the 50 
rights in the Bl'll of Right~ in Chapter 2 of the Constitution'; · i 

(CJ to give effect to thC constitutional obligatiolls of me State of proTl1Dting a 
human rights_ cuitllie 'and soCial justic~. by :includirig public ·bO.diCs' in the 
definition of .. reqt1LeSter" .' allo\\•ing the1i1, aI'nongst o-theTs., tfacceSs_ iTTforma-
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tion from private bodies upon compliance with the four requirements in this 
Act, including an additional obligation for certain public bodies in certain 
instances to act in the public interest;, 

(d) to establish voluntary and mandatory mechanisms or procedures to give effect 
to that right in a manner which enables persons to obtain access to records of 5 
public and private bodies as swiftly. inexpensively and elfonlessly as 
reasonably possible: and 

(eJ generally, to promote transparency, accountability ·and effective governance 
of all public and private bodies by, including, but not limited to, empowering 
and educating everyone- I 0 
(i) to understand their rights in tcnus of this Act in order fo exercise their 

rights in n:lation 10 public and private bodies; ~ 
(i_i) to understand the functions and operation of public bodies; and 

(iii) to effectively scnitinise. and participate in, decision-making by public 
bodies that atfects their rights. 15 

Guide on how to use Act 

10. (I)' The Human Rights Commission must, within 18. months after the 
commencement of this section, compile in· each oflicial language a guide containing 
such infonnation. in an easily compn:hensible fonn and manner, as may reasonably be 
required by a person who wishes to exercise any right contemplated in this Act. 20 

(2) The guide must. ,,ithout limiting the generality of subsection ( l ). include a 
description of-

(a) the objects of this Act; 
(h) the·- postal and street addn.::ss. phone and fax number and, if m·ailablc. 

electronic mail address of--- 25 
(i) the infom1ation ofliccr of e\'ery public body; and 

{ii) e,·ery deputy information olliccr of c"\'ery public body appointed in terms 
of section I 7(1 ); 

(c-) such paniculars of C\'CI')' privnte body as arc practicable; 
rd) the manner and form of a rcqw:st for - 30 

· (i) acl!ess to a record of a public body contemplated in section 11: o!nll 
{ii) aci.:css to a rCcord Of a private body contemplated in section 50; · 

(<•J the assis1:mcc a,·ailablc frmn the information olliccr of a public body in tL·nns 
of this Acl: 

(/) the assistance available from the I luman Riglus Commission \n 1c-nns of this 35 
Act:' 

(g) all remedies in law available regarding an act or failure to ac1 in respect or ;.1 

right or duty conferred or imposed by this Act, including the manner of 
lodging-·· 
(i) an internal appe:1I; and . 

1 
40 

(ii) an application with a court against ii decision by the infom1ation oJlic:er 
of ii public body, a decision on internal appeal or a decision of the head 
of a pri\'ate body; 

(h) the provisions of sections 14 and,51 requiring a public body and private body, 
respectively, to compile a manual. and how 10 obtain access to a manual; 45 

fi) the provisions of sections 15 and 52 providing for the voluntary disclosure of 
categories of'records by a public body and pri\'ate body. respectively: 

(jJ the notices issued in tenns of sections 22 and 54 regarding fees to be paid iti 
relation to reques1s for access; and 

(k) the regulations made in terms of section 92. , 50 
(3 J The Human Rights Commission nm.st, if necessary. update and publish the guide 

at intervals of not more than t\.Vo years. 
(4) The guide must be made available as prescribed. 

. . PART2 
ACCESS TO RECORDS OF PUBLIC BODIES 55' 

CHAPTER I 
RIGHT OF ACCESS, AND SPECIFIC APPLICATION PROVISIONS 

Right of acce_ss to records of public bodies 

11. ( 1) A requester must be given access to a record of a public body if-
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(u)' that requester complies with all· the procedural requirements in this Act 
relating to a rcqucSt for access to that record; and · . 

(b) access to· that record is. not refused in icrms of any grou.nd for refusal 
contemplated in Chapter 4 of this Part. 

(2) A request con1emplated in subsection (I) includes a request for access ~o a record· 5 . 
containing personal infom1ation about the requester. · · 

(3} A requester's right of access contemplated in subsection (I) is, subject to this Act1 
not affected by- ' 

(a) any reasons the requester gives for requesting access: or 
(b) the infonnation officcr:s belief as to what the requester's reasons are for 10 

requesting access. 
C, 

· Act not appl)'ing to ccrlain public bodies o_r officials thereof 

12. This Act docs not apply to a record of--· 
(a} the Cabinet and its comnlittccs: 
(b) the judicial functions of- 15 

(i) a court referred to in section 166 oflhe Constitution; 
(ii) a Special Tribuna~ established in tt!rms of section 2 of the Sr,ecial 

hwcstigating Units and Special Tribunals Act. 1996 (Act No. 74 of 
1996); or 

(111) a judicial officer of such court or Special Tribunal: or 20 
(c) an indivi~ual member of Parliamqnt or of a provincial lcgisl~turc in that 

capacity. 

Body dclcrmincd to be part of anolhL•r public hod)' 

13. For 1hc purpos~ of lhis Act. the Minish~r may, on his or hcr·m\'11 accord or on the 
request of the rdc:\·ant public body or bodies or a body rdi.::rrcd 10 ill'paragraph fc). in the 25 
prescribed manner ;'ind by notice in 1hc Guzt'llc'·- • 

(u) detcrmini.:: that a public body is to be rcgardcd as part of another public body; 
(hJ dt:terminc that a catcgol): of public bodies is to bc·rcgarded as one public body 

\\·ith such information olliccr as the Minister designates: and 
(cJ if there is Jouh1 as 10 wht.·thcr a body is a scparah: public body ·or fonns part 30 

ofa public body. determine th:11 the body 
(i) is :1 scpara1c public' body:,or 

(ii) form~ pari tlL1 public body. 

CIIAPT£R2 
Pl"Bl/CAT/0.\'.·l.\'D Al·:-l/LABILITYOF CERTAI,\' RECORDS 

'.\lanual on. functions of, and index of records held by, public body 

14. (I} Within six months after thc commcnccmcnt of: this section or the coming into 
existence of n public body. the infimnation olliccr of the public body conccrncd must 
compile in at least three ollicial la11gm1gcs a,manual containirlg-

35 

/a) a dcscription of its structure and functiuns; 40 
(b) the postal and street address, phone and fax number and, if a\'ailable. 

electronic mail address of the information officer of the bod)· iind of every 
deputy infonnation ofliccr of the body appointed'iti tCITn's of scc'tion l 7l I), 

(c) a description of the guide referred to in section I_O. if a\·ailablt!; .and how to 
obtain access to it: - ·. ' 45 

(dJ sufficitmt detail to facilitate a request for access IO a record of the body, a 
description of 1hc subjects on'which the body holdS'records and the categories 
of records held on each subject; 

(e) the latest notice, in tcm1s·ofsection 15(2), if any, regar'ding the catt!gories of 
records of the body which are 'available without a :persoJ1• having to request 50 
access in terms of this Aci; · 1 : • 

1 
• • 

(/J a description of the st!TVices avriilable to memQers of the public from the body 
and how to gain access to those services: 

(g) a description of any arr~ngement or P.rovision for a person (other than a public 
body referred to in paragraph (a) or (b)(i) of the definition of ·•public body" 55 
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in section I) by consult3tion, making representations or ot11erwisc, to 
participate in or inftuence-
(i) the fonnulation of policy; or 

(ii) the exercise of powers or performance of duties, 
by the body; 5 

(h) a description of all remedies available in respect of an act or a failure to act by 
. the body; and 

{i) such other infonnation as may be prescribed. 
(2) A public body must, if necessary, update and publish its manual referred to in 

_ subsection (-I) at intervals of not more than one year. IO 
(3) Each manual must be made available as prescribed. 
(4)(a) If the functions of two or ·more public bodies are closely connected, the 

Minister may on request or of his or her own accord detcnnine that the two or more 
bodies compile one manual only. 

0 
· 

(bJ The public bodies in question must share the cost of the compilation and making 15 
available of such manual as the Minister detcm1incs. 

(5) For security, administrative or fiziancial reasons, the Minister may, on request or of 
his or her own accord by notice in the Gu=elt,~. exempt any public body or category of 
public bodies from any provision of this section for such period as th~_ Minister thinks fit. 

Voluntary disclosure and· automatic a,·ailability of certain n'Cords 

JS. (I) The information officer of a public body, referred to in paragraph (a} or lbJ(i) 
of the definition of '"public body" in section I, must, on a periodic basis not less 
frequently than once each year: submit to the Minister a description of-

20 

/a) the categories of records ot'.fthe public body that arc aulomatically available 
without a person having to request access in tem1s of this Act. including. sµch 25 
categories available-
(i) for inspection in tenns".oflcgislation other than this Act 

(ii) for purchase or ~opying from the body: and 
(iii) from the body free of charge: and 

(bJ how to obtain access to such records. 30 
(2) On a periodic basis not less fre.qut!'ntly -than once each y(.·ar aml at the cost of the 

relevant public body, the Minister mu~•~ by notice in the Cia=c.•rre---
faJ publish every· description submitted in terms of subsection (I): or 
(hJ update C\'l!ry description so published. 

as the case may be. _ 35 
{3) Tlie only fee payable (if any) for access to a record included in a notice in ti:nns 

of subsection (2) is a prescribed fee for reproduction. · 
(4) The infonnation officer of a public body may delete any part of a record 

contemplated in subst!'ction ( I }(u) which, on a request for access, may or must be refused 
in tenns of.Chapter 4 of this Pan. 40 , 

(5) Section r1 and any other provisfons in this ,\ct related to thm Sl.'Ction do not apply 
to any category of records included in a notice in tcnns of subsection (2). 

Information in !elcphonc directory 

16. The Director~Gcneral of the national department responsible for government 
communication$ and infonnation services must- at that departmerit's cost ensure tbe 45 
publication of the Postal and street address, phone and fax number and. if available, 
electronic mail address of the inforn:mtion officer of every public body in every 
telephone directory issued for general Use by t11c public as arc ,prescribed. · _,,--

CHAPTER 3 
MANNER OF ACCESS 

Designation of deputy information o~fliccrs, and delegation 

50 

17. (I) For the purposes of this Act, each public body must, subject to legislation 
governing the employment of personnel of the public body concerned, designate such 
number of persons as deputy infonnatipn officers as are necesS3ry to render the public 
body as accessible as reasonably possible for requesters of its records. 55 

I 
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(2) The inforlnation officer of a public body has direction and control over every 
deputy infonnation oftiCer of that body. 

(3) The. information officer of a public body may delegate a power or duty conferred 
or imposed on that information officer by this Act to a deputy information.officer of that 
public body. 5 

~(4) Jn deciding whether to delegate a po\\.'er or duty in .1em1s of subsection (3). the 
infonnation officer must give due consideratioi;i to the need to render. the public body as 
accessible as reasonably possible for requesters of its records. 

(5) Any power or duty delegated in tenns of subsection (3) must be exercised or 
perfonned subject 1·0 such conditions as the person who made the delegation considers I 0 
necessary. 

(6J Any delegation in 1em1s of subsection (3)
(aJ must be in writing; 
(h) does ri,ot prohibit the person_who made the delegation from exercising.the 

power concerned or perfonning 1he duty concerned himself or herself; and 15 
. (c) may at any time be withdrawn or amended in writing by that person . 

. (7) Any right or privilege acquire,or any obliga,tion or !iability incurred. as a result 
of a decision in terms of a delegation m terms Of subsection (3) is not affected by any 
subsequent withdrawal or amendment of that decision. 

Form of requests 

JS. ( I) A request for access must be made in the pr!!scribed fonn to the infonnation 
ollicer of the public body concerned at his or her address or fax number or l!lectronic 
mail address. 

(2) The fom1 for a request of access prescribed for 1he purposes of subsection (I) must 

20 

al least require the requester concerned- 25 
(c,J to provide sufficient panicuh!rs. to enable an oflicial of the public body 

concerned to identify~ 
( i) the record or records requested: and 

(ii) the requester: · 
(hJ to indicatl! which applicahlc form of access rcforred tO'in scc1ion 2?(2J is JO 

required; 
tc-J tu state whl!thcr thc·rcconl ccmc1:rncd is prl!li:rrct! in a panicular Jang.liagc: 
(1/J Lo specify ii postal address.or fax munher of the requester in 1he Republic: 
{,•J it: in :iddilion 10 a writh!n reply, thl! n!questcr wishes tq_bl;' i1lf~>~nei~1fthc 

decision on the request in any 01hcr manner. to state that manner a!id the 35 
necessary particulars 10 bl! so informed: and i 

(/) if the request is mqdc on be11alf of a pi.!rS\lll, to submit proof of.1he capa'city in 
which the requester is making the request. to the rcasonabk- satist~ctio~ of the 
infonnation officer. : ' 

(3)(a) An individual·v.·ho because.ofillitcracv or a clisilhilit\'·is Linablc to makc a 40 
request for accc-ss to a record of a public body ji{ accordance wilh ~uhsr.:ctfon (I). may 
make that rcques1 orally. · 

(hj The infonuation officer of that body must reduce that oral rcql:lest to writing in the 
prescribed form and :provide a copy thereof to 1hc- requester. 

Duty to assist requesters 

19. (I) If a reque~ter infOm1s the information officer of-
faJ 11 public body that he or she wishes to make a request for uccess tci.a record of 

that public body: or · . · · 
(b) a public bri.dy (otherthan a public body refcm:d to in paragraph (a) or (/,/( i) of 

45 

the definition of '·public bodY" in section I) that he or sh-c wishe·s to make a 50 
request for access 10 a reellrd ·or another public body; 1 , · 

the infonnation officer muSt render suc_h reasonable assistance. free o'f c
1

harge. as is 
necessary ,to enable that reciuester to ,Coiriply with section 18( I). · 

(2) If a requester has made· a request for access that does not comply with section 
18( I}, the infqr_mation offiCer concerned may not refuse the request :becituse of that 55 
µon-complia~ce unless the information _o,fficer-has- , 

(a) notified that requester of an intention t<;:i refuse the request and stated in the 
notice-
{i) the reasons for the contemplated refusal; and 
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(ii) that the infonnation onicer or another official identified by the 
infonnation officer would assist that requester in order to make the 

., request in a form th.at would remove the grounds for refusal: 
{h) given the requester a reasoriable opportunity to seek such assistance; 
(c) as far as reasonably possible, furnished the requester with any. infonnation 5 

(including infonnation about.the records, other than information on.the basis 
of which a request for access may or mustbe refused in terms of any provision 
of Chapter 4 of this Part, held by the body which are relevant to the request) 
that would assist the making of the· request in that fonn; and 

(d) given the requester a reasonhble opportunity to confirm the request or alter it l 0 
to comply with section 18( I). 

(J) When computing any period referred to in section 25(1 ), the period commencing 
on the date on which notice is given in tenns of subsection (2) and ending on the date on 
which the person confirms or alters the request for access concerned must be 
disregarded, 15 

(4) If it is apparent on receipt of a request for access that it should have been made to 
another publi~ body. the infonnation oflkcr Of the public bod)

1

' concerned must-
(aJ render such assistance as is necessary to enable the person to make the 

request, to the infonnation officer of the appropriate public body; or 
(/>) transfer the request in accordance with section 20 10 the laSt-mentioned 20 

infonnation olliccr. · 
whichever will result in the request being dealt with earlier. 

Transfer of requests 

20. (I) If a request fllr JCl'ess is made to the infonnation olliccr of a public body in 
respect of which---- 25 

(a} the record is not in the possession or under the control oftha1 hlldy but is in the 
possession of another public body; 

(b) the record's subject matter is more closdv connected with the fw1ctions of 
another public body than tho~c of the puhli~ body of the infonnation officer to 
whom tht: request is made: of 30 

(c-J tht n:l·Ord contains comnh:n:ial information cm1temph1tcd in section 42 in 
which any other public body'.lrns ;11;.rt!alcr com1111:rcial interest, 

the information l11lkcr to whom the rcqlicst is made must ilS soon as reasonably possible. 
but in any C\"Cnt wi1hin 14 days after the rctjut!st is rcccivcd·--

(i) . tr:msfcr the requl!st to the_ information officer of the other PJlblic body or. if 35 
there is in the case of paragraph {c) more than one other public body ha,·ing a 
commcrci.il interest, lhe· other public body with the greatest commercial 
interest; and 

(ii) ifthi:: public body of the infonnation ollicer to whom the rcqui::st is made is in 
possession of the record and considers it helpful to do so to enable the 40 
infornrntion officer of the other public body to deal with the request, send the 
record or a copy of the record to that infonnation officer. 

(2) Ira request for access is made to the infonnation officer of a public body in respect 
ofwhich-

{a) the record is nm in the possession or under the control of the public body of 45 
that infi.1rmation officer and the information officer does not know which 
public body has possession or control of the record; _ , 

(h) .. the record"s subject matter iS not closely connected to the functions of the 
public body of that infom1ation officer and the information officcr·does not 
know whether the record is more closely connected with the functions o( SO 
another public body than those of the public body of the infonnatibn ofticer to 
whom the request is made: and 

(c) the record-
( i) was created by or for another public body; or 

(ii) was not so created by or for any public body, but.was received first by· 55 
another public body, 

the information officer to whom the request is made, must as soon as reasonably 
possible. but in any even~ within 14 d~ys after the request is received, transfer the 
request to the information officer of the' public body by or for which the record was 
created or which recc:in.-d it first, as the :case may be. 60 
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(3) Subject to subsection (4), the information olliccr to whom a request for access is· 
···transferred. must give priority lo that request in relation to Other requests as if it were 

received by him or her on the date it was received by the infomrntion officer who 
; transferred the r~queSt. · ' '" < . ;,, 

(4} If a request for access is trnnsferrcd, any period referred to in section 25(1) must 5 
be computed from the dale lh~ request is received•qy the infonnatiab ofiieer to whom the 
request is transferred. · ' · . e 

(5) Upon the transfcr·qr a request fo~ q£5=css. the infoi-mation officer making the 
transfer must immediately notify lhc requester of-

·(t1) the transfer; · IO 
(h) the reasons for the tnmsfer; and 
(")" the: peli<id1 witltin ·which the request must be dealt whh. 

Prcsch·3.tion of records until fillal decision on request 
• • 21. If the information officer of a public bodfhas received a request for access to a 

record of the body. that infonnation officer must take the s1eps tllat are rcasonahly I; 
necessal)' to preser\'e the record. without deleting any infommtion contained in it. until 
the infornfation ofiicd has notified the requester cc.mccrnl.!d of his or ht::r decision-in 
,tcnns uf section 25 ;md- · _ · 

(a} the periods for lodging an internal appeal. i.lll application with a coui-1 or an 
appeal against a decision of that court ha\·e cxpiri;d: or . . 

rbJ that internal appeal. application or appeal against ·a decision of that court or 
other -le!;al procet::dings in connection with the request -1 has been finally 
detennined. . 1 

whichcn:r is the laier. 

Fees ,i 

22. (I) The information officer of a public body .to who1)1 a request for acccs~ is madt::, 
,.. must by• 1noticc require the requester, other .. th;Jn a personal requester. tol pay the 

prescribed reque:-1• fee (if ;my). before tlirthcr prOcl!s:-ing the ?\!quest. '· 

20 

(21 If- ; ,,: 
(aJ the search for a record of a puhlic body in n.:spi:ct llf whiCh a request i"or access 30 

by a rcqucstcr. 01hcr than a pcrs1.rnal' requester. has hcc-n mac.k; nml 
(hJ the prepara1ion or the record for \li'sclosure (including any ·lriri"ang.cmcms 

contemplated in section 29(2)(a) and (bJ(i) and (ii)(aaJ). 
wo1,1ld. in the opinion of the information oJliccr of the body. re-quire- more than the hours 

_ prescribed for this purpose Ji.1r requesters. 1hc -inli.mnation olliccr must.by notict: require 35 
th~ n:qut!ster. other than a nCrsonal rcqucS1i:r •. to pay as a deposit lheipn:sc-rih_cd'portion 
(hdng,1101 n1orc than on!.! thinll ufthe access foe whi~h would he payable iftht: request 
is granted. · 

(3) The notice rc-forn:d to in subsection (I) or (2) musl smtc-
fa) · the amount of the deposit payahiC in terms of subsection(:!), 'if applicable: 40 

, (b) that the ~cqucster may lodge an i111emal appeal or•an applicalion with a court, 
as tht: case may be. against the' lender or payment of the request fee in tcnns 

: of subsection (I), or the tender or payment of a deposit in 1erms of,subscction 
, (2), as the case may he; and 

(c)' the procedure (fncluding 1hc period) for lodging the internal' appeal or 45 
· application, as the case may be. 

·(4) lfa deposit has been paid in respect ofa request for access which is iefused, the 
information officer concerned must repay !he deposit}O the rcqucst~r. , · 

(5)Thc information officer ofa public bod)-' must withhold a record until the requt:ster 
- eoncemed has paid the applicable fees (if any).. 50 

(6) A requester whose request for access·to ·a record of a public body has been granted 
must pay an access fee for reproduction and for search and prcparaticin contemplated in 
subsectiqn (1)(a) and (b), respectively. for an)• time reasonably requir~d in excess of the 
prescribed hours to search for and prepare lincluding · making any arrangements 
contemplated· in section 29(2)(a) and (b)(i) and (ii)/aa)) the record for disclosure. 55 

(7): Access fees ·prescribed for the purposes .of subsection (6) must pro\'ide for a 
reas(.lnable access fee for-

(ai the cost of making a copy ofa record. or ofa transcription oftlic- content ofa 
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record, as contemplated in ,section 29(2)/a) and /h)(i). (ii)(hb), (iii) and (v) 
and, if appllcable, the postal fee; and 

(b) the time reasonably required to search for the record and prepare (including 
making any arrangements contemplated in section 29(2)/a) and /7,J(i) and 
(ii)(aa)) the record for discl.9sure to. the requester. 5 

(8) The Minister may. by notice. in the Ga:e11",._ 
fa) exempt any person or category of.persons from paying any fee. referred to in 

this section; . 
(b) detcnninc that any rCc referred to in this section is not to exceed a certain 

maximum amount~ IO 
(c) de1erminc the manner in which any fee referred to in this section is to be 

~alculated; 
(dJ determine that uny fee refcrr~d to in t_his seclion does not apply to a category 

of records; 
(,,; exempt any person ofrccord or category of p_crsons or records for.~ stipulated 15 

period from any fee referred to in subsection (6): nnd . .. ,_ 
(!) dr.!tcrminc,that where the- cost of collecting any fee referred to i~ this section 

exceeds the amount charged. such fee does not apply. 
' 

Rfcords Chat cannot be found or du not exist 

23.(IJ If~ 20 
ra) all reasonable steps ha\'C br.!cn taken 10 find a record-requested: and 
(bJ there arc reasonable grounds for br.!lie\'ing that the rccord-

(i) is in the public body's possession hut cannot he found; or 
(ii) docs not exist, _ 

1hc infonmui,m ollicer of a public body must. by way of aOidadt or allinnmion. notify 25 
the requester 1hat it is not p,)ssiblc 10 gh·I!' :.1cc1.:ss to 1hat record. 

(2) The atlida\'it or affinuntion rcfcrr~d 10 in subsection (I) must give a full account 
of all steps taken to find the record in question or 10 determine whether 1he record exists. 
as the case may be. inch1~ing all communieationS wi1h every person who-conducted the 
se,trch on hd1alf ur 1hc information onicer. JO 

•())For lhe purposl!'s of this Act. lhe lhlli1.:c in tl!'nns of :mhs1.:ction t I) i:,.10 he rcgan.lcJ 
as a d!!cisi<lll l<l rcli1sc ;1 request fur access to the record. 

t4) ll~alicr 1H1ticc is gi,·cn in terms or subsection { IJ. 1hc rc,:ord in question is found. 
the n:questl!'r Clllll·,:rncd must be gin·n access to 1hi: record unkss access is refusi:d on 
a ground li..ir refusal l'llnll!'mplatcd in Chapter 4 of rhis Pa.rt 35 

Deferral of acc~ss 1 

24. { 1 ) If the informal ion olliccr of a puhlic hl1Jy decides to grant a request for accc:ss 
tu a record. hut that rl!'curd 

(aJ is to be published within 90 days .tlicr the rl!'ccipt or transfor of 1hc request or 
such further period as is reasonably necessary for printing and translating the 40 
record for the purpose of publishing it; 

rhJ is rcquin.:d by law to be· published hut is yet to he published; or 
fcJ has hccn prepared for submission to any legislature or a particular person but 

is yc1 to he submitted. 
the information.officer may defer giving access to th!! record for a reasonable pe•riod.' -45 

L2) If access to a record is deferred in terms of subsection (I). the information officer 
must notilY the rcquesh!r concerncd--

(UJ that 1he requester may, within 30 days after that notice is gh-en, make 
representations to the information officer why 1he n:cord is required before 
such publication or submissicm:,and 50 

(bJ of the likely period for which access is to be deferred .. 
(3) If a requester makes representations in 1cnns of subsection (2)fa/. the infonnation 

officer must. after due consideration of those representations. grant the request for 
access only if there ar~ reasonable grounds for believing that the requester will suffer 
substantial prejudice ·if access to lhe record is deferred for the likely period referred to 55 
in subsection (2)(bJ. 
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Decisi.on on, ~cqucst and notice,thercof 

25. (I) Tile informatiori ~fticer to whom a request for access is m<!de or transferred, 
must. subject to section 26 and Chapter 5 of this Part, as soon as reasonably possible, but 
in any event within 30 days, after the request is rCceived- : 

(a) decide in accordance with this•Act whether to grant the req~st: and 
(h) Ootify the requester of the decision and, if the reqfiester stated, as 

contemplated in section 18(2)(e), that he or she wish.es t,\'..!'e informed of the 
~ecisfufl in any other· man~er, infonn him or her in ~t manner if ii is 

5 

r~as~11Jf!b!y'l\ossible. . . , -~~ . 
(2) lfth.c-rcqllcktfor access is granted, thi: notice in tcrrhs ofSUb\ection ( l)(h) must 10 

· state--1'1, )· · · \ ·· ·: '~ 
raY,i tfieli'cces'tree (if any) to be paid uJ)On access; ~ 
(b) the form in whiCh aCc'~ss will be given: and 
(c), that the requcSt.er may l,ddg:e an internal appeal or an application with a court, 

as the case may~e .. ag:1inst the access fee to be paid or the fonn of access 15 
granted, and the proCcdurc (including the _period) for lodging the ,inti.:mal 
appl!al' or application,,as the case may be. 

(3) If the ieqUeSt for access is refused, the notice in tenns of subsl!ction ( l )(h) must-=--
(a/ state_ adequate reasons for the refusal, including the provisions of this Act 
· ,relied upon; · ; 

exclude, from such reasons. any refe1:ence to the content ,of the record; and 
statc·that the requester may lodgC an internal appeal or 'f1h application with a 
court. as _the £3Se may_be._against the. refusal of the request, and the procedure 

o Q(b) 
(C) 

(including the period) fot lodging the internal appeal or application, as the 
case maf..ir . . ·.. .... 

Exte~sion of p:ci-iod'. to deal with rc<1ucst 
, . ' • 

. 26. ( 1 J The il)IQ.Illlation officer to whOm a request for access has been inade or 
transfcircd. 1Tlay ~xtc1ld Lhc period of 30 days referred to in scctio1G'5( I) (in this section 
rcforrcd to·as the '"original period':) once for n (urthcr period of not nmrc than JU days. 

20 

25 

if ' 30 
'"! the rcqucs_l, i,s for a !argc number ~,rreCords or requires a search tlirough a large 

number ~-f rcco~ds and compliarice with the Original pt:riod would uim:ason-
ably interfore ,\•ith the' i\Cli\'ities of the public body concerned; 1 

(hi the requl!sl requirl!s a' search l~r records in. or collecLion thereof fi-om." an 
olficc of the public body not situatCd0·i11·t11e same town or city as ,the '.office of 35 
the information officCr that ccinnot rcasonahlv be completed within the 
original period:: . : · · · ' 

fcJ .. c◊nsultation a1Tlong di\'isi~ms'ot_'•the' public body or with another public body 
is necessary or desirable to cJcci~e upon the request that cannot re:1sonahly he 
completed within the original phiod:' . · . 

r,/J more t!Jan one of 1he circumsla~cCs ·contemplated in paragraphs tu). (h) and 
fcJ exist in respect of the request making C!)mpliance with the original period 
not reasonably possible: or 

1 
' 

40 

te) ' the requester-consents in ·v.-Titing I!) such extension. 
l2) 'If a period is extended in tem1s of subsection ( I )1 the infonnation officer .must, as 45 

soon as reason.ibly possible. but in any e\'el1t w_ithin 30 days. after the request is received 
or transferi-ed, ncitify the requester ofth,ilt'.extenSion. ' 

(3) The notice in terms ofsubse·ction '(2) ml.ISi state-
(a) the Period of the extension: i" 
(h) adequate reasons for the ·extensiOti; including the provisions of this Act relied 50 

upon: and •,, ! · ... , , 
(c) that thf: requester may lodge.an 'lntefmil appeal or an applica.tion'with a court, 

as the ~ase may be. against.the).e~t.e~_sion, and the procedllre (including the 
period) fc:ir \odginl! the interhal '3p{lcal o'r ·application, as the' case may be. 

- ' ~• , , I 

. I . 
Decm~d refusal ·of request 

27. ir an inforn1ation officer fails to 'give the decision on a request for access to the 
requesler concerned within the period Contemplated in section 25( 1 ), tile infonnation 
officer·is, for the purposes of this Act, regarded as having refused the request. 
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Sowrability 

28. ( 1) If a request for access is m"ade to a re'cord · of a J)ublic · body containing 
~nfo~_atio~ which may or must be ref used in tenns of an)' provision of Chapter 4 of this 
Part. every part ofthC rccOrd ,which- · 1 

;., 

(a} · does not contain; and 5 
(b} can reasonably be seyered from any part that contains, 

any suc~f?m1a1iOn-must. dcspit~ an/othei- pfovision of this 'Act, ~e disclosed. 
(2) If a request for access t~ 

Ya)· a pm-t of a record is gninted; and ~ ' 
<bJ tb'eo1~c~n,,iri'ofthc record is'rcfuscd, ., ,,.._ { j ' 10 

as conttmplafcd~in'S_ub~Ctiqn (I). the prOvi~_iops of sccti_On'25(,2~); iippl~ ~a.paragraph (a) 
of this secti6n and\thf1rovisiohs of section 25(3) to paml!faph '(bJ ·o((this section. ·v . . -. -,_,. _· -
Access and forms or access_ · - - j"'~· . . , 

) . ' 
29~ (I) If a requester ~as becn_givcn noLice Jn 1C~1s·6f secLiOri 25(1) that his Or her 

request for accl!ss has. bl!e_n granted, that; requc5t¢J:,Qiµfi. subject t()~ sflbsections (3)-and 15, 
(9) and section 31+ · · , · ' 

(c,), jf .in 'acdss fcc,'is payable. llJ)on payment of that fc_c: Or · : " 
(h) if no acce~lei.is payable, iinlnediatclv. · · · · 1,- • • ,.-

be ·given access in the applicabJC' fonni refcrrel'to in subsec.:1ion (2) aS'the requester •w., • 

indicated in ~request, and in the language comcmplatcd in scCtion 31. .,:: 20 
(2) The fouu'..-; of access to a iecord in' respect of which a n:ques~ of access·has bcc:n 

granted. are lhe following:, :: ., ""·-· 0 
. (aJ If the reco!d is in \\Tittcn or prih1cd, form, by ~upplying a ':pPY of the record or o () 

by making :1rrangements for the inspection of ihe record; 
(bJ if !he record is not in written or printed form- · 25 

(i) in the cilse ofa record from which visuill iinag~s.or"printl!d transcriptions J 

8ftho!>c·images arc capable of being reproduced by means ofequipm~El~ / 
which is ordinarily available to the public body concerned. _by making' 

~ arrangements to ,·il!w thus!! images or b~J sllppli!!d with c~pics ~ or 
tr~mscriptiuns of them: , ·, , _ 30 

( ii l in the l'ilSe of a rt:cord in \,•hich words or infom1ation ilrc recorded in surJ1 
manner that they an: capable ofbdng rcpnldi.i1.;t:J in thc fonn of sound l\y 
Cljuipmcnt which is ordinJrily arnililhle tO lh1:" public body conccrn_cd
JtwJ by making arrangemCnts_ It~ hear those sounds: or 
• tbhJ if the public body is capable of producing a written or prinLed 35 

transcription of ,thcis~ sounds by the use of cquipmc-nt which is 
ordi~arily availabl~ 19 it, by supplying such a transcription: 

(iii) in th..: case of a record which is held on computer. or in electronic or 
machine-readable ftmn, and from which the public -Plldy c.un!=cn~cd is 
capable of producing a primed copy ol:.__ 40 
(aa) the record, or a pilrt of ii: or 
rbbJ infomiation derived from the n:cord. 
by using Computer equipment and expertise ordiilarily a_\'ailablc to the 
public body, by supplying such a copy: · I 

(i,·) in the case of a record ava.ilablc or capable of being made availaHle i_n 45 
cmnputer readable forn:i. by supplying- a, copy in !hai form: or I 

(\') 1 in ilhy other case, by supplying 3.copy of the record. · 
(3) If a requester has requested acces~·in a p;~rticular fonn, access must~ subjjct to 

section 2S;be given in that fonn, unh:~s.16 do so.would- ' 
(a) interfere unreasonably \\·ith the effccth·e administration of tlie public ~ody 50 

concerned: .• 1 • I 
{b) be detrimental to the preservation of the record; or , i 
(c) amount to an infringement of copyright not owned ,bY ,the St;;1te or the public 

body concerned. · · ' I 
(4) If a requester h~s requested access in a particular limn and for a reason referred 10 '. 55 

in subsection (3) access in that fonn is refused but access is given in another fonn\· the. 
fee charged may not exceed what would have been charged if that requester had been 
given access in the fonn requested. . : l 

(5) If a requester with a disability is prevented by that disability from reading, vie, ·ing 
or listening to the record concerned in ~he form in w~ich it is held by the public 1'ody, 60 
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concerned. the information olliccr of the body must, if that rcqucstl!r so requests. take 
reasonable steps to make the record aYailablc in a form in which it is capable of befog 
read, viewed or hear~ by the requester. 

(6) If a record is made available in accordance with subsection (5). the requester may 
not be required to pay an access fee which is more than the fee which he or she would 5 
ha\'e been required Ill pay but for the disability. 

(7) Ifa record is made available in terms of this section ton requester for inspection, 
,·iewing or hearing, the rcquc::stcr may make copies of or transcribe the record using the 
requester's equipment. unless to do so would- ~ 

(u) interfere unreasonably with the effective admmistrarion of the public body I 0 
conccrnl!d: 

lb) he detrimental to the presen·ation of tht: record: or 
(C') amount to an infringement of copyright not owned by the State or the public 

body conccmcd. 
0 

l8) If the supply to a requester of a copy of il record is required by this section. th.: 15 
copy must. ifso requested, be supplied by pos~ing it to him or her. 

l 9) If an internal appl!al or an application to a court. ilS the casl' mny be. is lodgc:d 
against the granting of~J"cqui:st for access to :1 record. access to the.~eL·md may he gi\"c,.'n 
only wht:11 the decision lo grant the request is _finally confirmcd,u. 

Access to hraUh or olhrr records \ \ · ' 10 

0 \ ·1 \\ 
30:(l}·lfthc informntion olfo:cr ,,-ht,grnms. in lcnns of section 11. a requcsl for 

access to a record pro\'idcd by a health praC~'tiOncr in his or her i:apacity as such :.1bom 
the phY,sical or mental health: t1r well-heihg: -

taDor the n:questcr; or · \ · 
rbJ if the- n:quest h3s hW°l mmlc on\ ~chalf of the person to whom the record 25 

relates. of 1hat pcrsun. I.~ . 
(in this section. the rcqucsh:r ::md p~rson rcfo1T~ to pamgraphs (aJ and th). i-cspccti\"c:ly. 
arc referred to as the .. tele\'tlnt 'person .. ). :so( the opinion that the disclosure of thi: 
record 10 the rclernnt person migh1 cause sc[ioJf harm to his or her physical or menial 
health. or wl!ll~hcing. the inlim11aliun o!licbr' may. hdC.m.: gi\'ing a\.·cess in terms \,r 3ll 
section 29. eonsult·with a health praclitit~ncr~dm. suhject ll1 suhsectiun.(2). h3s hccn 
nominated by the reli:,·:mt person. · ~ l ' 

12) If the rclenmt person is r 

fa) under the age of 16 yc:.1rs. :1 pcrslm h~\'lllg parental r sponsihilitics for thi.: 
~lcrnnt person 111us1 make the 11ominh1iori.ct,ntemplatca'in subsection {I): t)r 35 

tbJ im:ap:.ihlc of managing his or her aO~ifS. a 'p~f~l •t1r/uin1ed by the court tu 
· mamu!e thost: alfairs mus1 make thal holninrlti,l1q 

())faj It: :ill;r hdng _gfrcn access ttl the rt:~,,r;I con,ccr~c,I. the health practitioner 
consulted in tcrms of suhsection (I) is of the opihioh 1ha1 th~Jdisclosurc of the record to 
the relevant perslm would be likely to cause scrio~1s ilarm to h1~r her r!1ysical or menial 40 
hcallh. or well-being. tlie inform.uion ollicc_r 1liav only l!i\'J ac~c:;s to "the record if the 
requeslcr proves to the satisfaction of the informrltion officJr that 1!dequ~1te pro\'ision is 
made for such counselling or arrangeml!nts as arc rcasonabl~\practicablc before. t.luring 
or after the disclosure of the record tO lilnit. alleviate or avoid1sUi:h hann 10 the rele\"ant 
person. , 

(b) Before access to 1he record is so gh·cn to the requestei. the person responsible for 
such counselling or arrnng.cinents must be gh'·en access to the record. 

,' ·~ . 

Language of a~ccss 
' ' : \ 

31. A requester whose retjuest for access to a record Of a public body-has· been grnnted 
must. if the record- ' · · · · Q 

(a) exist~ in the language th3i th~ req.uester 'preter;-:-'\:e gi\'cn access in lhat 
langllagc: or ' V 

(h) does not exist in the language so preferred or the requc.ster has no preference 
or has not indicatt!d a preference. be giVcn access in ariy language the record 
exists in. - i 

': 0 
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Reports lo Human Rights Commlsslo~ 

I 
32. The infonnation officer of each public body must annually submit to the Human 

Rights Commission a repon stating in relation to the public body:_, 
(a} the number of requests for access received; 
(bi the number of requests for access granted in full; 5 
{c) the number of requests for acCess granted in tenns of section 46; 

1 
(d) the number of requests for access refused in full and refused partially and the 

number of times each provision of this Act was relied on to refuse·acCess in 
full or partial;. ' . I 

(eJ the number of cases in which the periods stipulated in section 25( I) were I 0 
extended in terms of section 26{ I); I · 

(g/ the number of internal appeals lodged with the relevant authority and the 
number of cases in which, as a result of an internal appeal, access w~ given 
to a record; _ \ 

(hj the numberofintemal appeals which were lodged on the ground that a rfquest 15 
for access was regarded as having been refused in terms of scc!ion 27; 

(i) the number of applications to a court which were lodged on the ground that an -
i111en1al ~ppeal was regarded as having bl!cn dismissed in tenns of sfction 
7~(7): and n· i ' 

(j) suet{ other mailers as may be prescribed. 20 
- I I I 

CHAPTER4 · 

Interpretation 1-) O 

c;RousDs FOR RE(iisAL OF A. ccEss ro RECORDS ll 

33. ( I J The infonnation otlicer ,if a public body--
(aJ must refuse a request rQi-Jacccss to a_ record c~ntemplated in section _ 4(1 ), 25 

, 35(1 ). 361 I). 37( I )(a).iJ8(a). 39( I )(c,/ 0 40 or 43(1 ); or \ 
(h) may refuse a request foi"°8cccss1 to a record contcmpliited in section 37( -)(hJ. 

38,h/. 39(1 )!bi. 41 ( I irai/or (/,); 42( I) or (3 ). 43(2). 44( I) or (2) or 45. 
unless the pro\·isions of scctiori 46 apply., 

{2) A provision ot:.taiS Chaptbr Jh tenlls of which a request for accl!ss 10 a record u..; ) 
or mav or ma\' .Ifut be n?fused.(m,1y not be constmed as-

/;,J limf,6d in i1s apPIJcat,idn in any way by any other provision of this Cha~cr 01 
tcnn~ llf \\·hich a''.reQdest for accC"ss to a record must or may or may nOt be 
refustd; m!!!, , I :.I . I 

(b) not ap'plf:'ing 10' a p'articular record by reason that another pro\'ision of: this 35 
Chapterr:Jtcrm~ of~,:~ich a request for access to a record must or may or

1
may ... 

1101 bi: r;ttscd, alsr applies to that re~ord. , I "' 
..• !:,·) ( 

Mandatory protection of pri,·acy of thil"d party who is natural person \ 

34. ( I) Subject to subsection (2), the infonl!atio'n officer of a public body must refuse 
a request for_ ·access to a record of the' .body if its ~isclosure would' involve] the 40 
unreasonable disclosure of personal infom1ation about a third ·party. including a 
deceased individual. \ , 

(2) A record may not be refused in tem1s of subsection (I) insofar as it consists of 
information- r' 1 - - I 

(a} about an individual\who has consented in tenns of section 48 or otherwise in 45 
ViTiting to its diScJosure to the.requester concerned; . , 

(bi that was given t'o_!],e public body by the individual to whom it relates and the 
indiv/"clqal was informed by or on _behalf of the public Dody, before it is giyen, 
that t 1e_)~fonnation belongs to-a class of infonnation that would or might be 
made ~:9Iable to the public; 50 

(c) already publicly available; ' 
(d) about an individual's physical or mental h.!alth, or welI~being, who is under 

the care of the requester and who is-
(i) uddbr the age of 18 years; or 

(ii) incapable ofunderstanding,the q.ature of the request, 
and if(giving access would be in the individual's best interests; 

(e) about Bn indh·idual who is deceased and the requester is-
t~ I 

6~ 
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(i) the individual•s next of kin; or 
(ii) making the request with the written consent of the individual's next of 

kin; or 
(j) · about an individual who is or was an official or a public body and which 

relates to the position or functiOns of the indi\'idual. including. but not limited 5 
IO-·-
(i) the fact that the individual iS or was an ollicial of that public body; 
lii) the title, work address, work phnnc number and oth.::r similar particulars 

of the indi\'idual: 
(iii) the classification. salary scale or remuneration and responsibilities of the._ I 0 

position held or services pcrfonned by the indiVidual: and _ 
( i\') the name o_f th.:: imlividual on a record prepared by the indh·idual in 1hc 

course of employment 

Mandatory protection of certain records of Soulh African Re,·enuc Scn·ice 

35. (I) Subjccl to subsc.!clion (2). the information oniccr oft he South Africnn·Rcvcnuc 15 
Service. refem:d tll in section :!(3 ). must refuse a request fur :u;ccss to a record of that 
Ser\'ice if it contains information which was obtaim:d or is held bv that Scr\'ice for tht.:: 
purposes of enforcing lt.::gislation concerning. the collection of rl!vcnuc :is defined in 
section I of the South African Revenue Service Act. 1997 lAct No. 34 of 1997 ). 

(2) A record may not be refosed in terms of.subsection (I) insofar as it cllnsists of 10 
information about the requester or the person on whose bchnlf the request is 1m1dc. 1 

:\landalory protection of. commercial information of third J>arly 

36. (I) Subject to subsection (~). thc information ulliccr of a public bc,dy 1nus1_ n:-Jiisc' 
a rcqucst for access to .i r.:cor<l of the body if the record contains-- · 

(U} trade 'S\!Cl\:IS ur a third p:1i"ty: :!5 
fh) financial. L'ommcrcinl. scientific or technical informatiOn. olhcr than trade · 

Secrets. of a thir'd party. the disclosure·of which would bc likely to cause ham1 
to the commercial ur financ_ial in1cre~ts 'Of that lhint party: or r 

le/ infonnation supplied in L'nnlidcncc hy a third party lhr.: disclosure of whkh · 
could n:asunably hr.: cxpl'Clcd- · '. ]ll 
li) 10 pul that third party m a disad\'antagc, in e()lllrnctuai ~1r u1hcr' 

ncl!Otiations: or , . 
(ii) to i,n:judil·c .that third part)· in commercial ~<impciilion. 

(2) A rr.:cor<l m:1v not tn: n:fuscd in 1crms ,of subscclilln (I) insofar ns 'it ,:un:,;ists 01:'. 
information-·- ~ : · 1i 35 

(a) already publicly available: 1 ! 
(hJ about a third party who has consented in terms of scctiop 4& ,or olhcrwisc 'in· 

\\Thing to its·diselosurc to lhc requester concerned: or ' 1
,, 

le) ,1bout the resltlts <Jf any prndm·t or cnvi1:onmcntal testing qi- m!1er in,·csti_gatil111 
supplied by. carried out by or on hdmlf of a third party and its disclosure -40 
~,-ould rc,·ea\ a sr.:rious public safely or em·imnmental riSk. ,, 

(3) for the purposes of subsection (2)(cJ; the results' of any prod_ui:i or c1wironmcnt..il 
testing or other investigation do not include the _results ofpreliminary,tcsting or other 
investigation conducted for the ·purpose llf de\'cfoping methods: of lesting or other 
investigation. 45 

• 
!\taridatory protection of certain confidential i~formation, and· protection of 
certain other confidt.•ntial information, of.,thir_d party 

37. (I) Subject to subsc_ction (2), the infprmation ~fficer of a public !body-
(aJ must refuse a request for accCss to a record of the body if the ~isc\osur\! oflhc 

record would constitute 311' acli_on for breach of a duty of cot~fidi:ni:e o\\·cd lu 50 
a,third party in lenns ofnn~agreement;·or ,I 

(b} may refuse a request for access to a re.cord .. of the body if thci record consists 
. cir information that was supplied in -~oJ\fidetlce by' n third•pahy-
• (i) the disclosure of which could reasonably be expected 

1

10 prejudice the 
future supply of similar infornlat~on~ or informa~ion I from "the same 55 
source; and. , , 1 

(ii) ifit iS in the public interest that.similar infoTlllation, or ihfonmuion from 
the same source, should continue to be supplied. 
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· (2) A record may not he refused in tenns of subsection (I) insofar as it consists of 
infonnation- ' 

(a) already publicly available; or 
(h) about the third party concerned that has consented .in tem,s of section 48 or 

otherwise in writing to its disclosure 10 the requester concerned. 5 
. . 

Mandatory protection of safety or individuals, and protection or property 

38. The information officer of a public body--
{a) must refuse a request for acceSs to a record of ,he _body if its disclosure could 

reasonably be expected to endanger the !ffc or physical safety ofan individual: 
or . , 10 

(h) may refuse a request for access lo a record of the body if its disclosure would 
be likely 10 prejudice or impair - • 
(i) the security of-

(aaJ a building. structure, or system, including. but not limited to. a 
compu1cr or communication system; 15. 

(hb) a mc:ans of transport; or 
(cc:) any other property; or . 

(ii) methods. systems, plans or procedures for the protection of-. 
(au) an indi\'idual in accordance with a witn~ss prote~tion scheme"; 
(hh) the safety of the public, or any pan of the public; or 20 
Ice) the security ofprnpcny con1empla1ed in subparagraph (i)(aa), (hb) 

or (c:c). 

Mandatory protection of police dockets in bail procl•cdings, and protection of law 
enforcement and legal proceedings 1 

39. l l) The infonna1ion officer of-a pllhlic body- 25 
(a) must refuse a n:quest _for acccs~ lo a record.of the body ifac!=css to that record 

is prohibite·d. in tenns of section 60( 14 J of the Criminal Procedure Acl, 1977 
(Acl No. 51 of 1977); or ._ 

{h) may refuse a request for access to a rl!cord of the body if-- _ /. 
( i I thi:: record contains mi:thl.lds. techniques. procedures or guiddines for---:Jo 

(uaJ the prc\'cntion. detection. curtailment or investigation or a i:oi.llr:t- -

,·ention or possible contra,·cntion of the law; or 
rhhJ th!! prosecution of alleged olfomlers, 
and the disclosure or those methods. technique~. procl!dures or guide
lines i.:ould reasonably be expected to prejudice.the ctfocli\'encss of those -35 
methods, tL-clmiques, procedures or ·guidelines pr lead to the circumven-
tion of the law or facilitate the commission of an offence; 

tii) the prnsccu1ion of an alleged olfonder is being prcpan:;d or about 10 

commence or pending and the: disclosun: of the record coi1Jd,reasonahly 
be expected-=- ), 40 
(llaJ to impede that prosecution: or . 
rbhJ. to result in a miscarriage of justice in that prosecution: or 

(iii) the disclosure of the record could reasonably be expcctcd-
(ml) to prejudice the investigation of a contravention or possible 

· contravention of the law which is about to commence or is in 45 
·progress or. if it has been suspended or renninated,Js likely to ~e 
resumed; 

(bh) to reveal." or enable a person to ascertain, the identity of a 
confidential source ofinfom1ation_in·relation to the enforcement or 0 

administration of the law: 50 
tee) to result in the intimidation or coercion of a witnCss. or a person 
· who might be or has been called as 'a· witness. in criminal 

proceOO:ings or other proceedings to enforce the law; 
(dd; to facilitate the commission of a contravention of the law, including, 
' but not limited to, subject to subsection (2), escape from lawful 55 

detention: or 
(ee) to prejudice or impair the fairness of a trial or the impartiality of an 

adjudication. 
1 

· 

(2) A record may not be refused in te")\s of subsection (I )(b}(iii)(dd) insofar as it 
consists ofinfonuation about the general conditions of detention of persons in custody. 60 
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(3)raJ ]fa request for a'cc~ss to a record ofa·public body must or may be refused in 
terms of subsection ( I )(a) or (b), or could, if it existed. be so refused, and the disclosure 
of the existence or non-existence of the record would be likely to cau.se .the hann 
contemplated in subsection ( 1 )(aJ,or (bJ, the information oflicer.concenied may refuse 
to confinn or deny the existepce or non-existence of the recon;I. . 5 

(h) If the infomiation ofticer so refuses to confinn or deny the existence or 
non-existence ofihc record, the notice referred to in section 25(3) must-

(i) State that fact; - L 

(ii) identify_ the pnwi~ion of subsection ( I )(a) or (b) i11 terms of which access 
would have been refused if the record had existed; I 0 

(iiil state adequat~ reas(ms for the refusal, as required bY section 250), in so far as 
they can be giycn without causing the ham1 contemplated in any prqvision of 
subsection ( f )(a) or (h); ·and·· ' ' 

(i\·) state that the requester Concerned inaV ·1odge an internal appeal or an 
application·wi1h'a court, as.the case may bei against the refusal as required by 15 
section 25(3 ). · · · · · 

· '1\13.ndato'")' protection of records privileged from production in legal "prtlcccdings 

40. The information oflker of a public body must refuse a request" for access to· a 
reCord oft he body if1he record is prh·ilcgcd from producti9n in legal proceedings unless, 
lhe person entitled to the privilege has waived the prh·ilegc. '· · 20 

Defence, security and international rl'l:itions,of RcpubJicl ' 

41. (I) The infomrn.tion otlicer of a publie·hotfy may rcfu~t· ,I request for access to a 
record of the body if its discl~)sure : _ . ~ 

ta) .could reasonably be expected to cause prejudice to -._,. 
(i) the defence of the Republic: ' · 25 

-liiJ the.s~curity of the Repu.h_lic; o_r , , .· .. , ;,, , : ·•Hi, 

(iii) subject to subsel·tion (3), the inlcrnational relations llrtht; R~l1llb,lic; or 
(hJ would re\'cal infonnation...:.- r · 

( i) supplied in crn1tldence by.or on hchalf (1f :·inoihcr st:nc or an; i'111hna1ion;1l 
ornanisalion; · ' · ' ' ' i' ' ·. 30 
.~ , , • !I • I ' 

(iiJ supplied by or on hd1.alf ,~1: the Republi<; to -another stine or an 
in!ei:11a1iuna! organis:nion 1in ,terms oll'.m arrJngc1ric1~~ or, inJemational 
m.m~ement. contcmpla1c<l in scdion 231 of the Constituiilln. with that 
sUnc or orianis.l1im) ·\~·h(ch ;rcquir~s; the inlc.mnation to pJ _ held in 
cllnliUencc: or · 

1 
: 1 , ' 35 

{iii'J required to b1.:. held in 1 ~l)nfi(lcncc by ari iritcrnational ~grccmCnt or 
customary i111ernational la\\:; contcmjJlatcd :ill section 231, or 232. 

Q respectively. of the Cons1ituti011.", '1 .: ( , ', , 

t~~\ rt:cord contcmpl~tcd jn subsection ( ! ), without lip1iJing ,t~e ;generality of that 
suh!-.cction, includes a record con13inine infonnation...!.... ..., ' ~O 

(ti} relating to military {§Jics ;r Sil1~tegyyr h1ilitilf)' cxcrciScs or operations 
undertaken in preparation of lmstilities .or in connection with the detectiun. 
prcvcntiOn, suppression or curtailment of SUbvcrsi\'e · or hostile activities: 

(b) relating to the quantity. charactcrislics. capil~ili_t}es: 'v_u,l11crabilities or deploy-
n~cn~ of-.•. .,. •ii , ,J..' • · , • . 45 
(1) weapons or any other .:qu1pment used Jor the detection, pre,·enllon, 

suppression or curtailment of~ub\;Cisi\·e or ho.stile adiYities: Or • 
(ii) anything being des'igne~, q,ev.Clope4 p~odqc~d ~r cOnsidere~ for use as 

weapons or such other·eqmpf!1ent: : , · o1 

[c) relat.ing to the characteristics, capabil_iticJ. vulnerabilities, jJerfonnance, 50 
potential, deplOyment or func~foil.s pf_:_: ~ •.' ' ' 
{i) any military force, unil'Oi- Pc'rson·llei: or 
(ji) any body ~rperson_ responsible'ifoi" tht; c;l~tection, pre\'ention. suppression 

or curtailment of subversive or hoSti_le ·activities;· ' 
(d) held for the purpose of intelligence rel'atiiig lo- ' 55 

(iJ tile defence of the Republic; i' ,r. · ' 

(ii) the detection, prevention, 'suppressiOn jar ·cunailment of sub\'ersivc or 
hosti!C activities: or 1 

• •
1 

' :r 1 

(iii) an"olher state or an intema"tibnal ol'gallisation used bv or on behalf of the 
Republic in the prOcess of d_eliber,lti0i1 and consultation in the cbnduct of 60 
international affairs; 
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{e) on methods of, and scientific or.techni_cal equipment for, collecting, assessing 0 

or handling information referred 10 in paragraph (d); 
((} on the identity of a confidential source and any other source of infonnation 

referred to in paragraph (d); · 
(g} on.the positions adopted orto be adopted by the Republic, another state or an 5 

inte~ational organisation for the purpose of present or future international 
negotiations; or 

{h) that constitutes diplomatic correspondence" exchanged with another state or an 
international organisation or official correspondence exchanged with diplo-
matic missions or consular posts of the Republic. IO ' 

(3) A record may not be refused in terms of subsection ( I )(a)(iii) if it came into 
existene:e,more tl!an 20 years before the request. 

(4)(a) !fa request foraccess 10 a rccord·ofa public body may be refused in terms of 
subsection ( 1 ), or could, if it exiSted, be so refused, and the disclosure of the existence 
or non-existence of the record would be likely to cause the ha1111 contemplated in any 15 
provision of subsection (I), the lnfom1ati0n officer concerned may refuse to confirm or 
deny the existence or non-existence of the record. 

(h) If tht: infommtion officer so rct\1ses to confinn or deny the L existence ~w 
non~existence of the record, the notice referred to in section 25(3) must-~ 

m=~k m 
(ii) identify ihe pr0visio'n of subsection (I) in terms of which access would have 

Peen refused if the record had existed; · · 
(iii) state adequate reasons_ fm: the rdusal. as required by section 25(3 ), in so far as 

they can be given without causi~1g the hann contemplated in subsection ( 1 ): 
~ 25 

(iv) state that the.requester may lodge an internal appeal or an application with a 
court, as the case may be, against the refusal as required by section 25(3 ). 

Econoinic interests and.financial w~lfare of Republic and com~crcial activities of 
pu!,lic bodies 

42. ( l) The information oDiccr of a puhlic·body may refuse a rcql~es1 for access tu a JO 
record of the body ifhs disclosure would be likely 10 materially jcopard_isc the eeo_nom_k 
interests or financial welfare of the Rcpuhfic orthe ability of the gtwemment to manage 
the economy of the RCpuhlic elfcc1ively in.the best interests.of-the Republic. 

(2) The infom1ation referred to in ~ubsection (I) includes, without limitinl! the 
gener.11ity of that subsection, inforination about- .. _ 35 

(a) a contemplated change in, or maintenance of; a policy substantially alfc~ting 
the currency. coinage, legal tender. exchange rates or foreign im·estment; 

(h) a contemplated change in or decision not to changc--
(i) credit or interest rates: 

(ii) customs· or·excise duties. taxes or any other source ofre\'chlle; 40 
(iii) lhe regulation or supervision of financial institutions; 
(iY) government borrowing; ur ~ · 
(vl the regulation of prices of goods or services. rents or wages. salaries or 

other incomes: or 
(c) a con1e111pla1cd- 45 

(i) .sale or acquisition of immovable or movable property; or 
(ii) international trade agreement. 

(3) Subject to subsection (5), the infom1a1ion officer of a public body may refuse a 
request for access to a recor~ of the body if the record-

(a) contains trade secrets of the Stale or a public body; 50 
(b) contains financial, commercial; scientific or technical information, other than 

trade secrets, the discl0sure of Which would be likely to cause harm to the 
commercial or financial interests of the· State or a public body: 

(c) eOntains information, the discfosUre of_which collld reasonably be expected-
(i) to put a public body at, a disadvantage . in contractual or other 55 

neg0tiations; of 
. (ii) to prejudice·a public body i!l, commercial competition; or 

(d) is a computerprogram;as defined in section 1(1) of the Copyright Act, 1978 
(Act No. 98 of I 978), owned by the ·s1a1e or a public body, except insofar as 
it is required to give access to a record to which access is granted.in tenns of 60 
this Act. 
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(4) The infonnation refo,red to in subsection (2)(c)(i) includes, without limiting the 
generality of that subsection. infonnation about .an agreement, or contemplated 
agreement, to transfer any interest in or right to shares in the capital of a public body to 
any person which is not a public body referred to in paragraph (a) or (/,J(i) ·of the 

· definition of .. public body". , 
(5) A record may not be refused in tenns of subsection (3) insofar as it consists of 

inforination- · · 
•· (a) already publicly available:, 

5 

(b) about or O\vned by a public body, other than the public body to which the 
request is made, which has-consented in writing to its disclosure to the · I 0 
requester concemed; or , , 

(c:) about the results of.any product or environmental testing_or other investigation 
suj,pliod by, carried.our ~y or on behalf of a public body; and its disclosure 
would reveal a serious public safc1y or environmental risk. · 

/ 

(6) Foi- the purposes of subsection (S)(c), the results of any product or environmental 
testing.' or other investigation do not include the. results of prl!liminary testing or othe~ 
investigation conducted for the purpose or developing methods of testing or other 

15 . 

inyestigation. .. · , 
(7) lfa request for access to a record contemplated in subsection (5)(£;) is granted and 

the testing or other in\'estigation was Carried out by-or on behalf of the public body from 20 
which the record is requested, the infonnation officer must at the same time as access to 
the record is givcn.-provide the requester with a written explanation of lhe methods used 
in cond_uc;ling the testing or other investigation. · · 

• I • 

Mandatory protl'clion of research information of third p.irty. ari~ protfction of 
research information of public body · · 25 

43. { l) The information officer of a public bodv must refuse a re'gucst for iaccess·to a 
record of the body if the •record comains infon;mtion about ·research being' or to bc 

. carried out by or on behalf of a third party. the disclosure of which \\:Ould be likely 10 
expose • 

(uJ the thirJ party: • 30 
rb, ii person· tlrnt is or ,i.·ill he i:;1rrying out tl~c n.:sc:~r'r.h on behalf of 1hc 1hirJ party: 

or 
fc) the subject matter of 1hc rcsc:m:h. 

to .serious disad\'antage. , 
(1) ThC information olli1:cr of a public body nm)"· rcfusC IJ req~est for neccss ti.1 a record 35 

of the body if 1hc record i:omains inJOnnation about rcscarCh be inc or tl) hC carrh:d (lUl 

by or on behalf 9f a public body. tht! disclosure of which ,l·ould b°e likely 10 'cxposc-
/aJ !hi: public body: , , : ' .1 · 

(b) :i pcrson that is qr \\;ill ~e carrying out the- research, on bel1alf of the public 
, body: or , ' 40 

(~')' th_e subject mm1cr ofthc n.::sl.!arch: r 

to serious d1sad,·antage. 

Operations of public b~dies 

44. ( I J Subject to subsections (3 J and (4 ), the infom1ation office.r of a public body may 
refuse a request for access to a record of the body- · · · 45 

(a} if the record contains-
(i) an opinion, advicc. report or rec:ommendation obtained Or prepared; or 

(ii) an account of a consultation, discussion or deliberation th'at has occurred, 
including. but not limited 10, rn'inutes of a meeting, - , -

, . for the purpose of assisting to fonnula1e a policy or tak~ a dcciSion in the 50 
. exercise 9(-a pc;,wer or perfonnance Of a duty conferred or imI)o_sed by law: or 

(b) if- ' 
(i) the disclosure of the record could reasonably be expected' to frustrate the 

deliberative process in a public body· or between public bodies by 
inhibiting the candid- ~ , ' ' ' 55 
(aa) communication of an opini!)ll, advici;, report or recofumendation: or 
(hb) conduct of a consultation. discussion or·deliberation;-or - . - . . 
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(ii) the disclosure of the record could, by premature disclosure of a policy or 
contemplated policy, reasonably be expected liJ frustrate the success of 
that policy. · 

(2) Subject to subsection "(4), the infonnation officer of a public body may refuse a 
request for access ton record of the body if- , 5 

(a/ the disclosure of the record could reasonably be expected to jeopardise the 
effectiveness ofa testing, examining or auditing procedure or method used by 
a public body; · 

{b) the record contains evaluat.ive material, whether or nof the. person who 
supplied it is identified in the record, and the disclosure of the material would JO 
breach an express or implied promise which,was-
(i) made lo the perso1i who supplied the material; and 

(ii) to the effect that the material or the identity of the person who supplied 
it, or both, would be held in confidence; or · , 

(c) the record contains a pr~liminary, working or other draft of an official of a 15 
public body. . 

(3) A record may not be refused in terms of subsl.!ction {I) if the record came into 
existence more than 20 years before the request concerned. 

(4) A record may not be refused in te,nns of subsection (I) or (2) insofar as it consists 
of an account Ot: or a statement of re'asons required to be gh·en in accordance with 20 
section 5 of the Promotion of Adminis1rative Justice Act, 2000. 

Manifestly fril'Cllous or \'exatious requests, or suhstan~ial 3.nd unreasonable 
dh•ersion Of resources 

45. The infonnation officer of a public body may refuse a request for access to ,a 
record of the body if-- · · 25 

ta/ the request is manilcstl)' frivolous or ,·cxatious; or 
(hJ the work involved in processing the request would substantially :md 

unreasonably divert lhc resources of the public body. 

M~ndatory disclosure in public"inten•st · 

46. D!!spite any uthcr provision of this Chaph:r. the infonnathm ullicer or a public 30 
body must grmll a request .for access to a record of the body contemplated in scc1ion 
34( I). 361 I), 37( I )(a) or (h/. 38/11) or (bJ. 39( I Hal or (hi, 40. 4 I ( I )la) or /b). 42( 11 or 
(3), 43(1) or (2). 441 I) or (2) or 45. if ' 

(aJ' the disclosure of the record would reveal evidence of.-
(i) a substantial con~ravention of. or failure to comply with. the law: or 35 

{ii) an immincnl and serious' public safoty or en\·ironmental risk: and 
th) the public in1erest in the di!;~losurl! of the record clearly outweighs the hann 

contcmplaied in the provision in question. 

CHAPTERS 
Tll/RD PARTY .'IOTIFICAT/0.\' A.\'D ll\'TERl'E.'IT/0.'i 

!'Mice l<i third parties 

40 

- 47. (I) The informa1ion officer of a P!-'blic body considerin)i a request for access to a 
record that might·be a record contemplated in section 34(1 ), 35( I). 36( I). 37( I) or43( )) 
must take all reasonable steps 10 infonn a third party to whOm or which the record rela1cs 
of the request. 45 

(2) The· iitformation officer must inform _a third party in tCm1s of subsection ( 1 }-
(a) as soon as reasoriably possible, but in any event •. within 21 days after that 

reqyest is received or, ,transfe~ed; and 
rb) by the fastest means reasonably possible. 

(3) When informing a third party in terms of subsection (I), the information officer 50 
must-

(a) state that he or she is cOnsidiring a request for access to a record that might be 
a record contemplated in section 34( I). 35(1 ), 36(1 ). 37(1) or 43(1 ). as the 
case may be. and describe the content of the record; 

//,) furnish the name of the requester. 55 
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(c) describe the provisions of section 34(1 ), 35( I), 36( IJ, 37( 1) or 43(1 ), as the 
case may be: · 

(d) in any case where the infonnation officer believes that the provisions of 
section 46 might apply, describe those provisions, specify which of the
circumstances :referred to in section 46(a) in the opinion of the infOm1ation 5 
officer might apply and state the reasons why he or she is of the opinion that 
section 46 might apply; ~nd 

(e) state that the third party may, within 21 days after the third party is infarmed
(i) make written or oral representations to the infonTlation officer why the 

request for access should be refused;· or IO 
(ii) give written consent for the disclosure of the record to the requester. 

( 4) If a third party is not infonned orally of a request for acc~ss in terms of subsection 
(I). the infonnation officer must give a written notice stating the matters referred to in 
subsection (3 J ta the third party. 

Rcprcscn!ations and consent by third parties 15 

48. (I) A third party that is infonned in terms .of section 47( J) of a request for access, 
may. within 21 days aner .the third party has been inlbnned- · 

(a) make written or oral representations to 'the infonnation officer concerned why 
the request.should bl! rl!fuscd; or 

1 

(b) give writteO consent for the disclosure of the record 10 thC requester 20 
concerned. ' ',) 

{2) A third party- that obtains knowledge about a request for acceSs other than 'in terms 
of section 47(1) may- . 

1 
• 

(aJ make \1,:ritten or oral representations to the infonnation ofliccr concerned why 
the requcst should be refused; or 25 

rb) gi\·c written consent for the disclosurc of the record to the r~questcr 
concerned. 

Decision on representations fur refusal and notice thereof 

49. l l) The infonnmion olliccr ofu public body must. as soon :ts reasonably possible. 
bUl in any evcnt within 30 days after every third party is infum1t!d ;is required by sl!ction 30 
47--

(clJ dccid_e. ::ilicr gh·ing due regard 10 any representations made by a third:pany in 
terms: of section 48. whether to grnnt !he request for: access: and 

(/iJ notify the third party so informed and a third party not informed in terms of 
section 47( I), hut that made representations in 1em1s ofseclinn48 or is located 35 
before the decision is taken. of the decision. . 

(2) If. after all reasonable steps have been: t~ken as required by section 47( I). a third 
party is not informed of the request in questio1~ and the third party d/d not make:- any 
representations in terms of section 48. any decision whether to grant the request for 
access must he made with due regard to the fact tl1at the third party tlid not have the 40 
opportunity to make representations in terms ·or section 48 why the request should be 
refused. 

(3) If the request for access is granted, the. notice in terms of subsection ( l )(h) must 
~ state-

ta). adequate reasons for granting the request, including the provisions of this A~ 45 
rcilied upon; , 1 

(b) that the third party may lodg~ an internal appeal or an api,lication, as the case 
may be, aga\nst the decision within 30 days after notice is given, and the 
p~ocedure for lodging the internal appeal or application, as .the case may be; 
and 50 

(c~ that the requester will be given access to the record after the expiry of the 
applicable period contemP,lated in paragraph· (bJ, unless. such internal appeal 
or .application with a court is lodged within t_hat period. 

(4) lfthe,infarmatian officer afa public body decides in terms of subsection (I) to 
grant the request for access concerned, he or she must give the ~eq?ie~ter access to the 55 
record concerned after the expiry of 30 days a Iler notice is given in tenns of subsection 
(l){b), unless an internal appeal or an application with a court. as•the Case may be, is 
lodged against the decision within that periqd. 
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PART3 
ACCESS TO RECORDS OF PRIVATE BODIES 

I 
CHAPTER I 

RIGH7i 01: ACCESS 
, • I 

Righi of access to,records of private bodies 5 

~O. ~I) A req~ester ~ust be given, acJes~ to any record of a private body it':-
(dJ that record is rcqu_ircd for the!excrcise or protection of any rights: 
(h) that pcrson·complies with,the1proceduml requirements in this Act relating to 

a request for access tO that reCord; and 
re) access to that record is not: refused in terms of ai1y ground for refusal IO 

contemplated in ·chapter 4 of;this Part. 
(2) In addition to the requirements referred to ill subsection (I), when a publii: body, 

referred 10 in paragraph fa) or (bJ(i) oi· the definition -of .. public body" in section 1, 
requests access to a record of'a pri\'atc ht1dy for the cxCrcisc or protection of any rights. 
other than ,its rights. it must be acting i1\,the public intcrf.!st. 15 

(3) A request conh!1Tlplatcd in ·Subsec·(i_on ( I) includes a request for qcccss to a record 
containing personal inlonnation about the re:qucstt:r or the p\:rson on whose behalf the 
request is.made. ' ] 

! 
' CHAPTER2 

PUBLICATION AND AVAI/J.-18/LITI' OF CERTAIN RECORDS 
0 

Manual 

51. ( I) \Vithin six months artcr the c~mmcnccmcm of this section or tbc coming inlo 
exislence of 1hc private bt1dy conccmctl. the head of a priv~llc body must compile a 
manual containing--• 1 

', , 1 : , 

20 

(aJ the postal and s1rcet addrcs~. phone and fax number and. if available.· 25 
electronic mail address of the head of the body: , 

(hJ a description of the guide rcfcm:d to in section I0.1favailab1e. and bow t9 
obtain acct:ss t,l it; ' -

rcJ the latest nOticl! in tenns of,scc1ion 521~). if any. n:garding thc,catcgorics: of 
record of 1hc body which an~ arnilahlc wi1hou1 a pason having to request 30 
access in terms of this Act; 1 

- • • 

(dJ a description of the records of the body which arc an1ilablc in accordance with 
any other legislation: \ ' · -

(<') sufficient dctail to lhcilita1i:- al rcqui:-st fQr acci::ss to a record of the body. a 
description of the subjects on1which the body holUs records and the categories 35 
of records held on each subj&Ct; and 

(/) .such other infonnation as md)i be prescribed. 
-(2) The hca_d of a pri\'ate body must on a rcgukir basis update the manual referred to 

in subsection (I). 
(3) Each manual must be made available as prescribed. 40 
( 4) For security. administrative or financial reasons, the Minister may. on rcques1 or of 

his or her 0\\11 accord. by notice in the Ga=erte. exempt any pri\'ate body or category of 
private bodies from any provision of this se~tion for such p~riod as· tht: Minister thinks 
lit. 

Voluntary disclosure and automatic a\•ailability of certain records 

S2. (I) The head of a private body may. on a voluntary and periodic basis, submit to 
the Minister a description of- . 

45 

(a) the categories of records of the private body that are automatically available . 
wj,!hout ~ persoD"having to re.Clue.st access in tenns of this Act, including such 
categories available- · ; 50 
(i) for inspection in tenns o(legislation other than this Act: 

_ (ii) for purchase or copying from the private body: 
(iii) from the private body free of charge: and 

{b) how to obtain access to such records. 
(2) If appropriate the Minister must. Oil a periodic basis and by notice in the Gazette- 55 

(a) publish any description so submitted: and 
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(b) update nny description so published. 
(3)The only·fee payable (if any) for access to a record described in a list so published 

is a prescribed fee for reproduction. · 
(4) The head of a private body may delete any part of a record 'contemplated in 

subsection (I )(aJ° which, on a request for access, may or must be refused in terms of 5 
Chapter 4 of this Part. 

(5) Section 50 and any other provisions in this Act related to that section.do not apply 
to any c"ategmyofrecords included in a notice in.terms of subsection (2). 

Form of request 

CHAPTER3 
MANNER OF ACCESS 

53. (I) A request for access to a record of a _private body must be made in the 
prescribed fonn to· the private hotly concerned at iis address, fax· number or electronic 
mail address. 

JO 

(2) The fonu for .i'.reqm:st for access prescribed for the purposes of subsection (I} 15 
must at least require the n:qucstl!r conccrned--

-{o) to provide sufiicicnt particulars to enable the head of the private body 
concerned 10 idcntil'y-
(il the record or records requested; amL 

(ii) the requester-: 20 
(h) ta indicate which fonn of acces~ is required; 
(c} to specify a pos1al address or fax number of the requester in the Republic; 
(,I) to idcm\fy thi.! right the requester is seeking to exercise or protect and pro\'idc 

an explanation or why lhe requested record is required for the exercise or 
pnitcction of that right: 1 25 

f<•J i1: in addi1iun to a \l,:rittcn reply, the requester wishes to be informed of the 
decision on the request in any other ln:mncr. to state that manner and the 
necessary particulars to he so informed; and 

(Ii if the request is made on behalf of a·pmon. 10 submit proof of the capacity in 
which the rcqucstcr is making the rcqm:st. fo the rcasunabll'.' satisfaction ofthc 30 
head. 

54. ( I J Thi! head of a prh·~11c body to whom il rcqucst for access is' mad!! must by 
notice rc-quirc the rcqucsier. ·mher 1han a personal requester, to pay the prescribed 
rcqucst l~c (if aily). before funhcr processing the request. 35 

t2J If- . . 
faJ 1hc sc-~uch for a n:~ord of a priYa.te hody in respect of which n requesi fi.1r 

ac...:ess by a rcqllC~h:r. other than a personal requester. has· b~Jn mi.Ide; and 
thJ the pn.·parntion of 1hc re-cord fqr disclosure (including any arrangements 

contemplated in section 29{2)fa; f!lld (/JJ(i) and (iiJ(,w)), 40 
would. in the opinion of the head of the private body concerned, require more than the 
hollrs prescribed for this purpose for requesters, the head muSt bi notice require the 
ri:quester. other than a personal requester, to pay as a deposi!: the_,prescribcd portion 
tbeing nOI more ttmn one third) of the access fee which would be payable if the requeSI. 
is granted. 45 

(3) The notice rdCrred to in subsection (1) or (2) must state--
fa) the amount or the deposit payable.in terms ofsubsection.(2), if applicable: 
(bJ that the requester may lodgl! an application with a court 8g?illst the tender or 

payment of the request fee in terms of subsection (I), or the tender or payment 
ofa deposit itncnns ofsubsection.(2). i.lS the case may bc;,and 50 

(c) lite.procedure (including the period) for lodging the application. 
t 4) If a deposit has been paid !~ respect of a request for ac~ess which is refused, the 

head of the private body concerned must ,repay the deposit to the requester. 
(5) The,head of a private body may withhold a record until .the requester concerned 

has paid the applicable fees-(if any). , , 55 
( 6) A requester whose request for access to a record of a priva~~ body has been granted 

must pay an access fee for reproduction and for search and, preparation contemplated in 
subsection (1)(a) and (h), respectively, for any time reasonably fequired in excess of the 
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prescribed hours to search for and prepare (including making any arrangements 
contemplated in section 29(2)(a) and (b)(i) and (ii)(aa)) the record for disclosure . 

. (7) Access fees,prescribed Jor the purposes of subsection (6) must provide for a 
reasonable access fee for-

{a) the-cost of making a copy of a record, or of a tnmscription of the content of a 5 
recordi as contemplated in se~tion 29(2)(aJ and (hJ(i), (ii)(hh), (iii) and (v) 
and, if applicable, the postal fee; and , 

(h)' th_e time reasqnably required tO search for the record and prepare (including 
making any arrangements .contemplated in section 29(2)(a/ and (hJ(i) and 
(ii)(auJ) the record for disclosUre to the iequcstcr. I 0 

l8J Tht: Minister may. by notice in .. the1 Ga=t.•tre-
·(aJ ext!nipt any person or catl!gory of persons from paying aity lt:e referred to in 

this section: · 
(h) ~etennine that any fee rclcrred to in this section is not to exceed·a certain 

_ inaximum amouht: 15 
•(c) ,determine the manner in which any fee referred to in· this section is 10 bl! 

calculated; , 
r,IJ detenniri'e that any fee referred to in this section does not apply to a category 

of rl!cofds: 
f<'J exempt any person or record of category of persons or records for a stipulated 2(} 

period from any fee ·refi,:rred to in subsection t6): and 
(j) d_etcrmine that where the cost of collecting any fee referred to in this section 

exceeds the amount charged, sllch fee docs not apply. 

Rccor~s that~unnot be found or do 1r1ot cxJlil 

SS. (I) II'- 25 
ruJ 311 n:asonahh: steps have been tiikcn to find a record ic~ut:sh:d: and 

~ fh) there arc reasonable grounds for l:iCJicving that'thc rcc~r~----
(i) is in the private body's possession but cannot be found; or 
(ii) docs 1101 exist. 

the hcml ofa priv,11e body-must. by way ·of:1(1idavit or allinnation, lllHil)' th!! r~ques1cr JO 
thal ii is npt possible 10 give .icc~ss, to that n:~ont. 

l21 Thi! allid,1vit or atlirmation rcforred to in suhsection ( 11 must gi,·c a rull ac~ount 
of all steps taken 10 find the record in question or 10 dctcrminl! whether 1hc record exists. 
as the case may he. including all comm_un

1
i'ca1ions wi1h C\'ery persun wlnH."l)lllluctcd·1he 

search on behalf ol"thc head. • 35 
l3) For the purposes of 1his Ac 1. thl.:' lllllice in tcnns of suhsel·tion ( 1) is 10 he n:g.ardd.l 

as a decision to l·efusc a request for access to 1hc record concl!rncd. 
(-l) if. after lllllice is given in terms of subsection ( I j, ·the record in qucstiOn is found. 

the 'r~qucstcr concerned musi:bc gi\'cn aCccss Ill the record unless accl!ss is rcfu~ed on 
a grnund for refusal co111empla1cd in Ch.iptcr -l or 1his Pan. 40 

Decision on rc<1ucst and nolkc thereof 

56. (I) Subject-to Chapter 5 of this Pa_rt. the head of 1hc pri\'ate body to whom the 
request is made must. as soon as reasonably possihk:. but in·any event within 30 days. 
after the request has been recei\'ed or alicr the particulars required in term~ of section 
53(2) ha-·e been received- 45 

(a} decide in accordance with this Act whether to grant the• request: and 
(h) notit)" the requester of the .decision and, .if the requester stated, as 

'contemplated in section 53(2)/<•J, that he or she wishes to be informed of the 
decision in any 1other manner;• inform him or her in that manner if it is 
reasonably possible. 50 

(2) If thci.request for acccss·is granted. the notice in tCnns of su?section ( I )(h) must 
state-

{aJ ·1he access fee (ifany)_to be paia upori access; 
(b) the fonn in which acCess will be given; and 
(c) that the requester may lodge in application with a court against the access fee 55 

to be paid or. the form of acces's granted. and the procedure for lodging the 
application. I 

(3) lfthe request for access is refused, t~e _notice in terms of subsection ( l"){b) must
. (a) state adequate reasons for the refusal. including the p'rOvisions of this Act 

relied on; 60 
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{b) ex~ludc, from any such reasons, any refc_l'f:.llCC to the content of the record: and 
{c:) state that the requester may lodge an applic_ation with a court against the 

refusal of the request, and the procedure (including the period) ,fodpclging the 
applicat~_on~ -

.. 
Extension of period to deal with request 

·-' ''r - • . j, 
'5,7. (I) The head of a private body to whom a request for access has been made, may 

extenq the period ot)Q days referred to in sectiQ.D 56( 1) (in t~is section referred to ac; the 
"original period") once for a further period of not more than 30 days,. if-

{a) the request is for a large n~mbcr of records or requires a search through a large 

5 

_ . number of records and compliance with the original period would unreason- I 0 
ably interfere with the activities of the prh·at~ body concerned; • 

(b) the request requires a search for records-in~ or collection thereof from. ·an 
office of the priv;1te body not situated in the same town or city as the office of 
the head that cannot reasonably be c<.unpktt:d. within the original period: 

15 · fc) consultation amOng_divisions of the pri\'ate body.or with another private body 
is necessary or desirablc to decide upon· the request that cannm reasonably he 
coinpleted.within, the original period: 

fd) more than onc .. of the circt!mstanccs comcmplmcd in paragraphs fa). (/,) and 
(c) cxisl in re~pect of tl~e request making compliance with the original period 
not reasomtbly possible; ,or · _ , 20 

fe) the rcq1.1,ester consents in writing to su~_h extension. _1 , 

- (2) If- a period,is•extcndcd•in tem1s o(subscctiol} (I). the head of'the prh:ate body 
must. as soon as reasonably possible.~ but in ,1py evcntiwithin 30 days. aftt:r th,c request 
is recei\•efl, notify the requester-of tha1 'extension. the period of the cxtcnsio!l and the 

-reasons fOr the extension. , , 25 
l3) T_hc, nutice in terms of subsection (2) must statt:-

(i1J thc pc-riod of the cxtensio1_1: 
tbJ :ldcquate reasons for the ~xtension. il,1cluding the pflwisimls of this Act rdicd 

,upon: and -, , :1 · 
re) that the rcqul!stcr may lodge an applil'.'.ltion with a cmnt against the cx1cnskln. 30 

.ind the pfoccdurc (induding thc'pcriod) for lodging the :1ppliq1ti\m. 

Deemed refusal of 1·e,1uest 
c I , 

58.' lfthl! he,1d ofa private hody fails to gi\'c th~ Ucdsicm on a request ·!hr .u.:Ccss kl the 
rcqucstc_r concerned within the. period crnucmp,latcd in section 56l I). the head of 1hc 
private body is. foi- the purposes of this Act, regarded as ha\"ing rc~uscd the request. 

35 

I 

Se\"erability 

59. ( I) If a request for access is made 10 a1 record nf a privah! body conrnining 
information which may or must be refused in tcni1s of any pnwisiof} ofChaptcr'4 of this 
Part, every Part of the record which- ' 

(u) does not contain; and 
fb) can reasonably bi: severed from any part that contains. . 

any such infonnation must, dt:spite ;my oti1cr prOvision of this Act; be 0 disci0Scd. 
l2) If a request for access to- • : · 

1 

(a) a part of a record is gi-an~cd; and 
lb) the other part of the record is refused; ·: i 

as contemplated in subsection (I), the pro,·isions of section 56l2) apply to,parag°raph (a) 
of this section and the provisions of sectiOn 56(3) to paragraph (b} of 1his section. 

':'' ' . I 
, 1 II 

Form of access 'i 

40 

45 

'L • ' ' . 'I 

60~ ;~ access is grant~d t~·~ record of a 'pri\•ate:bO<ly, the hea~ of that bOdy! ~1ust. as SO 
soon as rcilsohably possi~le '3fter notification_ ln·tenns of sectiOJ'I 56, but subject to 
section 57, give access in- ' '~· 

(a) such fonn as the requester reilsbnably_ requires; Or 
fh) if n·o Specjfic fonn ~f access is re'qlliI"e'd:by tl1e rcques1er, such form as the head 
' reas'onably detehnitles. · ·: · 55 
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Access to health or other records ' ' 

61. (I) If the head ofa private body who grants, in tenns of section 50, a request for 
access to a record provided by a hen_l~ practitioner in his or her capacity aS such about 
the physical or mental health, or well-being-

(a/ of the requester; or 5 
(b) if the request has been made on behalf of the' person 'to whom the record 
· relates, of that person, · · 

, (in this section. the requester'anaiperson referred fo paragraphs la) and (b/, respectiyely, 
are referred to a·s the .. relevant person''). is of the opinion that the disclosure of the 
record to the relevant person might cause serious harm to his or her physical or mental IO 
health, cir well-being, the •information officer may, before giving access in tcnns of 
section 60, consult witlt,~ health practitioner wlf'o, subject 'lo subsectiori (2). has been 
nominated by the relevant person. . ;:,·, 

(2) If the relevant person is-
(a) under the age of 16 years, a person having parental responsibilities for the 15 

rele\'anl person must make the nomination contemplated in subsection (I): or 
(bJ incapable of manaJiing his or her affairs, a person appointed by the court to 

manage those affairs must make that nominution. 
(J)(a) If,' after being -given access to the record concerned~ the health practitioner 

consulted in tcm1s of subsection (I) is of the opinion that the disclosure of the record to 20 
the rele\'ant person, would be likely to cause Serious hann to his or her physical or 
mental health. or well-being. the head!may only give access to the record if the requester· 
proves to the satisfaction of lhc head that adequate provision is made for such 
counselling or arrnngemenb as· arc rca'son.ihly praclicable before, during or after the 
disclosure of the record to limit. allevfa

1

1e· or avoid such harm to the relevant person: 2S 
(bJ Before access to the record is so g_ivcn to the n:qucsh!r, thi: person responsible for 

such counselling or arrnngcmcnts mustibc gi\·eit access tu the record. 

CI/APTER4 
(lROCYDS FOR REFl.'S.-11. 01' ACCESS TO RECORDS 

lntcrprctalion 30 

62. :\ pro\"ision l1f1his Chi1ptcr m tcnn:- orwbil'lt a request for ac1.:css ICI ii n:con.1111us1 
or mav or mav 11lJl he refused, must 11,11 he construed as-

,;" limited in its .ipplicatiun in any wity by any other pn,,vision or'this Chapter in 
terms of which a request for. access 10 a record must or may·or ma}• not he 
refused: and '• · 35 

rh; mn ~pplying to a panicular -1~cord by reason 1ha1 another pro\'ision of this 
Chapter in h!'rms of which a request for access to a record must or may or may 
not he refused. also applies to that record. 

-Ma,ndatory prolcclion of prh·acy of lhird party who is· natural person 1 

63. 11) Subject to subsection (2), the head of a private body must refuse a request for 40 
access to a record of the body if its disclosure would in\"olve the unreasonable disclosure 
of personal infonnation about a third party. including ;i_ deceased indi\·idual. , 

(2) A record may not be refused in tenns of subsection (I) insofar as it consists of 
infonnation- . -

(uJ about an individual who has consented in tenns of section, 72 or otherwise in 45 
writing to its diSclosure to- the·· tcqucstcr qmcemCd; 

(b} already publicly available; . 
re) that was given to the private body by the individual to whom it relates and the 

individual was informed by or on behalf of the privat~ body, befor~ it.is given, 
that the information belongs 10 a class of infonnation that would or might be 50 
made a\·ailable to the·public; , 

(dJ about an individual's physical or mental ·health, or welbbei~g. w~o is under 
the care of the requester and who is-
(i) under the age of 18 years; ~r . 

(_ii) incapable ofun~crstanding' the nalurc of the request, 55 
and if giving access would be in!the individual's best interests; 

(11) about an indi\'idual who is deceased and the requester is-
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(i) the individual's next of kin; or 
1 

, 
(ii) making the request with the written consent of lhc individual"s next of 

kin; or 
about an individual who is or was· an oflicinl of a private body and which 
rel;ues to the positiop or functions..ofthe individual. including: but not limited' 5 
to- . . 11 
(i) the fact that the individual is or was an official of that private body; 

(ii) the title, work address, work phone number and other similar particulars 
of the individual: r, 

(iii) the classification, salary scale or remuneration and responsibilities oftheJI 0 
position held or s~rvices ,perfonned by the individual; and 

(iv) the name of the individual on a record prepared by the indi\'idual in the 
course of employment · 

D 
!\1andalory protcCtion'of commcrchd infor~ation of lhird party 

64. ( 1) Subject 10 subsection (2), the head o_f a private body must refuse a request for 15 
acces~ to a record of the body if the record contains-

/a) trade secrets of a third party; ,, 
(h) finanCial. commercial. scientific or tcchnica.l infomu1tion, other than trade 

secrets, ofa third party. the disclosure of which would be likely 10 cause hann 
10 the commercial or financial interests of that third party: or · 20 

/c) information supplied in confidence by a third party, the disclosure of which 
could reasonably be expccted-
(i) 10 put that third pany at a disadvantage in contractual or other 

negotiations; or 
{iiJ to prejudice that third party in commercial competitiun. 25 

(2) A record may not .be refused in terms of subsection (I) insofar as it consists of 
information about-

(aJ a third party who has consented in terms of section 72 or othl?f\Yisc in writing 
to its disclosure io the requester ccinc~rncd: 

(hJ 1he r~sulls of any product or environmental testing or other inv..:-stigation 30 
supplied by. carried out by or llll behalf or a third party :md its disdosure 

. would re,·eal 11 s~rious public safety or cn,·iromncnt:11 risk. 
(3 J Fot·1he purposes of subsection (:? UbJ •. the results of any product' or l?ll\'ironmcnlal 

testing or other i1wcs1iga1ion <lo not include thl! results of preliminary testing or other 
investigation conducted for the purpl1se of developing methods of testing or other 3: 
in,·esligation. 

Mandatory protection of certain _confid,mtial information of third party 

65. The head of a private body musl refuse a request for access to a record of the body 
if ils disclosure would constilutc an action for breach of a dutv of confidcncl? owed 10 11 

,third party in tenns of an agrL-cment. · · 40 

Me.ndatory Protection of safety of individuals, and protcc1ion ~f property 

66. The head or a prisate body-
(aJ must CCfusc a request for access to a record of the body if its disclosure could 

reasonably be expected to endanger the life or physical safety of an indh·idmtl; 
m ~ 

(/J.J may refuse a request for a'ccesno a record of the body if it$ disclosure would 
be likely to prejudice: or impair-
(i) the security of-

(aaJ a building. structu're l,r system. including, but not limih:d to, a 
computer or communication sy~tcm: 50 

(hb) ,a means oftranspon; or 
·(u) ariy other property; or 

(ii} methods, systems, plans or procedures for the protection of-
(aa) an individu~ in accordtmce with a witness protCction scheme; 
(hb) the safety of the pµblic, orany part of the public: or 55 
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0 
(cc) the security ofpropeny,c!'n,emplat~d in subparagraph (i)(aa), /bb) 

o~ (cc). , , 

Mandatory pr~\~clion of records privUege,~ from,pr,iiduciio.~)~ legal proceedings 
. . . '- !: ,., ' ', - ' ' ., . ·::.-::::., 

67. The head of a 'pnvate body niust refuse a request for access_to a record of the body 
O if the record,is privileged from prod!JCtion in leg'aJ proceed~ngs unless the person entitled 5 

to die privilege has _w~ived the privi_lege; , , . .,,,.. 1 ·, , • 
·•·· ' - . 

Commc_rcial information of prh•ate bod~· ,., 

68 .. i I J S~bject 10 su~sec1ion_ (2), th~ h~ad of a pri"a!/ !>~4(m1:,,) refuse a request for 
acce,~,to a record of the hody 1f the reco,d- ,, ·'-....;, 

·(a) contains trade Ucrets of1hc,private body; IO 
(h) contains financial, commercial, scientific or technical information, other than 

tr3dC secrets. Of the })ifrate OOd)', the disclosure of which WOU1d be likely to 
cause harm to the commercial or financial interests of the body: , 

(c) collt.iins info·mmtion, the disClosure of which could re'asonabl)' be expected-
(i) to put the privme body at a disadvantage in,,conira_ctual or other J5 

negotiations: or ·, · -
(ii) to pi-ejudi~e the body_iri_cOmmercial·coµ1petition; ~r 

(d) is a computer program, as defined in section I( I) of the Copyright Act, 1978 
(Acl ,l\o. 98 of I 978i, 'owric,d i;;, the pri\'aie body, except insofar as ii is 
required to give access to 3 ret.;~rd to which ac,ccss ~s granted in tcnns of this 20 
Act. w 

(2) A record 1113); not be re_fusl.!d in 1cnns of subsection-( I) illsofar as ii consists of 
information about thl! r\!sulls of ~1~y 1 product .ur en,vironment?l 1esting or oth1:T 
in\'estigation supplied by. carried out 't,y nr op bi;half of; the private body an.fl its 
disclosure would ren!al a serious public:safcty or en\'ironmcntal risk. .J 25 

(3) For the purposes of subsection-(2);· the results of.any pro~uct or cnvironmcnml 
testing or other investigation do n~n iilcl~dc. the rcslllts of prciiminary testing or other 
invl!s1igation cunduct!!d for lh!! purpose of dc,·eloping methods of testing or other 
• ' • • t • ' 
1n,·cst1,gatum. 

. . ,: ' ;. 

Man_da1ory protection of research informa~ion of. third parly,. a,z:id 1>r.otec1ion of 30 
rcscatch informal ion or prinne bully · · 

69. ( ll The head of a prirnh! body musl refuse· a rcques(for m:ccs_s to a record of the 
body if the record contains information about research being or to be carried out b.y or 
on behalf of a third partv. the disclosure of which would be likdv to expose. 

'(aJ 1!1d third party·: -~ ' , · ' · ·' · , •·-~ · ~ · · · · 35 
(h) a pason that is or will bi: carrying uuuhi:.rcscarch llll behalf of the third party; 
' or : ., · · · 

re) ti1e subject inaner Of the rcsc~ird1:' " ,, 1 

to serious disadYantagc. 
(2) The head of a private body may refuse a request for access to a record of the body 40 

if the record comairis InrOrm'ittioiiiibll~t·rcse~rch bc.ing Or lO be carried ll~l by or on 
behalf or rhe prh·ate body. th!! disclosure of which would be:; li~cl_y to ,expose-

/a) the prirn1e body; · ; , 
(hJ a person thal is or will be car;i:ying out lhe research on·b~ha·1rof the pri\"ate 

body: or . · ' ' " ' : 45 
(c.') the subject rimucr of the research,· 

to serious disad\'antage. - ' ' . .., 

~laudatory disclosure in pu,~lic interest 

70. Despite any other pro\'is'iotl of rhis ChilP!Ci-. tti~ he;ad of a pri\'ate body must gra1~t 
a request for access to.a record of the body·contcmplated in section 63(1), 64(1), 65, 50 
66(a) or (h), 67. 68(1) or 69(1) or (2) if- · 

(a) the disclosure of the record wotild reveal evidence of-
Ci) a substantial t;ontraventioii of, ~r failure u;,_cOD]p}Y with, the law~ or 

(ii) imminent and serious ptiblic safCty Or e'nvirollmctital risk; and 
(b) the public interest in the disclosure of tht; record clearly outweighs rhe ham1 55 

contemplated. in the pro\'ision in question. 
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CHAPTERS 0 

THIRD PARTY NOTIFICATION AND INTERVENTION 

Notice lo third parties 

71. ( I) The head of a private body considering 'a request for access to a record that 
might be a record contemplated in section 63(1), 64(1), 65 or 69(1), must take all 5 
reasonable steps to inform a third party to whom.or which.the record relates of the 
request. 

(2) The head must inform a third party in terms of subsection (I)-
(a) as solm as reasonably possible. but in any event 1Jrithin 21 days after that 

reql!est is received; and I IO 
(b) by the fastest means reasonably possible. 

(3) When informing a third part)' in terms of subsection (I), the head must-
(CI) • state that he or she is consipering a·request for access to a record that might be 

a record contemplated in section 63( I), 64( I), 65 or 69( I). as the case may be, 
and describe.: the content of the record: ' I 5 

,{b) fl.lmish the name of the requester; 
(c! describe the provisions of section 63( I). 64( I). 65 or 69(1 ); as the case may 

be; 
(d) in any case where the hca_d b~lic"9~- th~\ the provisions of section 70 might 

apply, dcscrihc those provisions, specify which Of the circu'mstanccs reforred 10 
.. to in section 70(a) in the opiniun of the head might apply and state the reasons 

why he or she is or'thc ·opinion that section'70 might aPply: and 
fL•) state that the third party may, within 21 days after thi: third pa11y is 

inti.mncd-
(i) m,1ke written or oral n:prese"11ti1tio11s to th~ l_u:ad whv the request for 25 

access should be refused: or '" - ' ' ' · 
(ii) give written consent for the disclosure ofthl!' record to th!! requester. 

( 4) lf_a third.party is informed orally of a reque'St for access in ler\11s of subseCiion (I), 
the head must give ;1 written notice staling the matters rclcrred to in subsection (3) 10 th1.: 
third pany. 30 

itl'prc.'\entations antymst.-nt h.v lhird parties· 

72. (I):\ thin! pmty that is infonnetl in terms of st:~tion 7,ll 1) of a n:-quc~t fur access. 
mav. within 21 dav:- 3ftcr hcinu so informed ' 

· (a) make wfiuen or oral-rcpn .. 'Scntatil~ns to thC' head confrmed'why the request 
should be refused: or ' :,5 

fh) give writt_en ctmscm for 1he discloslm .. • of thL~ rl.!cc)rd to th!.! rc-quc.stcr 
concerned. ' o 

(2}A third p,irly that obtains knowledge about a rcqi1est for access othcr tlrnn in terms 
.ofscctio'n 71(1) may•- ' 

(a) makl! written or oral representations to thl! hl!ad concerned why the requcs1 40 
should be refused: or 

.{b) give written ccmscnt for the disclosure of the record to the rcque!-tt!r 
com,·crncd. 

Decision on r:eprcs~nlations_for rcfu~al ,!D~d notice thereof 

73. (I) The head of a private body must, as soon as reasonably possible, but in any 45 
event within 30 days after every 1hird party is informed as required by section 11-

(a) deci~e. after giving due regard to any representations made by a third party in 
terms of section 72, whether to grnnt the requeSt for acces_s: aitd 

(b) notitY the third party so informed and a third party not illfom1ed in terms of 
section 71, but that made representation.fin terms ofscctiOfl 72 or is located 50 
before the decision is taken, of the de't:isiori: 

(2) If, after all reasonable steps have bf:en taken as ·required by section 71, a third party 
is not infom1ed of a request.'any decision whethCr to-grant the.request for access must 
be made with due regard tO the faCf th3t tht! t.hirdlpinty d_id not"have the <.lpportunity to 
make representations in -terms of section 72 why the TCquest shOuld be refused. 55 

(3) lfthe request is granted, the notice in terms of subsection (l}(h) mu~1 state-
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(a) adequate reasoqS for granting the request. including the pro•.-isio~s of this A~t 
relied upon to justify lhe granling; · . , 

(h) lhal lhe lhird puny may lodge an applicalion wi1h n court againsl lhe decision 
oflhe head within 30 days after notice is given, and l~e procedure for lodging 
the appficalion; and 5 

(c) lhal lhe requester ,,·ill be given access to the record after the exp(ry of the 
applicable period contemplated in paragraph (b), unless an ~pplication with a 
~ourt· is lodged wilhin thal period. 

(4) If the head of the pril'ale body decides in lerms of subsection (I) lo grant lhe 
request for access c;Onccrned, he or she must give the requester access to the record IO 
concerned after lhe expiry of 30 days after notice is gil'en in terms of subseclion ( I )(h), 
un_less an application wilh a court is lodged against the decision wi_thin that period. 

PART4 
,APPEALS AGAINST DECISIONS 

CHAPTER I 15 
INTERNAL APPEALS AGAINST DECISIONS OFJl\'FORMATIOI\' OFFICERS 

OF CERTAJ/1' PUBLIC BODIES 

Rl&bl or Internal .appeal to r•!e~ant aulhority 

74. ( l) A requester may lodge an internal apj,cal against a decision of tJte infom1a1iun 
officer of a public body referred to in paragraph lu) of 1he definition of "public body'' in 20 
section I·•- · 

(a) to refuse a rcqu~st for ncct:ss: or 
lhJ taken in terms of section 22, 26(1 l or 29(3 ), 

in relation to that requester \\'ith the rcle\'ant authority. 
(2) A lhird party may lodge an inlemal appeal against a decision of lhe information 2_5 

officer of a public blldy referred to in paragm'ph (u).ofthc dclinitiun of •'p"1hlic body'" in 
scc'tipn I to'grJnl a request for,access. · 

:\IMnncr of internal appeal, t1nd Hi>l!_L•;II fo&.•s 

75, l I) ,\n imemal appeal-· 
faJ must be luJged in th~ prcscrihed form- 30 

li) wilhin 60 days; · 
(ii) if notice 10 a third party is required by sec1ion 49())/bJ, within 30 days 

after notice is gi\'cn to the _ilppcllant of the decision appealed a!:!ainst or, 
if notice· to thc appcillant is not n:quircd. after the decision was taken: 

r,h) must be delivered or sent 10 thi: information oniccr of the public b_ody 35 
conCerned at his or her address. fax number or electronic: mail address; 

,fc:J m~st identify the subject of th..: internal appeal and state the reasons for thl! 
internal app~al and may include any 01her relevant infonnation knmm to the· 
appellant; 

(t/J if. in addition to a' written reply. the appellant wishes to be informed of the 40 
decision on the internal appeal in any other manner. must state that manner 
and provide the necess,ary particulars to be' so informed; · 

fe) if applicable, must be accompanied by the prescribed appeal fee referred 10 in 
subsection (3); and 

({J must specify a postal address or fax number. 45 
(2)(u) If an in1ernal appeal is lodged aflcr the expiry of the period referred to in 

subsection ( l)(a),)hc relevant authority must. upon goocl cause shown; allow the late . 
'lodging of 1he internal appeal. · 

{b) If that relev~nl authority disallows the·lale lodging oflhe internal appeal,,he or she 
musl give nolice of that decision to the person thal lodged 1he internal appeal. 50 

(3)(a) A requester lodging ~n inlemal appeal against th~ refusal of his pr her request 
for access musl pay lhe prescribed appeal 'fee (if any), · 

(b) If the prescribed appeal fee is payable in respect of an iniernal appeal, the decision 
on the internal appeal may be deferred until the fee is paid. • 

(4) As soon as reasonably possible, but in any el'ent within 10 working days after 55 
receipt bf an internal appf:al in accordance with subsection ( I), the iilformation officer of 
the public body concerned must submit lo the rele\'anl authority,-----
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(a) the internal appeal together with his or her reasons for the decision concerned; 
and. ' 

(b) , if the internal appeal is against the refusal or granting. of a request for access. 
the name, postal address, phone and fax number and electronic mail address. 
,rhichever iS available, of any third party that must be notified in ll.T111S of S 
section 47(1) of.the request. 

Notice to and representations by other interested persons 

76. (I) If a relevant authority is considering an internal 'appeal against the refusal of 
a request for access 10 a record conlemp\ated in section 34( 1 ). 35( I). 36( 1 ). 37( 1) o~ 
43( I). the authority must infonn the third party to whom or which the record relates of 10 
the internal appeal. unless ri.ll necessary steps to locate the third party have bt;en 
unsuccessful. · 

(2) The rdevant auth_ority must infom1 a third party in tcmn,; of subs~ction ( 1 )-•·· 
fa) as soon as reasonably possible. but in any c,·cnt within 30 days after the 

receipt of the internal appeal; :ind 15 
(h) by the fastest means reasonably possible, 

(3J When inforn1ing. a third party in terms of subsection {I). the rclernnt ~uthorhy 
must-

(a) state that he or she is considt!ring an intern"al appeal against the rl!fusal of a 
request for accl.'.:ss to a record coiltcmplated in section 34( I J, 35( I), 36( 1 ). 20 
37( 1) or 43( I). as the, case may be. and describe the content of the record and 
the pJ:!>visi,ms llf scclilln 34( 1 ), 35( 1 ). 36( 1 j. 37(1) or 43(1 ). as the case may 
be; 

(bJ furnish the name of the appcl\;m't; 
(cJ in any case where 1hat authority hclil'\'cs that the provisions of section 46 25 

might apply, describe those provisions, specify which of the circmnstances 
refi:rred to in section 46(uJ in.the opinion ofthi.-: head might apply and state the 
reasons why he c..1r ~he is of the opinion that Sl!f.."lion 46 might appl);;!and 

r,/J stmc !hat thC 1hird party may. within 21 days 'after the 1hird party is infonncd. 
make written rcprescnlations Ill that amhority why thi: request for access 30 
should not be granted. 

l 4) If :t thin.J. pany is informed urally of an imcm:il appeal in h:1111s of subscclion 11 ). 
the rele,·ant authllrity must. on requt.!st. gi\',e a writte1l noticl! stating the matters rcfom:d 
to in subsection (3) tll the 1hird pany. 

(5) A third pa11y th3t is infonned of an imernal appc:al in tcnns or subsc:ction t I). m.iy 35 
within 21 days after the third part)· has been inl\)rmcd. make written representations to 
the relevant 3uthority why the rcquL-st for access should not be granted. 

(6).-\ third party that obtains knowledge abuut an intcmal appeal other than in terms 
o~subsl!ction (I) may-

(aJ make written or oral rcprc:st.!ntations to ~he rcle\'ant authority why 1hr: request -10 
for access should be refused: or 

(bJ give written consent li.ir the discloiurc of the record to the requester 
concerned. . 

(7),lfthe rClevant authority is considering an in11.-:rnal appeal against the granting ofa 
,request for access, the authority must gi\·e notice of the internal appeal to the requeslcr 45 
concerned. 

(8) The relevant authority must-
(aJ notify the requester concern~d in terms of subsection {7J as soon as reasonably 

possible, but in any event within 3_0 days after the receipt of the intl!rrial 
appeal; and 50 

(b) state in that n~tice t~at.tiie _third party hmy within 21 days after notice is ginm. 
make writteil rL--prcscntati'ons to that authority why that request ~Jiould be 
granted. 

(9) A requester to whom or which notice is given in tenns of subsection ( 7) may 
within 21 days after that notice is given, make written representations to the relevant 55 
authority why the request for tlci:ess should be granted. 

DeciSion on internal appeui and Dot.ice the~cOf 

77~ (l) The decision on an internal app~al must be made \\ith due regard to
(a) the particulars slated in the.internal appeal in tenns of section 75( 1 )(c); 
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(b) any rcastlns submi11cd by the infom1ation officer in tenns of section 75(4)ft1); 
(c) any reprcsenlalions made ill terms of section 76(5). (6) or (9); and 
/di "if a third party cannot he loc~ted as contemplated in section 76(1 ), tl1e fact that 

the third pany did not havc1lhe opportunity to make representations in terms 
of section 76(5) why the internal appeal should be dismissed. 

(-2) \\'hen deciding on the internal appeal the relevant authority may confirm the 
decision appealed against or substitute a new decision for it. 

(3) The relevant authority must decfde on the internal appeal-
/Cl) as soon as reasonably pos~jble. but in any event wii_hin 30 days after the 

internal appeal is received· h)' the information officer of-the bod)\ '
1 

(h) if a, third pany is infonned in -iennS of Section 76( I}; as soon as reasi.mably 
posSible, but in any event w~thin 30 days; or ' , ~ ·· 

(<') if notice is gi\'cn in tcnns of section 76(7)-' · · 
(i) within fin~ working days after the requester concerned has made-written 

representations in tcm1s of sectfon 76(9); <.lr·· 
(ii) · in any 01her case withi!) 30 days after notice is so given. 

(4) The rcle\'ant authority must. immcdia!ely after the decision on an internal 
appeal- : 

(m give notice of the decision fo-
(i) the appellant; 

(ii) everv third party infonned as required by section 76(1 ); and 
tiii) the ;;,quester notified as required by section 76(7); and 

' th) if reasom.1bly possible, illfonri the appellant about the' decision in any other 
manner stated in tcm1s of section 75( I J(</J. · .-

(5) The notice in lerms of subsection (4Jfa) must 
fc,; sta_lc adequate reasons for th~ decision. including the pi-oi:rision of this Act. 

relied upon: ' , ' 
(hJ exclude, from such rcasri1ts, any reference to the contenl of the record: 

5 

10 

15 

20 

(cJ stale that the appell,omt. third p~rly or requester. as the'~itse may-he. may lodge 
an a'pplication with a court againsl the decision on intCmal appeal- 30 
(i) wi1hin 60 days: or .. 11 

, I 
· (ii) if notice to ,i third parly is rc.:-quircd by subscc1inn 14)(aJ(ii). within JO 

davs. 
aJier nOtice is gi\'ell~ and the, procedure 1hr lodging the application; and 

fdJ if the rele\'11111 authority decides on in1ernal appeal 10 t~.huit a rcqul!st fur ~ccess 35 
and notice to a third party-
Ii) is nut required by suhseclion Hlrt1J<iil. tha1 acces~ to the record will 

forthwith be gi\'cn: or 
(ii) is stl rl!quired, 1ha1 access to the record will be gi\'cn aficr. 1he Cxpiry of 

1hc applicable p!!riod for lodging an application with a court against rhc 40 
dt!cision on intemal appeal refcrrt!d to in paragraph (c), unless that 
applica1ion 'is lodged hcfor~ the end of t~at upplicable period. 

( 6) lfthe relc\'ant amhority decides on i1l1ernal af>pt!al to gmnt a·requcst for access and 
notice to a 1hird party- · ' ' 

(a; is not rl!quircd by subsl!'ction (4J(aJ(iil. the information-Officer of the body 45 
· 111ust 'fonhwith give the rCqucstcr concerned access to the rCcord conccrnc~; or 

(bJ is so·rcquiri!d. the infomiation officer must. after the expiry°of30 days after the 
notice is given to every third pany concerned. gi\'e the requester access.to the 
record concemc;d, unless an application with. a court is lodged against the 
decision on internal appeal befcirc ·the end of the periOd contemplated in 50 
subsection (5)M(ii) for ludging that application. · 

{7) If the relevant authority fails to givC not\ce oft~e.~ecision On an internal appeal to 
the a'ppellam within the period Contemplated in-subsection (3 ), that authority is, for the 
purposes of this Act. regarded as having diSmis'sed the internal appeal. 

CHAPTER] 
APPLICATIONS TO ~OlJ{lT 

Applications regarding decisions of Information officers or rele,·ant authorities of 
public bodies or heads of prh·ate·bodies 

· 55 

78.' ( 11 ·A requester or third pany referred,to in section 74 may only apply 10 a court 
for appropriate relief in tenns of seCtion 82 after that requester or rhird party has 60 
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I 

exhausted the internal appeal procedure against a decision of the infcii-mation officer of 
a public body provided for in section 74. , 

(2) A' fequestcf..!...... · , ·· . · ' ~ i i • _ ,·· 

· • (a) that has been unsuccessful in an internal appeal to tl"ie·felevant authority of a 
public.body; .- ·; ·, c 5 

(b/ aggrieved by a decision of the relevaiit authority of i, ·public body to disallow 
the late lodging ofan internal appeal il\"terms cifseclion 75(2): •. 

(c) aggricvCd by a decision of the infonnation·officer of a public body referred to 
in paragraph (b) of the definition of-"public body" in.section 1-
(i) to refuse a request for access: or ;' 10 

(ii) taken in terms of section 22. 26(1) or 29(3); or 
(cl) aggrieved by a decision of the he_ad of a private body-;-. 

(i) to refuse a request for acceSs; or 
(ii) takcn,in·tcrms ofscc1ion'54,:57(1) or 60, , 

may. by way of an application. withirr3Q days apply 10 a court for appropriate relief in 15 
tcnns of section 82. ..,: •.:, .. , .. 

(3) A tl1ird party-
(aJ that has been unsucccssll1I in an ·imcrnal appeal to the. rclevann1uthority·of a 

public body; . 
(bJ ;1ggrievcd by a decision of the infonnation ofliccr ufa publjc body referred to 20 

in paragraph (h) of the definition of '·public body·· in se:ction I to grant a 
request for access: or 

rcJ aggrieved hy a decision of the head of a prirnte body in relation to a rcqU.cst 
for access 10 a record of 1ha1 bod\•, -

may. by way of an application. within 30 d3ys apply to a court for appropriate relief in 25 
tenns of sectic'lll 82.. ~ 1 • , , 

Procedure 

79. (I) The Ruks Board for Courts of.La_,,·, cstablis_hcd by s~ction 2 of the Rules 
Board IC.)r Courts of Law Act. 1985 ,_.\ct No. I 07 of 1985). inust ·wiihill 1°2 'months after 
1hc commcnccn_1~n1 ~,f this sccti'on: make and implcmc~u rllles 'or'proccdure for- 30 
, tw a court in respect of applka1io11~ in",tcrins uf Sl!ctilln ,78: :mil 

,JhJ, _a court 10 recdn? rcpn:scnt:uion!-i· ex,;,;,;:,,e rcfom.:cl to in ::;cc.:tio.11 80{3)foJ. 
(:!J Before the implementation of the rules of"pioccdtirc in icnns ofsi1.b~.c:ct_i_qn ( I J(uJ. 

,111 application in__tct111s of sc .. :tion i8 may u,nly ,he lodgeq }'"ilh)1 I figh Cll1irfc.1r :molher 
court of.Similar :-·1mu:-. , - ' ; <. : ,1 • , 35 

(3) Any rule made in terms of suhscction (I) 1_mist. hCf'orc publicmion in the Ga=cfle. 
bc, appron:d by Pa"rli~mcnt. , · 

l>is~i~Surc of rcco~ds to, and nim-disC!os
0

11r~ b_~·• cou.r! . 

' • , I ' !• ,, · 1··, • 
80. (I) Despite this .,\..:t and any 01her law, mfr court hearing, an application. ·or an 

appeal i.lgainst a decision on that applicat!lm: 11li1y 6X.iniinc·an·y rcco,rd of a·public or 40 
private body to which 1his :\cl .ipplies. and nO: s'uch, rccoi-0 mdY be, ,Vithheld from the 
com, on any ground~. 

-(2) Any co~in· coill!!mplared in subscC_1ion\( I,) may not .disclose to any person, 
including the partieS to the prOccCdings cmicCrlle~. other tliari ~!le public or private body 

,referred to in S~tisc~tion ( 1)-- · , · ·, .. . : 45 
(aJ any record ofa public or privatcr_b9~y ~\'hich."on·a ·rc9ucst for access. may dr 

must be refused ill' tcm1s of this Act: or .. _ , 
_ (b) if ~he _infonnation offic~r of a,ptiblii: bO~y. or tllc'r41e,•ant authorit)' of that 

body on intemal appeal, in refu'sing to gn~nt access· tp a reCord in tenns of 
section 39(3) ~r~_ 41(4), refu~eS to ,:confirm. _ .. 9r. ~e!lY the existence or 50 
non-existence of the reCord. anv infom1ation as to whether the record exists. 

(3) Any_coun contemplated in subsection (I) ·Jnay_:_:' 1
•

1 
t 

(a) receive representations ex pane; _ ;, . , 
11 

, 

(b) conduct-hearings in camera; and ,·, ' ·· · rn ' 
(c:) prohibit the publication of such ·in(O~rr:atiOn in. ~Ch;~tfon to, the-proceedings as 55 

the coun-1.letCnllin~~. including:iJJf?n~ation in: relat)oi;i to the parties tb the 
proceedings ap~ ~!1e ·':onte~ts' of (?Tdt:TS ma~e by_ th7 ~ourt in the proceedings. 

"I 
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Proceedings arc cMI 
i. . . 

81. (I) For the purposes oflhis Chnpter proceedings on application in terms of section 
78 are civil p~oceedings. . 

(2) The rules of evidence applicable in civil proeeedings apply to proceedings on 
application in terms of section 78. . S 

(3) Th~ burden of establishing lhnt-
(aJ the refusal of a request for access: or 
(hi. nny decision taken in terms of section 22, 26(1), 29(3), 54, 57(1) or 60, 

complies with the provisions of1his Act rests on lhe party claiming that it so complies. 

Decision on appllcafi.on IO 

82. The court hearing ·an application .ma)· grant any order that is just and equitable, 
including orders- - 1

: 
. ' 

ta) confinning. amending or seuing aside the decision which is the subject of the 
application conct:rncd: 1 • 

(h) requiring from the infonnaiion ofliccr or relevant authority of a public body or 15 , 
the head of a private body to take such actioQ or to n:frain from taking such 
action as the coun considers necessary within a period mentioned in the order; 

(d · granting an interdict. interim or specific relief, a declaratory order or 
compl!nsation: or 

{d) as lo costs. 20 

1:ARTS 
HUMAN RIGHTS COMMISSION 

Additional functions of Human Righ1S <;ommission 

83, (I) The Human Rights Commission must---
(uJ compile and make a\'ailablc a.guide on how 10 use this Act as contcmp13tcd in 25 

··scc1ion 10: and 1 

tb) submit rcPorts to the Nation,11 Assembly as contemplated in section 84. 
(2) The 111!,man Rights Commissi,)i{ must, 10 the extent that financial ·,md other 

resources arc arnilabll!- ' 
(aJ devl!lop and conduct edm.:ational programme!'i to ad\"ance thi;: understanding 30 

~1f th.: public. in p:inicular of disad\'Untag..:d cummuriitie·s. of this Act and of 
'how to exercise the rights contemplated in'this Act; · 

(h) encourage Jlublic and privalc, bodies to participate in the development and 
conduct of programmes referred to in paragraph (,I) and to unden:ikc such 
programmes themselves; and 1 

• · • · · ' r : ' • • 35 
(c:) prumote timi;:ly and effecti\'e dissemination of accurate infonnation by public 

bodies about their activities. 1 

(3 J Thi; Human Rights Commissimi may
fa) make rccomml!ndations for•-

(i} 1he dc\'elopment, imprO\'l!n1ent, modernisation, rCfom1 or amendment of 40 
this Act or other'legislaiion or common law having a bearing on access to 
information held by public and private bodies, respecti\'ely: and 

(ii) procedures in tenns of which public and priviite bOdies make infonnatiOn 
l!lectroDically available; 

(bJ monitor the implementalion cir ~his Act: .::JS' 
(c) if reasonably possible, on request, assist any person wishing to exercise a right 

contemplated in this Act; ' : ' 
(d) recommend 10 a public or pri\'alc body ihat the body make such changes in the 

manner in which it administt!rs this Act as the Commission Considers 
ad\isable; · - 50 

{e) train information officers of public bodies; ",· 
(fl consult with and receive tepotts from public and pri\'ale bodies on the' 

problems encountere~ in co,mplying with this Act; 
(g) obtain advice from,: consult wii~. or receive and cc;msider proposals or 

recommendations from, any public or pl'ivatc body, official of such a body or 55 
member of the public in connection with the Commission's functions in terms 
oflhisAct; 
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• • 
(h) for the purposes of.section 84//JJ(x), request the Public ~iotcctor to sub"1it to 

the Commission infonnation with respect to- • · 
(iJ the number of complaints lodged with the Public Protector in respect of 

a right conferred or duty imposed by tl1is Act; 
(ii) the nature and outcome of those complaints; and 5 

(i) generally. inquire into any matter. including any legislation, the <;ommon law . 
and any practice and procedure, connected \yith the objects of this Act. · 

(4) For the purpose of the annual report referred to in section 84 and ifso requested 
by 1h·e Human Rights Commission, the head of a pri\'ate body mf1y furnish 10 that 
Commission infonTiation about requests for access to recoids of thc.tiody. 10 

(5) If appropriate. and if financial and other resources arc a\'ailahle, an official of a 
public body must afford the Human Rights Commission reasonable assistance for the 
effective performance-of its functions in tenns of this Act. 

Report to National Assembly by Human Rights Com.,;lssion_ 

84. The Human Rights Commission must include in its annual report to the National 15 
Asse111bly referred to-in section I 81(5) of the Constitution- •. 

(a) any recommendation in tenns'ofscction 83(3)(aJ; and 
(bJ in relation to each public body, partic'ulars of-

"(i) the number of requests for acccs·s received: 
(ii) the number of requests for access gr.intcd in full: 20 

(iii) the nunibcr of requests for access granted in tenns uf section 46: 
(h·) the number of requests for access refused in full and refused partially and 

the number of times each provision of this Act was relied oo to refuse 
access in full or partially; 

(~·) the number of cases in which tht: periods stipulated in scctio'n 25(1) wen! 25 
extended in tem1s nf section 26(1 ); 

(\'i) the number of internal appenls lodg.:d with the relevant authoritv and the 
number of casl!s in \\'hich, as a i-esult of an inteITlal appeal, nc~l.'Ss was 
given to a record or a part thereof: , , 

(\"ii) the mimher of internal appeals whic.h·wcrc lodge~ on•ihe grolind that a 30 
request for access was regarded as ha\"ing beCn refused in terms of 
sli!ction 27: ' · 

t ,·iii) the number of applic,11icms made tl1 cwry court and thc-outcomC thereof 
and the number of decisions of c,·cry court .ippcalcd against mul the 
outcome thl!rcof: , , 35 

(ix) thl! number of applications to e\'ery court which were lodged on the 
ground that an intcmal nppcal was regnrdcd as lm,·ing been dismissed in 
tem1s of section 77( 7): 

. (x) the number of complaints lodged with the Public Protector in respcc·1 of 
a right confom!d or duty imposed by this Act and the nature and outcome 40 
thereof: and 

(xi) such other maqen; as may be prescribed. 

Expenditure of Huma'1 Rights Commission In terms of Act 

85. Any expenditure Jn connection with the performance of the H_uman Rights 
Commission's functions in tcnns of this Act must be defrayed from mone¥s 45 
appropriated by Parliament to that Commission foi; that purpose. 

PART6 
TRANSITIONAL PROVISIONS . 

Application of other legislation providing l'oraccess 

86. (I) The Minister must, within 12 months after the commencement of section 6, 50 
introduce a Bill in Parliament proposing the amendment of- · ' •· , 

(aJ ·Part l of the Schedule to include the provisions of legisl3:tion·which provide 
for or promote access to a record of a public body; and 

(b) Pan 2 of theSchedule to include the provisions ofleglslation which provide 
for or. promote access to a record of a private body.r S5 

(2) Until the amendment oflhisAct contemplated in subse.ction (I) takes effect, any 
other legislation not referred toJin the Schedule which provides for access to a record of 
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·a public body.ior ·a priVatc body in a1 rilanncr which, illcluding, but Jlot l_iinited to~ the 
payment of fees, is not materially niqf'C onerous than the maniier irl which access lliay be 
obtoinCd in terins of Pai-l' 2·or 3 Of this Act, respectively, access may be given in tenns 
or that legislation. r · 

Extended .pcriods•for dealing with requests_ during Orsi two years 

87,(l)For-· •" ·1 

(a) 12 months from the dale thai Pan 2 lal<es effect in respect ofa public,body, the 
reference to- ,, - , , 

5 

i 
(i) 30 days in section 25( I) and any other reference 10 that period in other , 

provisionsofthisACt;' l. 1 l, '1 ,- 1: .· , 10 
(ii) 30 days in section 490) and any other reference to that.period in other 

provisions of this Act: 
must be coristrucd· as a reference to 90 days in reSJ)C'ct of that public body: and 

(h) ,12 months following th~ I 2
1
months referred to in p3:rngraph /~1• t~e reference 

lo- 15 
(i) 30 daysin section 25( I) and any other r~fer~ncc to that period in other 

pro\'isions of this A'Ct:' _ ·· 
(ii) 30 days in section 49( I) and any 01her reference 10 that period in 01her 

pro\'isions of this Ad, 
must be cOnstnu!d as a ·rCference tO 60 days in .:C-spect of rhe public body 20 
cOnceri1el ,. .~ ' : · 

. (2) The periods of 90 days and .60 days referred to in 'subsection (I )(t1) ancf· (b), 

respecti\'cly. may not be extended i1l terms of_sedion 26. 
(3) Parliament must. after a pcrioil nf 12 months. but within a period of 18 months, 

after the comnlcnccmcnt of ttiis S'-'ction. rcvic\v ,the operation of this section. ., 

Corrc~tion ofpcrsi>nal informatio'iJ' , ... ' . 
. ' 

88. lf_no pro\'ision for the correctKm ofpcrsonal ihfonnation in a record of..1 public 
. C?r jiri,·atc p6dy exists. that public or Jliivatc boJY mitst titkc rca:mnahle steps to c_stahlish 
adequat1: 'and 11pproprimc internal, me.isure·s pro\'iding foi- such correction mHil 

25 

legislation pro,·iding for such correction mkcs cflCct. JO 
' ' . 

· Liability 

,J'.-\RT 7 
GF.!'.EIUL PROVISIO~S 

89. No person is criminally or civilly liable for anything done in good faith in the " 
exercise or pcrfornmnce or purpmled •~ercise or pcrfonnance of any power !" d~1y in 35 
terms of this Act. 

Offences 

90. A person who with intent to deny a right of access in terms of this Act---
(aJ ''destroys. damagt:s or alters a record: :. · :;xi·.,-

, (b) conce3.ls''a, reconi; or·• H - ., ;1 40 
{c) falsifies a recor~l 6r makes :i fal~e record:" ' ' M;_ •; ~ 

commits an offence and is liable ·on copviction to a fine or to imprisonment for a period 
not exceeding two years. _ ' ·· ~. 

I I :• 

Amendment or Public Protector Acl 23 of 1994 
•. Ji. • - -~ :J: ·: ~· 

' 91. Section 6 of the Public Proteclor Act. 1994 (Act No. 23 of 1994), is hereby 45 
amended___.:. ._ • · ' _· · ~ , . · ·· __ 

(aJ by ,the substituriOn in paragraph (c). of subsection,(~) ,for_ tlit:i eX.pression 
.. 3uthoril}'." of the expressiOn ,."authority; and"; nnd · 

, (bJ .bv tlie addition ·to subsection (~) of lhe follmving paragraph: . 
'· '"M(d) pn hi_s, o~ hfi- owri iilil~a_tiv_e.t on receipt of 3 cOmi,laint · or on request 50 

re13.ting to the operatiOn 'or.administration of the Promotion.of Access to 
Information Act, 2000,.end.eavour. in lifs or h'er sole diScre'tioll. to resolve 
any dispute by...:... ' · ' 
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,, 
,,, 
,, 

(i) mediation. c_onciJiation or negotiation: 
(ii) advising, Where llCccssary, any complainant regarding appropriate 

remedies: or, , . , . 
(iii) any other means that may be expedient in the circumstances. 

Regulations 

92, ( I J The Minister may, by notice in-the Gazelle, m:iktregulaiiims rcgarding
(oJ any matter which is required or pemiitted by this Act tO be P_rescribed; 
(b) any matter rel~ting_to the fees-cont~mj,lated in sccti9ns 22 ~_nd 54; _ 

5 

(c) any notice required by this Act: 
(d) uniform criteria to be<1pplicd by the information officer of a public body when 10 

deciding which categories of records are to be made available in terms of 
seciion I 5: and . ·• .. - · 

(e) any administrative !)T procedural matter necessary to give effect to the 
Piovisionso·fthisAct. - · 1;1 ":- ·.- . :• -. •. 1. :.- · ' 

(2) An)· regulatio1lin tenns of subsection·(1) fuust, before publica1ion in the Ga=ette. 15 
be subnlitted to Parliament.,·'•' , --- '· ~ ·. - . ' ' ' 

(3) Any regulation in terms-of'subsection (!).which-
- (ll) ·relates to fees; or 

th) . may _result in financial expenditure for the State, 
must be mage h)' the Minister acting in consultation with the Minister of Finance; 20 

Short title and commencement 

93. {'I) Thi~ Act is the Promotion of Access to lnfonuation Act, 2000. 11nd takes effect 
on a date deiennincd by lhc President by proclamation in 1he Cia=emJ. 

(2) Different dates may be so detchnincd in rcspccl of 
(a) different provisions ot:this Act: . . 1 ' 25 
(h) different categories of~ublic bodies, includi~g. but not ~tCd ~ercni'~--~~-:.. 

public bodies contcmglated in- _.,,,,,,,,-- ':--...._ , · : 
(i) paragrnph (a): •' '· 

(ii) paragraph //,J(i): and 
(iii) paragraph (hJ(ii). 
of the dcfirlition of '"public body .. in section I: and 

(c·J different categories of pri\'atc bodies. 
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·cHAPTER.-1 

"Law is the great civilizing machinery. It liberates .the desire to build and subdues' 
,he desire to destroy. And if war can tear us apart, Law can uniie us - out of fear, or 
love or reason, or.all three. Law is tt]e greatest human invention. All the rest, give m_an 
mastery over .his world. Law gives him mastery over himself'. Lyndon B. Johnson, 
TIME September 24, 1965 page '1B. · 

INTRODUCTION 

1.1 Justice: the end and the means 

Justice has been regarded as one of the greatest concerns of mankind on this planet. 
Edmund Burke said, that justice is itself the "great standing policy of civil society". 
Scholars of political science and legal theory Jell us, that the administration of justice is 
one of the primary objects for which society was formed. Our Constitution, in its very 
preamble, speaks of justice as one of the great values which its makers have 
cherished. , , ' 

It is for these reasons, that this Commission, entrusted with the task of reviewing the 
working of the Constitution, has taken up, on a.priority basis, a_.study of the law relating 
to liability of the State in tort.' Aristotle said that the law is a pledge, that the citizens of a 
State will do justice to one another. Our Constitution goes much beyond that. It takes a 
pledge, that justice shall inform all institutions of the national life. · · 

1.2 Unsatisfactory state of the law 

It follows, that the law that contains the principles that will govern the. liability of the 
State, for torts· committed by its agenci!'ls, should be just in its substance, reasonably 
c;:ertaln in its form and fairly predictable in its working. This Commissior;i, as a result of 
its studies, foynd that the law on the subject-matter of this Report fails to·satisfy these 
criteria. Ii traces its source to an archaic provision, which is almost two centuries old. It 
is found to be, i:;uffering from conflicting views.- owing to the l_oose and imprecise criteria 
that have come to be' ad~pted. It deserves a c@?e second look in the present century, 
in the larger interests of sodety. • 

1.3 Role of the State tort law 

In any modern society, int~ractions betwee~ the State and the citizens ~~e large in their 
number, frequent in their periodicity and important from the "point of view of their effect 
on the lives and fortunes .of citizens. Such interactions often raise. legal problems, 

, , ; whose solution · requires an appli,cation of various provision~ and' doctrines. A large 
• number of the problems so. arisir1g fall within the area of the law of torts. This is 

because, where relief through a civil court is desired, the tort law figures much more 
frequently, than any other branch of law. By definition, a tort is a civil wrong, (not being 
a breach of contract or a breach of trust or other wrong) :tor which the remedy is 
unliquidated damages. It thus encompasses all wrongs {or :which a legal remedy is 

- considered appropriate. It is the vast reservoir frolT! which jurisprudence can still draw 
-~ its n9urishing stre,:ims. Given thjs importance of tort law, and given the vast role that 

the State performs in modern times, one would reasonably · expect that the legal 
principles relating to an important area of tort '1aw;namely, ·iiability of the State in tort, 
would be easily asc!'lrtainable. Howeyer; at present, this ideal is not at all_ achieved, in 
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reality, in India. It is -for this reason that we- ~ave considered it necessary to consider 
the subject"and to .suggest certain teforms. ·· . 

Scheme of discussion 
•. . ,~n 
I , 

In India, the provisions_ on the subject are so•shaped;'that one ha·s necessarily to go to 
the_ past, in order to uriderstand the' preseni. For ·this rea·sori;_ it •haii" been' considered 
desirable in this Report, to deal, in the beginning, with'certain'historical·aspects·and to 
examine what was the position before the Constitution. This involves a study of a few 
important pre-Constitution decisions. How far the situation has changed (if at all) after 
the Constitution, would be the next. logical.inquiry. The ultimate object, of course, has 
been to evolve a solution that can pave the way towards the drafting of a satisfactory 
statut!3 on the subject. 

1cHAP'rER2 

CONSTITUTIONAL PROVISIONS -- . -

. ,. 

2.1 · ~rticle 300 ofthe Constitution L'aw 

The law· in lridia with 'respect to t~e.'liability of the State for the tortious acts of its 
servants has become entangled with the nature and ctiaracter of the role of the. East · 
India Company prior _to 1858. It · is therefo~e necessary to trace the course of 
development of the law on this subject, as contained in;article·300,oftne·Constituticin. 

. . . ' 

Clause (1) of Article 300 of the"constiiutich provides first,' that the 'Government of- India 
may sue or be sued by tlie name 'ci(ttie Union ·of India and the Government of a State• 
may sue or be sued by the name or'the State; secondly, that the Government of India 
or the Governmer:it of-a State:niay sue or.be sued fn relation to:tiieir respective affairs 
in the like cases as the· Dominion of India and· the ccirrespondlnif Provinces or the 
corresponifing Indian States might ·riave· sued·'or ·be sued; "if this Constitution had not 
been enacted"; ·and thirdly, that 'ih~:lsecond mentioned rJ1e shall. Ile subject to any 
provisions which may.be made by an Act of Parliament-cir of !tie Legislature of such 
State, enacted by virtue of powers conferred by the Constitution. . _ 

; ,. ~·- -·:. -' _ .. 

Even though more than 50 years . have elapsed since the commencement of the 
Constitution, n·o law has so far been made. by Parliament as: contemplated by article 
300, notwithstahding'\he fact lt\at ttie:legal position emerging from thii'article has given 
rise to a good amount ·of confusion. E;ven· the judgments-of the Supreme•Court havii'not 
been unlform and havi{ not helped to remove the[Joilfusion on the subject, as would be 
evident from what is stated hereinaft~r. 1· · ' -· · · · . 

. , 

2.2 Act of 1833 

' 
Under the Act of 1833 (3' arid 4 Wiiliam IV' ch. 85), enacted by ttie British· Parliament, 
the governance of India was entrusted to· the East India Company, The Act ~deGlared 
that the Company held the territories ,in' tn:ist for His Majesty, his ·heirs and successors. 
When the governance cif lndia·waii"taken over by the British Crown.in 1858: an Act was 
passed in that year (Act 21 a'nd 22'\iic. ch .. 106), entitled the Government of India Act, 
1858, Section 65 of that Act 'declared ·.ti\afthe G_overnment's liability in this behalf shall 
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be the same as that of the Company,· It would be appropriate to set out the section in 
full: 

"The Secretary of State in Coyncil shall, an□ may •sue and be sued as well 
in India as in England by the name of the Secretary of State in Council as a 
body corporate; and all persons and bodies politic shall and may have and 
take the same suits, remedies· and proceedlngs, legah,?nd equitable, 
against the Secretary of State in Council of India, as they could have done 
against the said Company; and the property and effects ·hereby vested .in 
Her-Majesty for the purposes of to Govemme_nt of lndia;·or acquired for the 
said purposes, shall, be subject· and liable to ,,the same judgments ·and 
executions as they would, while vested in. the said Company,. have been 
liable, to in respect of debts .<\nd liabilities lawfully contracted and incurred 
by the said Company." 

I :: 

2.3 Act of 1915 .· 
- •. . ' ... i 

This very ,provision, contained in the Act'of 1858; was practically continued-by section 
·32 of the Government of India Act, 1915: Sub-sections (1-) and (2) of that section read -
as follows: .1 • 

.· ' , • 1 ,l I 

"(1) : The Secretary of State in Council may sue and be, sued by the 
name.of the Secretary of State•in Council, as a body corporate. 
(2) Every person shalLhave.the.same,remedies againstthe.Secretary 

' of State in Council as he-might have h'ad against.the East India Company, 
if the Government of India Act 1858, and this Act had not been passed.", 

2.4 , Actof 1935 
' t.J _ . .,..' .. 

Even when the .Government of India Act, -1935, was enacted, (replacing the Act of 
1915), the same legal position was continued by section 176(1) of the Act, which read 
as follows: · 

· · .';fhe Federation may sue or ,be sued by the- name of the Federation of 
India-and a,Provincial·Government may sue.or be sued by.the.name of 

··the Province, and, without prejudice·to the subsequent provisions of this 
.. Chapter, may, subject to.any provisions which may be made by an Act of 

the Federal or a. Provincial .Legislature enacted by virtue --of powers 
conferred on that Legislature by this Act, sue or be sued in relation to their 
respective affairs in the like cases as thEJ Secretary of State in Council · 
might have sued or been sued if this Acthad not been·passed." 

' ,. I• • 

2.5 Resultant position_·, 

Thus, article 300 of the Constitution.practically takes us back to·the _Act of 1858, which, 
in its turn, leads us to a consideration of the nature and extent of the liability of the East 
India Company. · · - ,' •. r · I , ·. 

,, ' 
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CHAPTER3 

PRE-CONSTITUTION JUDICIAL DECISIONS 

3.1 , Scope of the Chapter 

Several important judicial decisions dealing with the liability of the State in tort were 
' ,pronounced iri India in the period before the Constitution; arid we propose to refer to a 
,few of them, confining ourselves to theimost important of those decisions. 

' · 3.2 The-Calcutta view: P & 0 Case • 

A consideration of the pre-Constitution cases (as to Government's liability in tort) 
begins with the a judgment of the Supreme Court of Calcutta· in the· case. P. & 0. 
Steam Navigation Co. Vs. Secretary of State. The case was actually reported as an 
Appendix to one of the Bombay High:Court Reports - 5 B:H. c: R. App. P. 1. A servant 
of the plaintiff-company was proceeding on a highway in Calcutta, driving a carriage 
which was drawn by a pair of horses belonging to the plaintiff. He met with an accident, 
caused by negligence of the serva[!ts of the Government. For the loss cased by the 
dccident. the plaintiff claimed dam,wes against the Secretary of State for India. Sir 
Barnes Peacock C. J. (of the Supreme Court) observed that the-doctrine that the "King 

· can done wrong". had not application to the East India Company. The company would 
have been liable in such cases _and· the Secretary of State was thereafter also liable 
(He was interpreting section 65, Government of India Act, 1858, which equated the 
liability of the Secretary of State for India with that of the East India Company). On this 
_holding. it was not necessary for Peacock C.J. to· discuss the distinction between 
sovereign and non-sovereign functions'. But he made a distinction between the two and 
observed, that if a tort were committed by a public servant in the discharge of sovereign 
functions, no action would lie against 'the 'Government - e.g. if the tort was committed 
while carrying on hostilities or seizing ~nemy property as prize. 

The _doctrine of immunity :tor _acts' .done in the -exercise of "sovereign. functions", 
,enunciated in the P & ,o case, was: applied by the Calcutta .High Court in Nobin 
-Chander Dey Vs. Secretary of State;:(1873) ILR 1' Cal. 1. In ·that case, the plaintiff 
contend!!d that the Government had.made a-contract with him for the issue of a licence 
for the sale of ganja and had committed breach .of the contract. The High Court held as 
under: · · 

3.3 

' ' ' (i) On the evidence, no breach of contract had been proved. 
(ii) Even if there was a contract, the act was done in exercise of sovereign 

power and, therefore it was not actionable. The High Court expressly 
followed the P & 0 ruling (discussed supra). • ,, 

The Madras and Allahabad view: Immunity confined to acts of ~tate · 

In Secretary of State Vs. Hari Bhariji, (1882) ILR 5 Mad. 273, the Madras High Court 
held that State immunity was confined to acts of State. Turner CJ, in coming· to this 
conclusion, pointed out that in the P & 0 Case (Supreme Court, Calcutta), Peacock GJ 
did not go beyond acts of State, •while giving illustrations of situations where the 
immunity was available. The position' was thus explained (in the Madras case): 

"The act of State, of which the municipal courts of British India are 
debarred from tal<ing cognisance, are acts done in the exercise of 
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sovereign power, whict\ do not profess to be justified by municipal 
law ...... where an act complained of is professedly done under the 
sancticln of municipal law, and in exercise of powers conferred by 
that law, the fact that it is done by the sovereign powers and is not 
an act which could possibly be done·by a private individual does not 

-oust the jurisdiction of the civil court". 

It should, however, be mentioned that the Madras judgment in Hari Bhanji (supra) also 
adds, that the Government may not be liable for acts connected with public safety 

_ (~ven though they are not acts of State). • 

The Madras High Court re-iterated this view in Ross Vs. Secretary of State, AIR 1915 
.Mad.434. 

The Allahabad High Court tocik a similar view in Kishanchand Vs. Secretary of State, 
(1881), ILR 2 All 829. 

\ -
However, in Secretary of state Vs. Cockraft, J)\IR 1915 Mad 993; ·11.:R 39 Mad. 35, 
making or reP,airing a military road was held to be a sovereign function and the 
G_ovemment was held to be, not liable, for the negligence of its serv_ants in the stacking 
of gravel on a road resulting in a carriage accident injuring the plaintiff. (The more 
liberal approach of Hari Bhanji was thus slightly modified). 

. . - . 

3.4 · The Bombay view: Immunity available, ·only for acts of State 

In.the Bombay case of 1949 - Rao Vs. Advani, AIR. 1949 Born. 277, 51 Born LR 342, 
· Chagia CJ and Tendcilkar J., held that the Madras view (Hari Bhanji case) was correct. 

The Bombay- case was not one of a claim to damages for tort, but related io- a· petition 
for certiorari to quash a Government order for the requisitioning of property, as proper 
notice had not been given. On appeal, the Suprem~ Court - State of Bombay Vs. 
Khushaldail Advani, AIR 1950 SC 222; (1950) SCR 621, reversed the High Court, 
holding that natural justice was not required to be observed, before requisitioning any 
prop·erty. B 'K. ·Mukherjea J. (as he then was), approvlld the Madras.view and accepted 
the definition of "ac;t of State given in Eshugbayi Vs. Governrnent of Nigeria. (1931) AC _ 
662, 671 (Privy Coun'cil). Other judges of the Supreme Court did not express any views 
on this point. Mukherjea·J. took care to point out, that iri the P &,0 case, the question at 
issue was, whether the Secretary of State for India could be sued for a tort committed 
in the course of 'a business, Whether he could be sued for cases not connected with 
business, v.:as not at issue', in the P & 0 case. · 

3;5 , Other cases · 

There are' several other rulings of the pre-(;onslitution era ori the subject of liability of 
the State in' toit. However,· for the purpose of the present Report, it is considered 
unriecessary to go into them, since they mostly follow one or other of the cases cited in 
this ~hapte.r. · · · · · 
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CHAPTER4 

• C -,~ .. -.' 
J. 

POST-CONSTITUTldN JUDICIAL RULINCiS 

, 'I-

4.1 Scope of the Chapter 

. in this Ch<1pter, we propose to examine some.of the import~nt'ruiings curing thlpost
Constitutian period on the subject under consideration~ Ttie survey is norintimded to be 
~xhaustive. But ~e hope, that ,the represent_ative decisions illustrating the principal 
conflicting approaches, will find adequ6te reflection in this Chapter. 

4.2 
~ ' , :, J.i1 _ i 

Vidyawati case - A broad appraoch 

So Jar as the.Supreme Court is concerned, Stale of Rajasthan Vs. Vidyawati, AIR 1962 
. sc·933 is the first post-Constitution judgment on the subjecf under considep!itian: _., 

' . . ,, '. - . 
_ I I , . -

. Tha! -ka's a case where the driver .6Ca'.Government jeep, which w;s being U~\Jd_'iiy' the 
Collector Of Udaipur, knock,ed do1Y9· ~1'person walkil]g _an the fooipath b'y the ~icle,of a 
public road. The injured person· died three days later,· in the hospital. The legal 
representatives af the deceased sued the State of Rajasthan and the driver for 
compensation / damages far the tortioi.Js ·,act committed by the driver. It was found by 
the court, as"~ fact, that the driver Was' rash and negligent in driving ttie jeep ar:id that 
the accjdent was the ,result of .such driving an his part. The suit was decreed by the trial 
court, _aha also'by t~e 'High··courf Th.ii'°appeal against the High Court'judg111~nt was 
dismissed liy the Supreme Court'. ' ... ·" · 

• - .. , '., .:.ij 

,. ' 

"4.3 . Supreme Court view !t: ,, . 

,:he' po~ition of law, obtaining both prid~ ,a~d subse.~U_!mt ta 1858,' the p~si\lor;i: ob,t~ining 
under article 300 of the Constitution and the facts and circumstances leading to the . . •\ . ,_ . 
formation of the State of Rajast~an, Wf1'e all reviewed by the Supreme Court in Sfa,te of 
Rajasthan Vs. '{idyawati, (supra), whicil peid as under: · · ,_ ' :; :, · . ,_, · ·. · 

.~The Stai~ pf Rajasthan has nat shown
1
tllat the Rajasthan.Upion, 'its pred~ce's;b'(;,..,as 

·not liable by any rule of positive enacWnent' or·by. Common.Law. It is clear from what 
has been ·said above, that the Dominio.n of' India', or any constituent .Provin'ce of 'the 
Dominion, would have been liable , in view of the provisions aforesaid of , the 
Government of India Act, 1858. We:, have not been shown"any· provision of law, 
statutar:y or otherwise, wtiich would :exonE:lrate tre f3ajasthal) .Union form vicarious 
liability for the acts· cif its servants; arialbgous 'to itie Commcin Law af England. It was 

.. impossible, by re.:iso,n of the 'maxim, "The_ Kin'//.~an ~o nci wrong\ to sue th_e Crown. for 
the tortious act of its servant. But it wa's realised in the United Kin'gdom, Iha.I. that rule 
had become outmoded in the context of modern developments in statecraft, and 
Parliament intervened by enacting the;crown Proceedings Act, 1947, .which came into 
force on January 1, 1948. Hence the very citadel of the absolute rule of-immunity of the 
sovereign has now been blown up. Section 2 (1) of the-Act provides that the "Crown 
shall be subject to all those liabilities, jn' tort, to which it would be subject, if it were a 
private person af full age and capacity:· in respect of torts committed by its servants or 
agents, subject to the other provisions! of this Act. As already. pointed out, the law 
applicable·. to India in respect of torts co:mmiµed by a servant of the Government was 
very much in advance of the Common law, before the enactment of the Crown 

! 

' 
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Proceedings Act, 1947, which has revolutionised the law in the.United.Kingdom, also. It 
,, :, " has not been claimed before us, that the common law of the United Kingdom, before ii 

'was 'aliered by the said Act with effect from 1948, app!!!Jd to t~e Rajastha1l'Union in 
1949, or even earlier. It must, therefore, be held that the State of Rajasthan has failed 

' · to discharge the burden of establishing the case r!3ise9 in Issue No. 9, set out above. 
I • '.. 

"Viewing the case from the point. of view of first principle~, there ~hould be no difficulty 
in holding that the State should be as much liable f(:>r tort in respect of tortious acts 
committed by its servant within the scope of his. employment and functioning as such, 

. as any other employer. The immu·nity of the Crown in the .United Kingdom was based 
on the old, feudalistic notions of justice, namely, that the King was incapabi1i' cif doing a 
wrong, and, therefore, of authorising or instigating one, and that he could not be sued 
in "his own courts. In India, ever since the time of the E;ast India Company, the 
sovereign has been held liable to ,;be sued in tort or in contract, and the Common law 
immunity never operated in !ndia. Now that we have, by our Constitution, established a 

·•• 'Republican form of Government, and one of the objectives is to establish a Socialistic 
'state with its varied indusirial and other a~tiv(ties,. erpployi~g a 'large army of servants, 
there is no justification, in principle, or "in public' ipteiest, that th.e State should not be 
held liable· vicariously' for tdrtious acts of its servant. This Court has deliberately 
departed from the Commaii Law rule that a civii servant 'cannot maintain a suit against 
the Crown. In the case of State of Bihar Vs. Abdul Majid, '(1954) 'SCR 786: (AIR 1954 
SC 245), this. Court has recognised the. right _qf a Gov~rrrfient servant to sue the 

'Government·for recovery of arrears of salary'. ,When the rule'of immunity in favour of 
·· the· Crown, based on Common Law in the United Kingdom, has disappeared from the 

land of its birth, there is no legal warrant for-holding 'tha'i° it has any validity in this 
, country, particularly after the Constitution. As the cawi'e in this case arose after the 
·, . coming into effect· of the Constitution. in our. opinion. it would 'be only recognising the 

· old established rule, going back to more than .1,00 year~ 'at" lea,;t, if we uphold the 
vicarious liability of the State. Article 300 cif the Constitution its'elf has saved the right of 
Parliament br the Legislatuie'of a' State to enact such law as if may think fit and proper 

·. in this behait: ·sut, so long as, the Legislature "has . not expressed its intention to the 
contrary, if must be held·that the law is what it has'be'en: ever since the days of the 

· East lndia'Company. "· ' '' ;. ' ' ,· · ' 
' 1 • ; l• • 

4.4 Kasturi Lal case 
However, a aiffereni note was struck by the Supreme Court itiielf in Kasturi Lal Vs. 
State of UP, 'AIR· 196fsc. 1039: in that case; the _plail)tii(~ad'-been arrested by the 
police offic~rs on a suspicion of possessing s\olen property'. ·on a. search of his person, 
a large quantity of gold was found and was seized under the provisions of the Code of 
Criminal Procedure. Uliimately, he was released, bui the gold was not returned, as the 
Head Gcin,;table in c,harge of i~e 'inalkhana (wh~rein the':said gold was stored) had 
absconded with the gala. The plaintiff thereupon broug~t a

1 
suit against the State of UP 

"' ·for the return of the gold (or in ttie alternative) for damages fo'r the loss caused to him. 
It was found by the courts below: that the concerned polite' ·officers had failed to take 
the requisite care of the g·old' seized from the plaintiff, as·. provided by the UP Police 
Regulations. The trial court 

0

dedreed the suit, but the d,ecre\l w~·s reversed on appeal by 
the High Court, When the matter was taken to the Supreme Court, the court found, on 

· an appreciation of the relevant 'evidence, that the. poJicy officers were negligent in 
dealing with the plaintiffs property and also, that they had also hot complied with the 

-~ provisions of the UP Police Regulations in that behalf. In spite of the said holding, the 
Supreme Court rejected the plaintiffs ciaim, on'tHe grouniJithai."the act of negligence 
was committed by t~e police officers . while dealing ,with. t~e, property of Ralia Ram, 
which they had seized in exercise of their staiutory powers'. The' power to arrest a 
person, to search him and to seize property found with him, are powers conferred on 
the spe~ified 'officers by siatut~ and in the last analysis, they are powers which can be 
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properly categorized as sovereign powers: and so, there is no difficulty in· holding ttiat 
: the ·act which gave rise to the pr!lsent claim for damages has been committed by the 
employee of the respondent during the course of its employment; but the employment 
in ,question being of the category which, can claim the special characteristic of 
sovereign power, the claim cannot be sustained." 

4.5 Suggestion in Kasturi Lal's case 

Having thus rejected the claim, the Suprerne. Court made the following pertinent 
observations in Kasturi Lal Vs, State of UP (AIR 1965 SC 1039, s;;,s,-a): 1 

4.6 

"Before we part with this appeal, however, we ought to add that it is time 
that the Legislatures in India seriously consider whether they should not 
pass legislative enactments to regulate and control their claim from 
immunity in cases like this, on the same lines as has. been done in England 
by the Crown Proceedings fl\cl, 1947. It will be recalled 'that this doctrine of 
immunity is based on the common law principle that the King commits no 
wrong and that he cannot be guilty of perso11al negligence or misconduct, 
and, as such, cannot be responsible for the negligence or misconduct of 
his servants. Another "aspect of this doctrine was that it was an attribute of 
sovereignty that a State, cannot be •sued in its own courts without its 
consent. This legal pqsition has been substantially altered by the Crown 

. Proceedings Act, 1947 (10 a'nd·11 Geo. 6 c. 44). As .Halsbury points out, 
"Claims against the .Crown which might, before 1st January, 1948, have 
been enforced, subject to the grant of the royal fiat, by petition of right may 
be enforced, as of •right and without a fiat, by .legal proceedings taken 
against the Crown. That is the effect of S. 1 of the said .fl.ct. Section 2 
provides for the liability of the Crown in tort in six classes of cases covered 
by its clauses (1) to (6). Clause (3), for instance, provides that where any 
functions are conferred or imposed upon an officer of the Crown as such 
either by any rule of the common law or by statute, and that officer commits 
a tort while performing or purporting to perform those functions, the 
liabilities of the Crown in respect of the tort shall be such' as they would 
have been, if those functions had been conferred or imposed solely by 
virtue of instructions lawfully given by the Crown. Section 11 provides for 
saving in respect of acts done under prerogative and statutory powers. II is 
·unnecessary to refedo the other provisions of, this Act. Our only point in 
mentioning this Act is, to indicate that the doctrine of immunity which has 

· · beeri borrowed in India in dealing with the question of the im·munity of the 
State, in, regard to ·claims made against it. for tortious acts committed by its 
servants, was really based on the common law principle which prevailed in 
England; and that principle has now been substantially modified by the 
Crown Proceedings Act. In dealing with the present appeal, we have 

:.ourselves been disturbed by the thought that a citizen whose property was 
seized by process of law, has. to be told, when he seeks a remedy in a · 
court of law on the ground that his property has not been. returned to him, 
that he can niake no claim against the State. That, we think, is not a very 
satisfactory position in law. The remedy to cure this position,, however, lies 
in the hands of the Legislature." · . ' ' 

Basis of the judginent in Kasturi Lal 
,◄ • • 

Reverting to the b_asis of the judgm·ent in Kasturi Lal (supra). we find that the basis was 
two-fold:- . , ' . 

· (a) 'The act was _done in the purported exercise of a statutory power. 
(b) The act was done in the exercise of a sovereign function. 
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4.7 · Sham Sunder and other cases 

The question of tort liability of the State has arisen in· other cases also - including 
Shyam Sunder's. case 1. But we do not think it necessary to encumber this Chapter with 
a discussion thereof. The' two judgments of the Supreme Court which have been dealt 
with above ,... namely, Vidyawatr and Kasturi Lal, - should suffice, to illustrate the 
competing approaches. 

0 

4.8 Nagendra Rao case 

J. In 1994, an. important judgment2, directly relating to the subject under consideration, 
was pronounced by the Supreme Court. We propose to deal with it in th_e next Chapter, 
as it raises a number of theoretical and_ practical issues, which deserve a Chapter unto 

- themselves. · . 
4.9 Seizure under the Customs Act . '··, 

• There are post - Kasturi/al rulings which have reached a result different from Kasturilal. 
Certain goods were seized under the Sea Customs Act. Thlly were not properly kept 
and were disposed of, by ar/, order of the Magistrate. On the owner suing the State for 
value of the good_s, it was hel~1that as the seizure was illegal because -

(i) , : a bailment arose; . · 
c. . (ii) , a statutory obligation to return the goods arose; and hence 

(iii) a suit was maintainable against the·Staie 

State of Gujarat Vs. Memon Mohamed, AIR 1967 SC 1885;'(1968) 1 SC J 273. 

4.10 
1 .

Articles seized by police . 
. ' 

Articles seized by the police were produced before a Magistrate, who directed the' Sub- 0 
Inspector to keep them in his safe custody and to get them verified· and valued by a 
goldsmith. The articles were lost, while they were kept in the police guard room. In a 
proceeding for the restoration of the goods, it was held that when there was nc, prima 
facie defence made out, that due care had been·taken by officers df the State to protect 
the property, the court can order the State to pay the value of the property to the 

· owner. Basava Kam Dyamgonde Patil-Vs. State ofMysore,.AIR 1977 SC 1749; (1977) 
2.SC.J 289. · 

5.1 

CHAPTERS 

SOVEREIG°f..! AND NON-SOVEREIGN FUNCTIONS 
,, ! 

Distinction between sovereign and - non sovereign functions -
Nagendra Rao case 

This distinction-b,etween sovereign and non-sovereign functions was considered at 
some length in N. Nagendra Rao Vs. State of AP (AIR 1994 SC 2663); (1994) 6 sec 
205. All the, earlier Indian decisions on the subject were referred to. -The court 
enunciated the following legal principles, in its judgment: 

, 
1 Sham Sunder Vs. State of Rajasthan, AIR 1974 SC 590: (1974) 3 SCR 849. 
2 N. Nagendra Rao Vs. State of A.P., AIR 1994 SC 2663. · 
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., I : 

"In the modern sense, the,distinction··between sovereign or non
sovereign power thus does not exist. It all depends on the nature 

··. of-the-power.and manner of its exercise. Legislative supremacy 
under the Gonstitution arises out of constitutiomil provisions. The 
legislature is free to legislate on topics ,and subjects carved out for 
it. Similarly, the executive.is free to implement and administer the 
law. A law made by a legislature may be bad or may be ultra vires, 
but, since it is an exercise of legislative power, a person affected 
by it inay challenge its validity but he cannot approach a court of 
law for negligence in making the law. Nor can the Government, in 

_ . exercise, of its ·executive action, be sued for its decision on political 
·or policy.matters: lt·is in (the} public interest that for.acts·performed 

,;by the State, either .in its legislative or executive capacity, it should 
not b'e answerable in torts. That would' •be illogical and 
impracticable. It would be in conflict with·.even modern notions of 
sovereignty" . 

. 11 •1' 

·The court in the above case sugg·ested the following tests -
• l i 

•. "One of the tests to determine if the legislative or executive function is, 
sovereign in nature is, whether the State· is answerable for such actions in·, 
courts of lawi:For,,instance, acts such· as 'defence of the country, raising" 
(the) armed,.forces ·aQd maintaining it, making peace or war, foreign affairs, , 
power to acquire and retain territory, are· functions which are indicative of· 
·external sovereignty'·and are,political in nature., Therefore, they are not ' 
amenable to jurisdiction of ordinary civil court. No suit under Civil 
Procedure Code would lie in· respEict .of ·it. The State is immune ,from being · 
sued, as the jurisdiction of the courts in such matters is impliedly barred." 

The court proceeded further.as under: ' · . 
. ' 

.. ~ ' ..... 

,. 
"But there' the immunity ends. No civilized system can permit an executive 
·to.play with the people of its county and claim that it is entitled to act in any 
manner, as it is sovereign. The concept of public interest has changed with 
structural 'change in :the' society. No legal -or. political system today can · 
place the State above (the law} as it is unjust and unfair, fcir a.citizen to be 
deprived of his property illegally by negligent act· of officers of the State 
without any remedy. From sincerity, efficiency and dignity of (the) State as 
a juristic person, propounded in nineteenth century as sound sociological 
basis for State immunity, 'the circle has gone round and the emphasis now 
is more or:i liberty,.equality and the rule of law. The modern social thinking 
of progressive societies and the judicial approach is to do away with 
archaic State ;prcitectior\ and ·place the· .State' or the Government on a par 
with any other-juristic legal entity. Any watertight compartmentalization of 
the functions of the State as "sovereign and non-sovereign" or 

; .. /governmental-, and 'hon-governmental" · is · not sourid. II is contrary to 
modern jurisprudential thinking. '!The iieed ,_.of·. the State to have 
extraordinary powersi cannot be doubted. But with the conceptual change 
of.statutory power being·statutory duty for (the),sake·of society and the 
people; the clailli',of'a common mari or ordinary citizen carinot be thrown 
out, merely because· ii was done by an officer of the· State;· duty of its 
officials and right:of the citizens are required to be reconciled, so that the 
rule of law in a Welfare Staie is not shaken". 

' ' 

'. 
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The court emphasised the element of Welfare State in these words: 

0 

"In (a) Welfare State, functions of the State are not only defence of the 
country or' administration of justice or niaintainirig law and order, ·but it 
extends to regulating and controlling the activities of P,eople in almost every 
sphere, educational, commercial, social, economic, political and even 
maritaL The demarcating line between sovereign and non-sovereign 
powers, for which no rational basis survives, has largely disappeared. 
Therefore, barring. functions such as administration of justice, maintenance 
of law and order and repression of crime etc. which are among the primary 
and inalienable functions of a constitutional Government, the State cannot 
claim any immunity." 

The Court linked together the State and the officers: 

"The determination of vicarious liability of the State being linked with (the) 
negligence of its officers, if they can be sued personally for which there is 
no dearth·of authority and the law of misfeasance in discharge of public 
duty· having marched ahead, there is no rationale for the proposition that 
even if th1fofficer is liable, the State cannot be sued." 

0 

The court also distinguished the judgment in Kasturi Lal3, in these words: 

"Ratio of Kasturi Lal is available to those rare and limited cases where the 
statutory auttiority acts as a delegate of such functions for which it cannot 
be sued in court of law. In Kasturi Lal case, the property for' damages of 
which theJsuit was filed was seized by the' police officers while' exercising 
the power of arrest under section 54(1) (iv) of the Criminal Pro.cedure 
Code. The power to search and apprehend a suspect under. Criminal 
Procedure Code is one of the inalienable powers of State. It was probably 
for this reason that the principle of sovereign· immunity in the conservative 
sense wmi' extended by the Court. But the same principle would not be 
available in large numb·er of other activities carried on by the State by 
enacting a law in its legislative competence." ' 

In this context, the court (in Nagendra Rao) offered the following distinction. "A law may 
be .made to carry out the primary or inalienable functions of the State.' Criminal 
Procedure Code is one such law. A search or seizure effe'cted under such law could be 
taken to be an exercise of power which may be in domain of inalienable function: 
Whether the authority to whom this power is delegated is liable for negligence in 
discharge of duties while performing such functions, is a different matter.' But, when 
similar powers are conferred under the other statute as incidental or ancillary power to 
carry out the purpose and ot;,jective of the Act, then, it being an exercise of such State 
"function which is not primary or inalienable, an officer acting negligently. is liable 
personally and the State vicariously. Maintenance of law and order or repression of 
crime may be inalienable functions, for (the) proper exercise of which, !tie. State may 
enact a law and may delegate its functions~ the violation of which may not be sueable 
.in torts, unless it trenches into and encroaches on the fundame·ntal rights 'of life and 
liberty guaranteed by the Constitution. But that principle would not be attracted where 
similar powers are conferred on officers who exercise statutory powers which are 
otherwise than sovereign powers as understood in the modern ~ense. The Act 
(Essential Commodities Act) deals with persons indulging in hoarding and black . 

3 Kasturi Lal Vs. State of U.P., AIR 1995 SC 1039. 

l7 LJ&CA/2002-45A. 
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marketing. Any power for regulating and controlling the essential commodities and the 
delegation of power to authorized officers to inspect, search and seize the property for 
carrying out the ·object of the statute cannot be a power, for (the) negligent exercise of 
which the State can claim _immunity. ,No constitutional system can, either on State 

., necessity or·public poiicy;condone negligent functioning of the State or its officers." 
. ' ' ' ' . 

5.2 Analysis •ct judgment in Nagendra Rao Case 

We would like to point outs, with respect, that from a _.readin!! of the judgment in 
•: Nagendra Rao 4. one can discern the following strands: 

Non-existence of the distinction. 

"In the modern sense, the distinction between sovereign or non-sovereign functions 
does not exist". · , ., ( 

(b) ' Non-liability for political acts 0 • 

One of .th·e tests is, whether the State. is answerable for such actions in courts of law. 
Examples of non-liability ·are-functions which are indicative of external sovereignty and 
·are political in nature, (such as) d,efence, foreign affairs·. etc; ... , _j .. 

0 (i:) Immunity ends with political acts 

Immunity ends with political' acts, described above. "No legal or political system can 
place the State above (the law) •. as it ,is unjust and unfair for a citizen to be deprived of 
his property illegally by (the) ~egligeflt act of officers. of the State without any remedy". 

. ,.. ,· . . . -
· Statutory .power. is to be· viewed as' a statutory duty. Q 

• (d)' - The demarcating :line - primary and inalienable functions 
r~. 
,J 

· -The demarcating line betwee~ .:•sovereign" and "non-sovereign" powers. has largerly 
disappeared. "Therilfore, liar[lrig ., functions such as .. administration of justice. 

· mainienance of law and prder.''a~d. 1 repres~ion of crime etc:. which are among the 
primary ·and inalienable fuhctio~s of

1
, a·, constitution·a1 Government, the State cannot 

claim any immunity." ' 
[See also (f). infra]. '. 

( e). Misfeasance doctr/n~ , ,, 
' 

Vicarici\Js li1!bili!Y ~f the State 'is ~nke,d_ with the .negligence of its officers. "The law of 
misfeasance in'discharge of p'uqlic du)Y.having marched ahead, there is no rationale for 
the proposition that even if the:officer is liable. the State cannot 'be sued." . .. ~ ' ' . . 

Kasturi Lai"s!cJ;e· _' _ _' inalienable functio~s . 

' ' '. • Ii '.J , ' • 

Kasturi Lal case was.related to powers of arrest,.search etc. "The power to search and 
apprehend, a suspect under the :criminal Procedure- Code is one of the inalienable 
powers·oftheState:'' ·, ,.;: : ... ·:: ,. : , · . . • . . 

, • l l. ,: , 1':" ' ' : • • 

[As to inalienable functio~s - S\Je:under sub-paragraph (d).above]. 
• I ' • • ' 

4 Para 5.1, supra. 
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5.3 · ' Uncertainty of the law • 

It would be evident from the Nagendra Rao and other c11se law on the subject, that 
defiriteness o,f the precis,e contours and certainty of principles of universal application 
are lacking. While holding that the distinction between sovereign· powers and non
sovereign powers has become academic ,in the present day Welfare State, the court in 
Nagendra Rao (with respect) again affirms and accepts the theory of "primary and 
inalienable functions". Ohe can understand the difficulty faced by. the Bench in 
Nagendra Rao's case It was:·a B_ench of two judges, whereas Kasturl Lal's case was 
decided by· a Constitu'ii6n·-sencll of five judges. (Of course, Vidyawati was also decided 
by a Constitution Bench of five jodges). , , . · 

. . ' 
5.4 Obscurity in application 

0 

We may add ,I.hat there is considerab!e obscurity as to the way in which the distinction 
'between sovereign and non-sovereign functions is applied in practice. 

(a) Thus, (for example), it has been held that the following are sovereign functions. 
·@ . ' ' . 

0 (i) Commandeering goods during war, . . , , • 
Kesoram Vs. Secretary of State, (1928) ILR 54 Cal. 969; 

(ii) making or repairing a military road, 
Secretary of State Vs. Cockraft, ILR 39 Mad. 351; 

(iii) administration· of ju~tice, . , ; , 
. Mata Prasad Vs. Se_c;retary, of Stat(!, ILR,5'Luck. 157; 

(iv) improper arrest, negligence or trespass by p'olice officers, 
Kedar Vs. Secretary of State, ILR 9 Rang. 375; 

' - . ' : ' . . ' 

(v) removal of an agent, by the ' labour· ·supplying association under an 
· ordinanc~. ILR 37 Mad. 55; · · 

(vi) negligence of officers•of the·;court of wards, in.the administration of estate 
in their charge, . , 
Secretary of State ~s. Sreegovinda, (1932) 36 Cc1I. WN 606; 

(vii) re·moval of a child by the authorities of a hospital, mai~tained out of the 
revenues of the state, . 
Etti Vs:'SecretaryofState, ~IR 1~39 Mad. 663;. 

(viii) negligence of the _chief Constf1ble, in seizing hay under a statutory power -
ILR 28 El.om. 314; . . · 

(b) On the other hand, in the following cases the.State has been held liable, on 
the ground that' the tortious, act was committed ·in the exercise of non-sovereign 
functions of the State. 

(i) 
(ii) 
(iii) 

' . 
Kai/ash Vs. Secr~tary of State, (1912) ILR 40 Cal. 452; 
Wasappa Vs. Secretary of State, (1915) ILR 40Hom. 200; 

,Jehangir Vs. Secretary of State, (1904) 6 Born. LR 131. 
(Concept of act of State. discussed). 

(iv) Roop Ram Vs. State of Punjab, AIR 1961 Punj. 336. 
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• 

' l ... 

• 
(v) Negligence in the seizure of goods under a statutory, 

power. Shivabhajan Durga Prasad Vs. Secretary of State, 
ILR 28 Born 314; 6 Born LR 65. 

(vi) Torts committed by the police, VJhile making a lathi charge 
on a procession, are not actionable against the State, as 
the police ar~ performing functiqns concerning law and 
order, delegated to them under section 30, Police Act, 
State ofMPys. Chirojilal, AIR 1981 MP 65. 

(vii) State is not liab!!!\ whe_re the police assault a member of a 
mob, for disi:>ewng, it when there wii.s apprehension of 
attack on the office of the S.D.O., ·state of Orissa Vs. 
Padmalochani,. AIR 1975 Orissa 41. [Contrast State of 
Punjab Vs. Lal Chani:i Sabharval - case at (b )(v) infra]. 

~~(~~~r, the State may agree to grant_ compen~ation to the victims of such acts, AIR 
,11:187:SC 355. . . 
i,\{/: ', . . ~ 
t,ilc;,_rijbyer, the position may be'different, where a person's constitutional@N to trade is 
_l~volVed and he seeks relief through writ, P. Gangadha~an Pillai Vs. State of Kera/a, 
~IR 1996Ker71. . · . . ~-

On the other hand; in the following cases, the function was held to be non-
s·overelgn. . . ·. . -. . 

. (i) 

(ii) 

(iii) 

(iv) 

(v) 

(vi) 

Accident caused by a driver of the Public Works Department, while 
carrying' rnaterials for building a road bridge, is a non-sovereign 
function; Rup Ram Vs. Punjab State, AIR 1961 Punj 336. [Contrast 
Secr(!t~r;: qf Stale Vs. Cockraft, AIR 1915 Mad 993). . ' 
Doctor in ai Government hospital. performing sterilisation operation 
of a lady, patient; left a· mop inside her abdomen. She developed 
peritonitis as a consequence and died. Government was held 
liable, A. H. Khodwa. Vs. State of Maharashtra, (1996) ACJ 505 
(SC). (It is a non-s_overeign function) . 

. . 
Taking ;;iifin'g childre,n to a primary health centre is not a sovereign 
function,· Indian Insurance Co. Association Vs. Radhabai, AIR 1978 
MP 164. 

Famine reli~f is not a sovereign function, Shyam Sunder Vs, State 
ofRajasthan, AIR 1964 SC 890. 

Carrying away detenues, in order to .prevent them from indulging in 
a riot, is not a sovereign function, State of Punjab Vs. Lal Chand 

. Sabharwal, AIR 1975 P&H 294; [Contrast State of Orissa Vs. 
' -Padmalochani, AIR 1975 Orissa 41 - case a (vii) aqove). 

I I I l' 
Maintainingia treasury, where excise duties are to be deposited, is 
not a sov'ereigl) function. Maintaining a treasury is an ordinary 

f l· · " · 
banking, business State of UP Vs. Hindustan Lever Ltd., AIR 1972 
All 456, 442! .. 

(vii) Where 'vehicle~ are seized by a Government officer under statutory. 
powers, Goyernn:e~t ;is a bailee and is liable for negligence in 
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6.1 

looking after them, State of Gujarat Vs. Memon ~Qbl!'!l~9, {II~< 
1967 SC 1885; [Compare Basava Vs. State of Myspre1 fi J J!t 
SC 1749). -: · , ,,,,,j<.J 

. ~\.~;•!_:~: 

CHAPTERS 

NEED FOR LEGISLATION 

The present state of the law· 

~ram- ~he brief ~i~cussion of the presen_t ~taie_ of th_e I~~ ~elating to ,liability ~-f !hP · ~!~I~ 
In tort'm India, 11 is-apparent that the law Is neither JUSI in its substan9e, n9r--~!'lllsf1:19!~~ 
in its form. It -~enie_~ r!lli~f I? citizen~ injured hy a wrongful_ act_cif th~ St~te/~n. t!i'~{P.~M$' 
of the exercise ·or sovereign funct,on_s - a· ~oncept which itself came~ ,t:.fl~~QJ.lf,'iAf 
autocracy-and high-handedness. One would have _lho11ght, Iha\ if th_e Sl~!t:r;~~)~f.§t 
the people,,th(s ou~ht notto be !he position i~ law. A political organlsilt!9n:W,n!P.IJ;11~-,ef 
~p-1~ prate?! its ,cItIzens and to promote their welfare_; sh?~ld,_ ~s 11 rule;• ~gc~RfH,~~\ 
liab11ity tor Its wr?ngful acts:, rather them deno~_nce_ su~h,,l!~bihly. Exce~11onre~~/\Q~ 
made f~r- exceptio~al cases - bif! the exceptions shm,lld -be confined t~ "q~nhlffi~I~ 
extraordmary·sItuatIons. - ' -_,, -:''i\1?.M;t, 

:~r::~?t 
6.2 Article 300. a weak foundation 

'•. •'' 

Keeping aside the injustice, in point of subs!ance, of the, existing law, therjl ~r!l 1111v~rnr
other serious def~ct~ in the present'p'ositicin. T~e foundaticih of the prese~f !~W Wijl'J!~(~ 
300 of the Const1tut1on. Its language nec~s~anly takes one, ,lhrmJg_~ supce~~jY.~_:/.m. ~j 
of (what may be called) tracing back of the genealogy·of the law, to a moi'mihfiff\l[ffle 
residing in the 19th Century- that too, to a moment when.th~ country.was,:sqi/e.m!lij)~f; 
dominated_ by' ,alien rulers. The law is: ii)_ effect, based Lip_cifl -~rchaic. provf~i~h-~_Vir1J\tilff'. -
se~se, article_ 30~ _has tum~d ' □ u! to be_ a weak found!lt1on, on whip~ to -~~-l!fq~;iruf 
ed1fice'ofthe law on the subJect. · · - _,{;-•, 1:!f:lh 

.·.' :~'_.:, =<· 
6.3 The test of corresponding state or province 

- . " J,' ,· 

< ' • 

In another respect also, a test resting on article 300 has become unwor~E!bfe, In GR far 
as the article incorporates the test of_ the_ law. of, '.col')'.esponding' J:l~~liitii'.! 1~/ 
·:corre_sponding Indian State"' !tie test has become practically unwor~a~l~j':t~Ii!JI' 
following reasons. , , ''":: - :f,1/. ;,,,;. 
• ,:; j ... , " • , • ·,: , • ~ ':! ,!i: ~t 

c:;i ,.,,_ '(a) The_p~litica_l'rh~p of_ln_dia; as _drawn in 1~!j0, has been_re;ijrr=i'i(ii ~9,~!n ~OR _ 
,.:::::) ·: ·, • again In the post_ -_-·1950 pen~d. The process lie,gan in J9!i3;.ff;!!BSUJjj@ij 
c., greater importance in '1956, as a result of the enactmert of'thsi;Sl@!ll~-

Reor$anisation A~. It was _conti~ifed when the (er13tw~il~k~!~l!h$f 
Bombay was bifurcated. !! is· neep(ess JQ ll)Bf1tiQn .-,~uQ~~fltil 
dev~lopments, whereby th~ ~oµn~ari~s <if the ·units of !n.~ !~_ al~_O_),l]iijl~lj_
have been re-drawn from 111!)0 to time. And the proi;ess o.f;re-~r~\l!ln~:!iHP. 
b?un~aries has not ye! ended. A time yvill come, when orify ~n;l!~~!9ijd,q~ 
historical researcher will be able to locate the "corresponding ·P~Qv_._ lfllt!t!iP._ ,,r 
Indian State. The power of the President under article ·3e_p(l):·Af\ln\ 
Constitution (to determine the corresponding State) will its~lfbf 9]ffl@Hmta 
exercise . ':., .. · 1' ;~i1r,w1~:1 

. -?:·._ -tt~·.Ht 
,. 
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7.3 Origin and evolution;:. 

Subsequent to 1977, several cases of unlawful detention and custodial death reached 
the Supreme Court ,by way of. writ petitions under: article 32 of the Constitution, or in 
appeal against the decisions of the High Courts under article 226. Wherever the arrest 
was found unlawful or wherever it was found that the custodial death had occurred on 
account of ill-t~eatm!)nt by,. or -gross negligence on the part of, the police officers, 
compensation was awarded to the injured person (or to his legal representatives). 

, , _,_ r .. , ,.J, , , ; • 

Wh!ln. a. ques/ion arose as to the. legality of such awards, it was clarified by the 
Supreme Court in Nilabati. Behera ys. State. of Orissa, (1993) 2 sec 746, that it is 
always opep ,t_o the Suprem!l Court.(under article 32 of the Constitution) and to the High 
Court (under- article 226 of. the Constitution), to award :compensation in-the exercise of 

Jts constitutional power. It was,clarified that such an ·award did not finally specify, or put 
an .end -io, the claim for damages ,and that such an award is only a provisional award, 
which shall be., taken into a\:count _by the civil court, while awarding the 'damages 
according to law. In this case; however, the distinction between sovereign and non
sovereign functions and liability of the State for the tortious acts of its servants was not 
gone into. 

An_dhra Case. -and Its approval by ,the Supreme Court 

In the I judgment of the High Court of Andhra Pr~ciesh in Challa R~mkonda Reddy Vs. 
State of AP,.AIR 1989 AP 235,-it_was_held that the,plea ofsovereign immunity was not 
available, .where there wa.s a. violation of the fundamental rights of the citizens. It was a 
case .. '!lhere-~ person arrested by the police was lodged in a cell in the jaiL He 
expressed his apprehension to the authority in charge of the jail, that his enemies were 
likely tq attack- and kill him- .in ,the ·jail. This, apprehension was not given any 
conside.ratifln !>Y the authorities. , During the particular night, there were only two 
.persons guarding the jail, instead of-the usual six. The enemies of the arrested person 
. entered the )aii during the night and shot him dead. The legal representatives of the 
deceased filed a suit for damages. The trial court found that the authorities were 
negligent In guarding the jail and that the death of the deceased was -attributable to 
such negligence. l:lowever, the suit was dismissed on the ground that the arrest and 
detention of the.deceased in jail was in•exercise,of sovereign functions of the State . 

. During the hearing of the plaintiffs· appeal, the: State relied• upon the decision of the 
Supreme Court in Kasturi Lal. The High Court, however, held, applying the principle of 
a decision ot'the Privy Council in Maharaj,Vs. AG for Trinidad and Tobago, (1978) 2 All 
ER 670, tha(,wr,ere _.the fundam_ental rights,of the citizens are violated, the plea of 
sovereign immunity, which is (assumed to be) continued by article 300 of the 
<;:onstiJution, cannot ,be,put for:ward. 

The view. taken. by the 'High Court of Andhra Pradesh in Challa Ramkonda Reddy Vs. 
State of AP, AIR 1989 AP 235 (supra), has been approved by the Supreme Court in 
AIR 2000 ,s9 2083. (State of A,P. V. Challa Ramakrishna Reddy}. 

7.5 Violation of article 1911l(gl 

In a Kerala case, the_.petitioner's-hotel was ransacked in a mob attack, causing damage 
to the property of the writ petitioner._Police had sufficient warning of the likelihood of an 
attack by the rioters. The State was held liable for failure to protect the petitioner's 
hotel, which failure had resulted in infringement of the petitioner's right to carry on 

. business and trade, as contained - in:. article 19(1)(g) of the Constitution. (P, 
Gangadharan Pillai V~. state of Kera/a, ·AIR.1996 Ker. 71. 
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Cf. C. Ramkonda Reddy Vs. State of AP, AIR-1989 A.P.'235." 247 (Negligence in 
guarding the jail, resulting in the death of a prisoner. The negligence violated article 21 
of the Constitution). · 

CHAPTERS 

EXERCISE OF STATUTORY.FUNCTIONS 

8.1 Acts done in exercise of statutory functions 

According to some rulings, where an act is done in the purported exercise of statutory 
powers, and the act is alleged to be wrongful, then the aggrieved person has no 
remedy against the State, as such. The rationale unclerlying this approach is that the 
State does not, in such cases, act as an employer. Ttie public servant ·coricemed acts 

-Linder the statute; and his action is not subject to the control·"of the State. Hence, the . 
. . principle of vicarious•liability of the master (fcir-the wrcin'gs ·committed by the servant in 

the course of his employment) does not apply. · •. · :: 

In fact, this was one of the rationales briefly mentioned iri the well known ca·se Kasturi 
Lal Ratan Ram Jain Vs. State of UP, AIR 1965 ·sc 1039, although the judgment is also 
based on the reasoning, that the function -exercised by the public servant in the 
particular case was a sovereign one, for wtiich the ~ate could norbe held liable.' . 

• • • : ' I 

8.2· An Allahabad cases 

Illustrative of the above approach, is the Allahabad case of Ram Ghulam Vs. 
Government of UP, AIR 1950 All 206. The police had recovered some _stolen property 
and deposited it in the Malkhana. The property was again stolen from the Malkhana. 
The plaintiff (owner of the property) sued for damages, the suit being against the State 

, of UP. It was held that the Government was not·liable, as its servant was performing his 
duty in the discharge of obligations imposed on him by law. : ', 

' 
Another case is· also from Allahabad. Mohammed Murad Vs. Govkrnment of UP; AIR 
1956 All 75. Under ·an order of the District Judge, certain jewellery belonging 'to a minor 
was· entrusted to the Nazir, for safe custody. The duty of tlie Nazir,' [as laid down in 
para· 2 of rule 9 of Chapter XII of the General Rules (Civil) bf 1926·, Volume 1] was to 
place the jewellery in a box and this box was to be sent every evening to the treasury 
(or tq the Imperial Bank) for safe custody and-was -to be brought liack, ever),! morning, 
from there. One evening, the Nazir failed to perform his statutory duty of sending the 
cash box to the treasury. As a result, the jewellery-was stolen. On attaining majority, 
the minor filed a suit against the Uttar Pradesh Government for the return of the 
ornaments, or (in the-alternative) for their-value. The Government was held to be not 
liable. It was observed that' "where' the servant acts in performance of the duties 
imposed upon him by law, the master has no right to control him, nor (ttie right) to give 
him any instruction. He is obeying the law and not the master and naturally the master 
should not be held liable for anything whictr the servant does while carrying out the -
aforesaid duties" · ' 

The assumption here is -that, in such cases ihe State is not the ·master, as' it cannot 
control the performance of the function in question, which is imposed ·by statute:· · · 
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8.3 -Other illustraiive cases 

Similar approach is to be found in a tew other rulings: 

(i) V. M. Vaid Vs. VijayawadiMuncipa/ity, AIR 1963 AP 435. 
(ii) S. P. Shubhajan Durga Prasad _Vs. Secretary of State of India, ILR 28 

Born. 213; 6 Born LR 65. - . 
(iii) Secretary of State Vs. Ram, (1932) 37 CW N 957. 
(iv) State of MP Vs. Singhai Kapoorchand, AIR 1961 MP 316. 
(v) District Board of Bhagaph Vs. Province of Bihar, AIR 1954 Pat. 529_ 

, 8.4 Our approach 

We do not share the above approach and do not ~onsider.it necessary to provide that 
the Slate shall not be liable in sue~ cases/ It must be remembered that the entity 
sought to be made liable is npt the government but the State. So far as the 
government is concerned, it may well say that the statutory authority is not accountable 
to or subordinate to it and hence the government • cannot be visited with the 
consequences flowing from a wrong order made· by a statutory authority. This the 
gov!lrnment may be able to. say even where it· happ_ens to be the appellate/ revisional 
authority over such statutory authority since . the· power to· rectify the order in 
appeal/revision does not make such appellate/revisional authority an administrative 
superior. . But so far as the State is co11cern_ed, it cannot put forward any such plea 
inasmuch as the statute is·enacted by it (by•ils Legislature) and the appointment of the 

· authority is also done. either by t~e Statute itself or by such authority as may be 
authorised by the pt~!ule. .The ac\ of the statutory authority in such a case is an act 
done for and on behalf of the State. Hence the liability of the State. As the High Court 
of Andhra Pradesh has observed in c_ Rama Kenda Reddy .v. State (1989 A.P. 245 at 
251) "the officials ofthe government act in the name of .......... does the Sale become 
liabl~ for compensation." 

But it is necessary to clarify ai .th.e same time that State's liability·for the acts or 
.omissions of statutory authorities arises qnly in cases where ,{a) the statutory authority 
acts outside his legal authority while purporting to act pursuant to the legal authority 
conferred upon him and (b) the act or omission, which causes or results in damage to 
a person, is' not within the ambit of the statutory protection, if any; contained in· such 
enactments. This rule-is evolved for ·the obvious reason that an act done under a 
statute anq in accordance with the statute, can never amount to a tort as was said by 
the Supreme Court in Martin Burn Ltd_ 1/s- Calcutta Corporation (AIR• 1966 SC 529 at 
535). The Court.said "A resuit flowing from a statutory provision is never an evil". 

There is, however, a class of cases. which have tci•be dealt with separately. A 
quasi-judicial act or. order pertains .to the judicial function of the State. The fact that 
such power is not exercisep by- a; Judg~/Magistrate but by an administrative authority 
should. niake no difference- inasmuch as what is material is ·the nature of the function 

.. and not the person wlio performs that function. We .do not wish to disturb the position 
obtaining unde_r the Ju.dges (Protection) Act; 1985, which not only defines the 
expression," Judge" to. take in 'every person who is empowered by law to give in any 
legal proce,eding a definite judgmen(. _ .. or whoiis one of a body of persons which body 
of persons is empowered by law to giv~ such a judgment. .... " but also contains an 
immunity clause_ There is also the Judicial Officers Protection Act; 1850. · 

I 
l • 

We must also clarify at this stage _that. the liability of the State in cases of 
.deprivation 9f life and liberty_ in violat!c:>ri of the gu·arantee · in Article 21 by an official of a 

6 Para 10.2 infra: 
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State, even while purporting to act in exercise of judicial functions/powers, may have to 
be examined in greater depth. . . . 

CHAPTER9 

ANALYSIS OF THE PRESENT POSITION 

9.1 Scope of the Chapter 

We propose, in this Chapter, to attempt a very brief analysis of the present position on 
the subject of liability of the State in tort, cin the basis of the selective material that has 
been presented in the preceding Chapters of this Report. , 

9.2 Basis of the various propositions · 

In the next paragraph, we propose to present an' analytical statement of itie present 
position in the form of certain propositions. The basis of these propositions may be 
briefly explained. 

(a) 

(b) 

(c) 

(d) 

(e) 

ihe distinction between sovereign and non-sovereign functions, in the 
context of vicarious liability ·of the State in tort, originated as a result of the 
reading (by various courts) of the judgment (of the erstwhile Supreme 
Court at Calcutta) in the P & O case. This distinction came to 9ccypy a 
central place in this area. · · ~ · · 1 

No doubt,,. in course of time, the scope of the expression "sovereign 
functions" came to be considerably narrowed down and there was greater 

, readiness, on the· part of various courts, to regard in any- Governmental 
acts as "non sovereign". · ' 

This ~as considerably reduced the practical importance ·of this distinction, 
which, however, still continues to survive, in theory. , 

,,, 

The defence of sovereign functions yet subsists. For example, defence of 
the state, maintenance of law :and :order and public order, security cif the 
state, judicial functions, etc. • " ' · ·: · ... 

l I • • ' 

Where· the: fundamental right of .a 'citizen •guaranteed by Article' 21 is 
violated, itqs evident,· the defence ·of sovereign immt.i'nity· shall riot be 
available. ' ' ·, · 

· Where, however,, the :tortuous is committed by an official of the state 
purporting to act: in discharge of · statutory funciions, . the liability for 
damages ·arises only in cases where (a) the statutory authority acts 
outside its;legal authority·.while' purporting· _to act pursuant to the1 legal 
authority conferred upon him and (b), the act or omission which causes or 
results in damages, to a person is" not,within· the purview ·of the statutory 
protection, if any, contaimid in such'enactment (vide'para 8.4). ,, 

ti 

(f) We must, of course, note that there is no liability of the-State, for "acts of 
State", as properly understood. 
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' 
(g) Finally, notice has also to be taken of the fact that statutes in India often 

contain "protection clauses", granting immunity to various actions of the 
State and its officers, for acts done or "intended to be done" (in good faith) 
in pursuance of a particular enactment. Of course, such protection 
clauses must be constitutionally valid. 

' 
With these observations, we shall proceed, in the next chapter, to 

set oµt, in the· form of propositions, an analysis of the present position on 
the subject under consideration. 

CHAPTER 10. 

"Existing rules· and principles can give us our present location, our bearings, our 
latitude and longitude. The Inn that shelters for the nighlis not the journey's end. The 
law, like the traveller, must be ready for the morrow. It must have a principle of 
growth." (Benjamin Cardozo: ,The Growth of Law (1924) Pages 19-20). 

RECOMMENDATIONS 

10.1 The case for enactment of legislation · 

. ' 
It is now ti!lle for us, to make our concrete recommendations on the subject of liability 

. of"the State ii} tort. In an earlier Chapter', we have already. stressed the need for the 
enactment. of legislation on the subject. :we. now proceed to make our suggestions in 
that regard; . 

10. 2' Statutory and non-statutory functions 

So far as the statutory functions are concerned, it is necessary to point out that if any 
a~t, is done by a statutory 11u.thority in accordance with, a statute, or where: a statutory 
function_ is dis9harged according to and consistent with the. statute, such acts can never 
amount to, or give rise to a .tort. Situations may however arise where an authority · 
purporting to act in discharge of his statutory functions, actually acts outside his 
\itatutg_ry autl)_ority and C,!US~s injury resulting in loss or damage .. In such cases, the 
state is liabl!l unless the protective cla~se provides .an immunity .. If the immunity is 
available to the official, the state cannot also be made liable in damages. 

10.3 As stated in the preceding· .Chapter,.,.violation of .. the fundamental. right 
guaranteed by artic:le 21 s!ands on a different.footing: 

10.4 The law c'ommlsslon Report and connected Bill 
. . 

· At this stage, we.w,ou!d like to mention .that the Law, Commission of lndi.i, in its very 
First Report (Liability of the, State in tort), forwarded )o .Go,,ernment in April 1956; took 
tne trouble of presenting certain general outlines of the proposals for legislation (though. 

7 Chapt~r 6, supra. 
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not an actual draft Bill). A Bill which was intended to implement that Report was 
introduced in the Lok Sabha in 1967, and was even referred to a Joint Committee. 
However, with. the dissolution of the Lok Sabha in 19J1, the_. Bill lapsed. It does not 
seem to have been revived thereafter. 0 

, 

10. 5 The concrete recommendaton · : 

We do not intend to propose any draft legislation as such, in,)his Report. B_ut we think 
that the -draftsman may like· to consider the_ general principles as given in the First 
Report of the Law Commission in para 66 of that.Report", subject to what we state in 
the next few paragraphs.· -: · -

10.6 Exceptions to liability. as suggested by Law Commision 

With reference to the proposals made in the Law Commission Report (to which we 
have made a reference above"), we would like to: record our views· as to some of the 
"Exceptions" proposed in that Report10

• Those exceptions (as proposed in that Report) 
are placed under the following heads: 

' (i) 
(ii) 
(iii) 

(iv) 

(v) 

Acts of State; , , 
· Judicial functions and execution of judicial functions; 

Acts done , in , the exercise of political functions of the State (Ten examples 
are given);· • 
Acts . done in relation to Defence Forces (Three types of acts are 
enumerated. :It is not clear, if-the enumeration is intended to.be illustrative 
or exhaustive);. · ; 
Miscellaneous. 

Four ,types·of:acts are·enumerated under the head of "Miscellaneous", as 
under: · ' >, · •• ·, 

(a) 

(b) . 

(c) 

(d) 

any claim arising out of defamation, malicious· prosecution and 
malicious arrest; · -
any claim arising out of the operation of quaiantine1 law; 

• . ,I· 

existing.immunity und~r t~~ 'Indian Telegraph Act; 1~~5 and Indian 
Post Office Act, 1898; ' 
foreign torts (the English provision may be aaopted) .. 

' ' ,, 

10. 7 Comments as to Acts of State 1 :_ , 

We would like to offer a few comments on the'~xceptions to::liability, proposed by the 
Law Commission in its First Report11

• The first•such exception relates'to acts of State 
and is expressed in that Report in these words: , . · 

. . ' 

"(i) Acts of State" 
' . 

' : ' i 

• ....l : ,' .: 

The defence of "Act of State.should be made av~ilable to the State for "any act neglect 
or default of its servant or agents". "Act of ~tale means an act of the sovereign power, 

,, " 1_. i .: .. 

8 See Appendix to this Report 
9 Para 10. 5 supra. · 
10 Law Commission of India, First Report, pages 40-42, para V. 
11 Para 10.6, supra. 
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directed against another sovereign· power or the subjects of another sovereign power, 
not ov,:ing_temporary a~egiance, in pursuance of sovereign rights". 

We would like to comment, that the act of State should not have been committed on the 
Indian soil. The reason is, that for an illegal act committed in India towards a foreigner, 
there should not be an. exemption from liability. It may be mentioned that articles 14, 19 
-and 300A of th!,,_ Constitution, use the wide word "person" and not the, narrow word 
. "citize.n".-[The wii\'.ds "not owing temporary allegiance" may not suffice fcir the purpose). 

The ··above is a point of substance. Some verbal improvements .. in the Law 
Commission's formulation can also be thought of. In particular, the word "subjects" 
should be _replaced by the word "citizens". ,, 

1 o. 8 Judicial Acts 

Th~ second exception, pr~posed by.the Law Commission in the·First Report12 reads as 
\Jnder: · · 

0 
~The State shall not be liable for acts done by judicial officers and person executing 
warrants and orders of judicial officers, in all cases where protection is given to such 
officers and.persons by section 1 oUhe Judicial'OfficersProtection Act, 1850". 

We agree with this, in substance. But we may mention that the Act of 1850 has been 
replaced by another Act on the subject of protection of judicial officers. , [The judges 
(Protectiort) Act, 1985)' 

This exception · is equally applicable in case . of quasi-judicial acts as well, as 
indicated hereinbefore .. 

10. 9 Political functions . 
' ,, 

The third exception proposed by. the Law Com~ission in its Report13 relates to certain 
acts done in the exercise of certain political functions of the State. The examples given 
in the ~eport mainly comprise the following: 

(a) · certain acts relatable to the conduct of foreign affairs; 
(bl war and peace; ' 
(c) certain acts in the nature of the exercise of specjfied constitutional 

functions, performed by the President etc.·-

[the' grouping is ours). 
)· 

As regards category (a) above, we are of the view that in principle, it is wrong to create 
·ari exception, for an act, merely because it relates to foreign affairs. For example, if a 
passport is wrongly refused to an Indian citizen, there is no reason why he should be 

,, denied legal redress, on the ground that the act relates to foreign affairs. If an Indian 
. citizen: with valid travel documents, is not allowed to go out of India .for a legitimate 
purpose, he must have legal ·redress ·(assuming that there is no court order imposing a 
restriction). 

12 Para 10.6, supra. 
13 Para 10. 6 supra.' 
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As to category (b) above - ''war and ·peace" - it is a very wide topic: If, for example, a 
Defence of India Act is passed and Rules thereunder are notified, an9 acti911 is taken 
which is not, in ·strictness, justified by the Act or the rules, there is no reason why the 
aggrieved citizen should not have - a· remedy in tort. Ii may be mentioned, that even 
during the British rule, when the··o\iteni::e of India P:ct, 1939 and Rules. made 
thereunder were in operation, citizens aggrieveil by Government action which was 
alleged to have gone beyond the rules·, or taken under invalid ·rules,' were allowed to 
seek appropriate legal redress. [..aw Reports of ttie years 1940 - 1947 provide ·ample 
testimony of. this: ' · · , · · 

As· ·10 ·category (c) above; which relates to certain · 'constitutiom1I · orders and 
proclamations, we do not think that an exception is really needed. In th~ vast majority 
of cases, such oraers will not cross the limits of the law, as they are very carefully 
scrutinised. But if they unfortunately cross legal limits, redress in tort should not be 
b<1Tred. o 

10.10 Acts done in relation to the Defence forces 

The next exception suggested by the Law Co'mmission in the First Report is concerned 
with "Acts done in relation to the Defence Forces 14

". The enumeration given under this 
item (in the Law Commission Report) can be adopted, in subsJance. But a general and 
wide exception, worded as "Acts done in relation· to ihe Deferice forces", would, we 
think, be too wide". The exception should be confined to the three activities specifically 
mentioned by the Law Commission. · · · · : - , ,. ' ' 

10. 11 ' Mis·cellaneous Exceptions 

Finally, under the head of "Miscellaneous"15
, the Law Com.mission, in its 1'.' Report16

, 

has proposed exceptions for four categories of situations, namely: 

(a) 

(b) . 

(cf 

(d) 

' . . ' u . 

claims arising out of defamation, malicious prosecution and malicious 
arrest· · ,. . '• . 

any claim arising out of the operation of quarantine;. 
existing immunity· under 'the Indian Telegraph Act 1885 and Indian Post 
Office Act, 1898; 

foreign torts. 

Now, as regards category (a) above, we have not been''able to discover any rationale, 
explaining why an except[on should be made for defamation etc. Harm to reputation 
maY. often cause · more agony, than mere physical assault or mere personal injury 
caused by an - accident. If · a · Government servant, e.g., a Doordarshan News 
Announcer, purporting to act in his official capacity, commits the tort of defamation, we 
see no reason VJhY the State should not be liable. . 

. . ' . . . 

Regarding .~aiegoiy (b) atfove, again, there is no discernible ,rationale t9 f.ustify ,such an 
exception. · · , . . · ; 

As regards category (c) above - connected with enactments relating to posts and 
telegraphs - we think that provisions creating an exception for such specific situations .. 

· will operate, of their own force. In ariy case, if would be better noi'to mention individual'·.• · 
Acts. · .. .. 

14 Para 10. 6, supra. 
15 Para 10. 6 supra. 
16 Para 10.6 supra. 
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We now come to category (d), for which an exception has been proposed in .the Law 
Commission Report. This relates to. foreign torfs. We do not consider it proper to create 
such. an exception:. Liability for. tort, or immunity frcim liability, should not depend on the 
geographical location of the· conduct potentially giving rise· to such liability. For 
example, if .a Government officer, acting-as. a delegate to an international co~ference 
held in Tokyo, Kathmandu, SingapQre or Kuala Lumpur, commits a wrongful act while 
purporting to disc~a·rge official · functions, we see no reason why liability of the 
Government: (if it a.rises on an ,application of the proposed legislation) should be 
excluded, merely because the· locus of the tort Is not within India. [We are confining 
our.selves to the aspect of substantive law and are not discussing here the aspect of 
jurisdiction of Indian courts]. In sum, we do not consider it desirable to exclude liability 
for foreign torts. . <l • 

CHAPTER 11 
0 

PROTECTION CLAUSES 

11.1 Scope of the Chapter 

·1n this Chapt~r. we propose to deal with. whai can. be called "protection clauses" -
that is to say:Statutory provisions which, in substance, provide that a suit etc. shall not 
lie against the Government for anythirJg .which is done or intended to be done under a 
particular enactment. There are several verbal variations (we shall deal with them, 
later}'7. But the.subs~ance is as stated above.. .. . 

'" 0 ... . . . 
11.2 Relevance of protection clause to the present Report 

(a) In order to deal with the relevance of such protection clauses to the subject 
matter of the present R~port, we would, like to quote a sample. This is how 
sec;tion 84 of ihe lnformaiion Technology Ac,t, 2000 .(21 of 2000), reads: 

"84. Protection of action taken in good faitli' 
No suit, prosecution or legal proceeding shall lie against the 
Central Gol(emment, the Controller or any. person acting on behalf 
of. him,, the ·presiding officer, adjudicating officers arid staff o the 
Cyber Appellate Tribunal,. for anything which is in good faith done 
or, intended to be done· in pursuance of this Act or any rule or 
·regulation or order made thereunder". 

It may be mentioned that under section 28(2) of the Information· Technoiogy Act, 2000, 
the Controller has the same powers as are conferred on Income Tax authorities, under 
Chapter 13 (sections 131-136) of the Income Tax Act, 1961. Section 132 of.the Income 
Tax Act 1961, confers very wide powers of search and seizure on the officers 
concerned. 

(b) ·· Another model - a simpler 9ne - fs su.pplied by section 37 of the Drugs and 
· Cosnieiics Act, 1940, in these terms: · 

17 Para 11.2 and 11.3, infra. 
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"37. Protection of taken in good faith 
No suit, prosecution or other legal proceeding shall lie against any 
person for anything which is on good faith done or intended done 
under this Act". · 

(c) We shall .cite a few other models later18
, What we would like to state here is 

that such protection clauses are directly relevant to the subject matter of 
the present Report. Under a protection clause, a suit etc. is barred, ,for 
anything which is: 

0 
"Intended to be done" (under the enactment concerned). Hence action which does not 
fall strictly within the enactment concerned, but which is (in good faith) regarded by the 
wrongdoer concerned as taken "under the enactment'' in question, would also receive 
protection (In fact, that is the legislative intention also). Thus, an illegal act, including a 
tort, would also come to enjoy protection. Such a position is inconsistent with what we 
have recommended.19 

. c · 

.This is the'· manner in which protection clauses become relevant, for the present 
purpose.·· · 

11.3 Various models of protection clauses . 

Before proceeding to make our own recommendations in this regard, we would like to 
extract ,here a few models of protection clauses which one finds, on a random survey of 
the lndian,statute book20

• . .. . 

(a) Thus, section BB of the Chit Funds Act, 1982, provides as under: 

See para 11.3, infra. 
Chapter 10, supra. 

., 
"88: Protection of action taken under the Act 
No suit, prosecution or other legal proceeding shall lie against the 
State Government, ,the Registrar or other officers of the State 
Government or .the Reserve Bank ·or any of its officers exercising 
any powers or discharging any functions under this Act in respect 
of anything which is in good faith done or intended to be done in 
pursuance of this Act or the rules made thereunder". 

(b) Section 28, Consumer Protection Act, 1986, provides a~ under: 

(c) 

"28. Protection of action taken in good faith 
No suit, prosecution or other legal proceeding shall lie 
against the members of the District Forum, or the Staie 
Commission or the National Commission or any officer or 
person acting under the direction of the District Forum, the 
.St11te Commission or the National Commission or executing 
any order made by it or in respect of anything which is in 
good ,faith done o~ intended, to be done by such member, 
officer or person· under this Act or under any rule or order 
made thereunder". 

Section 22 of the Insurance (Regulation. and ,Development) Act, 
1999 (41 of 1999), provides as under: · 

See also para 11.2 (a) and (b) supra. 

~&CA/2002-46A. 
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11.4. 

(d) 

(e) 

"22. Protection of action taken in goad faith 
No . s_uit.-; prosecution or other legal proceedings shall lie 
against the .Central Government or any officer of the Central 

. Government or any member, officer or other employee of the 
Authority for anything which is in good faith done or intended 
to be done under this Act or rules or regulations made 
thereunder. ,,. · 

., Provided that nothing in this Act ·shall-exempt any person 
from any suit or other proceeding which might, apart from this 
Act, be brought against him". " 

Section 68 .of:.the Narcotic 0rugs and Psychotropic· Substances 
A.ct,•1985 (61 of,1985), provides as under:·· 

"69. Protection of action taken in goad faith 
No suit, prosecution or other legal proceeding shall lie against 
the Central Government 6r a State Government or any officer 
of the Central Government or.'of,~he State Government or any 
person exercing any powers .. br discharging any functions or 
performing any duties under :this Act, for· anything in good 
faith done or intended to be do_ne.under this Act or any rule or · 
order made thereunder." 

.Section--16 of the National Security Act, 1980, (65 of 1980) 
provides as under: 

"16. Protection for action taken in good faith 
No suit or other legal proceeding shall lie against the Central 
Government.or a State Govemm·ent and np suit, prosecution 
or other legal proceeding shall lie against any person, for 
anything in· ·good faith done·· or intended to be done in 
pursua~nce of this Act". · 

(f) Section 38 of Prcitection of Human Right Act, 1993 (10 of 1993) 
provides as.under: · 

"38. Protection of action taken iii good faith · 
No suit or other legal proceedings shall lie against the 
Central Government, State Government, Commission21

, State 
Commission or any member thereof or any person acting 
under the direction either of the Central Government, State 
Government, Commission or the State Commission, in 

, , respect of anything which-is in good faith done or intended to 
be·-done in pursuance-of-this Act or of any rules or any order 
made thereunder or in •respect of the publication, by or under 
the authority of the. Central Government, State Government, 

··the Commission- or the State Commission, of any report, 
paper or pro7eedings". 

Criticism of protection clauses 

Though the models of protection clauses, collected in the preceding paragraph, differ in 
minor matters of detail, it appears that almost all of them protect (int~r -r.lia) action 

21 The single word "Commission", as defined, means the National Human Rights Commission. 
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"intended to be taken under the enactment,in question" (or in some cases, under rules 
or orders issued thereunder). These clauses have stood the test of time. Any 
tampering with the principie underlying therri may riot only unsettle the existing position 
but would also expose the authorities under the Act to unnecessary litigation and may 
dampen their initiative. 

11.5 Law Commission's pro·posal 

We find that a somewhat similar lthough milderf approach was recommended by the 
Law Commission in its First Report22

• The Commission recommend as under: . . . 

"f,ppendix V shows some of the Acts· which contain protection 
clauses ... But, · under the General Clauses Act, a thing is deemed to 
be ,clone in good faith, even if it is done negligently. Therefore, by 
suitable legislation, the protection should be 'nia_de not to extend to 
negligent acts, however honestly done and, for this purpose, the 
relevant clauses in such enactments.<Should be examined." 

We have taken due note of this recommendation of the Law Commission. We are of 
the view that the formulation is quite reasonable and eminently fair. It l)lay be 11cted 
upon. ' · · ' 

0 

, ' I 

_Law Commission of lndi~, 1st Report, page 89, Para II, (IV), Note und~r "N. B.". 
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. ' 
I 

QUESTIONNAIRE 
ON 

LIABILITY OF THE STATE IN TORT. 

1. · Do ·you support the suggestion that a tortious act committed by the State/its officials in purpcirtKd 
exercise of their administrative powers/functions, be,treated on par;with a tortious act by a priva1e 
person/individual? · · · · · 
Have you any alternative suggestion on this issue?. 

2. (a) Do you support the suggestion that a tortious 'act comrriitted by the State/its officials in 
purported_ exer<;!~e of their statutory:powers/functions, b,e alsci_ treated on par with a tortious act;by 
a private pe!s6h!individual, subject, of course, ,to prot!Jctive, clauses, if any contained_ in !he 
concerned enactment? · ·. · · 
Have you ·any altenia®e suggestion on ihis issue? 

,~ . ' . l • '-' 

(b) Are you in favour of exempting acts, d~~e in e~ercise. of j~di~ial and quasi-judicial functions 
from this rule? If yes, is it because·of ihe inherent natur~ of the function or because of the 
Judges (Protection) Act, 1985? 

' ' 
3. Are you in favour ._of limiting the scope and sweep of the protective clauses, normally found in 

enactments? If yes, in what manner? 

4. (a) Are you in support of providing that the State shall not be liable for any tortious act committed 
by it/its officials in purported exercise of their sovereign functions and that such a plea should be 
an exception to the rule stated in Questions 1 and 2? 

{b) In your opinion, is it possible to specify exhaustively which are the sovereign functions of the 
State? 

(c) Can you suggest a principle following which 'sovereign functions' of the State can be 
distinguished from other functions of the State? 

(d) Is it possible for you to specify exhaustively the 'sovereign functions' of the State? If so, 
please specify them. 

5. (a) Are you in favour of the.suggestion that where the fundarhental rights of a citizen/person are 
violate.d by the State, it shall not be open to the State to plead the defence of sovereign functions 
or to plead the protection of protective clauses? 

(b) Do you support the practice of the Supreme Court and the High Courts awarding damages 
(subject to a final determination of the quantum of damages by a civil court later)·for violation of 
fundamental rights in exercise of their power under Article 32 and Article 226 of the Constitution 
respectively? 

•' ~ _a V ~• 

6. ,Can you suggest any methcid·by which prompt· relief can .be provided to citizens, without much 
expense, against the tortious acts committed by the officials of the State in their- administrative 
capacity? 

7. Are you in favour of amending Article 300 of t~e Constitution in such a manner as to specifically . 
lay down in respect of which tortious acts, the Stale shall be liable or to specify the tortious acts 
for, which it shall not be liable? 

8. Have you any other suggestions on any of the issues dealt with in the Consultation Paper? If so, 
please state them. 
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Part I: Procedure of appointment of Judges of the Supreme 
Court and the High Courts 

1. INTRODUCTION 

,. . ,,, 
1.1 This Consultation Paper deals with appointment, age of retirement, transfer, removal· 
for "misbehaviour" and deviant behaviour not amounting to "misbehaviour" of the Judges of the 
Supreme Court and the High Courts. The object behind this paper is to strengthen the superior 
judiciary and not to criticise it; wherever we have criticised It, It is with a concem-~or its image 
and independence. ' 

1.2 The superior judiciary in India has performed exceedingly well over ihe last five 
decades and has contributed significantly· to the advancement of public good and good 
governance: It has · succeeded in preserving, protecting· and promoting the Fundamental 
Rights of the- citizens and vulnerable groups of citizens against the "innovations of exerted 
democracy" and for that purpose it has drawn substantially upon the Directive Principles of 
State Policy enshrined in Part IV. It has upheld the balance between the Union and the States, 
effectively enforced the rule of law and has advanced the cause of human· rights. This has 
proved possible because of many a strong, independent and learned judges,. of wtiom any 
nation can be justly proud of. Courts have not been infallible .. They have. made mistakes. 
They have at times "run counter to the deliberate and better judgments of the community". But, 
over all, the final judgment of the community will unquestionably be that the judiciary has 
performed· well and that they have furnished the highest example of adequate res~lts of any 
branch ·of Government. Over the last decade or two, however, certain weaknesses In the 
system have come to light, reg~rding which every Indian feels concerned.' Indeed judiciary 
itself has been grappling with· these problems which has ultimately led to the judiciary 
practically taking over·the function of appointing and transferring the members of judiciary in as. 
much as a proper selection of judges lies at the heart of all the problems facing the judiciary. 
The question of removal for 'proved misbehaviour and of measures to check deviant behaviour 
not amounting to 'misbehaviour' of judges of the High.Courts and the Supreme' Court is. equally 
an importanfaspect. · · · · 

1.3 - Independence of judiciary i~ the cornerstone of our Constitution. 11· has been held to 
be.a basic feature of our Constitution. For ensuring judicial independence, our Constitution has 
made a deliberate and-conscious departure from other constitutions of the world - indeed, even 
from the Government of India Act, 1935. The· appointment,_ transfer, disclplln~: <1nd all other 
service conditions of the subordinate judiciary was placed entirely in the hands of the judiciary; 
the executive was expected to make or issue formal orders only. So far as superior judiciary is 
concerned, the power of appointment was vested in the President but it was conditioned by the 
requirement of consultation with judiciary. A convention was developed according to which the 
recommendation always and invariably emanated from. the Chief Justice of the High Court (in 
the case of appointment to High Court) and from the Chief Justice of India (in the· case of the 
Supreme _Court-of India). While.preparing this Consultation paper, we have kept in mind the 
necessity of preserving and promoting the concept of judicial independence and the all
pervading fact that independence of-judiciary is a basic feature of our Constitution. We have 
also dealt with the oft-debated concept of a National Judicial Commission and the' parameters 
within which such a commission, if one is thought advisable, should be constituted and 
composed. , , . , ' . 

1.4, Our concern has been· that while in :the matter of appointment, one c..n counten~nce a 
role for the executive, no such role ·can be countenanced In the matter of removal, transfer or in 
case of remedies for deviant behaviour not amounting to "misbehaviour": In all such matters it 
is the judgment of the peers that is given due recognition. . 

1.5 Our concern has been to effectively deal with and rectify instances of deviant behavjour 
among members , ·of the superior ·judiciary to safeguard the fair name of judiciary, its 
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independence and its image. A.few:unworthy elements here and ·there· are sullying the image 
0 

of the judiciary. It has to be checked. For.judiciary, its-image and its reputation is all important; 
if that is tarnished, nothing remains. It Is equally necessary to. create mechanisms which serve 
to enhance the image and effectiveness of Superior Judiciary. 

1.6 This Consultation Paper Is intended to promote a debate within the aforesaid 
parameters and to introduce measures to enhance the public confidence in the Judicial 
Administration, so essential for promoting public good . 

• 

2, Background 

2.1 Constitutional provisions re!atl~g to the Judiciary: 

Judicia~ is one of, the three wings of the State. .Though under the Consfitution the 
polity is dual the 'judiciary is· integrated which .can interpret and adjudicate upon both the Central 
and· State laws. The. structure of tl)e judiciary in the _country is pyramidical in nature.- At the 
apex, is Ilia Supreme ·court. Most cit the States have a High Court of their own. Some States · 
have a· comll)On High Court:. . 

·- ' ' ' 

. The appointment of Judges of the·Supreme Coµrt and their removal are governed by 
Article' 124 cif the Constitution of _India. Articles 125 to 129 provide for certain· incidental 
matters. The appointment and removal of the Judges of the High Courts are governed by 
Article'217. ·Articles 218 to 221° and 223.to 224A provide for certain matters incidental thereto. 
Article 222 provides for transfer of Judges from one· High Court to another. 

' - ' 

So far as the subordinate judiciary, is concerned, the constitutional provisions relating· 
thereto are contained. In Articles 233 to.2~7. These provisions are, of course, supplemented by 
the rules made by the respective Governors of the States under the proviso to Article 309 of the 
c~~~~ -·0 

1., •. 

2.2 Jurisdiction of the Supreme Court: The jurisdiction of.the Supreme Court and the 
High Courts is truiy extensive. The Supreme Court is clothed with the ·power to issue writs for 
enfqrcement of Fundamental Rights mentioned in ·Part Ill of the Constitution (Article 32). It also 
acts as .the appellate court in civil, revenue, taxation and many other matters over the High 
Courts and other Tribunals. The powers of .the Supreme Court are set out in Articles 131 to 
140. The law declared 'by the Supreme Court is binding on all courts within the territory of India. 
(Article 141) an~ it is th!a! duty of every perso_n and authority in the country to act in aid of and 
render' necessary .assistanqe for the enforcement of the orders of the Supreme Court (Article 
144). T~e Presid~nt has the. power to seek the opinion of the Supreme Court on such questions 
of public importance as he thinks necessary (~rticle 143). 

2.3 Jurlsdicilon of High Courts: The jurisdiction of the High Courts is equally extensive, if 
not more. Under Articie 226, the High Court ,is invested with power to issue writs throughout 
the territory over which it exercises jurisdiction for the enforcement of the Fundamental Rights 
mentioned in Part Ill or for any other purpose. Every High Court exercises, power of 
superintendence and control over· all the Tribunals and Courts within its jurisdiction. It 
exercises appellate, revisional and . reference powers over the decisions of the Courts, 
Tribun~ls and other authorities within iis jurisdiction; · · , ._. 

2.4 Vesting of Governmental power In the Judiciary: The conferment of the power to 
issue writs to any authority in the country/state and the steady expansion of that powe"r at the 
hands of our Supreme Court has come to vest governmental. power in the judiciary. 
Admin_istrative .and quasi-judicial functions performed by _the Gove.mment or any other authority 
are subject to judicial review by High Court and Supreme .Court. The liberal interpretation 
placed on Articles 21 and 14 has brought every aspect of governance. within the scrutiny of the 
courts. Indeed, it is no longer true to say - as was said by Alexander Hamilton more than two 
hundred years ago - that "the judiciary is. beyond comparison the weakest of ·the three 
departments". It may have become as strong as the other two wings of the State, if.not 
stronger. 
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2.5 Subordl_nate Judiciary: The .civil ~mj criminal courts belqw the High Court _which may 
be referred to as subordinate judiciary iire empowered to entertain and adjudicate upon all civil 
disputes and all kinds of criminal cases (except those which have been excluded from their 
jurisdiction). The higher-level officers, namely, district.judges, exercise appellate po~ in both 
civil and criminal matters over the orders of Munsiffs and Magistrates. The structure of 
subordin·ate Judiciary varies from State to State since it is .within the power ·01 the, State to 
organize the subordinate. judiciary in an appropriate -manner. Broadly speaking, however, at 
the base of the 'pyramid; on the civjl side, is· the murisiff (o( by what other nam_e he is called). 
His jurisdiction is limited not only by terri\ory but also by monetary _ limit . His orders .ire 
amenable to appeal. l,n,between munsiff and district judge, there is a layer which may broadly 
be called subordinate judge, He exercises original .civil jurisdiction on all matters and very often_ 
appeal against his order lies to the High Court. On the criminal side, the First Class Magistrate 
is at the base of the pyramid. He can try offences punishable with three years _c;,r_)ess. Against 
his o·rder'an appeal lies ·10 the sessions judge· (who is called district judge on the civil sic!e). In 
between these two officers, there is the Assistant Sessions Judge. He tries session cases 
punishable up to" ten years, Generally speaking, an appeal against his order lies to the-High 
Court. ' ·· · · · -

C • 

2.6 . !!'dependence of the .Judiciary: Having regard to . the importance and s_ignificance 
attached to the function performed· by the judiciary, the .Constitution has consciously provided 
for separation of judicia'ry from ttie executive. Not only this, the Constitution discloses a distinct 
bias in favour of the independence of the judiciary. It is in· furtherance of this objective that 
several proyisions relating to 'the appointment and· removal of judges, at whatever level they 
may be, have been enacted, A brief reference to the said provisions would now be in order. 

~ ' ' ' ... . . 
3. Ap'polntment of Judg;s to the s.ipreme Court_ '' 

3.1 Artlc!e 124(2): Clause,(2) of Article 124 inter al/a_ says that: 
·•every Judge __ of the Supreme Court shall be appointed by the 
President by warrant under his hand and seal after consultation with 
such of th'e Judges of the Supreme Court and of the .High Courts in· 
the States as. the· President may deem necessary for the purpose 
and shall hold offic,i'unlil he attains the age of sixty-five years: . . . ' ' . 

Provided that in the case of appointment of a Judge other 
than the Chief Justice, the Chief Justice of India. shall always be 
consulted." . . ' : · . - · 

• , • T : 

3,2 Under our constitutional scheme, the President is t_he constitutional head. In exercise of 
the powers vested in him by the Constitution, he acts upon the aid· and advice of Union Council . 
of Ministers. So far as the executive power of the Union is concerned, ii is exercised by the 
Union Council of Ministers in the name of the President. 

3.3 Clause (2) of Article 124 speaks of 'consultation', whether it be· with the Chief Justice 
of India, Judges of the Supreme Court or· with the judges of the High Court. The expression is 
not "concurrence'. The Constituent Assembly• debates show that when it was suggested by 
some of .the members that the expression should be 'concurrence' and not 'consuitation', it was 
nof agreed··to.... Similarly,. the sqggestion to provide for approval of Parliame_nt or .its upper 
House - probably inspired by the U.S. Constitution - was also not agreed to by Dr. Ambedkar 
(see his speech in Constituent Asse'mbly debates Vpl.8 p.258) .. 

' 3.4 Practice followed 1111.1981: A practice had developed over the last several decades 
according to which• the Chief Justice of India initiated the proposal,' very often in -consultation 
with, his senior colleagues and his recommendation was considered by ·the President (In the 

' ' 

: '. 
'I' See in this connection the Memorandum of the Judges of the Federal Court and the •Chief Justices of 
the High Courts with respect to the provisions of the draft Constitution concerning the judicial)'. wherein 
"concurrence" of the Chief Justice of India was suggested. (B. Shiva Rao: The Framing of India's 
Constitution Vot 4 at 193). · 713 
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sense explained herelnabove) and, if agreed to, the appointment was 1t_1ade. ·· By and larg,e, this 
was the P!)Sition till 1981. · · 

' . 
3.5 Colleglum of Judges: In a decision rendered by a seven-judge Constitution B·ench in 
S.P. Gupta vs: Union of India (AIR 1982 SC 149), the majority held'lhat 'consultation' does not 
mean 'concurrence' arid' ruled furtlier ttiat' th'e concept of primacy of the Chief Justice of India is 
not really to be found in the Constitution. It was held ihat proposai for appointment to High 
Court can emanate from any of'the four constitutional functionaries mentioned in Article 217 -
and· not necessarily from the Chief Justice of the High Court. This decision had the effect of 
unsettling thidialance· ti.II !lien o'titalning between the executive and· judiciary in, the matter of 
appointment. The balance lilted in favour of'the executive.· Not only the office of the Chief 
Justice of lhaia·,got·diminished in importance; the·role of judiciary as a whole in the matter of 
appoi~lments became less and ·Iess.' After this' judgment, certain appointments were made by 
the Executive over-ruling the advice of the Chief Justice of India. 'Naturally, this state of affairs 
developed its own backlash. In 1993, a riine-Judge Constitution Bench. of the Supreme Court 
in Supreme>Court Advocates-on-Record Association Vs. Union of India (1993 (4) sec. 441) 
over-ruled the _decision in S.P,Gupta. The nine-Judge Bench (with. majority of seven) not o~ly 
overruled S.P." Gupta's case but also devised a specific procedure for appointment of Judges of 
the -Supreme Court in the· interest of"protecting the integrity and guarding !lie independence· of 
the Judiciary." For !he same reason, the primacy of the Chief Justice of India was•tield to be 
essential. .:11 held that the recommendation in'that behalf-should 'tie· made by the Chief.Justice 
of India in consultation with his ·two senior-most· colleagues arid that such recommendation 
should normally be given effect to by the 'executive. Elaborate reasons were are recorded in 
support of the proposition that selection of Judges must, Ile in the hands of the judiciary in th.is 
country and how the systems prevailing in other countries are alien· to' our constitutional systemi 
One of the judges relied upon Article 50 of the Constitution which speaks of separation of 
judiciary and executive and excluded any executive say in Jhe matter of appointment to 
safeguard the "cherished concept of independence." It held at the same time that it was open 
to the executive to ask the Chief Justice of India and his two colleagues to reconsider the 
matter, if they have any objection to the name recommimded qui [f, on such reconsideration, 
the Chief Justice of India and his two colleagues reiterated the recommendation, the executive 
was bound to make the appointment. Reaction tii, this judicial assertion of power have not been 
uniform'. 

3.6 In short, the power of appointment passJd into the hands of judiciary·and the role of the 
executive became merely formal. The 1993 decision was reaffirmed in 1996 [1998 (7) sec 
739] in a unanimous opinion rendered by a nine-Judge Bench . of_ the .Supreme Court on a 
reference bein'g made:by the President under 'Article 143 of the Constitution. _All the basic. 
conclusions, of the majo"rity ,in the 1993"decision were reaffirmed. There was, however, some 

• Loid Templeman, a member of the Jud .. CommittCc of the House of Lords has this to say with respect to this 
judgment: " -: having regard to the earlier experience in ln~ia of attempts by thc'.Exccutivc tO influencC the · 
pcr'Sonalities and attitudes of. members of the·judiciary, and having regard to; the su'ccessful attempts niade in 
Pakistan to control the judiciary,and having regard to the unfortunate results of the appointment of Suprcme:Court 
Judges-Of the· United States by the President subject to approval by Congr.css, the majority-decision of the Supreme , 
Court of India in the AdvOCatcs-On-Record case marks a welcome assenion of independence of Judiciary and is the 
best method of obtaiiling appointments of intc&r:itv and quality, a preCCclent' method which the British could follow. 
with advantage". (Sec the article· 'The· Supreme Court anO the Constitution' by Lol"d Tcmplcll)an - p~blish~d- in 
'Supreme but not infallible' on the occasion of the Golden Jubilee Celebrations of the supreme Court.) ·There is, of 
course, the other view voiced by Sir Robin Cooke, former Chief Justice of New Zealand, who·has in his two articles 
"Making· the'Angels-weep" (Law·and Justice Vol. l"page 109) and".,Wticrc· Angels far to trc.id" (pub-lishcd in 

· "Supreme bu~ not infallible" page 97, Edition -2000) criticized thc'said two judginents: 'In thC first article hC said 
refereeing to the,reasoning of ~he it1dgr:nent that "when forgoing reasons arc placed alongwith ordinary meaning of 
Consultation, many lawyers and many ordinary readers would probably not sec them as adequate to change the 
meaning of that word to 'Concurrence'." lie, however; concluded: "llowevcr vulnerable in dCfail it wHI surely be 
alWays seen as a dramatic event in the international history ofjurisprudence." In the second anicle, he opined : 
"R~:ther than underling the primacy of the Chief Justice, the opinion (the third .judges' case) thus appears tO have 
shifted Power, to a significant extent, to _a small number of Supreme !2ourt-Judges other than the Chief Justice. This 
ma)' be a far cry from anything envisaged by the framers of the Constitution of 1949 ........... All in all. the opinion 
of t,he Supreme Coun in the third Judges' case must be one of the most remarkable rulings ever issued by a Supreme 
National Appellate Coun in the Common law world." 714 



variation. It was held that the recommendation should be made by the Chief Justice of India 
and his four senior-most colleagues (instead of the Chief Justice of India and his two senior
most colleagues) and further that Judges of the Supreme Court hailing from the High Court to 
which the proposed name comes from must also be consulted. In fact, the Chief Justice of 
India and his four senior-most colleagues are now generally referred to as the 'Collegium' for 
the purpose of appointment of_~udges to the Supreme Court. 

3.7 Seniority to be followed In appointment of Chief Justice of India: So far as the 
appointment of the Chief Justice of the Supreme Court of India Is concerned, both the 1993 
decision and the 1998 opinion Jay "down that the senior-most judge should always be appointed 
as the Chief Justice of India. 

4. Appointment of Judges to High Courts 

4.1 Procedure for appointment of Judges of High · Courts: The. procedure for 
appointment of Judges of the High Courts is slightly different from the one concerning the 
appointment of Judges of the Supreme Court. Clause (1) of Article 217 says that "every judge 
of a .High Court shall be appointed by the President by warrant under his hand and seal after 
consultation with the Chief Justice of India, the Governor of the State, and, in the case of 
appointment of a Judge other than the Chief Justice, the Chief Justice of the High Court and 
shall hold office, in the case of a'n additional or acting judge, as provided in Article 224, and in 
any other case, until he attains the age of sixty-two years". A reading of this clause shows 
that while the appointment is made by the President, ii has to be made after consultation with 
three authorities, namely, the Chief Justice of India, the Governor of the State and the Chief 
Justice of ihe High Court. (Of course, in the matter of appointment of Chief Justice, the 
consultation with the Chief Justice is not required). Just as the President is the constitutional 
head, so are the Governors. However, according to the practice, which had developed over the 
last several decades and which was in vogue till the aforementioned 198.1 decision of the 
Supreme Court (S.P.Gupta), the Chief Justice of the High Court used to make the 
recommendation which was considered by the· Governor of the State (Council of Ministers 
headed by the Chief Minister) who offered his comments for or against the recommendation. 
The matter then went to the Central Government. At that stage, the opinion of the Chief Justice 
was sought and based upon such advice, the appointment was either made or declined, as the 
case may be. II may . be noted that even clause (1) of Article 217 uses the expression 
'consultation' and not 'concurrence'. The decision of lhe Supreme Court in S.P. Gupta on the 

. meaning of 'consultation' applied equally to this Article. After the decision in S.P. Gupta, the 
executive made quite a few appointments to the High Courts which gave rise to· a good amount 
of dissatisfaction among the relevant sections including the Bar leading to the nine-Judge 
Constitution Bench decision of the Supreme Court in 1993 aforementioned. The decision laid 
down that the· recommendation for appointment to the High Court shall be -made by the Chief 
Justice of the concerned High Court in consultation with his two senior-most colleagues. The 
opinion of the Chief Justice of India was given primacy in the matter an·d was to prevail over 
that of the Governor of the State or even that of the High .Court, if inconsistent with his view. 
The President was of course to make the formal appointment just as in the case of a Judge of 
the Supreme Court. This position was affirmed in the Third Judges case (1998 (7) sec 139). 
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5. The significance of "consultation" provided by Articles 124 and 217 

5.1 'Consultation' and the concept of Independence of judiciary: None of the 
Constitutions' of the Commonwealth countries, nor the Constitution of U.S.A: (not even the 
Swiss and Japanese Constitutions), provides for "consultation" with the head of the judiciary or 
any other member of the judiciary in the matter of appointment of Judges. Only our 
Constitution does - and it could not have been without a purpose. Many of the leading 
members of the Constituent Assembly were lawyers of great repute. They knew the conditions 
in India - not oniy in the world of law but also public life. They held eminent positions in public 
life. Apart from Dr. Ambedkar, Alladl Krishnaswami Ayyar and K.M. Munshi, the great political 
leaders like Jawaharlal Nehru and Sardar Patel were also lawyers. The question arises why 
did they depart from other countries and provided this innovative procedure, when even the 
Government of India Ac\, 1935 [S.220 (2) concerning the appointment of Judges of High 
Courts] did not provide for such consultation? There can be no explanation for this innovation 
except that they were anxious to and concerned seriously with the concept of independence of 
judiciary. This provision is attributable to their conviction that at our stage of development and 
having regard to the propensities of the Executive (to control every organ of State and every 
institution of governance) they cannot be vested with the sole power of appointment to 
judiciary, a co-equal wing of government. True it is that the draft prepared by Sir B.N. Rao 
sought to import the U.S. model - as explained later in this paper - but there was·practically no 
support for this model. The requirem~nt of consultation with not only the Chief Justice of India 
but with certain other Judges at the Supreme Court and High Court level in Article 124 is an 
added indication of the concern the founding fathers had with the independence of the judiciary. 
They had before them the U.K., Australian, Canadian, Irish and other Constitutions which did 
not provide for any such consultation with the head of Judiciary either at federal or provincial 
level - much less with other judges, but yet chose this particular formulation. Evidently, they 
did not trust the Executive in India to make proper appointments and herice 'entrenched' the 
requirement of 'consultation' in the Constitution itself expressly. It is, therefore, perfectly 
consistent with' the Constitution, for the Supreme Court to say, in its 1993 and 1998 decisions 

• referred to hereinbefore, that the Chief Justice of India occupies a pre-eminent position and that 
the "consultation" contemplated by the said Articles should be a real and full consultation and 
further that since the Judges would be in a better position to judge the competence and 
character of the prospective candidates, their opinion should prevail in the matter of 
appointment. Indeed, as pointed out hereinafter, this is also the policy adopted by the 
Constitution with respect to the appointment of members of the subordinate judiciary. They are 
selected by the High Court; only the formal orders of appointment are issued by the Governor/ 
Government. 

5.2 There is indeed another way of looking at the problem: The Constitution confers upon 
the President several powers - as distinguished from the executive power of the· Union which is 
carried on in the name of the President. Article 74 says that "in exercise of-his functions" (the 
President) shall "act in accordance with such advice" i.e. advice tendered·to him by the Council 
of Ministers with the Prime Minister at Its head. Even after its amendment by the Constitution 
(Forty-second Amendment) Act, 197'.6, the said requirement (to "act in accmdance V.:ith" the 

P In U.K., judges of High Court and the Appeal Court (Supreme Court) are appointed by the Crown, on the advice 
of the Lord Chancellor. The Lord Chancellor occupies a position peculiar to that country, he is the head of the 
Judiciary, a member of the Cabinet and the Speaker of the House of Lords. In Australia, S.72 of the COnstitution of 
Commonwealth of Australia provides merely that justices of the High Court (the Highest Court) shall be appointed 
by the Governor-General in Council in consultation with the Attorney-General (as provided by S.6 of the High Court 
of Australia Act, 1979) while judges of the State Supreme Courts are appointed by the Governors on the advice of 
the government wherein the Attorney-General of the States play an important role. In Canada, judges are appointed 
by the Cabinet (either federal or provincial) with a major role played by the Minister of Justice/the Attorney-General. 
In Ireland, judges are appointed by the President on the advice of the government. In Japan, by Emperor as 
designated by the Cabinet, in Switzerland, judges are elected by the Federal Legislature. In USA, as is well known, 
the President appoints them subject to confirmation by Senate. There is no uniformity in the procedures fOllowed in 
different countries. The procedure in each country appears to have evolved over the years having_ regard to the 
peculiar constinnional development of each country. 716 ,. 
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advice) is not all pervading. There are certain areas where the President can act without, or 
even contrary to, such advice. For example, when the President has to choose a Prime 
Minister after a general election (or whenever such an occasion arises), the President has to 
act in his own di§cretion; the advice of the Union Council of Ministers with the Prime Minister at 
its head has, and can have, no application to such a situation; indeed he cannot act in this 
matter on the advice of the outgoing Council of Ministers. Similarly, where a Prime Minister 
suffers a no-confidence motion and thereupon advises the President to dissolve the House, the 
President is not bound by such advice. If the President finds that a viable alternative 
government can be formed, he is entiHed to reject the advice of the Prime Minister, refuse to 
dissolve the House and swear in the alternative Prime Minister/Council of Ministers. It is thus 
clear that the requirement of acting on the advice of the Council of Ministers with the Prime 
Minister at its head cannot be said to admit no exceptions. •11 is the general rule but there can 
be exceptions. Articles 124 and 217, it is submitted, constitute yet another exception to the 
'requirement' in Article 74 both because of the express language employed therein and 'also 
because of the concept of judicial independence which must necessarily be implied therein. It 
is well established that the over-arching concept of judicial independence calls for an 
interpretation of the Constitution consistent with the said concept. See the decision of the 
Supreme Court in Chief Justice of A.P. Vs. L.V.Deekshitu/u (A.I.R 1979 SC 193)"'. Let us take 
Article 124 first. It says that "every judge of the Supreme Court shall be appointed by the 

0 President. .•. after consultation with such of the judges of the Supreme Court and of the High 
Courts In the States as the President may deem necessary for the purpose ..... .'. The Chief 
Justice of India has necessarily to be consulted in case of appointment of a judge. (Article 217 
Is similar, with the difference that the consultation is with the Chief Justice of India, the 
Governor of the State and the Chief Justice of the High Court. If it is a case of appointment of 
the Chief·Justice of the High Court, the consultation with the Chief Justice of the High Court is 
not necessary). If one reads Article 124/217 in the light of the principle of independence of 
judiciary (which is a basic feature of the Constitution and the concern with which is more than 
evident from the several provisions of the Constitution), giving full effect to the language used 
therein, it wouldJollow that Article 74 has no application to Articles 124 and 217 and that under 
these articles, the President has to act in consultation with the authorities named in those 
articles alone. If the independence of judiciary (which means .independence from the executive 
as well) is a basic .feature of the Constitution, as held in several decisions of the Supreme Court 
lncl~ding SCAORA, it follows by necessary implication that Articles 124 and 217 must be read 
consistent with the said concept i.e. so as to exclude executive influence therefrom. Articles 
124 and 217 must be read as exhaustive on the subject. In other words, in the matter of 
appointment of judges of the Supreme Court and High Courts, the President has to act in 
consultation with only the authorities named in the said articles. The context excludes 
application of Article 74. It may also be a case of special (Articles 124 and 217) excluding the 

"' The facts and the ratio of these case are highly relevant and instructive. The President of India had 
constituted an Administrative Tribunal for Andhra Pradesh to adjqdicate upon the service disputes of 
employees of the State. The Tribunal was vested with exclusive jurisdiction with respect to appointment, 
promotion and all other service conditions of persons holding "posts in the Civil Services of the State" 
among others. The question was whether employees of High Court are not persons holding."posts in the 
Civil Services of the State". The Court held that though in its ordina& connotation, the employees of the 
High Court and members of subordinate judiciary can be said to hold "posts in the Civil Services of the 
State11

, the other provisions of the Constitution concerning judiciary and the underlying concept of 
judicial independence must lead us to construe those words narrowly so aS to exclude the employees of 
the High Court, members of the subordinate judiciary and employees in various courts ·under the control 
of the High Court. The Constitution Bench speaking through Sarkaria J. referred to Articles 229 to 235 
and to the provisions in Chapters V and VI of the Constitution and held that the expression "Civil 
Services of the State" in Article 3 71 - D should be construed and understood in the light of the said 
Articles and the underlying scheme of the said Chapters. In this connection, the Constitution Bench 
quoted an earlier judgment of the Court saying that "while interpreting words in a solemn document like 
the Constitution, one must look at them not in a school-masterly fashion, not with the cold eye of the 
lexicographer but with the realization that they occur in 'a single, complex instrument in which one part 
may throw light on the other' so that the Constitution must hold a balance between all its parts". The 
court concluded by saying "In sum, the entire scheme of Chapters V and VJ in Part VI epitomized in 
Articles 229 and 235 has been assiduously designed by the'Founding fathers to ensure independence of 
the High Court and the subordinate judiciary". (Para 42). · 
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general (Article 74). L.V.Deekshitulu's case Is an authority for the proposition that literal 
interpretation has to be discarded if such interpretation has the effect of eroding the concept of 
judicial independence. The ill-effects of political ·domination In the appointment of judges has 
been amply and poignantly Illustrated by the rlilcent decisions of the U.S. Supreme Court and 
the Florida Supreme Court in the disputes relating to counting of votes and other alleged 
Irregularities In the conduct of elections to the office of the President of U.S.A (2000-200·1 ). Let 
us avoid political influence altogether in the matter of appointment of judges of Supreme Court 
and High Courts. 

5.3 This aspect has to be borne In mind in any discussion concerning the appointment of 
Judges of the High Courts and the Supreme Court. 

r-· 
6. Appointment to the Subordlnate'Judlclary 

6.1 Subordinate Judiciary: The appointment to subordinate judiciary is governed by 
Articles 233 to 237 of the Constitution and the rules made under the proviso to Article 309. The 
district judges, who are al the highest rung of the subordinate judiciary, are appointed both by 
direct recruitment and by promotion: The selection of direct recruit district judges is made by 
the High Court. On the basis of the recommendation of the High Court, the Govem9r appoints 
them. So far as promotion to the post of district judge is concerned, it Is also mad_e by the High 
Court alone, formal orders being issued by the Governor: So far as the appointment of munsiffs 
and magistrates (the lowest rung in the subordinate judiciary) is concerned, their selection is 
made by the Public Service Commission and the High Court. Th'e practice in many States is 
that a Judge of the High Court nominated by the Chief Justice of that Court sits with the Publlc 
Service Commission for the purpose of selection. In some States, the power of selection Is 
vested exclusively in the High Court. Here again the appointment is made by the Governor 
on the basis of the recommendation made by the designated judge and the Public Service 
Commission or by the High Court, as the case may be. So far as promotion from_ 
munsiff/magistrate to the intermediate higher level of subordinate judge /assistant. sessions 
judge is concerned, it Is made by the High Court itself. In short, in the matter of selection for 
appointment, promotion and postings of subordinate judiciary, the High Court is the real 
authority and the role of the State Government ·is formal In character. Indeed, with respect to 
subordinate judiciary, the disciplinary jurisdiction also vests In the High Court, on whose 
recommendation, formal orders are issued by the Governor. In all other service conditions, 
High Court is the competent authority, subject, of course, to the rules, if any, made under the 
proviso to article 309 of the Constitution. 

7. The Controversy 

7.1 While the method of selection (appointment by Government being a mere formality) to 
s_ubordinate judiciary has not evoked any controversy, the method of appointment to and more 
particularly the actual man_ner in which appointments were made to the High Courts and the 
Supreme Court has been a subject matter of good amount of controversy, whether before. the 
decision in S.P. Gupta or thereafter and even after the 1993 decision of the Supreme Court in 
Supreme Court Advocates-on-Record Association. While the decision in the S.P. Gupta was 
criticized for upsetting the existing situation by vesting the power of appointment in the 
executive and by diminishing the importance of the Chief Justice of India and the judiciary, the 
1993 decision in SCAORA is criticized for precisely the opposite reasons. It is said by the 
critics of the 1993 decision that in a democracy, accountability is an important consideration 
and the authority or authorities making such appointments should be accountable to the 
people. A distinction is niade betwe11n appointment and functioning. While in the matter of 
functioning, the executive can have no say, ii is said, the executive must be necessarily 
involved in the process of appointment. The argument is that someone must be responsible for 
the appointment made and since Chief Justice of India or his colleagues are not accountable to 
the people, the concentration of power of appointment in them is undemocratic. The 
argument further is that the executive is accountable to the Legislature, which in truth 
represents the will of the people - the consumers of justice - and that involvement of Executive 
is the only way of infusing the element of democracy and accountability in the process relating 
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to the appointment of judges of the High Courts and _Supreme Court. The contrary argument in 
support of the existing method (ordained by the decisions bf the Supreme Court in 1993 and 
1998 aforementioned) is that in Indian condifions and culture, entrusting this power to, or 
involvement of the Executive in the appointment process is bound to prove detrimental to the 
independence and integrity of the judiciary, as the experience during the years 1973 to 1977 
and again during the period 1982 to 1993 (period during which S.P. Gupta held the field) 
shows. The supersessions, arbitrary and motivated transfer of Judges of High Court, the 
manner in which additional Judges in High Courts were dealt with (either by extensions for 
short periods or by not confirming them), the several attempts at muzzling the judiciary during 
the period 1973 to 1977 (including the supersession of senor-most judges of the Supreme 
Court in the matter,of appointment of Chief Justice of India) and the manner in which several 
appointments were made during 1981 to 1993 are all said to furnish proof of the fact that in our 
present stage of development, the domination or involvement of the executive in this process is 
not desirable. It is saia that democratic culture has not yet taken root in our country and that 
feudal tendencies are very much part of our thought and action. The attempt to control every 
institution, personalized rule, refusal to see the merit of diffusion of power of governance (a 
basic feature· of democracy) are propensities which are not conducive to an independent and 
efficient judiciary. If the vesting of the power of selection of subordinate judiciary in the High 
Courts exclusively is not bad, how does the selection of Judges of High Courts and the 
Supreme Court become bad - goes the argument. It is further pointed out by the proponents of 
this point of view that today execuiive is the biggest litigant and the power vested in the 
Supreme Court and the High Courts by Articles 32 and 226 respectively ·is intended to act ·as a 
check upon the executive and that today the major portion of the work in every High Court and 
.the Supreme Court is under these provisions; if so vesting ·the power of appointment, whether 
wholly or partially, in the executive is bound to prove prejudicial to this constitutional 
perspective. The U.K. example, it is said, is not relevant to this country at the present stage of 
development and in so far as U.S.A. is concerned, it cannot and ought not to be emulated in 
this country, more particularly after the recent episode (the un-edifying manner in which the 
judiciary iri that country acted in the Bush-Gore election controversy). Incidentally, the 
American experience reinforces the inadvisatJility of executive's role in the matter of 
appointment. · 

8. Past proposals - since 1945 

8.1 Introduction: For a proper appreciation of the problem dealt with herein, it .is relevant 
to notice the several suggestions put forward and attempts at reform tried in- last several years 
in this behalf. This paper being only a Consultation Paper, we do not wish to make it very 
voluminous. They are·, briefly, as follows: 

8.2 Recommendations of Sapru Committee: In the year 1945, the Sapru Committee 
(constituted to look into this aspect in view of the impending independence of the country) 
recommended that "Justices of the Supreme Court and the High Courts should 'be appointed by 
the head of State in consultation with the Chief Justice of Supreme Court, and, in the case of 
High Court Judges, in consultation additionally with the High Court Chief Justice and the head 
of the unit concerned." · 

8.3 Recommendations of the High Powered Committee appointed by the Constituent 
Assembly: The Constituent Assembly appointed a high-powered ad hoc committee consisting 
of outstanding jurists of the country for rec9mmending the best method of selecting Judges for 
the Supreme Court. The committee s_ubmitted a unanimous report opining that it would not be 
desirable to leave the ,power of appointing Judges of the Supreme Court with the President 
alone. It recommended two alternative methods· in that behalf, namely, (i) the f;'resident should, -
in consultation with the Chief Justice of the Supreme Court (so far as appointment of puisne 
Judge is concerned), nominate a person whom he considers fit to be appointed as Judge of the 
Supreme Court and the nomination should be confirmed by a majority of at least seven out of a 
panel of eleven (composed of some of the Chief Justices of the High Courts, some members of 
both the Houses of Central legislature .and some of the law officers of the Union); (ii) the said 
panel of eleven should recommend three names out -of which the President, in · consultation 
with the Chief Justice, may select a Judge for appointment. The same procedure should be 
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followed for the appointment of Chief Justice of the Supreme Court except of course that in his 
case there should be no consultation with the Chief Justice. [B. Shiva Rao : The Framing of. 
India's Constitution. Vol.2 at p. 590]. 

8.4 Suggestion of Shrl B.N. Rao: In his Memorandum on the Union Constitution, Shri 
B.N. Rao, the Constitutional Advisor sugg·ested that appointment of judges should be made by 
the President with the approval ofat least two-thirds of the Members of the Council of States, 
which was proposed to be constituted to advise the President in exercise of his discretionary 
functions and of which the Chief Justice of the Supreme Court was to be an ex-officio member. 

' 
8.5 • Recommendations of Federal Court: The draft Constitution was forwarded to the 
Federal Court for its views. In March, 1948 a conference of Judges of ·the Federal Court 

· (including its Chief.Justice) and Chief Justices of the High Courts was held to consider the 
proposals in the draft Constitution concerning the judiciary. The Memorandum submitted by 
the conference recommended that the appointment of the Judges of the High Court should be 
made by the President on the recommendation of the Chief Justice of the High Court after 
consultation with the Governor of the State and with the c·oncurrence of. the Chief Justice of 
India.· 

8.6 Basis adopted In articles 124 and 217: Perhaps, the several proposals mentioned 
above (except the one by Shri B.N. Rao) constitute the basis for the method of appointment 
devised by Articles 124 and 217. At the same time, the Constituent Assembly chose to employ 
the expression "consultation" in preference to thJ expression "concurrence". 

8.7 Fourteenth Report of the Law Commission of India: In its Fourteenth Report (1958), 
the First Law Commission of India, headed by very distinguished jurist and first Attorney 
General of India, Shri M.C. Setalvad, and composed of some very distinguished personalities of 
the time, examined this issue at length. In its concluding observations it observed: "the· almos/ 
universal chorus of comment is that the selections are unsatisfactory and that they have been 
induced by executive influence. It has been said that these selections appear to have 
proceeded on no recogriizable principle and seem 'lo have been made out of considerations of 

·political expediency or regional or communal sentiments ................ .". After noticing that the 
appointments made have not always been on merit, the Report observed:· "II is widely felt that 
communal and regional considerations have prevailed in making the selection of 
judges ............. What perhaps is still more to be regretted Is the general impression that now 
and again executive influence exerted from the highest quarters has been responsible for 
some appointments to the Bench ........ ' . .":' The report recommended ·that every appointment to 
the High Court and the Supreme Court should be made with the concurrence of the Chief 
Justice of India. In effect, this report sought to revive the.idea of 'concurrence', which was not 
accepted by the Constituent Assembly. Of course, this recommendation was not implemented. 

8.8 Administrative Reforms Commission: The Study Team on Centre-State Relations of 
the Administrative Reforms Commission also went Into the question relating to appointment of 
Judges. It agreed with -and affirmed the recommendation made by the Law Commission in its 
fourteenth Report. · 

8.9 Recommendations of High Court Arrears Committee: In 1970s, the High Court 
Arrears Committee also went into this· question though it did not deal with the format of the 
mechanism for appointment. It suggested that the exercise for filling the vacancy must start 
well in advance so. that the selection can be finalized by the time the vacancy occurs. It 
recommended that if the recommendation made by the Chief Justice of the High Court is not 
dealt with within one month from the date of its receipt, the State Government must be deemed 
to have accepted the recommendation and action must tie. taken by the Central Government for 
expeditious disposal of the· proposal. This recommendation pertains to appointment to the 
High Courts only. 

8.10 Appointment mechanism suggested by the Convention of the Bar: Following the 
controversy arising from the supersession of three senior-most Judges of the ·supreme Court in 
the matte'. of appointment to the office of the Chief Justice oflndia in 1973, a Convention of 

720 

-i ■ 



the Bar of the whole country was held on 11-12 August, 1973. It unanimously adopted a 
resolution on the criteria, machinery, and procedure for appointment of Chief Justice and 
Judges. The resolution recommended, inter afia, that the appointment of the High Court 
Judges should be made on the recommendation· of a Committee of three senior-most Judges 
of the High Court (including the Chief Justice} and two senior advocates nominated for the 
purpose by the Association of the High Court Bar. Initiative in making a recommendation 
should also be with this Committee and not with any executive authority. In fact, this is the first 
occasion when the Bar was sought to be brought into the appointment mechanism. 

8.11 Observations of the Supreme Court In Shamsher -Singh's Case: In iis judgment in 
Shainsher Singh v. State of Punjab (AIR 1974 S.C. 2192), the Constitution Bench of the 
Supreme Court dealt with the' appointment of Judges. The Bench observed: "In all conceivable 
cases, consultation with highest dignitary of Indian justice·will and should be accepted by the 
Government of India and the court will have an opportunity to examine if any other extraneous 
circumstances have entered Into the verdict of the Minister; if he departs from the counsel given 
by the Chief Justice· of India. In practice, the last word in· such sensitive s'ubiect must belong to 
the Chief Justice of India, the rejection of his advice being ordinarily regarded as prompted by 
oblique considerations vitiating the order." A most emphatic statement regarding the role of 
Chief Justice of India in all such matters. · · · 

8.12 80th Report of the Law·commlsslon of India: In the year1977, at the instance of the 
then Prime Minister of India, the Ministry of Law, Justice· and Company Affairs' requested the 
Law Commission to examine the question of appointment of Judges of High Court and 
Supreme Court and to submit a report. The Law Commission heade9 by Sh,ri H. R. Khanna J. 
went into the matter at length and recommended (by the time .of submission of the Report Shri 
H.R.Khanna J. resigned and hence it was sent by a Member of the ·commission} that while 
making a recommendation for appointment of a Judge of a High Court, the Chief Justice of the 
High Court should consult his two senior-most colleagues and while forwarding the 
recommendation should incorporate therein the fact of such consultation and indicate the views 
of the two colleagues. The unanimous recomm~ndation of this .body, it was recommended, 
should normally be accepted by the executive [80th Report on Method of Appointment of 
Judges, (1979)]. Interestingly, the Commission had proposed in its questionn,aire, constitutior 
of a high level• panel (a consultative ·panel, called "Judges Appointment Commission") 
consisting of persons known for their integrity, independence and_judicial background to ensure 
dispassionate scrutiny and to eliminate extraneous considerations· in the, matter of these 
appointments (the panel was to consist of Chief Justice of India, Minister for Law and Justice 
and three persons each of. whom has been the Chief Justice or a Judge of the Supreme Court} 
but ii dropp~d the proposal in view of the opposition by most of the High Courts. The Law 
Commission also recorded its views on transfer of High Court Judges, appointment of senior
most puisne Judge as Chief Justice and so on - all of which need not be set out herein. , 

8.13 79th Report of the Law Commission of India: In th~;Seventy-ninth _Report of the La~ 
~ommission of lridi,a (on Delay and Arrears in High Courts and other /l-ppellate Courts [19791),. 
it was recommended that in the matter of appointment of Judges of the Supreme Court, the 
Chief Justice of India should consult his three senior most colleagues and should, in the 
communication incorporating his· r~commendati,on, ·specify' the result 91 .such consuitation and 
reproduce the views of each of his 'colleagues so consulted. It appears· that this procedure was 
followed between 1977 and 1979 but given up thereafter. Though the said recommendation 
applies equally· in the matter of appointment to the High Courts, there 'is no material before us 
to show whether the said recommendation was ever followed and if so, for what period. 

8.14 Bar Council's 1979 Opinion: Referenc~ may also·be made to an opinion expressed 
by the Bar _Council of India in 1979 that of all. the segments of the society, the members of the 
Bar are preeminently suited to judge persons who should be appointed as Judges of the High 
Court and Supreme Court and, therefore, any reform or modification In the model for selection 
an·d 'appointment of Judges of the High Court and Supreme Court must provide for. adequate 
representation of the organized bar in the mechanism. 

8.15 Majority view in S.P. Gupta's case: In S.P. Gupta's case (1981) Justice Bhagwati 
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(who was in the majority) did not accept the concept of the primacy of the Chief Justice of India. 
He opined that' proposal for appointment can emanate either from Chief Justice of India or from 
any of the other three constitutional functionaries (in the case of appointment to High Court) 
and that it was open to the Central Government to override the opinion of Chief Justice of India 
or the other two constitutional functionaries. He said that opinion of all the three functionaries 
to be consulted (Article 217) stands on equal fooling. He added, quite significantly, that if the 
opinion of Chief Justice of India and Chief Justice of the High Court is unanimous, the 
Government should ordinarily accept it. In the course of his opinion, the learned Judge also 
referred to the desirability of a colleglum to make recommendation to the President in regard to 
appointment of Supreme Court and High Court Judges. He thought that such a collegium 
should be broad-based and should make the recommendation in consultation with wider 
interests. He referred to the fact that in countries like Australia and New Zealand the idea of a 
Judicial Commission has been gaining ground. 

8.16 Recommendations of Bar Council of India for Collegium: The Bar Council of India 
organized a national seminar of lawyers at Ahmadabad on 17th October, 1981. It opined that 
the role of executive in the matter of appointment to High Court and Supreme Court should only 
be formal and minimal. The Initiative in the matter of selection and appointment of Judges 
should invariably rest with the Chief Justice of India. For appointment to the Supreme Court, it 
recommended a collegium consisting of (1) the Chief Justice of India, (2) five senior Judges of 
the Supreme Court, and (3) two representatives of the Bar representing the Bar Council of India 
and the Supreme Court Bar Association. The recommendation of such colleglum should be 
binding on the President though It would be open him to ask for reconsideration of specific 
cases on stated grounds. In the matter of appointment to the High Court, it was 
recommended, the collegium should consist of the Chief Justice of the High Court and his two 
senior-most colleagues and two leading advocates to be nominated by the Bar Association of 
the High_ Court as its representatives. 

8.17 121•1 Report of Law Commission of India for Constitution of a National Judicial 
Service Commission: The Law Commission again went Into this matter at great length in the 
year 1987. Its recommendations are contained. in the One Hundred Twenty-first Report on a 
New Forum for Judicial Appointments submitted in July, 1987. After ~olicing the several 
recommendations made earlier and the developing trends in other countries, the Law 
Commission recommended the constitution of a National Judicial Service Commission. It 
opined "a broad based National Judlclai Service Commission representing various interes)s 
with pre-eminent position in favour of the judiciary is the demand cif the times." The Report 
recommended that the Judicial Service Commission should be composed of eleven persons, 
riamely, the Chief Justice of India and three senior most Judges of the Supreme Court, the 
immediate predecessor in office of the Chief Justice of India, three senior most Chief Justices 
of the High Courts, Minister for Law and Justice, the Attorney General of India and an 
outstanding law academic. The report further opined that It must be left to such Commission to 
devise its own procedure for initiation of proposal for recommending individuals for appointment 
and that no hard and fast rule can be laid down in that behalf. It was observed that 
recommendation of such a Commission should be binding upon the President but ii shall be 
open to the President to refer the recommendation back to the Commission in any given case 
along with Information In his possession regarding the suitability of the candidate. If, however, 
after reconsideralio·n, the Commission reiterates its recommendation, the President shall be 
bound to make the appointment. It was also recommended that the Chief Justice of .the High 
Court, to which appointment is proposed to be made, should be co-opted as a member of the 
Commission. Besides the Chief Justice of the High Court, the Chief Minister of the State 
(wherein the High Court is situated) was also recommended to be co-opted. (This was on the 
premise that Governor is only a constitutional head who has to '!Cl upon the advico;i of the Chief 
Minister). It is evident that the Law Commission had in mind the appointment to High Courts 
only. It. does not appear to have dealt with appointment to Supreme Court in this Report. 

8.18 Proposals for Constitution of a National Judicial Commission contained In the 
lapsed Constitution (67'" Amendment) Bill, 1990: In the year 1990,. Shri Dinesh Goswami, 
the then Minister for Law and Justice introduced in Lok Sabha (on· 18th May, 1990) a Bill [The 
Constitution (Sixty-seventh Amendment) Bill, 1990] providing for the constitution of a National 
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Judicial Commission and making appointments to the Supreme Court and the High Court on 
the basis of its recommendation. The object and reasons appended to the Bill ~lated the object 
of the said amendment was to obviate the criticisms of arbitrariness on the paf!•of executive.in 
such appointments and transfers and also to make such a ·appointments without any: delay. 
The Bill proposed introduction of Part XIIIA (apart from amending Articles 124, 217, 222 and 
231) in the Constitution containing Article 307. The proposed Article read thus: 0 · 

"PART XIIIA· 
NATIONAL JUDICIAL COMMISSION 

307. (1) The President shall by order constitute a Commission, referred to in 
this Constitution as the National Judicial Commission. 

(2) The National Judicial Commission shall make-recommendations to ; 
the President as to the appointment of a Judge of the Supreme Court (other . 
than the Chie~. Justice of India), a Judge of a High Court and as to the transfer .. 
of a Judge from one High Court to any other High Court. 

I , 
(3) The National Judicial Commission shall, -

- ' 

• (a) for making recommendation as to the appointment of a 
Judge of the Supreme Court (other than the Chief Justice of. India), 
a Chief Justice of a High Court and as to the transfer 'o( a .\Judge 
from one High Court to any other High Court, consist of - ,-- . - ', . . . 

- , 
1'. the Chief Justice of India, who shall be' the 
Chairperson of the Commission; and. . • .-, ' · · 

2/ two other ·Judges of the Supreme Court next to the 
Chief J~sti~e of India in seniority;. · 

(b) for making recommendation as to the appointment of a 
Judge of any High Court, consist of-

, (i) · the Chief Justice of India, ·who shall be the 

. ' 

Chairperson of the Commission;· -- · · 

(ii)· the Chief.Minister .of·the concerned State o, if 
a Proclar:nation under article 3.56 is in operation In that 
State the Governor of that State; 

(iiir one other Judge of the Supreme Court next 
to the Chief Justice of India in seniority; -

,\ ,, ·; 
(iv) the Chief Justice of the High Court, and 

(v) one other Judge of the High Court next to the 
Chief Justice of that High Coµrt in seniority. 

(4) Subject to the pmvisions ~f any law made by Parljam~nt, the 
procedure. to be followed by the. National Judicial Commission· in the 
transaction of ,its business shall be such as the President may, in 
consultation wiih the, Chief Justice of India, by rule determine .. , 

. i! . 

(5) The, National J.udicial Commission shall have a , separate 
secretarial staff and their conditions of service shall be such as the 
President may, in consultation with the Chief Justice of India, by rule 
determine.". 
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8.19 Articles 124, 217, 222 and 231 v,ere proposed to be amended accordingly. 'One such 
amendment to Article 124(2) is addition of a proviso to the said clause. It read : "proviiled that 
where the- recomrtiendations of the National J_udicial Commission is not accepted, the reasons 
therefore shall be recorded •in writing.• -The Explanation appended to the said clause provided 
further that .no person shall .be appointed thereunder unless recommended by the National 
Judicial Commission. A reading of the several provisions o(the Bill show an attempt to shift the 
power of selection of judges of Supreme Court and High Courts to Judiciary in the main. 
However, the Bill lapsed with the dissolution of that Lok Sabha . 

• 1 • 

8.19.1 Arrears Committee: In the year 1989, the Government of India appointed, on the 
basis of the recommendation made by the Chief Justices Conference, a Committee of three 
Chief Justices of the High Courts {o go into the. question of large arrears in the High Courts ·and 
to -suggest measures to reduce them. In that connection, the Committee (Justice _V.S. 
Malimath, C.J. Kerala:. Justice P.D; Desai, C.J. •Calcutta and Dr.A.S. Anand, C.J. Madras) 
constituted by the Government of India on the recommendation of the Chief Justices _ 
Conference, went into and- examined the method of appointment of Judges- (Chapter VI, 
Volume II). In Chapter VII of the said Volume; the Commlttee·also considered the merits and 
demerits of the Constitution (Sixty-seventh Amendment) Bill, 1990 proposing constitution of the 
National Judicial Commission. Having regar_d to- the -high level -of the· Committee and the 
elaborate study they made of the subject, it woul_d be appropriate to notice their views. 

6.19.2 . View_., ~Arrears Committee:. In" Chapter VI of·Volume Ii, the Committee 
noticed the method ! .. ~$Jintmenl of High Court Judges under the Government of India A9t, 
1919, G_overnment ,.t)naia7.Acl, .1935, Expert ·committee Report of 1947, recommendations of 
the Judges Confer nee 19}18, the Constituent Assembly debates, the purport of Article 217 of 
the Constitution, the Jjp.c;/ples contained in S.P. Gupta's ~se· and the non~observance of the 
Memorandum of Procedure and observed as.follows in paras 6.1 □-and 6.11: 

"6.10 The fact situation aforesaid has led to a loss of credibility and a serious 
threat to the independence of the judiciary. Alarmed by this 
development, the Law Commission, jurists, academicians, lawyers, 
etc. bestowed serious thought• upon the matter. An almost unanimous 
voice came to be echoed to minimize the executive's say and lo vest 
the last word in the matter of appointment of judges in the Chief Justice 

6.11 

of India. , - · 

The• present system of appointment of Judges lo the High Courts has 
been in vogue for about four decades. It functioned satisfactorily as 
long as the well-estabiished conventions were honoured and followed. 
The gradual, but systematic violation and virtual annihilation. of the 
conventions over the past twci' decades or so is essentially responsible 
for the present unfortunate sitliation:_,Has·the system, therefore, failed 
or have the concerned failed the system is an all important question. It 
is apparent that the system has not failed, but all those concerned with 
operating the system have failed it by allowing it to be perverted." 

8.19.3 Recommendations of the Arrears Committee: Tlie-Committee then noticed the. 801h 
Report of the Law Commission (which affirmed the correctness of the exis~rg procedure) 
submitted. in 1979 as well as the 121"-·Report of the Law ·commission (which suggested the. 
constitution of the National Judicial Service Commission). The Committee also referred to 
BhagwaU J's opinion In S.P. Gupta, views expressed at the·seminar organized.by Bar Council 
of India Trust at Ahmadabad in October 1960 and to the views expressed by Justice v:v. 
Chandrachud, then Chief Justice of India in 1963 regarding the constitution of a collegium: 
After examining the aforesaid material in ·extenso the Committee made' the following 
recommendation: 

"6.19 One common thread which passes through the various suggestions is 
that the role of the executive in the matter of appointment of Judges 
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should be diluted and that' the cause for most of the ills in the 
· functioning of the present system could be traced back to the veto 

power of the executive. This, indeed, is capable ·01 being remedied by 
making certain amendments to Article 217 providing for concurrence 
of the Chief Justice of India, instead of consultation with him. in the 
matter of appointment of Judges of the High courts. The Committee is 
conscious of the fact that the recommendation of the joint Conference 
of the Judges of the Federal Court and Chief Justice of the High 
Courts, convened by the Chief Justice of the Federal Court, and also a 
specific amendment moved to Draft Article 193 (corresponding to 
Article 217 of the Constitution}, providing· for concurrence of the Chief 
Justice of India came to be rejected, when the articles concerning the 
judiciary came up for debate, in the Constituent Assembly. However, it 
cannoi be ove~ooked that Dr. Ambedkar had expressed the view that 
the provision regarding consultation with the President of India and the 
Chief Justice of India was "sufficient for the moment". The expertence 
of the working of Article 217 for the last about two decades has belied 
the hope and belief expressed by Dr. Ambedkar. A ·time has come to 
revive the proposal with regard to the concurrence of the Chief Justice 
bein made a re-re uisite to the intment of Jud es. The Salish 
Chandra Committee had also expr~sed a similar view. The-. 
misgivings and apprehension wnii:~ weighed in rejecting the 

. proposed amendment during the e~te in the Constituent Assembly 
can be allayed by' providing that Uie Chief Justice of India should 
consult such of the senior Judges of;t9.~.S!,Jpreme Court as he deems 
necessary, besides the Chief Just~the High Court.__ concerned 
before giving his·concurrence. ( · ~ 

.f ·, 

6.20 In the light of the foregoing discussion, th~Cornmittee proposes that 
the main portion of clause (1} of Article ~11,'1'801:istituted as fol.l~',Vs: 

·-"217. (1} Every Judge of a High Court-1hall ''<!PP.Dinted by the 
President ·by· warrant under 'his hand an?seal after t:o'nsultation with 
the Governor of the State, and, in the case of appoirtment 9f a Judge, 
other than the Chief Justice, the Chief Justice of the ~igh Court and 
with the concurrence of the Chief Justice of lndia,cand:Shall hold office 
until h!) attains the age of sixty-two years: CZ) 

Provided that the Chief Justice of India shall give concurrence 
·after consultation with such of the Judges of the Supreme Court as he 
deems necessary and the Chief Justice of the High Court concerned." . ,, 

The Committe~ further recommends that in the existing proviso to claus~ (1) of 
article 217, the word "further" be added in between the words "provided" and 
"that". In view of the recommendation of the Committee regarding deletion of 
Article 224, the expression "in ihe case of an additional or acting judge, as 
provided In Article 224, and in any other case" has not been incorporated in the 
amendment proposed above." . · 

(The Committee· also examined the issue of transfer oi High Court Judges and after an 
elaborate discussion, recommended amendment of Article 222 making the consent of the 
concerned Judge a condition for his transfer). 

8.19.4 _Views of Arrears Committee against Constitutl.;n __ of a 'National Judicial 
Commission: In Chapter VII of their Report, the Arrears Committee examined the Constitution 
(Sixty-seventh Amendment} Bill, 1990. The Committee first noticed .th~ unanill]DUS resolution 
of the Chief Justices Conference held on October 10-11, 1988 opposing the concept of a 
National Judicial Service Commission as recommended in the 121'

1 
Report of the Law 

Commission. The Resolution said that such a Commission was "neither necessary nor 
expedient". It then added: "The strain to which the system has_been put in the recent past on 
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account of ·erosion of the primacy of the judiciary in the. matter of appointment lo the higher 
judiciary is capable of being rectified by drawing suitable ways and means within the existing 
constitutional framewor1< and appropriate measures in that direction being taken expeditiously." 

8.19.5 The Committee then notic11d the· proposed Article _307 (in Part XIIIA) and 
strongly opposed the inclusion of the Chief Minister in the 'Commission for appointment of High 
Court Judges. II observed: · 

"Instead of removing the vice of executive interference,. which has 
vitiated the wor1<ing of the present system, the presence of the Chief 
Minister on the recommendatory body actually elevates him from the 
status of a mere consuliee to the position of an equal participant in the 
selection process of the recommendatory body. By making the Chief 
Minister as an equal party, when he is not equipped to offer any view in 
regard to the merit, ability, competency, integrity and suitability of the 
candidates for appointmeni, the scope ot' executive interference is 
enhanced." In para 7.11, ·the Committee recommended a different 
composition of the Commission. It suggested that besides the Chief 
Justice of India' and twci' senior-most Judges, two more members be 
appou· led. ~b~the P. resident on the recommend!ltion of the Chief Justice. 
of In a'Jrony:out of the .sitting Judges of th

0

e Supreme Court. In para 
7. fl, · e"'ommittee ·s_et q_ut the procedure to be followed under Article 
307 (4)v (proposed). · Having· regard to. its relevance it bears 
reproduction of the said para here. It reads: · 

"7.Wicle 307(4) pr~~;de~ that the procedure to be followed in the 
, . transaction of business by the Commission shall be reg·ulated by the , 
'·, .• .Jaw made by the Parliament and until then, in accordance with the 

· · ·_;-.. •.. JiJle~ mac!e by the President, iri consultation with the Chief Justice of 
·,.. ·1n~1a · The procedure· ·10 be followed. in the matter of initiating 

_ __) . r om endetlon for ,ippointment of Judges and about their 
._ :- co .. eratlon · by the Commission are matters of vital importance. A 
• wrong ana imperfect procedure without necessary safeguards may 
'( . . virt4ally rullify the obje~t of the Constitutional provision. It is an 

_. unsatisfactory situation that till the procedure is regulated by any law 
''.j made by the Parliament;'the same·can be prescribed by the President 

in consultation with the Ch'ief Justice of India. The President would act 
. im · the advice o(his Council of Ministers. He is only required to consult 

the Chief Justice· of India arid .consultation is not the same as 
·concurrence. There is, thus, scope for the executive to prescribe by 
rules a procedur\l w~ich may, not be conducive to the attainment of the 
object of the proposed ameni:tment. In the opinion of the Committee.
the procedure should be prescribed along with the enactment of Article 
307 and the amendment of other articles and it should be annexed as 
a. Sch_e~ule to the Constitution. That would almost ensure that the 
prescribed procedure then cannot be amended by a simple majority 
and the possibility of tinkering with it is minimized. Such procedure 
should inter alia provide for full. and formal record of the deliberations 
of_ the Commission being·: maintained which alone would constitute the 
official record ofthe trarisaction of the business of the Commission." · 

8.19.6 .,,.. The Committ!le then .analysed tfle, propo~ed article 124(2) and noticed that 
accordh1g·_ to it, the recomm)andation of the Commission •is not binding upon the President and 
then'_(~ferrefl to the several slfoations that may arise jn• that behalf. Accordingly, the Committee 
ma~eJ~e·fc;,llowing recommendations In para 7.18:: · · . .., ·- ., __ . ' 

'·,_;: • ,.

0

:7.~8 In the light of the forego.Ing discussion', the Committee recommend~: 
t• ' • ·~·- • ~ . 

(1) That the reasons recorded for not accepting the recommendation 
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of the Commission regarding appointment of a Judge of the 
Supreme Court shall be communicated to the Qommission to 
enable it to reconsider the matter in the light of such recorded 
reasons. 

(2) That in case the Commission on reconsideration affirms its earlier 
recommendation, it shall be made obligatory on the President to 
make the appointment in accordance with such recommendation. 

(3) That the reasons should ·also be required to be· recorded· in case 
the appointment is proposed to be made by varying the order in 
which the names are recommended by the Commission; such 
reasons should be communicated to the Commission to enable it 

Jo reconsider the matter and in case the Commission, after 
reconsideration, reaffirms the order in which the reco[Tlmendations 
had been made, the appointments shall be made In that order. 

r_ : 

(4) A reasonable time limit shall' be fixed within which.the President to 
take a decision on the recommen·dation of the Commission." 

8.19.6.1 With respect to the appointment of Chief Justice of India· dealt with by Article 
124(2), the Committee made the following recommendation in para 7.20: 

"7.20 The Committee, therefore, recommends that· the second proviso to 
Article 124(2) be deleted and an appropriate proviso be substituted to the 
effect that the seniormost Judge of the Supreme Court shall ordinarily be 
appointed as the Chief Justice of India. However, in case he•is not proposed 
to be appointed as Chief Justice of India, reasons therefor shall be recorded in 
writing and the· appointment shall then to be made in consultation ·with the 
seven Judges next in order of seniority to the seniormost Judge, after 
communicating to them the recorded reasons." 

8.19.6.2 With respect to Article 217 (appointment of High Court Judges); the 
recomme_ndations of the Committee, in para 7 .22, are similar to those relating -to appointment of 
Supreme Court Judges. " · ., 

(The Committee also examined Article 222 as proposed to be amended by the said 
Amendment Act and recorded its recommendations in that behalf)_. 

8.20 Purpose of 67th Amendment Bill served by the Judgement In SCAORA: We have 
set out hereinabove the several methods of appointment (to Supreme Court and High Courts) 
suggested by the various bodies, committees and organizations. We have also set out the 
m_ethod and procedure of appointment _devised by the 1993 decision of the Supreme Court in 
SCAORA and in the_ 1998 opinion rendered under Article 143. It would be evident therefrom 
that the 1993 · d.ecision gives effecf to the substance of the Constitution (Sixty-seventh 
Amendment) Bill, 'witl\out of course calling it a 'National Judicial Commission', and without the 
necessity of amending the Constitution as suggested by the said Amendment Bill. Indeed, it 
carries forward the object underlying the Amendment. Bill by making the recommendations of 
the Chief Justice of India and his colleagues bi°nding on the President. ;rhe 1998 opinion 
indeed enlarges the 'co!legium'. In this sense, the purpose of the said Ariiendinent Bill 
evidenced by the proviso to Article 124(2) and the Explanation appended thereto;'is served, 
speaking broadly. The method ,of appointment evoived by these decisions· has indeed been 
hailed by several jurists and is held out as a precedent worthy of emulation by U.K. and others. 
(See the opinion of Lord Templeman, a member oi the House of Lords,- cited ·herelnabove.) 
The said decisions lay down the proposition that the "consultation" contemplaied by Articles 
124 and 217 should be a real and effective co_nsultation and that having regard to the concept 
of Judicial independence, which ·1s a basic feature of the Constitution; the opinion rendered by 
the Chief Justice of India (after 'consulting his colleagues) shall be binding upon ·the Executive. 
In this view of 11:,e matter, much of the expectations from· a: 'National Judicial Commission 
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(N.J.C) have been met. The said Constitution Amendment Bill was, it would appear, prepared 
after· a wide and elaborate consultation. with ~II the political parties and other stakeholders. 
However, the aspect disciplinary jurisdiction remains unanswered. We may however discuss 
the concept of an N.J.C. which may cover both appointments and matters of discipline. 

9. The Concept of National Judlclal Commission 

9.1 The Constitution (67th Amendment) BIii, regarding National Judlclal Commission: 
The concept of National Judicial Commission has been widely debated in our country. The 
Constitution (67tti" Amendment) Bill, 1990 (since lapsed) spoke of a National Judicial 
Commission. Many other Organizations too have put fo~ard their own versions. 

9.2 Significance of the Composition of National Judicial Commission: When we talk 
of a National Judicial Commission, what is fundamentally Important is its composition, its 
composition should not be such as to affect directly or indirectly the independence of the 
judiciary and the power of judicial review, both qt which have been held to be the. basic features 
of our Constitution. . 

9.3 Our- Constitutional system comprises the written Constitution, the conventions which 
have been developed and are being followed and the interpretation of. the Constitution by the 

· Supreme Court. Though Articles· 124 ·and 217 speak of a Judge of the Supreme Court and of 
the High Court being appointed by the President in consultation with the Chief Justice of India 
and certain other specified authorities, a convention has evolved over the last 50 years where 
under the proposal for appointment is initiated by and emanates only from the Chief Justice of 
the High Court (in the case of appointment to the High Court) and the Chief Justice of India (in 
the case of appointment to the Supreme Court). The exceptions to this rule have been very 
few, may be not more than a handful over the last fifty one years. Even where the executive 
thought of _some persons for appointment, the suggestion was put to the concerned Chief 
Justice and if the latter agreed with it, he sent up the proposal. It can, therefore, be said that a 
convention that every proposal should emanate and originate from the Chief Justice is firmly 
established In thi_s country. 

9.4 The meaning and ambit of the 'consultation' contemplated under Articles 124· and 217 
has been thoroughly debated and pronounced upon by the Supreme Court. Even though a 
particular interpretation was placed thereon in S.P. Gupta (1981), which was indeed at variance 
with the aforesaid convention, it ...,,as over-ruied promptly by a larger Bench in SCAORA (1993). 
(The ratio of the said two decisions has already been referred to hereinabove) Indeed even· 
during the period 1981 to 1993, the.aforesaid convention-was followed, may be with three or 
four aberrations. · What Is further significant is th~! when the question relating to the meaning of 
'consultation' contemplated by the said Articles arose for consideration again in the Presidential 
reference (1998), the Government of India was asked to clarify its stand with respect to the 
·decision in SCAORA .. The learned Attorney General stated, on instructions, - a.statement which 
is recorded in the judgment of the court that the Government of India was-not seeking a review 
or reconsideration. of · the majority decision in SCAORA and further that the Union of India 
would accept and treat as binding the answers· of the Supreme· Court on the nine questions 
referred to it. The opinion rendered on the·. Presidentiai reference has reaffirmed the 
interpretation of the said expression placed in SCAORA with a slight improvement i.e., the 
collegium in the Supie!Tle Court was to. comprise the Chief Justice of lnd_ia and four senior 
judges instead. o_f the Chief_ Justice of India and two seniormost judges as provided by 
SCAORA. 

,. 
9.5 It must, therefore, follow that under our constitutional system, the proposal for 
appointment of a judge to the Supreme Court or to the High Court should emanate and 
originate from the. Chief Justice of India (and his colleagues, as clarified in SCAORA) or the 
Chil!lf Justice .o_f, High Court (and his colleague.s), as the case may. be, and from no other 
quart,:,r. _ Even if th_e.executive has someone in, mind, they must suggest it to the Chief Justice 
a_nd it is for the latter to .dElcide whether to propose that name or not. Secondly, the 
consultation .contemplated by the said Articles should be a full and effective consultation and 
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the opinion of the Chief Justice of India is entitled to primacy, whether the appointment is to the 
Supreme Court or to a High Court. The collegium and the procedure indicated in the said two 
decisions of the Supreme Court must be read into Articles 124 and 217 - or rather the said 
Articles must be understood as interpreted in the said two decisions. Both these aspects are 
but facets of the independence of judiciary- lli!Y, its essential components .. 

9.6 Independence of Judiciary constitutes a basic feattJre: lndee,.endence of judiciary· 
has been repeatedly held by the Supreme Court to be a basic feature of. the Constitution (See 
SCAORA - para 331 at page 647, para 421 at page 680 (of 1993 (4) sec 441), Shri Kumar 
Padma Prasad V. Union of India 1992 (2) sec 428 at 456 apd High Court of Bombay V. Sri 
Kumar 1997 (b) sec 339 para 13 at page 355). Similarly the power of judicial review vesting In 
the Supreme Court and High Courts has also been held to be a basic feature (See L. Chandra 
Kumar V. U,O./ (AIR 1997 SC 1125). 

9.7 Composition of the National Judicial. Commission to be consistent with the 
concept of independence of judiciary: Since the independence of judiciary constitutes a 
basic feature it cannot be taken away or curtailed in any manner by an 1'mendment to the 
Constitution, it can neither be done directly nor can it be done indirectly. In. other words, the 
independence of the judiciary cannot be affected or curtailed by so changing the method of 
appointment of judges of the Supreme Court and High Court as to impinge upon their 
independence. For example, if Article 124 and 217 are amended to tak~_!\w~y the consultation 
with the Chief Justice of India, it would vitally affect the independence of .the judiciary. In such 
a case the appointment would in fact be made by the executive acting· alone in the case of 
Supreme Court and in the case of the High Court the element of executive would predominate 
and the concept of primacy of Chief Justice of India would disappear. The convention that the 
proposal should emanate from the Chief Justice of India (in the case of Supreme Court) would 
also come to naught. Similarly, if tomorrow a National Judicial Commission is created and it is 
so constituted that the executive dominates it, it would equally be violative 'of the basic structure • 
of independence of the judiciary of our, Constitution. It is equally essential that the Commission 
be presided over by the Chief Justice of Indian and by none else. The composition of the 
Commission should not also be such that the predominance of judiciary is diluted. Any such, 
measure would be violative of the principle of independence of judiciary which has been 
accepted and affirmed as a basic feature of the Constitution. Rightly, therefore, the Constitution 
67th Amendment Bill provided for a National Judicial Commission, which in the case of 
appointment to the Supreme Court, consisted exclusively of the Judges (Chief Justice of India 
and two seniormost judges of the Supreme Court) and in the case of appointment to the High 
Court, the Chief Justice of India, the next seniormost judge of the Supreme Court, Chief Justice 
of the High Court and the Chief Minister of the concerned State. If must also be remembered 
that the, inclusion of the Chief Minister in the National Judicial· Commission in 'so far as the 
appointme~t to the High Court was criticized by the Arrears .Committee constituted by the 
Gove,nment.of India on the recommendation of the Chief Justices' Conference. By introducing 

· a proviso and an Explanation in Article 124(2), pointed out hereinabove;: the role• of the 
executive in the matter of appointment was substantially diluted. Not only was the President 
precluded from appointing any person not recommended by NJC, the President (Council of 
Ministers) has to record reasons i~ writing for not accepting a recommendation made by the 
NJC. 

9.8 Positjon in the United Kingdom: In .this connection, It would be relevant to notice the 
following facts : •In U.K., the Justice sub-committee on Judiciary under the Chairmanship of 
Peter Welster Q.C. submitted a proposal, in 1972, that while the Lord. Chancellor should make 
the final proposal to the Queen, he should be assisted by an Advisory Appointments Committee 
comprisi.ng lawyers, Judges and .lay members. The proposal was later dropped. Some years 
later, a p,qposal to create a Judicial Commission was mooted and debated but this too was 
dropped. In his reply to a question, the Lord Chancellor Irvine of Lairg stated in the House of 
Commons, on 15th October, 1997: . 

"I earlier announced (official report, 23'• June, 1997 Col. WA 145) that I 
proposed to consult on the merits of establishing a Judicial Appointments 
Commission. However, in the light of the reasons that I have listed 
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above ........... I have decided not to proceed with further work on a 
possible Commission". 

9.8, 1 The reasons given by the Lord Chancellor for dropping the said ·proposals are the 
following: 

"It is essential in public interest that the judiciary at every level Is of the 
highest possible quality. Appointments, will continue to be made strictly 
on meri~ after the independent views· of the judiciary and the Legal 
profession have been taken .intp _consideration by the Lord Chancellor." 

"" .t ' 
· 9.8.2 Indeed, the proposal for the constitution of a judicial commission was also criticized 

severely in England [for example see London Time, 27"' May, 1997 and· an article on the 
subject in the Australian Law Journal, Vol.71, Page 582 (1997)]. 

9,9 l'_osltion In Australia: In A"ustralia, where the appointments are made by the Executive 
on the advice of the Attorney General, there have been complaints of political considerations 
(see Attacks,on Judges, CIJL yearbook 1996-97 pages 30-31 and an article by Michal Kirby in 

· the book "Judicial Independence, contemporary debate, 1986", edited by Shimon Shetrut). 

9.1 Q Position in Canada: In Canada too, there is widespread dissatisfaction with the 
method of appointment there (by the :Cabinet on the advice of ·Law Minister and' Attorney 
General). Reference may be had .to the Report of the Canadian Bar Association·dated August 
20, 1985_ on the Appointments of Judges of Canada. The Report speaks-of political patronage 
in the matter of these appointments. 

9.11 National Judicial Commission, if constituted, should be on the lines suggested in 
the Constitution (67th Amendment) Bill: We must, therefore, emphasise the importance of 
the composition .of the National Judicial Commission if one is. thought of. The proper course 
may be to constitute a National Judicial Coll)mission on- the lines of the 67th Amendment Bill 
.an9 if any departure is to be made therefrom; it should be within the parameters indicated 
above in the sense that the judicial element should preponderate and the proposal for 
appointment should originate either from the Chief Justice of India or the Chief Justice of the 
concerned High Court, as the case may be. :,_ 

10. il'he position In certain other countries 

10.1 ;, Position in Japan, American States, Israel and the United Kingdom: _'In this 
connection it would be .relevant to mention the following facts which emphasize and illustrate 
the position obtaining in different countries, evidently the result of a historical process peculiar 
to each of those countries: ' 

(i) In Japan although .the appointment of the Chief Judge of the Supreme. Court is 
made by, the Emperor as designated by' the Cabinet,. and other judges are 
appointed by the Cabinet, every appointment is made only in consultation with 
the Chief Judge of Japan. (See page 109 of the article "Independence of the 
Judiciary in Japan : Theory ard Practice" by Japan Federation of Bar 

.Association, in the CIJL Year Book 1992, ·published by CIJL (Cen!J;e fo'r tJ:le 
independence of Judges and Lawyers\. 

(ii) The American States which are trying to escape from the ills· and excesses of the 
system.of, 'election' of judges; are. contemplating what is called 'Missouri Plan' 
which. means a judicial commission pre-eminently composed of judges and 
lawyers. 

· (iii) In Israel, judges are selected by the Judicial Selection Committee. On the basis 
of. their ·recommendation, the judges are appointed by the President. The 
Appointment Committee .comprises nine members including three judges _of the 
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Supreme Court, two lawyers elected by the Bar Association, two members of the 
Knesset and 'two Ministers of the Government, one of them being the 'Minister of 
Justlee, who ehairs the Committee. (See pages 174 and 651 of the book "Judicial 
Independence: Contemporary De~ate" by Simon Shetreet and J .Deschanes). 

(iv) Even In UK, Where the appointment is made by, the Lord Chancellor - who is 
• invariably a leading lawyer of England and of course a member of the Cabinet -

ths oelectlon o/ Judges Is made In consultation with the head of the division to 
which the .appointment is proposed to be made. In other words, if the vacancy 
aeeurs In the Queens Bench Division (QBD), the appointment is made in 
consuitation with the learned Chief Justice. . In the case of Family Division, the 
President of the f"amlly Division and In the case of Chancery Division, the Vice 
Chanoellor, is consulted. If the vacancy occurs In the Court of Appeal, the 
appointment Is made in consultation with the. Master of Rolls. 

rnJ! Oll!iefVllllone of Sir Henry Gibbs: Having noticed the method of selection In several 
c6iJri\iies, We .ffiay OOftGIUdii this aspect with the words of Sir Henry Gibbs, Chief Justice of 
Au§lfalia, Who a6§etved, in an article In (1987) Australian Law Journal pages 7 and 11, thai: 
'Ju!iioial Gommi§§i6ns, aoVl§orY Committees and procedures for consultation will all b~ 
Useiess uriles§ !~ere exist§, alli911!i the politicians of all parties, a realization that the interest of 
ltlll cemnjlinity requires that neither political nor personal patronage nor a desire to placate any 
section of ii society, sh6uid play any part in.making judicial appointments." 

10,3 Executive should have litl rolo In transfer or disciplinary aspect of Judges: So far 
as the transfer or disciplinary aspect is coneilrnad there is a unanimity of opinion among the 
Jurists that the executive should have no say in the matter; may be Parliament, but certainly not 
the executive, dnce a person Is appointed as a judge and• takes the .Prescribed oath, his 
inaependeMe or his conduct cannot be questioned by the executive which is very often the 
main litigant before the Courts. 

10.4' • Keeping the above discussion In mind, we suggest two alternative compositions of the 
National JUdlGial Commission, jf one is thought necessary:-

(a). 
(b) 

(a) 

£!, 

The Chief Justice of India. 
Four senior-most Judges of the Supreme Court next to the 
Chief Justice. · 
the Union Minister for Law and Justice. 

M ihe Chief Justice of India. 
(b) Four senior-most Judges of the Supreme Court, next to 

the Chief Justice. 
(c) The.Union Minister for Law and Justice, and 
(d) Two eminent persons (such as former Presidents, Vice

Presidents, former Chief Justices/Judges of the Supreme 
Court or eminent jurists, etc.) to be nomin~ted by the· 
President of India, in consultation with the Prime Minister 
of India and the Chief Justice of India. 

Part II : Age of Retirement 

1. Age of retirement 

11. By virtue of the Fifteenth Amendment to the Constitution effected. in 1963, the age of 
retirement for the judges of the High Courts is 62 whereas it is 65 for the judges of the Supreme 
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Court. A ·number of members of the judicial family are of the opinion· that the age of retirement 
for the Supreriie'c·ourt and High Court judges should: be the same. The reason given in support 
of this view,is ·that:some judges/chief justices of High Courts, who are about to retire, seek to._be 
eieVated·:tcHhe'' Supreme Court lured· by .the attractfon of three more years in office; that they 

. hardly haye:slifllcient lime to make a contribution. If, however,. the reasoning proceeds, the age 
o~ ·retirement is, made the same for both the High Courts and the Supreme Court, only those . • 
judges,.).vho.really wish to work with devotion, would like to come to Supreme Court. It is also 
pointed ·our that in U .K., the age of retirement for the judges of tl)e High Court 'and the Court of 
Appeal isJtie same, namely, 75. in India, the uniform age of superannuation can be.65. 

11.1'. )heie is of. course the contrary opinion that in· lndl~·. the ~ge of reiirement for High 
(::ourts,an'd Supreme Court has always been· different. Before the Fif!eenth Amendment, it was 

... ;, .60- and l,2 and now il'is 62 and 65. There are no good reasons; according to this viewpoint, to 
· do: away. with. this distinction. It ··is pointed out lb.at even _.with, this 'different ages 'of 

superannuation; the Supreme Cou·rt ·has produced some very excelleni judges. . . . 
;' , . _, .. "' ' -

..• :-¢; 
,;, ~;t§\~·f- ·~ . •.~•,·.~~~!- -~·-· ~ '.,-·; 
11.2 , :J)f.tlie two ~iewpoints mentiohed'above, the first viewpoint' (in favour ofidenti_csil age of 
superarinLation .for Ifie judges of the High Courts as well as the Supreme•·cotirt) appears.to be .. 
more;_r\iifsonab_fand acceptable. Be that as it may, we ·are on_ly pulli~g_ forward these. ideas _ip , · 
general~•i,a· <:febate and to elicit the opinion of concerned ·and·_-erilightened members of the · · 
judicial,fafnily.and· public. · 

.,_, .. 

,. 
2. Post-retirement assignments· 

12 A number of enactments passed by, Parliament aricj}the State Legislatures have 
created a number of tribunals, commissions and other similar bodies to which the persons who 
have been the judges/chief justit\is of the High 'courts and the judges/chief justices of Supreme 
Court of India, are made eligible. In.deed, there;·are certain non-statutory commissions like Law · 
Commission of India, to which. also retired judges/chief justibes of the Supreme Court and 
retired judges/chief justices of the. High Courts are appointed.,While in the case .of.certain· 
appointments like chairperson and the members. of the· National Human Right Commission and 
the Chairperson of the Press Council of India, the statute itself provides far the selection being 
made by a panel"of very high officials, in most other cases the selection and appointment lies 
within the choice of the Central Government or State Government, as the case may be. 

I 
\ ,;:: I I 

; '.I . \, 
12.1 The question raised herein is whether the Central Govern'ment or Siate Government is 
bound to consult the Chief Justice of India or the Chief Justice of concerned High Court where 
_the retired judge of that court Is soughi to be , appointed to a· .trtbunal,: commission-' or other 
similar body. Of course, this question arises only where ihe concerned statute does not provide 
a particular mode of selection/appointment or does not ·provide for consultation with the chief 
justices as a matter of law. · 

:-~- j": 

-12.2 The apprehension expressed in several quaf)ers is that where the 
selection/appointment of a retired High Court judge to a com·mission; tJ:ibunal or other' such 
body lies within the exclusive discretion of the Central Government or the State Government 
and if consultation with the chief justice of the Supreme Court or High Court is not insisted 
upon, there is a likelihood of the government playing the game of favourttes which would 
indirectly affect the independence and integrtty of- the Judiciary. We have come across 
instances where such appointments have been made on considerations other than merit and 
quite often on political ·considerations. To elimina\e room for any such irrelevant considerations, 
if would be approprtate to provide as a matter_of,l,aw that where a retired.judge is sought to be. 

-:- ~,;. : ,~.;:. 
_,...;-.-.,,. 
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appointed to a tribunal, commission or other similar body, such appointment should be made in 
consultation with the concerned Chief Justice -which means that in the case of- the retired 
judge/chief justice of the Supreme Court, the chief Justice of India will be the consulted and in 
the case of appointment of a judge/chief justice of the High Court, the chief justice of that Court 
should be consulted. SuGh a course would help eliminate irrelevant considerations and would 
also facilitate appointment of appropriate persons to these bodies. 

' 
12.3· In this context, ii would not be out of place to refer to a judgment of the Supreme Court 
in State ·of A.P. v. K. Mohanlal (1998 (5) SCC). The decision was rendered in an appeal against 
a judgment and order of the Aodhra Pradesh High Court. The matter related to the appointment 
c1f judicial and revenue members to the Special Court constituted under section 7 of the A.P. 
Lan~-grabbing (Prohibition) 'Act, 1982. The State enactment provided that the chairman of the 
Special Court shall · be' appointed "after consultation with the chief· justice of the High Court 
concerned" (in case of'a retired judge.of ·the High Court) and "after nomination by the chief 
justice of the High Court concerned, after the concurrence ofthe Chief Justice of India" (in case 
of the sitting judge of the High Court). However, no such consultation was provided in the 
matter of appointment of the judicial members and revenue members. Even 'if ,r retired district 
judge was to be appointed ·as a member of· the special court, no such consultation was 
required. A contention was urged bef9re the court that appointment of members of the tribunal 
without consulting the chief justice of the High Court concerned, renders the Act 
unconstitutional. The Supreme Court· rejected the contention. Reversing the view taken by the 
A.P. High Court, the Supreme Court held that absence of consultation with the Chief Justipe of 
the High Court in the matter of appointment of judicial• and revenue members do@~ not affect 
the validity of. the Act. They held further that even where·a retired district judge is sought to be 
appointed as a member of the tribunal, rio such consultation is necessary. They, no doubt, 
clarified that a silting district judge can' be· appointed as a member of the Tribunal only with the 

', concurrence of the High Gour! as-proiiidea in Article 235. The .decision, it must be remembered, 
was concerned only with the constitutional validity of enactment and not with the desirability of 
such consultation, whereas here we are concerned with the desirability of su·ch a course. In the 
interest of independence of judiciarY. , ·the desirability whereof was emphasized even in the 
aforesaid decision, we are of 'fhe provisional opinion that such consultation should be made 
mandatory even where retired judges or judicial officers are sought to be appointed to tribunals, 
commissions and similar bodies. • · 

' . 

Part Ill: Transfer of Judg~s of the High Courts 

13. Policy of transfer of Judges of the High Courts: The transfer of Judges of High 
Court from one High Court lo another otherwise than by way of disciplinary ;,ction has been a 
knotty issue. A Full Bench of the Gujarat High·court held in S.H. Seth V. Union of India (1976 
(17) Guj. L. R. 1017) that no 'judge .can be transferred, without his consent. It was, however, 
reversed by the Supreme Court in Union of lnilia v. S.H.Seth (1977 S.C. 2328). This issue was 
prominently _discussed and the-principles governing the issue laid down in,the 1993 decision of 
the Supreme Court in SCAORA arid supplemented In Ashok Reddy v. Union of India (1994 (2) 
S.C.C. 303, making a departure fr~m the principles enunciated in S.P: Gupta. on this issue. 
These decisions have, of cou_rse, lo be under.stood in the light of the Transfer Policy devised by 
the Government of India in· 1980-81. Mercifully,'this llQliQy has now been given up except in the 
case of Chiei Justices of High. Courts. In this. view of·the, matter; it is not necessary to refer to 
the ratio of S.H: Seth or S.P. Gupta in this behalf. The ·1aw laid down in 1993 decision of the 

. Supreme Court ·in SCAORA supplemented as ii is by· Ashok Reddy is adequate to meet the 
situation. Sci- far as the· transfer of the Chief Justices is concerned,' it is an altogether different 

· .. · matter and governed by different considerations. :Even so, a few observations on the issue of 
·, · transfer may notbe 01lf of place. · · 

J ' ' ·- , 

.. 13:~. · .. ·,.;~·r;,s·a~d de~erits of the po!iby of transfer: While on the quesiio~ of transfer, it is 
'time-riow ,Id evillu'ate·.the meri'ts and.demerits ,of. the."policy of transfer. In its 14'"'.Report on 
Reform of ·Jumcial 'Administration, the· Law· Commission of India had opposed the ti~hsfer of 
_High Court Judges as a matter of policy. It said that Judges are recruited mainly from Ba'i ana· · 
that the argument .of local conriectipns and prejudices. "has not much force". It opined that~;. 
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would be "unjust to treat members. of the Bar or the service appointed to the High Court 
judiciary as suspects who need to be moved from place to place to keep them to correct 
standards". While referring to the idea of a "unified cadre of High Court Judges with free 
transfers all over the country", the Law Commission opined that such ·a system would lead to 
di.fficu/ties in the way of leading members of the Bar accepting the office. 

-' 13.2 Inconsistent policy of transfer of judges: In spite of the said opinion of the Law 
• Commission, the Government of India evolved a general policy of transfer of High Court Judges 

contained _in the Press Note issued· on January 28, 1983. Several transfers were effected 
thereafter which have been criticized by the Salish Chandra Committee as not in keeping with 
the principles enunciated in the said Press Note. Furthermore, experience shows that barring 
some exceptions, the transferred Judges, even the efficient among· them, have lost iriteresf in 
judicial work: Many of them:'fe/t that they have been unjustly· and arbitrarily picked out· for 
transfer. They point out that the transfers have not been effected ~ith an even ·hand. Self 
discipline has indeed suffered on account.of these trlij)sfers. As a matter of fact, no-consistent 
policy was followed In this matter. Judges' appointed during a particular period were, as a·ru/e, ' 

· transferred, while Judges appointed later were not. In short, the transfer policy as a whole has 
produced its own defects and anomalies. ·,, · 

13.3 Adverse effects of appointing outsider as Chief. Justice of a :High Court: In the 
recent Conference. of Chief Justices, it is reported, a decision has been taken to discontinue the 
llQ.!19( of transfer of Judges of the High Courts. However,- the policy regarding having an 
outsider as Chief Justice in every High Court has been left. untouched. The experience shows 
that in th'il,,,ma'tter of appointments of judges to the High Court the outside Chief Justices suffer, 
as they do! by lack of knowledge ai to ability, character and performance of the members of 
the Bar and therefore do, and do have to, rely· upon "the advice of some of the local judges 
who· may not necessarily be the senior-most. In the matter of .recommending members of the 
Bar for appointment to High Court, he goes· by the opinion of such judges. It is indeed not 
possible for any outside Chief Justice, to know of all the leading members of the Bar, practicing 
in various jurisdictions, within a few months, more particularly in the bigger High Courts. 
Moreover, it is seen that some of the transferred Chief Justices did not evince sufficient 
interest• and commitment to the court to lake requisite interest in the administration of the 
Stale judiciary as a whole and are also not inc[ined to undertake effective and sometimes 
unpleasant decisions lo maintain discipline and promote efficiency al all levels. May be ii is 
necessary now lo reconsider this pollqy too. 

13.4 It may perhaps be necessary to ,clarify that none of the statements made herein affect 
the scope or relevance of Article 222 of the Constitution. We were concerned with·transfer as a 
matter of policy. The power under Article 222 and its· exercise 'in appropriate cases shall ,J 

remain untouched. 

Part IV: Procedure for checking deviant behaviour and removal of the judges of the 
High Court and the Supreme Court 

14. Procedure relating to removal of judges: Clause (4) of Article 124 provides that a 
Judge of the Supreme Court shall not be removed from his office except by an order of the 
President passed after an address by each House of Parliament supported by a majority 'of the 
total membership of tha\ i-touse and by a, majority of not less than two thirds of the members of 
that House presonc and voting, has been presented to the President in the same session, for 
su,.~ r~::iuval on the ground of proved misbehaviour or incapacity. By virtue of Article 218, the 
said c!ause in Article 124 applies equally to the Judges of the High Courts. It is true that in 
other democratic Constitutions too, this appears to be· the procedure.~ For example, under the 
U.S. Constitution, Judges of the Supreme Court are removable only by a process of 
impeachment. In England, Judges are removable by the Crown only on a joint address moved 
by both Houses of Parliament. This is also the procedure provided by the U.K. Supreme Court 
Act, 1981. The provisions of Canadian and Australian Constitutions are identical. So is the 
Irish Constitution. ' ' 
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14.1 But this fact should not deter us from exploring new methoas appropriate to. our 
conditions. Just as in the matter of appointment of Judges of High Court and Supreme Court 
we have not followed the model provided bv the aforesaid Constitutions, we need not adhere to 
their model in the matter of removal. It is ;lso to be noted that apart from providing for removal 
of Judges of Supreme Court and High Courts' in the aforesaid manner, the Constitution does 
not provide for deviant behaviour not amounting to proved misbehaviour. Firstly, the 
e_xpression "proved misbehaviour" is not defined. It is left to the Parliament to decide from case 
to case. Experience of United States of America: Under the U.S. Constitution, Judges 
(Federal} are to s.erve for life during "good behaviour" (Article I}. Judges in USA, it is not 
disputed, are removable by impeachment but impeachment can only be for "treason, bribery or 
other high crimes and misdemeanours" [Article II (4}]. Since these expressions are also not 
defined, a controversy has arisen ther~ whether any bad behaviour not amounting · to "high 
crimes and misdemeanour" c_an furnish a ground for disciplining the Judges otherwise. than by 
removal through impeachment proce_ss. This problem has been met in two ways : (a} in 1973, 
the judiciary passed the Code of Conduct for U.S. Judges and (b} in 1980, the Congress 
passed the Judicial Councils Reform and Judicial conduct and Disability Act. The said Act 
gives to the federal judiciary a charter to devise its own self disciplinary framework. The Act 
provides for any person filing .a complaint that a federal judge "has engaged in conduct 
prejudicial to the effective and expeditious administration of the business of the sourts or ..... . 
is unable to discharge all the quties of office by reason of mental or physical disability." Since 
1990, the chief judge may_also act )Vilhout a formal complaint upon information that suggests 
that action is appropriate. After. considering the complaint, the chief judge may dismiss it by a 
written order stating reasons, if it does not comply with the Act's requirements or if, ii is directly 
related to the merits or substantive · decision in a case or if it is founded to be frivolous. If, 
however, the ,::hie! judge does not dismiss the complaint, he will appoint· a special committee to 
im(estigate the complaint and file a writte_n report with the circuit judicial council (created by the 
Congress in 1939). The Council may itself conduct additional investigation. On conclusion of 
such invesiigation, the council may report that a judge retire, impose a freeze' on assignment of 
cases to the judge, or issue a PfiVate or. public reprimand. 1 The Act of.course does not 
empower the ,cquncil to remove a judge from office; in such an event, it has to refer the matter 
to the Judicial Conference which may, if it agrees. with the findings of the Council, refer the 
matter to the House of Representative for impeachment. Removal can be effected· ,only by 
impeachment, It would be approprii'te now to quote the relevant portions of sectior 372 of the 
afpresaid Act. 

· "Sec.372. Retlreme~t for, disability; substitute Judge on failure to retire; judiciar 
discipline: 

(a} Om
0

itte~. 

(b}. Omitted. 

' " ' . 
(c} (1} Any person alleging that a circuit, district, or 

bankruptcy judge, or a magistrate, has engaged in conduct 
prejudicial to the effective and expeditious administration of the 

, business of the courts, or alleging that such a judge or 
magistrate is unable to discharge all the duties of office by 
reason of mental or physical disability, may file with the clerk of 
the · court of appeals for the circuit a written · complaint 
cqntaiping a brief statement of. the facts· constituting ; such 
conduct. In the interests of the effective and expeditious 
administration of the business of the courts and on the basis of 
information' available to the chief judge of the, circuit, •the chief 

. ,. judge may, by written order ~lating reasons therefor; ideptify a 
complaint for purposes, _of · this subsection and thereby 
dispense with .filing of a written complaint. 

(2) Upon receipt of a complaint filed under paragraph (1) 
of this subsection, the clerk shall promptly transmtt such 
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complaint to the chief-judge of the circuit, or, if the conduct 
complained of is. !hat of the chief judge,: to !hat circuit judge in 
regular active service next senior in date of commission 
(hereafter, for-purposes of this subsection only, included in !he 
term "chief judge"). · The clerk shall simultaneously transmit a 
copy • of !he complaint to the judge or magistrate .whose 
conduct is the subject of the complaint. 

(3) After .expetlitiously reviewing a complaint, the chief 
judge, by written order stating his reasons, may-

(A) dismiss !he complaint, if he finds it to be (i) nof in 
conformity with paragraph (1). of !his subsection," 
(ii) directly related to the merits _ of a decisfon or 

. procedural ruling, or (iii) frivolous;.or · · · 
0 

(BJ conclude the proceeding if he · finds !hat 
appropriate corrective action has been taken · or 
that action ·an the- complaint is no longer 
necessary because, of intervening events. The 
chief judge shall transmit copies of his written 
order to the complainant and to the- judge or 
magistrate whose ca.nduct is !he subject of the 
complaint. 

(4) If the chief judge does hot enter an order under 
paragraph (3) of this subsection, such judge shall promptly-

(A) appoint himself and equal numbers of circuit and 
district judges of !he circuit to a special committee to 
investigate the facts and allegations contained in !he 
complaint; 

(BJ certify the complaint and any other documents 
pertaining thereto to each member ·of such 
committee; and 

(CJ provide written notice to the complainant and !he 
judge or magistral!l whose conduct is the subject of 
!he complaint of the action taken under !his 
paragraph. A judge appointed to a special 
committee under this paragraph may continue to 
serve on that committee after becoming a senior 
judge or; in !he case of the chief judge of the circuit, 
after his or her term as chief judge terminates under 
subsection (a)(3) or (c) o(section 45 of this title. If 
a judge appointed to a committee under this 
paragraph dies, or retires from Office under section 
371 (a) I of this, title, while serving on !he committee, 
the chief judge of"the circuit may appoint another 
circuit or district judge, as the case may be, to the 
committee. · 

(5) Each committee appointed under paragraph (4) of !his 
subsection shall conduct an investigation as extensive as it 
considers necessary, and shall expeditiously file a 
comprehensive written report thereon with !he judicial council 
of the circuit. Such report shall present both !he findings of 
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the investigation and the committee's recommendations for 
necessary and appropriate' action by the judicial council of the 
circuit. 

(6) Upon receipt of a report filed under paragraph.·(5) .of 
this subsection, the judicial council -

(A) . may conduct any additional investigation ·· which it 
considers to be necessary; 

(8) shall take such action as. is appropriate to assure the 
effective and expeditious administration I of the 
business of the courts within the circuit, includfng, but 
not limited to, any of the following actions: 

(i) directing the bhief judge of the district of the 
magistrate whose conduct is the subject of the 
complaint to take such ·action as the judicial council 
'considers appropriate; . 
(ii) certifying disability of a judge appointed to 
hold office during good behaviour whose conduct is 
the subject of the complaint, pursuant to ·the 
proceaures and standards provided under 
subsection (b) of this section; 

(iii) requesting .that any such judge appointed to 
hold office during good behaviour voluntarily retire, 
with the provision that the length of service 
requirements under section 371 of this title shall not 
apply; , 

(iv) ord.ering that, on a temporary basis for a time 
certain, no· further cases be assigned to any judge or 
magistrate whose conduct is the subject of a 
complaint; 

(v) censuring or· reprimanding such judge or 
magistrate by means'of private communication; 

,. 
(vi) censuring or reprimanding such judge or 
magistrate by means of public announcement; or 

(vii)· ordering such allier action as it .considers 
appropriate under the circumstances, except that (I) 

, in no circumstances· may the council order removal 
,from office of any judge appointed to hold office 
during good behaviour, and (II). any removal of a 
magistrate 'shall be in accordance with section 631 
of this title and any' removal of· a bankruptcy judge 
shall be in accordance with section 152 of this title; 
' . '-· 

(C) may dismiss the complaint; and 

(D) shall _<immediately provide written notice to the 
cqmplalnant; and to such judge or magistrate of the 
action taken under this paragraph.· , , ,,. 

(7) (A) In addition to the authority granted under paragraph (6) of this 
subsection, the judicial ·council may, in its discretion, .. refer any 
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complaint under this subsection, together with the record of any 
associated".-proceedings and its recommendations for appropriate ~ 
action, to the Judicial Conference of the United States. 

(B) In any .case in which the judicial council determines, on the 
basis a complaint and an investigation under this subsection, or on the 
basis of Information otherwise available to the council, that judge 
appointed to hoid office during good behavior may have engaged in 
conduct- · 

(I) which might constitute . one or more grounds for 
impeachment under article II of the Constitution; or 

(ii) which, in the interest of justice, is not amenable to 
resolution by the judicial council, the judicial council 
shall promptly certify such determination, together 
with any complaint and a record of any associated 
proceedings, to the Judicial Conference of the United 

· States. 

(C) A judicial council acting under autho'rity of this paragraph 
shall, unless contrary to the interests of justice, Immediately submit 
written notice to the complainant and to the judge or magistrate whose 
conduct is the subject of the action taken under this paragraph. 

(8) .. (A) Upon referral or certification of any matter under paragraph 
(7) of this subsection, the Judicial Conference, after consideration of 
the prior proceeding~ and such additional investigation as It considers 
appropriate, shall by majority vote take such action, as described In 
paragraph (6)(8) of this subsection, as it considers appropriate. If the 
Judicial Conference concurs In the determination of the council, or 
makes its own determination, that consideration or impeachment may 

, be ·warranted, it shall so certify and transmit the determination and 
the record of proceedings to the House of Representatives for 
whatever action the· House of · Representatives considers to be 
necessary. Upon receipt of the determination and record of 
proceedings in the House of Representatives, ,the Clerk of the-House 
of Representatives shall make available to the public the 
determination and any reasons for the determination. 

(B) If a judge or magistrate has been convicted of a felony and 
has exhausted all means of obtaining direct review of the conviction, or 
the time for seeking further direct review of the conviction has passed 
and no such. review has. been sought, the Judicial Conference may, by 
majority vote and without .referral or certification under paragraph (7), 
transmit to the House of Representatives a determination that 
consideration of impeachment may be warranted, together with 

·.appropriate court records, for whatever action the House of 
Representatives considers to be necessary. 

14.2 . A reading of the above provisions makes it evident that the system evolved in the US Is 
a fairly elaborate one, involving several layers/stages in the process viz., (a) Chief Judge of the 
Circuit, (b) a Special Committee comprising the Chief Judge of the Circuit and equal number of 
Judges from Circuit and District Judges (c) Judicial Council of the Circuit and (d) the Judicial 
Conference. The Judicial Council can order several measures (short of removal), as may be 
found appropriate. If, however, the facts and circumstances call for removal, the Judicial 
Council has to refer the matter to the Judicial. Cc;mference, which will examine the matter again 
and if it concurs with .the findings of the Judicial Council,. send the matter to the House of 
Representatives for·· initiating impeachment proceedings. At each stage, the matter Is 
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£pnsid~red afresh. This procedure thus is full of safeguarqs and ensures that there is no failure 
of Justice". Of course, it is obvious that the solution evolved in U.S.A. is peculiar to their judicial 
§ystem · but it certainly helps us in evqlying a §g!u\ign ~gnsistent with' our constitutional.sy5tell] 
11hd !he grourcl realities. The above procedure, it is evident, is not applicable to the_ Judges of 
the Supreme Court but only to Circuit and District Judges and Magistrates in the federal 

jwl!~!11ry. 

14.~ P.erformlince of higher judiciary in India: .. . .. 

~Qflling to the higher jµdiciary in India, its performance over the last 50 years and more 
has been extremely gratifying and admirable. It has evoked the admiration and appreciation_. of 
the world ,ommunity in general and of judicial institutions in particular. It has succeedecj in 
prot(lcting and prpmoting the public good by effectuating and expanding the horizon of the 
fundamental rights and by enhancing· the silnctity and releyan~e of the Dir~ctive Principle§ pf 
§tale Policy. It has produced some very brilliant and extraordinary judges - known for their 
l§s!m)ng, integrity ang devojjon to law as a means of enhancing public good -whom any. nation 
min IJ§-j~st!y P.ro~d . But there have been some exceptions too and in the recent years more 
§Y9h exgeP.!!Qn§ i!r@ ~oming to light. There has been, of late, public concern 'over judges note 
giJ§erving· working hours, being awaY. from court-work even without seeking leave, unduly 
gelaying · judgments and otherwise conducting themselves in an un-judge like f11anner. It is 
\hese few persgns whose conduct calls fpr disciplinary system so as to pr_e5erve the fair 
n~ll1~ gf !he jµcliciary. Such a system will protect tl1os~ unjustly ,iqcused. That apart, the very 
@xistenc<a of the sys\em will be 9 ~eterrent and will obviate the need to use it. .. 

' ' ' 
14-4 !)n9~rtainty as to the of_ meaning of "proved misbehaviour": In India, a question 
may arise, what is "proved misbehaviour" contemplated by Article 124(4)'and whether there Is 
!lny remedy against undesirable behaviour not amounting to "proved misbehaviour". Indeed, 
this is nqt ~n easy guestion. Since the expressign is not definecj by the Constitution gr by any 
i§W m9ge by P§r!i11ment and it is left to the Parliament alone to apply its interpretation as to 
what ii flleflrs in a given case, we are left in a very uncertain situation. For e~ample, whether 
not observing the court hours ang fmlding, th~ court at one's own pleasure or not delivering 
judgments for yeilrs tpgether amounts to "misbehaviour" within the meaning of Article 124(4)? 
§irnilarly, whether -rns§rv!rg judgll]en!§ for years together and leaving them un'.disppsed of till 
their retirement or transfer, as the case may be, amounts to misbehaviour? It is difficult to 
·~nswer these questions. But one thing can be stated with certainty: bribery, misappropriation, 
Gommission 9f serious crimes or crimes involving moral turpitude _while in office and acts of 
ireason do certainly constitute "misbehaviour" within the meaning of Article )24(4)., In the light 
of this uncertilinty and_ a!so because the impeachment process has· practic~lly become 
unrealistic, we h,we. tg evolve standards to de\ermine "proved misbehaviour" in Article 124(4) 
so as to enable us to appreciate what is undesirable behaviq11r no\ amp~nting to "proved 
misbehaviour", ' • 1 

14.5 N~e~ ,!o ~vc,ly~ !'ffectiv~, m~as~res to deal with bad behaviour or deviant 
beh,W!P1.1r n<;>\ arno11n!i!lg to ''.f11isbehaviour": Subject to taking a final view at a later stage 
l.e, after consjderjng the responses received, we may, say, for the purposes of this Consultation 
Paper that ''prover:! misbehaviour" in· Artii;le 1g4(4) means (a) committing an act which· could be 
,in offence set out in the Prevention gf Qqrruption Act, 1988 (b) committing an act which 
amount to ~n offenge involving moral.turpitude (c) committing an act which may amount to any 
ofUie offence§ under Sections 121 io 124-A, 153-A and

0

153-B of Indian Penal Code.- Fcor 
these acts, rel)1ov9J; shall be the· n9rmel punishment.. Other undesirable acts and condu~t 
lncons!&tent with the dignity 9f the office of e Judge of High Court shall be t(eated as 'conduc! 
unbecoming of a judge' but not amounting_ to "misbehaviour", The next question is what is 
sanction against conduct unbecoming of ij -judge not amounting to "misbehaviour" as defined 
hereinabove. It cannot be denied that it h~~ _become neqessary to prescribe some procedure 
for this kind of bad b~haviour or deviant behaviour. No~e· exists a~ at P,resent. For exampl~, 
going by reports emanating from respectabl!' quarters, a few Ju~ges of the High Court do not 
come to Court at the appointed hour and gq ~ot sit till the hour ihey are supposed to s·it. They 
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come at their own sweet will arid rise also at I.heir will. Judgments are not delivered promptly. 

· Cause-lists are manlpulated':in··the sense ·that ·he·avy matters are directed to be placed at the 
:bottom ot the. list. arid light matters ta.ken up. Lawyers refer to a practice of some Judges 
directing the listing of ·particular cases before tliem without reference to the Chief Justice - arid 

· the Chief Justices (who·'are invariably from. another High Court) are quietly a·cquiescing in: the 
practice because theiao not .wish to offend any Judge and invite or provoke controversy. A 
few Judges, with an. eye on- populism showing injudicious liberalism in admitting· almost all 
cases and liberally granting interim relief .. This not only contributes enormously :10 the work 
load in the High Courts but also· causes grave' prejudice to public interest and·administratiori of 
ju~tice. In such a situation, it will be unreason'able to be astonished if affected parties, be .they 
private litigants or public bodies raising eye,breiws'and even voicing muted suspicion on judicial 
motives'. There are 59me complaints that some judges<even Chief Justice are not seen to keep 
a distance from cenires· of pJJliticaC powers :whlch would be conducive to the image of the . 
neutrality. It i.s well to rel)lember that judiciary cea.ses to be an effective instrument if its image 
and reputapon for integrity and Tndependerice ·-~u.ffers.. There cannot be a greaier dTsaster to 
our polity than this. A few among _the Judg·es ,have conveniently fqrgot the· qualities required ~f 
a Judge. When Justice Frankfurter retired !rpm the_ U.S: Supreme Court, New York Times 

· wrote an editorial, saying inter-alia: "History will find greatness in Felix Frankfurter as a J~stice, 
not because of the result he reached bur because of his attitu.de towards the process of 
decision. His guidirig lights were detachment, rigorous integrity in dealing with the facis of a 
case, refusal to resort to unworthy means·, no matter how noble the end, arid dedication to 
Court as an institution." The result of not adhering to the standards is that in spite of incieasing 
the Judge strength, the arrears are rising.in several High·.courts. We do not intend to create an 
impression that everyone or all the Judges· in the High Courts, are doing this. A fewrriay be 
doing it but that is affecting the work culture of the Court and is tarnishing the image of the· High 
Courts. Lack of self-discipline and commitment io work among ·some of the Judges. is leading 
t~ their disinterest in judicial work. Judges are supposed to work not for salary but to take the 
office as an honour and as· a call of national duty; unconcerned with any other considerations. 
Though there are not many cases of deviant behaviour, few that are fouling the atmosphere. 
The Supreme Court did hold that Judges . can be prosecuted under the Prevention of 

')· Corruption Act subject to the rider that in· _the case of a sitting Judge, permis~ion of the Chief 
Justice shall be obtained before ·taking. proceedings . against him · under th.e Act. • Vide 
Veeraswami vs Union of India (1991 (3) · S.C;C. 655]. The exercise of the power to punish for 
contempt of court increasingly been· seen·. as- a means of suppress.ing all criticism. Justice 

·· Frankfurter had said about, such criticism .:: no doubt in the context of the First .Amendment to 
the· U.S .. Constitution: , "Judges· as person or courts as institution are entitled to no greater· 
immunity from criticism' than other persons orinstitutions. Just because the-holders of judicial 
office are identified with the interests of.)usiice, they may forget their common human frailness 
and fallibilities. There have sometimes·been rriartinets upon the Bench as there have also 
been pompous wielders of authority who have used the p;iraphemalla of power in support of 
what they call their dignity. ·Therefore;-judges·must be kept mindful of their limitations and of 
their ultimate responsibiliiy'.by a vigoro~s· streanhif criiicism expressed with candor however 
blunt".· (Bridges v. California (314 i:J.S. 252 at 289-1941). Judges were expected to be "a body 
iif men who were· to be the depositories of law, who by their disciplined training and character 
and by withdrawal from the usual temptations of private interest may reasonably be expected to 

. be· as· free; impartial and independenl'i1s !lie lot of humanity will admit. So strongly were the 
· • framers of the Constitution bent on secu'rfog ii reign of law that they endowed ttie judicial·office 
. with extraorilinary safeguards and··prastige: ..... That i~ what courts are for". (U.S. v. United 
· Mine Workers of America 330· U.S.-258 at 308-9). ! · · · · 

~ - ' -: 

14.6 · Need for effective measures to deal with misbehaviour of Judges: ·11 has 
become imperalive · to check undesirable· and unhealthy tendencies in the judiciary. · The 
present procedure of impeachment is totallfinadequate and for various reasons is impractical. 
According to some ·1egislators/Parliamentarians. · and other holders of high executive offices, a 
"nice" Judge is one'who ca~.be approached by them in'matters of.their interest. · 

. . ·1 . : . ' 

14.6.1 ' After a greai'deal-of cogitation and with anguish in our hearts, we suggest ihat 
some effective· measures ought be evolved tci. rectify the above mentioned situation: One 
measure suggested is the following: 
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14.7 How complaints of ,·deviant behaviour should be dealt with: it committee 
comprising the Chief Justice of India and· four senior-most Judges of the Supreme Court should 
examine complaints .of deviant behaviour of all kinds and complaints of misbehaviour and 
incapacity•. Their scrutiny'at this stage would be.confined to a~ertaln whether (a) there·is no 
substance in the compi;c,ini o,r (b) there is a prima. facie case calling for a fuller investigation and 
enquiry or (c) whether it would be sufficient to issue a warning to the erring Judge or give othe'r 
directions to ·the concerned. Chief Justice regarding allqtment of work to such Judge or to 
transfer him to some other ·court. If, however, they find that the matter is serious· and Iha! ii 
calls for a fuller investigation or enquiry, !hey .will refer !he matter for .a full enquiry to the 
_committee (constituted. under ihe Judges' Inquiry Act, 1968). The .committee shall tie a 
permanent committee and not cine constituted for a particular case or from case to case, as is 
!he present position under Section 3(2) of the Act. The·committee· shall be constituted by the 
President on !he advice of the .Chief Justice of India. Their term and other conditions of service 
shall be such as may be specified in the notification constituting the committee. The committee 
shall,enquire into !he all.egation against the Judge in accordance with the procedure prescribed· 
by the said Ac!, ·i.e. in accordance with sub-sections (3) ,to (8) of Section 3 and sub-section (1) 
of Section 4 of the said P,.cl ahd submit their report to the Chief Justice of India. 

' 
14.8 The question th~n arises as to who should take appropriate action on the basis· of the 
report submitted by the enquiry committee. The two suggestions for consideration are: 

(i) The present method. of removal by Parliament, in accordance with the existing. 
relevant provisions of the Constitution; or 

(ii) The report should. be considered by the. full court of !he Supreme Court. The 
full court_,shall lake· a decision whether (a) the Judge concerned ought to be 
exonerated of. the charge or the charges levelled against him or (b) whether 
any charge or charges 'are, established against him and if so, whether the 
charges held proved are so serious as to call for his removal (misbehaviour) or 
whether ii should be sufficient to administer a warning to him · and/or nia~e 
other directions with respect to allotment of work to him by the concerned Chief 
Justice or to transfer him to some other court (deviant behaviour not amounting 
to misbe.havjciur). If . the decision of the full court of the Supreme Court is to 
remove the Judge,. the recommendation to tl)al effect shall be made by the 
Supreme Court to the 'President of India who shall pass orders accordingly. 
The decision· of the Full Court of the Supreme Court means the decision 
arrived at by two-thirds of the Judges of the Supreme Court present and voting 
and a simple "majority of the total effective strength (and not sanctioned 
strength) of !he Supre[!le Court. This procedure shall equally apply in case 
of Judges of lh.e _Supreme· Court as well with this qualification Iha! the judge 
against whom complaint is received or enquiry is ordered, shail not participate . · 
in any proceeding affecting him. · " · · . 

' 14.9 . One would be inclined lo think:lhal ordinarily speaking, a Judge with any decency in 
him, and· any one with self0respect, would resign, once the Judges' Committee records a finding 
against him on any charge/allegation and that ordi_narjly speaking again, there would be· no 
occasion for.imposing any corrective me~sures·or for recommending his removal.. 

14.10 Pros and coris of the methodology, suggested herein: Of course, ii is equally 
possible that some people may think that the present mechanism for removal of a Judge of a 
High Court or Supreme· Court is adequate and !hat ii does not require any change. They may 
believe that the procedure proposed herein· seriously undermines the independence and status 
of !he. Judges of the High Court and Supreme Court. They may· also say that by this procedure, 
the Supreme Court would become an administrative superior exercising di_sciplinary jurisdiction 
over the High.. Court Judges which was never contemplated by the Constitution; by conferring 
!he appellate jurisdiction on ·Supreme· Court, II does no! become· an administJ:ative superior to 
High Courts and so o.n. Of course; the contrary argument would be that by conferring such . ' 

• (Every complaint should be supported by an affidavit and should clearly disclose the name, designation 
and addi-ess of the infonnant/complainant. 'Complaints· not' adh·ering to the said requirements shall not be 
entertained). ' 741 . > 
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jurisdiction,. the Supreme Court _does - not become an administrative superior, just as the 
Parliament is not constituted, the administrative_ superior of the High Courts and the Supreme 
Court by empowering it to remove thejudges by the process of impe_achment; indeed, it may be 
better to vest the power to; recommend removal and the power to make other appropriate 
directions in a judicial body (highest court in .the-judicial family) rather .than vesting ii"in a 
political..body like parliament; the procedure evolve<j in U_.S.A similar to the ·one. suggested here 
has. not c_ompromised the independence of the ,federal ·judiciary. The present, solution -
wherein .the only and extreme remedy of removal, has practically become impractical besides 
being a purely,political process. It.ls not also in the larger interest ofihe judi~iary. 

14.11 We have pondered over all tj,ese contending arguments. We are ·01 the provisional 
opinion that some procedure akin to the. one obtaining in-\~e.U.S.A.,may_ be necessary to deal 
with the few deviant elements in the judicial family. Indeed, we w)sh, to be instructed in this 
behalf by -public opinion. Can you find anoth~r or a better procedure_? In suggesting a .c~ange 
in the mechanism relating to removal of a Judge of a High Court or of Supreme Court and in 
suggesting other measures in that behalf, the Commission is actuated by a concern for 
preserving, protecting and promoting the independence of judiciary - the corner stone of our 
Constitutional -system - its reputation,. its image and Its integrity. It cannot be denied that 
procedure for removal of a Judge is one of the facets of the indep~ndence of judiciary. The 
Commission is keenly aware of the need to strengthen and_ enhance such independence. At the 
same time, the commission- cannot but take notice of rising trend of puqlic opinion as to the 
perceived,•propensity_ towards , deviant behaviour among a few members of judicial family. 
Independence of judiciary and the security of tenure ls_.n_ot-a licence tor dev_iant or capricious 
behaviour - a total misund~rstandl~g of the very cp~cept of judicial independence. The 
aforesaid suggestions are made not with a: view to cast .stones at the judiciary but out of a 
concern for preserving and enhancing its independence ~~d reputation. It is because of what 
experience has taught us- th!lt we have suggested that the power to deal with -deviant behaviour 
should rest In the apex- court and in apex court alone. We have also suggested retention of the 
procedure for conducting enquiry, Into such charges, devised by the Judges'. Inquiry Act, 1968, 
as well as the mechanism created by the said Act; indeed we have tr_ied to make it permanent. 
The Commission has consciously excluded· any role for the executive or any member of the 
executive in this mechanism - as it ought to be. There may be room ,for executive say in the 
matter of appointment but it is totally impermissible In_ the matter of removal or in disciplinary 
matters. _ Once appointed, the judge is supposed to be )otally independent which includes 
inclependence from executive Influence. 

14.11.1 The Commission is of the opinion that the mere-creation and existence of a mechanism 
as suggested herein should Itself operate as, a check-against deviant b~haviour. Where, 
however, deviance occurs, it is necessary that It is dealt with approp_riately. 

14.11._:? It- is,_clear _that if any of the above proposals Is to _be Implemented, the relevant 
provisions of Article 124 may have to be-amended, appropriately•- may be, certain new 
provisions may also have to be Inserted, · 

' , 

, 

l ' 
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tlUESTIONNAIRE 
on 

su·PERIOR JUDICIARY 

Part I: Procedure for ,appointment of Judges of th'!-Supreme Court and the High 
~~ .. ' . -

. •. 
1. Should the pre-S.P. Gupta situation be revived - which means the primacy of the Chjef 

Justice of India and .no obligation to consult ,other Judges, though, ,as a matter of fact, 
, ,, 1 • " ;1_ • l 

such consultation was done In every case? . 
Yes-- D No D 

,-
2. Should the position adumbrated in S.P. Gupta be restored - which means'•no primacy' 

of Chief Justice of India - and, of course, no collegium. 
Yes D No D 

3. (a) , Whether the collegium proposed tc;, be· created by the Constitution (Sixty-
seventh Amendment) Bill, 1990 is the appropriate one? 

Yes □ No □ 
(b) And if yes, what is your opinion regarding the changes suggested in it by the 
Arrears Committee (1990)? 

Yes t:J' · ·;No.·, .. □· 
I- il 

4. (a) Whether, in yqur opini1>n, the 'c!J!legium' suggested by the 1993 a,nd 1998 opinions 
!. of the Supreme Court - (the. 'colleglum' created by the 1998 opinion is indeed more 
'brCJad-based tha~ the one: suggested in \he 1990 Amendment Bill)- is-adeqaate to 
. meet and satisfy the requirements of a competent and independent judiciary or does it 
require to be modified? " · · · ·,. 

(b) If the. existing 
mechanism? 

Y,es', D No D 

I 
· (Not more than 200 words) 

mechanism is to be modified, what should be the alternate 

I 
/Not more than 200 words) 

5. (a) Should a National Judicial, Commission (NJC) be _constituted? 
Y~s D· No O . 

04 

bl If vour-answer to the above is YES, then suaaest the composition of NJC: 
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(c) Should the composition of NJC ·be· the same ·as contemplated by the 
Constitution (Sixty-seventh Amendment) Bill, 1990? 

Yes □ No . □,·, 

(d) If not, whether its composition be changed io incl4de the Union Minister. of Law 
and Justice and/or one or two other members? · · 
· • Yes D No D , · 
Note: (1) Two· alternative models of National Judicial Commission (apart from the one 
suggested in the Sixty-seventh Amendment Bill and the 1993 and 1998 decisions of 
the Supreme Court) based upon the theory of predominance of judiciary, are set out ,, 
hereinafter to enable you to indicate your choice. They are: G 

(a) 
(b) 

(c) 

(a) 
(b) 

(c) 
(d) 

· The Chief Justice of India. 
.. 

Four senior-most Judges of the Supreme Court next to the 
Chief Justice. 
The Union Minister for Law and Justice. 

The Chief ~tlstice of India. 
Four senior-most Judges of tlie S_upretne · Court, next to the 
Chief Justice. 
The Union Minister for Law and Justice, and 
Two Individuals (former Chief Justices/Judges. of the Supreme 

. Court, eminent "jurists or· former Chief Justices· of the· High 
Courts) to be nominated by the' President of India in 
consultation With the Prime Minister of India and the Chief 
Justice of India. 

(2) In .the matter of appointment to the High Courts, the composition of the 
National· Judicial Commission shall be the same, except that the Chief Justice of the 
concerned High Court shall be an Invitee while considering appointment to that High 
Court. 

6. (a) Whether the proposal -for ,a National ·Judicial Commission [as indicated .in 
Question Nos. 5 above, I.e. with the involvement of Executive and/or certain nominees] 
is an improvement over the existing methodology? 

Yes' □ No □ 
(b) Or would it be a retrograde step? 

Yes · No □ 
·(c) In this connection, It . may be remel)'lbered that members of .the' subordjnate : 
.judiciary are selected by the .High Court (aJlpointment orders being. issued formally by 
'the Goveinmerit/ Govenibr) as pointed out: hereinbefore. Under the 1993 and 1998 
·decisions of the Supreme_ C.ourt;- ·selection , of Judges of Supreme Court arid, Htigh 
Courts 'has als_o been vest~d. in- judiciary• alone. . Should not this,methodology be ·given 

. some more time before.judging its merit? : . . 1 

,: • t · .. .. . r !. _ t~-
Yes D. · No Q, 

I. 
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(d) Are frequent changes In the methodology oi1pp9in~ent process advisab·I~?. -,;,! •. 

. ,Yes.. . D : .; ·~~} ; Q / .. ; :· . · ' , ,:~'.; ·<i 
- . ·. · .. :\/,, ..:: : . 

(a) So far as the initiation of proposals· is 'conc·emed; should the proposa_ls 
emanate only from the Chief Justice of India in the case of appointment to_ Supreme . 

• • • ·• l 
•Court? _. .. , ,:, 

t,· ., 

Yes D . :' t•io ,, :[] 
' • 0 

• ;'!; ' . ~,: . . ' . ' ,. . ' ' , . 

· {b), ' In the case' of. High court, should· the proposal be irilfiated only by: the Chief 
, Justice of the Court m: by the Chief Justice. in .consullation with the two senior-ni,ost 

Judges·of that Court? ' · · ~ 
. . ' . 

Yes No. □ 
Note:: A distinction i,n the case of the High Court may 'be ,called tor' in as muc!J as in the 

proposed National Judicial Commission, only the Chief Justice of the High Court would 
· be an .invitee and ,no other Judge. Hence; it would be ·more apprbpriate to provide that 
in the case of High Court, the name should be initiated ·by the Chief Justice and two 
senior-most Judges of the High Court. This· question is relevant only in case a National 

- Judicial Commission (with whatever composition) is constituted. 

{c) , Wh.ether every member of the Commission be.entitled to lnitiate,proposals? 
. Yes , D _ · No D · 

8. , {a) Is it to be provided that the National Judiciai Conimis;i~n 'will consider the 
recommendation so made as provided . in the note below Question No. 7 and shall 
render their advice to the President and that the President shall, make the appointment 
accordingly? 

Yes □ No • 0 
{b) Should ii· be provided that it shall however be open to the President to ask for 
reconsideration of a particular name along with reasons, if any, in support of his view 
and that if on such reconsideration, the National Judicial Commission reiterates its 
recommendation, the President shall be bound to make the aP.pointment? ' · 

. . '. . ' ' . ' 

• Yes □ No 

9, Do you· wish to -make. any other suggestions relating io proc~dure of appointment of 
judges? If so, give details hereunder, · . · · .':' ', 

. {Not more than 200 words) 

'' 

\ 
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Part II: 

10. 

0 

Age of Retirement 
' . 

In the United Kingdom, the age of retirement for Judges of the High Court aria the 
.-i::ourt of Appeal is the();ime, _namely, 75 years. In India, h_owever, \he . age of 
retirement of a Judge of !lie Supreme Court is 65 years wheyeas the age of fetiremen! 
of'a Judge of the High Courts is 62 years. In order to attract Judges of the High Court 
who really wish to Work with tlevotioh in the Supreme Court, it i§ felt that It would be 
reasonable to prescribe a uniform age of retirement, say 65 years, for both the Judges 
of the Supreme Court and of the High Courts.- Do yi3u agree with this suggestion? 

,-5; 
Yes p,.□ . - No □ 

" 11, Now-a-days, retired Judges/Chief Justices of the High • Courts/ Supreme Court are 
appointed to _ various tribunals and other statutory/non-statulciry bodies. In order to 
eliminate Irrelevant considerations and favouritism as also to safeguard the 

• , independence and integrity ,of the ju_diciary, it is _suggeste9 that, while makinQ 
. appointment.of retired Judges/Chief Justices of the Supre111e Court, the Chief Justice of 

India should be consulted .and 'iri the case of appointmerit"of a retired Judge or Chief 
_Justice of the High Court, _the Chief Justice of that High Court should be consulted. . .. ~ . . -· . . . 

(a> Do you agree with the above suggestion? . . ' 

Yes □ No □ 
(b} In case the answer to part (a} is in the negative, please state the 

specific rea~ons for such disagreement. .•. 

·: (Not more than 200 words} 
12. Should consultation ·with the Chief Justice of the High Court/Ctiief Justice' of India be 

made mandatory where retired judges/judicial officers are sought to be appointed to 
tribunals/statutory and non-statutory bodies? 

Yes D · No D 
13. Do you wish to make any other suggestions relating to the age of retirement of Judges 

of the Supreme Court and of the High Courts? If so, please give details. 

(Not more than 200 words} 
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14. ,., ,.oci you·wish 'to make,any·other· suggestions. relating to ttie .appointment of retired· 
· judges/judicial officers who are sought.ta beai~ppointed · to ,tribunals/statutory and non• 

·. statutory bodies. pJease give details. 

·(Not more than 200 words) ., ,_ r: "- •,.; .,'° l ' 

: i.::;· r;::~1, '.-..:'J ·>·i i~ -, • •f:. 

Part Ill: 
t',.._ ~! '·, • p, • ! -,, :- .• jl _,•.~,:.. l I, ~...-;:• /• •·,, 'I; 

Whether the policy'of tra~;fer cif High Court J'udg~ii needs',fo be reviewed?· 
,;1~:.·•.1· r.-:~-·ve~ -:~ 0::1.11•1t•No ,•.-:·[Ji l',.r _J, ·~-,-, 

. 'I • 

(b) If not, should the.presenf policy cor\tinue_?, , ' 1 

16. 

di ti :, ·~ .,,. Yes·-· I 'iQJ;'(,i •' Nd; '; ,' □ '\· ! .\' 
~•,.•,,!.,,~:;•' ,, .7~~••':,,,.i;1,_:l1,'1~i; _-- ,.;1 /., 

(a) Whether the p~llcy ·of having ·a Ghief Justice of High Court from outside the 
State should be continued? ; · 

;.;,.,t_ -~ ::,; ,.;~,•-•:-,,.\·.";i,r -:-:, .-,:t,-~i~t.·. '••1 1"l ': 1_.,,. :1 
. : . ~10. ,:!,,' ... ~ .· ,,_I ~-IG Yes ,_' □ ··>:iNb 'OJ,,; ,or·!·," 

·•:·l) •'· ,. f •. ,... 

r· (b) . If not, should this policy also be disconti~ued? _ 
' 

Yes No i 0 
17. Whether the principles enunciated in SCAORA v. Union of India (1993(4)8.C.C. 441), 

as supplemented by Ashok Heddy v., U~iori of, India (1994 · (2) S.C.C. 303) be 
~ reviewed? - ---··- e-~~- • --~ ........ ..\ 

,--,':·_•.>WiJ{'"l" ;J,~i11-_.•••r•:i:; 

Yes No D 
18. Do you wish to make anY- other sugge~tions: relating to transfer of judges. of the High 

Courts? lfso, please{Jive details. · 

(Not more than 200 words) 
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-Part IV: ,ProQlldure-for chlcklng clevlant bohavlour and removal of the,Jµdges of•:, -
the High Court and the Supnirill Court · · . · · · · _ . 

, 
19. ·- (a) - Whelher there 18. nHd _for_ c;reating--e· .new mechanism to check 'deviant 

. behaviour among Judges or whether the pies,eirt dispensation should continue? 
New mechanism needed O Presentdlsper\sationshould continue . •D 

' .20: 

(b) Whelher, Iha only s_am:tlon, in case of deviant behaviour, or incapacity, should 
be removal alone or whether other types of measures, not .amounting to rempval, 
should be Introduced? · 

Removal alone· 0 Qther measures 
,-

.(c) ·1( ~ew ~asures an, to be eyolved, should the. power to Impose those 
measures be vested el(cluslvely In _the-~reme Court as ~gestedabove? 

.- Yets U No ·LJ 
, • JiiJ• • • , . ' :,- l: . 

'·Are you In favour of craatlng e new mechanism [to remove the Judges of High Court) 
enll ~st!r:is It In the : Supn1_111e Court, , as. suggested herelnabove?, {This I means . 
exclusion of Perllament allligelher from the procedure for i:emoval of Judges) 
' . . - ' 

No □ . ' ' .. . ' .. , ' 

21. Should the. recommendation of. the Supreme . Court, whether if be for . rerooval;" 
exoneration or any o)her kind of punishment, be bil)dlng UP.Qi! thli President?_ . · 
. • • . · . Yes , · D .. No O , ·•- .. •. 

•• . • I 

. ( ' ) Ir,.,.' t ',i; ,., " ,', ' . 

22. if you wish to make. BOY. other suggestions relating to procedu~. for checking devlarit 
behaviour and removal of the judges 'of the High Cgurt and the Supreme Court, give ' 
detalls hereunder. , . ,. · · · · 

\ . ' 

(Not more than 200 wo~), 
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(xii) Court Language: Recording of the deposition should be: (1) 
·Regional Language '.(to be· recorded by the Court Officer); and (2) 
.E.ngllsh (by the Presiding Officer). · ' 

VI. Some relevant considerations 

12. The National Commission to Review the Working of the Constitution Is of 
tlie oplnlori'that while examining the jdea of All-India Judicial Service the following 
factors may also have to be kept In view:-

(al 

0 

(b) 

Whether the creation of AIJS would lead to further erosion of the 
powers of the Staies whose powers under the present 
dispensation are not many. By virtue of several entries In the 
Union List (which provide for the Union taking over certain 
subjects within the State· List In case the Parliament declares II 
to be expedient In public Interest) · and as a result of the 42nd 

Amendment to the Constitution, the powers of the States have 
already baen adversely affected. Is It advisable to diminish 
them further by taking away the power of selection from the High 
Oourts' and by vesting It In a Central body? 

The provisions of Article 312 of the Constitution as amended-by 
the Constitution (Forty-second Amendment) Act have really 
created a problem. According to clause (3) of the said Article, 
such service shall not Include any post lnf!lrior to that of a 
"district judge" as defined In Article 236, Now if the Idea Is to 
Induct bright and young persons to the service from the age 
group 24 to 30, such persons have to be posted soon after 
selection and training as district Judges. District judges not 
only try serious criminal cases like murder and dacoity but also 
exercise appellate jurisdiction In both criminal and civil matters. 
They also exercise original Jurisdiction In certain civil matters. 
Would It be advisable to entrust the direct recruits of the said 
age group with such vast powers and would they be able to take 
upon such task? However if the idea Is (as recommended by 
the first National Judicial Pay Commission) · that- the direct 
recruits are to be drawn from the age group 35 to 45 would there 
be any Improvement ov_er the present position? This Is·. 
because age group 35 to 45 means that they are all practicing 
lawyers. If a practicing lawyer does, not make good in his 
profession by the time he reaches the said age group, it means 
that he Is no good. In other words, a practicing lawyer who has 
made good by the said age in the profession would not like to 
Join the AIJS and face the prospect of being posted to some 
other State and subject to transfer from time to. time. Indeed 
that Is the present difficulty faced by the High Court as well. A 
lawyer who is reasonably Intelligent and competent is bound to 
establish himself In profe~slon by the time he reaches the age 
35-40. Such a lawyer . Is not generally Inclined to leave his 
pra~tlce and Join the service as district Judge where he Is likely 
to be transferred from time to time even though within the State. 
That Is the reason why many competent people are not coming 
forward to join the service, and If the service Is made an All-India 
service, with the attending possibility of being allocated to any 
other State In India, and then again transfers within that State, 
would they not be all the more reluctant to join such a service? 
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,,, CHAPTER·! ... :· a· 

INDEPENDENCE OF JUDICIARY IN INDIA 
BASlC STRUCTU~E., SCOPE AND WID,:H 

•• • ' • ·, ' , •' ' •. '• , , ' ·-· , " • • , ,1; t'•"" , , 

1.1 today, the Judi~iary in lndi_!! 'is blamed for the: huge_oacklog"of"c;:as~s., It isUme that the 
public is made aware that during th·e last 50 years· after iridependeni:e, little· attention has been 
paid by the Government for improvement of the infrastructure of the Judiciary. There is a dearth 
of ,Courts· arid Judges and of buildings both for·.Courts and. Judges and officers and staff. In 
several cases even minimum facilities. have· not' been given. "The. reason is, that• there ,is no 
planning.and proper budgeting of the Courts'-requirements in ·consultation with the .Judiciary ,is.is 
dcirie iri other countries. Nor is there-a long range Plan or at least a Five:Year !"Ian, The result.is 
!fiat nicist courts are over burdened with cases on the civil and criminal side. Delay results in a 
§efi!ius· irifractiori of rlght to speedy trials; to ,vioratron of humao rigllts,in, v~rious _cases. A stage 
has reached when the parties are.thinking oftakin·g the law into.their·hands. , · _ 1 • 

I ,, • , •! . . 

1.2 . In th~ _above scenario, it has, become. necessary, to go into the -~~bject ,of 'financial 
indepenqence' or 'financial suppor:t'. of t~e Judiciary in India at some dengtl1, ,on. a. c91J1parative 
basis and also to consider the ne,ed for adequate provision forthe.Judiciaiy a_s a 'Plan' subject. 

'. , : , , , !,· .. ' . :11 ' • 

-1;3 The Commission shall ~rs! refer to certain fundamental conc;epts, ,. 111 a numbe(-.Of 
, judgments of the Supreme Court,. it has been laid dowr:i:that the indepef!d/mce-,9.f-_the Ju.diciary is 
·part of the l:lasic stru_cture,of oµ_r Cons\itution, - In S.Pi:Gupta.,ys .. Union of. India & Another [1 ~81 
-Suppl. SCC 87 ._at Ji· 223], Bhagwati, :;J, ,(as he ·then. was) observed, !(lat .,"The concept _,of 
independence 'of-the judiciary is a noble-concept ,which insp!res tl]e consti!uli9rial sch~me _al]d 
constitutes the foundation on w_hich rests the edifice of our-democratic polity," In the same case, 
Fazal Ali, _J. stated (p.408) that "it ~as, hqwever, not been· ,dCJubted by counsel for any of lhl3 
parties that independence of judiciary is doubtless a basic structure· of the Constitution"._ Again .in 
Shri Kumar Padma Prasad vs. Union of India_& Others [1992(2) SCC 428 at446 and 456], Kuldlp 
Singh, J observed.that the "Independence <;>f the Juqiclary i_s1the basicif~,iture, of the Constitution'.'-

-, , , . • ' • '"1,-lr I, , ) 0 , ' •, • 

1.4 The independence _of the Judiciary is not confined to the Judges in the Subordinate · 
Judiciary but extends to the staff as well. -

' ' . . ~ . ! J : 

1.5 In Union of India &-Others vs. ,Pratibha Bonnerjea &·Another.,[1995 (6) SCC 7~5] ,the 
Supreme- Court stated "from Jhe· schen;ie, of,_lhe.,Constitu_tion it _is obvious that th~. Consti_tutjon
makers wera evidently_ keen to ensure that-the judiciary was independent.of ihe_Executiv~ •. The 
Constitution has tried to insulate the :Judiciary from outside influence· both from th~ Executiye and 

.the Legislature. Articles 223 \o 237, in Chapter VI in· Part VI of-the Constitution dealing .with.the 
· courts below the State Hig~ Court also show that the Consti\ution,makers w~r~, equally keen to 
insulate even the subordinate judiciary. Not only the Judges but even thii staff members are 
insulated from·executive influence as is evide-nt from Article, 229, ... I1-was also ~o observed in High 
Court of Judicature at Bombay vs; Shirishkumar-Rangrao Patil & Another [199_7 {6) SCC 339]. : 

' ~ ,. ' ·.i • 

1.6 ·lndepe:ndence of,the Judlciary,deals ,with the--independence .. of the1 indi~idual Judges in 
relation. to their appointmentHe.nure, payment of salaries • and · also_ non-reirp_oval exc~P,1- by 
process of· impeacf)ment. ,The independence has. also other facets, ir;,c:lu_qing the., 'in~ti\ulional 
independence of the J~_d/ciary'. One of the accepted facets of 'institutional indep'endenc!l' is the 
one concer~ing the financial resourqes and .financial freedom or autonomy that is-to be given, to 
the Judiciary. Today, this concept has been developed and accepted in most of the democracies 
governed by the,ruleof law.· The doctrine of separation of,po_wers has:b_een suitably modified and 
adjusted to achieve the above, goal of financial freedom ·of the,Judiciary. The principle,of judicial 
independence is;,almost universally 1accepte~. Initially it is necessary- to refer to. resolutions of 
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international bodies under the aegis of the·-!.JN and··to'resolutio11s passed under·the auspices of 
the International Commissi_on of Jurists. 

CHAPTER 11 

. RESOLUTIONS .OF, U.N. SUB-CO_MMITTEES AN[! INTERNATIONALJl,!RIST 
. ORGANISATIO~S: A CHRONOLOGICAL REVIEJIV OF RECENT EVENTS 

2.1 The- International Commission of Jurists enjoys consultative status with the United.:, 
Nations Economic and.Social Council (UNESCO).and·the·Council of-Europe. (A historical review·. 
-is also available in · Dr. ~himon Shetreet!s: "Independence of the Judiciary, The Contemporary· : 
Debate";1988; pp.396\etc.)" · · . . . • - ' ' ;J, ' - . '. ' 

2.2, The'first ·lhternatiqrial Congress sponsored by th·e International Commission of· Jurists 
(ICJ) was held in Africa iri 1955 and it projected the dynamic concept of the 'Rule·of Law'. Then 
came ttie International Congress of Jurists held in Delhi in January 1959, in which 185 Jurists 
•from.53 countries participated. This Congress was the· culmination of two years of-preparaiion by_ 1 
the ICJ ·secretariat;' ICJ Natiori Sections 1and· Working Groups in many countries. The ·resolution · 
of this Congress is known-a·s the''Declaratlon of Delhi':The Congress constituted four committees 1 

on (i) the Legislature and the·Rule of Law; (ii) the Executive and the Rule of Law; (iii) the Judiciary 
and th~·Legal Profession under the Rl,l).e of Law; (iv) Criminal process and-the'Rule of Law. The 
four:th of 'the;'C6niniittiiles stressed in ·crause X on -the "access to ·raw for both rich and ·poor'\ 
Thereafter/the African Conference on'\he Rule·ofLaw tqok. place·at Lagos in 1961 where 194 . 
Jurists from 23 African and Non-African·-nati0iis met. This Conference-while affirming the• Delhi'. 
iesolutiori"cin R_ule of-1.:aw declared that these principles were of universal application. Clause 7 of 
the resolution•of Committee Ill reaffirmed Glause X of-the former Committee of-New·Delhi ·relating ' 
to the need for "equal access to law'for both rich'and poor alike"',;md provision for' legal aid in civil 
and criminal matters:· ·! · · · · · 

' ; :. .... ~-,-

' 
2;3 ,. 'The next Conference Of-the ln!ernational Congress of Ju_rists on the ~ule of Law was held 
in Rio de Janeiro in December, 1962. ·Then came the Conference of Bangkok, held in February 
1965. · . • ' . . 

2.4 .. .. Th_ereafter, ,the U.N. Sub Commission, upon a petition by the Centre for Independence of 
Judges.and Lawyers; Geneva, appointed Dr.'l'..M:'Singhvi'of India as Special'Rapporteur to study 
the·inatters relating, to the Independence and-impartiality•o(-tne,'Judiciary, Jurors,11\ssessors and 
cif the independence of lawyers and·to formulate'his recommendations, by-its decision· 1980/24. 
In the ·same year, the· 6th U.N. Congress on 'the·Prevention ofCrime· and .. Treatment of offenders, 
'in•its resolution No'.-16, called for-priority ·10 be ·given to "the elaboration of the guidelines relating 
to the independence, selection, paym_ent training and relation of Judges and prose·cutors". . 

. ' ' 

2.5·- .· In his . preliminary report, 1980' (see CIJL · Bulletin; Geneva Nov(almber, 1980) Di. 
L.M.~inghvi, _referred to the entire history of the. movement for the lndepedenc~ of the judiciary 
and said it was necessary -to formulate a viable -equation between 'independence' andi 
'accountability•.vHe said that 'the plateau of,perils -to tli1fimpartiality ahd independence of Judges, 
·Jurists· and· Asses_sors arid, th_e 'independence of the_ legal profession should be .. mopped up 
· carefully ·and elaborately·to enable-us to negotiate· the terrain and overcome the hazaros by way 
of constitutional. legal; Institutional, cultural.'procedural and other appropriate ,safeguards."· Dr.1 

Singhvi'subrnitted tiis progress reports in.-1 ~80; 81 and 82, .. 
' . ' 

·2.6 The famous Syracuse Draft Principles on independence of the Judiciary were formulated ' 
by a eommittee·of.Jurists•and the·lntemational Conimis·sion of Jurists at Syracuse, Sicily.on•25th

-

29th· May, 1981.' The participants·comprised distinguished Judges ·and Jurists from.Africa, Asia,. 
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/ 

I 

. ,. 

, 

·~eri6a; Eastern and Western 'Europe. Articles' 1,' 24, 25' and 26 of th~ -~aid' pri~cip
0

le~ are of 
fundamental significance for all cciuritries: They specially:deali wiih the'needfor·collabciration with 
the ·Judicia!)' iri the 'preparatidn o(liudgeffor ttle Judiciary_ so· that reasq,:ia~le'prciv/sior is 'made 

·tor infrastructural developments fo'r' clearance. cit backlog :9t ~ases ~nd. for avoiding undue d_elay. 
Theabovii'Articlesarewortli':qiiciting:· ;\ -~ .,, ,; .,, '.,.:;,. . ·.," --•---'-'' ,,,·;,-,,·' _. ... , 
, , .. - . -~ ~·}· •: :..;_·;,:J~:-~·'.i•J,·-t ;· • . ., --:-- : . • ,_,_·. _. ·,_ 1.-•,-r'·-': .. ~; •. , 

' I ' 1 :.•· -"Preaffibl0 · ..... ,,-:- · ,. · •,, .... , ': i_ ·,. • .. 1 1 ,·. -,.·; · • ~ "· • 

.. • .,- ~-,. '\,._:. i ·.··1,·· •.. ,,, . ,.:,,• .. ··:•-'',:,-,ii-.. •-, , 

Article 1: · •The-universal'OeclafatioA of Human,Ri~hts {Article ·10) arid lh"e 
International Covenant on Civii and Political· Right [Article. 1.4(1 )] _ proclaim ,that everyone 
should be erititled .10· a 'f<1ircand public hearing by··a•'competent,' independent c!nd impartial 
tribunal established by law. An independerif. judiciary 'is· indispensable' for the 
•implementation of this right". · · 
. , . •rt_ 'l::: .... •1 • , •• ·_,,. • ;, 

• i.•1 • •• ·.' -,, ' ·, ' ,, •.• ,, ~· .: -. ' :. '_.., 

F!na~ci~~IPr~vi?_i~~~~ .. · ~•!, ·, _ ; .. ·_i,.,-~ :· ... •;,,·•,·ii·•. , ·.,ii,'_ i. __ ·., 
1 

Article 24: ·Ta ensure its indepe~dehce'lltiE1,jlldi9iary _shqyld'. be provided with the 
means and resources necessary for the proper-fulfillment of its.judicial functions. 

_,' ~ 1.;:_,1 • ,, .. ~ -;,_i •• ':)•1:_. ", • •.. :, ,' ·__ ' 

.. . Article 25: The budget of the judiciary should be .estab!is~ed by !he' competent-
authority in collaboratron with the judiciary. Tfie ·,amount allotted, should bii' sufficient to 
enable each court tci'functian.without an·,excessive workload .. 'The.-judici1iry• should be 
able to submit iheir.estiniate oMheir, budgetary requirements to the a):ipfopriate :~uthoriiy. . 

. '· . . '.", . ·.- : ' ·,: . 
, • • I ' tJ • •,_• • . ·•, ~ ,\ .. • • • 

[Note: 'An inadequate ·provision in:the:budgel may'~ntail· an exces~ilie,Workl9ad by reason 
.of an insufficierit number of budgeted: posts,' or.- of •inadequate·,assistance; aids and 
· equipment; and consequently by the.cause of·unreason·able delays:.imadjudicating cases. 
thus bringing the judiciary into,-discredil.] '· .. · · ,.-. ; .-, ::;:,· ,, . 

·. . Article -26:',Ju'dges:•should--re'ceive, at ·riiiul~r;i~lerv~l~ •. :remi.11ier~t1~h · for their 
servi<;es· at··a rate which .is commensurate with ,!heir :status, -and not, dirriinished durin'iJ 
their continuance in office. After retirement they should receive ·aipension enabling ·1hem 
io live independently and.in ·accor,dance with th'eIr·status: · ·-;; ·. ·: · ·, / . · .. , : · · . ,. 

', '.[Note: It is' essential. fat' the indepenaence. of. the judic;la·ry;_',thai .salary.' levels 
should be such thaf'judges· are not exposed io the temptation· fo· seek other sources·of 

·in~ome,_ • 
t• I, • , , · -, I • , f.' 

An exception to the princi~le of n~n-;ed~bii~~ 'of salaries' r,;a~ be made at a time 
of economic difficulty if there is -a' general redµ6tion of the public. sei:vice salaries, and 
members of the'judicia'ry· are treated equally;''_:; ' .'' -, .. 1 • ·,. 

• I • • '.' / ' ;) • -l .•,1 • • 

2.7 On 17'h --18'-h July, :,1982, the 'L:AWASIA: Hu~~n'Righls'St~ri~ii~g 'Committee met in 
Tokyo, Japan (see CIJL Bulletin No.11, April 198~ p.49),.an·a discussed·ab:out the.Jndependence 
of the Judiciary in Asian Countries. Among various poin,ts::in:the resolulio_n, ,it.was stated in para 
13 that the 'Committee is aware of instances, in the LAWASIA region where facilities which are 
nciw provided to 'Judges ang t6"'the Court ·system·ared;ielow'itie niinimdm: acceptable level at 
which Judge·s and_ Courts can carry out that functions pibperly', •While -recognising the·economlc 
circumstances in which some countries could be-pla'ced;•it wiis resolved: . :, · 

' ' "a proper system of, court and proper perforr:ia~de of'the Jui:liciial :function are ' 
· · each· essential lo' the m·airitenance 'of ·proper >values ,the r~l!l :cjf, law,- and the· 

attainment of human rights within ·a society.' ' . The Corilri'llttee therefore 
recommends that the priority of such facjli!Y be seen a& having a priori\Y of the 

l highesforder'in'llie orderirig of each society"·.'.' : . '.. I . 
• •! , , - . . 

1 
' . • ,· -, ,, • , ; , 1

1
, ,, I ,;. ~. 
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2.8 . Thll_,lntell)ation~! Bar As~9s;iati~T1,i;1clopJ~d,:aJ i_ts 19~;Bie[ll)ia,! ~Rnfereq~e hel_d Jr,N~w 
.Delhi, October.1982,.,the. recommendations made,.by: Dr.,.Shimon Shetreet,,Professor. at Hebrew • _, _ •·· ·.' - ' , ••• ' • ; , •• , •• < -- •• ,. ;,1_,. \~ -:.-·., ·'•'"-' ,.,, , .• - ·.·; ,, ', ,,·,-. t.;, :,-,. · _,, 

, University, Jerusalem, Israel, ,who has. done ·pi9neering. war)<, in, this .field. and written two great 
bgo~s 'J.udges,,,c,n Tr,ial', aii!! ,.;:,!ud_ici~ I l,n~eP..iirJ<!eric~,:_;",T~_e ;:~qf)tempo~ary 'peb~ti{:: : His 
recommendations concerned the· Minimum .Standards of-Judicial. Independence and ,these are . u ' .,, -· ' .. - ' '· - . . ' ' -
known as .the 'Delhi Approved Standards' (Published later in·CIJL"Bulletin pNo.11, p.53 and CIJL 
Bulletin, 23, Jar. 1989, p. 18). Para 2 ther~of refers to the need for autonomy ofJh!!,Judiciary and 
states that Judicial adf\'linistration must be vested jointly. in the Judiciary and the Exebutive and 1 

adequate financial reso)Jrces,n:,u,_st ~ii· m_adll-a¥11ilabl~. Jt W!!S said: . _: • , 
, _ - .- ', - , . C ' •· ,, ':. ., , ~.- · 

"2. The ·il;J.oclipiary as ,•a wh9le . s~ould, enjoy autonomy .. arid, collective.· 
indepeiicfericeivis-a-vis the .. Executive._ - . ,: •, - -..... · - . , 

,,· j .- < • 

9: . The Central responsibility for Judicial administration sh~II preferabiy be · 
vested in the Judiciary or jointly in the Judiciary and the Executive . 

• j ' l. 

10. It is the duty ofthe State to provide adE!quate financial resources to 
:t .•. allow.forthedueadministration·ofjµsti9ea :. . :,.·, vi :-

' ... ,. 

13. ' ' Court services should b~- adequately financed -by i~~ r~l~~~~f 
· government. , -.:- -•. ,.· ·, .. · 0

• -., , r . 
. ·., .._' - ._. . '. ' ,. : :i,--.i.\ ·-;' ·_:..__· "i.![

0

_.:.!;i • ' 
, 14.Judicial salaries and pensions,,shall be adequate and,shall:-be-.regul1;1rly .,. 
adjusted to.account:foi'.price~in~r.eases independent of Execuiive Contriii'. - I 

15.(a). The position:of the.Judges, their independence, their, se_curity, and their 
adequate remuneration shall be s_ecured by law. · · 
(b),Judi_cial_ salarj~s cannot be decreased ·during the.Judges' serves':services 
except as a coherent point of an overall public economic_measure~·-: · .• · · , ~ , 

2.9 'The .Universal Declaration ,on ihe lndepen.dence of.,Judges as adopted in -the World 
Conference •of the Justices, Montre,il •on 5-10 June;· -1983 (GW,, Bulleiin .Vol.12, ·October 1983 
p.27,) dealt with independence ot International-and National Jua_ges:. Para 2.09 states "Judges· 
may take collective action to protect their judicial independence". lt-is,said_in para 2.4_0, dealing 
with/Court Administration' that. Court:budgets must be prepared jn consultation•with the Judiciary 
and.that the Judiciary shall .submit its estimates to the_ ccinc13rned authority. It.is $aid: · · 

~ 

"'2.40: The main responsibilty for Court administration shall vest in th·e 
Judiciary. , ,, , .· 

2.41: It shall pe a priority· of the, l'lighest. order. fpr -t~e State, to. pro_vide 
adequate resource to allow f9r the· due administration of Justice, including 
physicai'_facilities a·ppropriate for_ the· rnaintenance of Judicial inc;tependence, 
dignity and efficiency,. judicial and. administrative personnel; ;mcl, operating ~~-- . 

' ' 
2.42: . The budget,ofJhe courts. shall be prepare_d by the .Compet1c1.nt_Auth9rity . 
in Collaboration with-the Judiciary< The.Judiciary shall,submit their estimate,Qf ·: 
the budget requireme.ots·to.the appropriate-authority."-., ., . 

2.19 The 7."' UN Coi:igress on the Prevent.ion of Crjme and \l)e .Treatment.of-Offend~rs held at 
Milan in August,September.,1985 adopted, amor19 o_thers, ii) P,a[a 7 (CIJL Bulletin, No._16, October 
1985 p.53_ and CIJL Bulletin No.2;3;:April 19!)9, p.109) as follow~: 

• ' - r l i..:- ' , ' • • a , -

"7. It is the duty of each Member State.to proyide.~r:lequ11te resources-to 
enable the.Judiciary to properly perform'its function". 
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2.11 ·The,Lusaka·Se~inar on.:the· independence of Judges and Lawyers .. held· iri Novembei 
1986 (CIJL .. Bulletin, Vols: ,fa-20, October,.. 1987· p.97) said in ,para .. 23; 24,'-49c'stated that the. 
~udiciary must haye ,a greater S1JY: in·alloc;ition of funds for the'\Judiciary,, It was, stated: ' 

.___,,)r·,,~,j,,'-:." ::, .. ., ,r1 .,,.'. ~,'~°;~;.,.}.'t,•:.•."• 

· ~ -, :· -"Resources.,,,. -;--:. -._·, . .;._·: \/ -:· · ,·,:·'. 
l'.,-,--,; 1,/ .. , ') ,-11• l. I ,.•. J1;~~.'('.:./,;~J.:.;,::([' .f ·7. 

23. ~- , :fh<:i .. execµtiV!'lc.shaJl;,e[]sure:.that, the c;,ourts are adequately ·suppliei;l •, . 
w!th Judicial-officers·and suppqr;ting,staff. , ·· ,:; ·. ·, ·•: .: ,. ;-.,·· ·-. ,

0
, 

~--",q-t_,, ,:,,•_-., ....... .,,;_-•-:,'·•·.---~ .. ..---:~.:·. -

24.: . T.h~ G,ourts ·sho~ld, as far as possible,tmake ~se ·of the m.odern,11ids to,,. 
simplify and accelerate court proceedings, and .government should be ought to 
provide, a~ far a~. possible, adequate funds for the J_udic,i,a[Y for \his, pllrpose.". , 

; · • , ~: ·" I ._ I <J I ,', • 

Administration of the Courts. '. ' . 

. • ., . •; · • • r ;, ' ,r • • • . ' 1'--· • . , 
49.: . · The Judiciary, being a separate branch of government, should fall · 
under the sole responsibility of the Chief Justice ... Problems may aris~ .when , . 
the Judicial branch i~ considered as a -department ·of a Mi~istry.' <;:onaitions 
should therefore be created whereby the. Judiciary has a greater s·ay: in the 
allocation of funds for the judiciary." · · · - ·. · -· 

• ~ r t·• ... ;·, •-.. 

2.12 The international Commission of Jurists held a Conference on ."the lndep"/in-dence of 
Judges and Lawyers at Caracus,.Venezuela, January 1989,(CIJL Bulletin, No.23,.-April 1989 and 

, CIJt Bulletin: ??,~8• . <?,ct: 1 ~90 ,p.22); Ji .°recomm~nded·, c~rt,ai~ ba_si9 
1
erinciP.!ei .'~n~ ,also the 

following prot;,~\JJJre_fo( adoptiqn 9y the,LJ,NESCO (p.121), 1; ·. 1 ,, .• · ":: , ..i, :,1 c : 

·:Procedure 5: In implementing principles 7 ~~d "?.\""di 'the ·sasic'·Prl
1
ri6iples, 

States .shall pay, particular. attention to. the need for adequate resources for the. 
• • ' • - '. ' 't ,• ~•••- · . :, • •·' - ; ' I 1 ' - • • ' l' 

functioning .of the Judicial .system, including.appointing a sufficient number of . 
' <- '' • - !• .i/ ! , ,•, • '_ . • ' , ' ;, , •. ••' ' ., " , l "J ' ' ~-

Ju~ge~, . i~. rela_tion,: t,o . case-l9a~s •. pr9viding the, y9~rts fi(p, · ~~~El/>~ill)'. . 
suppo~iU9e _staff·?lJd. eqVipm!Jn_t and offering Ju9ge~ ,.aPP,mpriate :P~r,so~al .. 
security,'remuneration and emoluments". • · · · • .. · •·; ·: · :· 

2.13 Dr. L.M. Singhivi, pursuant to the UNESco:s ·proceedings referred to.earlier, submitted 
his final report at-the 38 th session of the UN Sub--Commission ~rid referrec{to tiis, draft declaration 
on the lndepen9,~_nce </_nd ,Impartiality ~f the Judiciary ely. , Q_n ·ci(culatiori thereof; comments were 
subn:iitted to the report and at its 45', session~ the U.N, ~~!:> .. <';0!11m!s~i,0~0 me.spl~tion .1989/32) 
requested governments to· take into account the principles set forth by Dr. Singhivi in his draft 
declaration. (~IJLBull~tin,.25-26, Oct1Q90, PR· ~!3,39);as1app,r\]y_ed.in 1985. Pi!r~s 33 and 34 of 
the declarati_on. depl with fina~ce~ a_nd_.budgetsJor the yudiciai;Y, and re?d_s,,as/0119:V(s: _- -. 

, ·, • ,; " ,. '•,. , J ,:• •· [ • '• : I' .·•,i '.' 1
1
• 'r•~'I'; • 

"Para 33: · ·.,: ,11- shall ,be. a priority .of the .highest order, for the State. to 
provide adequate resources fo allow· for \tie' due ·administrationf"of '.:Justice, 
including physical facilities 'appropriate - for 'the' mairitenanc~ ,:'of:: ~u'.dfci_a! 
independence, dignity and efficiency; judicial and administrative personnel; and 
operating ~udgets. ,. . .. : .. ,. ,. i ,• . ., : , 'J • 

, -" _ ' • : • ·J , , , • • , , , ' ~ : 1 ,/ f _,. 1 :; 1'' ,,-~• f. ' 1"i·; • ' • 'I 

Para 34: . The budget of the Courts shall ,be prepared by: the competent , 
• ' • -· - •" • ,: ' • • ,, •I ,., , ., '" ' • • 

.authority in collab9ratiori with the Judicia~ .. haying,ifeg~r_q ,tCJ.,,\he ne§ds, and 
requiremef\ls of Judicial administration.". · ' 

, . 

2.14 There has been a Conference at Beijing on 19.8,1995 (61h Conference of Chief Justices 
of Asia and Pacific). This Conference issued the 'Beijing Statement of the Principles of the 
Independence of the Judiciary in the LAWASIA region'. In its preamble, it refers to the Charter of 
the United Nations, the Universal Declaration of Human Rights, the International Covenant on 
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Economic, Social and.Cultural.Rights•and the International Covenant on Civil and Political Rights. 
It refers to,the,Slh·U.N. Congress on the Prevehtloh of Crime,and treatmeht_of Offenders;' the 7lh 
Congress at.·Milan in Aug,Sept. 1985 where·,the Basic· Principles ·on the ,Independence ofttie· 
Judiciary' were adopted, to the Tokyo Law Asia Conference in July 1982 when the 'Principles of 
the In.dependent Judiciary .in the LAWASIA region ("The Tokyo Principles" were forwarded, to the 
5lh Conference of Chief Justices of Asia and Pacific at Colombo, Sri Lanka· in Sept. 1993 wherein , 
it was decided-to modify,the Tokyo Principles;- and 'the ·m·odified 'declaration is-now adopted in the : 

· Beijing Conference. It says (Article 2) that an Independent Judiciary is indispensable for the · 
Implementation of the humari rights referred to in the UN Declaration of Human Rights (Article -1 O 
and the International Covenant on Civil·and Political Rights (Article 14(11). Article 4 says: 

-~ . . -~ . ~ . ' ~ ·'... . 

"The maintenance. of ttie indepenaence.- ·cit "the Judiciary'"is e~seritial to the · 
attainment of its objectives and the proper performance of its functions in a free 
society observing the Rule of Law, It is essential thafsuch independence be 
guaranteed by the State and enshrined in the Constitution or the law.". 

. .. . . ;,_ ' ,·" ' . 

2.14.1 Adverting to judicial a,dministration· and budgets, it says: 
• • ' ~ >. J • 

"Judicial Adrhinisiration: . 

Article 35: ............. , .......... .. 

Article 36: 'l'h'e· principal responsibility for ·Courts administraiion including 
', 'appointment, supervision and disciplinary control of administrative •personnel .' 

and support staff, must vest In the Judiciary,' or· in a body in which the Judiciary-' 
is represented a~d has an effective role. · 

Article 37: The budget of the Courts should be prepared by the Courts or 
a competent. authority In coliaboratlon· :with the· Judiciary having' regard- to :the 
needs of judicial independence and·actministration: The amciuni allotted'sliould 
be sufficlent to enable each court to furiciion without an excessive workload'\ _ 

.... - '. 

2.14.2 In two other Articles dealing with relationship with Executive, it is s,tateci: 
' .·· . ' ' . . . 

"Article 41: ' It Is essential that ·Judges be' provided witli the resourcei .: 
necessary-to enable iheni to perform their functions. . - - :· '• '. - ~. . . . . . 
Article 42: . Whe~· economic restraints' make it difficuli to allocate to the 
court system, · facilities and r~s6urces -wtiich . judges' Consider. aclequate 'to·· 
enable them to perform their function, the essential maintenance of the Rule of 
Law and the protection of humafi 'riglits ·neve·rtheless require that the needs ·of 
the ~udiclary·and-ttie Court syst!lrfrtie accorded a high level of priority-in.the 

· allocation of resources." · · - ·' - · · 

2:15 ·India· is a signatory, \o the .U.N. Charter and the Covenant and Civil and ·Political Rights 
and: the International Covenant on Economi~. 'Social and Cultural Rights, and .also a party to 
several_ cif their resolut1011s · and to the resolutions ·of the· ½WASIA for Asia and P<1cific regions. 
There.is, therefore,. a bounden· duty ciri.the part of the Government·to conform, 'to these 
resolutions. 

_., ,, 
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CHAPTER Ill ·.," 

UNITED STATES OF AMERICA . , 
• . r- '' . . - ' ',. ,· r • 

Historical Background. 
, ' - . 

3.1 It is necessary to refer to _the historical ba~kgrou,nd and _to the effort~ of _Chief Justice Taft 
. in· 1921c22' in laying· firm·foundatlon for the 'judicial' independence in 'policy making and for l~e 
financia( support and autonomy of the Federal Court: . . '· . ' . ', . ' . 

3.2 When the need_ for a statutory bat:k·up on these_a~pE1cts was initiated, the!e,were several 
opponents from ·amoiig the-politicians·.•· Thomas·J. Walsh 'of Montana described the proposed 

. , Judicial Conference as' a 'Junket' and as'ending ln 'dinners' a'nd nothing' els'e: ·He said: . 
• ·.,, t • ':. ' •, , , • ••• ,; ' .. : '"':.:I• ' f , i '',• 

": .. it means!ibs.ciluiely riothing o~_:earth exc~pt a ju_nk~t ~nd;,a:dirjn!lr ... ;r~er~ i~ · 
not any business, so far as I can see 'which ·can··be tra·nsacted ... : It 'involves an 
expanse which ... has no Justification whats·oever." '(see Origin of .the Judicial 

. Conference by: David S. Myers) (1971) ~ 57 Am.· Eiar Asscidation ·Journa'i PP 
597:500).". · ;, ,. •,.:. . ., · ," .. ·.,·" · •., ' ' ' . 

Socialist Mayor London of New )'.ork argueq that 'an annuai: conference of Judg·es would be an 
additional burden' on tile time of the Chief Justice and the senior circuit Judges'. In view of the 
sizeable backlog of cases already in the Federal'Courts, he did noffavour imposing an'additisnal 
burden on their times. Clarance Fo Lea of California felt that the Conference "could becomEal° a 
propaganda. organization for legislation for. it~ own benefit," exposing the memb'ers of the 
Conference to public criticism and discredit. Fritz G. Lanham of Texas felt that the.statistical data 
proposed to be'.·gatheied by the C<iliference· i:ouid as' welFbe' gaiher~d 'from' the· reports of the 

'- · • ' ' ' · · I ' '· -• • ' I ' -- · I • · • ' ~-' ,· , r 

Feoeral Judges'to"the Qhief Justice: John K. Shiefds :of Tennessee likened the ·Chief !Justice ,to a. 
Commander-In-Chief ·and 'the· sEmior Circuii Judges to Gen'erai ·staff :and' districf~u~ges io' the 
men in ranks and he.'felt that th'e jui:liciar'Conference';would encroach into the·.legislative ,md 

I •• !, 0 ." .. •• ,•• , ', ,• ◄ \•"I ,•1t~I •' ;, •. •< I' I, ' l", '•,' 

executive domains. The ·Conference would remain· a ·isoc1aI·funct1on':' Others attacked'the 
provision which[ stated 'that the Attorney ;General was 'to. rei'pciri. to' tl\e 'Judicia('Conference on 

• • • 1 I • ' \ . · ' •' • • ",I '\• • •' II '' ~ • ' • , 

matters relating to business of the Co'urts: In· spite· of all ·this, the Bill was passed finally ·on 
; _ • • , • , • - , . • - , ..,.. r, • , , ,.. I ~ - ', ' · I 1 - . ' 

·september 14, 1922 (ibid, Myers p.597-600). · , , · · ... , ··. 
• '. I;, ' , I ,: • • , • ' ;•; ' p' 

·3.3 · As pointed 'out :by' Frankfurter and Landis;.itiecri'se· of US as' a·predominanlly industrial 
.' .•• ,,-1 •. , ,._ • ...,, •.• _ :•·.:. '· •· ,1-.~- .'••.~t 1·1·,.,",", ,. ·• , ,: 

nation required lo,c~I :i:ieed~ to lie t~ken up on_ t_he ba~I~ of .rat1o[l;il c:9n,sId!lr?Jtons. ,(lb1?, Myers, 
p.597). Types , arid volurrie of litigation, chiiracter of issue·s, duration of trials and ,speed of 
ilispo~iti6n . had! to · '~e >nown i~· oid.~r to' _de!e~~in_e,: c9nfp,ei~n,c!lrot: Jaxity in r.!he J1Jdicia.l 
admlmslrat1on, :R!!cords _showed in 1921. that' pno'r to lh,li). W~rli:l; '/'Jar 'I., )he_ qockets: in l,J~ were 

·over crowded. New' legislations wen'i' aading· n~w righis' ,andlne<!v crim'e1, irito the law and were 
• II• 1'1 I ,1i ,,r ·, • ••,, ,,~,. .• ,'. J· '·'11_.·,, ,•, ,I 

0
,-• 'l' • ·,• ~• •. ,\ 

leading to trem.endous·incre<!se In, the ·~ses going-to !hi! Gour.ts, l_t,Wf!\l' in ttjose. circumstances 
that the Anierican'Co'ngiess l)assed Ifie law iri '1922 whic~'is' now in Title"28. ,. ' ' . 

'I ', ;-, .. . ', ~ ,_.. ,, . . , • ' - , ·-• , '. i1 ,, ' 

3.4 Taft wh~'oec~~~ C_hi~f'J1.1slicea~d ~as'~l_s~.Jne ~ri~ident\f;U~A 9oulcf m~ke proper 
assessment and he·sai91that Judges are better.suited to make·policy decisions. He said: 

•. '', ' '. .•• '._ I. • . . 

·"Judicial· force ought to be under the executive direclion·of somebody, so·that 
the number of.~iidge·s· n'eeded·to meet the arr'ears''of: business"at a particular 

' ~ . . ::• .- ,- . ' ' '. . . . . . . 

. ' 
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place should be under the control of one who knows what the need is ..... " (2. · 
Pringle, The Life_ and Times of William Howard Taft, 993 (1939) quoted by 
Myers ibid, p. 598). 

3.5 An annual survey of ttie Courts' work, ·gathering statistics of records of work done and 
proper coordination amol)g courts. was necessary. In 1921,·lhe Attorney General, H. Daugherty 
appointed a Special Committee of three Feder.al. Judges and two US attorneys to recommend 
legislation for judicial reforms. The Committe~ adopted Chief.Justice Taft's suggestion that: 

"each district Judge be required to file an annual report with the, senior Circuit 
Court Judge of his Circuit, relating the conditions of his docket and prese~ting. 
various statistics as to the fun.ctioriing of his Court". 

3.6 Legislation based on the Committee's_. recommend#tion ~~s "promptly introduced" in 
Corigress and passed. Chief Justice Taft testified before the Ju_dicial Committee of the Sel)ale as 
follows_: 

• J -;-: : ·, 'c.• - • . .• ,_- , • 

" ... One feature which I was glad to see .. .is the idea of giving some.!lxec~tive 
· ' head to ·1t\·e management of lhEl judiciary of. this country. for the ,purpos~ of 

massing against the places where arrears ... (exist), enough judges to· reduce 
arrears. _and .produ~e .normal condition. _That prov,ision is the assembling of 
Council of seine of the nine senior, Circuit Judges ... " . , · · . 

3.7 After the 1922 legislation, for th~- first time, the entire structure of. the. f!lderal judicial 
department was opened to discussion as new theories of judicial organization and administration 
came to be debated. 

,., 
3.8 Prof. Shimon Shetreet, in the firial Chapter (Chaptei,,.52 - pages ,590~658) of his book 
(Judicial Independence:. Tlie Contemporary Debate, · i 988j.' while dealing with the subject of· 
'Judicial.lndependence:,New ciincept~al Dimensions and Contemporary ·challenges' has pointed 
out thai ·uniil 193_9 the Central respon.~il1ility Jor,,court adrnini,~tration at the federal level in the 
United States of Am!lrica "".~s vested with the.Attorney-General. The Judicial Co,1:1ference (initially 
Circuits.Conference).was founded in 1922. In 1939, the.responsibility for court administration was • 
statutorily tral)sferiec to )he Judiciary by the 28 U .S.C.A.S.605 (f' .592), to be pe_rforr:ned_ a~! pe_r 
the policies of the Judicial Conference. In that year the statute, created the "Administrative o_ffice 
of the United States Courts" and the entire administration of the Federal Courts was transferred 
from the Department of Justice to the above 'Administrative Office of U.S. Courts". The,result was 
ttie creation 'of a l~(gel:l centralised federal judicial admin_istrative ~yslern -<!~toncimous in the 
conduct ot its administrative and financial matters. Consequently, budget ·estimates were not 
submitted to 'the Execu/ive but directly to Congress and budget estimates -submitted by the 
Judici~ry were, not subject to .. executive sanctior .. after, this dale (603). (See E.C .. Friesen, 
Mp_l)aging the'Courts, 1~7~. Indiana policies _ln.d:} But ihe_ S'iate Judiciary, which is not uniforl)l; a,s . 

. r~gards_,!hese matters! 'd}d 
1
~?,falw~ys have _effectiv~_administrative contra) an_d certpinl~ had_,not 

the budgetary freedom, of the federal courts. The, problems of sh?rtage in court-financi_ng led to 
actions in courts to mandate court-financing against the (local) government organisation which 
had often faih\ld to prol(ide ttre budget necessary for the State Courts. (See Smith .vs. Millen 381. 
F.2dl 738 (.1963); Judges for the Third Circuit.vs. Country of Wayne: 172~nW:2d. 4~6 (1969). 

3.9 Chapter 29 of Dr. Shimon_ Shetreets' Boo~ contains an Article by Prof. Rabat B. Mckay & 
James M. F'a~kinson a~ to the position in USA. In regard to State Courts (i.e. •other than Federal) 
It is said there 'that iri"the US (State Courts), Chief Justice of the Court en bane, is responsible for .. 
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-, ... _, . ,, • - ··- ,-·1 •, '1-l• · ! , ·- ".. • ,..,~ -, 0 

court administration at tlie court level· in air A,.inerican jiJJisdicUpns. Th-e',(,ourt Administrator·or 
clerk of Court, prepares the budgei--'cif;the- Court: 

0The 6'udget is. then 'approved ·by''ttie Chief. 
Justice cif the Court en bane· before suqmission to the-·proper authority in the executive ana 
legislative brimches, ·In inuhicipal'couris··(City Cciiirts)'iahd·cou'/ts of general trial jurisdiction iii 
decentralised state systems -buildings:and facilities· a're.fre·quently:uridei-'t~e 1manageinent of the 
executive branch of government. In the state systems that are more unified and centralised, the 
Court administrator .plays a· larger role in 'facilities' management. ·several State Supreme Court-
and the Supreme Courts of U.S.A. manage their own fa<?ilities and buildirigs: : · · · · • · · 

3: 10 Therei'is, ·acccirding· to th'e above' author§, 'rib :iu~cti6ri: in.'!he ·US Courts. comparable· IQ'. 
what a Minister of Ju·stice does in other countries'.: . The Cciurt administrator or the' clerk"of the 
Court, is usually responsible for court statistics at both State and .Central leve.ls. Court budgets 
are prepared· •by the ·court·-administratcir aria• a·pprovecFiii:the orc:lir\ary ,procedure, These afe. 
judicial. sysiems ,which· exhibit relatively-strong 'management with only.· a limited degree, of 
budgetary unification as· in New Jersey. Again as in Connecticut, a system may have a relatively 
decentra,lised administrative structure although its, financial specifications are unified in a single 
subject (3600361). · ;:•• .. , , .. ~ · · 

3.11, ··, In- the case'-of'Federal :Court.budgets• and those ofaSiates such as New York, the Court 
budget is brought directly to the legislature for approval. Other States, for example, like Missouri: 
include Cqurt budgets as a regular part of the executive budget. In still other States, the budget 
is· submitted simultaneously to the. executive· and legislative branches. mie services lei· Federal 

· court are. financed by the federal government:, The.'services to :State·Cour:ts are·financed by the
res·pective State and local .goveinmenfs:, 1 The: court-.buildings arEJ generally ·the• responsibility of 
Jhe·appropriate •department of government but ttiis is not :so with the U.S. Supreme Court .and 
se\'eral · State .Supreme Courts;:. which are is'olely responsible. for, their own administrative 
p:ersonnel and•buildings. (p.363). , · '.- ' . · .-_ : ·_ ·, ·· ·;,, ., · 

' ' 
3.1:r" The •question• of. Judicial salaries has· beencput, before the Courtr On December 151 
1980, the U.S. Supreme Court effectively gave themselves-and all other federal Judges a pay rise 
of more than 10% in a class-ac/ion case, U.S. vs. Will, (1980) 449 U.S. 200, involving the 
payment of cost-of-living index raise to federal Judges. '(p.364).: 

•,:,I~ :..., ;·~ ! '111 .,.._!~ i• '• 
3.13. Judges'. salaries in• U.S. were covered ,by a statutory provision for annual ·pay adjustment 
unto 1975,.when· the·Executive Salary,Cost-of-Living Adjustment Act was passed.· This·•law, 
provided:tnat Judgesr.would receive:the same percentage increase accorded to General Schedule 
Employees. However, the provisions of this Act were rarely implemer,ted because in subsequent 
years, Congress passed separate measures cutting off such raises for themselves and others. A 
further limitation was placed on federal Judges in :1981 when Section 140 of Public Law - 97-92 
was enacted,'.-wnich provided that.no salary-increase shall>be given to Judges· in the:absence of 
separate legislative action. Firally, in 1989, Congress.·passed •the,-.Ethics .Reform -Act, which·. 
provided a catch-up pay raise approximately 33% over two years. But ,freeze in increase started 
again 1993. ,c. · " · 

3.14 · In 1990, the Chief Justice of the State of New York:subr:nitted the budget for the Judiciary 
to the Gove.mer seeking a 4% increase but instead,· b4.t, the budget stood' reduced by 4%. 
Consequently 1700 non judicial staff were dischargeq-.and .. no civil Judge -trials wefe held for 3 
months in some counties while in some others, the court' rooms were closed .. Judges remained in 
chambers. So Chief Justice Wachtuer filed a complaint verified on· oath against Governor 
q_uomol·and the legislature, - in the,State Court of first instance claiming,that the Judiciary has.an 
inherent right and eower to compel reasonable and, necessary funding of court, operations. Later 
the Chief Justice resigned following· some other allegations of misconducHmconnected with his 
offic·e. (See (1994) 5· Aust,t.J, 14(22) by Justice Miles, ·Stale of. the Judicature in the Australian 
Capital Territory). There, were precedents for <both sides. For instance, the Penrisyluvanian 
Supreme Cciurt in 1986 ordered Philadelphia to appropriate more than 1 million for its court of· 
common pleas (Commonwealth v·s., Tate 274"Al 2d.193). ·. On the other hand, the New York Court 
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of .Ai:,p_eals In .. 1975 re,iused to (!lie that there was a .right .t9 .. couns/!I at pu~lif expense in 
matrimonilll c~ses. {lh ~e ~mllcy: 36 NYS 20:a1). ThlitCqurt saiq: , . , _ : . , -

. • . • :• .i;' •· _.,~ ' ' • _; ' • ';!.' ~•-: <'•' • .. _ I ;-' [ ~r:C . .' ,'< •· •."' • '. 'i. 

• "The al?~·,mi;e of, ai)prqprla!e. ~.nds .. 13n<1. legislatiori tQ ~aise.,taxe~ under 9ur 
State ·~onstltutional SY.Slam .. ,is not a Ju~icially fillable gap,7 . ,. e -.. 

' L • : • • •, • • •' • • • •• • • : ' • ,.' • 

3J 4.1 . · For : o.tli~r· . e·arlier . court ~ses in USA sea . Rus~~j . R.1, Wheeler . (Judi~ial 
Administration)(1977) pp:122-123. •. .. . .. . . ~ . . ' ' 

3.14.2 The above .thpugbi,.aithough,perhaps not the l1mguage, echoe~the rem'arks of Justice 
Brennan of Australia in (1992) 6?. AJAR 1 at 16. .• . 

3.15 In 1991, for ·~ant of funds eight Stllte_s ceased, hearing Civii' cases so.thaphey could.llear 
criminal cases. In 5 -States, public defenders .of• accused rejected cases because .of. insuffieient 
funding of their offices. ,: . !-

See also Beckert vs. Warren. ,:pa Carrol vs. Tate : 442 Pa. (1971)'.' These cases aie . 
based on the, contention -of an , inherent_ power in the courts: concerned to compel budget. 
appropriations for the· reasonable needs -of the Judiciary in carrying out constitutionally mandated -
duties. 

3.16 Recently in 1998; a· group of senior, Judges who said that their ,_salaries have not -k~pt 
pace with inflation has· su.ed the Federal Government (Washington ·Post, Blh •January,· 1998). 
They are seeking to-resiore cost-of-liying raises, denied to federal Judges .from 1993. to 1997'.:, ;fhe 
class action was·fi[ed i~·December·1997 in' U.S. District Court,·Washington, where Judge joi,n 
Garra! Penn · would have to decide -the· ·cas.e relating to himseif- and his peers. ·. Tlie Jui:lges 
contended that the •lion'payment on the basis of cost-of-living adjustment violated· the .'1989 
Ethics Reform Act and· the Constitution'·guarantee that Judicial salaries will not.decrease w)'lile in 
office. The Ethics law includes a ~rcivision for executive lev_el federal employees,;..· including 
Judges -·10 receive cost,of'living increase beginning.in 1991. · · . . : . . , .. · 

. . . ·- .. · ' . 

3.17 In 1995, .ihe ·Judicial Co~ference's Judicial Branch Committee responded qllickly' to the_ 
Senates' budget plan do freeze· pay increase for J_udges until the year 2002. · The- .Committee 
notified the dire effect of a 7-year f~eeze on federal Judges' salarie~. ,in 1997, tqe ~uilicial 
Conference has resolved for a ·_catch-up pay adjustment of 9.6% for .the_ four.:.1ast years, a 
d.elinkage of Jw;lges•·pay. fi-0m. ttie Executive Schedule and repeaJ· of Section 140 qf-P.L::-97-92. 
In the 104th Congress,' legislation was introduced to repeal Section 140 and dalink the pay qf 
Judges but the Bill c:o'ul~ not be passed. _ · · · · · 

3.18 / Chief ·Justice Willian H. 1'tllmquist rec-1y· siatelil in the·.1996 .Year-end-Report on the 
Federal Judiciary on their salaiy.p'roblems: ,, . -· 

"Once ·again this ·year - •iri .iny eleventh annual report on the· state._ of the 
Judiciary - I· 13m struck by· the parado,c of Judicial independence in the·.united 
States: We have as: independent a Judiciary as I knovi of.in ·_a'ny' democracy, 
and yet the-Judges are 'iery ·much dependent on the Legislature' and ·Executive· 
branches .for the-enactment of.laws to enable the Judges·to dosa better joJ;i•of, 
·administering Ju~tice", : · 

3.19 In Article ,published in ,(1997) Electronic Journai, p.3 liy Justice ,Breyer of the l:J.S. 
Supreme Court, til\ed··'Judicial·independence in the USA", he stajes as'follows:.,There are three 
primary instltuticinar pillars .. on .which the· U.S. Judicial administration ·is based. The first is the 
Judicial Conference of the States·-whleh ~as created lri 1922::11 cpniprises the,ChiefJustice of 
the Supreme Court, 13'Qhief·Judges of the Circuits, i2 Dt.·Court:Juages and the:Chief,Judge of 
the Court oflnternational Traae. _ The iJudicial Conference·is'the··national policy:making body for 
the Judiciary; ;and .supervises the Adminstrative office of t~~• U.S. Courts (which was established 

. . ~ . 
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I 

.In. 1939). The Second-one is the Administrative Office of the U.S. Courts. It addresses to \he 
needs for centralisation of Judicial administration . and . contains a - body._ -of professi9n_a_l. 
administrators subject to the direct control of the Judicial Conference, which a~ministers the 
.federal court. budget, personnel 111anagement, :procure_m_ent and other hous\l .k.e~pir,g and support 
'fui)ctioriii:. The third one i!l·Circuit Judicial Councils which.have)h!l primary' responsi_bility in the 
judlciary's disciplinary system. · · 
,,\ 

' . . ., . ',. ' 'p ' . . . 

3.20 Ano!~er independent, but centr?\izeq .institutio11 o( the Judiciary Js tht: .federal Judicial 
·Centre, created by Congre~s in 196?, It is the Judicial Co_nference of the U.S. and headed by the. 
Chief Justice and-, is ·composed of- six Judges selected, by the Judicial Conference· and the 
Director of the Adll)ini!!trative Off]ce.",lt.~as the responsi~_ility·of_conductlng research into Judicial 
administration and issues. relevant to the administrative ,of .Justice, .as well. as to. propose ,and 
prepare educational programme for federal Judges." The· °Judicial Conference of'the· U.S. & the. 
-Administrative Office 

3.21 The Co~ference of.Senior dircuit':J~dges_was c;eated by Congress'i~ 1922 '!to,serve: as 
the principal policy making body concerne,d with the· Administration of.the u·nit~d.S,tates Courts. In 
1948, Cong'r"ess ·enacted Section 331 of title 28, US.States Code, changing the name to the 
'Judicial Conference_ of\~e--United States'. It superyis~s th_eA~ministrative O(fice_ und_er Section 
.604 of title 28. - . , . - , · · - ·. · · • 

• • I • • ' • • • 

. 0 
3.22.1 As _stated earlier, the Administrative Office wa_s -~r!3.a.ted in 1939 by;C9ngress. Jhe ·Judicial 
Conference. consists of 27 ~udges, dra"!n from all_ Courts,:- viz. ,the Supreme Court, the' Chief 
Judges of ,Circuit Court of Appeal, _District Judges from each regional .Circuit Courts,. as stated 
_above. There_ ar~ none from _the le~isl,ative or-executive ,wiqgs. · · . , . .; · -• :· - , 

3.22.2 The Chief· Justice of US _i,s· required to ·sub:mit io Congress an -~nnual report of the 
proceedings .of the .Judicial Conference ana its recommendations (Section 33l cif title' 28): · · 

1 • ·; • • ' • !. • • • • ~ 0 ' : . ·•·.·. ' .. 
3.22.3 The ·c9nference meeis twice 'in' .a year and goe~ into the 

0

dispcisa1·:of •"da~es, the 
requirem_ents_ of the Judiciary, and the impact of·new legislation on Courts. Th·e Confererice 
estimates the budgetary requirement and makes recommendations to the Congress. Members-of 
the Conference in the. Committees including the Chief Justice cari even address Congress in 

- . ,, ' ' ' ' ! . . ' .. , ..... ' 
regard to the said requirements, · ,The Conference also takes into account the additional' needs of 
the Judiciary 0~ ?CCOUnt o(cases that may arise due_ ici "fresh legislation: . The Conference also 
supe'rvises ahd°_issues directions to the. Administrative ·office of the U.S: Court. ·.,. · ·· . . • . ' ; ' . . ' ' . 

. ' , . ·r 
3.22.4 Among the important Committees of the Judicial Confer!lnce ,are ,the. following (see 
booklet of Judicial Conference Published in USA P 1-10) · - ·· · · 

(i) 
(ii) 
(iii) 
(iv) 
(v) • 
(vi) 
(vii) 
(viii) 
(ix) 

Committee -on _Budget. , c . 
Committee pn Court Administration and court Management. 
Committee on Information and,Technology. , 1 
Committee· 6n Security, Space:and Accommodation. 

_ Committee ori Long Range 1:'lanninif -.. . . 
0 

Committee on Financial Disclosure. 
Committee,on international Judicial relations. 

0 

Commitiee'on the Judicial Branch. ., ,, .-
Committee ·on judicial Res6urc~s'. ' .. . .. . 

' i ,, 

' ' l' • I ,1· , ' - ' . " 1 

3.22.5 ·The Co'mmittee on Judicial ; Resources coric:°erns· all 'issues of liuman resource 
administration, incruding the need for additional Article 111 Judges and support siaff and oversees 
the organ1zation of statistical systems and, the development of met~odologies for .~uman resource 
needs, assessment and allocation'.,, The Committee meets twice in a year, USIJally 2·:mon\hs 
before the biennial meetings of the Judicial Conference. · · ., . - , . 
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3.23- · In· the booklet" prepared by L 'Ralph Mecham, ·'DirEi€for of ·the"'Administrative '·Office 
regarding·the Judiciary budget (p,15-16),-it isstated·asJollows: · , '-', ·' 

~ ,, •· .. -.. :: i , .... ·.:u:.i ,_1•· ·~ 

"One 'the:key fun'ctions· of the Judicial •Coriference-'ari'd. of·the: Administrative 
· Office· relates to ·the"Judicia,y's budget.' · The Judicial Conference and' its···· 

Executive Committee, with specific financial responsibilities; ·au · have roles· in 
developing budget-formulation and budget-execution policy for the Federal 
Judiciary, Tlie Adminlstrative°'Office, working closely witti ttie Courts, 'i:Jevelbps 
the· budget 11stimates· fot·consideration by the Judicia( Conference'' arid. its' 
Committees, · Once the Conference approves\the liudget 0rl;lquesf•:for the· 
Judicia'ry; the Administrative Office prepares'the'necessaiy support'materials for 
Congress and carries out eh tire" liaison with . the -appropriations Committees' , - ,.. 
staff. · · -:~ : ,,. , ·. · ' · 1 ., .. • ' • , -,,.. ·,,., .,, , • 

' , I ··: 

_In d,ev,eloping the _budget request, a varjety. of. statistical anq ana)ytical 
technigues are · used, including Caseload · forecasts ancl ·sophisticated work 

' ·:. •'measurement formulas, in corijunction''with year-rc)und pi'ogram'·analysis' and 
· ... review'ofactual.-expenditures. I The eniire budget-formulatio'n' process 'takes· 18 

. rrionths· from 'the'time ·estimates •iire developed 'until the· apprcipriatfoh's oili for 
the Judiciary is enacted. 

0 

. ;I. bn~e-'an' 'appropriation is enacted by' Congress,: tlie· Executive Committee 
. . "app'rbves' ~ 'sberictirig' pian for 'th'e federal Judiciary. ·the Admirifstfiiti&e •office 

lmplements·tfie Plan by allocating ,rnoiiey to program' .:.•fuanagerr/ent aivisian, 
which collects the funds to the ·courts: Under tiu'dget decentralization,· each 
court - unit controls its own budget and can shift resources among activities to 
meet its"needs.' The ageh'cy provides technical assistance and guidance in. the 
obligation and disbursement of ·appropriated funds in·. accordance witli' ex·isting 
stiitutes and Judicial Conference guidelines, and maintains the. Judiciary's .. 

: .offi_cial fina'ncial system and· accounUng r,ecords. ·· -' . , •. 

(p: 18) ,Oyer' \he last ~several _ye~rs: :Aci111inistraiiv~ ;· Offic~_ 'progriim . m.~~-age?s ha~e 

' 0 

· addressed some of the most pressing needs the·courts have, for automation leadership, 
' space ·and faciliiies' planning support, -adminisiratiV,\j 'im-prove_ments, arid _ticiard-ranged 
trouble-shootiiig'·support' for Judges and other Cou·rt-Officials. The agency'has improved •· 
its internal m.inagement systems and reorganized the .staff to operate more effectively 
and' efficiently to meet the ever-changing demands.of ihe f¢d!1ral Judiciary,'.', - . 

3.23.1 Decentralisation is done_ as follows: (p_.18-19) 

"Rather than making decision in ,Washington''atiout whai'a'·Court needs, those · 
decisions are better made by·the Courts ·ttiemseliles'. with ttie Admihistrative 
Office providing needed guidance assistance and oversight. 

·\._ , -

In particular, budget decentralization· has' provided· court· -m·anagers with rriore • 
flexibility to apply resources and me(;lt local needs '·more ·expedijiously: · the 
decentralisation of personnel management and' classification of aLittiorities will 
be another major step in granting ·each court flexibility over the composition of 

"its:work place." " ·' : . - · · · ···,-, '· 
- •' '.1 . ,~ •~: , 1 I•:, ,•' 

3.23.2 Towards·managing'fLiture changes, tti'e''Administrative o_ifice s~ys (p. 19). 
' . 

"As the Courts have grown in size arid the workload has'·become more 
complex, the responsibilities of Judicial administration have increased 
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significantly. Also, the structure a~d activities of the'·Judicial ,Conference and 
its Committees have expanded in ·recent years .. In• support of. these .changes, 

.. the agency has been examining the demands likely to confront the federal 
,courts.inthefutun:t:-; .. ." "(! ~(· :~ -:,. -- _ ,; ·r. fr·':-:1Uf ~-l .... ri;' .I/'· 

. ; , · ··~. · , _ -tt!~_·1,r·::::.•; 1:.,1 1ri-:.:,.~t:.••,..; :·, _ 
Many tasks confront the Administrative office: helping the Courts function with 

· nmited' resources: working' with :congress to :obtain: its·resources and. legislative . , 
changes• the Judiciary:'needs; .. ,supporting::-Juage·~ ,;md court,.stafkin carrying , .. , .,, .-, . •,,, 

• .. our their- :responsibilities·· effectively; ·and I reengineerhig .operations. to · .m_eet: .f: , · ~,: 
workload demands and take advantage of the most efficient,,use .. of ,emerging .,,,·, ·.t ,·." 
technologies. 

, , ,' I ' • I , ~ , ..• , .,, 1 • • ~ 

· .. A primary initiative. for the Administrative ,office ,is· lo: identify .,ways _to ·reduce 
'cosj, i,!llprove service;, and implement solutions .. that,-wjll ·enable, t~e:agency.'s 
staff lo do the best job it can, with·scarce resources.". · . , 1,~_ ,, "·:,, , : • - •• 

,:(More ·informa\ion .can be obtained from office,.of Legi!>lative,,an.d_l;'ublic.Affair!>·:• · • , .. · .·, 
-Ph6ne·202-272'-1120.)"•.c:• ."· ,,:: :•,:',''' ... · ,. ·,--·_·'"'' "·, ;- ,, .. , .:· 

'' ;·_ ·:·, 1r_. l I •i,' • l\}."'I '! • • . ,•r. •! •:, : 

3.24 In a paper by Hon'ble Lloyd D. George (Chief U.S. Dt. Judge,:f::l!i1Y.ac;1a),.he,,~taJe_s that in .. 
the US these 'administrative structures and procedures ... contribute to the' independence of the 
Judiciary in the following aspects: ·.··\ " •· , ;,,, · ,.,.•.•., .,, ·, •, 1 '-' '"• .- • - ,,:: - • , _, ... 

- < ~ ,1 M~.t ' 4' 0 .,If ' I ! ••' ' 

(1) 
(2) 

(3) 

(4) 

(5) 
(6) 
(7) 

l ' 
The Judicial Conference of the US controls judicial administration generally. , , , 

; Judges (througti _the- _Judicial Conference .and,. its,, budge(! Comfl)[\teis}, prepare .and 
submit'th~ _Ju_dicial bra)lch,b_udgi;it_ to the. Cong_ress,:, :;,, .. :· · · ·11 .,_.~ 1 ,:.:-~ 

The Judrcral. Conference, (through .rts varrous · Commrttees},- generally controls the 
preparation· of rules of procedure for the.C_ourt9; ·,: :.:_· .,-i-,,, '.., · ~: ,;.,:;:. .. , ; , 
Judges (through the Chief Justice <!)ld a Cqnm1ittee_of the JudiqiiJJ.Cqnference·exercising 
over ·sight the Administrative office) control the id.ay-to-day ,pp!jr<!/jqgs .of the· C,ourt-pay 
roll, personnel, equipment and s~pplies,, · ·. : ;cl:1i:;,c: .... c ', ·~ • .-: 1._,.. 
Judges themselves deal with disciplinary p~oce~urEJ,s. . ... , · "· . , .. ~.,, · , , 
Judges control j~9iciaI·educat[of1." The educ~ti9n;qf,c:o_u.rt P!lrsohpe)'.is;dorie by ,J_udges 
)ud_ges. pa_rticjp13te in the miJnagement of Coi,irt ~pace §nq, fac,i!i)iEl~:(/hr!)ugh,the Judicial 
_Conference and:lhe Administrative Office} .• , )',. , ;,1,,·. . _., • , ,,,,; .. , ' ·, t: 
He says that ','Members of the Judicial Conference ,afld. C9mn;\i)le~~~members, including 
at times the Qhief Ju.slice,, may be invited -'by Congress ):9 sp!Jak <;ii co~gressional 
hearings regarding tlie prcipo~ed l~gisla\ion_.; Qcingreiss,·m~y. ther~p(cqrsidef_.the impact 
of the legislation on the Judiciary:' (i.e .. increase of the workload),, He;says that in the US, 
on account of the mechanism ·Of itii; u:s.;::iucticial'Gon'ference an'd:the Administrative 
Offic

e. . ..... :· ·: :·, .. ; · '.'. . . .. , ,. 
' • • r lf ~ • 

.. -. ' : ' ,' ,I ..,· 'I "' .: 
"the administrative structure of the Judiciary developed a Constitutional frame 
work providing for· the inter-relationship of, the three. brancties of.government:. . 

. .. . The system. has siJved lh!J ·Judiciary of _\he ,lj[iijed $!ates .~c:i, successfully 
that often emerging governments may wish · to incorporate within ·11Jeir 
appropriate· frameworks, some of the following basic concepts: 

,:·, rJ•~•• • •I ,.1\
1 

I _ .,.. I __ 'i-, , .. :,.,:, :n. ~•~ l 1!: •• •: ':;-11· "' • "j; 

(1·}., ':, ,F:'r,omotion of inter-relationship,_ and_.-,c.oml)lµnic<!ILorJ .. b.ely;Ele_n .•\he-.-
Judiciary and·other divisions of government.-~';, , 1,· i• . , , ,. . ·: :a,. .•. ,.· 

, I (IJf.;,_ · _,. • _. ,·r,.: 
(2). Thll ,establishment-of a centralized org;;inization '(like tt:i.e.: Juqicial • 
Cqnference} within the Judiciary for co-ordinating and communicating .with, , ..fc"'3 
other divisions of government. · 
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. (ah"-,.·. Jhe creation of -Committees within that centralized 
.,organization to carry out assigr:iments regarding their problems, . " • .- · 

' ,-, 
. (b) ·· The development of methods, ~f self-management and ~eiting 

of professional standards by the centralized organization.• 

3.24.1 He concludes ttiat Congre~s indeed,has a vest~d '111ter~s_t in ·the successtui'.~peration of 
the Judiciary. ·The administrative·structures:and procedures established by Congress.strengthen 
the indepe-ndence of the Judiciary of:the-United.States~; He.states-that the·US;systems_are a 
model for 'emerging governments'. · 

3.24.2 The above paper by Judge Lloyd D.George clearly summarizes how the Judicial 
Conference and the Administration-of office 'of US bring about a fine inter-relationship· between 
the three wings of: Government and· how. it helps in the maintenance of judicial independence in 
Judiciary as an institution .. 

3.25 'The_ Federal Judicial Centre, .Washington has published a pamphlet' enumerating the 
'Building Blocl<s of an Independent Judiciary' in USA. It says that· ' • •· 

"There can be no genuine human rights without the protectfon . of an . 
·' in'dependeilt judiciary'.'. 

: , 'I.~' '"'. ._1: ' • '. •· ''' • 

3.25.1 The Building Blocks are 18 in number and read as follows: - -

(1) 
. ' .. (2) 

(3) 
(4) 
(5) 
(6) 

., (7) 
(8) 
(9) 
(10) 
(11) 
(12) 

0 {13) 
(14) 
(15) 

. , (16) 
(17) 
(18) 

Separation cif powers. 
Equality of.status of the Judicial branch with other branches of:governmenl. 
Separation of the Judicial branch from the department (Ministry) of Justice. 

· Judges appointed for life. -
A~equate compensation for-Judges.· 
No reducticin'in Judges compensation. 
Adequate staff cif Judges, 
Removal ofJudges only by impeachment. 
The power of Judicial review:· -. - · · ·. • -

- Dis.cipliiie'ofJudges occu-rs only within- the Judicial branch. 
Judicial Code of Conduct ·:..:.prohibition against political arid after kind·cif activity. 
A · Conference of Judges {the "Juaicial .Coiiferenc'e of the US'.') which' controls 
judicial administration:· · . ' . · ' • · · 
Juclges'bre'pare and submit the budget for the Judicial branch. . 
Judges coritr'cil-rules of_procedure for Courts. · · 
.:fudges control day=to-day operation·of the courts. 
'.Judges have control ove'r- judidal education . 
Judges 'have control over court space and facilities. 
Lawyers serve as officers of court. 

3.26 In a paper on ·the "lndep_endence of the Judiciary in the 1980s." Sir Nicolas· Browne -· 
Wilkinson, theri Vice· Chancellor '(see 1988 Public Law p.44) (at 51-52) says this about the 
American system: · '· ·· · :' ·' ·' 

• I • I 

"In the USA, the problem of the financial independence of the federal Judiciary 
has been ap

0

proached in a- typically whole-hearted manner, reflecting the stticl 
adherence to the doctrine of the separation of powers. Since '1939, there has 
been a Judicial Conference comprlsing the Chief Justice-of.the Courts and 
often elected·Judges. The Judicial Conference is the federarJudiciary•s:policy
making body. Answerable to it (that is to say, answerable to the .:Judiciary) is a 
separate civil service, the administrative office, which -runs the ·courts in·: their 
entirety, together with certain related services which we would not include in 
the Court service. The Judicial Conference prepares a budget which has_ to be 
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transmitted to Congress·'wiihoui alteration by the executive: the executive may 'l .. 

comment on the budget,but 'rioi· am·end it.' . Congress then fixes the total budget, 
· arid · the Judicial · Conference · is accountable directly · -to Congress "for its • • 
·expenditure·. 'Thus the Judicial conference both'prepares· the total 0 budget and . ", 

- ·· 'is-wholly .responsible for·its' allocation and the administration ,through its ,?wri ·· '"' ·: _-
administrative branch; which is answerable to,it.,'The·executive,has•rio power,'.,· · 
on either aspect of-the matter". . ! · .-,-. :. . · , 0 '· .,. • "· , · · 

,, ,_, '.,1• I,',_ •;1 ~ :·1;, •, .'• ~, j,~~; !~, •. 

•. ! ,·· ,· •• ' • ',' ,': •• < I ' 

3.26,1 Fix~tion of '.fotal ·budget' in the USA leaves·ici: tlie·Court, ·the· entire;flexibility, of .u'sing·the· ' 
monies under any head of expenditure. His Lordship laments·about.the·ppsition,in Ui<'. 1 He.says: , 

,"This position is ~xactly the converse of that, in the United Kiiigdoni' 'whil're·bolh 11 · . I:' · ' 
.\h.e. total bui;Jget and its allocation are under the exclu,sive C0l}tro_l of the . 
executive,' whci.administer the system through ordinary civil servants who are .. ' 
not· answerable· to the ihe Judg'es. Judges· have no. pciwer or •f(mcticin'.in -
relation either for the total· !Judge! cir its· 'allocatioh·· (For, information,·ori. us· . . ·' ,i., · 
position ·see•J.M. Slack; "Funcling the'Federal"J~i;liciaiy (1979)'82 WesfViginia 
L.R._p.1._)'::-• -, .:· ··, ~ 1•·. '•--~ · 

'• 1' 11. ·• -~ . • , . :· ' • ! 

. 3.26.2 He 'praises i~e US sysiem as follows: . ' 

' ,•_'!; ' 

"So far as I can discover;: no other country 'qoes '•to the l same .. length as the 
United States ·in ensuring Judicial control over the 'iiriahi:inq arid adrriinistiation· . 
of the legal system. ·. · ",,,, , ·, · .... · - ·1, , -a ; .. · • · 

3.26:3' He!refe'is to'Australi,a.' The position appears·to·be better tha_n:in'UK.o'The'Court pre()ares 
lh!l. budget u·nder'the High Court of Australia Act, 1979, but those are subrriitt~d .to the. Ministry of 
Finance 'and then referrea to·Parliament. The Court is accountable to the.Ministry of Finance for 
monies expended. · Simila/' is the position in Canada.,.: Position ifl ,Germany also 'is s~id to ·be 
comparatively better than'in U.K. - ·' l .. ,., '. . 

., '. • ' ,1 ,: ' ' ' !' ·:· 

• I 

' ' '' : '1 .. 

The. Statutory Framework in US: (The Judicial Conference. Judicial Council, 
Administrative Office ana Budget). 

3.27 The· staiute of 1922 created· (i) the JJcticlal 'Ccmfererice of'ttie 'United· States and (ii) a 
Jljdicial Council for each circuit and a Judicial Conference for e'a~h circuit. 1•• •• • • • ._ 

' :. . ' . "· 

3.28 Before reference· is made to the· staiute, it is necessacy to t~fer to' :uie structure. of ;he 
Federal Courts in US. There are District Courts exercising original fe9eral 'jurisdiction, then the • 
circuits Courts (now called Courts of Appeals) exercising iniermediate fecleral jurisdiction and 

· then the· US Supr_eme Cpurt. There are other federal Courts, such as the ·court of Claims, the 
Court of Military Appeals,' t!ie Text Court cif the u·s, the'· customs Court· and ttie Court of Customs 
and Pat~nt Appeals. The District uudges· who' exercise' originai"jurisdiction, also exercise 
admiralty and bankruptcy jurisdiction. . · ''· : ' . 

' • Ii ' • ' • ' • 

{i)(a) Judicial Conference'of US: 
" 

3.29 Section 331 of Title 28 US Code Service states that tlie · Chief Justice of US shall 
summon annually (a) the Qhlef Justice of each circuit, (b) th~ Chief Justice of the Court of 
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Claims, (c).the Chi_e.f:J\JS!ice otC.ourt of, Customs. a9dPa)erit Appeal.' {d) a District-Judge from 
each Circuit: The-·oisfrict Judge nominees, are to, be. selected at the annua'i. conference of the 
Circuit under seciion 333. and,sha!I serve for orie y_ear or tw_o ,y~ars or.three years· as stated in the 
Act. The Conferenceds,-to,make a cqmprehensive survey of,the condition of business in tne 
Courts in US,; prepare plans,.·submit suggestions to various Courts,- and carr;y on a continuous 
study of the pper<!tiOffa.nd.!Jffect of the rules,and·procedure for eliminating delay_and unjustifiable 
expense. The Attorney General, upon r7quest of the Chief,dustic_e ·p_f US,;is, to. report to such 
Conference on matters relating to the business of the several Courts, with particular reference to 
cases to which the US Qovernment Is a party, The statute further says that the Chief Justice of 
US shall submit to Congress an Annual Report•of..the proceedings-of the•, Judicial Conference of 
US and its recommendations for·legislation. : .. c .,. · u, 1-,· · • . ·•, 

lbl_HI Judicial Councils in each Circuit 

• I ., > fJ ~-·~ '' . • I 

3.29.1 The Judicial Council of a Circuit.consists of all the Circuit Judges of the Circuit Court i.e. 
the appella_te Judg~_s .. Si:i.9t[oni332 states as fpllows: Th_e,Chie(Justice 

0

of. eac_h Circuit, shall-call, 
at least twice in-each-year, a Council 0~1the Circuit Judges for the Circuit. At the meeting, the 
Chief Justice -of. the Circult-sha·II submii to the Council, the.quarJerly reports of ·1he Director of 

i 
I' 

• ~ • "' ' I ·- , ' ' ' ~ ' '·• 
Administrative Office of US Courts, The Council shall take such action thereoi:i ,as• rriay be -.,! 
necessary. Each Judicial Council shall make all necessary orders for the effective and ; 
expeditious administration of the business of the Cou_ry within its Circuit. The district 'Judges in· 
the Circuit shall promptly carry into effect orders of the Judicial Council. ·A Judicial Council of 
each· circuit may appoint .a "Circuit Executive" (ram among,perso,ns who sl7all,be,certified by the 
Board of Certification,,~ :rhe ,"Circuit Executive'i. shall exercjse ,su~h, administrative, po~ers and 
perform such duties as may be delegated to him by the Circuit Council. 

3.29.2 The "Circuit Executive''..shall serve. _at.the pleasure qf the Judici,al Council of the Circuit. 
The Board of Certification is to .select the Circuit Executives.• On the basis of the standards set up 
by, it .:, . including (i) ,experience ,in ·administrat_ive;. and execuUve~ po_sitions, (ii) familiarity ,With ,court 
procedures and (iii) special training. ,The Bo.11rd shall consist ,ct five-members, three of whom are 
elected by the Judicial Conference of US and at least one of t~e three so elected, shall .be a 
person experienced in executive recruitment a~d selection. .The other two members of the Board ' 
are the Director of the Administrative office of the US state. Courts and the Director of the Federal 
Judicial Centre. These. live members of the Board are elected for five years. Certification of an 
Executive of the circuit shall be for three year~. ~nless re-certified, The decision of the Board shall 
be a decision of at least three of its members.--Expenses of the Board are borne from the funds of 
the Federal Judiciary. Any member of the Board who is an employee of the US shall serve 
without any extra compensation. 

•,' • ' ' ' •' \' , /1 I '•:• ' 

3.29.3 The duties delegated to the "Circuit Executive''. ofeach\circuit include: 
., 

(i) Exercising: adrriin!stratiVE: .contr_ol pf all non-judipi!JI activities of the Court of, appeals of 
the circuit. ,, , . 

(ii) Administering the personal system. 
(iii) , ,Adminj~tering tl)e. budget of \he Court of·appeals of the circuit. 

, . (iv) Maintain a modern accounting system. . , 
(v) , Establish and maintain properly control jecords and undertake a space m!Jnagement 

, , _, , ,. progran,me. . . - , . - , . . 
, _(vi). . Conduct studi!!s ,relating t9 the business and administration of the Courts in the circuit 

(vii) 
(viii) 

. (ix) 

and prepare recommendations and. reports to (a) the Chief Judge, (b)'the Circuit 
Council and (c) the Judicial ·conference.'. . . . . 
Correct, compile and analyse statistical data for purpose of the reports. · 
Represent th~ Circuit as its liaison to the Courts:of.v.ariou~ States. ,· 
Arrange-and attend meetings of Judges of the Ckcuit and'Circuit Council . 

'I ,, ,. 
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'>,: 

(x) Prepare annual report to the. Circuit and to the Administrative Offi_c'r of u.~ Cou_rt§1_for 
the preceding· year plus its recommendations for the expeditious disposition of the 

.,b.usiness ofth_e.ci~cuit. , , . · · ,: :· ·,. 
. ,, • .,·•·~-·;-";'.'1_1··1·,~ 

All the duties are subject to the.general supervision.of the Chief Justice of the.circuit. ~;: 
-·~-······' .• ..... .. .... J •••• .., • ., • ___ ._ •• , :_,1_.-,,.~~::. 

' 
(b)(ii) 

"a,",1 -.- ; ; ,'_ "'; \ .• J •·'i 
Judicial.Conference of each Circuit: l { Ji[,1~•: :~(";' • :,:1<, ,;,• _: ,' ·, .. 

• ·, ·, (.',:••,, ~--- · • ;\i-,' •-·, 
1:r· ·,, · • • "l,\ f1r".i i.n~. • - · .-~ :r, ',.. ·, · •:_r,· .t1 

3,29.4 Th,e~~,,a.re a~. fl)any. '.Judicial ~onfi:renc~~ for the ,qirc.~ilf; \l.s t~.tre,ar.e Circuits, 
• • I' ', '. • > : 1 I \, ,t'I , • ' '!,'I•. . • J' -:- i- , • , •·' • ' 

3.29.5 Thi~:pon_f~r'rnce .. 9onsi~ts n!)I only of the e_ntire Jud,ge_~.in t~.e,Circ,ui\ 9e~rt,j(i·J.: appellate 
JU(:lges) but:also the Distr!cfJudges.9,fthe Circuit. Men;1bertof,ti)e l;l,ar ar'rl''!l?.O)ny1t~d. (see also 
0iiyer, Refi~cti6~s cin t~e histoiy bf Qircuit .Judici:3I Coy:~cil~ Jarid 'Giari\),u'cl,i¢,iaL (?cin~~ren~e 64 
FRD.201)., . . , .,. :, . , , ....... ,., .,,, .~ . ; 

• • - ,, t·i' •• ' •• _, '., ' ' 

. ,. •T••i-;:••"• i .• , .,:, , • 

3.29.6 Section 333 refers to the. 'Judicial Conference·of Circuits' ·and requires the' Chief'Justice of 
each Circujt !~:annually symr:not] the Circuit and district Judges of the Circuit,. for t~e pµrpose of 
considering; .the· i;>u~!ness' cif 't~e

1
,,C6i.Jrt~ :and: advising n)eans .'of \n\'proving''th~ admi(lis\ration of 

justice within such .Circuit. . Tti1,- ~9urt .p(;appe~ls· for ~acti. Circuit, is tf pfo.vid~. the, rule~ for 
representation 'arid ''active· participbtio/i 'at sui:h 'conferences- by rrier'nbers of 'the bar of such 
Circuit. : ', I• • 

•,1 • , ~ , , I _, - I• ! '"-., , , • ~ 
Administrative Office of US Courts: · ' 

"i 1 • ,·, (, -:! • /1_ •• :,•i .:-·t· 
"1) ,::~) .\· :~ :~..:-.1i· .. -~ ,••'• ::·-:· 

,3.29.7 The Administrative Office of the US Courts ·is crucial Jar the implementaiion of the new 
'statute. -~~cifop~_'.601 '16 s'1_1 of T[!!e 28 :a,r~: in:·om/chap'ter: '~.ectiqn: 60); ·staies \hat the 
Administrative Office of US 'courts·'shall b'e· maintained at the ·seat of the Government and will 
have a.Dire~tor and a Deputy' Director ?,PP~iilte□;:subject io'\he ~P,P.(oval'of'.t~~;~uprem~ qo~rt.' 

3.29.8 Se.ction 602 states ihat the Director may appoint staff, subject to the:civil service laws and 
seciiori'°603·stai~s tharhis sil!a,rx'.~h~ll'be the sanje a~_th~) of.i Dist'r!~!.Judge. " ., :- ~ . , ,' / 

. , , I,. -.. I . , , \ ~ ~• 

3.29.9 Section 604 enumerates the duties of the Direc'tor as including , ~ ... 
~-,' ',·' , ' ' _-,- , •'JI,;;••,_ ''• " (·. 

, , •. I • ' 1,,,- .,,. ·I- • ,, -. ' • ,• ' ·, / • • • • ,. 

(i) to examine ·the state i°f Coli'rt's 'dockets and secure' information as to the ·courts' need of 
a!i'sistarice; prepare Jlnd transmit qu'aiterly to the Chief ·Justices 'at' Circuits, ' statistical 
data and reports of business of the· CoLlrts; ·' ,, . ' ' ' . . ' . '. . .. ' 

(ii) to determine\ and pay, necessary office expenses of.Courts, Judges and officers; 
(iii) to •. disburs_e,' directl~ or throu.gh several US mars~als, moneys appropriated. for the 

m,ainlella11c~. ~nd,OP,eraJio11.of the Courts; . .. . .,.,.. ,•,· ,. . 
(iv) to'"purc,hase;· excharig~,' transfer, 'distribute ·and· assign, the :cust9dy 9f lal'I books, 

equipment; and supplies need for the maintenance. and' operaticih 'bf the Courts, the 
• • •• "', • • · • , • " - I ,· • ·1 1 - '• ', 

Federal Ju9_!cial _Ce~_ter,:the ~:fic~s:?.f tr,e, tJS. :ri_ag\s\r<l\!l.s a_nd ·c;:orpm,i~~jone\~ a_nd offices 
·of the pre-trial services agencies; ·' . • · . · · · ' 

· (I!) to'audit vouchers aha accb'unts' ofthe ·cou[ts, and cif the Federal 
0

Judicial Centre, and of 
the·pre0tria;'services ·agencies-and 'their stat;· ' ;, ' . ': . ' ' ·. ·,. . 

"1 • '. •'1 , •• , • • .- - " ''"' ' ·•1 •1 I ' \..' ' I, t 

(vi) to· provide ·accommodation fcir' the Courts; the F:e'deral Judicial Cen\re, ·:the. pre-triiil 
services' agerlcie~ 'a'rld the'ir staff;..: - '' .J 

1 
· • 

1
-

1 1 1 
1J- !~ 1

-~·- • ··--•~. 

(vii) .\9 perfo(m such qther. d~tie~. assign!;d by, !_he S,upre1ne Court c;1r Judicial' Conference of us.I - ,. .. 11 ·- , - . • , • - •• ~ - • • 
- • ' : ~.· . - - ,, ,· 1' • ' • 

The 'oireqtOr~s ~epori a},d r~C~mmedd~'tioh·~·wm · bE;3 p~b1iC.dObUm~~-ts·. ~ · 
, , - , •, };,, • ·, !, , , ,I 1, ,. · ' • " r \ .' , H• • ~ • I 

/; • '" ... ' ' \. " ' • ~ .. I I . ~~, ' l i ' ' • ' ' , • • ,,..,.. • 
The' Director, under the supervision of the US Judicial' Conference shall' compile data,' 

' , ·.•~- -·-1· ,·~ . . . - •· ,.,. 
which ·sha)l· be laid before Congress annually, by ~ay_ of.statistical tables arid o,ther_informaticil): , 

• ,, --, ,, 1 'I • I • ' ,• I -• t , ' '• I, , •, ; • 1 
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Budged:stlinates ' ' ''' C - • ' ' - ' 

: . : ·~ • • '· i '. ' ~ -

3:29.9 Section_ 605 is the crucial provision. It will be advanta.geous to extra6{ it· as' ii' sta.nds (the'; 
words which are·not relevant here are shown in brackets).. · .: - . . . ' 

·-•section- 605:·' The· Director, under the supervision of the Judicial Ccirifererice of 
th.e United States, shall submit to the Bureau of the Budget, annuai: estimates. 
of the expenditures and appropriations necessary for 'th1i''r'iiaintii'nahci{ a'nd 
operation of the Courts and the Administrativ~ office. and the _operatjl?i1 ·9rthe 
judicial · survivor's a'nriuity · fund, and· such supplemental and. deficien'cy 
estimates· as may be required from time to time for the sarri~ purposes,· 
according to' law. (The Director shall cause periodic examinations'. of the ju'diclal. 

. • • :} ' _. ' ..• ' .,, •, l ,• • , •. 

survivors ,annuity fund to be maqe by,an·actuary, who be an actua.ry,employed· .. 
by ·another 'department of the Government 'temporarily. assigned .for the. 
purpose, and whose findings and recommendations shall be transmitted by the 
Director to thl) Judicial. Conference.) . 

' ' 
'.' - Such estimates shall b'e approJed, before preseniation''tii the Bure~u··ofthe' 

'. Budget. by the Judicial Conference of the United: States, exc~pt tt:,at the _ 
. estimate with respect.to the Customs·court shall·be approved by each_Court. · 

·;-:' • •• • • •.. I ' ' • ' ' 

All such 'estimates shall be included without revIsIon but_ subject to 'the 
recommendations of the Bureau of Budget, as provided bycsection 1.1. of Title 
;31'forthe estimates ofthe Supreme Court" -·· · ·' - "_, , .. · 

3.29,10 It is thus °CI~~~ that' the budget Jieni ,UP by' the Director, as approved. by 'the. Jud;ci~I,' 
Conference of,Ul:,, does not {Ul]like the prcicep,ure in·:1h,e, cas,e,,of ot~er departmeiits)'suffed1riy 

· revision-at the·hands of the .Bureau of Budget ·and is. forwarded. The further procedure is stated 
in section'·11 cifTitie 31: We shall now refer tci'that section: . . . 

', • 1 •• • ·, '• • " • , • , ', ., , •• , , ', , . ., 1f,j,. L· : .:): -~ 

Section 11 of ·Title 31: The title of section 11 Is "President to transmit Budget to .Congress: 
Contents thereof',. . Sub ciause (5) of section 11°(a) is very important.. . " .. 

•r--1",:... ' ~·,-, - · ~'-~-It;,·• 
"Sec.11: (a) The President shall transmit to Cong'ress during tt:,e· first.fifteen 

· days of_ each reg~lar ses~ion, the Budget, which shal) ,s.et, ~orth his Budget . 
message, summary data and text, and supporting detail .. Th~ Budget sliaU set 

·forth in such form and detail as the President determine -'- · · 
. ' ' • ~ t' 

(1) ' ". 
(2) , 'l, 

(3). ' .... , 
(4) _ a· recommendation of. the :summ?lry data on. .~xpeni:!il~res witti 
proposed appropriations; · . . , 
(?) · · .. , estimates expenditures and.proposed.appropriations necessar{i[i · 
his.)udgrrient'for the support of ttie Gdvernmen\.f9(the;en,suing flsdal year,. 
except t_ha\.estfrnated expenditures and proposed''-:ipph?priati.ons for such yea'r ' 
for ·.the_ legislati~e branch of the Gover~merit 'arid- the Supreme Court of. the 
United States shall be transmitted to the President on or' befcire October 1°5' of, 

·each year,-and shall be''iricluded by hlni ih the'budget without revision.". '''. ' ' 

• 

' • • • ' - I • \ ' • ' • ' • • • • 

3.29.11 It will ·be noticed that under section 605 of Title 28 the budget esiimates. of:. the e·ntiie 
.Federal Judiciary as prepared by the Administrative Office and -as approved by. the Judiciai 
Conference of US are t~ be _included under the, ~ead of "Es.lil]lale~ for!hE: Su,iiri:imif.Courf' (vide 
the last part of section 605 · title 28) without 'revision· by the. Bureau of thei'.Budgef (with' its 
recom/llendation·s i.e. for the entire amount) and ,the President submits the said estimate, wjthout · 
revision, 'before I.he Co.ngress unde~ sectio!] 11 (5) of Title 31'. The budget .estimates of .the· 
Federal Judiciary are treated on par with budget estimate of the L:egislative branch and· the. 

' . 
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President.does- not revise tlie'estimates.' The Congress·:as pointed in Chapter 111 (USA) of this 
Paper by leadingwritersi does. noi (and it is the convention)_ make."any cut in the' estimates. 

· I.~ • i":.t •.I •• - • :·~•·_.:1r1 ·· · .· . •,._ •. : · 1 · •• 

3.29.12 It is,hiire:necessary to point outthat, in,fact,.se'ction· 16·ofl)tle.31 deals with-the 'Bureau 
. of tti~ Budget"-Which,Bureau normally has:power to·''revise,':reduce or.increase the requests for 
appropriationsJr.orif.various departments" bi.J\. the exception is,with'regardJo ttie Budget Federal 
Judidary and .. the, .L:egislative Wing-' · 0thef sections of T1tl!3_ 31, deal withJhe. appointment of the 
Comptrolletilind:Auditor General.and an; elaborate procedure is laid down: '. · .. - ,,-, · ... · · : '-

.: ~l• -1_ ~•:l. - : i \\ ~ -. - =:.:.:'.•.+{•I,~.;: 1,_.,: • •• i1; .: / '•) •; r:·:.. ·: '-•. ·.··,·~,· ,,,,;-,-.: {·-: 

3.29.13. Section;,~4:-of0Title:31deals. y.,itl\ 'renciition,~f accounts of 6fficers 9f1cciufts' .. This is aiso 
important.•·' '17he, latterji_art of ,the sei:iion says, :while _referring to .ceftain''olher-•accounls to be 
submitted . to - -lhe:,,Genera·1-:, Aci:ouriting · Office, i that 'the accounts ·of "the' -United States . 
Comrriissioners,::clerks-of Courts. anctother-officers:of.lhe Courts cif the.United s·tates except the 

. Supreme;Court of the Uriited States and Corisulor Courts; shall~be sentwith•their vouchers to the 
:; · Director· of the Administrative Office of the l:lnifed· States :courts 'and examined by them under 
· their.supervision." In other words, the. expenditure .. accounts for the money sperit for the Federal 
. Courts which:are included in: the:Slipreme Court budget are not to'.be submitted .to the Gen~ral 
· Accounting ;oifice but are to be 'sub_mijted· only:to-the -Oire'ct0r· of _the· Administrative .Offi9~ of the · 

US Courts,,;;'[his is also.a, remarka_ble·f~ature. c -.-:: ,,,~. / ., ;.'. -' · . _., · · 
: -·/t111:{-,1 ::,_ '.•~. , _.-_: ·_1 '., _ _, . ' , .~•.'; ,,. ! .• '';. • · ..• 1. , i;• :'.._ .._: ·=·-· . 

3.29.14 ·Su[llniarising·the, positiciildn 1the,,l:JS F.ederal Courts, '.'Ne:find tjlaUn US'.lhere are tl]_e 
District Courts .at.the· lowest. level:1and.-the, Appellate Courts (are called lhe-,Circuit Courts) and 
'above them is:'tt]e.tSupremeiCo'Urj, ;.These .yourts administer th_e ·Federal 'laY!s• and the Fe,deral 
Constitution. /1ll·the ,Judges.in-the Courts.of Appeal for each ~ircuit form the ,'Judicial:Council of 
the Circuit' 'and: meet twice 'in .an) ,year. They· have a 'Circuit Executive' who imple_ments their 
decisions.,on•the basis,ot thee repol'tof the 0irector of the·Administrative.:Office of,US,Courts. He 
sends ,his reports to ,the Judicial -Council ·of. the Circuit -and also to the ,"Judicial Conference:·. He 
prepares'a,re'pbrtc,to the,Adminisfrative Office of ttie us G9urts,· The "J~·dicialoConferen_ce" of each 

- Circuit consists.of;the-Judges of the, appeliate Circuit-Court.and' the District,Judges and considers 
the business .of1the c·ourts-and 'method df improving the: administration. Memb,ers,of:-the bar are' 

. also invited Jq1its,:meetings.:,. :i'tie', Director oUhe .Admin)straiive. office of courts; examines the 
' 'dockets cit/all it)le 1.co.urts.,an,d (eport~. to :the ·Ghief:'Justice9_ of Circuits .every qus1rter, collects 

statistics an_d_ fl.et.ermines Jhe,total.,expend)ture and' ?lso.,disbllrses '_the 'budge_tary, grants,. deals 
with buildings; infrastructure arid accommodation· and, audits, the vouchers .. and accounts of the 

• L - '- •' , , , • -- I< • •" . , > , .• ' .:. • ,: •• ',I ; 

courts. Jhes,e·.vouchers need.not be.submitted \b the General Accounts.W1ng.as,done·by other 
departments.:, The '.Director, acts. ui;ider,cthe ·supervision.,of US Judicial •Council wtiich, consists of 

J -. • • • ,. ' _, • - • . - ,, 

Chief Justice pf US al')d tl]e circuit Judges and· a, ,districtJuage .from each' qrcuit al')d certain 
Judges from. tl]e special•courts. Th_e Director preP,are.~ the pudget estinfates arid s_ends-ttie name 
to .the Chief.J_us\ice of US Supreme .court who heads 'the Judicial Cqnference· of .US. The.said 
Con_ference,;tl:ir~u-gh the-Chief ~ustice'of-US Supreme Court sends the estimates of budgEJMo the 
Bureau of Budget.- The Bureau of Budget sends'the:, estimates Without any .revision. (but which 
Y.,ith its rec9m·me,ndations) to the Pre~iderit 'of us: who piaces the budget estimates, again without 
revision· before Congre,ss directly.,. This- proce_dure is. similar to' that in the ·c;ase of-the. budget 
estimates ofth.e L_~gislative 0e'pa_rtment:'." Then:the, appropriation bill is pa~sed. As stated earlier, 

· a Judge of the: \JS Suprem·~ Court :niay atten9. Congress at 'that time an_d by way o( C!Jnvention, 
the;·budget e·stin,ates are salictio.nea in full with9:ut"any revision: The, budgetary grants are 
implemented oy,theDirector of,the Administrative Office at the·varidus levels:· · · 

_,,,:,l ,;: • ~:➔: ••1> ~-,.~,/,/:.fr<•-{''. '._.- ..... _ ;;~< .. J, _,';. i_•' ~•;••,_ .. .'/" 'I:'•' •'l"' 
3.29,15,,The:fo~e·nr 2099-2001 ,ye_ar,;reportlon the 'Fe,deral ·Judicii:uy,By_dget gives us an idea of 
the procedure'in US- , · ,'·' '. · · ". , . .- .' ·.,·,~, ;' - , ~ l,: ·, ::· i • , • 

1 ! ' , • ' , ~ I , 

, ',_; :· • • ·• I 1
1

• \ 1 • I • ' • • • 

. . - ·. Ttie_'Administrative;office',of,lhe United States;Courts-· _,_.:,,. .. ·,.,·'' -. . ;_, 
;,, ,;·; '·' "The!Administrative Office• df the, United ,states :Co~ns .serves as ,the central· 

·· , suppof! agency for tti~, ac{ministration ·of the _FedJ3ral Court:systen\ Ampng:the • · · ,;_,' 
· · Adrilil)istrative Office's most important responsibilities are~preparing, .under the 

, guidance and direction .,of. the Judicial Conference -and its Comrriittee on the -, ·.;~J.;.Ji" -.·· ,\: .' ., . :, . .'···'-C ·,,· ,, ' 

. 1208 LJ&CA/2002-~A , 
p 1 .. 

' ' . 
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Budget, the Judiciary's ,.annual budget requ.ests, al)d subsequently, submitting 
that request to Congress .. , Because .the, Judiciary's apprppriati6ns bill. -is · . ,, , 
included with those of the .departments of Commerce, Justice, State and 
certain o.ther ,federal agencies, .the ~udJciary's budget was: once again' delayed, · · 

· this year because ·.of, policy,, differences. between •'the Congress and the _, 
.President Although these,issues had nothing to do with the federal Geurts. the 
uncertain budget .situation hail, the. potential .. to ,jeopardize ,the; E1_ffective · c!nd 
efficient operation .;of:,the Judicial. Branch .. · Ultimately,s however,e,;under' theJ::· :·:. 
leadership of the Jugicial Conference's -Budget Committee chaired. by Judge ·· 
John ·G. Heyburn,':.11, and Administrative Office ,0irector" Leonidas Ralph· , .'., ·,' 
Mecham,•the Judiciary fared.well-in:the .Fiscal Year 2001 Apprciprfation Bil( , ,. •. 
The 8%_ funding increase will enable. 0the Judiciary; for the first· time· in two,, i 

. years,.,to liire new.staff. This··will come.as especially weic·ome.news to the.._: , ·.;: 
;. Southwestern border courts, which'. ti.ive experienced:a •125% .increase•,in, · • ,;· . 
. ·criminal case load·ove'rthepastthree·years: . ' . __ , ·' . : · • 

,'. > 

Because 'much of the J4diciary's budget. is experided0 for·the salaries. of its:. 
personnel, the·. Judiciary,' ·devotes· considerable·(· attention to· developing .. 
scientifically cleirived staffing formulas based on the functions <Jrid";work ·: : , ?J 
requirements of the ,different court offices. In order to ensure, staffing, fo'rrliulas , . 
:reflect current:work,. they are updated 'periodically. Afte.r an intensive study cif · ',;;- ·'.: · 
ail major staffing formulas, new formulas were developed.and.implemented this 
year. ,.The new ·staffing formulas refiect,deficiencies realized 0•in.aILprpgram 

· areas "sirice t~e·last formul.as were devejoped, as well as·new work/·:- :,c:. __ · · 
, ~ ••;•~ 1 , c,;1 •.'< 1 •' 'i~ ,t-; • .'j~·w' 

· An •independent comprehensive study of the Judiciary's space and facilities ' ' 
" ,program•was completed this year., The 'consultant:s·repcirt•describ.ed·numerous· · 

program ,achievements, ·including:actions :10 achieve savings in the space and 
: facilities program, a useful U.S: Courts Design Guide; and an.effective··longc,. , . 
range_, facilities planning process._· Due to' 'the·_ efforts •.of ·the 'Judicial·.,· 

. Conferen'ce's Committee on, Secyrity·and Facilities,,i:haired by' Judge'·Jane R. · ._ - -
Roth, the· Administrative Offic'ei and•'ihe General ,SeNi~es .-Adniinistration; · , ,.,. 

· Congress approved'funding for eight.-critically needed· courthouse construction' : , '-· 
projects•t<;>taling $ 559 million over the next 'two years." · · · ." ~ - · · - · ·, • '·, . 

' "- ·• ·-~ ' - " • .- ; • I r ;. !' ·-

,,-· A top priorityiof thE'J'.Administrative•,Office.is·de~eloping· and implementi~g · ~ew ·:: .:· 
te'chnologies and systems-that enh~rice.:·. · ,, . . • ' : ···., · ,, , °'· r:: ." 

\ . 

~•; --

.,CHAPTER IV 
. ·_:·- :.::.··?)•_t;'·;,t 

. ;1 • -;. ,_ ,· ·~ 

. UNIJED-KIN,GDOM 

--• 1 :r • • C •' > 

, .. :, 

• .. -•.:..;; • ; .... ...,.1-:;, :l ; • 

... ;-:::,,'· .... -:~ ;.,. 
'' 

' .1 '," 

4.1 The best discussion of the subject generally and as far as U~ is ·concerned. is. contained ' 
,n the article fly Justice·,Browne ·- Wilkinso'ii, .. Vice Chancellor iri•:His:..\The•·lndepencle'nce, of'ttJe, . 

. • Judiciary in the 1980s -,(Sile 1988 Public Law; p.44 ). ' ' . . ,·J_i, .'·' ~ ,)' _ .. _.., , / .), 
·- - • < •••• ' - • 

' • • • • • ' _ , • I •: - • 

4.1.1 According to him; lack of· "financial• support" •by. a Government :is, ,(·clear'•''tlireat to !he 
independence,of the legal system",-Th:e-threats have arisen.by reason,of ttie·executi,v·e•··contrcil of 
finance and administr~iion. t-1e•says: ;· · ,· · · • · · : :. /, r. • ,;. ... _ : · .' • - o 

. . . \ i• . ,i -~ ,_i- ·• I~ '.' . -=-~ -,::•:·.. i• :l 
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. . 

"Control of the finance and administration of the legal system is capable of preventing 
tne performan'ce of those· very functions which the independence of' the .. Judicia·ry. is 

. intended to preserve, that is to say, the right of the individual to a speedy and fair trial of 
his clailll by an independent Judge .... the enforcement of the rule pf la_w by the Judges 

· could be wholly frustrated by the refusal- to appoint Judges, to provide court rooms for 
them :10.s.it in or·slaff. tocservice those courts .... there is a failure of-the• provision of· 
adequate courts and court staff to meet society's current demands for Justice .... 11· is that 
aspect of the independence of the Judiciary which I wish to consider .... " · 

_. i . -: ,_; - ' 

A.1.2-•He·,pc;iints out that in England,,lhe Lord Chancellor and his department'prepare a budget. 
which.is negotiated with the Treasury .. The Government then asks Parliament lo vote the money. 
Once this is voted, then the Lord Chancellor _with the help of his department often allocates funds 
amongs\ )he different demands. for legal services. The .Lord Chancellor,. as a member of the 
government.and a responsible.minister is ac.countable to·.Parliament-for the expenditure incurred 
of the mol)ey,-vote_d.,But if Parliament and-the Minister,· between them, cont,ol thll provision and 
allocation pf funds, ho'.'.'(• can' the-administration of .Justice be independent of. the legislative or 
executive?" He, says; · · 

."He who pa·ys t_he piper calls the tune". 
: 1 : • 

4.1.3 According" to him, things in Courts have changed over from 1950 or at any rate from 
1970. There had peen.an up~urge in crim,e and als<:> an increase (though ii) a.lower degree) in 
civil cases_. To meet ,this,,There-had'io be a-large increase in the riumber of ~U<;lges, _Courts, Court 
staff ai:id other legal expenditure. He, however, agrees: , " .. : . . ., , 

- .. T/le cos_t of providing the legal system (although still small as compar,ed with .. 
that in any either developed country) has increased substantially; no longer is ii . 
possible for ~udges to obtain all the facilities which in their view, are r~quired." 

. ' ' ' '; . 

4.2 · The Beeching Report, 1971 i'ed to a ,reorganization of Courts. which shifted court 
administration frqm )udges. to . the. Elxecu_tive. in a- subs)~ntial n\east.ire. , In ·para 75 of the 
Constitution Pal?er.No. 6 for the, Civil Justice Review it was said t)1at, • · , , . 

. t i-'. _ , i I " • • • • r • 

.,,, . . "1:he: L9rd <;:hanci,llor i~ . responsible as a Minister to Parli~men_t for- )he 
. · -·· Supren:ie Court ~nd ,the. Country_ Courts, He exercises His respon~ibility for_ 
... tho~e Courts through ·The admin_istrative Co_u~ ;;ervice crea!~d by \he, Cot:irts 

Act, 1g71" · · ' 

~·-· ' • - •• '' •' • f 

4.3 . The, creation of a ,sep13rate Court sef)!ice, fn,19?1 over which the_ Judiciary; had:no'control 
had also created P,rpblems. :J,udge_ Brow11e-Wilkin~on: says that there is-~ .profound di(ference of 
views as to where _administrat_iori enp5 and where JudrcialJu_nction begins. ·That lies· at the root of 
much of' the .friction. The assumption· ill the Bee,;hing Rej:lort,.that ~dministratiye and judicial 
functions are distinct is according to him, not'-correct iri the sense'that the -number-of courts'and 
Judges ~nd adequacy of siaff has a d_irect impact on.ttiejustice delive;y systerT)·. After 1971; the 
Cou~ administratpr~d~ UKare a_ns\yerable not, to_-the Judges but.to_ their·_superio;s in the civi_l 
service. ,1 ; .. 1., ; , 

1 
1 • • · 

·-,-,-~,~.;.· .. ·.~·- -·.-,: .:.-Ji ... 
4.3.1 In_ tt,e con\eJ<t. of the. Treasl!ry's insistence on scr~tiriiz!ng the spending ,by. tt,e concerned 
department, and theory pf, 'value:for mopey' during the Thatcher regime, certajn difficulties.have 
arisen so far as the Lord:Chancellors' office is concerned because - . . · " · 

• • ' ( ' • ~ • • I 

- ~ ~ , ' 
"It is not for the· executive alone ;~- deter'mine whether a particular Judici~I 
pfqcedure prciy\des 'valuE! for .money: Jtislice is n_cit capable of b'eing ·measures -
by an;account~rits:-comput13r:': ' ·" .-.-,, .• , ., , -' · 

• • :;- • • ,.,. .r· ,1'·, •·; • 
~ ~ .. _ {·.'.·. :\•··,· .• ~r• 
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A.~.2 While in- other departments, the con9ern.ed Ministries ·can weigh the ,balance between 
·money •expended and "value, of service',produced'., 'this is -not true -of. the.:L:o'rd Chancellor's 
Department.,ijere assess,r'r1ent of the.need for.a faci.lity is within.the province of thei·Judge and not 
the executive.''.He says: .. 1., , • .. ,:·.•.•· • • ,.,~- r, !,-... ::. ;,. ·-;~ 1 • 

. . . . •·) :_·:-. -~ .. :; ~,i y·. ·--.: ,·:. 1,, 

• ,, · •'•'Under our Constitution, it is for the Judge-to determine what isjusrarid what.is 
not just,-~ubject•always toJegislation by Parliament:". ·: , •• · . ,'-',.; <-

-~ ,:_,·•'rj l:·:1•_1,_: .,: . ..:.. . 

4.3.3 The result is that we have a system in which the· Lord Chancellor's Department makes 
.,, policies to,subserve, theories of .'value.for money '..: even'.without consulting Judges.:, He says 

tha!Judges-rriust:be involved in these decisions. He finally sums up the· problems as follows:: -·,. 
• I '• , •. ' • . 1 , · . , ,,_', ~ • .-?•:~'°!-ri'!'- · f " 

"To sum up-my argument so far, it<seems' to me that the::old' machinery ;, ·. 
regulating th_e administration of justice'n6' longer ensures:th·e·independence.of" .. ·: · • 

'• the system ·from executive-control: Judges 'are:sittirig-in• ah·enviro'nmeiit;whcillY:- '· 
• determined by executive decision, in· the Lord Chancellor'.s .Department,: which•;( ,: 

in turn is operating under the financial constraints and pressures imposed by · 
. the Treasury.". · · 

·:"4-::q, .,•,•;,~. ,'1 

The-~esult is 

"The, yardstick fo(•decision-making is-firiancial'value for. money;•northe 'interest· - ' 
of Justice. What constitutes value-for money is• beiriifdetefmined by-exe·cutive;·~ '~ - . · · . 
not Judicial decision\;. . .. ', . ' ' - • . ·,' : ·.. , ' '· · •· ,:! - ' - ' - ,. 

4.3.4 The Lord Chancellor's - office is according to him;'.-urider"•ihe 'dictates· of Finance 
DepartmeritofGolternment.· , · .- · ,,·,,· ,,-., ... , .. -., r · 

He says that a possible solution couid be as follows:-_ · · 
·:. t - • • • • • ~: : 

(1) , Judges have 'to· accept that ther,(are nonih'd''~ill ri,Qt•1b,e sufficient -
funds available to meet,all the· demam;ts·of the legal'sysiem. 'rhe'cost 6( ',-·· 
providing justice is only cine of the calls on publip revenue. ;rhere -_is no 
justification ·tor a· claim that the. legal syste'm has ·a··gr_eaier' ri~ht to publi_c funds .. 
than, for example, . the• National Healtii 'Service·•_ 'or EdJcation. ' Divisio'n of" 
available funds is to a large ·extent a political q'uestlon. ',,r, !\' ,, .. ,,•;., __ -'. '. :;!. 

., 
' - -

, (2) But if there is to be Judicial -independence; the Judges must .at. 
least be involved in the preparation of !tie estimate·on ·\vhich !he total· b_~dget'is 
votea. More important, 'the judges ·must tfe•involliei!'in the-allocatio'n of that. '' 
budget, once voted: am9ngst the various· functions ·ot-the leg!'I :system to , 
ensure that:·subjeclalways·to !tie supr~macy 6f Pariiariient, th'e' adininis!faticin -· . 

·ofJustic'eisuriderindependentconircil. ,.- ,: - ",,; ,.-,.- ,,, - , .,,,--,' , 
. . • ,l • - . ' . ,, . . . _, . 

(3) " -There· m~st'be·a person or body whii:h·cari'~peak"for'.the Jiidtjes:as a_., 
whole. The way the Lord. Chancellor: is positiqned, it. does -not · meet this 

· problem fully. It will-therefore be necessary to appoint a Lord Chief Justice as_ 
a person who can speak on •behalf of the whole Judiciary ,or to ei;tablisti''soiiie··· 

. form - of Collegiate body. like' the-'Am~rican, Judicial Conference(' which"h'~s, -,,,,:r 
authority. on behalf. of al)' the Judges: Such· a :bady"would' oe' respo'nsible for·:, -- ,·.o .. 
those administrative functions which are· to be qontrolled by the Judges.. · 

• , •. • ;: - ,,• , I'· ~ ..., ,J' • •. :- :;- - ' J-> 

(4) - No~ unfortunately; the Judges have Iii~-, responsibility .'of providing 
justice wlth9ut any 'respori~ibilitrfor the economic and' effeictive'expenditure·of' 
the money required fo.t that purpose: the'. executive _have power to control 
finances·; but no responsibility !cir the · erid,product, namely, · the. Judicial 

• • C' ' 0 ' .::..•• ,, • 

794 



'. . tlecision ... ' This kind of·separation of powers and duties~ seems_ to be one of 
the basic shortcomings.of.the present system. · , · 

•(5) ·' _Judges must.be involved in the formulation of policies or objectives of 
the, legai,.,system. ·Now.'.Parliament is evolving the_ ,policies-without any,·._ 
consu[tation with Judges and-.such·a system is.unacceptaqle. .. ··t . .- ·. ,. • 

/ . • ·,'' '. \.- - .... ! .L , • , ,l' .. 

(6) If the American model were to be adopted and England is to have _a , 
Judjcial .Conference funded·directly by the legislature and responsible for the c 
w~ole administration of courts, these problems would at once.be _solved. Bu! 

• the British -Constitution. does not permit a system,- which does 110!_ inv_olve a 
_mJnister_. • _:,' - · · .i. · 

' ' • j. 

(7)_ - .If_ the Americ.an model- js ·l)Ot perm'i~s_ible in U.K., any other,,system 
woi,ild'nece_99arily requires _some departure from the separation .. of powers, it - . 
requires,,the_ a_c_ceptance of. some· degree of·'executive involvement in the 
aqry,j11istration of justi,ce, An_ el_er:nent_of compromise has to be accepted; and 

, an attempt ·is to be made to 'distinguish, between ,those .functions which the · 
interests of justice require to be urider Judicial. control and those which are 

- purely administrative. Experience in other countries suggests that in practice, 
.. such distinctions are ex)remely, tiarq, _ may, be .imp9~siple, ··to draw.· There will 
,·. always be demarcation, disputes.- • , : , . 

• •. '• • ' 1 ' •• ~ ·., 1•~ ',, l' ' , -~ 

~:, (8): ,.·. There Is a pressing, ~eed fo~.a reyie0 :~r' th/) erit!re Judicial' finance • '• 
syst_em as dQne in USA, Austra!ia _and,Canada .. , .. '... .. -.. -_,., ... __ 

O • , I• • • , f , • 0 11 • ; . ~ 
(9) >There_ must be· a, collegiate body ,--,.apart from,the ,Lord C_~i:mcello(.Of 

_, Judg~s cha~ge~ with .the·responsibility for.taking policy decisions _on !;,ehalf of. 
_the Judge_s. "fhe said body shall-be responsible for.\he managerne_rit of certain 
functions of court a'dministration,, with the assistance of.an- administrative staff. 
answerable directly to -the collegiate body. Ttie collegiate boqy would be . 

.. ,,', fum;le<;l.- qy ti,e Lord ~haricellqr's'Department which 1would be 13cc9y_ntable,to 
the. Lord Chancellor for these fi.Jrids. -- , , • , . '.· . . ' . ' . ' -, ~ '' ' 

• ' ; ! •• • :,: I ' • 

- _ , .. (1.0) · ," If '.~ucti a. collegiate, b?dY .were ,established, ·any decisions .?s tq policy ,_, . 
. · or .objecti_ves to be, pur~ued in. the admin_istr_atiq_fl ,of Justic;e could qe taken by 

th_f:,,Lo,d. <;;hancellor in conjunction with .the -judici_al cqllege.• The 1jllocation of. 
theseJunds,so far as they relate--to functions oLmanagement to be carried .out . 
by_th_e.Judicial;College woujd be_mad_e. by t_he c,ollege; __ ,, . ,_'. . -~ ' . 

-, • ~ , ,,' • ' ,' •_!:-,. ;, , •• ' I •· •1; ']. • r_ ; . ' '/ •~ '-: 

"(11) If in--any case agreement between. the Judicial College, and the Lord • 
Chancellor proves impossible, the ultimate decision would have to be .the Lord· 

- .. · -_C~an,cejlor's. ·-.. : ; : , .. , -- ·,,·· ,; :· -. t· ,,•· · _, :.! ., , · 
·- • ;·ifr,-·-..- ·· '; __ .r:•--;~·r.-i., ·,,, ·.-,. ,.,,.,.}- .•, , l; ·, 

.. (12) But, -in. the event of the Judges' views being rejected, the L,ord 
Chancellor would be .required to put. before Parliament. a statement by the 

, . . _judicial.college of their views.",.,. ,. c-.·, .. -. · 
'"' • ~ ~ r• ., · ,,. -~ • , • • - · ~ ~, l ,. .... ' 

',_;,, •., • , ',, 1 1 1!1 ,·.~ , .. '': • ! ' (,'; .• ._., ,!, • l'J ,.,,; ( • \ 

4.4 , Indeed the,solutions, to_ the problem indicated by the.Vice-Chanc!JJlo,r.- Sir Nicol;:is Browne 
-. Wilkinson are of great importance to qountrie_s like India and 1JII Countries which,do n9t have the 
American niqdel. ' . ' _ · , -- · - . -, · , · 

4.5 :, · In.• )he recerit bqok. "Tl)e_ )ndependence ,of:__.th,e ~u-dicra(Y', tt,e -view ,fr,om, the Lord. 
Chanc~llor'~ _ Offjce~, by R_obert Stevens (1993): it is.pointed out (p._2) tl]at t,he_·Lord, Chancellor's 
ha_s becon:\e a _relat!vf?IY large depar:tment after the·pa§isag~-of. thii Court:~ .A.i;t of 1971. and lies in 
the ha11ds of-lawyer_s 'e(flployed _therein who are exempt ,from bas_ic Civil Service Re~ulations, but 

' ' 
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these offic~rs·.have in 1990· been integraied;.into ·the Civu"~service.:;. Th8 lord-:,Chancellor's • 
Department has an anriualbudgetof $ 1A Billion approved by 'Parliameni,'" • . , . . , - , , . 

4.5.1 In the Epilogue oMhe'.book, it.is stated .that in UK while the dignity:and the 'financial status. . 
. of Judges has slowly become ·eroded, their~prestige·flourished:. While ·the general •concept of :. 
Judicial independence (i.e. as a body) is vague, the independence of individual judges is 
protected. Their public political role has lessened tiut their reputation for professional and 
personal integrity has risen· (p.) 82). · The ·,Lord::Chancellor's ·office-agrees tliat polit\ca[ control. 
thro.ugh budgetary constraints has been recognized by .. the Vice;Chancellor,' Sir-'Nicholas Browne 
Wilkinson (1988 Public L:aw, 44),. It agrees that'in.addition-to the usual,~ohcern·s·abourfreedom 
from government pressure which· is secured by •payment-out· of monies out of the·· consolidated 
fund, there is 'a subtler threat' through the 'executive's control"of finance and administration'. It 
notes that, according to the Vice-Chancellor, U.K. is having court administrators reporting to the 
Civil Service rather thari to the·Ju.dg·es and this' has·ttireatefried thei-independence of ttiiicJudiciary 
- The 'value for money' theory'was the0 Thatche~~d6ctrine p.182). The-Juages are 'obviously 
upset that they'have not been ·consulted when·,the Lord Chancellor's Department produced its 
'yardsticks' for the Treasury's analysis. 'A'nlimber of ;Judges"ttiink ttiat there is some forin of civil· 
service conspiracy to erode .the ihdepehderice ofthe'judiciary ·and their' powers' (p.182-183). 
4 .6 The.Lord Chancellofs office says.'lhat the paronia has further increase□ because ,of what. 
was said in· a ·Consultative paper-in the Civil Justice Revie,.;i, implying tnat Judges. aie indolent. 
This. paper'has been severely criticized by-Lord Ackner! (Parliamentary Debates, H.L ·Vol.505, 
Col.1415 (9th April 1~89). It is in Ibis.context that.there is'further discui;'sion of the 'threat of 
possibility of a-Ministry of Justice being set up; and one can detect a level of friction between the 
Civil Service arid tne Judiciary which. has"resona.nces ·of. the rela_lions ··between Schuster and 

. Hewart arid Hewart alJd Sankey .. As to whettier·'there will ·be a threat·of'a Ministry qf Justice, 
· accordjng to the Lord Chancellor's office, the·threat is much ado· about notbing. (Seek .also 

G.Drewy, Ministers; Parliaments aria the C6urtsf(1992) (142 New LJ>56). Whatever'the future 
holds .:_ wh'ether'it-is 'a more·formalized·Miriistry _of Justice or,a less 'ptofessicinal' department - the 
Departmenfremains-cur~eritly effectively_integrated,into·Civii Seryice (i.e. in 1990) (See·also S.C. 
Silkin: The legal Machinery' of Government, 1984'Public Law:·179:86)'. ' . · . • ; 

l.' ' '• • • • •· ' , ~ ·, ~' .. ( ; -~ ' • ' • . ' 

4.7 ·According to ,the Lord ·chancellor's Office, this suggests iha\ the Courts will b~ treated a~ 
-a ·wing. of government - that judge,s and lawye(S are treated as' prcividers. of liervice·s ,as part of 
such a social service in a welfare State. This will surely demand a serious analysis of. the 

· independence· of',the judiciary:-' It asks; what ·should :be :u,e relationstiip ,oflhis independence to 
the public. services which·the Courts and:ttie' -Judges provide? , It says·that in England, without ahy 
clear. separation of powers, the· status of the Judgeifhas become the core ;of the di$cussfon of the 
independence of the judiciary: Analysis\·of-'thai aspect is essential if .Judges· are to · pl~y an 
appropriate role in the future ·of the Constitution and· 6f the' public 'service·. - Britairi'in 1990:s 'h.as 'to' . .

. face concepts of separation of powers and judicial independence.and _as to ho)V·far· Judges can 
be thought of as a coordinate branch ofgovernm'ent: · · · '·· · · · 

. 1, ,, •, • • ' ~, 

4.8 The Rt Hon;ble Lord Steyn has, ii will' be noticed, tre~ted the Lord Chancellor's Office as 
unsatisfactory in his lecture 'Th~- Weakest and· least Dangerous Departmen~ ·of ·Govern(llent'. 
(1997P.L.84). ·,,.,_ · •,· . ., .. · - : .t . 

::..'. • : ·.'.!' ~ :; • '.:· • ·~· ; 

4.9 But the most recent article 'Judicial Review-' ttie,tensicins·betweeh the Executive and the 
.)udiciary', Rt. Hon'ble Lord Woolf- (1998) (114 Law Quarterly Review p.579) has presented a· 
different scenario, and says things are very much_ satisfactory in'UK:''.Howeve,r, a·reading of his·· 
article shows that Lord Woolf-has .not -referred ·10 ttie'-core ·probleins-,analysed qy tne:Vice-. 
Chancellor Lord Borwne-Wilkinson. : · ... . · i. • " 

' . 

4.9.1 · According to Lord .Woolf the Lord Chancellor, c as the sbie head of the Judiciary, then as 
a Minister and as Speaker:ofHouse of Lords·always acts as asa~elyvalv_e." As·a member of the 
execuiive, the Lord Chancellor can. "ens11re that :the Courts ate .properly •re·sourced, ·aild ·he can' 
alSci expiain lo' the Judiciary ,the politic.al ·Siluatiofr·and ·the constraints· of resources:'-. But says· 
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Lord Woolf, the Lo"rd Chancellor h·as· to keep•his·roles'•puni:tilious_so far as separ,:ition of powers 
is concerned: According to him'thejustice system is -now:better serve-d than it would-have·been 
by having its i~terests· represented-~y a Minister.of Justice -who wou!d lack these other roles.," 

• • -~:,,:·,. 1 • •,/t·.f' _,. ~ ~/ '·,i•\:",~:•, .i.~.: ... _ _.: .. -_'':~ •~ t .•·=-·•.•;::.•: :,'t .>•.• • .. I 

4.9.2,' Lord.Woolflpoints, ouf·that ,the'•'.'far reachirigi•-recommendations· of. the Beeching· Report 
1969 were implemented in the Courts Act, 1971. No doubt, a centrally'adminjstered court system -

twa~ creal!Jd a·n~ -ttie .control ofs"Judges over the Court a'dministration was:suostantially· reduced . 
• Under secticin,27'oMhe Courts Act, 1971 ttie"Lord Chancellor.was given power to· 
:. ··:,-:.. ... · -.:•·.'c .····~.:.:·\• :,.-,i ~· . ,;: ·,• ~.;·i•., ·~·: 1 •• •• <.•-

.. ~'.appoint such 'officers .and other,staff of t~e Supreme';Cciurt .and Country Courts. 
· 1 ._ •. as:appeartr;:, .. him'necessaryJor-:-.:',,.~u . ., :i,.! 1::.-.., ·.1 ,..;· :· :, :~;,:, .·d·",) ... _.,;,.\J ~•.; -·- ..... , , 

,:,,1 ,••:-,·,·;{_:•.: 1•_:·•:. ·•11- ,._."',•t'.t·~, ~-.·• .• :;:••i_:,·,::. I·::.·;--~..., .. ,. 'r\• '• •·-~~r,~·1 

(a) - setting up a unified·admiriist(ative Court-services:·_, .- , · ,,1,,·", -
·(b) · discharging any functions 'of these ¢ourts; and, , : ' . · 

_;(c) · , generally for c_arryirig out the administrative work of these· Courts." .. 
, -•~?--·~·!'..-:··-.~·J·r ,•.·.-~~--~:-1: ;)~•::'···. :,:. __ ,._-~_; .• ',: : -',.,··.•.·.':·.:_ .. ::.,,;,, _, 

The new Court ,Serv,ice which·.-the,;-Act set up,was,, he .. agrees,. intended tqrbe virtually, i_n the 
, exclusive control off ttie• Executive,. thai is ih'e Lord Chancellor:s· Departme~t.1 ,, • - _-. · ,, • 

:-a,_ ( 1 ';1/ ~;,:_-_":· .. .,1:1•,:::"\";; .:"-:·_ ,<;,;',':!· .. ·~1· •. ·•··.·j, :.•,,L_',, ..,•.'_ ... .,., •-~ ·.•.•·, 

.4,9.3 . ,' But.according io him,-there appears to, be a change -'- due to fortuitous .circumstances; of 
things,from what they-.were in 1980, ·,He,says-,that-.wfthinia few-years. after:the new 'Cgurt Seryice" 
beingestablish.ed fJ_. :.,,~ • 1-·. 1,,. :,, ·., :.,• -,.., ••• ,i'./,_ .... ·,.· -·-- ~-., . ., ~•·. ',::.:, 

< .•• , • ., •,-' t , • •'•.'• '•: ' ~'-: J f' ~ • '.• • •' I, ," . - • • •' "I • -,~ 

'I. /~:, 

;II was accepted b-oth by !lie Lord Chancellor·~, o'~p~rt,;,ent and the Judiciary 
. ."thai. the judiciary·need,ecJ onc~_n,ore to be inyol~ed)n. \hri rriariagel)lenlsystem: 
:The;resull;-is that·loday, th¢-1C9u~ssare; m,anaged ,by _the .,Cou_rt ;Service in. , ;~ •. 
. partners~ip,~ith the Jlidiciary.;;:TheiCciurt-Service-fully accepts .t!i_at, o.n~,of,the•_ , . , ,. 
principal: functions is to perform ·its·'responsibilities· in a way which supports the· -
judiciary arid assists· iihem to: .perform :their role. Without ',friction pi · _ 

, ·, ·, ·:confrqntation-.~il\1 Jh.e. ·court ·,Service, .the_ J,udipiary -has come ,tq_ be. in9re ·· 
:- -1 ;. involve_d ,_and r!3spqnsible · forhtie~adn,inistration' 1of ,J_ustice:-:th~n: at .a.ny .. tjl)l_e . , , .• 

. ; ·:· •'.! s,inc~1th.E;}:-nin~teent~. ce_ntl!IY.?,· ,, .. :-:~ -~ ·_ , k~~· ,:~:-,,: '. •, :· r -:, ~~ • 

~· ': (,:_,--- · •~·-,·::t.'..~ •~. ·.-:,,.~,_.,'.:If,_,~·· '·;i;;.,_. / .•. , -~ 1 ::·-,1~-: . , ;,•. 
4.9.4 Aycording 1\0 ~iin, the_ w9rki~g•relqtiom1hip b~t:,vee!l; th.i judicjar'y _a_nd, t~e ~o.urt servic~. is 
"now" usually-entirely __ harmonious an9 he:says that the: judiciary has at the same time r~mained 

· 1 fiercely indepenqent.- .Their -status'of. ;~udges ,and· their., role:in achieviog; justice h9s·,·not been 
i, ,. ' ' ' • • ' - -- -... . .,, ,· . - - • ' . ' ' 

diminish_ec;! an_dt\m th~•contrary; _it ha,s,_be_en enhanced._.He 8oints out !hJit·sinc_e 1971 /the.number . •. 
of Judges tla~- incre_as(l_(;f .draniatically., The .increase_. :has1ibeen i,n•_e;ich tier-. bf,Jhe, Judiciary. 
Numerous n~w ~.ou,rts.have ~een.bui_lt,,, The size .ofJhe 4orq Chancellof's,offi1:e:has, n;iushroo,rried. 
at least prop_ortionately'.-NeY{ ciffices'_ha_ve · b_een, cie:at~d fo,: members· of J~e. Jydiciary":-. Among 
ot~ers, a Judge i~ nqw Chai/man of the Law Comryiissjon: A11other, is .. Ch'airman, of)he-Judicial 

. ~tudies Board. He says there_·is now a "Judges' Coimdl presided over, by, the ·Lord Chief Justice 
· and,a ·council of, Circuit Judgesland•an: Association ·of District,Judges ,, : f;l~:says -that at present .. 
the Judiciary is b'e\t(lr organized to. lo'ok-after its ciwn interests and, th·e,interest,s,of,:justice;than 
ev·er before. He says: : ' · t· , '· •'!, · .. · 

. :;·_,= ... ,-. 1--~r.>'.-1 , .. 1·; .... ,. ... · .• ·::~.;):• •. ,_,i·;r, '.,.!i '.,'.,,_,. I,. -·: J.

':J~ese' chaflges hav~ taken: plqce. -with the.c.omplet~ support -of,:and•:•the 
finances provided liy the Government.· Successive Lord ·chancellors have· used 
their clout within government to erfoure that, syst~m is prqperly resourced.''.: . .: 

' '. l •, , ' ' . '• •; ., • , • 

Meetings take place, regularly: between·!the Lord: Ch~~cellor {ands the heads- of 0ivisions. In 
- ' . . . ., . ,· ' . ' 

.. general,. the consultation betwe~n•lhe Judiciary.and'lhe L_ord Cliancellor's.Department and the 
Court Servic.e is excellent. · 

4.9.5 >,According to il:.ora. Woolf;:•lhis degree. of -co-operation; ·between the Judiciary ,and the 
ex~cutiye:i_s·_fr!<!de -pbssibl!l because of:the dual roles of \h\fLord Cha,ncellor as.Head:of J_udiciary . 

' C • •·• • , • • L 

' ' 
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and minister in_.Government. If .he was not the head,of the judiciary;:the ,partn_ership b.etween his 
department and the ·Judiciary would be _much: more difficult,_ ,Tl)e ,:Lord,,Char\cellws :,l)av_e, 
according to him, been able to keep-their balance on the',tightrope ·According,to;Lord Woolf; the 

-Judiciary in UK; has nonetheless retained its independence, ·in view ·of-the Lord Chancellors' 
• ' • f 

.various roles and the P!esent state.ofcooper~tion between the Judiciary_ and'the civil service. 
: , • ' t I I-, ,. _',. " , . ' ~' •• • -.,(• 1; ••• ,J • , , 

4.9.6 From the above views •of Lord Woolf, it appears that im spite':,of;the:staff.oUhe Lord 
Chancellor's office being -integrated,,into the Civil Service· and Judges·_not"."bein'g:,consulted. 
regardi[1g the budget - the present Lord Chancellors have by tight rope-walking and by their clout 
been able·to.achieve what Rt. Hon'ble Browne-Willkinson thought.could not be,achleved unless 
there was -an indepen1:lent civii Service under the Judicial Service alid··.ludges- had a· say in the· 
budget proposals. But.Lord Woolf agrees that if the Lord Chancellor were .not the head of the 
Judiciary this would not have been-possible .. :. ·, , , ':<:. - ·. · . 

. • '. ' ,•-J. ' 

4.10 Salaries of.Judges: One•significant:develbpment in UK-regarding.'salaries' of Judges has· 
to be noticed. (See Independence of the Judiciary, The view from the Lord Chancellor's Office by i 
Robert Stevens, c"1993). lt·:was· not until the·Judges' Remuneration Act;, 1965. brought. in ,ttie !· 
Labour "Government was passed thai the·Ju·dges sala_ries·-became ·comfqrtable. Salaries were' 
raised by 25% and in future, salaries could be• dealt with by delegated legislation. The'Bill also ·. 
meant that, f9r a short,while, High Court Judges would ,be paid ·more 'tti'an Rermanent:secretaries , 
in gbvernm·ent departments, whose relative·increasEJ in salaries over'the previous 100.years,had 
reflected the increasing importance of the executive and the.de9ljni~g importance of the Jridiciary 
~-1~1~). . -

_, -

4.10.1 The establishment:'of a procedure whereby High Court·Judges·salaries would'be increased 
by delegated legis.lation ·solved only half the· problem:· :rhere was still friction between the Civil 
Service and·ttie High·Gouit. By 1971, the High Court'Judges:again"lagged behind the Permanent 
Secretaries.-· - ·. · - . - ·- -· , •-:; · .. ,' · • -

t · •. .; l 

4.10.2 In May"'that year, the Conservative Government:'appoiri'ted a permanent body, the Top, 
Salaries-Review Body' to advice the Prinie"Mihister on··the·remuneration-ontie high judiciary: . 
senior civil servants, -e.tc. As inflation gathered speed; increase-was ··added on·,a, yeaily basis. 
The book refers (p.136) to the Report 6 of 1974 of the Review Body on To'j:) Salaries (Cmnd,_5846. 
p.6,7) which said that; bar earnings are to be taken into consideration. They said:·' "\ · - ·. -
• ;, :•,,, /•~ ,._ ( • 'J'f•~• • • • < I ; C 1•1••,t~\•: •('•: ,•l\,• • • : 

'!'The Advisory Group on the Judiciary· saw no' specia,I.merit ih· principle in th·e·:, -. ,·• ; '
,_present equivalence between· the -salaries of ·a· High ·court· Judge':and -6( a•;:·.· " -- - .. 
Perm·anent •Secretary in -the:: Higher:> Civil Service;· They· also . felt tliat '.oar,'• :• . ·. : · 
earnings (net•exbenses).(cif the bar) provided a valuable independent means'of--_ • · · '"- -· ., 
checking ·-whether Judicial' sa(aiie_s were 'likely to ·p·rove· sufficient to ma\ritain 1 : ' · 

satisfactory levels of recruitment.".,··. · · · 
, 1 ~ ., :,, ' _ •. " ' : l 

4.10.3 The· Review-,Body said that since 1971, .the salary. of' High-Court-:Judg~s 'had 1oeen' tlie' 
same as that for Permanent Sec:retaries: 1. ,: ~ -.• ·, 0 '.·, -'' • '.· ,~: 

"This relationship has evolved without princiJJles and we have considered , 
ourselves not bound by i!. ,. -. ; s:·· ,. · : · · · .. , ·."' :- -

They said significantly-· l , 

"The group saw no special-merit in. preserving the· present parity-between High· · ,;" 
Court Judges ·and· the Permanent:. Secretary, as the·· work, content ,is' very · · · 
different." (P.32) ' ""- < 
- ' 

4.10.4 The said Body ,:ilso dealt wJth Pensions.,The arrival ofthe :r6p Salaries.Commi(\ee l_ed the' 
Judges ·to outpace inflation. pp.13a). By 1992, the High•Cburt Judges wefe· drawing_m,ore than -\he 
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Permanent Secr!!tari.l!S - $_ 84, 300,for High .Cotir:t Judges,·$ 97,000 ,fqr,Lords or Appeal and_$ 
93,000 .for Lqrds .Justice o.f ~ppeal, with $ 82,780 for:R!J.rmanent $ecretaries.Jleca.use of the. Top 
Salaries Review Committee,' the Jui:lges salaries kept ahead of inflation, because cit bor'1 ~,ome 
proportion to salaries of business executives and members of the bar - · ' . · 

- . 'f . ' ' • . • -,- •• '· t - ---·. - • --~ ~ - • 

"Th~, was, •becays!! of the rapi~ size in •'sa!aries: of·:tiusi~e~s 
0

ex~·c~tiv~s and 
members of the Bar.' (P.138). ,, .. , :. , · '. 

In 1991, the Committee noted thaUhe net average,earnings·in 3 years before.appointment (of a 
m,e,mlier,of th!c)-b,ar) appointe<j to t~e-H,igh Courf wa~ .. $2,1;1, 3QO-anq for those ?ppofnted as,9rc_uit 
Judges was_.$.75,000 .. , .. . , . ,,, ; , , : ,. . ,. ., . ··· · 

' ~ \ . 
•• ,-~i • ~ • ,, r; r:J.••' •. •.-•·· 1 .... -. · 1·1_'[h 

,4.10.5 In 1992, a 19% increase for.ahead of inflation was recommended (pJ68) in-the,15 0 
Report ·of the. Committee. It was understandable. ;'The notion oi. c6m'parability of salaries is, ari 
art, riot a science, and it is"arguable that ttie' Review Body on Top Sal9ries:has qeen forced 'to 
rely, on intuition rather.than principle.· It has sim.ply assumed that Judicial salaries should bear 
sc:mi·e comparison ·with those of leade.rs in 'industry and leaders at the bar';.,(p.168),- ., ., ,, , _ . . ·' 

•. ,.- . >-' .. ' .. , ,, ' (:, ;:;,' __ .·:·'·.,·::·~\'l:.t:::-:\:/-:..." ·•, 

.. • . __ ·, :: .. ·:.:::J;:'.:'; ::_., ·::<//:~_:lf it::i~/·;;::, . i 
I'. 

'· l.- • .u · : > /r1Udh"'t :1c.;1.-
- .• ~· _ _..:,'" •: ••", •• , .• -·~:.,:· ,: I";'.• •. ·r\·: :; ~ ~;~-'·:;_::q;q~•i;'.1.·•i._~,:!;, :• ,, . 

5.. . The High Court of Australia'J,ct, 1979 proviaes ·1~at the··High:Co'drtrattminfsters its.ow~ 
'affairs under the supervision of a Cieri< who is bourid to ·coinply witli" any'direciions giveii-'to .him, 
by the court and who holds office on terms fixed by ttie Cpurt. l:Jnd_er the Clerk are certain othl?r 
pfficers ansV/erabl,e indi~ec,tly to t_lie C_ourt: , , . J·J r: .. _ n •.:.· :!. ,, _. . , .. 

• • • ;· ' • • • i ' • : ,- ', ' ''I' . _; • J l.' ! ' I ,l I • ' • '[1 .:.~ ' ... ..i • ; ' ·-. 

5.1. , The High Coui:t prepares its own budget estimates. But these estimates ,are· submitted_ to 
the Minister of Finance. and voted by Parliament for \he p'tirpcises oi tb;';l 'court:' It apP.e .. ~~s )llat the. 
High Court is accountable to the Minister of Finance when monies are expended: In . South 
Au'stralia, the Court - through .the' Registrar (appointed upon the .recommendati9n or concurrence 
9f}he ylijef. J_ustice),. is 'responsible t9r its .o~i;i·adinini~\ratiori. l(is', saic( :11\at .in Vi~t~ri{ there are 
proposal~ .. ui:ider wll1ch, although. the Judges ar~, accountable throtigh- the. Ministers for the 
spendin.~ ,ot';the: funcis app\opriated for, th~·benefit. ot tpejr,,Courts:, t~e''allo9ation):lf the, sum ·so 
appropriated and the administration of the Court lies whoUy.within the.Judges',own,Control.free 
fron:i ,_ipte~~r~nce by. ih~,-~xe~utive. _.(See: 19.88_ -~. _ ~-, 4p·. _at , 5f;5}L, .J8(J,~deP,eride.nce 'of _\h~· 
J,\JdlCla,ry In _t!'l_!cl _19_80s b~. s,r N_1q~ql'\s. Bol"."'n.~a'tJll~lpS~f'!, v,. C.)._ . -,: , ---~ /·,: '.. , ; . 

• · ·-·' •1·• '~ ,,, ~--.,., ... ' ..c,J., ",,,.,· •,''• ·':.,_.-;:, 1·• • ,, 

5.2 _,:, Ju~!ice, t0i~h,<1et'..~id;>/ \n ,hi_s artic!e.,(el~ti~g ,,to' ~u~\r~li~,:1/:>~';), .. Chi 2.' , ... Ju~icial 
lndepende~ce:, ,The., Co!]le,r:nP,?r,afY ,Q!)bate _. by .. : Shimer _Sh~tre~t ii .. p,8). ~tales. th!Jt, , the 

,''.administrative personnel bf _the Courts. (in :Australia) .are,respon~ible ,in each jurisdiction.Jo a 
ChiefAdminisirative Officer, in same Cour;ts'known"as'ihe Registrai .. Tlie Registrar is respori's'ible 
ip ,the Chi~f Ju_stice fo~ all,i:i)a«ir~ ,P!lrtainfng)oii~e)u~iness:;o( t~~.:c9urt,'The_ a_tjn;iinistr'ative 
personnel are govern me ht "employees and the , Registrar is, therefore, responsible , to the 

, , , • ; , , 1, • , · • • •J ,, . I ' • 1 • •·II •q·. • • , ~ r • • •• •; ' 

executive gov_er~ri:ie~t. ·Y'!\h , respect . to ,\re ter_ms ; ~nd .,~qnditi<?,n§., cjf; :El.mPI.O¥~~~t. ~nancial. 
accounting a(lct,.other:no~,jud!~!a,IJOJetters;_- T~e expep\ioi;i tc:,::th,!s, sy~J~n:i 1\~)\l';l f-!igh qourt ?f 
Australia y.,11ere·th~ administrativ~ :per'so~.nel ar_!l resp,on_si!J!e,. ~v~~, in\ nqn;~-~dic,\al a~rni~.i~/rptive_ 
matter~, ,to_ the J_udges in whorii.' is .y~ste1 by ~~\'/,: )h7 resp9n~,i,b~ity.tfo'. ,),11EJ.,,ac)n;iin_is\r,:i_t.i,ql') 9f:!he; 
Coury..:! i,; > •• 1-:1,'Vi~ tli ~,•;,1,1;,.1\,;.• ... · ... ~":·-~(-_,,,_,~:··1l''' ·.;;1,r,:~·,;,"--;_' 

• . • l' ·' ....... ' 
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5.3 The Chief Administrative •officer,. often known as the Registrar, is resp'onsible· for 
preparing the budcjet of the Court, for coniacts' with-the appropriate ministeir'and ·organized· bar 
and statistics-. ,., "' · ,. ,. · • , · · · : • 

5.4 Except in respect of terms and concfitions of employm_ent of a~m;ni{_;rative and financial 
accountability; executive contrcil·cif the above matters is according to Justice Kirby, considered as 
being incompatible with judicial independence. · 

5.5 ' - lh' most jurisdictions, the Court's budget. is: an identifiable'-part of the tiudget 'bt the 
Department of Justice. In the High Court of Australia, it is a· lump su_m fi~ure f6r•ttie exp~ri'c:lifure 
of which J_u:dges' !!re responsible. (This permi/s Interchange from one· head ·to another).' Court 
budgets form part 'of the executive budget and are approved in the same V:1ay as other bu_dgets, 

o according to ordinary. procedure. The services to federal courts are -financed by the federal· 
g·overnment. The services IQ the'States are financed 'by the respective States. · ·,·,·: · 

~ . ., ~ - . ' . 

5.6 The Minister of Jµstice, or his equivalent is responsible1for adminisirathie personnel but'in 
all matters pertaining· to the ousiness of the Court,''these officers are'responsible to the Ch'ief 
Justice. Court buildings are· the responsibility of the Minister. The exception is the High court of 
Australia, which is solely responsible for its own administrative personnel and buildings. 

5.7 At the fe.deral level and in some siates, machinery has been established for the· regular, 
automatic review bf-Judicial salaries. The salaries are determined by the Remuneration Tribunal 
·pursuant to the Remuneration and Allowances ,Act, 1977 (Cmwth) (Part IV)_ and the 
Remuneration Tribunal Act, 1973 (Cmwth). The Chairman· oMhe Tribunal is a, State Judge. The 
Tribunal's report is·placed before Parliament which if disapproved within 15 sitting days, it shall 
not come irito operation or if it has already come into operation, it shall terminate from the date on 
which'the'resoluiioh is passed. The Tribunal treais the Con.sumer Price Index as relevant in fixing 
the salaries; · ' ' · · - -~•.•· ... 

. la:,~~j?e}essure of an indirect kind may be more important, :according 'io Justfce Kirtly.·'tti'e . 

. fa'irure to' appoint an adequate number of Judges to cope up with Court business or to authorize 
adequate expenditure. or personnel for Co'uit. functions, provides an i/fustr~ticiri ·. of indirect 
' . . • . . • . ' : ,. - • • ,. • • ,- -· • ..... ~· -. ' 1- •. ' 
ex!al~u.tive' preSS!J[e on Judges. '. ' • · • 

• •• • 1 : 1;•'> • - r';.,f-:. 
• .• _ , • - , _ _ .., • , ,, .. •1 •• ' ~ • ., -· ,,, • 

5.9 Justice Mason in his 'juaicial· lndependerice and_Jhe ·separation--of Powers .':··Some 
Problems oid ,and,new (1990) (Vol'. '13(2)'U.N. SW 'Law 3ou'ri1al p.173j'says. while speaking g(the 
insiiiutio/fal independence,· that increase·in litigatio'ri''and fegai 'aid' tests ha'iie reqi:ii'red greaier 

• ,,q, ·, - - < --•~ • ' • • ' yfr.,. '" - • ,"" -, 'r r,, , ,,.,, • 

;fji,a_~~!~f PY the State i~• re9ent years. He S!j!YS \h,~t _in' earlier Jirne~ the· a,dministra,t9w·.yi_e~~ 
iriclined:to·show d~ference to ~he Ju~ges' viev.:s on matt_Elrs of'adm,inis!ration. Now they ~f_El'n.:~r.e 
inclined to inipose their own solution]>. He says that, in-AListralia; no doubl,:al the federal' leve_l; 
Courts· have acquired greater autonomy in matters· 'of administration and expenditure.' The High 
Court of Australia Act, 1979 (cmwth) gaye the High Court corpqra.te status and made. it 
responsible for its own admlnistraticin.'The l'.;o'urt e'n)o}s'a one line appropfiate''and; within certain 
parameters;' it is theoretically' at iibert~ho·expend its oWn funds· asc'ii seeif"fii (i:e;,-it ·can shift 
monies from one head to al)olher). -the Federal 'Court-~nd the Family'Court now•have·ih~ be_ne,fi) · 
of a ·one-line· appropriation and·the·••courts aiid Tribuiial Administration 'Amendmeni·'Act, -1989: · 
(cth))ias· made:the Chief-Justic!i in: each case responsible for ii1an'aging•1i,e' administraiiv'e affairs 
cit'these two :Courts, though withoui giving:them 'any ccirP.orate stahls. ' -··• · · - · · . _ . -· _. ,,", · 
5~1Ci _. 'So far' as the High Coil[! ls 'cohc~rned, although' ParUan'ient appfopriate'.s the High.-Courfs' 
funds 'by ihe; annual Appropriatibn'Acts,' f6r·a11·•·practical::purposeis :i1;ie''Hitjh ·court's: budciet:;i~: 
datemiin'ed1by the Departmeni of Firiahcei after'n'e'go'tiation'with''officers'•of'the Court and'6fficers 
of' !hi! ,A'ttcfmey. Geherars·"department. The' process' of''negoiiaiion·:·may'involve the'Atiorri'ey: '. 
General ·and·the minister of Finance and. ultimately;-if a decision is not reached at that level: it 
goes to the Expenditure Review Committee of Cabinet. • 
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5 .. 11 ·The p"articipation of the •Attorney-General and his officers· is essential. :Because· ·in . 
Australia, the systems of Executive Government reflect the Westrninister· m'odel; · important 
decisions affecting the Courts are made at ministerial or Cabinet level. So", it is essential, 
according·to:Justice Mason, that,the Court be.•represented by a· responsible-Minister in 
negotiation with other Ministers •or 'in Cabinet discussion·s: Australia, has not followed the US 
procedure of negotiating an appropriation· directly by the legislature. That is-a public procedure in 
which the Justices of the Supreme Court ··of US appear and testify. before a Congressional 
Committee. 

- ; ,• •'. ,; ,J ._,1· - . • "·' . _, ' ' ,- _, • 

5.12 Australian system has some dfsadvantages in-.staff recruitment-Courts ·can only offer a 
limited career while -staff turoover tends to be'high. While c·ourts participate in the ·negotiation· of 
their budgets, the·.ptoblem of securing adequate funds' cpritinues if goverrirrient 'considers that h 

. must reduce public expenditure. Justice Mason says that determinat,ion -'of· Court· funding by· 
Parliament, rather'than by the Executive, might alleviat_e \his problem and eliminate this source of 
conflict with the · Executive, It ·shbuld 'involve ·a public ·process• of· negotiation •in contrast to the 
existing pr.ocess· of private negotiation:· '· - : •· '.• · · .. • .. · · ,· · · 

,_ ' - ~ . 
' • ,•I •' 

,, 

5.13 Justice Mason says that it is wrong for gbverriments· to think' of- 'funding Cour:ts only. 
through Court fee collections. He also refe'rs to the fixation of sal.aries by the Tribunal. . 

• - '•, •, ' - ''' "'' . 'l I" •' • ' ' \~ I • ' • I• ' ' 

5.14 In'• 1986, the ·Australian Institute -61' Judicial 'Administration· conducted a. se·miriar 'on 
·financial 'bUdgetin'g. of'the ·Judicia'ry ancl· the said seminar has gone- into these aspects in great 
detail.'' ··.:,•(.,_.j~- ,1··: 1 •.: ..... 

1
,·· •• : • ·-, 

5:15 ; ·As· pointed ·earlier;- b'efore 1986, the only• Court ln'Australia, which.,since 1979 had flill 
. control'· over·,its own budget and 'internal administration··was>the High "Court·•of Australia. 

' Subseque'ntly,the fE!deral Co'urts' of Australia were given similar powers and ·responsibilities . 
. ,1·1: .• ,· .~-·-:.· .... •: ',: . __ ·---.1_ •• ,t.. ~- ---~ '-·~:·.1· 1·; . 

5.1q · Justice B:M. Debbele (1993) 67 Australia-Law Jo'urnaI· (p_. 243,248).'says ,that· in 1989, 
the Fitzgerald Repor:t cif a Cornmissio~ of Enquiry, stated ~s follows:· .' ' ·' •' ' I : • :, • 

, : ,..1 •• ' .. :~ ~ i,,,,. -, ::·, ',: !, .. --;; ,:· '. l • : 

."The independence·of tlie'Judiciary is.of paramount importance arid hot tci be 
:·Judicial• lnaependencef , is an over-deperideince. -upon "'adrT)ini~trative , and 
financial resources from a government' department or beirig ·•subject' fo, •· 
administrative· regulations in, matters associated wit~ the performance of the 
Judicial role. lndepend~nce· of the Judiciary be-~peak a~ much autonomy as is 
pos·sible'in the.Internal management of the adininistfation·orcourts:' , ·. · · .. 

; \' • ' - ', - ' : •' .,I_ ' l ! 

On· 27'•" August; 1992: the South Australian ·G~vernment "took a : step· forwards for 
establishing a system, independent of the· Executive Goverrimeri) by introducing a- Bill·to enact the 
Court Administration Act. The Bill was referred to the Select Committee/ THe ~uditial'C6uricil is to. 
be a body corporate comprising the Chief Justice of tlie, Supreme, Court, the Chief Judge of the 
District Court and- ihe ·chief Magistrate of the- Magistrates'· Cburt)The said· Council is to be 
responsible for providing or arranging for-the provision ofithe ad_mir\istrative' facilities .ind services., 
The Judicial Councils' Chief executive officer (the Court' Administrator) will' no_tbe·a m'ember of 
the Public Service and would be responsible to the Judicial Council.'Subject to the dire~)ion and 
control of the Judicial Council, ,he is re·sponsible for•t~Ei 

1
cbn'trol ·and rr:anagerilenrof staff, ~roperty 

and facilities_ of the Department. •, ,_ . ,' · · •' . ' . 
' . I .:-t f. · j ; l ,',,,• ; '. 1 ',\,,,l:i,_: ,;, ~ ':.\:. ;;l,,t,_.1 . 'l{:,v·,,•;" ;~ ,', ., 

5.17 · If enacted; the. legislature will .enable th·e:Ju'aicial. Council tci. determine'. administrative 
policy and ·give major policy' directions to the-Court Administrator.: TheJ Court' Administrator would 
be ,esponsible, subject to the directions. of the.Judiciary through·•the Colincil, 'for.1preparation of 
,the Court liudget fo_r submission to the Attorney-<;,eneral. Under t~e Biil .. ihe Attorney-General 
would continue· to· ·be responsible to·,Parliament for, the.,ope:ration ,of,.thel',Court. system. The 

. re·sponsibility·will ·entitle him ·to require· and receive information of the administration.of-the, Courts 
and to cqnvey thE!.Governrrient's views;to the-Judiciary'.or-Court,Administraicii as-to any chang·es . ,:, . 
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. which s.lJo.uld be1made. FulJ·accountability of the Judicial .Gouncil for;its,budget,aar:ninistration. is 

. provid~d for in·the Bilb ,,.,,. • ,, .. • •.· ·: 2, , ,. 

1?'s.~-:·~'"\ ::.-,_J, ,.r- :1 _ 't: ',. "(,_,-;,,,.'I,', ['"•, .t'/•': _;,,~:.1--:1 •. :•,, 

5.18_-_,?icThe aS_elect 1,C_ommi!lee ._reco.rr1mend_e_d !the ,Bill, ·:ma~ing certain: a_mend!)lents,-; 11 ·, _also 
suggested1-.that,, 'any r:t:1embe,.,of: the .Council. shall,.:if requested,,-attend• at the. Estimates 
Com.r:nittees; oUhe f:jouse, ;of As~emblY' and at any,Parliamentary-,Gommittee- estaplished under. 
the Parliamentary Committees-Act.-[ltis. nqt-clearwhat happened-thereafter].. · _-_ ·. . - ,·: r . 

• - • . • - • • -- .r 

. 0-•i!·:--
5.1 ~ Justice R.D. Nicholson of Australia in his 'Judicial Independence and Accountability: Can 
they Co-exist',(67'..)(1Jl93 Austra)ia Law Journ.al, 404). h,is gone dntpJhe·.subject in greater detail: 
lje,-ha~ discussed the· q~estip_n of,_ sep<1ration of-powers anq other- <1spe,cts, io¢l!Jqing;l':i11a11ces'. 
(p,42_1} ~l:le refers -_to,»rhat,~usti~e,Malcolm, (;hie! Justi_ce,of We.stern ,Au~t~ali,an, Stated (Judicial 
Power,-(,1,991tUWAL.R_:13):,---.,,,,,.: ,.,.,; ,·"', - .. ~ ,'c ,-~-.:-,:, ,,· f, , ·, ,:. ·_,, , , . 
;~--; • .,, · _ • !.',i :1 ◄'' • •,.,~,·;..•F.:.,--:r . ..,_!:.;'.'

0 (_-~_,_3 ',< f'.:"" ).,• j,,., ·: 
, , , "the preparatioo of ~.ud_icial estim.ates,py -anyone no_t,9c;!iiJg ,yri_d_er,_th_ll_,qirection ,., ... ,, -, . 

of the J4diciary and the.•exercise of control by the GQyll_mm,enf oy_er- they1_ay ine:, . 
which the Courts expend the funds granted to them necessarily poses a · 

: ,,. . :,p9tential threat;to Judici_al0inqependeri_ce,": : :. ·" _,,,: _ ,, .. _ ;.; ; 
, ,/\j~•~ 'SI'; '11., ' ,:y '' • ;· • • -· )' . H' 1,f/, :.· •·- ~.) .- ; i' \,_,_, ,;, l '1~ 

Justice Nicholson points out that for this reason, some countries provide for the'judicial branch.to 
_ have,,a ,right t9. prese11t jts,budget-,direct,to the legislature rather ti)an thro_ughJl)e !=1<ecuti_ve. T~is 

is the practic;e, irJ the.U,$,:.f.:e9_eral C_qur)s.--Jrr.l;?apua New .G~inea-t11~rll_ js,a _coQstitu!ional _righ!.for,
Parliarrient to increas~ proposed expenditure for the se~ces •of the ·Judiciary where· it falls below 

· !.h.e •estin:rate· subrnitt~_d;. by,; the_ ,Cl)ief .J~s\ice 1 [P,ap_ua _ Ji/ew . Guinea, ~onsti!ution-,s.209 (2B) 
s210(3)]. ~bsent}uch ,a legal._base.-and-given. p_6Iiti,cal realities, th~re, is a sub§!<!nti<jl:pioblem 
which th_e·judici<!I branch-faces if-a government fails,to_adequatlllY fund the,brancl). T;l)at_has,not 
generally beeri the position in Australia but it has been the case in relati9n to Victoria measured
.on a comparati\'.e._b;isis (sell_ A!an _Barnard-an_d .Gl.!lnP Withers_,;Financ[ng'.tbe Au§tr.alian Courts' -
The Australian Institute of Judicial Administrations lnc:orporated,-·19iJ9): Probably the only potent 
weapon the judicial branch possesses in such a case is to· publicly state the respects ih which it 
is unable to dll_liv_et !)le stir,vi,ces expected; of.,it, ;;i/though it- couJd · not _b_e. pret!Jr;idild !)lat .such an 
issue would -~ith_e_r_,qe underntood ·publicly-in the. context of-Judicial independence.or w<;1uld long 
hold the public imagination. , · . •· r,,- · 

,,~' '.,1,, .I ~•l ''1'· '•: •~•,, ... •11 J ,· ~r. , ·', :•·-, ,· ; 

5.20 Sometjmes lli'ere .. are ,s4dde[l_ demands on the -judicial,.branch because of unexpected 
statutory amendments resulting-in· .fresh' influx. of cases or -increase. ,in legal aid c..·s_uch as the 
Bhopal disaster in India or the ,worldwide share-market crash of October, 1987 giving rise Jo 
substantial litigation, or. the- success_.of one. litigant, .. such -as :in ·the _asbestos· c:ases. New 
rem!Jdies introdUCE!d l:!y-,, Parliam_el]t without. adi,quate_, regard to ·the -resource implications ,.etc. 
could increase the workload heavily;· , , , - · _. , , ,. ,,,, - , ~ ·. • 

. ,·,::.'. - ·~ ·' -· . .":; . ' ·::1:.· ,·- ::.· '·::: :· 
5.21.; 2Jh!l, existence _of :iudiciaJ il)depe~cl~nce .. cannot,. a~_cocding · ,to;Justic~ Nich_olson :-- be 

-s_ep_arated , frcilJ:l. adequate-.and- proper. Ijudicial;-.admi,nistratioq,. iJJl)is wa§. recognize_d )n .Russell 
Wh.E!eler),sefninal essay in,which.he.obsef\led that - .c·. .. .. ,·,._, 1.-- - . ,. ,_ -. , 

:_ 1:-...... .- :. t, t.'-·~ ~. :. ·1.·11"~ ..,·,:·1, ..... ~. · • , :..·,. _ ~-,-;:,_,~ :·· t-•1,J .-; 
. ·, _., .,:"fhe,import;ince.of)udicial;independence,p_errneates.judicial administration". , : ,, .. . . . '. . . 

~ _·!= •• 

(Russel Sheeler, Judicial Administration: It's relation to Judicial Independence: 
-:._,", ,,National-.Gentre_, _for 1 Courts,· 1988_ j:>,4) .. He ,,said· ihat, :_oyr; contemporary ,r , . 

.:,:. _ . ,.understanding,,of judicial independence, includes a"panoply ,bf ,administrativec · . : • · 
,. ,-, •:: ·arrangeme~ts', (ibid,p.7-)' _,.- . , ·,_,._. ... , .. ,. , : .. · • • . ,, ·, ·, • , .. c' · ;,:,· ,,. 
iJ~r·. =· /•,t• 1. • 1 • 1 i.::• ,'lT · ~ l. ,,, .·:.. ,£/-~,', > :•'- •·. ·: ,..: ,'.',, ",~i:' ,. · ,., , ~ :';.J(r . 

5:22 1;:; J.udicial .Administration dnyolves· botti 'policy,.,making and· policy, administraiion.,, I1:·the 
Judicial,brarich:Js,,poorly:res~u.rced· and·administer~d, ritsdndependence wil_l,be_ of li!lle·.value to 
citi?ens:, ,.. , :Appropriate,, ·Judicial · administratior·• ·re~uires 'adequate :•-financing· .. !~at leads to, 
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p 

• preservation' of 'public confide.nee ·by the) efficiency, whjch1 it• produces.) Cor,sistent ~ith Judicial 
independence,-Judici,il administration.should be provided ,to the 'Judicial"brahch by its· own staff. 

,t_: ••• ;,1::•, Jl~ -:• >,• ,' !',: ~':- 1
\,;• ~ ",r, 1:,'j. 

5.23 The 1991 report. of the Australian • Institute of· Judicial . Administration (by 
Thomas.W.Church •&,.Peter_· A. Sallmann) :Governing -Australian's ·courts'' has 'examined·-three 

, models....;. ! ..... 1, · 1 • -~'~~· • •• --, \'.~-: ·: ::. 11 1J: 1
1j ,·· 1~._r>· ,.: •:,•i".·i t..iiJ ·:_) ri :-a:.,;-.~:··· •. · 

(i): ·. , _, \lie_-.first , is the,. 'traditional', model; 'present"· in'. most Australian :States,-- whereby·,a 
, generalised executive department, provides Cour:t services;.•·;··--·:,; ',.' -, -:.·.,'.· n ·, - -, :,· :r,.; 
(ii) . the second is the 'separate executiv~ departm_e~I_'.; .[ll~Q~I; s·een,ih'.South Australia;· by 
which Courts are administ~red by a separate department of;$_t_~_te i:l_evoted exclusively to Judicial 
administration··and, '•:., ~- -1.:,,., ,.,,,.J ... .: · •. ·.~. :~-~:•'':1 '. 1·,1·;,. ,_ ~ .. ,,. '_ ,•;,:..·,_1

• 

(iii) . ' ,,th~ :third is the 'auibn9mous' mod~l:·1see~ in-"111~: Federal and 'i=~~ily' Courts and' the 
Administrative App_eals Tribunal, whereby a substantial administrative -autonomy· lies .with the . 
Court. (Prof. Sallman is Executive Director of the Australian Institute of Judicial Administration. 
Prof. Thomas W. · Church of State ,University of New York is a specialisF·in,,·Judicial 
Administration). ' 

, ·- ·• • , ' • r " ',.... • .. .. • _, • - . , ,_ ..... , ,,_"1.·,,·- .\_·· 
• l-.,~ . f_:J., ...- }_~•·•.L ~- •• •_1;:.:.'._'I • •.. !' .1r. _j; ~~. ' - • 

5.24 According to Wheeler,,(n; 88, p.37),-.the .efficiency·,a,nd integrity of the· judicial: branch cari 
be enhanced by three methods, namely:-.',--·,,·,,,:-.•'.:,: ·, -.,: .,,,. ,,, ·. '- ·c;:.• .,-,.J T-0 ·~: 

(i) 

(ii) 
(iii) . 

C 

by the daily promotion of effective ·administration. of justice in the daily work of Court 
administration; · · 
by protection of courts from dependence on other branches; and · 
by promotion of Court?' accountability. through their relations with the external public 
which have interest in court operations. ·· · · 

5.25 Planning, accortling·to Justice Nich'olson, is of great importance. ·Planning of space and 
facilities nec_es~ary for the conduct of the busfness of the judicial branch_- is _to_ be done in 
advance .. Long-range Planning,_ the determination of priorities for growth, the· approval of 
minimum,.standards, . .factors ,pertaining,Jo:the. location-of courthouses;, the .role:of .technology in 

. court-rooms.and court-houses, are ,matters· in -relation- to which-judidal:'leadersh.ip ahd input are 
, important. : 1he,Chief Justice of. South Australia has, expres·sed:that it is; essential, lh<Ji- control. of 

Court buildings ._and. facilities'·-be'- vested, exclusively,in the Judiciary,! including ,the'. power to 
determine the purposes to which ,parts.of.the:buildings are to be put and !lie right:to:inaintain- and 

, make -alterations·,,to·, the buildings·· (ChieUJiJstice. J. ',King ; '.'Minimum i,stan.dardi/ of•· Judicial 
lndependence;!(1984)58A-.LJ.340al342-343).c·c.i::,,·,..1 · _-.. ;_'. _,,--:,•·,,. i,_, ·, . .;::•:,. ··• 

..,_:•:' •,IJ{! .1; • / • "=~')~~,}•~.!:--,# ;J, ,':.:=. •1••,, ;·:i '•. :1•I' f}·~•i'••,,' i--

5,26", . ,I Us true ,that increased ·Judicial ·incieipendence•\vilLresult ·in' more.judicial accountability. at 
,a tjm_e, wheri .'caselqads hav.e increased., 11· also ,in:iposes ah additional, duty· to.,maintain high 
efficiency in redu.cing delays so that public confidence is• increas03d. (A.J:' Miller;,.'Public 
Confidence· in the Judiciary: Some Notes and Reflections:• (1970) 35 LAW and Contemporary 
Problems· 70 at, 82)>; It is, also necessary that the·.court system ·be: ec6no111icallyc and procedurally 
accessible to all-citizens. 'The,_authority, of the. law ·rests on .public confidflnce' (Gallaghare.vs. 
Durack (1983) 152 C~LR 238 at 243). · · ;,.-,: --i-', : " ,: . 

5.27 :In (1994) 88 Aus\r;,lia-Law dournal.p:173-(at p:174i•Justice Ken-Marks, wtio was a Judge 
of the Supr.eme1Court ot: Victoria, .referred to his ·experience .on finaricial;'Judicial Independence', 
asfollows;· .1 [,, ,_.,, :•:r ,.:1"';'.,).,',fl~ .. ,i:, ~, -~·/ 

·_''.My·. only flXperience oh the· budget: process·i isi in••-Victori~ where. it, can:·be', I • • 

. ,.,. ·confideriily :said- that ,the 1administration of justice .is quite. adversely.• affected· by ,,t: · . 
· .-:;:..: ,the:doniinance: oftl)e:Executive ·and;ihe financial·allocation for, ii.' :Whilel !]Q ,,,-;,,_ ·. ·, 

,,' ,;service is, paid to, some-kind of consultative prq9_essibetweJ,m •the'' departn:ieinL r-. . : · • 
,. : ,, · an·d ,the, Judges, -decisions Jor !h\l_,mo~t.part ai~_:,_made ,without,regard•fo·the' .. : • ,r,1. 
' . : -informajiol], provided,-,by, ,th.!'!, Judges oi -.their •views as.'.16::ne,edi': 'But-·,j,ore': •-:,,. · 

. seriously, the chance· of adjusting·.Court administration·:fo .the .,needs:'oha\:• · 1<:,!11 .. " 
' • ~ .- • - - • • ' ' : ' ~ p 
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,-modern .s~ciety ,is greatly,,reduced by,, t~e--institutionalized disregard of-'·ttie • -perception ·of those needs by the,Judges.-JNeedless:to·say, tl:ieir .. i:lpinions, ·• , 
which are riot altogether irrelevant, have little or no-persuasion." . 

· ~e.~;~s',~ha;:~/~~d~;:-;~~~ur.cing -~~d ~~:~trolling .of t~e s;~ffi ,~e~uiive does ~nde~in ; the 
independence. of the judicial. branch.· In Victoria, for example, the budget- is.allocated to w at is 

,. now,·called the ju·stice · Department ,which•jtself- decides:ihe, allocations· between- itself ano I the 1 
Court_s·. Ea~h_yea\'~ allocation. progressively shrinks:·, He _refers t1\gte ·Australian IRS!itu 9. of;· 

·Jud1c1al·.6.dm1mstrat1on;Report;,wh1ch,says: ~- .·• ~.- ,,.• '., "«,.·. . · · · ,_ ., ." : · •" :·-, : 
,·; .. ,,' ::;1l-,J'-\'~ ;-,""''.-.~.:•,.~,~.,~·, ... • . .i•~"·,;.;~.- ,....~ .. '·\j ! 

· ·· · ·, ·;,Man~-· J~dici~1 ~ffiders ;l~ck i~ter~;,\~ budget ·m~tt~r;.· s·~t it is fuelled-~i~ .:n', · 
.. t. ,, .. Victoria: by .a common perception in:.the.•Courts· that-.judicial efforts in the ·area I. •,· · 
,. ·'i ·seldqmcometo-anything."'. .. ',·.,:• •• ·. · :': '.· ,-,.' • ,.··,: j, 
·+ ,):'c\•~•r,1:;:,)t~ ,.,, . .1:iL.t. , :-· ,l ,- · ,·, --~ · 1 i . : ·_.,. .:•·. :- : · I ,. 

,The)~epo1,s.ays,•;,1•. < '. '1) ~.- :::· ,;,.-..• ' ,' " ·''. "' •.,:I 
' '. . . .( .. -· ......... ·., I 

' · , ~- "Australian ·Courts like their cousins in · England and Canada·, are not 
. :··: , ; . , '· indepenqent; on.,thEf.con_trary,,dn.,mOst Courts; .the',:situation ,is·· one i:lf almost, 

complete.dependence cin the executi_ve 6r<1ncht ·,.: · .:. -,: . ·,· · · ., , ,:. ,, 

"' 

J ...... ·: 

i' 
::,;,. ,, .. , ·. CANADA,a' ··•~· "•)! . ,. 

-:.·~ .• : '.•,_/,.~ '•"\ •.. ·,·~,•;· ·_, ~,:,•'1' .'-·.' ,:. ;,.t,.1~•-!:,; .. " ·; ,,,· \i·, ·, > I 
;·, ,. :..-- •. ~.,, '!' :;:I'• 1 ', "• • ~, • • • ,. ,-,,,_..; •. -·:.i. "•' ,)If _,:;-~·=-:._,.-. .;-,_1-·-:· -·> 1 • ~; r, 

·; ., ,,ln,Canada;··th'e'•Judiciary:doE!~ not·-=-,according·to'Hori'_ble'Jules'Deschenes, ·Justice of, he 
, · Supreme Cqu_rt:of.the·:Province of:Q.uebec and author:01 many,works:on·Judicial· independenc i=

,enjoydhe~.same, independence ·irLttie ,court'. administrationi::as· ii- •does ·•in· relatJsn 'lo. judil ial 
... ,pr~iogalives. •JSEle: Judicjal ,lndepend,enCE!\•·.The_ <::ontempor~ry·.Oebate, .. 1988, by Shimo_ n She!d \et 

::and--J.,, 0eschElnes, .C_hapter• .4:7, pp:_514°524), .,EverywherE! across '8anada·, .it is basically,:jpe · 
'.provincial Ministers bf,Justice who are .resp_onsible'.for-.the adi'ninistr-ation and ,in' turn:·they,:gall 

i 

· upon various departments f9r the purposes :of '·juaicial. administration:·,,,_ This' ~dniiriistr!)li 1,e 
subordination of the Judii:iary·to.the executive ca1,1ses a·great-deal of friction. The friclion·~\s. 
attained.-, a •uniform_ level,, tlirougliout , th€!? Courytry;: · in·, the,· 13 .states• -namely;,, the .. Ce_ri/1 al · 1 

·Government, the 10 provinces and lwo"sparsely populated ·territori_es. · Essei:ilially, · he· says!i t \e 
Judiciaiy,is'disturbed,by.two.factors: ,n,.-, 1,, .. , -- • ... ,.,'., : •· ".-,,, • t" !-

,,.-, . , '\. ,. (1•·.- ff:'.!;' , a,,. ~,- i~ ..... : .· .. _., ',t -1 .. s;. ' • ' • t· ; 
(1). ,c· Jhe ambiguit/inthe position,ofthe·Minister of·justice·or Attorney-of,~ustice or•Attor~e~
General ,whci' combines •the,Junc;tion of' Attorney• for. public: pro.se·cution ·and tli·at ,of ·provide_r ~f 
cOurtsserviceS .. · · . :.:·.··:-~· '-_, ,,. ·.,_.,., (1'i· ,;:::;t•,l 

I • • • ~ ; • j t 
. ~-~ . . ~ ' ; 

(2) T.he ambivalent, relations· exis.ting between Court-staff andcjudiciary.' ·,. · ··u, · · 1i' ! 
Thi,i subordination of_.tne·Judiciary. is.rocited:in,_the_e_xectJlive's_ ove_rt int.eiition to_ take;:exercise<a_, let 
keep total control of the management of the courts. , · .. ,. , ' , , 

'. ~, . ~· :, ' :·· . . . : . - . ·. . . : .. ( : 
6.1 .According ·'to· him, the :public pe·rception · of justii:e''does get:•adversely'· affected by; th s 
situati9n,-.where--;Judges ':are seen :enfre.atin'g o·ermissiori>:an'd ·•beg for 'resources cfrom.i:tH ~ 
executive.; .. The Canadian Judiciary._mcived: i_n c;tepth in 1980=,irtciithe assessment i:lf the;s)tua!iol !
'>he _ca_nad!an ~ud_ic!al,,Cou_n?il,,the"-'uages' Confer~rice:a·nd_'thell~stit~te' for,the Ad_mi~istratioh -It' 
Justice therefore ·JO!ntly ·dec1ded,,to sponsor· and rstudv •and·;the,same was• started 1n 1981:, [j /· 

Justice. Deschenes. andil?rof:.JCarl Baar,of'Brock Universityf•in Ontario:" lt;resulted' ih a Re· a ; · 
which was produced _in,,mid,&eptembe·r;, 1981 ''-.called "M.lt\ers in, their own House". · '., ·~ ,· , , . 

), ' • • , • . > • ~l 

. " . ~- ' . ~ ' .. ;· t ·, . 
·" - ;· 

' I ' . 



6.1.1 

(i) 

(ii) . 

(iii) .. ' 

(iv). 

The inquiry by the C.9inmittee was extensive on ,the folio.wing: 

• . '. '' .. • • •'J ' 

collection and study of 312 statutes dealing with various aspects of the•admi(listration of 
Justice;. 
'., ' 1 ~' - .- ,l:'~- )1 • ;,,.". , - ' •,-: ,:·_ -· 1 1 •'•. ').;,·::, ,,) ., , " 

examination of 913 written expressions of opinion. received .from,Judges ,of all parts of the . 
, ' • • r ' • '• • - • • , • • • '\' , • • • ' t ' • ,., ' Couritry· · · · · · · · · · · · • · · 

intervie~ing.privately_ 18-7 ;:ieople of 8 different nationalities in .27•,c[ties,of ·4 countries; · - ,. ,., . . ' ' -· ·• . "• - ; . . 
ci _ 1. · ,, . ··t .r ·1, ·, • • • , ·; ' •• : • , ·, • . .• 

meeting 12.of the 13 Ministers of Justice, 12 Dy. Ministers, 25 administrators of Court. 
services: leaders of 11 Provincial or Territorial Bar and·4·0 Chief Justices ofChief.Judg'es' 
appointed by each of 13 governments; '· 

' . . • • .:• • ' ' • ' ' ' . ' '' : ~i : ' •. ' . -

(v) _ roaking .on the, spot-study, of Federal.and State systems in. the USA, UK and meeting. 
f . ' • ' •• • ' • • , •' I I • 'I' , , • • 

.. represi,n,tatiyes.o~25cciuntriesinlisbon;. .. ·.·., .. · ... , .-,· :-.· 
• •; ·•• ; C ,,:~ ~ •• >,,1•_•;•;--:~::~\.'•J•,,,{ ,••T• ~, ,' a•••••,:• 

(v}) ; embarking dn .extensive research programme which was carried .to fruition by P.rof. Carl. 
Eiaar ;:ind, en<!bl~d .Justic~ Deschenes. 16' have acce5.s,.io_ iisefi{i~fr;irir1ati9n, 11)",12~ ·works; 
from.Australia, f;:ngland, France, ltaly,.,lsra,el, New _Southwales, New_ Zealand, Nigeria; 

• , - • ,. • • •. • I- • J • • • 

USA and Canada;.and , ... ,· . -, , · .. ,, : 
, ;,..•i , , ---: • '; ; , r l • ~ • :.._ • 

• 1• _ ,· 'r ~--- ·,' ,•,-;;, ·, ,""1_ ~-:,··•.'..(•,','1,, '.·,1.,11.,: "'.'.. 1--:·; 
(vii),., refl~qting, on Jhe _situation in fl50 federally appoint,ed and, moo. provipcially appoinl(ld 

. . . judges;in,a11·13·:Jurisdiction·s.in a system which employs 10;000:support siaff and spent in., 
' • - • • • ' . . • ' •.• ; ; ( i • -. ", ,<' '- - • ,.. -, ·._ - ~, ,,. ' . '' ,.J.· ' 

, l~t,. fisca,I ye~[ 1979-8p,_,stncUyJor the adm1rnstra,t/o,n,.qf-the Court~ on,~ q~i;i.~ ~22
1
mi11Ion ... 

' • : , •. ••., i ' ' 'ri., ,< > ,•r1 ~ ,•'! 'i' • •• ,•,l ,'1,. 
· 6.1.2 The abov·e effort of the' Committee ripened into 198 reccimniendations which bear the, 

essence. of the administration of Courts in Canada. 
. . '• 

· 6,.1.3 . Accordin'g tb him: the'study on the inde;:iendenl juaibial~dmliiistrati~l oi'ttie C~uhs ought 
to' b~' lmdert~keh 'within:the broai:ler framework of lh(l theory' bf ihe geri~ral, intjepend~r\c:e. bf the,. 
jydicial t:1~-~er. ,- C_am,da gcit ~, Sharter of, Rights in 1982. _.T~.f a~oy~.H~porf,rnad,e the ,Montreal> 
Gazette congratulateiits authors. But the newspap'er stated that it was_a_s.ad sloJY. thatttie. Report. " "'· ~ ', . ~ . " •···,,• 1, ,. t;·• ' ,·1-, ,,- ,-· :, • .,.., 
revealed and·•· ' ; · · · --- · ·• · · --

. . l- ' • l. ''•; !:. ,.~ I' o (•, , !• • 1 

- ' .,. .· . ' . • ;'1'' • ' ' ' 'Ol '.. ' ' 
. "demoristrated,th"at the.(Judicial) pillar rests ondangeroQsly;sandy g(ound'.(p.520)" . 

• ,,, ' '.... '.,, ··- . ;,._ •. ,!,- .. 

. _ • , •\f ;, , " _: • ,, ~ ':: •' :~ ,· ·,r-,, j,'.-,rllrt, I·~ • 

6.1.4 Thereafter, the Hes·earch Committee of the Judicial Council of·canada·studied·the'Report 
and gave its recomrn~r:itjations. • . . '. - . , " , 

' t , ._ • • - ,.. ' ; ,, .. ,, I ' ·• • ,. ' 

6.1.5 Justice Deschenes refers then to the International efforts to 'promote 'judicial lridej?endence 
- which has bee\1 set ou,t already in Chapter II: It appears that ,the Syracuse Report·ti_acf.ihe 

· benefit of.the Report of Justice Deschenes & Prof. Baar ang finally the mier-em~racing study 
took place under the Special Rapporteur, Dr. L.M. Singhvi by the ECOSOC. 

6. 1,6 He concludes by criticizing the uns~mpathetic bureauc'ratic approach to the problems as 
follows: (p.523) 

. . ' 
"That is why)n Africa as in America, in Europe' a~ in Asi~, Court. qught and 
want to escape from the smothering hold of the political power.' . In their 
(Courts') administrative autonomy lies the necessary guarantee of their 
independence· fundamental freedoms that, by right ~f ~irth, each man and 
woman is entitled ·to enjoy. Let us join hands and- efforts in order ·10 achieve 

L • ••· · ·• _ < • • , , ' ~ l "() ·~ , • I\• (,_•· • • 1 

,our __ aim. pnce upon a ·ufjie,' Mo~es h,ad thought that he c~uld .i:Qh'c'~~tca!~ Ithe 
whole· administration of Justice into 'his :hands. Jellhro', his"fainef,in-law 

'admonished. . - ' . - . , "' , - . . " ' . 
' .. ~· ·, 
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I 

"Thou wilt.surely wear away,' both those,''and'this people that is witti .thee;'for 
, ,. the thing is too heavy for thee; though art no able to perform it thyself alone 

.,.,, .. (Excidus;19:~B)."''•· ··, ~-,:---;·,.,r_,i.-·,-·.: "-"'1-· 1,. ', •• ,•,··. · ·, -:- -·~c 
. . . : . 

He says, let u~ not delud!l ourselves either: w~ need each oiher. But together, nothing is beyo 10 
oDhe'aci\" aiid·fhe\liiiv~rsal ir\ilependeri'ce1cif tne judiciary can tie see'n·dawnfng ori \tie horizon.I 

. 6.2 "Prcif:·c~ri" ~aaf- Cd-auih"or of the abcive .. Report ii,' canacia"..: in an article:.~~~ .. ~ourtsl of 
Cana,da' in the book 'Tl)e, Political role_, of Law Courts in Moder() Oemo~racies', by Jud Je 

T ~- ~ :· '(:,' · • •' • • -•~ .- ,. , ' ·' ~ , .• ~•-••• • , , ·-ij _. 

~~~~i~t~: a_~a.te_n_nflth ~- ~olland, '191!5 ~ h,~s ~gain -~ter, r~i~ture ~f ~~~:~Ci!!I i~'de_pendel re• 

6,2.1 He says that_ in all the provinces (except the Supreme, Federal _and Tax Cciurts of. 
Canada),_ tti~ responsibility' regarcli~~'the· a&ninisfr~i!~.n'.· of'~.~-u~'services ~as: ~ee_~. ?elegate1 io · 
the provincial Attorney-General/Mm1ster of ·Justice: '·Therefore, ·all· Court administrators • re · 
employed,., by, an executive department; · according to _ sta·ndards developed for execuii ie 
departments; 'eve~• tii"e''•/uies'.ofoourts in'most prqvirices /~gUire'_cabinei approval.";The provin8!a1 
A)t~i~.eys''~el)~_r?l'.~I\\l 'ar.~ J;n~~tie~s -~f'·t~e" provinciaCG~bin'~f j~stify t~e_ir r~les in cqjzrt.' 
administratiim. "They a_rgue that'scnileone·must ti~·held accouhtable:f.9r t~e ~~per,diture'of pu~!ic , . 

• funds to operate tt,e Courts, and only they as ministers can be called upon to·account before 1,,e 
_legis!~~u~~; Juog~~. as, in_~-~~!ln_d~nt .~ffi~_er~ ca~~oJ _be ,(s~ ,acco~_n_t~,ble); T,h,ey.say that 7xecu~ ~e 
control!·over Court adm1rnstrat1on ··aoes ·-not compromise the"mdependence of'the Jud1c1l ry 
bec~use ttii{ Judicial iridep~ndence':exteridi; only to the ,'a'djud[catiye. funciions' 'ana';not to ne 
administrative slippo'rt'services' i'-''The''c6'urt'' deFldvlio is ·,app'ofiited; paid' arid ·promoted by ie 
Attorney General's de~artmerit is nonetheless· under the direction of the Judge while in· 1e 

(I :cau'rti-Odm. '"}j( •,·,:,••,•r '· • ~· '~;,. {,..'!+: ri:• • • 'o:t" 11 ' I~"• ' 

' . I ' -• ,,,_; 

. 6.2.2 , F;'_rof. Baar s13ys_ th1s1t _therefore .m~mbers I of the Judiciary ha),'.e gr9wn increasin 1ly 
aP.R[(lhen~_ive-abou(tliis. adm_inistrative :systen:,_ evei:i though 'it h~~ "beep' the_ iio,hn''fcir,-a ~ent' r/ : : / 
But; to' many, 'Canadian' offit:ials; ihe' coriirasi, betwe'e~ executi~e''control of'court aclministratio· 1in · 
t~f p_re,Jin§es .~ri~ jµqici~I _ ~Qp_trol, 'oi c:9u}1 )a!d\iii~jstr(liion.]n' ltie: us illusiiate~ a diirerenc~ lin · 
c6nstitutiohal~systems: ·,a' parliamentari{ system ·requires' ministerial res[ion'sibiliiy-ima ··herii:e· 
executive control - while a system based on se·oaratiori of powers leads to judicial control 'oj er_ 
the court administration within a separate branch of government (see Carl Baar, Patterns 'a ~d -
strategies' cir'Court 'aclrhinistiation in 'Canada:' Can"adian 'Public' Adminisfr~tiori" XX:' z,fa (Surrin' er 
1977). According to Prof. Baar, this constitutional contrast ignores history for before 1939;, t 1e. 
US<federal'-cciurts 'foe-were ailministered Iii the''Aitarniif G~n'era(·-~~0-ce_pip. _c;qr:,trol -~h,eri. l {e 
US Federal Judiciary showed ·its willingness to take responsibility.' lri 1977; initial steps in l~e 
same direction were taken by the-Suweme Court of·canada; so far as superior courts ·w" 're .. cC)nCe'rrled~-·.l ,' ... ':-.~ . . , .. :,. J• ,\! I , ..... • . ' i 'L•:J. r ,,- _;: J ' • .• ') .J _;_ • '', , .. 

-~ ~ t".. ' -, ~.•;--! .,"'L.'1 , ~ ; ·,:r~ ~, ~.. ' .:· '•;:.:·· .. '},1,. .( l 
' ' 

•:.',.' l~ • •'•'-}••I;: ,) ,j~ ol ' • .J .. , c.: ,: i,, •~".,'- ,f:\ S-., • .. ,,. /~~,I j ' :-~ 

)· 

OTHER COUNTRIES 
' :· l,, ' '~ • ' 

GERMANY .. : 
..! .7 . ~iB1 

p -~-.• ~ .,'-i;· :, !' ' •• ~' '1:! ::..:.i ~;:~· 
. . 

_· ', .;~1: 7 ~•:,' •• 'I ,- .:·· • i-< t. , r I 
- • I' 

7. . hi orii~} -ill' r~1Jlice' bu~ea'uaFati&preiiUre o~~r .. F'ederal '.A.il/niriistratiJe -·~rid 'Fiscal Courts, 
·,,-•-,1;1••·\1 ,.,_,.., ••,d• •·• ,-.,_., ;_,,pt, _,,r,·- 'r• ·.-.,. 1~;• -"' 1 

,, P\!rliam_en_t ip _1 _96_~.,~-~.i~e~ ~iJpervi~ory' a1J\h;o\i~ frof1'1 _ !h~- ~i~[stri,es ,of _th~ _l~t~ri~r.' ~r?cF)n~nl ,e. 
_ .. respectively, to the·-M1rnstry of.Justice, over'whose pollc1~s the Courts co_uld D9r,s1t_1[1 ~~dgmt:nt· 
· (Schram,. Recruitment of Judges, p.692). _ · · '· ·' [ : i· . - - . ' : 



7 .1 Because the Constitutional Court is a co-equal co11stitution organ, it draws ·up its owri 
budget and receives appropriations directly from Parliament, by - passing the Justice Ministry. 
(See the t:i'oolf'The Political Role cif. Law Courts in Modern Democracies by Jeord L. Waltman ahd 
'Kennett\ M. Holland: Chapier Vqy Kenneth M.Holland). 

·, ··-. " . . 

7.1.1 So far !iS,CO\Jl1 supervision over Court services is concerned, the Judges are treatedas
part of Court administration - -as :distinct -from · their iudicial functions.·. In-' matters of Coi.Jrt
administration, ttiev are subject to the-directives·of the competent Minister. (See Ch,10 j)y-Prof. 
Peter Schlosser arid Prof. Walther- Habscheid in Prof. Shimon Slietreet's bo_qk). · 

• • \ '-•. ~' ' ' _I • ·, • : • '. • • ,,. - -

7.1.2 On the'.financial side, the Courts have no financial autonomy. They canl)ot apply.directly 
to Parliament for their budgets. This is done for them by the Ministry of Justice or other Minister 
who is competent for· the sphere concerned. ' 

' • • I ·./ - • ~ I 

_-7 .1 :3 •; ln'the budget plan of Parliament, no special provisions are made.for the· Judgeships and 
financial needs 'of any· single -Court, qut are made for the Judiciary generally. The·· allocation, io 
the individual Courts are the sole-concern of the Minister of Justice br of. the special Minister-w_ho 
is granted judicial powers in a particular field. In the latter case, the principle of global allocations 
to a ministry is• particularly awkward, since there exists the danger that. it wHI· neglect its 'legal 

·department'. ·, • 

FRANCE ' , . 

7 .2 Court budgets are part of the executive budget. They ~re app;cived· tiy the S<!ITJe ordinary. 
procedure as ·an other budgets. ,At the !=enlfal level, the _Minister o( Justice is. responsible for the 
Justice budget in collaboration, with the Finance ,Minister, like any. other -Siple ad~inistration. 

· Chapter 8 of Prot Shimo11_ Shetreet's book by G.: Grivant de Kerstrat). . . , ·: . ' •: ·. · .: . , · 
I ·- ' - - r, _: I ; - • • • - ' • 1 I I' '. r: 

7,.2.1. The judiciary ·was suppressed by the revolution_aries, as well' as the B?f but Napoleon 
· ·"restored the Courts" though not:the Judicial power. .The existence of a judicial power enjoyed 

collectively arid as an entity-apart from-the legislature and executi1,1e, has.~e.ver been restored. 
c , - ' ~', • , , l' ' , . ', , . ~ I ' ' ' ' 

7.2.2 Curio[!sly, the traditional French doctrine is resolutely against the very idea of 'separation 
of powers' though it was the French political theorist,'Montesguieu who was the inventor of the 
phrase. This is borrie out by the integration of- the Judiciary into the executive ,and the 
'functionalisation' · of their .personnel (Ch.7 in 'Prof. Shimon -Shetreet's book by Dallisk 
Radamaker)., ,. . , , ,·. , ·,, , · 

ITALY 
.. t J ' • ' '• 

·7.3 · : . The Italian .·Judiciary .enjoys. a ,high ,le~el of institutional in·c1~·pendence. The Italian 
magistrates are-recruited in'to .. itle Ju.diciary and cannot.be removed except by the Higher Council 
of Judiciary. · , .•. , . . . .. · . ;'. ·; .. ·' ·. ·· 

. \ ' ' :, . . 
• ' • ' ' l' • 

7.3.1 The heads of the several divisions of the Ministry of Justice must by law be chosen from 
among top-level magistrates and the Ministry has also selects among them, its ,head of Cabinet. 
The ·Ministry-of Justice is, staffed in .its top positiqns, by Magistrates, bui_the Minister - .a politician 
with s~arce experience in Judicial matters - !l?JS only li~ited authority over them s_ince he cannot 
influence their career. Cons.equently, the resources that _Judges_ and public p,rosecutors (recruited 
by the Judiciary) can exploit in order to enlarge their power, has increased (Chapter 8 by 
Giµseppe of Fediric and Carlo G_uanieri in the book 'The Political l'l.ole of Law Courts in Modern 
Democracies',). . 
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JAPAN 1r/i:;~1i...:~,:(·. ,, · 1: i_ii, ~, ,,J, · .!.' .·~-·, ..•• , 

," •• ·' ;; .. ""· ... • _:,·
1 

,._·-~~--. ,,.- __ .·,:_ _,:_ •• _:~-: ••• ,•.!,, .', ;·•\!)'JC. ·.-.r. ,-., ~--
7•.4 · .. •Judicial. administrat)on,is: ngw• in the hangs,.of the '.JudiciakConference- COl'(lposed of 115 
Supreme Court Justices. It is policy-making bqc!y, i;i_s per_ the-Constitu\ion, wit~ r:ule,fllakir:ig p9 ,er 
to ensure _its judicial. independence and autonomy.· (There is also Judicial Conference for e 'ch 
court).:;1,··,_ ·., ',.':::: ·.· • L'.,..:.'-:::,,: ·~·->.··>"it._ 1, ·: ·-,•: 1-,.~Jt·;:,.:•.,;. '.,· I,._;,.. , 
7;4.f. rAssisting the Judicial,Conference·.of,the,Supr~meJ:ourt is th_e general Secretariat of he 
Supreme. Court 'It's. Secretary --General :as wefl,:as · ail :ils::supef'.'.is6fy' personnel .are Judg is. 
Thellelop'Judge-bureaucrats replac~d the_pre:war Justice Miriister,(S'eecti:10-by,H·i~O:sb~ l\c j,n 
the book 'The Political Role qf .of Courts in Modern.Democracies by Jere>ld LWiltmah & Ken'} fh 
M. Holland)., 1 ·'"1 '1, _,p· • 1", ~ ,~.-1., ,. __ ,. ~ ._ :. 1 • 

. -·· ' . ·, ; : ~ 
7.4.2_ According to Prof. Jasuhel·Taniguchi (see•ChJ8 of Prof. Shin:ii:>ri Shetreet's book pp.: /5 
etc.), at the level of each Court the Judicial Conference oresided over bv the President·of 1e 
Court.is-responsible .for,•the rriatters: of Court administration.- The Ministry.>of;Justice ·ha,91 \o· 
organizational--r$Iation with .. the Judiciary! The Judicial Conference-makes-decisions-bv-wa, bf 1 

resolution aniMhe president-o~ the ·Court enforces "ttiem; eThe·Judiciali,Conference of each: Co irt 
dec)des various matters-pertaining. 1~·judicial·admin_istratiori .invo!ving .!tie-subjects .of-personr el 

· a·nd"preparation·•and enforcement of budget;,maintenance of court buil_dings.a_nd facilities. Or1t [e. 
other hand the President of the Court •is internally responsible for enforcement of the decision.~ ?f ! 
t_he judicial council .. He has control of his administrative staff. Contact with the Minister ofJusti !e ~: 
is handled by none except the Chief Justice of the.Supreme Court. Responsibility for the .cent ~I 
administration·ofthe whole Judiciary lies with the Judicial Conference of.the Supreme Court.· 

- •• ,:/.;',. :· ; •• ,( , • .;; ;_. ~••.\. ,· ::--,"), 1./ ,. • • .,. '. - • -

7.4,3. Th1tbudget procedure thouah· oresented,to the Exec·utive and .bv ,the ·Executive to-I e 
legislative~(the-Diet), there are -important- safeguards. Tfie budget is prepared by the ·;iudicpl 
Conference of the Supreme Court for. the whble·Judiciary. The,budget-for the Judicia is o!J. 
independent item of the national budget. · It is not part of budget for any ministry. The budget s 
proposed by the Cabinet before the~ Diet:· But if the Cabinet· proposes ·cuts _in the .budg it · 
prciposed by the-Conference it has to place its proposals1for'cutsalsb:before th·e.□iet and,indicah 
.which item is to·oe·cut ·or not-ta be cut-to ·satisfy.the'SuprenieH,ourt:s·demand,'so that,the rn!.t 
can .make a_ choice. In most cases, a compromise is reached between the Supreme Court a~ j 
-the Ministry of ,Finaric_e .-a~d ,th~ _above· procedure: ·is. rarely ..followed (P,.207.): c~urt services a~ i 
fin,~n~ed by the ~tale_:· :("he J~?'.cral ,Confe~ence'. o. f.the Supreryre'~o~rt rs respon$rble·_tor· t·h· e. Coult 
burldrngs of the.whole country, .. ·•·' . . , · ·. , .. ,... · :; •.· , -.. ·, :,, · , , ,,· ~; .. , 
.. : - .:'•.,_•:.~•. ·- ··•1 - ' ~.-..:-:· .: ,, -.-.1; ',,;· .: .. :; :;•,.·:; '\~ ;.,·' '. -~-- :, 
~.4.4 · Judicial salaries are fixed tiy the Diet but are'ke t hi her tha·n salaries of the·non-·udicia[ 
emplClyees thou~h in rn.88 they were below·those of the·non-judicial employees. . '- ,). i 

There is a recent Article in 1996 Aust. L.J. p.125 by Davind Tan entitled "Death oi 
- Ju?icial lndep.~nd_e~ce:.fne· J_<1P'.'l~~s_e 'J_u~id,d'J3,ur~a':cfacy on Triaf'.'.- 'He' sa.ys-(p.128) t~at_ t~· I 

exrstence of JUdrcral rn'dependence· cannot•'be'drvorced' from'Ladequate and· proper. Judrcr 
administration. Consistimt1y;with· judicial ·indepe~d~nce, the judicial administration should bi 
provided to the Judicial branch by its own staff and not by the e,.;ecutive branch. · , . 

. "In Japa~. the ~~di~i~;·:~uieaucr~cy that mariage~ t~~ d~;~i~~a~;' op;~~,ti~~; ~i: : . 
"the national 'judfcial .-system, ls the '.saibankar\' Kaigi" .~ the· Grand. Bench··· 
. conven!~g ~s a ~uificial assembly to discuss matters of-judicial administration-· . · . ,' 

· and· it· acts through,. reso!utions c'that are · implemented , by the" General ·, 
Secretariat of the Supreme-Court.". , · " •· - · :. · 

There is also the exchange between the Judiciary and the Ministry of Justice or .th~. ,'publi1 
p~osecuto~s- In 1982, 14 Judges and Asst!. Judges were on transfe~--to the_Mi.nistry of•Justice. 

i 
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CHINA 
"~ ... 'J ; . • : ,, ,:·' .,,._ 

·1.5 ·!Justice Mason,:Chief Justice of Australia wliile·referringJo the lack of'autonomy:given·to 
the High· Court of Australia•in the matter of its own,ailministratio"n and expenditure states that. he 

.. noticed something· curious-in China during his visit .He states: ·; . • .. ·· ,-·, · 
• • , -, 'I : : l f, '.' . 1 

P • 
1 

, { 

. : , . ~To·-my surprise, on a recent visit to China,. I learned that the People's Republic·· 
· • had granted similar autonomy .16 the court system over its administration ,10 · 

. years ago - an interesting development in .a country which has not,seen the 
need for Judicial independence as we have seen ii". (See. Vo.19· (1993) 
Commonwealth Law Bulle)in, Spe!lch by Sir Anthony Mason, Chief. Justice of '· 

·Australia in 'The Independence oflhe Bench' etc.) . .. : ' • 

. ' t' 1,,, 

CHAPTER , VIII 

_INDIA 

,. 
8. . , To have an independent Judiciary'in India is not merely a fundcjmental right of the citizen 
but is part of the basic structure of the Constitutfon as held by the·Supreme.Court: Therefore, the 
,independence of the.Judiciary must:nave topmost pri9rity: ,- ·. 

. . ' 
8.1 In th_e last 50 years, there has been no proper allocation of funds commensurate with the 
corresponding increase .in population, legal awareness; increase in·legislation. -There not being a, 
periodic Five· Year or .a_n annual "Plan for the· Judiciary, the absence,. of.--such plans· has 
compounded lh'e problem .. Thinesult is that there is, ln terms of· international Co"venants and 
resolutions set out in Chapter II; a clear violation of the basic structure-of the.Constitution-and of 
the basic human rights resulting in an excessive 'overload' of-cases;; 

. 8.2· . · The ·Judges in all courts are constantly. under pressure for, early disposal of all cases, ._old 
and new: The ,pre~sure today .. l':feigh~-- on -the .mind· of the Judges so muc~ th_at it can lead ,to a 
miscarriage of•.Justice. · Delay. in disposal .of criminal cases is resulting i~ .the prosecution: not 
being able to establish the·guill,of the·accused, :Long.delays in the.criminal.courts.at trial stages 
are requiring ·bail·orders to be given to the.accused or otherwise they:would spend more-time in 
jails than.-as. unger trial ·prisoners:. Delays in criminal .cases are resulting in-witnesses turning 
hostile in m(lnyJmportant cases, due to extra.legal approaches made to theni.: .• · ·, · 
8.3 Property. matters and Rent Control cases: if not decided early can _lead to parties·taking 
the law into their own hands or ;resorting to extra judicial methods .. ·Delay. in disposal of 
matrimonial cases is resulting in, the spouses not being able to get early adjudication of divorce 
disputes. So, is·the case of'land acquisition ·and motor accident cases .. 111 is not necessary· to 
multiply examples. Trial Judges and appellate Judges are blamed when, they• adjourn cases· to 
dates far>off on-the time scale. 'Litigants.do not understand that if cases·ar13:listed,Jo closer dates, 
cause lists will explode on· the adjourned.dates. due to.addition of an unreasonably:large number 
of cases, and cases cannot at all be taken up. ,More time will be spent in· calling o·ut cases for 
adjournments. · · · ·· 

8.4 So far as the Indian s:cenario is concerned, it is not as if there are not plus points. In 
certain respects we arey in a better position than some other Countries;. so. far as the Judicial 
services, and. that control o~ ,supervision of. the• Judicial services,, both ,.in the higher and 
subordinate Judiciary .. The officers and-staff in the Supreme Court of lndia:and in the High Courts 
are wholly.under the control o/·the Chief Justice of ln,dia or the ·chief Ju1,tice of the High Courts, 
as th~ case, may be, under. Arti~le 146 and Article 229 respectively:'- in, regard !o recruitment and 
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disciplinary ,action etc·. The salaries and p;n_sion ~fld admi_nistr~tive expense~ of the s~~fe. ~e 
, Court• ,and. High .eourt,;includirig.-salaries;--allowances and, ·pension'.payable Jo Officers .and s aff 
, ar~.'charged upon•,ttie iConsolidated, Fund ,of India. and any ;fees or other,_,inoney-taken by he 
Courts is to form part of that Fund. ~icle-1'12(2)(d) an_d Article 202(3)(d) of the Constitution- ire 
also relevant So far as the officers and staff- in the -l,ubordinate Judiciary are concerned, t ey 
are under,the·controliof.the··,District·Judge,i'subject t<;> the overall ,supervi5iqn,of·the',Higl]· C Jrt 
under Article 235 of the Constitution-of .lnd!a·.•::There is:absolutely ,no. interference-either from he 

-·executive-or the legislature. tNo.doubfRules·governing the·condition;ofseivices·oUhese offic ,rs_ 
in regard to .salaries;leave or pension· require the approval ·of-the Execu!ive, if there,are fin an -ial 
implications but even then rules have to be made.in _cons,ultation with the High Court. · • · --

• • • ·~.- : ., ' "'I ~ '·t- .: . 

8.5 However, so far.as financial independence or support.is concerned, our present syst ,m 
is suffering from serious diffic_ulties. It is_ these difficulties that are _the cause for. the clogging of
cases .in the subordinate courts and in several .High- c;ourts. It is true, that tiy means of /1.lterna~ ve 
Dispute Resolution systems such as Lok Adalats several lakhs of cases have been disposed 01 in 
the last more ttian a decade, but.that, in ·th·e,civerall':perspective, has not reduce□ the gene,al 
congestion in the subordinate courts and the High Courts. 

8.6 Basically, lack of long,range planning·and,lack-of finances have been the main causes :or 
the stor~ge of courts and Judicial officers in all parts of the country. n. 

L • • • 0 i 
.8.7 In principal cities like Delhi; Bombay,- Calcutt~ and. Madras even im;reasing. the c _ irt 
.roo!Tls has become difficult due ,to lack of :land for. construction ©r;ready:accommodation .. Furt/J er 
extre_me bureaucratic procedures requiring consultation witti-,tialf·a 9ozen·departments thwart any 
progress. A stage has_ reached where, if officers upto the full strength of the Judicial service 1 re · 
recruited; some of them h_ave to sit,idle for want of court rooms. - . . ·· -. :: . .. , · · ! 

'8,8 . ·From the analysis: of- the. system •in.,other countries:- including:·. USA, ·constitutio, :al - . 
·government-of Germany and Japan, •it is clear•,that the: policy making for the Judiciary is,by· 1e 
:Judges.and'.the budge)s are prepared by an·administration which is,responsible to-the Jud' ~s 
and not-to the executive:and, it,takes· into account the demand for extra,C6urts .and the increase in 
Civil and criminal cases becausecof new,.legislation and:·it draws. plans for,the;future, ·bo!h'l~1g 

·range and short-range. , The budget.as preparecl'by its bureaucracy is approved by the Judi!' :al 
Couricil·as in•US· ifnd,Ger'man··:constitutional.Court·arid•sent·(1) directly·to F?arliament or sent lo 

-Parliam_ en_ Mtirough ~e- Exec~tive _ by -pladrig•,~efore __ -P.~rlian:i~11,t-. (at in_,Ja.pan)<th'e _budget) is 
prepared by the dudges::cour1c1I and as-,cut-by•the executive and,at-that stage;.a broad_settlem rit · 
is :made 'between·.theJJuclges.Couricil and ,_the.Executive· and:approved•.- In the·US a Judge· 1 iy 
appear -before _ the Cong'.ession~1,.coinmittee if:.n_ee9•,-be.· :lf.-is t_herefore, _essential ; to_ .ha11+1 i_a 

_ Judges' eouncli as•arpolicy. making body.to loo~rinto·1ts.own••needs.and,a regular bureaucr\l:1c 
system of administrators who :will-prepare-the .buogets and- receive a lump 'sum grant for ~1e 
government and spend.'it, ·under.the supervision·.of the'Cciurt and are acc·ountable to·the Co'Jrt. 
The Jud_icial Coun'cif is accou·ntable-to Parliamenror its;committee."··: ., : , . ·:: -,c",:: : -· ' I- :_ 

, ' -·, < " t -., '• .. , j ., . ..., J.. • 1 J / ' ~,,:(,'• ~-- • "-I;.,, • I ' 

8.9 .. -·~ut w~ do~~; h~ve:~ system b/w~ich.,the ,Judges Cari.be i~~oi~ed· i~-the preparatiori' of 
· long· range, RI ans. for -the ·future,: or •a , bo_dy which •will be responsible for making· statutb ~ 

recommendations, keeping·:in: view the present; excess·.:work:load and, the:·anticipateckiricreas~ l!f 
cases;:say, m·.the next five:yea(S .. ln·lnd1a,,no·body-does·go•mto-the quest1on'as to l)ow any fr~!:h 
legislatiqn can· increase the-work-load -'- -a study which· is. mandatory in· USA-before the legislati in 
is brought into force, We have no judicial organ!zation or body which can fight for the need~, of 

theJ~diciary. ::; ,-,-_. _, --.,,,,. _ _,. __ :; _,-, ____ . • .. ,. ·:': II, 
• • - J 

8.10 · in· the Supreme Court an·d the High:Courts,-budgets··a're preparedlby".the·respecti ie 
C::ourts but these•budgets have to,be-submitted!tci•the Union or:State Governments; as·the ca le 
may be,'whicli'will'have the final'say"in,regard,tci the-extent of-b~dgetary support. On the the' [Y 
that the Judiciary ls ncii:productive of 'goods'.or utilities, or application cif"value·for money'.the6 y, 

• propolinde_d iri Eriglana ·by MrsiTtiatcher. 'tn·e· judiciary has always been:a -very low priority. -t 1e 
result is that the judiciary has never got its due share of finances in. the last 'fifty years either., Jr 

• • . I 

., 
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, increasing the number of Courts. or the number of Judicial Officers an9 supporting staff, in the 
• ,whole,country. <'."• . 

8.11 Again, the C~icl Justice of India alone .has. ,po~~rs to shift. the m9,ni~·s pllo.cated for one 
subject to a11other·suliject (Justice P.N. Bhagwati, Vol.I CIJL Year. Bciok p,16)(1992). · The.High 
·Court .Chief Justices,had no .~uca,power. Result w~s that. if monies allotted to one .. head ar~ not 
spent, they '.l(ill lapse_ at,the.erd c?fthe fi(lancial year. Ol)ly, recently P,U(suan,t to. a resolution of 
the Ch[ef Ju9.tices'.. Confere.nce,; ,sever~Sta)e. C3oyer~m,~nts have- agreed ,to, this_ sl)ifling ;of 
allocations within the budget provided afflfficer bf the Court (not a Judge) appears before the 

• legislative-. c9mmitt~e, .. Further: in ,some State,s., f9r every .un_it o.f _expelid)ture (say) above 
· Rs.10,000/·, ,a· further. approval of t,~e executiv.e _is n,~ce_~sary,, even th,o.~gh ,the expense is within. 

the-budget ,for that item. Registrars keep .shuttling b\)tween. the High. yci~rt and Sec.rei~iiat of 
Government. · ; 

'' '"'; • • i• •j , • . . . I 

8.12 -Y\lhile,-the control of the•·staff and Judlcial officers is •within thei'. power of ttie Indian 
Judkiary, ttieir cadre.strength cannofbe enhanced.under ~rticle 146 and.Article 229 inasmuch as 
such i~cr~ase, h:~? financial, impffm1ii6ns.. Ali juch iJJC(S_?:Ses have. ~ci'ii o_ for,'t~e ,g9vernn:ie~tal 
approval as. per the. rules made.in this behalf. Rules cannot. be made to. remove these· financial . 
restrictions' (s'ee Article, 146:'and 229). ·, Again establishment' of new' 'courts involves "expenditure· 

·•. ' • ,• J, ' ! - -, 0 ., • , ' • , , ,._ I , ·• • ~ , ; ', '"• 1 -·• 1 ', , -.. •• '- _ -~ ' 

for.acqu1nng land'for the c_onstr.uctIons of. bu1ldings,;an_d,consequen.tly,.the,expansion programmes 
• ' , • ' • • • • .•• _, • • 1 • ,.- ._,, • ..... • - • ' • 

have to be sub111It\~d to,the.exe9utive. · , . .. .. . ... · · 

8.13 While it is. true that tlie Judiciary cannot. expect an undu.e sham .of the finances as 
., - '. I' . . '.·.. ., . - ,; , "' ' ' . ' 

compared to certain •other important items of govemmental .expenditure }laving higher priorities: · 
the fact remains that the Judiciary ha's not received -· ii, ttie iasi 50· years .:., even a reiasonable 
proportion,of,what;w~c5,due tc;, it · ,.- · · 

·•,;. .,_1._· I -~·••,•, '._ ;; r'..•''·· r". 

8.14 In other words, while t.he. matt~rs · relating to. app6intl)leilt,' disciplinary control and 
supervision of .the· officers and staff of the Courts are i,n better shape and· are directly under the 
control oqhe J~diciary, the;expansion_ ii) strength ,of officers'orstaff af\d.~er,tain ~ervice conditions 
c,ittliese personli~_i;-in~~ving financial implication_~: <1re fipt ixclu~ively .)'l_ittii_n the p~r:-;iew of the 

.. High Courts .. Whether., It be ,long range planning .. or :short range planning for purposes· of 
increasing ih!).'number ci( Courts, Judg'~s arid staff, -'there. is h9 seri9u'.5 ~bi~n_tific pl~nning ·don'e in 

, consultatiqn w)th the ~udiciaiy. _No policies_ are !ai9 dci":'~. by ,t1:1J judi_ci~f/: i;,giiin; budgets are 
generally .basEld ,O(l usu\1I recurn~g expenditure 5m ,\he, pa\tern of, the pre\'.Iou_s·year and)hese 
budgets.a~e: a_lso submltte,;J._to, th~• _Executivei, pryned·_\lr ~ut dowl) in size and· t.~eh ·placed before 
the legislature by a Minister. This is so both·at the Central .level: and States level. It is.this 
procedure .based on total executive control that has (esulted in the acute ~hoctage in the number 
of Cour:ts,and Jud:grs, in ihe cou,ri!ry, ; , , . ·, ... , .-·~, ': . . , , 

; .,· _}- ·1,'. '. \ · ~-: ' , , , · . .', ', '· · r,; fi • , ... ,,1 
Possible solutions ,for the above problems will be discussed hi Chapter XI.' 

• • •• 1-,.' ! • , , I I, , ' , J : , 

,• , , r • : ,"'-" _;,, , I 

c: ·li, '.,. F!~.A.NNIN<3_ F_OR C<;JURTS_ , , \ , .. 
'" r • ' ,. " • r , ·,: I , • t_ ,' , , •. '· ,!' < I I -· r !- • I 1 • r 

, .~.' ;., t;'. (' . ,,· r_r' : '.t, . ·; ' . ·, ,'~ •·,, ·_ •· ·.• ,. 

9: One of the· be~t b,ooks on"Court l;'lanning ,and fy,lanagement, is, the _'l-1andbook of Court 
Administration and, Management' by Steven W. Hays and .Cole Blease Graham Jr. (1993). · The 

.. book, con\ains 25 chapt~rs .contrib1Jted by _leading Jurists on Plar11;1k1g and by Court Management 
"·, ,experts,. ,Each chapter giyEls r,\)ference to a very large number,of b9oks, _articles· and commi_\tee 

reports on.· Court-l?lanning··and Administration. Ttie b6.ok also' contains the historical development 
• ' , • ' • . ' ' ~.' ' • ' , • ~ . •• • ' ': J. . - •• ' • 'f . 

• 1_. 
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-:n' , r 
·· of, Court.Plannirg initiated, in the USA in the last thirty years. So.is the ,book·by,Ru_ssel ,R. 

Wheeler & Howard R. Whitcomb 'Judicial Administration, Text and Readings', (1971) .whicl, is 
.·. quoted iii'alrilost all wbrks'cm· Ctfurt Administration. · · - '•'. . · • , :-· .. 

'_;: •• ;, ,_f . f •'' .... ~ • .. . -t •• •• - ... ' .• - '., • .,,, ... 1~ 

'' 9. t · · · 'It ·appears that the ·movem·ent towards court restruclu'ring arid rh'a~agemerirwas stai te'd · 
, "by _Roscoe Pound in his 1906 keynoie address fo !~El Arri'erican Bar Association (ABA : Pound, 
··19~7 a). He criti~ized '.the ge.~eral comp.la~ency of t~_st~~listi_~d le_gal prof~ssio,n'; . _ .. J • . 

1 
·, 

He' condemned. the fragmented ·c6u'it structures; 'duplication through concurie'rit jurisdictions\ i ,'nd 
waste of Judicial· respufoes. -H~· Eimpliasized ·an·- improved, "unified court·' struct4fe _alon'g. v iith· 

. adminis'trative·simplicity,' flexibility,· and responsibility.· Several reports-w~re prepared ·by oth! :rs. ' 
In 1922, the. ,Conference of Senior Circuit Judges (later Judicial Conference of US) v•as. 
established by the State to deal with all these matters. The first Court administrator canie in 
1947."' Meanwtiile· ir\: '1939,' as the Administrative Office of US was created· in · 1939, a separ ,le 

, 'b~r.eaucra<;y to .Wcirk,u{idElr 1h13 _Judicial Conf~ren~E:- was ~t _up .. In _1940•Rosco~ P,ound publis( ed 
''Principles·'and"Culture of a Modern.Unified Court Organisation'.'· In 1949; Minimum Standari: of 

· · Juctfoial''.'Acinilnistratiori · _were · prepared by· · Ifie ABA.- · In 1952; the· 'Institute of j·udil :ial 
:---A~rj,l~)~trat[~n was'~sta_blished a!. New,:tark'Unive~sity Law_ School. ~he National Colfege::for 

State ~udiciary" was founded in the· sixties. In- 1960, the National Association of'Trial· Cc urt 
Administrators and National Association for Court Administrators werE(establishecC · ., ''. :; · 

' 

•· • ,.. ' - ' . I·- - ' • • .• ·-· • ~, • 
9.2 · In .1967,,came the·"Task Force Rel)"ort: On the Court" by the Presidents'·Commission on 

r.· . ; ; ,· ., ' - . - ', - ... ,- - - • • ··- ,. . . -
La;VEnforcement and the"Administration of"Justice: ·, . ' · · · · · ··"' :· . 

-, ' - ~ - • -; (; ' 1 ; ., ;,1 J 

9.3 · In 1967, under the leadership of Chi~f Justice Warren Burger, the 'Federal -judic :ial 
. ,Centre' was startep a/ Was~ipgton, sponsored by the, Judicial Conference, a research facilityJor 
· the Judiciary. ,,, ' · · . · ' · · 

•' ,,.· .. ' 

9i4 .,, Due. fo .the untiring efforts of Chief Justice .Warren Burger, the Institute' of Court 
. Management - whiqh gives a· degree in Masier' of Judicial Management. (MJA) -'was started in. 

1970.' The Institute publishes the 'Justice ·system ·Manual'., In 1971,.the Natiomil Centre for State 
, Cqurt?, was' estabii,shed a!' WiUiamsburg,,_ ,Yirginia:· _ ·It 'publishes' the 1State '.sou~ ·Journal',, 'a 
p(qfessionally.- orient¢.d··_i::ompendium of. court management developments nationwide. ·.·, The 

- National Centre'·for·State Trial Courts.-was created"in '1971' by the National Con'ference of:the 
. -~_ilaiclary in Willi<jmsburg. Standards telating for u·i--, Court ·Adrriinistration were p'uolished by AllA 

, in:1974 and 1983: ·. · · ·- , '. ··· 
;. 

9.5 · Planning and' future problems began•to receive niore attention in the US on th'e last,, 30 
years. Finally, the 1990 Conference of State ·Courts set afresh agenda for the Couits. Planning· · 
for Courts is done by the meihod called POSDCORB: Planning, Organising,. Staffin'g, Diri,cti1 ig, . 
Coordinating, Reporting and Budgeting . 

. 9.6 In Hay's book,· Chapter 24, 'Planning for CQurt ManagemeQt' by Theodore J. Fetter :p: 
483), the subject of Court Planning is discussed in detail. It is said: · · 

'Court plan~ing retains at least 4 vital· uses. Firsr planning can guid~ decision 
about budgeting and alloqa_!ion of resources. Second, plannjng can help to 
inform Court managers aoout,· the performanc~ ,of, i_ndividual units , or 
individuals. Third, planning can be a mecliariism,by wl)i~.h all :Judge's· and staff· 
can share the same sense of the entire organization and its goals. · Fourth, 

. Planning can: assist in' responding to i_ndivid'ual issues as· they' aris~.' c , 
• . .. • • ' ' ► ! ',. ,,',; . 

9.7· · .. ·B~dget and 'Resource .Planning •require us to think· of,\vhat.does the· Court seek to 
aqcornplish. in' the next (s·ay) 5 years or ·in, this yea_r? What. is the m'ost irripo"l'lan\ ne.,-ila to·'lie 
addressee? ·1n times of.cut'back, what activities have to be' curtailed? If the· resourc~s need to lie 
concentraied in just a few es'sential tasks, whai should tho'se our prioritie~? 
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9.8 We have to estimate the aimu.al 'increase in the,filing of cases in trial court or in the 
appellate courts over the last 5 years .. Using statisticaJ: projection techniques, it is possible to 
predict the i~crease in the case load for the immediate future.· If such a predictior i~·possibl~. 
then we can find out the Courts in which the increase will show up in the years to come and.,at 
what percentage.,,. To·meet the·demand, we can estimate the required. increase in. Courts or 
Judges or staff or in what best manner- the existing Courts/Judges/Staff ~an be reorganized. We 
can estimate how much money is needed for increasing the court services and whether the 
Governmenfwill be able to. provide this money in one or more-years. - We can also estimate to 

-what·ex\enl' alternative dispute resolution systems can redUC\J thf1 cases,?·-. This, is what is meant 
· l;iy 'Planning for the-Future'. · ; ; ,. ·. · · 

' ._ ' ' '. • • _t" • ,, : 

9.9 • There-are a number of articles on- Long Range·Court Planning techniques-published in 
(1993) 68 South California Law Review .. The variou·s types 9f statistical. analysis, projections, 
graphs etc. which ·can lead macro aswell micro Planning are referred to.· .-. , : . , 

9.1 O : Literature about management frequently, mentions 'Planning - programming '- budgetiQg 
system. (PPBS). Planning precedes budgeting. It determines· the, organisations'· ,goals and sets 
the' p"ribriiies. ,Then ··programming examines the ways- of achieving goals and e"'.aluat!ls then:i 
before deciding ,which .way to take. Finally budgeting decisions become largely-secondary,-being 
the process of assuring that the resources are placed in the·correct areas, .. 

. ' . '. ... -, . . . '·. . . { : ·: -
9.J 1 Planning is· a structured and conscious process to define and revise goals, to assess and 
to determine strategies ·and implementation methods. · .. But ,if planning. for Courts •is left to :the 

· Court Administrat6rs leaving Judges merely to-oversee.the work of such administrators,,it can be 
of no help. Planning'must be done by the personal.participation ·of Judges·and they must be . ~-
involved and share the planning .process. J.ust as the Director's .of a.company caonot stanq aloof 
'from the corporate management, Judges can neither,avoid nor keep.aloof from the; pl~nning_and 
court management processes. · . :r·, · · _, 1 .. 

. 9.12 . The·subjectof 'Court Finances and Unitary Budgeting: is dealt with (at p.110) by Geofrey 
· C. Hazard Sr. Prof .. Yale·Law School in R.Wheeler's book above mentioned. ,He also discusses 
· the Court ·cases invoiving -t~e 'inherent power doctrine' where American' Courts! start.ed giv,ing 

directions for budgetary gran\s. The pros and cons of. 'inhe;rent;" power' doctrine· ar~ · _aJso 
examined. Various systems of budgeting and their advantages are discussed, . . 1 • . . ' 

9.12.1 He says (P.123) that the' Courts' oldest method of'raising revenue:- ctJarging fees for their 
service,s.- is now substantially ~navailable and unavailing. Clearly, this· is so in .criminal cases -
where accused are mostly _without mg(ley. Gideon vs. Wainwright 372 U.DS 335 (1962): Griffin 
vs. Illinois 351 U.S. 12 (1956). 

'~ i 

9.13 In.our Constitution·, clause (3) of article 146 provides that all ~d~inistra\ive-ex"pEl11ses;of 
the Supreme Court-including salaries, allowances and pensions .payable to, or in respect of the 
officers and servants 6f tne Court, shall. be charged upon• the Consolidated F.und of India and any 
fees or o_ther morieys taken·by t~e·Court shall form part ofthat,Fw;1d.'\ ' 

s'imilaily, clause (3) of· article 229 provides that th~. ad~i~lstrative expenses. of a High 
Court, including alJ,salaries, all_owances and pensions payable to' or- fn respect of the off)cers and 
servants of the· Court, s_hajl. be charged upon the Consolidated Fund oHhe State, and any fees or 
other moneys taken by.the Court shallJorm part of that.Fund.".· · . . ' 

9.14 In the first All India Judges Case, Ranganath Misra, C.J."(see 1992 (1) sec 119) gave 
directions that all Court fees that is collecte_d must be made available for the Cou[!s expendi_ture. 
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9:15 . A-q~estion has arisen\vhether .. th~- Judiciary.'is,included as a ~u-bjectfor-.the"PI\ by:the 
Planning· Cominissjon. It appears that;· in. a way, it is'l!Jcluded:. In -th\) ·Second:All .lndi~ I Judges 
Case [1993"(4)"SCC 288]; SawantrJ, obsei:ved (p.310): ,, . ,; ,. ·;; · ._ ·i' I.! ':. 
~4 '',.••• ':•·, ,.) ! • • • _•l:;°'•!,;'e1 )i'.' :••~-• ,:l' '1_•,/ _ • •• ;.;., ,·• ~' !, •{• 

·· , .. "We now understand the:Judiciary )las been included ,as, a plan subject _by the, , 
· , Planning Gommission." · , , . ' · · ,. •. r · 

-. ,. . ' , ", .: . . -~: : . . ~ . -, . . I'.- , . 
9·_15.1 'But the _question is in what maimer? •Judges· have not _beeri involved by the·, (lanning 
Commission in any·policy plahning for,the Judiciary:. There-is.no exclusive·gra:nt by the .. C intretfor 
Court expenditure. ~either has the ·F.iriance .Co1T1mission gcine into this,subject ·at any;, fne. 

1
,AU-· 

.that we have is an· insignificant 'CentraUy Sponsored Scheme•· for Courts prepare: I by Ithe 
Planning Commission which ,allots scime moriie~ for. each State on population basis. Th'. re is, no 
understanding· or application. cif· mind• to.the actual needs of the Courts in various·Statls.or in 
metropolitan ,towns• like Bo1T1bay/Delhi,, Calcutt~··imd· Madras .etc., nor ·to- the needs ,o(I ~pacific 
types of Courts - like criminal courts where :thousands of cases are pending. · The I \lanning 
Com_mission · h~s ·_to consult the ~Ju~iciary. -'_ 11i_,:m~st -ta_ke. in_to _account the ·large ny1 nber ~f 
:~ar,ameters which _should be.,the:.b~s1s::for·d1stnbut1~n_:?f,mome5 a~cmg ,$!ates.· Befo~~I that: 11 
must set·apart a· large.fund.-for d1stnb!J~On _for the Jud1c1ary; ExpendJt_ure·shows thatthei mo~Ies 
•allotted •under tlie present ce·ntral .~cheme when•distributed to various -Districts in ,a.State i' i comes . 

. down to a few thousands:in'some Districts: ;In·:tactif a big District,Court.Conip_lex·in i'single' 
Districfis taken up in an year, the enUrety ofthefunds'anotted to the State gei exh'austed. I :" 
' . ; :,, . :, : . •: . . . '. ., •:;, :.,•:, ·d·, - .... · .. , .... ,• •' ',. . I ' 
-9'.15.2 ·Further,' the present scheme "has' become,nothing but an_ieye-wash·-for it•requ,res )he 
·states ·tp."provide a matching grant, or else the ceritr<!I grant lapses,. Most States.are n~llable-to 
·provide the matching grants and the. resultis that.the centra_l.grant lapses. To putit bluntl~, .the so 
'called inclusion of, Judiciary as a plan·~u)lje~t is'no inclusion.at all as it.is _totally .u~/ealistic, 
unpl;mned·and unrelated to the ~cenano· at,the·grass-root level and also 0 at the lev

1
~) of the 

appellate and superior courts. • . . · · . . • l 

9.15.3; This;has · necessitated the Supreme"Court ·10 give -directions.:to-"the· Central :iin
1 
l State 

Gove_rnments iri provi_ding various basic facilities-for the Judges and the Courts' to the su~9 '_rdinate 
Ji.Jdicia1y"·in 'the public interest-cas!3s filed 'by the· All' India Judges· Associa!ion. : In· the·firl t case, 
Ranganatti Misra, CJ observed:· [1992 (1FSCC -1"190{p.135). tha! the State·cannqt plead[ pan'cial 
stringen_cy for providing certain m!:~ir,:ium standards required. :His_-tords~ip observed:· :. T : .: . , 
"· · "'rhe""efficient functioning of-,the: Rule:of ,law.under'.the aegis <:>f which our ; : 

democratic society can. thrive, requi~esc an ·efficient, strong 'and· enlightened •. • 1 

Judiciary. And to have-it that way, the Nation has.to ·pay. the price". . . . . ' 
• ' • •• '· " ·, - ' < ' • '-. • : '·: 

_ In the second case, [1993 _(4} SCC 288], Swant;·J. also reject~.\! (p.305) the pleas of1 fi~ancial 
strin·gency'.9s follows: i . · · •· · , • · ,. -~ , . · 1 · 

.. ";he-~l;:ged:fi~a~cial burden that wou,;d b~ t~rown_'~'n the State excheq~~r on:i· ' 
account of .... is negligible, considering the enormous advantage. ·that "the i 
administration of Justice and society would derive .... ", . I 

• ' .,; i \ f 
• , I • ,. .. , • ·, , , ':1, I 

'As Rajeev· Dhawan pointed out in• his recent ·art,icle 'The. lepst. Expensive Branch:: (!:lindi, 
20.11.1998), we are living in tim\)swhen·each Mei:nbe( of F?arliament,pas been given on4 qjore of 
Rupees for use in·his constituency and only it-appears that:governinent has no money: only for 

. the Courts. - I . 
. . , •;· ,.. . . i: '. I 

Fast.Track Courts, ,·, '·, ·· ., , · - · •·:.,:!.:I· 
9.16 · Recently, it appears ·that pursuant to ·certain observations. in State of U.P. vs: U bdl!Yl!Y2, 
a PIL pending in the Supreme Court, a sum of Rs.502 crores.were released for fast track courts 
where retired Judges are being employed to clear backlog· of old cases, on a contractaal !enure 

.. ~ • • . ~ ' . l 
. l' t 

' I"' I 
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basi~ ... F'r9bl!l"-1S;~uch !I~ <!.eartr,.of retired.J.udges of the sub-ordin;;i\e jµ,diciary ..yho are_ willing to· 
11ccept _the .~as~~ or wil/ing. to v.,:or_k .out~ide the plac;es w~er~)~et ti11v~/=1e~leq,. acc9~m.(!.d~tion 
for _the Courjs/~udges., m!rastructurii. etc, have surfaced. ,~OV,!l-~IJ,. t~e quest1op,of _d1splP,hni!JY 
jurisdiction c;,f s1,1ch co(!tractµal llPP.9\r~e.es has also ~een raj~e~: ; ; ' ·: . : · " '". · ... .',. ,' · ·. · · 
9.17 .. , . Coming.' to fig(lres .of, Judge-popill,llt!?n ratio, ·the' co~ditions renec\ ~ path~tic, ~ituatio,n 
an~ total•_goven:im_ental. apathy,. J_he Law ,Coml)li~siori in its ,120th Report on,,'Maria'gerili;mt 'and 
Planning in Judiciary': A Blue Prin{(1987) state□ as follows: ~· . ,. ' ' , .. ,, ,,. V '· '···' •• 

".(~~ State sho~_ld_in,r:,~dia_tejy inC[E!aSE, t,he pr,e~ent.ratio frol'!l J,D:.5 JN,d~es ~er: 
fT!llhon of, lnd1.?n populatIor to .. at _leas~ ,so· Judges_: P!lr.'.mIl~Ofl- of::lnd1an 

. Population. within the .next fiiie years .. It was further'tecomrilended that.by'the · · · · •o_ 
;' ·y~ar 2000, l_ridia·,s~oula ciirnITlan,.d :at"le~~t}o_f Judg¢s. P,!Jf m,il)iori' of l,i:,d!~n· ' ':' ;, •' ::': 

. population." • · · · · · •. " " · · · · · ,. · .. ' · · 
J '• 0 '• .',•.,',_ 0 "·:, ••.,.., ,j:,,.:~••••; •:L,, ;, -~ •• ,,:.,••,, 

•• '· 1 ' .• • :=,', ~•··.t., ··· l - '~'-•~ -,,;-·,,; ··' • • ,, . 
. : . This has .-~ot• happen,ed., ME;arwhile., th~ popu,lation is gallopi,~g · and_. t,he , Courts :and 
~~dges do not [ncreas~ in nuinbers.

1 
'fhe.abovevie,ws 'I/ere reiterat\ld,_by_the_ Law C_omrnissi9n in 

its 127''..Report 1988_(p.1~)., · ... .\'··,,,.. 
1
, .'.,. • -~· ',' ' ' • •• .,;:,,: :·;, 

9.17 .1 R~cently, the Ctiiei Justi~e of, India, .iJstic~· /4':s.Ariahd, 'irthis 'address at the' Bar"Council 
ofindia (10th .. October 19·9's).statecittiat· ""'· ·'.'· ·"·:' . ' '.,.;_ .... 'i ,·: ·.:. · .... ,··. '' ·:' '· ;· 

'; ,' ·,:_ :_:: · .:,•~ ~<• •~: 
0

1 :~ ". :: ,,,· .. ·; I -.. ).-l, . .,.~:•:•'',' <...... ,,· ~:· .. :,; • .~f~'. '• J~•• ·, •, 

• • ''in several European Countries, the· number of Judges per million· varies from 
. 90 16 ·100. However, in lndia:'it wa's oniy.11:: 0hich Was rather:disa'ppointing.". : <, !.. 

,' ,, ' \..' ' '. ; I;·..,, \);j [,-,·, ·r:_· ,, ~.• 

- .,_ ' ,,.:,. ,••• .,, ,,, .. ;,- ;, ·,•,' ,, , .... ~1; ,•'I . __ , ,[' , •.• _ •. 

9.18, .. Dr .. Rajeev. Dhawari,in his article .. 'The.Least Expensive branch' (Hindu', 20.11.1998).'He 
' · • · • ' ... ,;" •' • ' , ', .', •• ,1 '1 • ' l : •: '[ .,• , " , • 1 " ' : , , , 

-. says that - . .. : ., . , · . · • · · · · · · . " 
••'~,··~,:._•,· 

1
•,;•~::,: '•~• .. /,. /~•~~ll;•~l\-ri::,:-,.1'\

1
•••_,;,;, ,, .~·;,;,, " 

, ·;,we need .,an _in§tityti?h.al. mecbanism to, ~upport the N<!i~iary ,in .)ts financi,al . . .• 
. e,ndeavour~ which a\e,. concerned not jus\ _with,- courts: but wit_h.' the whole· '"' ' ·, 
proces·s of Justice - including legal aid ,md assistance." _... ' · · · · '· · · ' 

' . . 
9: 18.1 After referring to,_scime figures, in. the inc~ef!se.of cases and. hornirial !ncr~ase in funds, he .. 
s8.yS~ ·.-· .. , .,11, •.. 1•. '• .: f.,, .. ;:- , .... 

I ' ;I"), .~ "' •·•:'! '• t • 

' • • 1 r . • .• , , , ·, _ , _-. .. 1, , , I • ~ • • • , 

:'.there· i~• np real' proce\J.ure, or. tiasis · 9f w,hicfi the",financi~I 'a~\qnomx of the· 
J,udiciary can be a~s~red.· What-emerges, i~ frightE!ning ad~ocisrry 9f_~;kin~ that , , . , 

. is'Huiniliatirig and.wholly contrary to the· Interdependence of the·judiciary, Law 
'· :. .• , ' ' ' '. ' . . ' . - ' .• , . : ' " ' ;. ,,1 .,_, .. 
Ministers have often resorted. to bullyirig When they should hav.e demurred. 
Many Budgets are discuss.~d' 'a\ f)le J,Jnder-Secieta}y • !eve)' ·wjth ire Law. 
'Ministry Having,an.edge.'The 'Judges have'nc>'choice'Buna make their modest 

• ' ' I • ' .., I· "•-•· • • I l •• • , • ,~. 'I ' • , • ' ', · demands more Models'.', , . , . , . . .. . '' . '· " ,., .. ·-· .. · ' 
•. ~•, - • •~ '.',.•:J•r ,,:;.• 1 •.t'•-~~1 _ ... 

r 1r 

.. 
_ ,.,.,:~' -., ''1:, ·':l,./1;f·• ,,., '.J"l 

' ,·::. _,. , .. ', " ~ . _,· 1\·; ~-,1 •t, ~~-

't ''' 'La • • • - • ,. ' ' ••. ' 

'COMPARATIVE•REVIEW'OF THE POSITION' · 
' ' .' " 'ABROAD'AND IN°INDIA' '. ,, ' ; ".,' ',· .• i' 

., J • J - ' ! • : ! t , ' j j I ·J, ,,, 
--: -, f: • , ~. ·1•,i_; ,,,• • i •r ~, r ,,. -,: i.,, 

•\ r·) _• , .. ,•: "! ~ :J. ' ; ' r ;,, • 1• ,, ,, ·_,, ·, • , -~\~,.;,.:,;, :·.·, • , ,-;. ,,
1 

1 

10. · Having referred to,the. Court sy_stem.s'in various countries abciut 'Court Administration and 
Finances and tci salaries poii\ian ip ·jJs, LfK'and'Australi~; it 'is't[rpe· to g'/ve a!birds'eye'viEiw oflhe 
picture so that we can know , where we .stand in the· global 1l.Cef)e. 

' : - . . . • , . -,; •. -; ' .: 'i ; .. ' • J 
, ,_ ·,-

.... ) ~- ·~ .. 
,815 ' . ... 



, ~0:(1:· /(t_'.the (l~iset, w!:,h~~e ~~R~?siz~d ~~f 'in,5titu_iional of :coi!e~tive: iride~~~de~cl, ·~~ the 
Jud1c1ary'. 1s a part oftheJud1c1al mdependenceiand m fact a crucial part:lt 1s as01mporta t as the 
. oiher asp'ecis' f~laiiiig' fo ·jud1ciar appc,intin~ni, tenure, riimoval, o~'eveh judicial iiideperi ence· in 
the· adjudicatory process .. India is"a party' to. important' covenants;. lnterriatit:ihal, bodies-u •'der·the . 
· :uN' .. and''ttie · ,lnferr\atic;ii:i~I • C6,mmi~s[!Jn. 'of Jur~ts and 'l.AWASIA'':have passed· n rnerous 
rescilutions to\vhich·we are ·signatorie.ll; A.1!.the~~-~e!il \'{ith.the;need for financial indepen imce of 
the judiciary. ·- · · · · · · ·· ,.,., ·. · · · · • · 

10.2 . N~w 'ttu(posi(li!r)n. ~~A. .. it~iy ahg '.i~e~,ri" 8-PP,.~B~~}.o,'.~~:.1,he,,tiesftor_ th_ere' i~ i ! 'those 
coun.tr~e~_.;,~11)15>~/ • .,~o!iJI -!~depenp~~-9~.- given,· }o, t~e' J~r;l1c.~~-ry

0
1~ ,its. ~nar:i.c~s_ ?ndl; Court 

Adm1mstrat1on. !IJ. the lJS,A, ,l~,E;..J~91~1a.1,po~{e~em;~ .O,f.llJ.~. -~S 1.s.· a ~1!'11~~9'}' b~ay ton~e j~deral 
Courts created m 1922 and 1t·1s the policymaking body·ana·11 acts through'1ts·various°Corrp11ttees 
including cqmmittees for· long-range Planning, Budgeting, space or Ai:commodat_ia h ahd 
Technology. 11· h<js. its own .bureaucracy.,,- under its control - the Administrative office11of the 
.Couits..in the_ US~ .. : S(atilte _f~~ted .t~e. enti/ei judicial _ad~[ni,s~rat\i,n .ih:'19_3~' i~ ihis Ad~in~\trative 
Office under the control of the Jud1c1al Confer.ence after·sh1ftmg·1t frorn. the, office of·!J:ie, ~~orney 
General. The staff ahd officers of the Courts are under the control of'. Couits: Budgeq 'or t~e 

_ Federal Courts is prepared qn the basis .of the ,policies of the Confer.enc_e, the daia prepa r_ed by 
• .. ~ • • - J .- , , (' -- • '• • · •' ,, I - ' · /•,., _. ·•~ .~ , ., • .-- 111" ' 

the Administrative -Office! in corisultation. ~ith,_)he ·court~. It _n.\l~ally_.\~~~s ._1 a: month.~ \0 ~r~pafe 
a budget. The C_onference has to meet twice m one year:·The·Admm1strat1ve Office g1~e/l 1t t,,yo 
reports in,advancll.before.each m.e~ti-~g. ,The i:,uqg~t prop6s\)ls do 1)9.t 9? to the Executiye 11ut are 
submitted direct. t,6 the -~di)gr1?ss, ~li?g'es -iii t~e C6mmjttees·can·;i'~j:>e_ar; ,if requestedlbefore 
congressional Conjmittees oi .the' Congress. T_ he budget asked· f.or is'normally passed in full by 
Con,gress. ,T.he budget a!lotment enables th~ Judiciary tp_use the_ ~mou~tJn the best_m \,ner it 
thinks fit b. y shifting expenditure fro. h1 one he.· ad to· another: 'The judiciaf is wholly· re.sp9..nd\?le for 
th'e budget. It has to submit_ annual Reports _to the Congress on its performance or plans I 'or the ' 
future., Thfs. p_a_rt of_ the judicial independence ~as re;;iched a stage of perfection. Bu_! in th I area 

. _ • • , • ,, ~ , .•. , , .... • , • . , ,, , • , , , • •. . • . •. •7 .- I 

of the Ju?ges: salaries, there _are clear probl_em,s as ~~ese are not ~ev1sed periodically ta keep 
pace with inflation. Tnis.is· so in spite of the Ethic~ Act, ,1989-~hich requires inflatimi't6 bi taken 
into account. · ll 

. 10.3 . In Engiand: as -point~d out by the Vice-Chan'ceUor, Browne-Wilkinson 'in 'tiis-arti61Ej (see 
1988 Public Law, P.44), the position is quite the reverse of what it is in USA. Judges, ~le not 
involved in .any policies or planning. The Court officers are integrated into the civil service'. The 
officers in the Lord-Chancellor's office are iilso pait ·of the Execative. Judges are not c'onsJi:ed in 

the budget forrriulatfons,.the _rn'a'tter is ur. d.er th. e ex'du,sive .coritr. ol of th~'..L,~rd.·: Ctiancellor:_slliffice. ' 
The Lord .Chancellor's '.office prepares·' the' budget.' The budget. is ·.not directly' submit! \d to 

, C ' I O- ,•• • • •• .. /,• • , ./ • • •, • 
0

• ' O , O ':~. • • ,, • • • , • , , > " 
0 

I, r• > 

Parliament but 1s submitted through the Executive. There 1s no ·place for the Judges m ny of 
, •. ' · 4 < • ' , I: '•· ' • . ,. • , . ~• · f I ' 

these matters. T_he V\~e Chancellgr ~a~ ·grav.e 'do_yb,ts 'wheth~r. ~uch a system is. fci.ndU<? ye fo 
judicial independence. Lord Woolf in his iecerit article (1998) La~_<;lua'rt~tly'-R~vle-.y, i>- 57 ) has 
not a~dre~sed himself to these problems though he refers to ihe poinfs raised by th+! !Vice.· 
Chancell9r. According to him the Lord Chancellors, as of now, are able to do some 'tighl 1rope 
walking' and are able to use their 'clout' in gettin. g w_ hatever ttiey feel is the requirement lq f. the 
Judiciary. This has .become possible in UK because:the Lord Chancellor heads the judiciaH• and 
is also a Member of the Cabinet arid Speak.'er of'the _House of Lords. Thus in the area 'ofl l;ourt. 
finances the Judges have no say in UK. But in the matter of salaries, UK is far ahead

1 
if all 

countries. With the setting. ,up of. t_h~ .,Top_ ,l;l,ala_rill~ ..f~~viev.,. B,oar<;l' for Judges, Perm]' pent 
Secr~taries, and others.· Th~ "Ai:Jvjs9ry" G,~o~p; 'fo\'._J,uqiciafy · in !~at' Board has !_hough! it\· )t !o 
consider that Judges' salaries must bear a reasonable· proportion to. the salaries rece1vE d m 
Industry .and to the net income of .leaders of the Bar. Because· of this approach, Judicial sM iries . c• 

.,~hiqh, a( one tim,fl-~erei~Ell?w-(a~d !at~~ i,gu~I tp/;.\~OS!J gfth~_ Perm_ariflot ~~sret_aries, ~av~ :now 
,go_ne,_ahe~q<9{!h~;sal,infls:~f ~erma~~nt Secret~ne~ and.alsc;, g~~e

0
13he~?,9f_1nflat1on.' ., , , :. · 

•• • ... ~ • • ' ; ·\ ; • . - I ' • ' • j • F • I 

10.4 , In Australia', a)least in the High Court: the· Feder.ii' Courts and Family • Courts' ,1 the 
contr,ol over the staff and financial budget is. within the Judiciary. But )he·budgets are present{d to 
the Legislature by a Minister. The Le·gislature makes ·a. 'single line' appropriation and th~ e is 



• • \ ~ ', • •: iL ~ • 
., flexibility in shifting the budget grants from one head to another. In all other courts, the .. staff and 
· budgets are under executive control. There_ the budget [s an· identifiable ·part '6f the budget of the 

Ministry of.Justice. Policies are not made in consultation, with the Judici13ry. l;!oYl,ever,_salari~s 
are increased according to inflation.and the matters can go before a Tribunal manned by a f~rmer, 
J1,1dge ·and his decision is pl;;iced before~he legislature for approva! or ~eemed approval.• 

·, _ -' 1 '' ·,. •.1'•:. : •'J. ·1 ·' ·.: ~•,1"' H·,. , . · 

10.5 In Canada, except for the Supreme, Federal and ,:ax Courts, the Court"adr'niriistration·is 
part of the Attorney General's office. and is not _tinder. the· cciritrol ·of ihe )udiciary. :An the Court 
administrators are 13.mployed by the executive department. . Budgeis, staffing levels and per;onnel 
policies are set according to standards of the Executive:: )'he Attorn_ey Generals are. members pf 
the C_a9inet,in the $tales too. Accbrding to the,<;:anadia·n _executive, t_he.Americah system is not. 

-capable of being introduced in Canada .as, they _say, ,the_re is, no clear separation bf powers. The 
O Courts have thus ·no say in policy matters. · · · '· ' · · _, _ • • ' 

. ' . 

10.6 In Germany, t~~ Constitutipnal Court alone draws its own budget and.presents i\ directly 
to_ the legislature. In _all oth!c)r courts, /here.is no financial autono111Y.\ But cu'riously so fa,r as·co4rt 
administration is concerned, the -Judges have a duaL role - on·e a:s .. Judges and another as Court 

. o"fficers, that is, as _part ·of the execµifve .. In their !alter 'role; as 1i"a~ of_ the ,exec4iive, th-ei'are 
um;l_er the control of,\he.Ministers., On t~e_ ~naiici13I side - ~xcept th~ Const!J~ticiqal Co'ury - ot~er 
Courts have no a,utonpmy. They can·not send budgets ·air\3ctly to Pi:irliall)~~t, . Budgets are 
presented by.a _Minister .. But the alloirrient foi a judiciary· is a. lump ·sum and 'not'item'wise. · The 

• ' • >• • _. • ' • • • •• , I I • • ' ' /' ~ •' ._ ' • ' , ' 

allotment to the individual courts is doi:,e by'the Ministry of Justice. ; · , · . : · : · · : · 
• . , ' .• • • • .•', • • • I 

, 10.7 l_n France, there i.s _no separatiori of_ powers -and :the court butjget~, ari .part of the 
executive budget., l:he Minister o~ Justice is responsible for. tlie Cp~rt p_udget.· 

1
- • • '. • • • - •• - ·' ' , ' . ' .. . '' 

10.8 In l;~ly, t~i~g~ ·~re tot;ily in f~v~ur of the judiciafy.; }'ti~ J~dici~ly re,cru,i/~, the Judges staff 
and the public prosecutors. Curiously, the several divisions ·of the.Ministry of Justice·are also 
njanned by the 'magistrates recruited by the Judiciary: , : ' . - · 

, q . I 

10.9 In Japan too, things .are in favour of the Judiciary. - The Judicial administration is in the 
hands of the Judicial Conference ·composed 'of Judges. It is a policy making body as in USA. 
The Judicial Conference is assisted by a general secietar[at of the Supreme Co~rt · and jts 
Secretary-General and supervisory personnel are all J_uqge,bureaucrats,::• , 

~ • I I,., • • '1. / . ' • f 

10.10. In China, though 'th~~~ 'l no-:sep1;atf6h · ~~ bo~~;f 'the Court administrati6n staff is 
controlled by the Courts, though tt,e finances are determined by the Parliament. 

10.1.1, . There is a striking contrast between ·Germany and lta_ly, While in Germany the Judges 
have a dual role - treated as part ·of 'the executive - and 'in th'eir latter 'role are treated as part of 
the executive, amen~ble to the control of tlie Min'ister, thi 'position in Italy is so "different; the -

' ·• ' . I ' f ~ , ,i , I• , • ' • , , · , . , • 

magistrates recruited by the Judiciary ,man the Ministry of Justice and get all things done atthe 
level of the executive.·ar in the legislature according tothe°Coui-ts''requirements'.' ,, - - '· : 

. \ . ' 
' j -••• •• l • ',·,·• '' • '• I ' ' < < j• 

10.12 In India, we have the advanta'ge' of the Court officers and _staff b'eing under the complete 
- control of the Judiciary from !,he hig~est ~purt to the

0

,lowest courts. Th!'!! w~y;pur system is better 
than tl)e one j~ .. UK, a_nd _France. __ But the main problems are_ in· reg13rd ,!ci~policy-ma~ing_ and 

. finances. ,. · 1 
.,. • ... ,_.: ':·· :' • ··~· 

1 
'•' • • · , 

' , • • I ' n . . ) ~';. ; I.•),'' J, 

• ., , , , • , ·. +, 1~ . , . . .-. J , ' : •, I • . ' . . , . ;,... . - . 
~ 0.12._1 . The -~udges .~re no,t involved directly_ i~ any., ~oljcy hJ~~ing, ., A,!l th~_ Ju~g~s_ are not 
involved 1n the preparation of the budget: The Chief Justice of India and'the.Ch1ef Justices of the 

"- " 1 ., ' .. • • '. I, 1,·,· - }' •,' ~ ··t' · I ,• • · , ,• -
Courts no doubt,.prepare a budget with the,help of.their Registrars but these':'are routine·budgets 

, based upon a notioriai'increase ofttie"figuies,of previous years:.'They'are·not based on ariy long. 
range or short range plans for the Judiciary. The budgets are seril'to the Executivii' and suffer 
serious cuts. The budget is so even at the State level. 
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10.1.2.2 The ChieLJustices Conference is presided ·by the Chief Justice of India. Butithis is a 
· non~statutori body":wiih' no·· teeth and 'though sometimes it lays ··:down 'some·. polici ~Si it: is. 
_i:u_s~omaiy for·~ be~k Officer:or an''.Oni:ler Secretary to send a·single line.letter-to the f\egisirar 
'Gerieral of the Supreme Court that government is·not accepting the recommendations. . ' · '' I 
,:;'•:,, hj ! •.• ;:,~;·•':,--,•, ',,• •,-, ◄ 

· 10.12.3 There is:neither·an independent' judicial council or conference with lllatutory st Itus, nor 
an independe'rit bureaucracy of 'court administration who can prepare the budgets and vho can 

· ··1nc!ependent1y·sp'ericUhe "lump, sum ·allocatiori<under:varicius heads·; subject to· supei'visi 1 by the 
, Ju~ges' Coun'i:i1: "The•judiciiiry's budget is par't-'ofthe'exe'cutivii buaget. '· · ,,-. , 
. ,, ! , • ~ ~ :<• : .. , '• .. ,! •• ,, ~ • ._,,::/ t~~ .. c :i • (~,~;{ · .. , / , • l J '. •. ;·, ,. • • - . ' 1 

, 10;12.4 The.Judiciary, a's.stated:i~'ChapierlX relating fo planning, is·not involved in any ilanning 
·policies·prepared by'thi(Plan'i1ing·'commission·afthe C::iihtrai level or the Siate Planning Boards . 
. The Finance ·commission does not'also deal' wlth·'tlie'requirenierit of the Judicia ( a·s:•an 
Institution. · ·- · • .. · ,-

. 10.12.5 The ·unique . distinction of the Judicial ·offices··· held b'y° 'Jliages · as - Cons itutidrial 
functioha'ries - as qppcise to Secretaries of Gove'rnmeni -" has been brought about in the first 

,and second Ail iiidia. Jud Cases ·referred to iri Chapier '.IX,·'f992(1 j· scc 119-and 1993(4} 
.. SCC 2~8:,"!t ha's;beerfheld;'ori "'.lh_orough·considera!ior\!6flhe naJunj'bf the offices:·th'eir 'w_ork 
and mode of recruitment - particularly wlieri lavfyers"· give up a' lucrative practice to c"onh to ,the 

, District Court or.High ''c'ourt.:. that the Judiciary stands 'cin a "different i1na' nigher' footing ul icler the -• 
• - • ' J .,,,_ ; ' ' • ' - • ·-' • ;,, ••, I' ... . ' ... , l ,, ,, • . . . ~.; ...... ' lll I . 

. Constitutionalscheme and cann.ot:be equ<!!ed·with the·Executi'!e. The Top'Salaries-BciaId in·UK 
has·also proceeded on that basis. , . '· , . . . -'. .. . . : . ' , , ,. r·· ' 
'10.12,6 i~ the All" lndi~ 'Jucfdes" 'base: i! W'\i:{~~ld ttiaf !He Judg!!_S s_alaries in 'the Su~\>rdinate 

· Courts have to be fixed 'by' an' in~ependent Judicial ·commission. · Then the Go~)irnment 
· ,appointed the Jagannatha .Shelly, .Commission for the subordinate Judiciary, Its terr'! is were 

extencled to include tlie staff of the 'suboi'din~tercourt~ too.' _,- ,: : · . . 
' - • • '_,'J . '., • , , -1 · 1 

'' 

I' . --

\. '·• '~HAPTER XI. 
I' ,I ' ' 

IN-QIA _, P~OPOSALS FOR CONSTITUTIONA!-' 
AMENDMENT AND/OR LEGISLATION 

0 .. , • • • •: -, • ,< •• ' • r : 0 ;, 

••t ',Ll t ,, 
. I ' 

. t : '' 

' I • 
, •. ' • ' , • - - • • ' , :. I 

,.11. . At th~,.outse\, it is neqessary I<;> refer !o 1/1~· variou(problemidhat are confro~t.r\g I.he 
Judicial administration and then refer to the solutions ... Then. we· shall refer to the Legislative 

. amendments necessary for implementing ··1he);6lutions. 'c Some of tlie problems •that 'the j' ldiciary 
" • ., ' ,, 1 ,, ' , • , , ., _, • t --

in India is facing h~Y,e. been e:3rlieqil(err!)d
1
,to in Chapter ~Ill_,, ,. ~ · · ' ··:: ::.L': .. , _.\ ·,: j ., .I_ 

. ' . • ' ,· 1 
. 11.1 In the ,Constitution of India, in the _Chapter: on Union Judiciary (Chapter IV of'Part V) !!nd . 
• in the Chapter on ~late Jl!diciary (Chapter \I_ of ~a_rt°Vl};reference is 'made to various aspects of 
'J the)uclicial Slil( iip, in 'the 'country::, ~~. sllail here ref~r only' to ·_on'~ _SpE)pial aspect ?.I: th~_se 

provisions. ·Th'e1Chief Justice of lildia·and the .Chief Justices of the State· High ·Courts hav

1

~ been 
· empowered to make rules (see Article 14_6 and Article 229) 'in regard to the service coii litions, 
.salaries.and al_low"nces of_ t_he offic~rs a_nd. ser:vants of )be r~spec,ive 9ourt~ but if, a~,'i ~uch 
revision has; any impac( on,_the fih'ances· of 'Govei"nment,"the rules requir1i't1\e approval of the 
P[~'side-rit ~i'.!li_e,..G~~~iri,or of,a •. ~t~tei as)tiifcase ma~'be.:,The1 .n~e'd to ha','.e·~~me··e~ ,i:utive 

, control ·so far .. as these. items are. concemed was emphasized by Sir Ailadi·Krishnaswami Iyer in 
·. the ,debates ffi~lconstiiuentAss~°i:nbly: ', : '' .. ;. ' · · . -·' ,,.--' •'· "·:~ ~•,:.r•, : " ''· ·' . · nc •. " L, 1 • • · 
,_ - - _ _._ .. . .. -, .. , .!_\~ r - J ., •,. 1, ,:"':~ • - n :-·· ... ,, .. !: · ,, 

-f ... .i . ' i · 
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, _ 1 n:n•: ,:. . 
'}'I •'1'"''"' 1 "1~ l ' . ;.,~;"~•-••' • 

11.2 The sa~e difficulties
0

are)~ced ill r_egard t~ the cr~~tion 91 R~Sl!i,61Jhe~-~~i~f;~u~)ice.of 
India and the. Chief Justice.of-tl)e Higl),.Coyrts.- Fui;ther, Ruji:i_s P..ermit,crEl!l!ip_r;i.-¥, e~!Lil pp,st~.only 
in regard to particular,categorie§,an_d;,n.c;>t in regard to all ~11!eg1Jrjes _thougtl_Jh,ere,r(\?Yrcb.El neEld ,at 
those levels. · -~ · . 1r:---·L<~..:, y(r ,.~, ,l• _ ~- r. , __ , 1. :.., •, :~ ·:•\: ·~·;11 -_ .. ,1.-1 - • ·,: · ,;1-

:; ·1. ' . '.! ,J ~::: : .,- •. :- • ~- ._ ,.'. ,,::- ;',: . , ' . •·, ,..,:. ·_•\', ·: ..,,. ;. -. 

M .3 Then.there ,i,s,.an existirig-p(oblern:.r~garc!_ing powers 91 the,ghief Just!P~i of.ln~ia_ a~d. th/l 
. Chief Justices,of -the 1-jigh, ,C.9\Jrt-_relating"to •<1Ppro!)riat!9p anq;re-11ppropr_iatiqri of1 .expe_nditure 

ooder the differ_El[)t he~ds_Jl):,the,budget, a§-?l!otted. Oply_ \t:)e Chief ~u~tice,.of Jrid!~-an9 )h~ Chief. 
Justices• of .. one·-.or .!\yo .S\ates ,have· beer,.allowed ,und.er E,xecuti\/El C:j)raers ·qf th.e,,respective; 
Governments,to. re-appfpprjate amounts. 11llocated u~~er-on_e he;;id: [n)he, pµd_g_e~.to an,o\her. This_ 
aspect t_ia,s beEln repeatedly_taken up,at the,ponferencE,.~,.91 _the C_hief J.u~ti9!3s., For.,exarnple, if· 
'within .the, total .buqgetary allopatior, .the_ State-PWD .. is not ,?bleJo sp.e~~ _,n]b~ie~ a~_lo~;;ijed L!nc!Jlr . 
one head, there is no good reason as to why .the Ghief Justice should not be ,allowed to utilize the . 

_ , ~ · ••<.." • > • · " , •,, .,;., •1 . '- . r ·• • '• , . . I , ., ' · , ~ ••It ; 

amount for other pressing needs such' as for the library of the Cou_rt or for stationary or for the .. 
computer:diyision 91 thEJ ,Cpui:t,:1-,"T~e- Union Governmen_t tias_ recel)\ly_',_reqyf!sted .all.,ttie State. 
Governments to, remove this r.estriction !Ind. follow thEl_ ?ame · priic~~\Jr~ ,wl)i~ti- i~ applied 'in thi:i 
case of the• C:tiief. J_ustice, oL_lndia and_ .P.eimit- re•\JP))~opri?tion- at. 11,_e. di~creUon o,(_ th!l ghief 
Justices of the _High C:ourts..:-, But ,a qllery,l)as b_een raised in the.State~ i;is_ to .w_~e\her;_\he' C:hief 
Justice.of ,the High. Go_urtlwoul,d·bEl pr~P,ared tq,a):?i:iear b,efqre the ~J.!b\ic_,l\c;;cpunt~, yommitt_ee of 
th_e State.L!lgislaturEl at its ryieetings, if; caUElq,.:_Tl)js _asp!lct has be-el) :~X,af)ljj\ea <!,np;Jt h!Js been 
poicited,,out that to cover like ,-situ?,tiOIJS, :.the Speaker.s :Pf)he _.Legisl13tures. h,:ive ,r'n!l<!e.'rules 
exempting,;Ministers from appearing· before the Cemmitte~s-pf,_\he.,Leg)~latuie.and th<jt'a similar 
procedure _has to be adopt!)d :iri thEl case o(-.the Chi\!f Jus!i,ces. ~s)n. tl'ie cas_e of :fy\ini~t~rs, senior 
officers of the High -Court can appear. and answer any questions before the Committee. It has 
also been. pointed out to ihe. $late Governments that even ii;t. tli_e -~ti,s~qce· of a _li~e ::r~le_.made. by 
. the Speakers, the sa,me procedure as applied to Ministers has to be followed in the' case 61 the 
'chief Justice_s of the: High_ Cpur:ts.,, ha'{i!7g regard to their ,~o~stiti,ttio~ al. sta\us. O~vioy91y, )he 
above query postpones,the:i[11P,l~~ecit1:ition of the reciues_Lmade by, tl)e l-)i;ii9ri G_pv_ernmel)t to t!'le 
Stc1tes.. · , .. ,...1:-~_- __ ;.\riC,.,.;-· ,_·1 • -, •• r·,: .. ~·~ .t~... . ~, · 

- ·1 - .,, •· '· , ,_., •• t •;-~, .:~ 

; ·, 1 , , ··u!., lu . . .,:_ 1., _!·•:• . , •': ... ,, .,, ,;.,
1
,, •••• 

11.4 Yet anpther _pro\Jl!l,rn i~ ,tha\. in respect. of. monies_._aU[!ca_\ed_, with}ri :!he_._b~dg·et, certain 
financial procedµres require ,th<l/-_wh~i;ieye( exp,enditure a.6,ove,j_p,~r\i~~l;;ir af!lou12t (so~~time~ ~s . 
low as,R?'· ,10,,poo/-) ha9 to ~e mcurrEld_ imly upon fre~h ,s11ne:t1c:m•fr\ffl t_t1.e Sec_retanat.; Tl')<s ,~. 
indeed;;;in,unrieces~_ary bottlene9k c,re<!t~d to make the_ Re~i:5trar~. of,th~ ,Hi~h- Court.~ _rµn ,!p tt,ei 
Secretariat on each of .these occasions. · · · · 

_• I 1t'f', i •.-, 

11.5 , The _ma\n di~f_ulty'.i~:.a_l,Jout proper p.~dg_Elt allqc!3tion for,the Judi~iar}'.. We ':1ay st_ate_.t11~t. 
the Planning Commission has not been making any separate funds. available. for the Jud,ciary:m 
the last fifty years, though. (as pointed in Chapter VIII), the Supre'rne' Court ·was informed that 
there w.ould be_ ari. al!o7a\ion in_ \he P_lari. Such allocation i)1,the __ Plan ,~<ls noj, p.ee~ made ex8ept 
by way of (i) the C:ertrally,spof!~\>red,scheme which ~equires.the_.Sta\e_.to l'rla~El n:iatc:hing grf)ilts 
and (ii) the rece~t allocation_- of. Rs. 500 ~rares.and od,;Lfor Fast. Track t;:ourtp_. ,. Sp far _as the .. · 
Centrally spon_spred, sch.eme)s conc!Jrned, a§ it requires :a _m;itqhing grant from the.States, it;l'\as 
no_t.·.been_.;fully,"utilizeg.:in s~veral, States _because ,the States.~re ·.no,t (lqle· to i[li3ke adequate 
matching grants.,: So far as. the.Fast Track C_oyf'!s scherne i? concerned, this'typ/l of a.grant after 
fifty years: for Courts which are to last only.'fo_r a temporary p~riqd, 9'0.es not r'ne_et _the problem. 
Appointing .retired judicial officers on contract basis· can even create prcibiems if they a're not· 
within the disciplinary jurisdic)ion of the t-iigh Courts 1.l'nder the e1<\s.ting rules. This temporary 
measure should be repJai;ed._by permanent an~ lasting splutions. · 

Planning Commission and Finance Commission to allocate adeg~ate fun'ds for the Judiciary 
. ' 

11.6 The proper thing for each State is to first 'require separate aliocati6n of funds by the 
Planning Cqmm_ission and-the Fi~ance Commission for th_e purposes.of tile .S~\e judiciary and 
once this is done, most of the probiems will be solved. . . :· · · . . 
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\. J 
·.11.7 ,. There. i!!_·an · important reason as to why provision is to be made in the State pla· by the 
Pla,hniiig'1,Coiffm!ssiori. arid by the''Fi\Ja~cei'Co[i)mission, · The crudaJ'. point h_ere,'is' )at the 
Su_~ordi~ate; 'C9~rts' ai\c! 'tne Higti:Courhfhave baen ·aaministering noFonly the laws· mad. j by. the : 
Statel'.egislatiJres'b~falso 'the ·laws m'ade· by ParliaiiiEflif'uhder various 'Entries in -Lisr-J nd·List . 
111. In fact, laws made under the Concurrent List in-the Seventh Schedule (List Ill) are! e'm6st· 
common statutes in use .in, the Courts everyday as they concern the civil and • riminal 
adniinistraifon :of justice: These· laws in !tie Ci:lncurrenft:ist'include·the lnlliari- PenaI:c le, the 
Ci~ii'ani:!'Crimiri•aI Procedure CodesJawi relating·to'lvlarria·ge ancfDivcirciei·Tran'sfer:of'.P bperiy, 
Regisfratiort;.-t:onfracts;•-'Actiona61e'. VVrcingii'; Bankruptcy' :and'·· lnsblveni:y;,,,Tnists,. Ev jencet · 
ForestS:: 'Adufieraiior\' of 'i=ood'1 Stuffs;, Dnigs 'and 'i>oisoni Trade UniOI\S,. Educatioh, C arilies, . 
Tr~de and Cciminerce, Factories', Elec!ricily; 'Acquisition ·of Property: and Requisitioning el Ii'· the . 
list is Jii'ehd1rig: 'fheii'ttiere 'is 'ag'ain 'a li:ingJisfof Central statutes iri l'.ist i: :An 'these laws-c ·eate' a. 
large· ·number bf iighis aiid0'ciff~nces. wtiich· are '1beihg ''adrriinisfered· by !tie -subordinate ::curls 

.:•,. ~•,.•,•·:- .... ,...,, ,., ... , ... ~ .. '. ;•• -~·· ·'••·' - . 
wh,cn·are beIng·run at the expense of the-State Governments.· · ·· •, 

_Gn 1 ·,: • ..,. '{· ':L,? ~.~· •:J ~K, - .. ·. l;• \'1~: ... !.) .:.':, .. _, ,:: ,· .~ , , 1 ,. 1 

1 j .a•iv .. The 'ceiitr-"lll '.Gov'~rri'ifreni' carinot therefore: tt'ifoli/I !tie entire bl'.Jrllen of establish, lg-the • 
subordinafe':'cciurts 1ar\tf maiii'tain1ng the.-subordirfate jticficiary· on tlie Sfate' Government:- It s trtie 
t~'~i u~der,° ~i.cl7., 2~7 :· !ne:,ce~tra(G~Xernm~ntha~ :p~~ers· to esta~l_is~,~\lditio~al'·~o , 1s for 
PU[P.o_si:is c;if Jhe_ ht1ga!10~- a~l!!lng in 'respect of subjects m'[1st I of the :Seventti Schedul!;_. B rt,' the 
nuinber'of,Cotirts established at the level ofthe '$uo6rdinate 'Judiciary by the·•central Gove 

1 
\ment 

. in'
1
iixercise ci{ its' powef'i:if')der Article l 247,of the "CohstitiJtion-everrfor purposes ofc;:ases 

I 
irising' 

ouf ofsubJects· in'Lisi i; is' almost 'negligible'. .'.If 'a'ppears' cin 'ttie whole thafthe·re-is· a con I u'rrent· 
obligition' on' the c;en'tr'al _Gt?~drrim13nt al/;"o:·:rt,erefore', tlje:Planning Commission ahd the' Fi )ahce· 
Commission rriust allocate sufficient funds from' national resources to meet !tie demands if the 
State judiciiiry 'in ea'ch·'6(the "states, , These - monies "must come through the 'pf hning 
Commis~ioifah. d'the Finance Ccimmis-sio'n.' · . .- ·' ,. . ' · · ., · . · 1 ' . 

. , • ,· ': -U 
. ' , ' 

11.9 . in fact; [n Latin.American courytries; ·it,-f'.i:lay be 'noted, that,-th~re' is a 'constit tional' 
requirement'' of allocation' of a1 fixed 'percentage' of' the' cciuriti:y'~ totarbticlget lo the·judicia1J I. The 
most generous provisions are in Costa Rica, which grants !he judiciary not less than .6% ilf. the 
nation's ordinary· annual receipts, excluding loans and grants. (see .Article 177· dj the 
Constiiutioriai Practice de La Republica de Costa 'Rica):. While Honduras allocates··at.leasi three · 

: - 00~1-,1••.-,.- •1 1 ,r , - • •1 _, ,.-:1-, -~ _ , ,,, ,-· - , .. · _. -,·.. . •.• ·.. .r·" ... 
per cent and -Peru· 2%, Gautamala and Panama: 1allocate 2% of the ·nat1on's·ord1nary a mual• 

· re.<;¢.ipJ~. (s!3~. B!,illetfn_ of_ ffle, 'Centre for''itie lndepentjenc;e· of Jlldges and Lawyers, No!, 1122,' 
Clctob_er '198.8:' pag_e'"18 i~"an' article· by' Ku'tt"S~ R.□seh~ on· 'The' P~ote. clicih of J~

1
licia!• 

l~de~end~n~e m La'.m :merica'.}. . . . . . . . . .. . · ·: · ' . · .. " . . ''[ii' . •: 
Pro osaIs·for'Const1tut1onal or St tuto backu for':Jud1c1aI·councll-and,Adm1rnstrat1ve Officis in 

, eactiStateandatt~~·cc~tral~~v~I , ·· .: , :") ·· : _· .;_,: ·.: _- · · . •1 "•'_-

11.19 l,n the ~arlier"'.chiipier~; We'haveieen hpw'in s~veral coun;rie~~-~~rti~_~latly in th~:us, 
Germa[ly and. ;Japa_n Jhe. problems ofth. e judiciary a~_-_e tackl~d bY, establishing a separate··inl1•rnal 
machinery for the· purposes 'of ·pfan11ihg, budgeting•'an'd·implementaticin -of, !lie needs cl · the 
Judiciary.,,. 'Thus ihe Judiciary ' is associaied ·effectively •in· the plarihirig,. budgeting and : the' 

. machinery fo'r imp'fem·en·tation. ·As Chief Justice Taft·poirited· out (see Chapter Ill);' the JO 
1 
'ges. 

who'•,iidmiriister'ttie·iaws are besfsuited for planning the•requirements of:thejudiciary and hey· 
m~si H~ve,)~~ rii~i~ i,efx 6~ -~ii aefpecis;51f jii'dii:!al _adm_inistration, . ., ";: 'j· _o:· . . I ! ... ' 

- • • < .;U • • ' J 1 - • - • ' ' • • .'~ • 1· I 

11. f1 The first step therefore' .is to create, under a law to be made by Parliameni, a· Ju 'cial 
Council for India and Judicial Adniinistraiive Office of .India and then create separate Ju' bial 

· Councils and administrative offices at the State levels. .•. · I 
'I ; : , ·: ' _ ,•: l ''; ·~: _ 1_-,.: • _ • i:~ . 

. I. ,, .,National Judicial Council and its Administrative Office 
, • • Jj l . . ' • •': " ~· j 1,f • • • ~ 

11:12 ·"Tne Nalio~al ·J~dicial Council ii the Ceniral le~ei should consist of the Chief'Justic ;·of 
India and two Judges to be nominated by him from the· Supreihe·Court and will have io includE· all 

- ' . ! 
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the Chief.Justices of the -High,Courts. ,They have to meet twice in a year-and consider various 

._,,. , .,. , , .... , ,,-, -- 1· , -i·.1 ... ,-., \ ·+r [Y· • .__,,1· ,,, -,,; . rr~ ,, ,.,.~, · ,., ·• · 
asp_ects of judici~I admiriistr<!tion. relel(a~t to the l',(h,dle couritry:·:Th_e .A,dlJii[tistrat[vEl' ()ffice of _the 
-National Judicial Council will help it in various respect;_ It can ·gath'e(natiohal·statistics fro'rn'tl\e 

• ' -• . ' ; • ;·" :; • I., "· r • '• I :v J, ' 1 •·, - ' , · .-,-·,11·· ,.,_ ' •· ":• ,,,. \' t • I · 

Administrative offices attached to the State Judicial Councils'. .. · , .. -- ·: ' · . ···-- ·- '. -··., '· 
,. · : -., . .,., ,, -. ·-•·'-:. 1,, • ,., ,- . .,,.1 ,,, l"i '.I 1-:; .• _; ;-:·11 ·.,,1~r1J.,.., ,r1_· ~~-:-~1: .... \,.,,.., 

,I i ' 1"'.:,t-''.11 I·: 'r•:;, -:1 ,4 • , ,,~;,1.' •, 1'' ,•. __ ,· • , .t, (~• !"' , ' • 

11 .. 12.1 So _far as the "staff and the-budgetary needs cif the Supreme Court"'ar~ ccin'cemed;,it·may 
not be proper -to 13~sociate the National Judicial Councn with it. As, of now, these aspects 'are.-' , 
under Article 146(3), within the exclusive administrative jurisdiction of the Chief Justice .of India , 
and •~e alone can take decisions on these matters. Th~. administrative. powers' of itie Chief! 
Ju_sti9e of lnd[a cahnpt1 be_ dilyted by m~k!ng t~_ose JJ,e>wers. subprd_in~\e to,/~e,,,views of. the 
National Judicial Council.· . No. doubt, the Chief-Justice of India can· take the' help of• the 
Administrative Office ofthe,National Judicial Council; ifn~ed'b~. 'The Admini~trative.office iit'the· 

" . ''• •• ·• • . .'>'' 'J ' i·. •-,, ' I -., "•(; " •• ' ' '! '~f 1 ,_.. ..:· ••' • - " 

national .l~yel, .Ci,\n _hEllp in, laying ,9o~n .gepepf ;~n9,;b\~'\~ g_uip,el!ne,s,. ap,pli~a~\7; !<?.Uh~ ~~?1.e: 
country so .that there can be uniformity. - · .. uo ,,, " · · .. ·· 

' , . . . 

11.12.2 The judicial Council at the Central l~v~1\an-i:io 'inlo 'i~e "qu~;ticin' oi'itiei'u'nifcii/nity in the' 
se_rvic~_conditions of th~ ,subpj"qin~te tydi~iary ii) /he,whqle. _co1eptrx. _I\ pan 99_ il)I01 varjou,s_ aspects. 
of the. ov,er c\ll_. ~~ed_s .of· ttie _Judiciary. in the ."i:\i.un,tfy,, fmrri_ the; ,stal)f,tic~ s,s ga!tJ~red. by ,its 
Adl)linistrc1tive,.Qffice .thro_ugh ,the State,A~mi~istra,tjve_·:qff!fes)vorking ~~der the' ,Sta\!3 Judi_cial 
Council. -It can· make general recommendations t6'the· Central and State Go'vefriinents and ·to the 
Planning Commission and Finance Commission after gathering statistics 'from ·eacti •'siate 'Judicial 
Council about the rieeds of .the High Courts and the subordinate Judiciary in each State. But it • ' ·- · .. , . 1,, < - ' • , J ,' • ~ ' ·, 1] ~ "' , ' ·, , "'" , •,, 

shall not have any administrative controLover the Stafe.Judicial Councils or the'Administrative 
,, . ·~,,-., ,,,,,' ,_ - . ,';J ~ ·, ,·1" .,,-,; ·' ' 

offices of the. State Judicial Councils. , _ _ . _. . , _ · ' · · · · · -· - ' 
• • • < " , , 1 -- '·,. ·• 1 ,1, [ t•:•.· ;i',,:· L ,.,' ·:' ,1i : , 

-.~-;'..' ' : .{' -~ , .. ,:' '':,!',\,.. . . •. ' ., . . . :::; -(.- .. ', :: .• ,. - . - ... - ' 
11.12.3 The personnel o_f the Administrative ·office 6f. !lie Na)i9nal' Judicial Council must b·e put on . 
a strong pedestal a,tthe Central l~vel ;:ind als9 at )he State_ L~v7J and ,m1es! cqrisist, of,direct 
recrui\s ·recruited at a middle level who 'have a degree in 'court administration fro"r'n the proposed 
Institute of Court Management coupl~d i,vith .an ~L.!'J, degw~, Ther~ sho~l\l b~1pro11:otee officers 
too drawn from the cadres of Judicial officers of !lie subordinate· judici~ry at v_arious levels and 
from-the staff otthe subordinate judiciary. They must·.be,pui in· different cadres with promotional 
avenu~s:. -These ,Administiatlve .Offii:"es ·at the Central and. State '1eveis must w6r,lf under' the 

, , •' ,. 1 " ~ ,. , ; _. ·, • , , , .• , - , • , ; • _ ', I ' " ·• : ", • ' •'I' 

concemed· ,Judicial ,Council. of the Stqte· and assist". them·. in planning, budgeting and 
• • · ,,_ . • f • ..., ,. I ' , ' , ' · . .,. ' c, (''' '• " I•- •' ", ', •·1 · ' I ' .- • ~ • 

implementation, .• The· Administrative- office at the· Central Jever-shall:·not have· administrative 
co'nt~ol ·()'t~r. t~~;~,t~t~ himi~~~tr,8HVejJ~~~;s:. ~, ! ·:.r· 

1 

, _· :;~_:!·· '. ''·· ~ .:,·,o i-,.' . : J~ - , • _ f'. ,:; ·i_;: 

,--:·J/':,;~{- .j -·J'i ~ .. ), .. I. J 't.1,'. 1 :7/l, :- ',-. • I· ·• !7 .•_,-1' ,.·, '.

1
;,:~:., ·.:~,;;',~ ~,,;~:~·::.-,:~;"~,:.~:-'· 

11.13 Four institutions to-be under the general control of the·Natibnal'Judicial'Cduncil · _ 
I 1 '/ -, 

1 
; ••1''}1 '' 

(a), An Institute of .Cou·rt Management;, .... . .... 
, , _ -· • , _,, ,, _ . , • <' .,,- , , • :,, ' lo_, , 1., • , •] L t 

• '· ,~, ·,,1~.l:-'°'f ·-! J''' ;r.'•,. '., .. ,-,, -,·,",.'.'.~:~ ,.:· . .,
1

•,.-, • _ 

11.13.1- Todai, .there .ls ·a great irie'ed to put !lie .manag'ement' systems· in 'the--Courts cm a 
professional b~~ii;:,;,,.:p~~t-"Gr~pu11ie. Deg~~~ sou~se in: C?ci~i-t :~~·m_lrii;,Jr,atipii'i~)CJ: be start~d for 
those who are possessing degrees in Law. They"rilust"be eligible for being recruited'into the'staff 
,of .the.-Subordinate Courts or High Cour:t _or_ the Supreme Court .or· even to the. various quasi-. 
. ' ' ':i, , .• ; . . : 1,·•.:·1.·t . ·<ii,; ,·.· - . '11 ti .·1•,·, -, J• . ',;• ", .... ' - - • • 

Judicial tribunals.-The direct.recruitment could•be at,a·level of two stages from the lowest level 
and alo°i1g itla other c1Jpartmerital 'promcii~~s; ~ni/i~d":cad/~s c~h be·Jcirmed: · The' lower ·staff 

·,,.......,,___' ,,-, ., •· ,)' ·'.1~•, r •; .,, •, •• 11 - , ,r ·• ,,.·• · 

could also e gi training in 'the Institute:· Th"ese 'graduates can a_lso be· recruited into.the 
Administrat ye office attached to the Judicial Councils at the Central level and State levels. 

' - ,, _.'J',i, r,r;•;.,r.·.-:1,;1,,.j;.-.',:•;-;-.- ➔::.,· "•.'J ~_·,.' 
\ '• • ' . l ' ' ' ' • ' ., ' • ' - • -

The lnstitut st be under the cqntrol-ofthe National'Juaicial Council:' ",. - · · · 1
· 

.- ,, . • , ' 1: t: I"-~. ; .~ .. , ~ .. /, (l,., • • - , 0 '1" ,-. ..... , 1 , ,.,• . - , · -· 

(b) · ,· The~ational·Judicial Academy.-Bhopal to'be made·a Coinmcinwealth law Centre 
· - •.·.;· · - . ·"'· ~- .. ,.. . _ ._. ,.- ;·•· ,,·.·~ ,1·. · .,;,;r:,t~· , ,., - ~q.• ._.-

. - I• ,, t • '- ~ ~ ' , • 

· 11.13.2. !Che t,Jaiional Judii:ia! !',c.ide~y was built ai_(?hopal 'a' few year~ ago wiiti_ an,ex~enditure 
more'than.RS'.:?O~crOres.· .. ··· '-,J,,,, /'I. ,.,· 11 

::-; 1·'- ,
1
!. J 

1
'· lld

1 

'· ~- , >·; • •· • 1'-• 1 1 ,i,•, I 1_ ;' •r _:,t\ • !,{"~ 1 ••,-: 
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' . 

;:', :,•· ,·"'t;(1•...,'":=:--• :;~)"'t•,::,=.~,- ,, .. -,~ ,-,· •'- \t1r1~ --~~ -,-· .. ,,
1
. .. 

, .. ,, ,( T~.':)-AF_ad:!f!Y ,ri)u_st b(7o~y,e,~l\l,9;ir:t.19. ~ Cp~~or:i:,y~alth La_wJ~.c~_9.e,my, ':'.".~lh}af\llty fro'!l. 
India. and other Commonwealth;countnes and ·11 coula conduct Research in· Law, pubhshibooks 
_and jo~r~a1s··~11a·a1s6'~aVJ ii"Wing 'Nh~r'eil),j_Ddi9iarpl'fi~e[S froiri'!!li 'ov~dh_e coun!ry coc lch::oine.-

. for ·courses -on. Continuing Legal Edu·catiori'-b'y 'itself 'ariil in·· c'ollalioration with ··State' ::Judicial· 
Academies. ,,-J:he Institute .could also be ,brouglit· within· the purview of the National Judicial 

. cs~~~.il~j•,,,:t".l~~~J~: .. •~ ':-';~· ~-·'- .~~!!\~·:.! ·:i~•~'}_:i~~-~,;::~-~; .. ~~--~ . .'< -;· .-1(!;~_\', _: ,· _·_:·•~ ·::,' ~-' 
.· .. :· · .•. - ... __ !!; :,:s.~•- -; 

(ci)',:i, ''Yi,"~'iridiAri i:~w'i~ftihlie. N~w'e>eiiii"~ I" ,, . :- \' ·,, :_ ~ . " . ' " .. ,_ .. 
..• ,l • '-' ' ... ,... • • ,._ ,·1~.1•· ,,;q _..:":1 ~;-- ' !:< : \ !_, ~,l / -

•' t,_ • ·•· • l ' ,• _ i":,;'-,-., !,,,•~ •~,, •~q ~•··, •_••, ~-- 1 • -, \., • :· • •_, ;f ;' _• 
11.13,.8 • ;i:~e l[li:lian· ~aw: lr\_stitli!f mjist' _tje, niad_e a de.emicd. i:(niversit5". with a separat~· campus·· 
where diplomas', deI;jtees' an'd PG degrees in ·subjects ·like Hunian 'Rights, Ehvi1oiliTI'eiit,' 

._,, '·• •. ,.,' 7~"-"'••i· ,J -,, • ., ·:, J ~,.,,,,,., "".,'' - fi. 1~, :'I t·· _,·,~· ,. • •" · ,~-·· .• ·.,. , 

IQl~ll~~tt.ial ~rop_e,rty,.Jnt~rni3!1.ql)_<!l'Law, :q~,mparative _C~nstit~tional Law, Administrative 1!:.aw,etc: 
could be' awafdea. 'Ii stibLlld 'also ll'e uii'der'the{~upefvislon· of tt\e National Judicial Counci . . 

' ,~ ,-., 11. ' J 

(~); . )nte_r;n,~ti~i:,al L~ga~ p~ta5e~t_r~. ~e"'.". D,e.~hi <'•,·· , • . • ,, ... . ,,-

-i'.1 :fa.~--1ti€rf~~buld b~£esi~~;i;~;;a ai 'i:i~1hi:':~~r1hiernkt;611~i\_e/fa1. ~~~a: Cenire; wilh iht~J-he; 
,.,, '. f..•""''··•·· ...... '•.' __ -, "J"j '! .-- ,,,. • ·•·,.•q'' , .. ,- .. , ..... , -1~ 1 ' • . 

fa_ci!iti~~ fcir t~~;i~se o_f.)_h{,'~lli:\r~".}e"pou1,.;:Hig_h :c_ourttan ov_er t~~ p:o~nt~;: ttie _ i;;_utmdinate 
·courts,, all Bar J,1.ssocIatIons, taw ,Univers;t1es:· affihated•·Law -Colleges; 1nd1v1dual law1•ers and 
f.~c~itY)ll8rri~~r~,:ani:(1~Y/~tUd~6t~.: .. : ;:} , _: •,~i ·~ .::~ • :- . : .. : f' - ., ··:'."· I '~:~ f.,r t•·: i, . .: . ' . . ,": ;, 

··{,2-.1•\:;·,~::~:t~;.··,._~,~r.':1:,t~·· _,_, .. ~~~,1•=:.;::~~• .·t·'.11:•~~;1'1_}~.:;~.-~~/:ii!~i-"r~ T. ,.~:,,, . .. ~,1_·~~_1'.i; - . 
The",,-P~rtre;_sHbY,ld, h~xe:.in.forrn_il)i~_9,_ <!P?UI aI_I:I~gal 'literatur_~< I,a,w b9oks and l~~)ournals 
available all over the world and In- lno1a; including books and Journals· from' the Suprene Court 
Library-' and the Indian Law lnstituie and those available 'fr1: ott1er':lllirifries in lndi,i,' ih the 

• Uf)iy:e~s\t(e~ al)d, the High C~~rts):lu~i:.fl wise category of inforn,atjo~ is, to.be furnis~ed., 
•' • • ' I ' 

':_r"•1j() ,.!) •_;,_. ,_,., • ',' ·'.; ·_ . ' ,.-,l ,..... •'t ' - I , • • 

This.Data Centre· should also. be under. the control of thiiNatiorial'Judicial'Council. 
-,,.·,J,,'·,· ,,,,.-· -~•· .••' I•• '~-.J:',' :·· 1, •. h.! • -. ':...,'_' .--·., 1 

,. ,;·"c. . ~-' ,''! ••. ,, ·\" ·,. . . ·.,,· ~: , .. _ '' J - • • ' 

'.I._~,::'. ~;~:t~ ~~~i;~r ~?~-~~i.l~ :~~ :d:i,:'.::!:~tit::~.ic;~ ,::,; ·,;:,:fli\'._,- , . , _ ·'. '; ... 
j1 .14/ ,

1
Hay1ng regara to _the fa;;l,!,h§lt,,th_e_ ·state ·Hgh 'Cou_rts are :independent corn;t1tutIonal 

Court{.wti)c,h",are 'riot'a'dmiriistratively.· s,~pqr~in§l:te to \h~~Suprem~ 'Court, it must•oe· ef)S Jred that 
\heJ,~~t.i,cfo,a_1_.Ju,9,i9ia! fRuh~!I. ha§j.p wtMfnistr,%![V~- i:p~tiyl 9v~r-!hf.J:u~i~ial ,S"puii~il of;)'fe:s!ate. ' 
Nor can Adm1mstrat1ve-o.ffice of th_e·Nat1onal JudIc1al Cou11cII have. aoy:a91:11n1st~at1ve·co_11tr.ol over· 
the Administrative offices' in the States .. The AdmiriistrativEtO'ffices:·in'the 'S\ates:mu,it not-be 

.- • I -

· under the. co,ntr~I" of)he. qi<!!~ .~;;,,vernrnen,t?, 91,1t· rn~st be und_e.r the c~ntrol of;,the ro~pective -
Judicial1CounCilS.·-·J - · 00• • · ·: ·.-.- -· · ·~.· _,-.rJ ... ,. ·-··.: -.!1~ ·~·~ J_~r··"":.· :•! •· •. '.{ '. •:;_·lp l. 0. ~-

... ~-J -. . • ' • . • • i ·, 

11.14.1 The State Judiclal Co~ncll' must..consist o/!"t~e'•Ctii&e:i'~sticil\if th'e.:Higli d;urt, four . 

~u.<;1~es.9f.-t9e'.};l\g~,,C.~V~,ger,ni~~.t~~ .. b_y)jm., t~e, ~.~_gistrar.<3_El,n~_ral; ?~.the ~igh Cou~. :i,n_d !h_ree 
serno_r.,D1slt1ct..Judg!l.S ncim1na,)~d -~Y-ttiEl. C_IJ1.ef;~ust1~e .. T_hEly y,,_111,pe·concerned \\')th )t e policy-

, .. ,., ...... ;,.._., ...... ,l.l·•·,-,,, ,.,1, 1-,. •. •-'•·· · ,_, _. ,1,c ~• ··••--• --, 
making, planning, budgets and imP.lehlentatioh.'so far as the Subordinate Courts·are conrnrned. ·i 

, __ , --•,~ . .,_.. ~- ~t' ·-··-•,~:·t.•t.r1 ;-utr, · · S--t ,, ::.p" -~-:;i.:··,·- ,· ... ·:t,\i, , .• , 
· ·. -', it n, .. ,.1·1·~•.J.- .. •,:,·).:t•1~"i•i,::· .~ ,~.~-- • ..••. ,_. ·, ... , • 

.11. 14._2 ,I9e .• s,ate Jupic,ial. Cp_ypcil}_s;,not"t,1?/i~,\ert!)r!J wit~ the administr'atiori ·of the H. gh' Court 
whjch is with(n the.~xclu~i;,(.E, ~6ritr9I qf.t~e;',9~i~,f, J_y,§'tjce.

1
' f'.ii?r~l,~!l;[tJmpln_g~,Cln the''pow:i/s of the 

High. Court under article 235 ofthe· Constitution of India. •. · ·' , ·:' ,.,.,_ · · ·-. " ·. i '· · 
•• . ;•~•," 

1 

~~-~: ;, .:.~:;::,:.: /,/:~~•\,' ,.,' '~ :/~:., -~~:-, ::•, :•\, ;•· •. •,-\:•i._•~. ~:. :.:·•. '~-~ ' \I •• ':J 
11.14.3 In case there· ar~ any such ·overlapping· areas,"tHe- State 'Judici~I a·_n, make its. 
recommendations to the High Court,for.its due.consideration, , ! ., 

. ,_ , . ,1,~, n\L . ' · IJ1,' • ; ' ; • ~ :,'";' ./d·, . 

. ' I' ' 

11 ,14.4. Jtie_ Jud\ci!ll Coun~i). at th~. S\al,E!J~y-~I. ~.Qf!II ~a,vll to g_o imo !h~·!o~g-'ra~ge 1· ns•;_ budgets,. 
spa~e and accommodation :requirements '<!nd _ ii'uggesf steps ·for·cIearing"backlog. · etc It mu* . 
. als_o, est!,ma;e thEl nu_ll]ber,cif, civil_ or,~~im\~.al fa~7~ -t~~t m1;1~. _be a~de,d-16 ti)~ cl_~c~e s o1 the ,High 
Court. and the subordinate Courts every year by v1rtl!e.-of new laws passe,d ~r,9er !'.1st .I'.~ nd t1st Ill 
of the Seventh Schedule by the Parliament and under List II' and ~ist Ill by the State· legis""atures. '. '. 
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n.14.5 The relevant' committees which every State Judicial Conference must· have: as, in'• USA 

, " ' ,. ' -' · ' ' • I. I ' • r• 1 ")' 

are as-follows: · ' · · '' · · · ·• ~ ·. ·· ·· · · · · 
' I" I 

(i) Committee on Budget ·· . 
(ii) i•Cominittee 6ri Court Manag·eriient · 'I ' 

(iii) Committee-on Information andTectinology . 
(iv) Committee on Security, Space and Acc'omnicidatiori ' · '..' ' ' 
(v) , Committee on Long Range-Piannlng ' 
(vi) Committee· .on Financial Disclosures. " ·-'-. ·' · " 
(vii) Committee on Nationa'i and International Judiciai Relations , 

'(Viii) ' '• --.. Sommittee on the Subordinate Judiciary' ': . . '1• 
(ix)· Committee on-Judlcial'Resciurces: ,. 1 

' :1 :'J.' 

Ill. ' The Budget procedure for the Judiciary · •,• I ' •. ': ·l' .-, 
.1;:- _.'•". -•-• •,••l-,••.~•; ·, r./•, i1'.'),r;,.;j1 .• ~;.':,•,, 

c11.15 This subject is most crucial to the autonomy and the•finaricial support ·to! ~h·e. judiciary,. 
, - · - _ , . ,- - , • , · •. , . , - ,• , -. ;,: • : ! 1, - • r :, it/;,· : .· 

(a), . so· far as _the .budget for the Supreme Court of, ln'dia is' concern'ed, it1 is not ,felt 
·necessary to make any.special prov_ision· in'this Paper.-::'!'.'·, · 1 · ' • ..• 

(b) 1' , · So far,as •the expenditure re"c'juired·for the National ·Judibiili'.Council 'is:coricefrned, 
the same has lei 'tie prepared by the ·-said/ 'Council· 'wjt~'Jthe" .help'' of ·its 
Administratiye .office and· the budget will be fina\Jy:•settled:in, yonsultation with the 
Centrs1I Governmerit: • -The budget 'estimates!'.so 'sehlea. shall,-·by:.way., of· a 

· convention to!be followed,' pusheifthrough' the !Pariianier,iliwith,ci_ut imy, dqwr\ward 
rev1s1on. · ,:; /; ,. ·:••; ··· 1 ::, :· ··1[ .,.,: 11 , • •• 

. • • ' I ,, ' 
(c) So far as the budget estimates for the• High Court are concerned, the matter is · 

l ·• within the- exclusive purview of -the 'Chief Jusii6el of th\) !'ligti'"Couli ,and it will, 
. therefore,-be not within· the jurisdiction of the.Sta_te ~udicial ;:;ou)1'.ci1.: -'; ,: · ; · 

(d) · So far as the budget estimates of the Subordin13te Judiciary are ,concerned, ,they 
hav~-to be' prepared by the State Judicial Council::!.· ·, :. '· 1 ·' I:.: i I · ·· 

. . - ~ H,;. i ·1 'l 

11.15.1 · The State Judicial Council, as already stated, \vi1i:go linto ,the' pending Rf cases_, 
civil and criminal-and tlie number_ of Courts ·and judicial officers, an'd s"taff availabl,e: It shall keep 
the average· disposal· of. a judicial officer. in mind and shall estiniate. the ~umber'qf Cqurts/Judicial 
Officers/staff and. also the, infrastructure 'like buildings for Courts, buildings for judicial officers, 
furniture, telephones; fax, computers, stationery, coliveyance,I eic:'that are neces'sary. A Plan will 
be prepared for the subordinate •Courts,in each State for;imple.me'ntatio"n•progressively. •The 
Judicial Council shall also take into account the new legislationS:passed by the Parliament aQd 
the State Legislature and estimate hciW many new civil or 'c'rirl)inal1 ckies ·niay ;get''added to its 
dockets year after ye.:ir.:. Qn· that- basis; the State Judici~I' Cbun9il, ;with! the. help of its 
Administrative Office, must:prep~re the annual budget estimates for the supordinate Judiciary. 

I I l • ' : ' -· 
11.15.2 Formulation of procedures for Budget of the State•·Ju'diciary, · is very important. The 
Commission do not propose that as: in the USA, the budget should be directly presented to the 
State Legislature. This :is :because' the separation 'of powers betwee·n the. Legislature, Executive 
and the Judiciary in qur· Constitution- is·riot· as' distincfas itcis:1in',the 'USA. The following 
procedure 'is ·recommended'. The State Judicial Council must prepare' the budget estimates and 
must first submit the said budget estimates to· the State ·Executive. i The 1State Executive should,'if 
it is not iriclinedl tci, approve l·tlie budget pro'posals, of the Hig8 ,:Gou it:, as; 'presented, have a"n 
effectiye consultation wittl lttie' State Judicial Councir or witti aicbnimitiee 'of.iu!Jges and 'officers 
nominated by the State Judicial Council and then both of them will have to arrive at a consensus· 
as to the budgetary needs of the State Judiciary. Once the State Executive.and "the State Judicial 
Councii thwl° finalise the budget estimates ·in.ttie· ab9\,iil ma~ner;· as a ryiatter of convention )here 
should be ho downward revision in the legislature. Again;· once the budget ·islpas_sed, the entire. 
amount is t9 be_ kept-unde"r· tre control cif the State Judicial Council im'd there. shoul~: be no nee~· 
to"•seek permission of th~ 'Executive' for re-appropriation. Within'the budgetary allotments, the 

• • l . 
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. 
State Judicial Council rriu~J b,e able. to spe_ndthe monies throug~ the 1,tate Administrative_ Office. 
The expenditure will have to be ·scrutinized by the Financial Adviser drawn•from the•office. of the 
Comptroller and Auditor General of India. · · · 

11.15.3 l_f there is to be a convention of• the _agr,e_ed budge( to be accepte~- by. ·the State 
Legislature without revision, ·then there may be no' need to_ include :the_ budget e_stimates of the 
Subordinate Judiciary in the Consolidated ~und .of the State. by a State ,Law und~r Article 
202(3)(f). The questipn of making law under Article 202(3)(f) may be ki3pl;as -the last option if 
any such need arises over a period of time. · · 

.. - ,r , . ,•, , -
11.15.4 The approach of the State Governmen,t to the Judi~ial budget must-.be based on the 
following considerations. Having regard to the duiy of the-State to.uphold the rule cif law and to 
maintain peace, law and order in society, and the duty to. render speedy justice, both Civil and 
Criminal, and in view of the various facets of 'life' falling.under Article• 21 of the. Constitution of 
India as interpreted by the Supreme Court of India, the Ceniral and State Governments .. must put 
the financial requirements ,of the Judiciary. on par with 9ther0 items,• of top •. priority like its 
development schemes. It must be realized that every other development activity of the State will 
depend upon the. health and well beirig of the ,citizens and ·if adequate,alloca_tion is not. made for 

· uphol_ding _ the rule of law, Iha\ is .bound., to affect e_very other· sphere of activity adversely. · A . 
pragmati9_/i!pproach'.is-th_us. neei:Jed on the ·part of. the_ Executive while dealing with-the budgetary 
proposals Iha_! .emanate. fr9m· the State. :Judicial Council. The .attitude of the Executive must be 
po~itive anp fair and should not:be,one·always, as a_ matl13r of course,,to,cut down the legitimate 
demanps of .the judiciary. lt'is nq doubt true ·that _the State ·has various other pressing _demands 
on its'-revenues but the point here is that the requirements of the judiciary must.be kept almost at 
the same level as the other most pressing·demands. 

' . 
11.15.5 The procedure indicated above in .regard to budgets appears to be similar to the one in 
Japan (see Chapter VII). · 

-:r:.· 

IV. · Legislation necessary to constitute the Judicial Council and-the Administrative 
Offices and the Budget procedure: · 
. . 

11.19 · Several Constitutional provisions, as already stated, deal ·.with the Union and State 
Judiciary, but obviously there is little _scope under the existing provisions for creation of_ Judicial 
Councils and Administrative Offices or for laying qown ,budgetary procedures. Necessarily new 
provisions have now to be made. Question is (i) whether the Constitution is to be amended, if so, 
in what manner or (ii) whether fresh legislation can be made under any of the Lists .. · . , .. : · 

11.16.1 We do not think that as of now, any amendment_to.the Constitution-need be made. If a 
law is made by Parliament under Entry 11A in the Concurrent List that will, be sufficient for the 
present. 

Entry .11A of List Ill reads as follows: 

· "Entry ·11A: Administration of Justice: Constitution and organization of all 
Courts, except the S,upre_me c·ouit.and the High Coul'!s.'' 

' ., . • J. . ' • • 

11.16.2 .. Un~er the-first.part o_f, that E_ntry, a la)V .. can now be mage, by Parliament b9th for 
constityting the. National Judicial Council, and the -State Judicial Council,. while under. the second 
part, Parliament can esta_blish, <1ddilional Coui:ts also, in-additi,bn, lb .the .. Courts· it ·can establish 
un,der Article247 for purposes of Entries in Li~! I. . •... .•'. : '. · 

' ., ' .. '-, . . 
11: 16.i3.. Parliament e:ap _ c!lso establ_ist\ t_he resJJeclive: Administrati,ie· Offices for: the' Natio,nal 
Judicial Council and for the various State Judicial.Councils: Parliament can vest the said Judicial 
~ouncils with the powers al(eady r,eferieci k, ahd .ci~iinJate their_ fuiicticin's as st~ted• ~bove .. T_he 
manner in. which the b,udget e,slimates may, be'.p_repared by the, Nati6[lal,;Judic(a) Council. and the 

' ' ' ' . . 
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State Judicial Co1:1ncil can be elucicjated. 11 may men. be stated that' the budget estimates so 
prepared wilLbe discussed. with the Union Executive or the State Executive, as the case may"be, : 
and a consensus will be arrived atkeeping the needs of· the Judiciary on par with other high 
priority .i)ems. The budget estimates as so settle□ will be placed before the Parliament or the 
State-Legislatures, as the case may be. To that extent, there must be legislation. 

. . ' . 

11.16.4 ··The procedure, thereafter, is to· be based on a ,convention to·be followeil.'· The 
·Executive will piace the Budget estimates as so finalized before the State Legislature and will see ' 
that it is passed in the<l;,egislature without any downward 'revision. This part of the convention 
can not obviously be part of the proposed legislation. , 

11.17 ' Summary of suggestions 

I. (1) Ju_dicl¥3ry must' be included separat.ely in the Plan· bx the, Planning Commission and, 
separate allotment be made by'the Planning Commission <1nd the Finance Commission. 

• ' ' • ; ' .,' ' ' I 

(2), The National 'Judicial Council and the . State Judicial Councils an~ their. respective 
Administrative. Offices <\re to be established. The membership: of the Judicial Gciuncil must be .as 
stated iD this Chapter,, · , · · · ,. . 

The National Judicial Council will deal· generally with the over~II needs ~f ttie Judiciary. 
The State· Judicial Council will deal with the polii;y making, budget and 'implementation of the 
same, so far as the Subordinate Judiciary is concerned. 

. . .. ' ' : 

(3) Budgets are to be prepared by the National Judicial Council or the:State Judicial Council 
initially and are to be presented to the Executive and finalized at that stag~ •. by mutual ·effective 

. consultation, keeping in mind that expenditure on the deni,;mds of- the 'Judiciary are n_o less 
if[lportant than othei development expenditure and thereafter the budget as. finally settled, is to be 
presented· in Parliament or the· State Legislature; as the case may be. A convention is to be 
made that the budget estimates as ,so finalized shall be pushed through Parliament or the State 
Legislatures Without any downward revision, •• · 

(4) Financial Advisers frpm ·comptroller and Auditor-General or' India's office to monitor 
expenditure and keep a check· arid take suitable action according to normal procedures, in their 
ann~al reports. , · . ' 

(5) A convention is to- be accepted that officers nominated by the Judicial' Council can appear 
before the Public Accounts• Committee, If necessary, the relevant rules made by _ the 
Speaker/Chairman of the Le()_islatures, ,may be so amended. · · ' · ' ' · , · 

(6) · Within the budget, the' Judicial Cpuncil must have full freedom -for re-~ppropriation. · This 
should be made clear in the statute. Again the Registrar of the High Court need not run to the 
Secretariat for obtaining sanction whenever the expenditure crosses a ·paiticuiar amount, as is 
the procedure' currently. ' , _, . : ' 

(7) A National Institute of Court Management to be established to confer degrees and to train 
Court staff and Judicial Officers in Court management.. · · : ' 

(8) A National Data Centre on Legal Information to be established at New Delhi. 

(9) National Judiciary Academy, Bhopal to be converted into a Commonwealth Law Centre -
bye-laws to be changed. It shall deal with 'continuing legal education of the judiciary and can 
collaborate.with the State Judicial Academies. 
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(10) Indian Law Institute, New Delhi, to be·made·an autonomous deemed university with a 
. separate campus.to impart legal e~ucation in specialized branches and for conducting research. 

(11) Ali these fouiinstitutions )o be·under:the overall control of the National·Judicial Council. 
.• . 

II. (1) Parliamentary legislation to be straightway made, establishing ,the Judicial 
Councils at the national.and State levels and the Administrative Offices ·referring 16 the autonomy 

• and _financial support for the Judiciary, as:enunc:iated in this Chapter. , 

·,'(2) Th·e·said legislation will lay down the following·procedure forthe•Budgets: 

(a) • Budget estimates to ·be prepared for the National Judicial Council and the &late 
Judicial Council (the latter deals with the expenditure for the Subordinaie Judiciary) by 
the said Judicial Council with the help of its Administrative ·Office and then it shall .be 
finalized 'in consultation with_ the 'Executive. :rhe budget~. as finalized will b_e pla~ed 
before Parliament or the State Legislatures, as the case may be. • . (_, 

(b) A convention is to be·'established by ihe Exec_utive'at the Central and Stat~ IE_liels 
that the· budgets as finalized with the Executive l'.{ill be pushed through· Parliament;or:,the 
State Legislatures, as the case may be, without any downward revision. ·· · 

. ·•· 

'' 

826 



G) 

I 

i 

i 
' 

1. 

QUESTIONNAIRE 
. ON 

FINANCIAL AUTONOMY OF THE INDIAN JUDICIARY 

Today, the judiciary in India is blamed for the huge backlog of cases. There is a dearth of 
courts and judges and buildings for both ·judges and staff. In several cases, even 
minimum facilities are noi availa~le. What, accordi~g to ,y·ou, is the main reason for all 
these shortcomings~ · · ' _. . .. 

, 
Planning D· Finances D · Both Planning and Finances D 

2. (a) The · Judges who administer the laws are . best · suited , for planning the 
requirements of the judiciary arid that they must have the main say on all aspects of 
judicial administration. Hence,.'dO you consider it necessary that a personal participation 
of the judges ana their involvement in the planning process will bring considerable 

• improvement in the judicial administration? 

3, 

4: 

:, YesQ 

(b) If not, what specific measures are required to be taken to improve the situation? 

(Not more than 200 _words) 

(a) Do you consider that, for independent· and efficient 'functioning: of' judiciary, it 
should have full financial autonomy including preparation of its budget?· : 

YesD No[:J 

(b) If not, the extent of autonomy may please be suggested:-. ' . " .. 

',(Not more than,200 words) 
• • • ' I . . 

' ·, ' . ' . ·' .. . 1< . ' .. 
(c) Do· yciu agree to the suggestion that .the expenditure of the Supreme Court of 

,India should be. charged on the Consolidated ,Fund of lndia.'and the expenqitllre of the 
High Courts and subordinate judiciary should be charged on' the Consolidated Fun_d of 
the concerned State/States? · · 

' 
Yes.D. No □. . " 

It .may be· noticed that in USA, \he'buclget ~stimates.of th~"eQtire fed~ral juci'iciary as 
prepared by the Administrative Office and· as approved by the1 Judicial Conference of the 
US are to be included under the head of' "Estimates for the Supreme Court" without 
revision by the· Bureau of the Budget (with its recommendations) and the President 
submits the said estimate, without revision, before the Congress. Thebudget estimate of 
the Federal judiciary are treated on par with budget estimate of the Legislative Branch 
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and the President does not revise the. estimates·: . The Congress does not make any cut 
in the estimate. Do you subscribe to the view that a similar system should be introduced 

_in India? , , . . c., 

YesD No □ 

5. (a) The Consultation Paper ~uggests for consideration /he questio~ of enactment of 
a Parliamentary legislation for constitution of a Judicial Council for India and Judicial 
Administrative Office of India and then ·create separate judicial councils and 
administrative offices at the State_ level. Do you subscribe to this proposition? 

YesD No □ 

(b) If yes, please indicate the details of your suggestion:-

.','' 

(Not more than 200 words) 

(c) Do you agree to the sugges!ion that the ·management system in the Courts 
should· ~e put on a professlon<jl basis, d.e. utilizing services of persons having special 
qualificati9ns in court management sy~tem? 

YesD No □ 

(d) Do you subscribe to t~e view that. the· A!Jministrative Office of the National 
Judicial Council should have direct recruit law graduates at the middle level who have a 
degree in Court Administration?' ' .', · · · · 

YesD No □ 

6. The Paper suggests that the National Ju:dicial Academy, Bhopal should be made a 
Commonwealth Law Centre with faculty ,from India and other Commonwealth count(ies 
so as to enable it to conduct research jn Law, publish journals, etc. Do you subscribe to 
this suggestion? 

'7. 

Yesi:=J 
' ,, l 

No □ 

The Paper suggests that the Indian :Law lnstitii,te, New Delhi, should be declared as a 
deemed University with a separhle campus. where diplomas, degrees and post-grad\Jate 

· degrees in subjects like Human, Rights,;Enyironment, Intellectual Property, etc. could be 
given. Do you agree to this_ suggestion?'; · · 

•.• I 

YesD No □ 
I •• ',l 

8. The Paper suggests for establishment of:an International Legal Data Centre at Delhi with 
internet facUity for the use of the Supreme Court, the High Courts arfd the subordinate 
courts' in the country, Bar Associations; Law ·universities,. etc. Do you agree to %is 
suggestion? '· 1 

' , : '' 
• I 

YesD 

82_8 · 

l j 't 
' ' 
''' ! 
I I 
. Ii 

·No □ 



. ,' 
' 

9. (a) The Paper suggests that the National Judicial Academy, Bhopal, the Indian Law
Institute, New Delhi, and the propose_d International Legal Data Centre, should be under 
the supervision and purviewrof the proposed National Judicial Council.· Do you agree to 
this suggestion? · 

·vesD No □ 

(b) If not, please give briefly your suggestion_s in. this regard:-

(Not more than_ 200 weirds) 

10. (a) · The paper suggests that the proposed Judicial Council at ihe State level should 
be empowered to go -into •plans, budgets,· court. room facjlitie~ •. acqommodation 
requirements, steps required to take clearing of backlog of, cases, etc. . 

YesD No □: 

(b) Please indicate your suggestions, if any, in this regard:-

(Nqt·more than 200 words) 

11. Do you consider it necessary to amend the Constitution ·for l)laking liRecific entry therein 
for establishment of Judicial Council and the administrative offices and new budget 
·procedure for courts? 

YesD No □ 

12., Do you consider that the judicial councils and the administrative offices and for laying 
down new budgetary procedures for courts, necessary l~gislation may be placed within 
the scope of the existing entries in the Seventh Schedule lei the Constitution? 

YesD 
l 

No,□. 
. ' 

13. , Do you wish to make any·other suggestion on financial autonomy of the Indian Judiciary? 
If so, please give details:- · · 

(Not more than 200 words) 
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1,1 

1.2 

Scope of the Study 

CHAPTER 1 

INTRODIJCTION 

Tliis- study deals with the constitutional mechanisms in India for the settlement of inter-State 
disputes. This assumes Increasing importance with the increasing complexities of the 
enlargement- of Inter-state engagemehts In the context of the ·widening international economic 
order. Constitutional provisions relevant to the subject (as will be indicated a little later in-this 
study) afe scattered over'several· articles. But all of them are designed 'to reduce ttie tensions 
and fticti6hs that ate bound to arise In the working· of the Federal _text. 

Importance oHiie sobjecl. 

In a constitutional set0 Up -based on the federal principle, sovereignty is· divided between the 
federation and tlie units, Division of sovereignty Implies the•creation of boundaries, and this is 
iiound _16 raise disputes, as to on which side of the boundary the matter falls. The reason is, 
that neither geographical phenomena, nor social cum:nts, nor political forces, are-defined by 

• the· lloun~aries so drawn. 'Boundaries are drawn by the ,minds of men. But they are mere 
iriiellectual creiii!ons, wliose actual application to external realities· canner" always be the• 
subject matter 61 unanimity. Differences become insertable in this sphere. And, where such 
differences do arise, It is .desirable that there be a viel\ thought out systemic mechanism, for 
iriter0 state dispute resolution. 

1.:i Scheme of discussiott 

2,1 

This paper proposes to deal, first, with tlie variety of mechanisms available under the 
Constitution lot the settlement of inter-State disputes. It shall thereafter concentrate. on the 
jurisdiction oi the Supreme Court, under article 131 of the Constitution and shall also· refer to 
certain other articles of the Constitution which can be utilised for the purpose. Position 
6biainihg in certain other coun!ties will also be dealt with, in brief. 

CHAPTER 2, 

VARIETY OF ME.CHANISMS 

JudiclaLarid extra judicial mechanisms 

The Constitution of India contemplates a v~riety of- me~hanisms for the settlement of inter
state disputes - taking the word "dispute" in a 'wide and comprehensive _sense, so as to cover 
not only disputes that come up before the judiciary, but also disputes for wl1ose·resolution an 
extra-judicial machlrierj is contemplated by the Con~titution. · : . ' : , . ·. · 

' ' ' 

.2.2 The judicial mechanism: article 131 ' 
I' < ; • , 

The principal provision creating the judicial nief~hanism for dealing with ·inter;State disputes 
Involving a legal right is article 131 bf the· Cdnstitulion: '1i ~bnfers, on, :the Supreme Court of 
India, exclusive jurisdiction to 'deal with disputes involving legal rigrts. This article covers any 
dispute'.-=. - 1 ·, • • •· • • ,- , · ' 

(a) between the Government of India and .one or more States; or ., 
1 See parag;aph 3.1., infra. 
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(b) 

(c) 

between \he Government of India and any State or States on one side and one 
or more other States on the other; or 
between two or more States, 

' . 
if, and in so far as,_ the dispµte involves any question (whether of law or of fact), on which 
the existence or extent of a legal right depends. 

2.3 . Disputes relating. to water 

' . 
Under article 262 of the Constitution, ii is permissible for Pa~iament, by law, to provid!) for 
the adjudication of disputes relating to inter-State rivers or river-valleys: The law so· enacted 
can exclude the jurisdiction of the ?upreme Court and other courts.2 · _ · 

2.4 Inter-State Council 

• 
Finally, in article 263 of the Constitution, there is provision for the formation of iin inter-State 
Council.' Although this Council has ,several functions, ii is also competent to tender advice 

• regardili§'the resolution of inter-State disputes.3 - . · 

' . 
CHAPTER3 

,-----. 
THE SUPREME COURT AND ITS JURISDICTION 

3.1 Original jurisdiction of the Suprenie Court 

The principal provision in the Constitution, that is relevant to the subject under discussion is 
contained in article 131 of the Constitution, quoted below. The article is based largely on its 
pre0decessor - section 204 of the Government of India Act, 1935. But1the proviso (excluding 
the Court's.jurisdiction In respect of certain treaties, etc.) is new, 

The proviso itself was amended by the Con~lilution (7u, Amendment) Act, 1956. The article 
(in its present form) reads as under:- · 

"131. Original Jurisdiction of the Supreme Court. - Subject to the 
provisions of this Constitution, the Supreme Court- sh~II, to -the exclusion 
of any other court, have original jurisdiction in any dispute -, , 

' ' 

(a) between the Governmenfof India and one or more States; or 
(b) between the Goveri;iment of India _and any State or _ States on 

one side and one or more other States on the other; or 
(c) between two or more 'states, 

if and in sci far as the dispu_te involves any ·question {whether of law.,or .. 
fact) on which the·existence or extenl·of a legal right depends: · · 

... ·Provided that the said.jurisdiction shall not- extend to 9 dispute. 
arising ~ut,of any treaty, agre,eni~nt, ·covenant, engagerpent, sanad: ,or
other similar instrument which, ·having been entered into· or executed .. 

2 See Chapter 4, infra. 
3 Chapter 5, Infra 
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l 
.J 

I 

' ! 
\ 

I 
I 

( 

r 
' 

3.2 

3.4 

before the commencement of this Constitution, continues in operation 
afte'r such commencement, .or 'which p"rovides, that the safd jurisdiction 

,• _ shall not extend to such a dispute.". · · . . . . ;, . 

Patil es (dtlicl,e 131) 

A_rticl~ 131. of the. Constitution does not apply, if tt,e other- party is a public sector corporation. 
[Slate of Bihar Vs.'Union oflndia, AIR 1970 SC 1446, 1449, 1452; (1970) 1 !,CC 67, 69, 70]. 

• . l ' ,. 1 , -

~arller oro\llsct' 
• • • J 

It may be mentioned that llrticle 131, proviso, before its amendment in 1956, read as under:

'Prqvided that the said Jurisdiction shall not extend to- ' · ' · · 

(I) s dispute to which a State specified in Part B of the First Schedule is a 
party, II the dispute arises out of any· provision -of'a treaty; 'agreement, 

. covenant, engagement, sanad or other similar instrument which was 
'entered into o'r executed. befo're the· co'rnmencemeni of -this c·onstitution 
and has, or has been, continued in operation after such 
commencement; · . , : ,., J ' •• ! 

' 
(Ii) a dispute to which any .State is a party, if the dispute arises out of any 

provision of a treaty, agreement, covenant,, engagement, sanad or 
other similar instrument which provides that 'the said jurisdiction shail 
not extend to such a dispute.'' ' ,, ' •• ' 

, "Legal right" - decision under 1935 Act· 

Although article 131 of the of the Constitution'· is very' widkly word'.ed - covering, as it does, 
both questions of fact and of law it must be ~ept in m,in~, that. it i§, applicaql!!, only "if and in, 
so far as the dispute involves any question, on :which ~he existence or extent of a legal right· 

· depends". As to the meaning of. the expression "legal 'right", the views of .Salmond 
,[Salmond, Jurisprudence 10'' Ed, page 230] is. often quoted. According to him, it is an 
interest /eeognls'ed and protected by a rule of legal 'justice· - an interesi, the viglatlon of 
which would be' a legal wrong done to him whose in.terest' 1\ is, and respect for yihich is a 
legal duty. · , . . · . · ' · · · ·. . , :• -, · · r . · 

' ' 1 ,1 • ' ,._ . .. 
" 1 • ' • ' I '" • ,, . • ' :( I . ' 

lri this connectlort, It would be proper to refer to a judgment of the Federal ·court, on 
section·204 of the Govern·ment of India, Act 1935. [U.P. \Is. G. G. i'n Council, AIR 1939 FC 
58], . . . , ' . : . 

' , 

In that case, the plaintiff brought a suit against the d_efendant fpi the recovery of certain 
sums of money, which, he alleged, were wrongfully credited to the Cantonment fund. The 
defendant, inter alia, pleaded that since no suit couJd•,be ·instit'Jtea by a;'.Province against 
the Government of India under the law prevailing at the relevant period; the dispute was 
one which was ·not justiciable before the Federal· Court in its original jurisdiction. The 

• . ' ' ~ " ! · '• ' .' ,,_ ' ],, • 'I • -,i• I , • 
Federal Cpurt he!d, that the suit woul,d Ii~; ~ecaus.e _ the, dispute ,mvol~ed a_,qu~st,on on 
which the existence or extent of, a legal rig~! depe_nd,ed. In the course, of ,the' i,udgment, 
Sulaiman, J. said: ' · · · · '" · '-., · 

~ Paragraph 3.1, supra. 
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3.5 

3.6 

3.7 

"The term 'legal right', used in .section 204, obviously means a right 
recognised by law· and capalile .of being enforced ·by the power of a State, 
but not necessarily in a court of law. It is a right of an authority recognised 
and protected by a rule of law, a violation· of which would be a legal wrong 
to his· interest and respect for which is a legal duty, even though no action 
may actually lie. The only ingredients seem to be a legal recognition and a 
legal protection. The mere fact that·under the previous Act the Provinciai• 
Governments were subordinate administrations under the control of the 
Central Government and could only have made a rep_resentation to the 
Governor-General-In-Council or the Secretary of State, would not be 
sufficient, in itself, for holding that the former could not possibly 'possess. 
any legal right; at all, against the Central Government, even in respect of 
rights conferred upon them by the provisions of the Act or the rules made 
thereunder". 

Political dispuie's excluded 

At the same ti~e i\ is' obvious tttat d·isputes .:..i,ich do not involve any questions of legal right, 
e.g: ·where the disputes have _an exclusively politica12

• dimension, are not covered by article 
131. [State,afBihar Vs. Union·of India, AIR 1970 SC1446: (1970) 1 SCC 67. . ·. ~ ,.·· . . . . .. 

Cases which involve legal right 

Howev.er, if a right arising, say, under the Constitutio.n is at issue, then article 131 can be 
invoked, even if the subject matter might have provoked political controversy. 

[(i) State of Rajasthan Vs. Union of India, AIR 1977 SC 1361; (1977) 3.SCC 592 (Rajasthan. 
Assembly Dissolution Case). . , . . . : 

(ii) State of Kama/aka Vs. Union of India, AIR 1978 SC 68, paras 141-149, 159-165.'198-203 
. (1997) 4 sec 608 [Case relating to Central Government's power to order a direct 

inquiry into State Chief Ministe(s conduct]. · 
• • c" • 

The scope of article· 131 as to subject matter 

At this stage, it may perhaps be proper to point out, that the jurisdiction of the Supreme Court 
under · article 131 is not confined· to disputes relating to · specified or particularised 

·· controversies. Subject to certain other provisions of the Constitlition3 (which expressly or by 
implication exclude this jurisdiction), article 131 confers on the· SuP.reme Court's original 
jurisdiction "in any dispute" (between the fed.eration and its units, ·or between ihe units 

. themselves). The jurisdiction is extrei;nely wide, provided the dispute is a justiciable one. The 
intention of the Constitution°makers is, that such disputes should not be subjected to several 
tiers·of the judicial hiera_rchy, but should come, for once and for all, before ttie highest court of 
the land. 

3.8 Limitation regarding parties 

oi course, the dispute must be between the parties mentioned in' !he preceding padgraph. A 
claim: by a private individual cannot be entertained under article 131, [State of Bihai Vs. Union . 
of India, AIR 1970 SC 1446: (1970) 1 SCC 67, 69,70]4

• • • • • • . 

2 See para 3.10(c), infra.· · 
'. Article 131, proviso and articles 262, 280, 290 etc. See also para 3.16, infra. • 

See also para 3.2, supra and 3.14,·jnfra. 
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3.9. Public law element 

It further appears, that some ,element of "public law". ~hould fonm .a component of the dispute 
that can be brought before the Supreme Court under article 131. For-exaf!!ple, disputes 
exclusively pertaining to ordinary business or comrrierclal transactions are outside article 131. 
[Union oflndia Vs. State.c:>f.Rajasthan, AIR 1984 SC 1675: (1984) 4 sec 238]. 

-3;10 Political matters 

' '.. ', • •. ; •: , • ' , • ' • • ,. \ • ' I ' 

(a)ln article: 131, the w9.rds "any question (whether of fact, or of law) on whicli,the. existence 
' : or. extent of. a legal right depends", are words which seem, on 'the one hand, to 

amplify. ihe ·scope, of the article and, cin the ·other.hand, to qualify its· scope. . . . . . 

.,:_,•. 
·(b) 

(c) 

' , • • "'• ,, ,' ' I !, 

Thus, on- ttie .on~ ,hand, th~se words· .indicate that fact~al controversies" are not 
•. • ',- , , • • , - ' I 

. excluded,. provided , that. ultimately, .on the outcome of a, de_termiriafion of the factual 
. controversy, there emerges a decision on a. question relating. to the existence or 
extent oi a legal right. ... • ' " ·. -'· --~ . . . . ' . · . ' . ' -

At the same time, the con~o;er~y to be brought°before th~ ~curt ~·ust relate to a legal 
right. It .is for this reason, that purely political questions are outside the scope of article 
131. [Staie of Bihar Vs. Union oflndia, AIR 1970 SC 1446: (19?,0) 1 ~CC.67].

5 
. · .• 

' ' '. ,, 

3.11 ."Legal r_iqht11 
_- the crucial expre~_sio_n, . 

1 r,1 
' ' ' j' '.: '. ' ~ - •; - • • . • - l '' • ; ·! 

The cnfoial, expression in ,article 13,1;: i~ the ~xpression,"legal,ri_ght": This expres~!o~ has the 
effect of_ excluding all. c?ntrqversies ,irvolving only non,l~g.al issue~\from. _the j~ri~_~ictio~ of 
the Court,-;However, unlike \he.scheme.of, the Code of .C1vII Pro,cedqr/1, ~hIch requires (mter 

. a/ia) that the pers~n .coming·. \o cou~ ,(i.e, the plaintiff) rriust ha~e a cause of ·action in· his 
favour, ar:ticle 131 does_ npt' prep~ri6!! ';that t,he l~gal fig~t, :asserte_d;,or· d_enied in the 

, proq_eeding in QU'f'Stion, must be . .that of the party· invoking the jurisaiction, of ,the court or of 
the party against wtiom such jurisdicii6n' is.invoked~ as the case may be.'· 'l · 

, < · • , I . • I, • • ,I'' 1 , • ' ' ; ~ • 

This aspect ,is illus/rated by the following two:tlecisions of ,the Supreme Court, .noted below~ 
•.. ., -. 1 _::•,., I. )-~i•;: ;,\.;,::~•:-•/•:- •'" < .. ,' '·, ·; ,., . 
(i), • :stale of Rajasthan Vs.!,Union of ln'dia, AIR 1971 SC.1361.8 

. , 

(ii) ' . Staie of-Kainataka' Vs., ~niciri''or India, -ALR-1978 s9 61i': (197?) 4 sc9;6□8.9 
1 I , • •• '! I ~. , • >' ! 

In the first case, ·mentioned' above, the main question.•at issue" related to the s
0

cope of the 
President's powers. (under article 356 of· the: C_onslitution), ,tci susp'end t~e constitutional 
machinery of the State. · . ' · · . ' ' ' . 

' ,, 
' • ,.1 

In the. -second .~ase . mentioned, above, the,. question mainly related to the· ,existence of a· 
power,ji,n :tne,q;e,:i/ral Government, to. appoint a Commission _of Inquiry to in~~-ire,"into the 
conduct of Min!s!ers of the State in the '.discharge of their official Junctions.) In both the 
cases: the jurisd,if;,tion ()f, the1SuprTin~p~u~YJa~:held !o n~ve bee(l pr~perly-invoked. , 

5 See para 3.5, supra: 
6 Cf. para 3.10, supra. 
7 See also para 3.15, infra. 
8 --
9 See para 3.13, •infra., 

See para 3.12, infra.' 
10 See further para 3.13, infra. 

I • ,· 
. ' 
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3.12 The Karnalaka Case 

In fact, in this context, it may be worthwhile ta examine In· same detail the facts of the cas1;1 
from Karnataka - · 

[Sla_le of Kamataka Vs. Union oflndia, AIR 1978 SC 68 para 53: (1977) 4 sec 608]. 

In that case, the Central' Government had issued. a notification under section 3 of the 
Commissions of Inquiry Act, 1952, ta Inquire into the conduct of certain Ministers of the State 
Government of Karnataka (including the Chief Minister). The State Government challenged 
the ·legality of this notification, mainly raising a constitutional Issue. connected· with federalism, 
The principal 'point raised was, that the scheme of the Constitution was that' the State Cabinet 
was collectively responsible · to the" Stl!te · Legislative Assembly [article 164 (2) of the 
Constitution]. The Constitution did ·riot contemplate a parallel' overseeing of the State Cabinet 
(or its members) by the-Centre, In the end, the contention of the State Government failed. But 
the jurisdiction_ of the Supreme Court (under article ·131) to go Into the 'above question was 
upheld. Tl)e ~aint that is relevant far the pr~sent purpose·, Is the fact that by a· majority 
judgment, the proceeding was held to .be maintainable and it was specifically' held, that In this 
context, the supposed distinction between the State (an· abstract· eiitityr and the State 
Government (its concrete representative), was immaterial. 

3.13 The case from Rajasthan 

The facts of the case from Rajasthan - State oi Rajasthan Vs. Union of Ind/a•, AIR· 1977' SC 
1361: (1977) 3 sec 592, are equally interesting. In 1977 (after 19 months of the Emergency), 
a p~culiar situation arose. In the country as a whole, one party was voted to power (through 
Parliamentary . election) by an overwhelming majority. At the same time, In nine States, 

l-~~ . . 
another ,party was·,already in power. The Central Government was of the view, that In these 
States, the Government should seek a fresh mandate from the 'electorate. A letter ta that 
effect was addressed by the Home Minister to i_he Chief Ministers of the States. Apprehending 
that the lett~r would be·followed by the issue of'a Presidential Proclamation under article 356 

· of 'the Constitution, the States moved ihe Supreme Court, questioning the validity of such a 
, Proclamation in the circumstances of the case, . ' . 

The Supreme Court held 'that it had· ju.risdicticin 'to entertain the proceeding. In the end, 
however, the court .decided that 'itie apprehended Proclamation would be valid [Incidentally, 
the judgment also contains a detailed discussion of the scope of judicial review, In regard .to 
Presidential action under article 356]. · · · 

3.14' Parties to the dispute 

The 1a·nguage of article 131 makes it clear, that the dispute to ·be brought before the court 
must be .between Government of India and a State/s or between two or more States: 

This is, in.fact, evident from ihe.veiry terms of clauses· (a) (b) and (c) of article 131, ltself.11 

The ·nature of issues in respect of certain original suits under article 131 pending before the : 
Supreme Court is indicated at Annexure. 

. ' 

., 
11 See alsci paragraphs 3.2 and 3.8, supra. 
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: 
' 

3.15 Denial of legal right 

Of course, it is not necessary that the Govemmenr coming to the court must have a· legal right 
·vested in itself. It' is sufficient, if it denies· the legal right asserted by the opposite party -
(which also·must be a·Governmeni) (State of Raj~stlian vs: Union of India,' (1977) 3 SCC 
592, 634,'635 (Beg CJ), 637-642, (Chandrachud, 'J) 647 ·_ 649, (Bhagwati &• Gupta JJ); AIR 
1977 SC361].12 

· · •. ·• . • ,. • • .-. · • - • 

3.16 Questions excluded from the jurisdiction of the Supreme Co_urt 

By specific provisions or implications of the Constitution, certain matters are excluded from 
the scope of article 131 -

. ,··. 
(a)• · either by specific provision, e.g. article 262; or 
(b)- •impiicilly (see articles 280 and 290); or. 
(c) by judicial interpretation. . 

. [State of Bihar Vs. Union of India, AIR 1970 SC 1446; 1449, 1452] (Matters within-
' advisory jurisdiction). 13 

, , ,_ . , . · 

3.17 Validity of central laws, 

Where the dispute is, not between the Federation ~nd a State or• between Stales inter se, the . 
matter goes to the competent civil court (including the High Court). It may be mentioned that 
by the Constitution (42"' Amendment) Act; .1976 (effective from 1st February, ,1977), article 
131A was inse_rted, which conferred on the Supreme Court exclu'sive jurisdiction in regard to 
the constitutional validity of Central laws.· But this article was repealed by the Constitution 
(43"' Amendment) Act, 1977, section 4 (w.e.f. 13-4-1978). 

3.18 Validity of laws and lower courts 

Article 131 of the Indian Constitution is confined to inter-Government disputes.' The question 
may arise as to the position where a question involving the validity of a-Central.or State law 
arises before a court (other _than the' Supreme Court) between Government and a third party. 

Of course, the Code of Civil Procedure". in India does provide, that where the constilutio~al 
validity of a law (or of a statutory instrument) Is in' issue in a civil _suit, then notice must be 
given to the Attorney General (of India) or the Advocate General (of the State) as the case 
may be. Further, the (concerned) Government may be made a party, if the<tourt so orders. 
But the jurisdiction of the court.(if the court is otherwise competent) is not affected. . · 

) : 

Now, it need's to be pointed out, that a question about the constitutional vaiidity of a law may 
arise, inter alia-'- · · 

(a) · if the law violates th~ constitutional provisions as to fundamental 
rights, or 

(b) ' if the law is beyond the legislative competence of-the Centre or the 
State (as .the case may be), as per the .scheme .of distribution .. of 
legislative powers, cir . . ;I ,,- . ·, - ·: · 

(c) if the law is otherwise in conflict with the Constitution. 

12 See also para 3.11, supra. 
13 See also para 3.7, supra. 
14 Order 27 A, CPC. -
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3.19 

3.20 

Question for consideration 
f 

. I 

The situations a_t (a) and (c) above15 do .not nec~ssarily possess a federal elemeni. l;lut th~ 
· situation at (b) above can arise, 'only In a federation. Now, what needs 1o ·6e corisidefijd Is 

this. If such a question arises ·in a civil suit (or; for that matter,_ln any proceeding), where (i) 
only one Government. (Central or State) Is a party, but ltle 91/ler Is not, or .(i!) both the 
Governments are parties, but, at the same Ume, there is a non-Gove_mmental .party ;il~o, 
then, does arUcle 131 of the Indian Constitution apply, so as to deprive ,ill other courts 
(except the Supreme Court) of jurisdiction?'6 

. 

Spirit of the Constitution 

Article 1~1 of the Constitution, so far as its text goes;ls silent on ·the subject. But the spirit of 
the Constitution might demand, that the Supreme Court's jurisdiction should be exclusive In 
such matters. It is not proper, that a court lower than· the Supreme ,Court should decide such ' 
questions. The Supreme Court· should bii given excluslve jurisdlcUon In controversies 
concerning the distribution of' legislative powers, .which have an all-India repercussion. For 
example, if a State law imposing a tax on, say, the assignment of -copyright, Is challenged by 
a publisher, the decision (of a court other than the Supreme Court) upholding or Invalidating 
the State law, may have an Impact which far transcends the frontiers of the particular State 
in which the decision Is pronounced. Similar ·questions can arise -in other States. Uniformity 
of approach is.the first desideratum in regard to such questions. Besides this, If the matter is 
allowed to be decided by, say, the High Court and thereafter taken (if necessary). by appeal 
to the Supreme Court, the process would be time-consuming ·and.-most Inconvenient. In the 
intervening period, there is bound to pr_evail considerable confusion and uncertainty; and 
serious inconvenience would be occasioned thereby, , 

3.21 Suggestion as to article 131 

A reasonable interpretation should, therefore, be placed on article 131 of the Constitution and -
the Supreme Court should be regarded a·s having .exclusive jurisdiction, if a question involving 
the distribution ·of power arises, and at least one of the parties is a Government. The 
accidents of litigation, and the question• whethe~ the point arises between two Governments or 
between Government and other parties, ·should not be regarded as-conclusive!7 

_ 

3.22 Would.an Amended article 139A-be an answer? 

• 
It may be suggested that as the Supreme Court has already ·the power under article 139A to 
withdraw cases involving the same or substantially the same question of law which are 
-pending in Supreme Court and one or more High· Courts. In. so far as cases pending In ottier 
courts where legislative competence of Central legislature Is questioned, this would provide ·a • 
suitable remedy if article 139A is appropriately amended to delete the specific conditions for . 
the exercise of the power to withdraw of cases. ' · 

I 

3.23 An iss~e would bear upon the larger question of distribution of legislative powers between the 
Union and the States. It would be possible that a.Central law has been challenged only In one 
High Court on the ground of lack of legislative competence. The Constitution may be 

15 Para 3.18, supra. , 
16 Judicial decisions seem to take a negative view. State of Bihar Vs. Union of India, AIR 1970 SC 
1446. 
17 Cf. para 8.12, infra. 
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4.1 

amended so as to enable withdrawal of the case to the Supreme Court so that• the question 
could be decided by the 9pex court, · 

CHAPTER4 

ARTICLE 262 AND 
INTER-STATE DISPUTES RELATING TO WATER 

. - " " 

o·isputes relating to waters. etc. 

The Constit~lion mak~s .a sp,e_ci~I ,provisi9~ regard,ing ,disputes rela,ting .to inter-State waters: 
Article 262 of the Constitution p'rovides as under: ' ·'. : · I · · : 

_Legislation 

• , • L.. 

"26:Z. Adiudicatatia·n 61 disputes'relatinq.to .;_,at~r~· cif iriter-state . 
. • rivers al- river valleys. . .. ,, . . . . .. . . ,. - - -
.• , • 'l• 

(1) Parliament tnay by law, provide for the, adjudication of any 
dispute or complaint witl):respect to )he use,_-distribution or 
control of the waters of, or in.' ·any inter-State rlver or river 
valley. 

(2) , Notwithstanding a~ything , in t~is Constitu(i~n. neither the 
Supreriie c;aurj · nor·, ahy other 'court 'shall · exercise 
iuri§digtior ,in resP,ept of ~ny such, dispyte as is ref~rred to 
in clayse (1 ),' ' , ' , . •: · 

. The lnt~_r-Stat!! ,Water Dis~utes Act, ·1956 (33 of 1956) has· been enacted to implemeni 
article 262. Its principal features are as'follows: · 

• • ' . ' .• ', . •. ~- ,, 'i• •• , \!, 

(a) 

(bl 

(c) 

'The Central Government is empowered:ta' constitute a Tribunal, on 
·a.complaint received from ~ State Go~e~nment -that a water dispute 
has arisen (or is likely to arise) in relation ,lo the waters of an inter
State river or river-valleY: ;[Section 3] 

The Tribunal consists of a Chairr)ian and two other members, 
n9~inateq i~ th,is•be~alf by the Chief justice cif lndf§, from judges of 
the Supreme··cqurt or' of,,a High' Qourt; [Section 4, as amended 
W~O]. , ·.·· '. . . 

' ' I I • ' ' 

The qecisiori of the Tribunai is final and binding on the parties. The 
parties must give,~ffect to.it. i. 

, ' I • ' 

Jurisdiction of other q~~rts,}~ b~,(red.'; 

·, I 

, -, -, • .,· -1 ·, ' I , ;; r ,,;.1, 

1 
Cf. (~) In the matter ~f Cauvery Wale; Di~p~te~_crribu~al, A1R;1ss2 SC 522, para 11. ·1-

(b) Re._ Cauvery W~ter.Disputes Tribunal, .f-lR 19~2,SC 11!33; (19~~)-Suppl 1 sec 96 (II). 
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4,3 Separate study 

5.1 

The Commission proposes to prepare a separate study of such disputes, havi'ng regard to 
their Importance. 

CHAPTl;R 5 . 

ARTICLE 263 AND 
RESOLUTION OF DISPUTES BETWEEN ST~TES_ 

Scope of article 263. 

The Constitution has, through' article 263; made a comprehensive. proyislon relating to the 
discharge of certain functions on matters · having an inter-Siate ·dimension. One of the 
functions to be disch.~rged by the Council contemplated by the article is that of inquiring into 
and advising upon disputes which may _have ari~en between States, [undei article 263 (a)]. 
The article (which appears under the sub-he'ad : States "Co-ordination between States) reads 
as under- · 

"263. Provisions with respect to an lnter-St~te Council. 

f.f at any time _It appears to the President that the public Interest would be 
served by the establishment of a Councii charged'with the duty of -.. . ... ' 

(a) . 

(b) 

(c) 

Inquiring Into and advising upon disputes which may have arisen 
between States ; · · 
Investigating and discussing subjects in which some or all of the 
States, or the Union and one or more of the States, have a 
common Interest or · . . · "' · 

.making· recommendations upon any such subject and, in 
particular, recommendati.ons for the better co-ordination or policy . 
and action with respect to that subje_ct, it shall be lawful for the 
President by order to establish such a·council and to define the 
nature' of the dutie,s to be performed by If and Its organisation 
and procedure". · · • 

f!,2 J.P,C. Report 11934) 

In· thh, context It ·may be app~oprlate to ~eal with the genesis of the corresponding provision 
(section 135) In the Government of India Act, 1935, · ·. · · 

The Joint Parliamentary Comm)tte, (Report,.page~ 123,.124), observed as under-

''lt Is obvious that If departments or lnstitµtions of co-ordination or 
research are to be abl~ to rely. on appropriations of public funds 
sufficient to enable them to carry on their work, the Jolnt·lnterests of tl)e 
Provisional Governments in them must be expressed In some regular 
and recognised machinery of inter-governmental consultation. 
·Moreover, we think that it will be of vital lmp_ortarice to establish some· 
such machinery at the very outset of the- working of the new 
Constitution, since It is· precisely al°that moment that Institutions of this 
kind may be ·1n most danger of falling· 'betwe'en two stools°,'- through 
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· faiiing to enlist the active interest eith~r of the Federal or the Provincial 
Government, both of whom will have many other m·ore immediate 
occup~tions'. · 

The idea in the last sentence of report as to the 'vital importance' of 
. establishment of such institutions, 'at the •very_ OJJlset of ,the working of 

the Constitution' seems to have been misused. The Inter-state Council 
was established· in 1990, 40 years after the Constitution and what is 
more significant is that despite its e.stablishment in ,1990, it met for the 

- first lime in 1996. 

5.3 Zonal Councils 

. ! . . ,1• 

In this connection, it may also be proper to mention that under the States Re-organisation Act, 
1956, five Zonal Councils have been set up. Besides· this, a North Eastern Coungil has be~n 
set up un.der )he fllo,:th ·E~stem, Council Act, 1971. , , 

5, 4 The Inter stat~ Council: and Its ,functlo,ns 

Reverting ,to article 263 (dealing with the Inter-State Council); it is not proposed at this place 
· to present a detailed discussion of its text. Limiting ourselves to the relevance of article 263 to 

the settlement of disputes, we would like. to draw attention to. the following features of the ; .- -1 ' . . . • ! f .·- •• • 

article . ·., , , ., , 

(a) , Where a_iticle 263 contemplates inquiry· in\o, and advice upon, .disputes between 
f?latee; Jt dge,s no\ bring with_in t~e scop_e of the ,articl,e, disputes between the Union 
and a State,- see clause (a) - though it does authorise investigation and discussion 

, of ~ubject~ of common .interest and the .making ?fl recommenda\ions upon such 
s~bjects- see clause (b). . . , : , _,, · , , 

(~) The functions of the Inter-State council (conte·mplated by the article .are advisory 
and repor11mendatory. , , ; •, 

5, § Scope for enlargement of article 263 

Even as articJe 263 stands at present, it possesses considerable widih and utility in regard to 
the matters dealt with in it. However, this Chapter is principally, concerned with one particular 
question arising,·out,.of th_e.treaty-making function, of the Uniqn. Legislation enacted (u.nder 
i!rlicle ;!(i3.) lo implement international,, lr!)aties can COVf;lf a~X subject - irrespective of the 
@neral 5ghei:ne of distribution of legislative funct,ions -•and ~an thus cover inter alia subjects 
in the State List also. , , · , . , , , 

' ' ' . ' . . 
, ~,, l 

1 
• I ·, ; ,~ • • : 

Th'1l cqn\[l~t [n '.which Article 253 came, to ,be contemplated. ~efer to A.G. Antan Vs. A.G. 
Canada (/'.'ilR 1937 PQ 82)_ 

' ,, 
Now, Jnis p~rtic9lar si\u"tion. may gr!!ate tensions or friction between the Uni9n anq the 
$late~- )'.q r~.~uce such tensi~n gdri~\iofl, a possi!Jl.e device mi/Y be to consult the Inter $late
Cpuncil,, bef!)!B the treaty is si~necl, whi!'ti may ,vitally _affect ,the i_nterests of States reg§rc!jng 
metters in ,lll_e §l!!!e list. Either fl ggn§!itutional _c9nv9ntion can ,~e evolved to that effect, gr, if 
negessary, ~rtigle 263 could be enlarged or clarified, to pelll]it consultation on the ab~v_e 
pglnt. ·, ;,, i , ' . ' 

1 Cf. S11talvad, Vnion, anti State Relations under the Indian Constitution (197 4 ), Page 100. 
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6.1 

-CHAPTER& 

ARTICLE293: BORROWING BY THE STATES 

Provision as to borrowing 

Article 293 of the Constitution makes certain provisions as to borrowing by the Centre and the 
States. While clauses (1) and (2) of the article make general provisions empowering the 
respective Governments ·10 borrow money, clauses (3) and ·.(4) of tile article raise certain· 

-interesting Issues which deserve consideration for the present.purpose. 

6.2 Articles 293131 and 293141 

6.3 

.. , ' 
. . 

Article 293 (3) prohibits a Stale Government frcim Incurring a· loan, where an existing loan is 
already outstanding against the .State Government, unless the Central Government gives its 
consent. Article 293 (4) further provides, that while giving consent under article 293(3), the 
Central Government may impose such co_nditi6ns·as.lt thin~ fit. · 

Likelihood of disputes 

· It has been suggested that the question should be examined whether the provisions referred 
10· above, may raise any legal disputes and, If so, which existing mechanism should be utilised 
or a new mechanism should be created, for the settlement of such disputes . . , . .-

· Primarily, it appears that such a·dispute can pos·slbly arise where -

• (a) the Centrai' Government .refuses Its consent to a loan contemplated by the State 
Government [article 293(3)]; O! · 

(b) the Central Government Imposes certain conditions, while granting its consent, 
and the conditions are not acceptable to th'e State Government [article 293(4)]. 

. . ' ' ' . 
6.4 . Nature of disputes 

(a) Generally, such refusal of consent, or Imposition of conditions t.o · be linked with a 
·1oan, would not raise justiciable Issues,• as the· decision of the Central Government 
would, In most cases, be governed by financial and economic considerations. 
However, It Is not Inconceivable that a State Government' inay' harbour a plausible 
9rievance, that the consent has been unreasonably refused or that unreasonable 
conditions have been suggested by the Centre Government. ·such· a situation could 
possibly be regarded as lnvolving·a justiciable dispute. ' · · 

(b) . If so; there should be available a mechanism for the settlement of :such disputes. It 
appears to us; that instead of creating a new mechanism for the resolution of such 
disputes, the matter could -be appropriately ·dealt yiith by the Supreme·.court.under 

·article 131 of·the Constitution. In 'fact wlienever a justiciable issue ·1s Involved, the 
-situation would necessarily be one where a question as·to the'"existence:or extent of' 
a legal righr is at·lssue ~!thin the meaning of article 131. However, the matter could, 
if necessary, be dealt with by a clarificatory amendment.of article 131 to cover such 

· disputes. · ' 
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7.1 

7.2 

{c) At the same lime, it·may be observed that if a.justiciable issue is not involved, then it 
would be appropriate if the matter is,settled by negotiations, rather than· by a judicial 
or quasi judicial m_echanism. -·, · 

, ·CHAPTER 7 

-
TRADE AND COMMERCE 

Articles·301-307 

'J; ,!_'.:. 

Articles 301-307 of the ·co~stitulion contain certain wovIs10ns as to the freedom of trade, 
commerce and Intercourse throughout India. The provision~ are --somewhat complex; and, 
because of the vital importance of economic activities in modem times, their application and 

.. interpretati_on co,uld ·conc~iv.ably lead to; dispute~ between the. Union ,md States .or between 
States inter se. · -, ... 

Separate study 

'' L • i i ,·sr •, . 

The Commis.sion ha~. on a preliminary Jtudy. of the relevant provisions formed the view that ·it 
would be more conveni~nt to deal with th~ ~~bject separately.· , ·'I • . . 

:··:1L· ~ .Jr. 

. .} .. 

CHAPTER8 
' ·,! . ' ,. :: - ' 
·POSITION IN CERTAIN OTHER COUNTRIES' 

8.1 Introductory 
. ,, 

The n_eed fo( ~.machinery for the adjupication of disputes 1betwe_er the federation and a State, 
or between the States of a federation inter se, was demonstrated by Dicey in his inimitable 
style. This is 'no longer a matter of controversy. But the.juris,di_ction,and pattern of the judicial 
organ, created for the adjudication_ •,of such disputes, can: stih ·vary,. from federation to 
federation. E~en .the nomenclature of the org~ns can vary - it' may be described as :·supreme 
Court", "Higl] C:9ur:t", or "Federal Court",, or "Tribunal", :or in any other manner. This ·Chapter 
does not prof~ss' to deal exhaustively with the federal judiciary •in other countries in all its 
aspects. But a few important features will be noted. · · 

8.2 · U. s:•11.·: the Supreme Court 

(a) 

(b) . 

' ' ' . ' !' . 
In the United States, disputes under federal laws are. adjudicated ·by federal courts, 

' while:11:iq~e- under'state laws will be adjudicated by State' courts, subject to appeal to 
the U,S. •Supreme Court• in c_ertain cases. The fed~ral judici~.ry in -the United ·States is 

· supreme;in' the execution ofthe Constitution.' · < 
The ;Constitution ,of the United -.States, in Article· Ill, section 2, defines the jurisdiction 

. of, the.Supreme Court. This includes - : 
' . ' . . 

' ' - 't 

1 In preparing this Chapter the material contained in Mr. Justice Venkataramiah and P .M. Bakshi. 
Federalism in India (1992), pages 141-154, has been utilized. · 
2 Cooper Vs. Haran, (1958) 358 U.S. 5. 
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(c) 

(d) 

(i) 

(II) 
(iii) 
(Iv) 
(V) 

· cases in law and e~ultyi arising.under !he Conslilulion, !he iaws of the United 
States and treaties made undedts authority; 
cases of admiralty and maritime jurlsdiclloh;-
controversies between two or more States; · 
controversies between a State and citizens of another State; and 
controversies to which the United States is a party. 

Judicial power of the U.S. Supterrte Court covers ariy case In which the United States 
Is a patty plaintiff, where the def~ndant Is a State. 

·.~;;1,_, .. •;1 .' ; ,.:.~ -•.: p 

Federal jurisdiction In respect of disputes between citizens of different Slates is 
wholly independent of the nature of the subject matter of such disputes. F6i 
jurisdictional purposes in the United States, a corporation is treated as a citizen of ttie • 
State of its incorporation. Corporations organised under a federal statute are not 
regarded as citizens of any State, unless the Congress,specifically so provides.' 

8.3 ,.. Constitutional Courts In U.S.A.-_., 

., ·. Besides, "the 'U.S. Supreme Court, there are· other ,courts created directly llrider the 
Constitution. These are known as "Constitutional Courts". Article Ill, section 1 of the LI. S. 
Constitution vests the judicial power of the United States In "one Suprilll)e Court and in such 

: inferior courts as the Congress may, from time to time, ordain and establish". In exercise of 
. , this' power, the Congress has established in following·constitutional courts:- · · 

, (a) 

. (b) 
(c) 

Courts of Appeal for each of the eleven judicial· circuits plus one for District of 
Columbia. · 
District Courts (89 + ·1 In District of Columbia + 1 in 'Costa ~ica). 
Court of .Appeals for the Federal Circuit (newly created). In It are merged (I) the 
previous Court of Claims, (ii) the previous Court of Customs and Patent appeals. Ir 

. hears appeals i!7 patent etc. cases from any District, .as well as appeals from the 
Claims Court and the Court of Trade. _ 

All these are "Constitutional Courts", under Article Ill, section 1, of the U. S. 
Constitution. ' · ' • 

8.4· Legislative Courts 

Under other clauses of the Constitution, Congress has set up Legislative Courts, such as U. 
:-S. Tax Court (hearing appeals from Treasury rulings on tax) and Court of Military Appeals. 
I' . , . -

8.5 Supreme C6urt:~appellate jurisdiction 

Under Article Ill, section 2(2) of· the U. S. ,Constitution, the Supreme Court has appellate 
jurisdiction with respect to law and fact and in omer cases, subject to such limitations as 
Congress may lay down. · 

8.6 CO!,JrtS of Appeal -

8.7 

Courts of Appeal (federal) hear appeals from federal District Courts sitting in their respective ' 
· circuits, and from-also tax courts and certain other courts. 

Distrlct·Courts in USA 

(a) 
~ 

!/ • .r 

District Courts .in the United States have original jurisdiction,_ in (i) all cases involving 
more than 10,000 dollars, where the parties are citizens· of different States, or (ii) the 
case raises a "federal" question. ' 

-----~,,--~-~ • t ...... ) ; 

3 Mas~n and Stephenson, American Constitutional law (1986), pages 14,15 .. 
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8,8 

_(b) A, "federal_" qµestion arises; wtiere a correct decision depend~ on the construction of 
.the Constitution, a law of the U ... S. or a treaty ,entered into by. the United States or 
where the case is an admiralty or'maritime·on'e. They have also jurisdiction to try. civil 
actions in which State.-are-parties;-;cas~=gainstc-the-federal-;-govemment and cases 
involving federal cri~inallaws· (e.raiing to se,rious crime~. _· ·• ,· · · , · · .. - . - . 

Australia 
. ' - .. - · ' ! •, "1" • • , / , •. ·• ' , ,;l , ' • 

In., Australia, disputes between the Commonwealth and a State, or between States 
. inier .se, are exclusive·1y\vithin·the ·~riginal jurisdiction of t~e _-High Court of Australia4 

(which is a national court and not a State court). It appears that ihe jurisdiction. of the 
High Court of Australia. in disputes between the two Governments is not limited to 

. disputes·involving public· law: it is· as wid,,.as that of the Supreme Court of India and 
'covers all justiciable disputes.''. . . , ·: ' . ' ' . ' .. 

(b) There has been established the Federal Court of Australia. But this Court does not 
· ''entertain disputes involving a 'question c'onceining federal~State relations, as'such. Its 

•. 'jurisdiction covers certain controversies· fn·administrative law and· a··/ew other disputes 
of a specialised character.5 

• -' '- • ·, • 
1 

" · • • • • 

8.9 · Federai'Court·/Au'stralla)· 

(a) 

(b) 

Australia has, since 1976, for the first time, a federal Court of generalised jurisdiction 
·and structure, that is to say, a court w~ich is structurally capable o/'exercisin~ ·an/ 
federal jurisdiction below the High Court which . may be conferred upon it. The 

'' Commonwealth Government, under. Mr: Malcolm Fraser as Prime Minister; made it 
plain that it favoured conferring jurisdiciion on, that Court, only in relation to particular 
matters of federal jurisdiction which (for policy or other, /easons)'were particularly 

··•suitable for exercise by ·a federal "dciurt; and; at- t~e·-'same'time strengthening State 
Supr_eme Courts by adding 'to their federal jurisdiction in certain _areas. · 

" . . . 

Following the setting up of' the . Federal Court· of Australia: various Commonwealth 
statutes have conferred, on that court, jurisdiction in a range of areas. It took qver the 
work of the former Federal Court of Bankruptcy and of the former Industrial Court. In 

· 'addition, jurisdiction ·was ·conferred on it in regard to· restrictive trade practices and 
consumer protection, administ,rative law, and a number of other matters. 

8.10 Canada 

(a) In Canada, the Supreme Court has (besides its .appellate jurisdiction) exclusive 
original jurisdiction' in disputes ·betwee'n the Federatjon and a. Province, or between 
one Province and another. 

Section 101 of the British North America Act authorised the establishment of "a· 
general court of appeal ·fcir Canada" and "any additional courts for the better 
administration cif the laws of Canada". Under the first.power, ihe Canadian Parliament 
established the Supreme Court of "Canada, with civil. and criminal appellate 
jurisdiction throughout Canada. The' present governing · siatute ·relating to the 
Canadian Supreme Court. is the Supreme i;;ourt Act (Revised Statutes of Canada, 
1970, Section 19). ' 

'· 

., ' 

, 
4 Section 75, Commonwealth of Australia Act. 
5 Para 8.9, infra. · ,. · · " • 
6 See papers presented at the 21 ' 1 Australian Legal Convention, (1981) 55 Australian Law Journal. 

853 . . . 

ill . 



'(br · · It may also be mentioned that since 1949; jurisdiction of the Privy Council by way of 
'., ' - ···appeal from'Canada has been abolished,7 ' , ' , ' 

(c) 

(d) 

(e) 

(f) 

' . . . ' - •: .-~ 

The Canadian S~preme' Court has: scime original j~risdlction, of which the most 
important component Is the power to 'determine questions· posed In "references" 
made · to the Court by the Federal Government. The reference procedure is not 
confined to constitutional questions, though It Is chiefly resorted lei, fof t_hat purpose, 
This is in contrast-with the. position in the United States, and Australia, where there Is 

, nbo. advishary
I
d· Juris'dictibn, 'Vali1i'ii~,'?f .Jlle, <;:anadla~· pro"'.i~ion, relating io reference _has 

een·up e . 

Si~ce 1978, in civil ,cases; ~i(~ppe~-1 to ihe Supreme Court of Can~da lie~. only with 
the ieave of the Supreme Court' of Canada or .with the leave ofthe:·Provincial Court oi 
Appeal or the Federal.Court of Appeal for Canada, , ' . · 

· In. criminal._cas'~s, appeal _to lhA Supr~me:C~'urt i~' mainly.limite_d to questions of iaw. 
.. Leave l,s re,quir~d- in. a, crirrinal case; _where there was no di~senilng opinion in the 

Provincial Court of Appeal.9 

In general, a full court is of the Supreme Court'of Canada,. though there-is power to sit 
in benches of three, 10 · • • · · 

_8.11 Malaysia 

(a) 

. (b) 

(c) 

(d) 

. Malaysia does riot have a syslel)l Cif dual: cllurtsJor;disputes· under_ federal and State 
laws. . . 

- The Supreme. Court of.Malaysia has 11 
-

(i) . exclusive .o~ginal jurisd_iction In disputes between the Federation and a State ' 
.and in regard to disputes between States; . , 

(ii) 
(iii),, 

, (iv) 

· reference jurisdiction; . . . • 
. appellate jurisdiction over,the High Courts; and 
. ,advisory jurisdiction. • 

High Courts .in , Malaysia have qriginal jurisdiction. in other cases under federal ,or · 
• State ,I.aw. . · 

lnferior,courts may be established by federal law. 

8.12 ·supreme Court (Malaysia) 

(a) 
,. 

From Jhe. angle _of federalism, the most important ju'risdiction of the Supreme Court of 
Malaysia 12, is its jurisdiction to decide disputes (i) between,.the Federation and a State 
or (ii) between two or more States. 

_(b) 

Wher~ the _di~pute is between parties ,,;entioned in (i) and (ii) .above, the jurisdiction 
of the Suprem~ Court is exclusive. 

. But, where the dispute i~.' between oth~r parties an~ inv,olves a q·uestlon whether 13 a 
· . law ·ma~~ by Parliament or by the Legislature of.a State is invalid on the groun'd that it 

7
.Hogg, Constiiutional Law of Canada, (1977) pages 40,121, 122.' 

6 
A. G of Ontario Vs. A. G. Canada, (~912) AC 571 (PC) .. · 

9 
Section 338, Criminal Code, Canada (as amended 1974 -1976). 

· 
10 

Bora Laskin, in (1975) 33 Canadian. Bar Review 469, 47,0. 
". Articles 121, 128 and 130, Malaysia (1957). · 

Recently, there has been some re-naming of the Courts. 

12 Articles 128 (1) and' ·/is (2)::Malaysia. 
13 

Articles 4(3), 4(4), Malaysia. 
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'(c). 

. makes provisi_on with respect to a matter with· respect to which Parliament or, (as. the 
case may be), the. Legislature of a State has no power io make laws, then 
proceedings for a declaration of invalidity of the law ~hall not-be commenced, without 
the leave of a judge of..the Supreme Courl. · 

I •· " . . . . . -\ . ., '. - . - . 
The object in giving ·exclusive jurisdiction to. the Supreme c;:ourt qf, Malaysia "is to 
ensure that a law may be declared invalid on this very serious ground, only after full 
consideration by ttie highest court in the land".14 

. ' . · 

8.13 Switzerland 

, In Switzerla.nd, the· Federal Tribunal ·decides disputes between the federal authorities and the 
authorities of the Cantons and also adjudicates upon allegations of •violation' of the 
Constitution. . ·· · 1 '.· ., .' • • · • 

8.14 The.Federal Constitutional Court In Germany. 
. ' . . 
. . . . -· 

The Basic Law ior the Federal Republic of Germany "- .the Bonn Convention of 1949 - was 
dr,ifted and formally apopted at a time when the influence of American constitutionaJ ideas 
and practice In (West) Germany we,e still very strong.,T~e Basic ,Lal'." stipul~tes, in terms, for 
the Institution of:jtidicial review in West Germany.15 Article 92. of the Basic Law provides for 

· the creation of a Fe,;leral Constitutional Court · (Bundesverfassungsgericht), and Article .93 
yoes oh to define the Court's jurisdiction in the following terms :-16 

, .. · . 

· "93(1) The' Federal C.onstitutional Court shall decide: . 

1, 

2. 

3, 

s: 

(II) 

on the interpretation· of this Basic Law in the-. event cif · disputes 
concerning the extent of the rights and duties of the highest- federal 
organ or of other participants accord~d independent rights by this 

· Basic Law _or in the Standing Orders (Rules of Procedure) of the 
highest federal organ: · 

· lh_ eases 91,~iff~rences of opinion or d~ubts o~ the formal a~d m_aterial 
compatibility of federal raw or Land law with this basic law,_ or on the 
compatibility •of Land law with some o\her, feperrl la,w, on the 
applicatioh qf the Federa) Government, of a, Lan_d G~vernment or of 
one-third of the members of the Bundes_tag; · 

~ . . 

' ' in ·cases of differences of opinion, oh the, rights and duties of the' 
Federation and the Laender (Stales),,particularly 'in thei execution of 
federal faw by the Laender (States)· and· in the ex~rcise of iederal 
suPervi~jor:,; · · ··.) ·:, :.:· · : ., . 

on other bubljc law disputes betwe~n ,the Federation 
1
and:u,e L~ender 

(States), between different Laender (States); o~ 'within ·a Land, in so 
far as appeat to another court is not pro\tide_d for; ;~ ? ;· 

', . -1 (~l ' 

in all other ·cases provide,d for in this Basic la~, 

' ' . 
Furthermore, the · Federal Constitutional· Court'· shall . act 
otheiwise ass,~nad to it by federal iegislation."17 

• • • ; : · 
- I ' : 

in cases 

' ' 

14 Ah Thien Vs. Govemment of M~laysia; (1976) 2 Malaysia Law Journal 11°~, 1 ~3 (Suffi~n. Lord 
President) · . ' ' 
15 Articles 92, 93, and 94, Basic Law (West Germany). _ . , 
16 MC Whinney, Constitution·allsm In West Germany (1962), pages 17-19. er: M! Singer, "The 
Constitutional Court of the German _Federal Repu_blic", 31 ICLQ 331,_ 33,8. , •. ·. • . · 
17 See G. Brinkman, "TheWest German Feqeral Constitutional C~urt; (1981_) P.U,blic law_i\3. 
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• 

Detailed-organization 
' ' .. ; .. . ' ~ :· - ' 

The detailed organisation, and also the regulation of the-mode of operation-and procedure of 
the Federal Constitutional Court In (West) Germany were"·left, according to Article 94 ·ofthe 
Basic Law, left to be settled by later federal legislation. This object was, in fact, achieved by -
the enactment:of the ·'special '.statute concerning the Federal Constitutional Court (12 March 
1951~- -

Views Invited 

CHAPTER-9 

VIEWS INVITED 

Views ~re in~ited Jr,orn interested 'persons and bodies on the-subject 'matter of.this study, as_ 
per the'Questionnaire annexed.' • ' · " - · - " · 

·1 • •• ,-;;: . • 

_,' 

' . 

·" ., I 

. '' 
1 

See Questionnaire a~riexecl tb this study. 
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' ',, 

1, 

2. ' 

'3. 

4(a). 

QUESTIONNAIRE 
. ON .. 

CONSTITUTIONAL MECHANISMS FOR 
THE SETTLEMENT OF INTE,R-STATE DISPUTES 

Do you iigre·e With the suggestion thai where the validity of a Central !aw is q·uestion.ed (even 
In a dlspule to which is not between the Union and a.State· or between States inter se) the 
Supreme Court should be vested with exclusive jurisdiction, by expanding the scope of article 
1 S1· of the Constltution?1 . · · 

Yes No . 
Oi · : . , 

Are you of the ~pinion that the purpose would be served by an apr,ropriate amend~ent to 
Article 139A enabling the Supreme Court tq withdraw, cas·es In which a Central legislation is 
questioned on grounds of lack of legislative competence: 

· Yes No 

Do ·you have any other suggestion to make regarding article 131 of the Constitution? If so, 
please give suggestions.· · · 

I • • I 

' 
Do you consider It desirable', that- where a treaty entered i~to by the Central Government 
concerning a matter in .the State list, vitally 'affects th·e interests' oi States, the Inter-State 
Council (article 263 ofthe Co'nstitution) should be consulted? ' . . ~ . 

, Yes · No. 
'I \ 

I ' , - . 

What kind 'of inter-sta\e lssu·es, you would envisage; are likely io · arise' in future having regard 
to the multi-lateral International trade treaties entered' iri'. to by the ·uni9n Government .and the 
context of the Wor_ld 1,rade Organisation? , , ' · 

' : 

I ., 
I -..,,-,---:-:-,:---c--,--,---+-.,...,--,---,---,-,.....,.~-.,.--c--c--'--c-,---,---,-----=----~ 

(b) What.mechanisms would yo,u cqntemplate fo_r resolutio,n of such_inter-state issues? 

. . r .. 

I • • • • • 
i • ,.,_ 

i 

' 

l', 
j: . 

' •! ' ,' I ~------c •. c-------,,~_ --. ~--------,----: --.~_-:,--;,-_ -, -------~ 
Do you share the opiriion that Article 263 even· as it now stands is comprehensive enough to 
accommodate and permit the establishment of the .dispute 'resolution· mechanisms which are 

(c) 

likelytoariseinfutur~? _,.,;.,.· ·• '" '·, " ' · 

1 Para 3.17 to 3.20, ~upra. 
2 Par!)graph 5.5, supra. 

Yes 
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5(a). Would you agree with th~ 'suggestio~3
- that in ~~ses where, with reference to article 29~(3) 

and article 293(4) of the Constitution, the.,Central Government refuses its consent. to a Joan 
requested by a Staie or seeks,to.-impose conditions whii:h:are ,not agreeable to the State and 
the grievance of ·the State, is that-the· action of t~e Central Government is unreasonable, the 
disputes• (between the two Governments),· should be within ihe jurisdiction of the Supreme 
Court and that the scope of article 131 of the Constitution.~hquld l)e amplified, to achieve that 
result? · · 

Yes 

{b) What should be the time-frame for resolution of such dlsput~i:'i 

(c) · Or should there be' a separate mechanism under Article 263 of the Constit~tion for the 
purpos~? 

'Yes No 

- 6. Have you any other suggestion to make, regarding constitutional prov1s1ons for the 
adjudication of disputes between the Union and the States or States inter se,. (not· being 
suggestions relating to articles 262 or articles 301-307 of the Constitution)'? Please give 
details. , 

Not more than 200 words 

., 

• 

'' 

., 
'. 

J, -: ' 

3 Para 6.4, supra. 
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S.No. 
1-2 

3. 

4. 

5. 

6. 

7. 

8_. 

9 .. 

10. 

ANNEXURE 
ORIGINAL SUITS UNDER ARTICLE 131°0F THE CONSTITUTION 

OF INDIA AS ON 14.06.2001 (see paragraph 3.14) • 

Matter No. & err 
OS 10-11/68 , 
State cif Orissa V~. 
State of A. P. 

OS 2/88 
·state of Assam Vs. 
Union of India 

OS 1/89 
State of Assam· Vs. 
Union of India & ORS-: 

'OS 2/89 
State of l,ikkim Vs, 

• Union of India 

. '· 
OS 3/94 · ·· , 
State of Orissa .Vs. 
Union of India . ,: 

OS 2/96 
State of H.P. Vs. Union· 

·of India · ,, 

OS 6/96 
State of Haryana Vs . 

. State of Punjab & ANR. 

Subject Matter .. 
Dispute between State of Orissa and 
State of , A.P. with regard to 
boundary/Territory, 

Dispute between State of Assam and· 
State of Nagaland in. regard to 
encroachment or :reserved. forest_s 
within the Constitutional boundary of 
the Plaintiff by the Defendant (i.e. 
State of Nagaland). ' 

Dispute is about boundaries between 
State of Assam & Arunachal' 
Pradesh. 

Present Status 
The Hon'ble Court vide its 
·order di. 30-10-2000 directed 
to list after six months, Listed· 
cin 11.07.2001. 

Listed on 18.7.2001 

Listed on 18.7.2001 

-Dispute between State of Sikkim and·, Constitution Bench Matter 
'Union ·of India with regard tci ·,the 
fegal rights of the State of Sikkim Shown in TL of 2001 . 
based upon State"of Sikkim Income.: Page653/ltem_ 16 
Tax Manual 1948 which is protected· 
by Cla~se (k) of Article 371 (1 )' of the ,' 
Constitution of India.. · · 

.,r ' 

Dispute, tietween _the State of Orissa :n;~_Hon'ble Co.urt vide its 
& Union (India· in regard ,to· the: Oraer daied 13.3.2001 
decisior of the Union of India o: sig~ referred the Suit to CB. 
the GATT treaty on 15th April, 1994 · Page 666/ltem 39 of T.L. 
arising .. out of Uruguay Round on ! 2001 •. 
Negotiation of GAT,. . "i,• , 
Dispute between Staie of Himachal ,, The Hon'ble Court vide its 
Pradesh and Unlon_'of lrdia,-Punjab,' _Order di. 20-11-2000 directed 
Haryana .. and ,Chandigarh · and to'. •: list the matter after ,2 -
Rajasthan with ·'regard to , the ' weeks to be · listed. ·;; e 
Plaintiffs share in Bhakra Nangal and · Summer Vacaiion. 
Beas Projects.' , .. · · .· ,:' ' · 

,f ' ,, •£;. 
. ,. .· ' ', ¼. 

'Dispute between ·State of Haryana : 'Shown in 7"L 1/2001. -~ 
.and Punjab with regard to re-~tarting :, Page 32/ltem 22'ofTL 2001, 
and completion of ST~ Canai Proje~t .: 
by the State cif Punjab and to enable 

.. the State cit' ,Haryana to receiv11 its : 
, share in Ravi an'd ~easWater~. " ' , , · :·, 

[, ' . 
OS 1/99 , Dispute between· State' of M.I?. and Th~ Ld. Registrar vide his 
State of M.P. ys. Union of India, Gujarat, Maharashtra,', Order di. 25.4.2001 directed 
Union of India & ORS. , :Rajasthan witti regard'to utilizatioh of· tci 'se'nd _the file to him' after 

Nanyiada Water. ·• SuMmer Vacation. 

OS ..... ./2001 , Krishna Water Dispute: 
State of Kamataka Vs,, 

.State ofA.P. 
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1. ,, INTRODUCTION•, · · · ·' I • 
I . ·_. ! • • '._. • 4 ,,.., ·•.:. • ·,-,r :1._;'·i:j . ,. ,' . 

Entering into treaties and· agre~ments, with -foreign. powers is_ ope of the.• aJ!ributes of 
State· sovereignty. ·No State can ·insulate itself -from the rest of the. world- whether _ii be in the 
matter of .foreign, relations, trade, environment,:. communications;· ecology or finance. This is 
more true since the end of the World War II. The advent ·or globalization, and the enormous 
advances · made in communi~ation and information techn'ology. have cjrendered il)dependent 
States inter-dependent. Every State has enterec!_into al)d is entering-ill)9 treatie_s -. be it, multi
lateral or bilateral ·- which have a serious impact upon the economy, and' the social and political, 
life of, its·. society:'. In ,spite of the fundamen)al imp9rtance· of th~-trea~-making power, it has

1 
unfortun;;itely received-very little attention in our c9untry, thoµgh;in m§lny·(?ther countries, good; 
amount of research and debate has ·gone into ii. :We in lnqia cannot afford to ignore !~is ~ubject 
any lon·ger, particularjy .because of the· experience . of 'W.T,O.. .(reaties. signed by _our: 
Government without consulting or without taking:,inlo confidence either' the Parliament or the 
public or, for that matter, groups and institutions likely to be affected ~dversely thereby. The 

· Agreements .signe·d- on Intellectual Property. Rjghts, /rade; agricultur\l. ~~d. serv\ces ar\l so far
reaching that there is a. body· of opiniof), which ,hone?tly thinks ttiat so,rne. of the provl~ions of' 
these Agreements· are adverse -to our, national interest - . so much .so that the Humari 
Development Report, 1999 published by, th§l U.N:D.F\ has·called.fqr '.a t~view - a roll back - of 
the Agreement on Trade-related Intellectual Property_ Rights (TRIPs) to prot§lc;:t the health of.the 
people and economies of the developing countries. At page 10, the ~eport says "Intellectual 
property rights Linder TRIPs Agreement need comprehensive review .to redress their perverse 
effects undermining food security, indigenous knowledge, bio-safety ancl access to health care .. " 
It may be that some pe9ple may not agree wifh the above opinion expressed iri the Human·· 
Development Report, but that is not the ii;sue. There cap be no dispute ;wi\h the proposition that 
the power to enter into treaties, agreements and -covenants/conventions has, in some cases, 
serious impact upon our economy, our security and· ttie ·life and iivelihocict ·of.our citize·n·s as such 
- whether beneficial or. prejudicial. It is 9 highly . potent power. Many other·· agreements · 
containing clause.shaving deleterious•effects upon our economy have also been.signed during 
the. Uruguay· Round of "frade N!,!gotiations. The questions we ·must a:ddress therefore •are:, to 
whom.does. this power belong - whether to the Executive or to the·Parliament? and if, it is. the 
power of. the Executive, whether it is subject to Pa°rliamentary control cir supervision? What is · 
the impact of treaty-mak1ng power conferred by :entry 14 of List I of the Seventh Schedule and · 
Article ~53 of the Constitution upon the federal structure·which we have adopted for ourselves? 
We may have to incidentally examine what is the position in other coJntries, whether common .. 
law couniries or others, and how they are grappling with the issues aris(ng in this behalf. · 

. - ' . '~ : ·1 ·1 ' • . ' 

2. It would be appropriate to, examine, in the first instance, the 11egal background. to our· 
constitutional· scheme, It is. well known .that Briti~h India had been following the British practice 
in the matter of treaty-making. What the British.practice is can betl!lr b!9 s!9! ou~ in the "'lords of 
Privy Council in its celebrated decision in ATTORNEY GENERA!- FOR CANADA Vs. 
ATTORNEY GENERA!:. FOR ONTARIO (1937 A.C, ~26 = AIR 1937. P.~1 .. :;). II said: 

- • I ,, - • l ' •• I 

"It will be essential to keep in mind the distinction between (1) the formation, and (2) 
the performance, of the obligations constituted by a Jr~a.ty,, usjf)g that word ;as 
·comprising any agreement between two or more sovereign.States._ Within the British 
Empire there is a well-established rule that the making of a -treaty is an Executive act, 
while , the performance of its· obligations, if they entail alteration of the. existing 

· domestic law; requires legislative action. . Unlike some other .-countries,. ihe 
stipulations of a treaty duly ratified do not within the· Empire,' by virtue of the treaty 
alone; have the force of law... .. · · . · i · · · ' .' :• . 

, I 
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Parliament, no doubt, has a constitutionaf control over the Executive; but it cannot be 
disputed that the creation of the obligations undertaken in treaties 'and the assent to 
their form and_ quality are the functfon of !lie Executive alone. Once they are created, 

· while they bind the State as against t~e other·_coniracting .parties, :Parliament may 
refuse to perform them and so leavfl ·t~e State in default. In a .unitary Sl<!le whose 
Legislature ·possesses imlimited powers; ·the :problem is simple:· · Parliament will either 

·; fulfill, or not, ·treaty obligations imposed .upon the State by its Executive. ·The nature 
of the obligations'does·not •affec!'the complete authority of·the L:egislature·,to·make 

''them lawifitsochooses.".' c. ·· - . · · · , ,, ,., _,.,. 
,;·•.:;. ,1·.;:,, '"··. , .. ,._ -

' • • ,,;._ '· ·:. ,1 •• 

It would be ·equally relevant to notice the ccintext-in1which the said observations were-made. -,The 
question ·oefor~ the-Privy'Council-concehied,tt)e ·competence of the• Federal power-to:Jmplement 
interriational·obligations in areas \:if'provihcial'ju'risdictionwithout provf11cial cooperation.· (It 111ay 
be remembered t~at.Cariada .is a federal State with a _di_stribution of powers between lh§l federal 
government and !tie Povinces)":' The'Privy ,council· held •.ihat· 'the' federation had no·• power to 
legislate in respe·ct of the matters,' which fell· within the exclusive-jurisdiction of the Provinces. 
Thi~ was.so'held in the light of S.92 of the British North America Act,.1867.' '/. : ·, • .. 

:; · 1 l . , - ' ,, ·- ··; 1 ~~ -. • 1 • 
.... j ' ~ - • ~, • 

. :i. it·would' b'e legitimate'to ·presume thai 01:1r Founding Fathers were :acutely- aware'·of I.his 
decision' an'd liaiie consciously provided 'for ·a departu~e therefrom. in ·two respects. Firstly, they 
expressly included'the treafy7making'power within:,the· legislative· competence· o( the Parliament 
(as I will explain presently) ·an_d",secor\dly· ilie{ incorporated Article. 253 :in· Part XI of the 
Cons'titu'tion. I niay ela~orate: ... -. ' C 

• - ', > -

4. . ,'Artide 246 effects a _distribution of legislative power between-the Union and the States, 
- Arti~le 246,(1) says:: · · · · 

" ... Parliament has exclusive power to make- laws with respe·ct Id any· of the matters 
enumerated in List ·1 iri the Seiteriih Schedule (in this-Constitution referre'd to· !JS the 
"Union List'').? · · · · - · : f : · 

Clause ·(2). speaks of the ·concurrent power of Parliament and State Legislatures· to· legislate with 
respect ,to matters in Concurrent List (List 111) while ,clause (3) empowers the State' tegislatures 

_ to legislate with respei:!'to matters in the S!ate List (List II). Clause (4) empowers.the Parliament 
to make laws with ·respect to Union territories .without· any limitation of division of legislative 
power.· · 

5. The· Seventh Schedule to the Constitution (which is -referable ·to Article 246) contains 
three Lists:' Union, State and Concurrent. Entries 13, 14·, 15 and 16 in the Union l.:ist are 
relevant, particularly Entry 14. They read as follows: 

.. , '- .,,, "- ' 

"13. Participation in. -international- conferences, -Associations and ·other·.; bodies. and 
· implementing of decisions rhad,:Hhreat. • · , · .·, ·... . .·, .-,· 

. . : !·1, .- : 

14. Entering into treaties and agreements with foreign countries arid implementing 
of treaties, agreements and conventions with foreign countries. 

• •J ·' 1 • > ..,, '1 ~ •• l, '• , ."., ' ••~ ; [ 

' -· · · 15. :war and peace. , · ·. , .. 
·16. ' · -Foreign jurisdiciion,. • · . 

• J ~ ' • I : ' ' ~• ';:° • • _'.I ,-, - ' 

Fn;im' a· reaaing of Articlf! 246 'along with the .-said ,E9tries, •it is· obvious that the _Parliament is 
competent to make ·a law ·with respect to !tie 'several matters mentioned in the above entries. ·In 
other' .wl'irds, '.treaty-making· iS .hot 'within •the· ·exclusive •corripete~ce of the Executive" It is 
squarely placed within the legislative .competence.of the Parliament:; · By virtue.of Article 73 of 
the Constitutio'n, however, the Executive power ·of .the Union extends; in the absence of 
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parliamentary legislation. to the matters with respect to which the Parliament has power to make 
laws subject, of:course, to constitutional limitations. It is well known that the Parliament has not 
so feir made, any faw regulatipg the procedure concerning the enteri~g into treaties and 
agreements.nor with respect to their implementation. Equally clearly,:-no(law has been made 
regulating the manner'in which the;Government shall sign or ratify the international conventions 
and, covenants. The:resulting:situation, unfortunately, is that it is left totaliy to the Exe, ,,:~e to 
not only enter into_ treaties and agreements but also to decide the mannerlin which they should 
be implemented, Jixcept where such implementation requires making of .a law by Parliament. 
And the fact _of the matter is that once the Executive Government enters _into a treaty, it would 
be, ordinarily spea.king, quite embarrassing for the Parliament to reject tlie treaty - more so in 
view of the provisions' of the Vienna Convention on the making of Treaties! which though not yet 

. ratified by' India (according to the information given by the concerned Minis\ries) indicates certain 
c consequences flowing from the>conclusion of a treaty. Theoretically _Sp!Jaking, however, it is 

always open to thEl Parliament to disapprove a treaty entered into by thei:Executive whereupon 
.the treaty will have to effect whatever. Moreover, if any treaty or agreement violates any of the 
· provisions of the Constitution, it would be totally incompetent and ineffective and even the 
Vienna Convention-would not stand in the way, as explained hereinafter. · 

' ' 
6. Now, let us turn to.Article 253. Article ;153 is one ·of _those set of Articles, which provide 
certain exceptional· situations in wt,ich the Parliament can legislate with respect to matters in the 
State List. Ordinarily speaking, Parliament cannot make a law with resP,~Ct to a matter in State , 
List. S~te Legisla\yres alon\l have \he exclusive power to legislate ,)','ith respect to those , 
matters. Article 253 reads:- · 

",i \ 
,. 'Notwithstanding anything in the . foregoing provisions of . this Chapter, 

Parliament has po~er to make any law for the whole or pny part of the territory 
of India .for' implementing any treaty, agreement or C0_!1i"ention with any other. 
country. or coµntries or any decision made at any in\ernational conference,, 

. ass9dated or other body." : • 

' 
This Article _empowers the- Parliament to make any law, for the whole or ,any, part of the territory 
of india, for implementil)g "any treaty, agreement or convention with any, o\her country or 
c_ountries 9r _any decision made at any international ~onference, association or other body." 
Conferment of this power on \he Parliament is evidently .in line with the power: c_onferred upon _it • 
by Entries ·1_3 .and 14 of list .I.· The opening words of the Article "Notwithst_anding a,nything in the 
foregoing provisions of this Chapter" mean that· this power is available to' Parliament 
notwithstanding the _division of power between the Centre and States effected by Article 246 
read with the Seventh Schedule. In the light of this Article, it is evident: the situation.similar to 
the o~e arising.in Canada1by virtue of the 1937 decision.~fore-mentione9,

1 

may not arise. 

7,. · •, After .the commence.ment of tne Constitution_, quite a le:," cases hav~ arisen where the 
Supreme Court had to interpret Entries 14 and 15 of List I of the .Seventh Schi,dule and Articles 
73 and 253. While, it would not·be necessary to refer to all of them, it, would be enough if we 
refer to the decision of the Constitution Bench in MAGANBHAI ISHWARBHAI PATEL Vs. ·· 
UNION S)F INDIA (1970) 3 SCC 400 = AIR 1969 SC 783). In vi,iw of afb_or?er ,dispute between 
India and. Pakistan· in the area of the Rann of Kutch, the matter was. referred by both the 
cou'ritries to Arbitration: According to the award made by the Arbitratdrs, Kanjarkot and a few 
other, . villages fell .to. Pakistan. When this award was sought. to be given 'effect to by the 
Government of India, certain persons approached the Gujarat High Court ques\ioning the power 
of the Central Government to, what they called, ceding a portion of the territory of India .to a 

· foreign power. The,mat\er was ultimately carried to the .Supreme Court .. The majority opinion 
was rendered by M. Hidayatullah, Chief Justice, on behalf of himself, V. Ramaswami, G.K.Mitter 
and Grover, JJ while J:C.Shah, J delivered a separate but concurring opinion. The Court held 
in the first instance ihat it was not a case of cession of territory, but a case of identifying the. true 
border between two States. While agreeing that ·cession of territory cannot be effected without 
amending the Constitution, the Court held that such a course was not necessary in that case. In 
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the coursE,1 -of the Judgment, however, the court went into and discussed-Jhe treaty:making_. 
power in view of the fact that Government of India had entered into an agreemenLwithPakistan 
to refer the dispute to third party ·arbitration.-· (M. Hidayatullah, Chief Justice, prefaced 'his 
discussion (para - 24) thus: • , , . ,,, 

' 
"A treaty really concerns the political rathJr than the judicial wing,of the' State .. , When a 
treaty or an award after arbitration ·comes into existence, it has tb be. implemented and 
this can only be if all the three branches of Government to wit the Legislature, the 
Executive and the Judiciary, or any of them, possess the power to implement if If there· 

, is any deficiency in the constitu_tional system it has ·to be removed and the' State muljt 
equip itself with the necessary power: In some jurisdictions; the treaty · or 'the 
compromise read with the Award acquires full effecrautomatically in the Municipal Law,• 
the other" body of Municipal Caw notwithstanding. -Such ·treaties and awards are !self
executing'. Legislation may nevertheless be passed in aid of implementation but is 
usually not necessa_ry." 

8.. The learned Chief -Justice then referred to the legal position in U.S.A., France (under 
1958 Constitution), U .K. as also to_ Section 113 of the Indian Evidence Act, 11872 and . 
obser.ved:-

,9. 'The Constitution did not include any clear direction- about treaties such as is to be found 
in the'United States of America and the French Constitution.') ,.:,. · 

10. If I may say, with th·e greatest respect at my command, the above statement of law does 
not appear to take notice of the effect of placing the treaty-making power in._the Union List which 
necessarily means that Parliament is competent to make• a law laying down the manner and 
procedure according to w~ich treaties and agreements shall be entered into by the Executive as· 
also the manner in which they shall-be implemented. ·11 b!Jars. repetition, to say that under our 
Constitution, treaty0 making power is not vested in the Exec'utive or the President'- as has been 
done in some other Constitutions. It is squarely placed within the domain of the Parliament. 
iheoretically spe)ing, Parliament can by ·making a law prohibit the- Executive to enter into ·a 
partic-ular treaty o· a particu-lar kind of treaties; similarly, it can also di-re-ct the Executive fo e~ter_ 
into a particular reaty or may disapprove. or reject a treaty sign<>d ··and/or ratified by' the_ 
Executive. It is a ifferenf matter that Parliament ·has ·not chosen 'to make a lgw in that'behalf, 
leaving the E_xecu ,,ve tofally free to exercise this power in°an unfettered and.(! i ;P:./say'so, in 
an unguided fashiqn. · : 

11. -- The learned Chief Justice then referred to Articles 1, 3, 73 and 253 as·weli" as Entries 14 · 
and 15 in List-I of the Seventh Schedule and to the earlier decision of the· Court and observ·ea:- · · 

' 
"The ·prece;dents of this Court are clear only on one point, namely, _that no cession of 
Indian territory can take place ·without a constitutional amendment. Must a boundary 
dispute and its settlement by an arbitral tribunal be put on the same footing? An 
agreementito refer"the dis·pute regarding boundary involves the ascertainment and 
representation on the surface of the ·earth a boundary: line dividing two neighboring 
countries and the very fact of referring such a dispute implies that the Executive·rriay do_ 
such acts as a_re necessary for permanently fixing the bpundary. A settlement--of:•a• 

· boundary dispute cannot, therefore, be held to· be a'cession of territory. It coniemplates 
, a line of demarca_tion on·the _surface of the earth. It only seeks to reproduce _a· line, a 

statutable boundary and it is so fixed. The case is one in wliich ·each contending State' 
ex facie is uncertain of its own righis and therefore'consents_ to ·the a·ppointmehFcif an 
arbitral machinery. Such a case is- plainly distinguishable from a case of cession of' 

_ territory known to be home territory." ' · • · • 

12: Shah J. who delivered a separate but concurring judgment dealt specifically with Article 
253· and made certain observations which are relevant and which consfitute the basis for- t~e 
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'" 

r, 

judgment of the Bombay High Coµrt in P.B.Samant v. Union· of India (1994 Bombay'-323). The 
facts and the ratio of·the judgment of the Bombay High Court deserve a closer look inasmuch 
as it deals directly with _the i~sue discussed herein. 

13. It was a petition filed by certain public-spirited individuals seeking the i~suance of a ·writ 
of mandamus restraining the Union of India from entering into final treaty relating to c· r,~el 
proposals • without obtaining sanction of the Parliam(;ln,t· and State ~egislatures.: The contention 
was th·at in exercise of its executive· power, the Uiiio'/i · Government cannot trench upon the 
matters in the· State · list. It was submitted that Dunkel proposals dealt with subjects like 
agriculture, irrigation, cotton and other matters which are within the ex~lusiv~ domain of the 
states. It was submitted that the said proposals will -also affect the maint~nance of roads,, 
bridges, communication etc. which too are in the state list. It was therefor~ contended that 
unless the consent of the states is obtained; the Urion Government C<!nnot enter into any 
agreement on the.said ·proposals which are being discussed as part of Uruguay'Round of Trade 
Negotiations under tlie auspices of GATT. In reply to these submissions, tne Union of India • '~ 
relied upon article 253 of the Constitution and the decision of the Supreme coyrt in Maganbhai: 
It was submitted that not only the Union is entitled to enter into treaties by vi[\ue of Entry 14 in 
list 1 of the seventh Scheduled to the Constitution, Parli_ament alone can alonelrnake law.to give_ 
effect_to suchJ1ea!ies and international_agreements. Reliance was pl~~ed par;ticularly up_o~ •th() 
following observations of Shah <,I. in his separate but concurrent opinion in Maganbha1: The
effect of-Article 253 is that if a treaty, agreement or convention with a foreign State deals with a 

_subject within the competence of the State Legislature,' the Parliament alone has, 
notwithstandirig Articie 246(3), ttie power to make laws to implement the treaty, agreement or 
convention. or any decision made at any international conference, a~socia)ion :or other body. ·In 
terms, the Article deals with legislative power; thereby power· is conferred .upon the Parliament 
which it. may not otherwise possess: But.it does: not seek to circumscribeithe extent of the 
power·conferred by Article 73: If, jn consequence of the. exercise of executiv~ power, rjghts of 

· the citizen or others are. restriced or infringed, or laws are modified, the exercise of power must· 
be supported by ·legislation : where there is· no such restriction, infringement of the '"right or 
modification of the laws, the executive is competent to exercise the power." I ; · 

' ' . I' 
' . - 'I' 

14. The High Court agreed Vfith the f;l.espondents. Relying upon tne obse,Nation-~ of Shah J. 
quoted above, the.High Court held : 'The observations made by the learned Judge establish that 
the executive power confi:irred. under Article 73 is to be ,read al orig with the: power conferred 
under Article 253 of the Constitution of India. The observation leave no mani,fr.of doubt th9t in 
case the Government enters into treaty ,or agreement; then in respect of impl¢111ent_ation thereof, . 
it is open for the Parliament to pass a law which deals with the matters which are in the State 
list. In case the Parliament is entitled to pass laws in ·respect of matter ,iri the Stat~· list in 
p,ursuance of the treaty or the agreement, then it is difficult to appreciate how, it can be h!)ld. that 

. the Central Governr,ent is ~~\ entitled to enter into treaty or agreement which /affects the 'matters 
included in the State list." · i 

, I 

•'i '1 , • 

15. Thi;! Division Bench also dealt with the-further submi~sion of the lear:h~d counsel for the 
petitioners to the effect that the· decision of the Supreme court in Maganbhai ,on Article 73 and. 
253 should be understood as limited ·only to those cases where the treaty at agreement. ·covers 
matters which are in the• Union List or in the Concurrent List. In particular'they relied upon the 
proviso· to Article 73 which'says that.the executive power. referred to in sub-clause (a).'of clause 1 
of that article "shall not, save as expressl)( pro"vided in this Constitution or in !any laW made by 
Parliament, extend in any state to matters with respect to which the legislatur~ of the state has 
also power· to make laws." • The submission was that'· the· executive power of the Union 

• • • • ' I 

i 
• I 

'Arthur Dunkel was the chairman of the Uruguay Round of GATTA negotiations until he'was replaced in 
1993-94. . ' 
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Government cannot extend to matters. in the State List.. This argument of the learned counsel 
was· rejected holding, "it is difficult to accede to !he contention 'that though the Parliament has 
power to enact laws in respect of matters covered by the State list in pursuance of treaty or the 
agreement eniered into with foreign countries, the executive power cannot be exercised· by 
entering into treaty as it is likely to affect the matters in tne State. list." · 

16. The Division Bench noted the submission of the learned counsel for the Union ·of India 
that the treaty in question wa·s not a self.:~xecuting treaty and that the provisions of the treaty 
can be given effect to only by making a law' in terms of the agreement/treaty, the Court finally 
observed: "the issue as to whether the Government should enter into a tr~aty or agreement is a 
policy decision and it is ·not appropriate for the courts in exercise of jurisdiction under article 226 

. of the Constitution of lridia to disturb such decisions:• 

Kinds of Treaties 

Tr.eaties are of .two kinds: 'first category treaties are thci§e Which ·become .binding as a , 
result of ·signatures affixed at the completion· of the negotiations. Examples of this kind of 
treaties are,simple bilateral agreements. Then there are treaties which require a further step to 
be .taken after the text ·has been established by signature before the treaty will take effect, 
whether by way of .ratification or by legislation, as the case may be. Examples of this kind of 
treaties are the multi,lateral treaties which are generally far· more important than the simple · 
bilateral agreements. .As has happened in the case of Uruguay Round of Trade· negotiations, 
held under the auspices of GATT, a Final Act is prepared, at the end of, the negotiations, · 
recording the result of the several multi-lateral treaty. negotiations, .which is ·signed by the 
delegations of the participating countries. The signature of the treaty, which is usually subject to · 
subsequent ratifications, follows later. As a matter of fact, multi-lateral treaties routinely provide 
for ratificatio,n in case of those who have signed the treaty and for accession in case of those 
who have not signed the treaty. . · 

18. · Since 1980 - that is in the year in which the Vienna Convention on the .Law of Treaties, 
1969 entered into force, as ·contell)plated by Article 84 thereof - all aspects of treaty-making are 
regulated by the said Conventio/vOf. course, it is stated that India has not yet ratified the same. 
Fven so, its prov•sioris do deser,e notice. Artide· 27 of the Convention stipulates that the States 
carinot be ex~.:.~2d er be i .,fieved from compliance with the treaty entered into by them on the 
basis of or by reference to inadequate.national law.· This -rule is however subject to Article 46. 

· which says that such a plea is availc:L;/e in case the violation of domestic law "was manifest and 
concerned a rule of its (State's) internal law of fundamental importance." This wou/d·mean that.if 
the-Union Executive signs any treaty which violates any of the provisions of our Constitution, it 
will be a good defence to. the binding nature of that treaty .. (Article 18 obliges the country which· · · 
has .signed the treaty-from taking any action pending ratification of the treaty, which runs counter 
to,the tn,aty.) It is·thus evident that any treaty or.·internatlonal agreement entered into-by the 
Union Execl!live beyond its power (i.e. ,power conferred by Article 73) or in violation of the 
constitutional limitation indicated hereinbefore, is only not.bin9ing on,lndia,,it ,is unconstitutional 
and inoperative. To be more specific, any treaty signed by the Union • Execu!ive concerning or 
affecting .the entries in .the State List, or the· Concurrent List in the Seventh. Schedule to the 
Constitution would be incompetent and unenforceable since its executive power does not, extend 
to matters in State or Concurrent List. Also because, no law has been made by the Parliament, 
as contemplated by the proviso to Article 73(1 ), extending· the executive. power to State or 

'Indeed, the use of the word "also" in the said proviso indicates that the execu.tive power of the Union, 
may not be available even with respect to matters within the Concurrent List. 
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Concurrent List In the matter. of. treaty-making, 
respect of matters In State List. . 

assuming th~t Parliament can do so even. in . - I . 
. ' ~ . ' 

19. Do ~e. know the number -of treaties, conventiohs and covenan.is thai hav~ be.en entered 
into since Ward War II - leave aside the. earlier period? 1 Accorcling to;!former·Australian 
Governor General, Sir. Niniari Stephen, it is notJess than fifty thousand.· . tirue it is, ,this is an 
inescapable - if not an inevitable - Rrocess, as -poi~ted ou! ,\)y th_e Prime Mini~ter _of New 
Zealano Mr, Bolger, who said on 6th June, 1997: . :I 

. - ·.· ' :\. 
"We live in·a globalised world economy .. -.. lndividuai° cou~tries, ~o matter how large or 
powerful, cannot themselves deal with such transnational issues a'.s climate change,· 
capital ,flows, resource·conservation and drug trafficking ..... The roi~'of Government in 

·1nternatlonal relations is increasingly one ·of identifying and aligning. self-interest with the· 
values- most.of its electorate hold to b'e im ortant and then rotectin and 'ro'ectin 
those values into its dealin s with other Governments and International or anization ... 
ln_al'] inter-dependent world, 'pure sovereignty --the complete controH>f one's own, aff irs 
.., is not possible." · '.i 

• ! ' • ' ; . • I,] . . • 
20. It cannot be denied that these treaties are eating into the power of !he nation/states to 
manage their-own affafrs .aQd_.are correspondingly enhancing \he p_ower,of th,\) market _and multi
national coiporations. Those thoys,mds of treati~s ,and othe,r internation~_!· agreemef)tS and 
de9larations have the effect of jtransferring partially, by the nation,s lh,flhlselves, of their 
sovereignty in' recognition of their inter-dependence on one another and thEili· ~bsolute need in 
today's world to. relate to either nations ·and to do so in part through the rneci'ium of international. 

' - ,. t - - " ' 
treaties and conventions giving rise to new international law and a growth of·.cbmmon-form )aws.' 
<;)ne ll~<!mpl~ )s the TRIP~ Agreement whereunder all the memb1,r1 c9unfries _are obliged, to 

,_change their nation~I laws to,accord with t~e)\greement, wt)i~h is largely.Ratterned upon,y,s. 
laws. . , ·:• : ... ,.: .. 

: - , !JI~ 1 , • ; I, . , :1 ' . _,. , , , , . J ' 

. 2,1·. . The c9re _i~s~e: ·,in·our systef!] of Government, as on today, !s nof :whether,_tt,e _S1ate 
.Sovereig~ty i~/estric_ted-,by t_hese treaties, but ,wh~lh!;[-lhe exercise of St~te. sover~_ign!y;. (i..e. · 
treaty-making), by th~ Executive Government :restricts. the_ parJia,meritar:,:j sovere_ignty. to, -?f1·, 
ura~ceptabl~ exten(.1•• It .is my respe~tful subryiission lt)cjt it- d9es., M~qt,01 these 1 t~eaties:, 
particularjy mu!\il,ateral -treati~s . concerriing ,trad,e, ,in,vE,stment, patents, .s~,i:yt~s and, agricyJtur_e: 
are bound to haye perasive 1!f1d ,signifi_canUmplication,? for o~r leg_al and':~~rninisjr~ti,ve sy~tem,; 
our economy and on :th,e individual right~ of the i:i\i~ei:i.- indeed, for o.u~ corstit_utional etho~ a.s . 
such. This, n~, dol.l9t•,'.is. ·11appe~ing jp m<l_nY,-other .~o\Jntrie~ too. '1nd if;i9 .. precis~ly,for_ thi_s 
reason tl]at th\)re is ,tonc.~rn'_al_!· over the_ v.:o,rld )hat,..the practice whereµrj9er the tr_e~ties are: 
entered into .by·thef !c?,<~cut1Y,ef,w1thout ~1grnfic<Jnl- Parliamentary or py,bl1c.1n".olvement.1s,-,not,only, 

. undemocrati9 t;>ut aliq -~(lnge1r9us.,. It _is be_ing: felt- gen\)rally by jurists all ov~,i; the world. that.the: 
Parliament and' !lie public mus.I- be involved more. and more in· the process ,of-treaty-making·• 
because it. is ,ultimat11y'.\he :peclp'le whose rights an:d. entit!em·ents :are goi~g tci 'be· affe_cted b/' 
these treaties. Indeed, in, New Zealand, .a BilL called•New Zealand I International L'egal 
'• J' , ' '-, ,. ' ., • - - , • - - •' • • • I ' e ' 
Obligations, Bill, ,.1997, .was ,introduced which ·.seeks ,to· provide for parliamentary approval of· 
treaties and :requir~~jth~ (vijnl~try, cii ForE!ign Affairs a,nd Tracie furth!lr to' irform the House·: pn! 

.. the p'rogress ,of. !tie }reaty: rie_gotiations, p.irticu,larly_. the fl1Ulti-lateral tre_~,ties. But, }hen, t~e. · 
question arises: is •it possible for the Parliament, having regard to its man'her .of functioning,, to, . 
look into ancl approv~ or (alify epch of.the lrE!<ltiE,S a_rj~ agreements wt,ich 'the Executive, has to' 
ente,r._into,-ii:i:1t~e,. c9~1~e _of -its: inti=rnational' 9Ela_lings: \ ,:o elaborate, the. cqr,tls_sue, the severnl 
questions th~t ,imse, in. this bepalf ~re: . (1) ,Wh1c;:h l\eat.ies are deeme,d to bei.~J,tt!c1_e~tly important 
to be referred ;to the, Parliament? (2) Wl)o 1s to determ1re_the 1mport,,.nce of.13· particular treAty _for 
being, referred,.to t~,!l ~?rliament? (3) At wt,_~! stage, s_hould the Parl.i_amentf?.rne- into the;picture 

· - whE!the_r.bef9,e entering intb the tre9ty,or:~fter it is ~igned but beior.e it isfaiified or. only when· 
a legislation, is required to be ,made to give eff.ect to the treaty? ,(4) , Wbai form should the 
reference, tq,parlial)1ent l)e.-, should it be subject!ld to: a positive resolution pf'appsoval qr- ,sh9uld 
it be provid~l:l,;that the treaty,be laid b,efore the House for .a partic:ular-p~rio,d, on the :expiry of 
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which the Parliament mustbe deemed to have approved it tiy default and so on? Some jurists 
have suggested a middle ground which seeks to balance the power of ·Executive to freely make 
and execute an international agreement with other nation States and the requirement of an 
ini:r€lasing Parliamentary involvement. .An Australian ·Jurist, Naylor says: 

• '. _. ➔ 

'The object of the reform process should be to ensure that the Parliament is a~le. to 
participate in the pro.cess- in' a way. ·that ensures that the commonwealth (Executive 
government) is not unduly ·hampered in• its ability to participate in foreign· affairs and 

. meet its_ international obligations." · 

22. ' In this connection, we must take note of a practical problem - what I have referred to 
just now as the manner of functioning of Parliament - that the Members of Parlia,!llent are 
exceedingly busy - in any event, busy with matters· of momentary or local' concern and that it is 
extremely difficult to persuade them to read .and absorb, ·let alone evaluate, the contents of all 
the ·treaties ~ith which our country may be concerned. Do we not know that even such 
extremely important matters as the budget proposals are very often approved by applying the 
guillotine because most of the time of Parliament is consumed by less important and sometimes 
topics of no relevance to Parliament - apart from frequent shut-downs. 

. ~ . 

23. Before proceeding to exainine the issu:: further, it ·would be appropriate to notice the 
practice obtaining under several country-jurisdictions in the world. 

- . ' -

(ii) AUSTRALIA 

24. It would be approp_riate to begin with Australia since it is not only a common iaw country. 
but also a federation. The Australian Constitution Act, 1900 provides for distribution of powers 
between the Federal· Government and the States.' Under Section 61 of the Cr,: ,~t,tution, the 
power to enter into treaties is an Executive poy.,er. Even so, the Prime Minister of Australia 
-announced in the Parliament in the y~ar 1961 th.at henceforward.the Government will lay.on the 
table·of both Houses texts of the treaties signed for Australia, whether or not ratification is 
required, as well the texts of those treaties to which the Government is contemplatlng accession. 
It was stated that (he· Government would not, as a general 1ule, proceed to ratify or accecJe to· a 
treaty until it has been· laid on the table of both· Houses for at-"least' 12 sitting days. Be ttiat as it 
may, a practice has developed in 'that country_ w)lereunder Australia would not ratify' a treaty or 
accept an obligation under the treaty until appropriate domestic legislation is in place in respect 
of treaties where legislation is necessary to give· effect to the treaty obligations. ·several 
proposals hs·;e been made by groups of P,iirliamentarians to provide for· greater overview by . 
Parlia,;,~nt of the treaty~making power and alsci'to identify and _consult the-groups which may be 
affected by the treaty. All of them are strongly' critical of the laqk ·of transparency in the treaty
making process. One of the NGOs in that country, namely, National Farmers Federation has 
suggested that not only the treaties shoula be laid on the tal:ile of the ,House before they are 

• fina_lizeif but the text of th·e treaty should b.e ·accompanied by a statement clearly setting out the 
important treaty obligations· being undertaken· by the country thereunder, what effect the treaty 
will have on the Australian national interests including economic, social and environ(nental and 
-the exient of consultation ·already held by ·affected groups and so on - impact assessm·ent 
statement, if one can call it, for short: · · · · 

. . 
25. ·rn- May, 

0

1996, the Foreign Minister made a statement to the House of.Representatives ·· 
outlining a new treaty-ma.king process. According to this, the treaties wHI be'tabled' at least for 
15 sitting days, after signature but before they are ratified, to allow for parlianientary·scrutiny. 
This arrangement was to apply to ··both bilateral and multi-lateral'·freaties and to their 

· amendments. ·Where tiowever· urgent actio_n has to be taken; a special procedure was d_evised • 
under. which the Agreements will tie .tablep in the House as soon as possible with an explanation 

_ of reasons for-urgent action. Further, the States wili' be consulted before entering into treaties 
and 'any particular· information about the treaties will be placed before the Premiers and 'Chief 
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Ministers' Department.- The Gqvernment has also agreed in principle to append a statement 
. indicating the im.pact . of the proposed treaty to the papers laid .before the. House. A joint 
. Stapding Comniitte~ oh )reaties was established comprising Member~ of both· Houses and_ 
COl)Sisting. of Federal and State• Officers. who ~hall meet twice every year anc:ll consider and 

report,uj:)onthe tr:a·t'.es tab!~d bef~r7_t~e House; . . . , ·1 __ · _ . ·_. - _ 

26. . In the year"1997, a Bill was introduced in ttie Federal Legislature mainly with a view to, 
partially affirm and partially supersede the decision of the Australian H_igh Cqurt )n MINISTER ' 

· FOR ·IMMIGRATION AND ETHNIC AFFAIRS V. TEOH (1995) 183 CLR•. 273. ljhe
I 
said dec,ision 

enun.ciate.d tw.o prnposi!ions: (a) t~a.t unde\ ttie Australian co_nstit~tional ~:ystem~ a treaty_entered 
_ into_by _the federa_l gov!lr~ment does rot become a part of domestic law,jand i~ not enforceable 

· RY courts_.until;legislation,!s_und~rta_ken-by competen_t legislature in. tha\/1beha~ and.{p) a t(eaty 
'. or_ an International Convention(C9venant signed/r?tified by the. F_ederal I_goverrme_n_t :gives rise_ 

to-a legitimate expectation at law that could ,form the basis fqr challen,ging ~n administrative 
decision. The Bill was-intended to affirm (a) and to : oveHule (b). It is not knol"n whether it has 
.been made into an·Act. ' 

i! 
it 

l 
I. 

FRANCE: -ii • . . • . • ij I ,. • 
. . I, ' : . ; . '. 

(iii) 

27. The power to conclude treaties is vested in. the President of 111.e Republic by virtue of 
_.Article_.!i2 of. the _French· _Con_stituti~n. _ The· _t'resic:le~t nqt ?nly negot,ia)~e- bu\ also, r~tifies the 

, treatIes,on his own. The.,role,of the Par!i.,it:1ent appears to be quite res\r/c!P.d. Accord!ng to the 
saiq article, the. P.arlii;!ment c~111es · in!o picture on!}'_ in the _.case of certijifl types,. 0/,i treati_es and 
that t_o9 ,after the, terms. of ,the treaty ,_have been d_ecided upon. , _Even

1 
then, ·th!! ,Parljam,ent's 

··power}is only to ap~r6ve oi reje_ctJts-r$tificatlcm.' The typ~s 61 treati~.s c:9r~em_p1al¥a in 1-.~icle, 52, 
-include peace trei3lIes, trade treaties, human ng!,ts treaties and treaties1 ceding, .e~changmg or 

. adding territories,.. Article 55 of .the French Constituiion. indeed provldeisjthat-'coricluded treaties 
do not: require impieinenting' legislation in orc:ler· tci 

0

be 'enforceable. O?ce· ~ tr~aty has come 
into/force,, it'overrid~s-any conflicting' domestic'legislation-even_ if such. legislation_ ,happens to be 

. passed subseguent.to.the rati_fic_ation 9f the treaty.;. ,·. · 

UNITED STAl'ES OF. AMERICA:. 
'' . . 

, • •, ~ .. , • · .·>i-- • ,; r,:•·,-n·► •,. ,: • •.,, -_·(', ;1•.· ,. ,· 

28. . /.\rticle, II, Section 2 .of .the _U.S._ Cohstitulion, ·which deals ,
1
with the powers of the 

'President,' siaies:_ inter alia, '.that itie Rresideni'is_'.empowerei:i '"by ~.Q~-,w,ifti_,th1,Advice and: 
consent of the,.Senate, to make Tres1ties, provided two-thirds of the Sen,a\ors pres~nt concur ... " 
The Presidenl'initiates and conducts negotiations of the treaties and .. after signing;them, places 
.them before Senate for its'"Advice ana Consent". )he'l\\to ta·mous'·in'sia~·ces in which Senate . 

. refus_eil to ratify, 9r approve 't~e treaty sign~d',by' tHe'. pie~,ident are .(al, \he Tieati of Versailles 
concluaed at the end of World War I ·and ·(b) Ccirriprenen'sive:Test Bar\ treaty on nuclear tests .. 
President, Wilson, w_ho was indeed _the movii-\g ·spiiit ·behind the 'versai!l~s . treaty,. signed the 

.treaty.together, with allied nations.but when it was.presented to-the.Senate, it rejected.the ·same 
, .:., eff~~iively, wl\liprawing U.S.A. ironi Europe~n -~ffajrs u'nt\1,:th~'. d~velop;~e,pts, iii ,'G,\irmany ~nc!er 
·i,iitler. brought it 'back 'into· it., .Even ,the CompreHensive'.Test Ban :on nuclear te_sts (CTBT) was 

·,the. ~~ndiwo'.k;-9( the gr~sid7nl, Clin(on, ~~d hi~ .'pr~d?9ef~b:~- '. [n -~i~~'_of ihJs'1f?~~ti)u\ional 
po~ItI~in,,a praR\1ce,h_as.deve,l?ped in !hat _count_ry_ acso:~,'!JgI)? wh1ch,•\~e, ~ena!or,~;,1-~, 1mp_ortant 
persons among them, .are a~socia)ed ,wilt,. treaty m,akiQg ,fn;im t~e_.veri .,b,egmrnng f0 )hat ,t may 
be easier for ttje President to get the treaty r;;itified laier by ttie Se~ate.!.'! i' ··.i~· · 

,. 
29. A distinction•is r,;ade: in the U.S.A. between tre~ties and agree~~nts. [It i's intere:sting to 
note'. Iha/ the Vienna Convention on the Law of Treaties applies o~/Yi to treaties ·a11d not to 
lntern,~tio_nal Agr~ements (Artii;le _2)l-, S9 far:as tl]e1tref1tie_s are. ~g~cerned, they 'ilre required by 
the. C9qstitytion }_o . be, s~bmitt,ed, to ; Senatit ror' apprqit;;iV(at\~cati~p-I, ' But, ~? . far .as the 
agre~ment~. ~rq ;Par)ic_u_larly, t_t,_ose that :3r~ l<rown: _as, Exec~/ive <)gfe7mehts, are concerned, 

; 
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they are entered into and signed by the President in exercise of his Executive power. Since such 
agreements are not considered treaties. The type of agreements so contemplated ·are those 
relating to foreign relations and military matters which do, not affect the rights and obligations- of 
the citizens. In so far as the trade agreements are concerned, a different procedure is evolved. 
Since the Congress has the constitutional authority to regulate commerce with foreign· nations 
under Article 1 of the Constitution, such treaties are subject to ratification by both Houses but 
only by a simple majority. 

30. With respect to the effect of the treaties, Article VI Section 2 of the '.c::;on'stitution 
expressly provides that "All treaties made or which shall be made with the iluthority of tlie Uriited 
States, shall be the supreme law of the land and the judges in every state shall be bou~d 
thereby, anything in the Constitution or Laws of any state to the contrary notwithstanding." This 
is a fundamental departure from the British practice. The treaty .not ·only overrides any federal 
law of the country bat ·also overrides any .,provision in the Constitution of the· State or the laws 
made by any State_ Congresses to·the contrary. · 

31. Argentina and Mexico, it appears, follow the United States pattern. 

(v) SWITZERLAND: 

32. The legal position in Switzerland is distinct altogether. The ·Executive authority in 
Switzerland is exercised by Federal Council · headed by the · President arid the Federal 
C_hancellor. The Federal Council has. seven l]lembers el~Qled at a- joint meeting of the:two . 
Houses of Parliament. .The Federal Council negotiates and .signs the treaties. Once it is 
negotiated and signed, it is ratified/finalizeq in four different ways : 

. ' . 
(a) : In some cases Parliament authorises the Federal Council in adva'nce not only to 

· sign a treaty'but also to bring it into fore~. 

(b) There are treaties which require approval of the Parliament before tliey become 
enforceable: 

' {c) A treaty may be subjected to an optional referendum as provided for in _Artjcle 
89(3) of the Constitution. The categories of treaties. subjected to this procedure 
are treaties which are effective for an indefinite period, without the possibility of 
denunciation. . · :· . " .. · ~ 

(d) In som~ cases, the agreement has· to be approved by a compul.s~ry referendum 
as provided for in Article 89(/i). T.h.e ·agreements subjected to this procedure are 
those which provide for adherence to supra-national organizations and 
organizations for collective. security. · 

33, Thus there are four different.processes for concluding.a treaty in Switzerland depending 
upo.n the nature of treaty. Th,e advantage of this system,is that it all6:V for adequat,e. scrutiny_ of 
those agreements which have _sig!7ificant implications for tpe nation and affect the· rights ·of the 
citizf!ns. Of course, in the casE1 of urgent and ~ensitive treaties, an ·alternative. method is 
provided where tt\e Pailiam'ent can only denounce the agreement if ii does not agree with it, but 
there is:no question of approval or ratification by i~e Parliament. . · · • . · · 

(vi)' CANADA 

34. The Canadian ·constitution Act, · 1982' (British North-American Act, 1867) does not 
contain a specific provision with reference to eiternal affairs: However, following the 'British 
practice and particularly the decision of Privy Council in ATTOR

0

NEY·'GENERAL FOFfCANADA 
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Vs. ATTORNEY GENERAL FOR ONTARIO .referred'. hereinbefore, the Federai° Government 
exercises the exclusive power to enter" into treaties ori behali of .Ca~!!da., 

1 
· · 

' ' . . . I . 
35. _ The peculiar feature of the C,madian Consti_tu)i_on· is that _E;ven_ the[ Provinces have the 

- power to enter _into international agreements, which;' it_•is said, ·are not biriding in international . 
·Iaw. The Government normally seeks the approval of the Parliameni _before ratifying an 
important Treaty though there.'is ·no such constitutici'nil'obligaiion, /\pprovai·is given in the form 
'of "resoluiion' by ·both 'Houses of 'Federal Legislature,. The' Constitution al~ci requires .that'al)y 

. legisla\ion' requireil_'t6 impleme(i_i_' a 'treaty can be_ enii'cied only by: the ·prtivin!)es and it is b_ecause_ 
· of this :requirem·erit 'that a ·good· amount bf consultation 'with the provinces·:is undertaken before 
:•,·coricfu'ding a.trliaty'. '•n ,,. '.-•• ,,_; ,, ' •• ' ... •'·' ·: ,. . ,• ·, . '/1' : . . . 
_ • • ·,. • • • . r ~ ~ • • _ : - • , - • l, _._ . . · 1 • 

• • . ~ • ··1 ' 
I - ·,, ., ., - .. ,-r 

UNITED KINGDOM:·. 
' { ', : . • ' " r 

·'(vii) . ' ;-1 

. , , ~. - , I/ 
. 36. Tt'ie legal position in' U.K. has· been succinctly set out in the decision ·of the Privy 

Council iiforementioned. Indeed the.ratio• of the said ·decision has been recently affirmed by the 
·,House'of Lords in J. H: RAYNER'l..lMITED Vs: DEPT! ·oF TRADE AND. INDUSTRY (1990 (2) 

A.C. 41 B) w~e:~in'h~~ ~een _observE:d ': ·-' . , :, : ·:j, _-
"The Government may' ri~gotiate,: ·conclude::•construe; :observe·; 'bnfach;' repudiaie of 
terminate· a treaty. · Parliam·ent may alter'the l~ws .of the -United Kingdom. The courts 

·. must enforce those-laWs; judges have no power to grant sp·ecific'performance·bf a trJaty 
or"to ·aw.:ird damages against a sovereign ·state}or·breach of a. tre~ty or to invent fal'/iuir 
misconstrue' legislation' in cirder to enfo'rce a treaty:: • : .- ~ ., ' . 

'.' '. :,;_ ' ' r;-. ,_-.,:,. : . ·••· ';,:.-;, i,'.'~' ". '! l. 'I ..... , 

37. So ·far as the effect of concluded tre·atiiis cin the 'domestic law is conce·rned, the English. 
law is at variance with the law in the United States. Generally accEipted principle in English law 

. is that in case of-conflict between. the British statutes and the provisions of a treaty,' the former 
· prevails, •,This· is · sup:posed''. tQ' be· a-- principle· <:if/ cohstiiutional i'1aw.' _- Where,: however, 'the 
·Parliament uride·rtake·s legislation fo give· effect to an interhationaf'·coriverition, it has' been ·held 

- '·, 1" . " - ' ,,,, • - ,, Jj • • , .• 

that the courts must presume that Parliament intended to fulfill., the international obligations 
,undertak'en :by-the States. This Rule ,W~S _qualified ·i;,y ;t_he C_ourt: of App~al i~ SAL OM.ON Vs. 
COMMISSl0NER''01; CUSTOMS AN_D EXCISE·(196!f(2) Q.B:·116)' saying !hat such-a 'course is 

-permissible· only' wher,e the ·ierms of'legislation ·are no(clear,•atid ta/e capable.of more 'than.' one 
·meaning and 'further.'.wh~re. tnere is ·•cogent extrinsic, evjdence. shd~ing th'~t the ~nactment was 
'intended ·'to 'fulfill obligations under a particular' cori\lention. As ·fate. as ',1985, Lord· Fras,er of. 
Tullyhelso·n s.:ii_d in,C,CSU v. Minister for Civil Service''(1985 AC 37,4) "Co'nventioris an~ ·nofpart 
of law in this'.co'untfy':/since 1974, the English courts have consistently tak'eii the view that in so 
far as the provisionsfof lnternational.Cohventions;of·Human ·Rights1 are·c~ncerne·d, they. can be 

. taken· into ·accouni::in·: ttie :·co'uise :of interpreting· aria' .applying ]British i1statutes. !. .In ·s~veral 
'decisions;' tne· courts.'~ave taken· Into account the treaty0based 's\andar~s conceming 'Human 
Rights to'resolve the

1

issues of-comrrion·-Iaw including legality·of telephone•taP,ping (f'v1ALONE Vs. 
METROPOL!ITAN _POLI.Cl; COMMl~SIONER - ··-1979. · (1) ,·Ch. 1 344),':; Contempt of Cou[I 
{ATTORNEY GENl;:~L,Ys. BBC -1981 A.C. 303- Hoys~ of Lord$) and freedom of AssQciat_ion· 
(CHEALL' Vs: ASS0CIATION OF PROFESSl0NAL EXECUTIVE, CLERICAL AND GOMPUTER 
STAFF-1983(2)'.A'C.'.180C..:_f-!ouseofLords). : ., ·;· t.: ,-;-; ··, '., " ' -1 : 

. ' 
\-":' ': : • :◄-.i . ' . 

(viii) OECD'COUNTRIES .. 
• , -,., ,, f ' "· ';"/. , f~' I '\ '., • 

38.·. . lo a majority 0{24 OECD··countries, Parliamentary"approv9I isr_equired at least in case 
of certain categories -of treaties, exclui:ling of cou'/se the self-executing' freatie's. 

J. ,1, ·,,:_t ► ' _,., • , ; ,_' ', ,;:,.-" '!,- ' ' . 

,. ': 
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. . 
-" -Part Ill 

(i} The ~ffect of Treaties on Indian Doine;tic:i.:~~: .. . ' , . . . . ' 
. ·,. ' ' \ ··:~.. '• . ,- ' . . ·. ' . ' ' -

39. • As would be .evident from !lie. decision of the Stiprem~. Co~(! in 
0

MAG~NBHAl,. lndiaJias 
been following, e'(en ;;ifter the ,adv_ent of the 

1
Cons_titution, the Bri.tish pract)ce i.n ,thl3 matter of 

treaty .n:1aki.ng. .In. oth.~r. wprds, !~E!,-]<!½'-,~nunc/ated by ,the P,rivy •Goun9il. in I\TTORN~Y 
GEN REAL FOR CANADA is being followeo here. •According. to these .decisions, tlie treaties 
entered into by the· u'nion o(lndia do nof'become enforceable afthe hands of our courts and 

J • .... ' 

they do _not become part of our domestic law. This was so hela by the Supreme Court in Jolly 
Verghese v. Bank of Cochin (1980 (2) sec 360. = 1980 SC . .47'.0' AIR}. V.R. Krishna Iyer J. 
speaking for the court held: "India is n.ow a 'signatory to t/lis ·co,ve,nant- <1nd.:/J.:t1- .~1(c) of tf?_e 
Constitution obligates the States to ''foster respect for international law and treaty obligations in 
the deeylings of organized peoples .with one. another". Eiif!" ~o •. untu' the mw1icipal law is 
changed to accommodate the Government what binds -the , court is the former, not the latter . 
. AH.Robertson in "Human Rights - in ,Nationai and International Law" rightly points out that 
international conventional law must go through the process of transform.a/ion Jn,toJfle m_uniqipal . 
law before the international treaty can become an internal law, From the rational point -of view 
the national rules .alone pount ........ ,Xtith,:r_egwa, to;_inf!Jrpretation, howe,ver, it is a principle 
generally recognized i!I nati.onal legal systems:that,.,_in the·e.vent of doubt, the national rule is to 
be interpreted in. acc'?r.dance with the State's iniernation9I obligations." 'l'he cqurt quoted with 
approval t~e statement of la:,v in Xavier v. Cani;l_ra .Bank Lih)ited. (1969,,KL~ ~;17 .a! 931~and 933), 
a decision of the Kerala High Court, where: it ,was held ·•ihat. until dor:nestic legislation is 
undertaken to give effect to the letter or .spirit of·an fnternational· covenant or declaration, the 
covenant or_ declaration cannot be held_ to ~ave il)e-force of law ard c.an not be enforced by the 
Courts in India. · · 

40. At the •same, we must· take·•no\e of,~ .. recent d!Jcisfori ~f the• Supreme Court, where a 
slightly different viewpoint was adppted. Reference. is:tb the_ decision of t~e court in D.'> B.asu v . 

• StiJte bf·West ~e_ngal (1997 (,1) sec 416). The Government.of India ["lad acceded_to and ratified 
the International Convention on Civil and. Political. Rigl)ts, 1966 .. Ar;ticl!J 9(5) -of_ th~ _said 
Convention declares that :"anyone who has been-the l(ictim of unlawful arres.t, or •,dete11tion. shall 
.have enforceable right. to compensatipn". ,The.-Gov~rnment of lndi.a had, howl)y.er, .. tnade ,a 
reservation to.th.is clause while ratifying th.e•S<!id Conv~ntion saying th.at lndjan·law d,oes rot 
recognize any su.ch right.The Supreme Cou.rt however.opined that "That reservatipn,,however, 
has row :lost its relevance in view of ttie law, Jaid .. down by this Court in a oumb11r .,of cas~s· 
awarding compensati9,n fo_r the infringement, Qf \he_ fundamental right, of c!· citjzen. · (See with 
adv,int,:ige Radul Sah v. State .of Bihar; Sebastian M. Hongray v. Union of India; Shim.Singh v. 
State of, J & K; Saheli, A .Women's Resources Centre v. Commr.-QfJ/olice.} •-Th!Jre· is indeed no 
express pr_ovjsion i.n the Constitutior.,of India for•.gran!, of compensati_on.-for vjol.ati9n -of a 
fundamental right to life, norietheless, this Court has'.judicially evolved a right to .compensation in 
cases of established unconstituticmal deprivation of personal liberty CJr life. (S~e· ·Nilabatai 

, Behera v. State)." .This d11ci~,ion -inclicates npi only _a recognition ~f .~Q • International Coven.ant 
ratified by India but also ? readiness to·.ignore. t!)e.re!>er:vations:appended by our. country while 
ratifying the Convention, in the light of the law:developed by the.Supreme Court: · 

41. In PEOPLE'S UNION FOR CIVIL LIBERTAIES V. UNION OF IN°DIA"(-1997) 3 sec 433), 
the question to whatextent the conventions and covenants signed b,y._the Go.vernrrienl of India 
cari. be enforced through courts was specifically gone into. After noticing ·the decisiCJn of the 
Australian H!gh .Cou.r\.-in .MINISTER FOR IMMIGRATION-AND ,ETHN\C ~FF~IRSv. TOEH 
(1995) 69 Aus . LJ."423); the cciurt observeq: . "Th~ .-[l1ain _critici!>m ag.ai[l!,l, r~adi.Q~,. .such 
conventions and conventions into national laws is one pointed out'by Mason, C.J. hirrself, viz., 
the ratification of these conventions and covenants is. done, in most of the countries by tile 
Executive acting alone an_d that the prerogative of making the law is .!ha_! of Parli~ment alone; 
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unless ,Parliament legislates: no law can come into existence. · It is not clear whether our 
Parliament ha\_ approved the action of the Government of India ratifying· the said 1966 Covenant. 
lndeeo, it appears that at the time of ratification of the said Covenant in '1979, the Government of 
.India, ,had -made· a specific, reservation to the. effect that the lndiari legal ·system does not 

·, recognize a right to compensation for victims •of unlawful.arrest or detention. This reservation 
. has, of course, been held to be of little relevance now in•view of-the decision in· Nilabati Behera 

[See page.313; para 43 (SCC p.438, para 42) in D.K:Basu]. Assuming1thsit it has, the question 
may yet arise whether _such approval can be· E!quated .to legislation ahd invests_ ttie Covenant 

' with the sanctity of a law m,ade by Parlianient.: As pointed out by thii Court in S.R.Bommai v. 
Union of India, every, action of Parliament:cannot be equated to legislation. _Legislation is no 
doubt the main function of Parliament but it also performs many othe'i functions all oi which do 
not .amoµnt to legislation, In our opinion,· this aspect, requires, deep~r scrutiny than has'been 
possib_le in this case. · For the present,, it ,w9uld suffice to state t,~at the provisions of the 
covenant, w_hich elucidate and go \o eff.e_ctuate the fundamental rights guar_anteed by. our 
Constitution, can certainly be relied upon by courts as facets of those fundamental rights and 
hence, enfor,ceable as such." 

42, The court als_o referred to the- position of multi-lateral trea_ties in United States and 
England with reference to certain ·decisions. of those countries .. (It milY be remembered that so 
far as United States of America is concerned the United States Corlstitution itself says that a . 'I - . -
treaty signed by the .President and approved by the senate ,tiecomes enforceable and 
overrides .any, US law to the contrary). Even. ip Britain.-a slightly different view is taken so far as· 
Human Rights conventions are concerned and also in view., of Iha\ 'country's , . accession _to 
Rome treaty. :! ' · 

• I I :· . . 
43 .. The-question ,was again c_onsidered-.by the.Supreme Cpu~, in-Visakha ,vs, _State of 
Rajasthan (1997) 6 sec 241 ). The court was concerned.in that ca_se with the protectipn to be 
afforded. to working- women from sexual harassment at . workplace so as to, make their 
fundamental rights meaningful. Relyjng ,upon Articles 14, 15; 19(1)(9) of the Con~tftution, the 

,court ·o~serv_ed -ti,at "a~y- interrnitional convention -~ot _inconsistenL'-'iith )he fundamental rights 
and in harmqny with·-this,spirit must qe, reild into tbese·provisiorw io enlarge the meaning and 
co.ntent thereof to ·promote. the-object of the constitutional guarahtee.i1!his is.implicit from Article 
51© and the _,eriabl_i,nq, pol'ler of Parliament to enact law ,for ;imp_lementipg interna,tional 
conventions and _nc,r(l)S by virtue~ of article 253 reiJd with entry 14 1of the Union , List in the 

. Seventh !:lch_edule to tbe c;:o~~titution. Article·73. is also relevant. It Riovides that t~e executive 
power of the, Union shall extend \o ma\ters with respect to which Parliament has power.to make 
laws. The executive. power of the Union, is therefore, available till Pprliament. enacts legislation 
to explicitly ,provide the, measures needed to curb the evil." The Coun. relied upon the 
Convention op Elimipatio_n c,f all- Forms -of Discrimina_tipn _Against, Women (which Convention 
has-,b',len ratified by_ t~e Gover8me8t of, lpdia cin 25.06.1993 thoug~ ·wi)h certain reservations) 
·and upon thEl B,eijing Statem,Elnt of Principles of Independence 9f th~ Judiciary in the Law Asia 
R 

. ' egIon, , , .. _ · .. . _. · ; · . . ,_ · , 

I . , .• ' ·• •. • 

44. With. a view to obviate any controve(SY or ambiguity on this aspect, it _may _be necessary 
to amend, Article ;153. Thi! existing article may be nllmbereld. as clayse (1) and thEl fo_llowing , 
"clause (2)" niay be inserted therein:7- , , · ' , -~ 

• Oj • 

"(2) A treaty, ag'/ee_merit or convention conclud~cfby the Government of lndi~ in exercise 
of the executive power vested in it by Article 73(1) of this Cpnstitution read with clause 

.- (1) of this arti~)El, sha.11 _be treated or cons!_rued as !31'.l !nstrun)ent h,:iving. \he force of law 
within the territory of India arid no rights or, entitleme.nt shall. be fouri9ed -upon such 
treaty, agreement or convention." 
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(ii) Absence of consultation with Parliament in the matter of treaty-making - the 
Indian experience · 

45. Taking advantage of the fact that ParliarT)ent has chosen not to-make any law regulating 
the treaty-making power, the Union Government has_ been, taking advantage of Article. 73 of the ,· 
Co(lstitution, freely entering into treaties on its. own without reference to the Parliament. Only 
where legislation is required to give effect lei the terms of a treaty•or a convention or a covenant 
has the Central Government been approaching the Parliamentto make laws in those terms. By 
way of ·example, it would be instructive ·to notice what happened ·in the' 'case of TRIPS 
agr,eement. The draft Agreement (on TRIPs)-' which according to,the HDR 1999, published by . 
UNDP, was being pushed mainly by the multi-national drug companies - ran counter to almost 
each and every major premise of the "Background" paper submitted by India to the Negotiating 
Gommittee on July 27, 1989. India was evidently'rattled by the draft-Agreement on TRIPs 
produced by the Conference, The Government probably. thought it would be appropriate to bring 
the matter to the notice of Pa'rliament. Accordingly, the Standing· Committee of Parliament _.;'·-, 
attached to the Commerce Ministry consisting of forty Members of Parliament drawn from all 
political parties, considered the draft Agreement and submitted a Report on November 13, 1993. '··· 
The Standing Committee opposed all the major stipulations and terms contained in the draft 

· agreement. It opined that product patent system should. not b.e imposetf on India since it would 
result in steep increase in prices· of medicines. It said that it should be left to the Indian state to 
determine whether it will go in for pro.duct patent or not. The Parliamentary Committee also 
opposed. the 20-year period for the· patents and the provision of• the draft agreement which . · 
entitled the pateht holder not to manufacture drugs and medicines within India while at the same 
time enjoying the benefits of patent in India. It also apposed the onerous conditions attached 
for permitting transition period to countries like India (which were not only developing countries 
but also did not recognize. product patent till ttien). 'What'is relevant to mentio"n ·however is that 
the Government of India signed the TRIPs agreement in 1994, practically in the same shape as 
the draft agreement, without again approaching the Parliamentary Committee ·or the Parliament. 
The question that arises in such a situation is what' was ·the relevance of consulting the 
Standing Committee of Parliament and then sigriirig the agreement"iry total 'disregard .of the 
Report and recommendations-of the Parliamentary Committee. It is obvious that had there'been 
a law regulating the. treaty-making po"wer of the Government and if such law had provided for 
either prior ·approval, ·ratification, consideration or discussion of'the treaty.before it comes into 
force, such a thing could not have happened. It needs to be emohasized that TRIPs agreement 
is not the Mly a~rE;ement signed'&y t~e-~overn·ment of India@ ttie course of Final Roli~d of 

· Uruguay , · negotIatIons. We have signed· several agreements· concerning trade, services, 
agriculture and so on - all of which seriously imping/, upon our economy, upon our agriculturists, 
businessmen and industrialists. The results of these agreements are 'already becoming evident· 
to us. Cheap agricultural; industrial and engineering •goods from ·south-east ~sia arid China· are 
flooding our markets driving out local producers. • We do not know what is going to happen after 
1:4.2001 when the existing quota and other restrictions will disappear, leaving the field free for 
free trade in goods, services, agricultural products ·and what not. It is a matter of common 
knowledge that neither the Parliament nor the people of this country were taken int9 confidence 
before signing these agreements having such seri6us"repercussions.-upon the life and the lives 
of the ciiizens of this· ~ountry. It therefore beccimes· e~sential to think of s~bjec!ing the treaty.' 
making power of the Central Government to approp'riate checks and controls, as is ·sought to be 
done in several countries _all over the world. 

(iii) Attempts ·at amending the Constitution to provide fcir Parliamentary scrutiny of 
the ireaty-making power of the Unicin Executive: · ' 

" ' 

(a) On 51h March, 1993, Shri George Fernanc;les, Member of Parliament, Lok 
Sabha gave notice of intention to introduce the Constitution (Amendment) Bill, 
1993 for ame'nding article 25~ to provide that treaties and conventions be 
ratified ·by each House of Parliament by not less than one half of the 
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membership of each House and by a majority of the !egislatures of not less 
than half the ·states. · • ,( 

I 
Tbe Bill was not listed for consideration during the life-of that Lok Sabha. 'i ' 

• • I' . ' !, I I, • ! : • • • i ,• >'' •,~ .,t • ' 
(b) Shri . Satyaprakash Malviya,- Memqer, Rajya Sab~a tabled· a question. 

' · · (No.6856) enquiring whether •the, Government proposes to introduce any 
legislation to amend the Constitution to provide for pafljamentary approval of 
ioternational treaties. •ii 

T-he-question was ·answered on 12.05.1994 in,the negative. · ·:·:• 

'r 

I , •1 I :rr•, , , , 1 '. ,~ •. • : , • lj! , 

· (c) .- In February, 1992, Shri. M.A. Baby, Member of Parlian;ient, Rajya Sabha gave 
a notice of his· intention to introduce the Constitution ,(Amendment) Bill: 1992 . 
to amend Article 77 of the Constitution of lndia,j:providing that "every \·'. 

•. · agreement, treaty, memorandum: of .understanding· c.o.ntract or deal entered 
• ·' into by the Government of India including· borrowing (1nder article 292 of the 

Constitution ·with any foreign colm'tiy o; internationa!. 1organization qf social, 
ei:cinorilic, political, financial .. or cultural nature and ,1?ettlements relating .to 
trade, tariff and patents ·shall be laid before' each Hou·se of Parliament prior to 
the implementation of' StJCh-·. -agreement, ireaty,• .memorandum. of 

. ' . I I.• 
understanding, contract or/ .deal- ancj shall operate only after it has been 
approved by resolutions of ~6th Houses of·Parliament".: : . ·: . ,: · ·- . ~ · ·. ·, : .:.· ,, · -. l ,· _,' - . ~ :1 . · 

(On- 1.71
' July,: ·1994_,Shri.•Chi\ta _Basu, Member:'o1Parliament. Lok Sa@gave notice of his 

intention to introduce a Const1tut1on (Amendment) B111, 1994 on the same Imes as suggested by 
Shri M:A. Baby. This Bill, however, had not been taken ,up for considiration 'during the life of 

- , I• 
,that Lok Sabha.]· . . !; ' . 

. ' ' •'' 
: ' l '_ l. ·,. ' :~ 'I • • • . : 11: . 

46. · .. TT"he·Private· Member's·.Bill to amend the Constitution introduced· by Shri M.A. Baby, M.P. 
in F.ebruary· 1992 came up for discussion in the Rajya Sabha only in. March, .1997. Shri Baby 
spcik'el · passionately. -in ·support . of !He ·said Bill pointing 9ut. in i p~rti~ular the adverse 
consequ_ences flowing from the several WTO /lgreements signe9,1-aild ratified by the 
Government in· 1994 [Uruguay Round -of GATT Negotiations] withbut reference to the 
Parliament. IShri Pranab Mukherjiie, M.P. spoke at length on the.sa[d i'i'i!L He·pointed out that 
there are two sides of the:picture. He pointed out that where parli?mentaiy approval is required, 
it has-led to·certain complications.' He· gave the example of the.United St~te's Senate refusing to 
ratify \he' treaty of Versai'lle~ concluded at t~e 'end of the World Wari/iH spite-of.the fact that. 
President Wils'on had played a crucial role in bringing about the said,,itreaty. , The Senate yet 
rejected ,the treaty. He then referred to the two treaties signed betweein India and Nepal ori 
harnessing water resources· of Mahakali and other .rivers and •the ot~~r. with B'angladesh on 
sharing·, '.of the G,anga waters.· He submitted that ;had the.se agreem'~iits'itieen ,submitted 'to 
Parliament for tatification/approval - particularly the ,treaty. with .Bengl,a{Desh ' - i! · would have 
been extren:iely difficult to obtain such approval or ratification ,in the pre.yai!irig· circumstances. · At 
the same_ tift,e, he agr,eed, that his, intention ·was not to say that the Parlia'.mer;it shquld be kept in 
dark or thaMhe authority ofJhe Parliament in this behalf should·be del')iEicl. hlepointed_out that 
~ny GATT/WTO ·Agree~:e~ts,. signed_ and ratified _by: th~ Govern\h~n.t of ln_dia, can be 
implemented only by,Parhament•by making a law.in terms.of the agreement as provided by Entry 
14 of List I of ttie Seventh·Sche.dule to the Constitution read with artid~ 1253a• [He"then pointed 
out the impracticality of brin,ging the borrowing. power of the Centre· al~o un~er the control of 
Parliam~nt, with which aspe,ct we are not concerned herein]. He pointed out further that the 
Parliament is not· so constituted as to discuss the• international treatiesJ~nd agreemcr.t~ in an 

• • • . ' ! .- • ! ~ I ' 

effective: manner. He poi_nted out t!Jat·even votes on account and budget demands involving 
thousands of'crores of rupees are being passed without.i:iny discussio~:jln. such a situation, he 
pointed out; entrusting ,the Parliament with the power to oversee a~y I :and every treaty and 

, agreement and convention being entered into or signed by the; Gover~m,ent of India would not 

' 1': 
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be practicable and would also not lead to desirable consequences. He also pointed out that one 
of the reasons for the success of European Union a'nd ASEAN as 'economic blocs' is that the 
decisi9n makers of the constituent countries, i.e. their executive, is by and large free io take 
decisions in matters of common interest Ultimately, ·he suggested that there should be informed 
debate and discussion on the issue and that one should not rush with such .measures. He also 
pointed out that under our present system of Parliamentary Government; executive has to 
render continuous accountability to Parliament and that.the Parliament can always question the 
acts and steps taken by the Government. He fina,lly opined than more debate should go into the 
matter before effecting such an amendment. 

47. It is also brought to bur notice by certain experts in the field that the present method has. 
worked well in India for the last 50 years excep_t perhaps-·in the case of wro treaiies 
(agreements entered into in the course of Uruguay Round· ofGATT Neg9tiations). It is pointed 
out that as a matter of fact: -

( 1) 

(2) 

(3). 

(4) 

The. views of air concerned ministries are taken into consideration· and different 
interests are identified and reconciled ,before the Cabinet is requested to 
approve a treaty. As part of-this consideration, the administrative ministry is 

_ also required in consultation-with and approval from the.Department of Legal 
Affairs of tt,e Ministry of Law: to identify the need for any implementing 
legis.latii:m either by way- of~alT\endments to the existing law or by the 
en·actment of a new legislation.- , 
Treati~~ of importance are first br~\Jght to the all(!ntion ·of the Parliament and 
decision. of ratification is kept··pending in the absence oLa --clear decision, 
approval by Parliament. The comprehensive Treaty on banning the Nuclear 
Tests "(CTBT) is an example. · · 

Important treaties are placed before the Parliament. In some of the. cases, 
discussion was also held and resolutions were passed. approving such treaties. 
The Tashkent Declaration 1966, ·the· .Treaty of Peace, Frien.dship and 
Cooperation between India and USSR-'1971 and the Shimla Agreement 1972 
are the examples. . ,, 

Treaties ceding territory of India are _subject to constitutional amendment. 

48. Reliance is_ based upon the following statement of Shri K. Narayan Rao contained in his 
article "Parliamentary Approval of Treaties in India" published in the Indian. Year Book of· 
International Affairs in 1960-61 at pages 22/38-39): 

"Generally, -in no country do all treaties require approval by the legislature. The 
executive still ·maintains its hold on certain types of treaties such as,· for instance, 
agreements relating to technical matters. Bui- ... the following matters at least require 
legislative approval. Treaties of cession, treaties requiring legislation for 
implementation, -treaties involving financiaL burdens on the State; treaties of alliance and · 
treaties entailing far-reaching political conse_quences" 

. . . - . ' 

49. The .speech of Shri- ·Pranab Mukherjee in Rajya -Sabha and the opinion of jurists set out 
hereinabove bring out the opposing view to the one suggested by us hereinabove. ,We.are, 
however, ·not satisfied that the circumstances po_inted out by Shri Mukherjee and the experts, 
induce us to revise our views expressed here'in-before. We have already ta.ken note of the facf 
that the parliament, ·as it' is·:now constituted, •is not.in a ·position. to consider-debate or take a· 
decision on each and every treaty, agreement and convention proposed,to be entered into'. or, 
signed by the:Government of India. We have .ourselves recognized this fact. -This fact has. also , 
been taken. note of in qther countries as well which too has· been pointed out here-in-before at
the appropriate place. We have indeed suggested for a· small parliamentary committee, which , 
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will: e1<amine an_d ·,iJe!~n:nine whi_ct, treatjes/agreements/~onventi_ons shou)d 9\l before Parli~rnert 
·. for fuller_ c9nsideratjon and_ whic_h_. ne_ed_ l)ol 99 .for su~h .consideratiop. __ Th!l la!ler. .cat~gory of .. 
·_tr.eaties capd:ie enter~d into)1Y:ltJe.goY,einment,_of -!!s OVfn. In.fact, it·may,_als!j! pe_po,ssibJe. lp-~ay 
;l_l]al: b_rpadly,,sp~a_klng, -lrfcatie:s o_(:fcXlradi_tior:i., •treati~s es!ab)i~hing. diploinatic 'felations; to _giv,~ a~ 
,illLJslr~ti~n.,:cal) IJe-,kep! oulpf,l~e p1,1rvi~w . .of.the:proposed parliqm~ntary·co!]mittee ?S, well.- B_ut· 
.i! is_-~ot,pqssiol~,t_q lay do~n. any ~uch'genera_l: ca\eQorizat)□n.;_ The: rr,iatter,1_is_.be_tter left to IIJE1 
riarliam_enl<:1ry com!Tlillee as suggested oy u_s. w_e must also men~oi;i'. that tt,e difficul_ty_ pointed ·· 
.oui by Shri Pranab. Mukherje,e in case· certain treaties are referred to P9rliament for approval, 

. • • •' • • "', ' - - - ' I -
,cai:inot IJe f!1<1qe th~_basis,for denxing,the p_arlia!)lentary scrutiny of ~u~h treaties_...,as pointed out 
bY, the learned Mem~er hirriself.,,J,y,~n- if suqh treatjes are_concluded by,_the_ ~oyernrr~n_\,wltho~t 
reference .to the Parliament; the Parliament 1s entitled. to discuss those treaties. and reJect them 1f 

• i ,- , '•' • , ' · , , • • , : , . - •. ' ''- , ; .:. • •• ,, • I , • • ;t • '' • " 
they so-choose.· We mu·st also point out the very few examples.given by.experts.where certain 

' ' '" • , •' ' , , . ·• ' ~ • ' ~ ' . ' ,, ' : I . •. ' • .I • • . • 

treaties were. referred to Parliament before ratification are more political in ,nature, which have 
attracted: national' and iniernailonai' attention and' do iiot establish a :}>radice, of the, executive 

' . ' . . • - - . • ' ' . .. ,. '• • ' • ' • ,_ ~ • • ,I< - • ,. _,. -

oqtainirg p,irlia_ment<jry appr9va_l,- :_lnd~eq it i~ conc_eqed_.bY, /he s~id expert,y, lhat WTQ_ tre.<!lies 
signed: .in 1994 ":Vi.thou! obtaining parliamentary approval [indeed, in. case.' of one agrElement 

• f -
1 ·• • • • 1 ' •• " ' ' ' • ' ' ' I • _ I 

TRIPS contrary to the recommendations of, the parliamentary committee attached· to the tl(linistry 
of Commerce] have very .grave 'im'pact, upon the nation's e~ononiy, namely, its agriculture, its 
.industry. and,. its business ·,:. .which . .are already _being .. felt .by the. people' of this country as 
m~nti~ne9,~8re-i~-~A!Ore .. _, _.' _;.:,· -·;v .. :_,·· ... ;,:;:;:·~ ~·:~.-

1
,' • ,:.' · -;' ·;~ • • , ;•is; 

•., . \ . ' . , ' ' : : ,._ ' ~ ! '. ' ! ~ .. 
Jiv) . ' '' Role of Judiciary in :ireatx-makiria.: .... - . . •~ 
: . j', .. '.', .• .. ~ :,• .. l!,; .'.'' ,- • \':' . ;:;". ·c'> !•i _ .. r-'.:•.-•~•l~l:_:_.,•_ .. ,' 
so: Judiciary has.no specific role in.treaty-making. as such but if and.when·a-question arises 
whe.ther ·11 treaty ~6n~luded by /pe. ,Unjon" "'.iqlates any ·9f th-e'. C~nsti\utio,~al: pr'?xisio~s. judiciary 
come in Jo,, the,, ,picture. l_t ne1:d,s , nq. empha~_is .tl)a\ v,:h,ether i! ,is .the. U_nio~ Executive _qr the 

. f"wliament, they·caniioi enter into any treatVor take:?,ny actiqn,towards its.implementation which 
transgr\!SSes: anY, of the constitutional limitations.·, i Have already recorded my. ViElVfS on· ihe 

' ' , - • ' • • • ' ' '. , J , ! • • I ' • 

jud!;Jmen\ of the, ~orryba{ Hjgh __ Cour) in_ p.B. ~aman_l: . I af'\1 ~ur\l, t.~at .jf_-~i;id when any eyucr 
question is considered. by the Supreme Court, it will be considered in greater,depth. . . 

1 ,1· ' ,., ., ~ I I •l,t, '•'• • ~•':'.·· I;[: . ,' 1'; 

, ., ~'. J , I·.' . - I , ._ •· J 

,, ' ,., 
. I 

. ' . 1, j I.,' . 

I'• : ' · I-
,· 'I 

Recomr11endations: . . . _ . . , ··. · ,

1

,. , 

• , • ' . • I 

51. The first thing that should be· done by Parliament· is t9 make a- la~ on th~ s·u~ject of 
"entering into treaties and agreements with foreign co~ntries and implementing of treaties,' 

". I _.. \ ! ' 

agreements and conventions with foreign countries" as contemplated by Entry 14 of Lisr1 'of the 
.seventh Schedule 16 t_he constitution. The Jaw·stiouid' regulate the: 'treaty-rna,king power' :(which 
expression sh.all, tor the purpose of this discussion, _incluae the power tp. er\ter, into agreements 
and the implementation cif treaties, agreements and conventions) .. There is ~n urgent and real 
need to demdGratize the process of tr~aty making.· Under our constituttonal1 system,' it is rot the 
prerogat!ve, (if' we. can use that expression)· of the Executive. . Ii is ~ I matter within the 

. compete~ce qf Parliament and it ~hould exercise that· pow~ •in th·e interest, c?( the. State and its 
citizens. In· a· democracy like ours, \here is rio room for.non-accountability . .Ttie•power of treaty.-

. making is so important and has suGh.far-reaching consequences to the people and io our polity 
tl)at the element 6f accountabilit/shpuld_ be introduceq in.to the process. Bes(des accountab,ility, 
th~ exercise of power must be open and transparent (except where seciecy is called for in 

· national int~rest) -·'wh,at·was callei:J_tjy President Wilson of. USA, "ope·nlcovenants openly 
arrived at".· Wfl may have _already suffered enough tiy entrusting Iha\ powe1 exclusively to the 
Executive. They do not appear to have been vigilan-t in .safeguarding our interests, at least in 
some in~tances. The said power can no doubt be given only lo ·the Union E

0

xecutive a_nd none 
else buf then the _law must clearly delineate the exercise of the power. In! particular· it must 
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provide for clear and_ meaningful involvemenfof Parliament in treaty~making. A_s has.been done 
in some countries,· there must be constituted a CQinmittee ·of Parliament _to _whom .every 
treaty/agreeme~t{col)vention proposed to be. signed and/or proposed to be. ratified· shall' be· 
referred. While placing the 'draft/signed·.freaty1·before such ·committee,.a ·statem·e'nt settirig•out 
the important features of the' t'reafy/agr'ee/iie/i(' reasons' for which such ·treaty/agreement -'is 
proposed. to be entered into, the impac(·ofthe treaty/agreement upon our country and upon our 
citizens, should be clearly and •fully set out. · The committee niust decide within four weeks of 
such reference whether the treaty should be allowed .to be signed by the Union .. 'Executive 
without referring the m:3tter for consiaeration io~ Parliament o.r whether it ,should be· referred to 
i='arliament for consideration. It is obvious that-such a decision shall have to be' taken having 
regard tci the nature of the particular treaty/agreement and .its impa,ct upon our couni'ry.orori the 
rights 'of 'bur citizens. ·. The committee should ·not have ·to'o many' members .. 'About 10 fo 15 
would ,be. adequate but they must be ·drawn /rem· all· political parties in Pa'rliament. They must 
be elected"t>y both the Houses separately, or jointly, as the case may be. l=h

0e members oric:e 
elected shall continue in the committee for the duration-of the life of the House' or-the cessation 
of their membership, as the case· may be. The committee would be a statutory committee 
clotlied, of course, with all the powers cif a Parlia·m~ntary Committee. '. ·.. · · 

52-. - As a matter of fact, it would equally ,be desirable ]f the law ma_de by _tne . Parliament 
categories the treaties/agreements/conventions/covenants viz., (a) those th.at th_e 'executive can 
negotiate and co_nclude oil its own and then place· t11e same. before both Houses of Parliament 
by way of information.· In this category may be include,d simple bilateral treaties and ·agreements 
which do not affect the economy or the rights of the citizens; (b) those treaties_ etc. which the · 
executive can neg·otiate_.and sign but shall riot ratify until 'they are approved by the Parliament. 
Here again, a sub-categorisatior · can be · attempted: Some treaties may· be made subject to 
approval by default (laying on the table of the ·Hc,use for a particular period) and others which 
must be made subject to a positive approval by way of a resolution; (c) imp·ortant, multidateral 
treaties concerning" trade;· services, investment, etc. (e.g .. recent Uruguay round of 
treaties/agreements.signed in 1994 at Marrakesh); where the Pal'liament must be involved even 
at the stage of negotiation. Of course, wtiere• a' treaty etc. calls for secrecy, or has to be 
concluded· urgently, a special procedure may be provided, subject to· subsequent Parliamentary 
apprd_val consistent with the requirements qf secrecy. 

53. The law made by Parliament must also provide Tor consultation with affected group of 
persons, organizations and stake-holders, in general. This would go to democratize further the 
process of treaty niaking. 

'i 
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2. 

QUESTIONNAIRE 
ON 

TREATY-MAKING POWER UNDER OUR CONSTl;TUTION 

(a) Do you agree with the proposition that entry 14 of List I of th~ Seventh Schedule to 
the Constitution read with Article 253 marks a departure from the Law obtaining in 
U.k.. bh the qu~stloh of Executive's power to enter into In/sties and agreements 
wilH f6reigh powers and its power to sign/ratify intemati9nal conventions and 
tbvehahts; _1 

(b) Is the Unioh Executive entitled to enter into a treaty :affecting the matters 
mentioned in the Slate Lisi (List II) and Concurrent List (~isl Ill) in the Seventh 
Schedule to the Constitution without being empowered by Parliament by making a 
iaw as totitetnplated by the proviso to clause (1) of Articfe'73 and/or without the 
E:6nsefi! of !he tbhterhed State Legislatures? 

(c) Whether the prese~! position should' te'rnain uncha~ged? 

(al Do you support the proposal that the Parliament should enact a law clearly l~ying 
down !he powers bl the Executive jn \he matter of treaty-making? (The expression 
"!iea!y-hlakihg" lhcludes entering into agreements with foreign powers as, well as 
ratifying intemational conventions and covenants.) 

(bj ·6f ¼hether ii is not advisable to enact any such law_takin~' into consideration the 
possibility ol problems beihg created by one or more States if their 
consent/concurrence is made hecessary? . ·I · 

I 

(c) Whether ihe control of Parliament be restricted only to treaties/agreements affecting 
the iiali61ial etonomy? : · · -

I 

3. Do you support the ptopbsal to amend Article 253 by inserting a n:ew clause - clause (2) 
- providing expressly that no treaty etc.· cbllcluded byl the Executive shall have any force of law 
within the territory of India and that no rights or entiiiements can be founded. upon such treaty by 
any one? _ . '· _, ' · 

' . ' 
4. bo you agree with the 'Recommendations· at pages 42 .to 44 oit~e _Consultation Paper? 

_if not, in what respects? _ _ . _ · :1 , · 

5. Should a c6tisulta!i6fi process be made · obligatory with both governmental and non-
governmental experts in the field,, before the Government signs/ralifie·s a treaty/agreement? 

' ' 
- ' - ' ·1 · - -

6. Have you any suggeslioris to make on any oi the issues dealt with in the Consultation 
Paper particularly wlth respect 16 the question how: to make the tniaty-~ a~!rig power sub serve 
and promote the natipn's interest? If so, please state t~em. -_ ·

1 
:· • 

' . -
' '[ 
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Introduction 

' . 
This Paper deals with the appointment and functioning of the institution of Governor as 

well a~ the -~u1gmalie~ an_cj pfqplerns S\.Jff0\Jn!Jing the powers vested i~ them in. the matter of 
§lfa.n!!ng asse~t t~ th,e Bills passe,~ by the·state .. Legisla\ur~§. · 

, . - ·-, l • 
2. Article '153 of the Constitution requires that there shall be a Governor for each State. 
One person can be appointed as Governor for !\yo or more States. Artici~ Hi4 v~sts the executive 
powe.r of lfle St,:it~ in .tfle G9vernor. Article 1.Ei,5 says _that "T~e Gove,rnor of a. \>late shall be 
appointed by the .President by warrant. urider_ rIs ]la.nd and seal_: ,'\rtIcl~ 1 !56 provides that "The 
Governor s~all hold office during the pleasure ,of the President". "fhe ,term of the Governor is 
prescriped 'as fiy/l years, The only qualifications for appointj11ent as Governor are that lie srould 
be a citizen of India and must have completed the age of thirty-fiv~ years: Article 15(1 mescribe~ 
!]le oath, which a Governor ]las to take before entering u~on his office.; He has to swear in the · 
f1\!fT1e of G~d/sol_ernnly affirl]l that he "will faithfully execute the office ~f Governor (or discharge 
!he functi9ns. of'the qovernor) of ......... (name of the State) and will ;lo the best of· my ability 
p,re~.erve, protect and defend the Cpnstit.~tio~·,and the l?w an~ that I 1will devote myself to the 
§~ry1c;~ a11d well-be111g of the people ......... ,.(narne of the Stat~). . , , _ . 

- . ',. . ' 

3. According to Article 168, ihe.Legislature or'a State shall consist o/ the Governor and the 
Legislative ·Assembly. Where, powe•J'~r; the· !-!l9islature 9cinsl~t§ pftwo :~oi.Jses: the ·upper House 
too is naturally a part of the Legislature._ · • , i, · 

i • • 

ti. Artjcle 191 Y(lSts in the Governor the power to grant pardon'~, reprieves, etc. Article 
164(1) says "The Chief Minister shall be appointed by the Governor anq the other Ministers shall 
l:le appointed by the Governor on the 'advice of'the Chief Minister and s]lall hold office during the 
pl~psUr!cJ pf\he Gov~rm:ir". All these provi~ion~:occur in C:hapter II of Part VI of the. Constituticm 
dealing with 'The Executive". It is relevant to mention that the gr,ant or withhold/_ng !isserit is nqt 
, dealt with in Chapter II but in Chap/er Ill, whicli'deals with ·The State L¢gislature". · We sl:i?II now 
t~rJl to Chppter ,1_11· · ' ii -

5: .. Chapter Ill in Part-VI is divided into several sub-headings. Tne one with which'wei'are 
cbnq/lmeg here'i? "!-egislative Procedure" comprising Articles 196'to 2q1. Coming ici Articles 196 
tq gg1, ·Article 196 describes the ma~ner in w~ich Bill~ ar(:l introquce1:.and: p~ssed in ,the_ State 
Legislature. Article 197 •specifies the restrictions on the powers of Legislative Council as to Bills 
qf~)ir\han Money Elill§ "'{hile Article 198 sets out special procedure in re~'Rect of ~qney Bills·.:.The 
~xpre5sion "Mcmey Bills'' is g!)fif\!38 in Article 199. :rhe next two .releva~f Arti21es, namely;_Articles 
gpg ·!clfl□ 20), ·rna.y pe set gut in fµII having regard to their relevance to the issues raised herein: _ 

- ~ . '' . ' I! I' 

.' '';?00, . ·, ,As~.~m )o ·l3ills - ~hen a Bill ha§ ge~n J,~;~!39 py th~ 
' ' !:,egi~J;;itive ''Assembly of a' State or, jn thEl f!=lse: of a Wate llaving: a 

. Legislf3liVEl ~oµncjl, lias been passtid by both Ho!J~e~ of the, ,Legislature of 
\he §tale, ii, ~'1~11 be, pres'ented to the ,Governor an~ the qover'.nor sh~II' 

- de.9J<1re either ttiat .. he as~ents tp, the. Bill w .. th9! t)e l':'.i.1~"1d!ds assent 
· , \hef!')fr,qrn· or \~at· he reserves \he Bill for, the conside.fation of t_he 

President: " · · 

. _ P,r~vicJ~d ·that t~e· l3overrpr 'may, as soon as po.s,sible sifter the 
:presentation fo him of the Bill for assent, return the Bill if it is not a Moriey 
Bill togelh~r wit,h ,a message reci!Jesting thai the Hci~s'ei or' Houses will 
reconsider the Bill or any specified provisions thereof anil; in particular, 
will consider the desirability of iritrbdi\c:ing ariy sucti ami3ncfments· as he 

, may,recoirirn.end in his mes'sageianil,,when:·•a'Bill !f sol'ieturned,_ the 
House or Houses shall reconsider the Bill accordingly, and. if the Bill is 
passed <!gain by the House· or Houses with or with'¢,ut a~endmeht and 

• • , • • .1,, , I , , t, t J , [ 



• 

6. 

A. 

presented to the Governor for a·ssent, the Governor shall not withholq :' _ , 
assent therefrom: 

' 1.-. 
Provided further that the Governor shall not assent to, but shall 

reserve .for the consideration of the President; any Bill whicti in the opinion 
of the Governor would, if it became Jaw, so derog·ate from the powers of_ 
the High Court as to endanger the position which that Court· is by, this 
Constitution designed to fill. 

. -~ ' 

201. Bills reserved for consideration - Wheo a Bill is reserved by a 
Governor for the consideration of the· President, the -Presiden_t shall 
declare either that he assents to the Bill or that he withholds assent 
therefrom: 

Provided that, where the Bill is not· a Money .Bill, the President may 
direct the Governor to return the Bill to the House or, as the case may be, · 
the Houses of the Legislature of the State together with such a message 
as is mentioned in the first proviso to article ·200 and, when a Bill is so 
returned, the House or Houses shall' reponsider it accordingly within a 
.period of six months ·from the, date of receipt of such message and, if it_ is 
again passed by the House or Houses with or without amendment, it shall 
be presented again to the President for his consideration.". ' 

The following features of the aforementioned Articles need to be noted: 

Governor: 

·6.1 . Though the Governor is the executive head of the State and a part of the State 
Legislature and the administration of the State is carried on in his name, the people of the _State 
or their representatives have no say in the matter· of his appointment. While the Pre~ident is 
elected by the representatives of the people, While the President is elected by the 

.namely, the Members o( Parliament and the representatives ,of the people, namely, 
Members.of the State Legislatures, the-Governor the Members of Parliament and the 
is merely appointed .by the President which really Members of the Siate Legislatures, the 
means, by the Union Council_ of Ministers._ · _In as Governor is merely' appointed by the 
much,?.~. the Gover.nor hold_s ~ffice dunn~ the President which really ,means, by the 
pleasure of the President, there 1s no security of , Union Council of Ministers. .Inasmuch 
his tenure. He can be removed by the President as the Governor holds office during· the 
at any time .. There is no provis_ion for impeachin~ pleasure of the President, ~here is ·ob 
the Governor by __ the Stat~ Leg1slatur_e. Indeed, if security _of his . tenure. He can be 
the Governor misbehaves or ~els. in a manner• removed by the President at any time. 
against the interests of ·the people of the State, · 
as perceived-. by the State Leg'islature th_ey cannot do anything ex~ept perhaps complain to the 

· President. II may also be noticed that the Chief Minister is appointed by the Governor. Where 
one party gets .a clear majority; the Governor may have no discretion or choice in the matter but 
where no single party or a pre-election group/coalition gets a clear majority, the Governor has 10· 
exercise his judgment in the matter of whom he should invite. · · 

.,- .. \ . 
6.2 Today the situation is that qifferent political parties are in power iri different States. In 
other words, the situation obtaining between 1952 arid 1967, when_ 9rie part'; controlled both the 
parliament and .S!ale Legislatures oo longer continues. In sue;~ ,a situation. and because the 
Governor owes his appointment' and his continuation in the office to the Uriion Council of 
Ministers, in'matters where the Central Governmenfand the State Gcivernmiint dci not see eye to 
eye, there is the apprehension ihat he is lil<ely· io act in accordance with the instructions, If any, 
received from the Union Council" of Ministers rather than aci on the advice. of' his Council of 

. Ministers. Indeed, the Governors foday are being pejoratively called the 'agents of the Centre' .. 



It is true th.:it the Central Government is not expected to give any instructions which compromise 
the st.atus and position of the Governor nor is it expected to remove him for not implementing the . 
instructions given by it, the experience fo.r the last several years-belies this hope. As Seervai has 
pointed out in his commentary: "As the President acts on the advice of ihis 'Ministry, it may be 
contended that if the Governor takes.action contrary to the policy of the Union Ministry, he .would 
risk being removed from his post ijs.Governor and therefore he is likely io:/ollow ihe:advice of the 
Union Ministry. It is submitted that a responsible Union Ministry would not advise, ·and would 'not 
be justified in advising,. the remova_l of a ·Governor'because, in. the· hones\ discharge of his ·quty, . 
the Gov{lrnor takes action which does not fall in line with the policy of t~/l' Union Ministry. ,The 
remov~I of the Governor under such circumstan_ces w~uld_ atherwiseJ mean that the Union 
executive would effectively control the State executive, which 1s opposed1,ta the basic scheme of 
our fed·eral Constitution. Article 156(1) was designed to secure that if the Governor was· pursuing 
policies which were detrimental to the State □r !9 lndi.:i, the President would remove the Governor 
from his office and ;ippaint another Governor. This ·power takes the pl~ce of an impeachment 
which clearly is a power 'to ,be exercised in, rare and exceptional',circti(llSiances"::_ (page ~103,. 
para 14, .. in Vol. Ill; Constitutional Law of India; Fourth Edition). · ' · · · · ' ··· ., ' 

6.3 , The ·role oi Governors has come in· far severe criticism - sometimes, bordering· on 
con,dem[]atian - in the context of reports they 'sub'mii ·u~dei arid with_if]; the me_aning o(Artic)El. 
35?. Many a Governor ~as not covered hi[llself with· glory in that beh~lf. Notwithstanding .the .' 
rec□[llmendation.s guiding.the disch.arge of their functions in the Sarkaria;iC□mmission·Report (to_ 
which we. sh<1II presently refer) and the decisipns, of the Conference. of 9ci','.ernors, many 
Governors continue to oehav'e in·a manner not c□·nsistent with true spirit cifthe Constitution. This 
would be evident from the. decision .bf the' Supreme Court in S.R.BommJi V. Union of India (AIR 
1994 SC 1918). A few observations from the said judgment may be apposite. In his judgment 
delivered far himself and Kuldip Singh J., Sawant J. commented th·u\ upon the conduct of the 
then Governor of Karnataka: : ., 

"it was improper on the _part of the 'Governor ta have arrogated 
,ta hims.elf ,the. tas,k of holding, firstly, that the· earlier 19 i~tters . 
were ·genuil)e and were written by the said legislator~ qf their - ' 
free will and volition. He had·not even cared.to intervie~ the 
said legislators but had merely got' th'e authenticity bf -the 
signatures .verified through the legislfutUre secretariat.. .. We are 
of the view that this is a case where:'all canons of propriety were 

'ttfrawn to winds and the undue haste made by the Governor in 
inviting !lie Presideni' to issue the' proclamation_ under 'Article 
356(1) smacked of 'mala fides .... The action of the Governor 
was more objectionable since as· a high constitdtional
functianary, he was expected ta can.duct himself more Jairly, 
c;;autiausly , and circumspectly. Indeed it appears that' the 
Governor was in a hurry to dismiss1the .Ministry and dissolve the 
Assembly" (para 76). 

While dealing with th~ conduct of the_n Governor of Meghalaya, the learn'eo judge made 
similar observations and observed finall,' : ' · - - ,, ' . _, 

I ', - . • 

"the unflattering ·episode. shows ·in unmistakable terrns the 
Governor's unnecessary anxiety to dismiss the Ministry ~nd 
dissolve· the Ass~mbly and also his failure as a constitutional 
functionary to realize the' binding, legal corisequerices bi' and 
give effect ta the orders of the court". 

6.4 Similar abs·erv~tions we're 'made by B.P. J_eev~ri. Reddy J. ir{th~ judgment delivered by 
him far himself and S.C. Agarwal J. and with whose judgment S.R. Pandian J: 'agreed fully. (The-

, " I ' 
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opinions of Sawant, Jeevan Reddy ,md Pgndiari JJ. constitute the majority opinions ih ibe saici 
decision,) ·-· ·' · · · · - · · 

' ,' . 

B. - A.rticles 200 and 201 :· 

6.5 ·No_w co,:ni~g to Articles 200 a_nd 201, the first thing to remind ·ourselves is 
0

lhat the poWer 
to grant assent·or to 'withhold- assent or to reserve a Bill for ihe consideration of the President is 
not dealt" with under the heading "The Governor" in Chapter II of Parf Vi (Le. as a poWer or as a 
function of the Governor}"but 'in· Chapter Ill dealirig

1 
With State Legislaturll amf urider the su6- · 

heading "Legislative Procedure". ' - . ' .. ' .. . ' ' . . . . . . · -' ... 
' • • .~, I ' ,•"l ~ 

C. Article 200: 

6.~ ' According fo Article, 200: when /1, Bill passed :by the Leg'isla\0re of a State i_s P.resenteci-t~ 
the Gove~~or, he hg_s four pptio,n~, namely, (a) he as!>ents to )he Bill; (b) tie Withholc/s asseni; (c) 
he reserves the Bill' for the consideration of the ·Hresident; or (d) he ret1frns the Bill· to. ttie '' 
Legislature-for reconsideration. The first proviso s'ays tliat as soon as the Bill is presented to him, . 
he may r!lturn the Bill to the Legislature (if ii is. not a Money Bill) together with, ,a n;essage 
reqµesUng the Legislature_ to reconsider the_ Bill. He : can also suggest the desirability •of 
introc;fuclng'such.amendnients··or charjges as he'thinks approp'riate. If, on such' reconsideration,'. 
the Bill is p·assed again, with 'or without amendments, and is presented to the Governor for 
assent, he-- has. to 11cc_ord ·11is assent., The second pfoviso says that 'it the 'Bill presente·d ·10 Him"" 
derog:3tes;_ in the'opinion· of Governor, from the pow~rs oftti.e;_High Courfso ·as io !)nda~g~r'ttie·': 
po~it[6n which tl)e High cqurt' ii, designec tci fill by_th~ Constitu\ion, he is ~oun9 19 reser;ve lhe Bill 
for the consideration of the Pre:sident (als_o s_ee para 8_8 in Al~ 1983 SC 101.~ at 1048,.Hoec~•~t · 
Pharmaceuticals v. State of Bihar). ·• ' · · · · ' · · ' · · 

6.7 

1) 

2) 

3) 

' ' - • 1 

The following aspects of the Article need attention: 

Article 200 (wh_ich is a reproduction. of ~eciio~ -75 cif the G_oy~rnmerit of India ,Act, 
1935 with two small modifications) does not fix any time limit for gr11nting the assent 
or for declaring that he is withholding his "assent or for declaring' that he is reserving ii 
for the assent of the President. It has been held iri Purshotnaman v. State of Kerala 
(AIR 1962 SC 694) that there is !')O time 'limit for grariting'th_e assent. This decision 
lays down the following further ·propositions: (a) A Bill· p~nc!i[lg in t_he Legislature 
(either House) does notlapse on pror9g}iing of f\sser:nbly,_ (IJ)"A Bill P\lnding before 
the Governor or the Prtisiderit for his assent do~s,not lap·se on 'dissolution of the 
Assembly and (c) Only the Legi!>lative:' Assembly· can _be . dissolved but not the 
Legislative Council. · · 

The Constitution does no! furnish any_gl!idance to the Governor - in which matters he 
should accord his assent and in which· matters he sh'ould wi\hhold a_ssent. 

.. Except in matters governed by the second proviso to._Article 200, that Article does 
not also lay down any guidelines in which matters sh_ciuld the (3overnor res·erve the . 
Bill for the consideration of the President. It has been.held by the Supreme Court in'·· 
Hoechst Pharmaceuticals v. State of Bihar (1983 SC 1019) that the Governor's ' 
power to: reserve for the conside'ration of the President c,mnot be ~uestioned in court. 
The following observations in the· ju'dgl)leiit, though _made. while d.ealing with ·a 
question pcised frol)l,a different ahgle, are relevant: · · ·,. · ' · - ·· · · 

- . . ' ·• ' d 

"A Bill which attracts Art.254(2) · or' Art.304(b) j,vhere it is 
introduced or moved in the Legislative Assembly of a State 

.: 'without' the. previous sanction ·of ihe' President or which 
attracted Art'.31 (3) as it was then ih force, or falling under the 
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5ecbnd proviso to Art.200 has necessarily to be reserved for 
the consideration of the President. There ·may also lie'1a Bill 
•.••• - ,• . ' . ' ' •• ~- t . 

~ _passed by the State Legislature where there may be.' a 
geriuirie doubt about the applicability of any cif the provfsio'ris , 
of the Constitution which require the assent of the Pre~ident' 
to be given to it in order thatit may be effective as an Act In . 
such a case, it is for ihe:Governor to' exercise his discretion .. 
and to decide whether he·should asserit to the,·Bill or sliciuld' 
reserve :it for consideration ~(the President fo avoid• any ' · · · 
future complication: Even ifiit ultimately ·turns ouf.that !there' ,. 
was no necessity for the Governcir'to have reserved'a Bill for 
the consideration of the President, still he' having done so' 
and obtained the assent of the President, the Ac1 so p~ssed 
cahncit' lie' h·eld ·to.tie unconstituticirial on' the ground: of want 
of proper assent. This aspect or' the matte'r, as:the law now 

'' stands, is'hot open to scrutiny by \tie'courts.'~ '' ' ,. ;, · · 
· ~· "· :: -. • · r· 

- '• 

' ' ' 6.8 May b", this matter c·an also tie'deemed,to be one covered by ttie·p"rohibition contained 
in ,q;rticle 212. · (Article 212 dedares lnanhe validity:of ·any·proceedirig(in· the' Le·gislatu'ie 'of'a 
State shall not be_'called in question on the ground _ofifregula:rity of proced~'re. It is ~igriificarititiat· 
the-question of as·sent is not dealt with as-a p'ower or functiori of.the 'Governor in .Chapter II 
dealing with "The Executive·.,. TtJe Governor'' but in Chapter Ill which .,deals with "The ·State. 
Legislature", under'the sub-heading "Legislative Procedure".· It should·also be remembered that 
·accorijing io Article' 168,-Gove'rnor is a part of the State Legislature.}· .. . I;:. · : . · 

: ' ,, ,,• ' I ,' • • ,' • • .,'' ' : 

6.9 , , The power to•withhold.assentappears to ·oe Y(ide and unguided' ~ower. The Gov_ernor is 
. an·' app·ointee of· the Preside'nt · ·.· ·, ",.,. , ., , ... ,,. . : · ·• I• ·; 

• • 1' 

(Cent,al Government). He'•is ·not The. power •to withhold .ass·imt appears to be 
· elected by the people of the" State or.· wide and ungu_ided power.· ,,The Governor is an 
by their,,representatives .. , ln•such' a appointee: •: o_f<. , the . , Pr~siden.t (Central. 
situation, 1'the, legitimacy ·of. this· Government). -He:i~ not,elect~d'~Y the people of 
power,-,which empowers him tb- undo the State or-, by their. represen_tat1ves. In such a 
the will of the Legislature by just· situation, the .legitimacy, of..:this power, w~ich 
declaring that he is withholding his empowers him to. undo ! the will of the 
a~sent, is:open to question, · Even ,if ·Legislature·,.·by _jusJ, , cJecl~~ilig thi!t he is 
we proceed on the ·basis that this withholding•his_.asse_nt,·_is ope!l to qµestion. 
power, has •.to be exercised. by the·, . ' , : , , · · ·:- · :. •·., :i .:', 
Governor oh the advice of his, Council of Ministers - a's it' ought.to be,.-: r\b Council of Ministers, 
:irdinarily spe·aking'. would tender such.an advice except where it<is .. a !~uccessor government 
'armed by a party -.yhich v,,as i,n opposition when the Bill :was passed an~ vi~ich has ,since come to 
JOwer {of course;one cannot' envisage all the situations wherein such,an:4dvice may_be tendered 
Dy the, Cou~cil bf Ministers). $e that as it may, wherever such advice,is1tenderec(.' it would be a 
suspect one; t~e Council o!-,Ministers ·cannot overturn ·the will of the •L'.egislature. What can 
·happer in such a; si\uation, is, t(iat the Governor may simply sit:over .the Bill, and if he finds that a 
differentparty:has com1, to power meanwhile, he may seek their tdvice.; 'Stich a course will not 
be conducive .with· ihe .d~corous regard a Gqvernor is expected to_ the: rules;of ,the Constitutional 
game., Indeed, any: such a~vice 1 -. • .·" ·,. : ;,-,, • • ·, • t;. ·,•f" lj,, 
to .--withhold. assent _.b_ y; t~--e, , .. : .. If,. on ·th. e·,other_ ·hand; for any,1~eason, the .pow_ er to 
Council: of Ministe,s ,to· a .• ~ill , withhold assent .. is ~reated as a . matter within the 
passed by,the, Legislature, might,·: ·•dis_cretion, of :the,.Governor;. the/position would be a 
amount to _an act, qt impr.op'ri~ty., total)y.unedify!ng·_one, In ,the absence of any guidance 
If,. on the other ,.!land,· for; any provided by. the;<;onstitution in -.y~ich cases this power 
reasol), .,the _power to_ withhold , . can be exercis!!d anq in-vie\l( oMh_ecfui1her fact that no 
ass.ent -is tre.ated .. as a matter court is entltled;,to., go .into;Jh1i,ljustific~tion of s,uch 
withi~' the,· discretion .of, th.e :'!"ithholding,_confermerit qf su:cti,,µ,ower is bound to be 
Governor, th~ p_osition-would b(l" inherently ;irbitrary aj,d discrimil)ato_ry, · 

I• 1·•., f, ;-• .'. .-1.. "' " f • • • ••, , ' •.,11. . r,:-]j.-1 , 
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a_ totally unedifying-~rie. :, In th_e ~bsence ot'.any .. guidan~e proyided. by' the '-c;:onstituiion in which 
cases this power can be exerci~ed and in vie'A' 9f the further fact that no. c,:94rt is entitled to go into 
the justification of such withholding, conferment of such.power is liound ·to-,1:ie inherently artiitrary 
anti discriminatory... · · .. · · · - · · 

6.10 A reading qf. Article 201 shows. that ~yen ,a_,Money Bill can b,e reserved for the asse~t. of 
the President. ~his would b,e, evident.from_ !~!l·,foll_owing -)VOr~s in the proviso to Article 201: 
"Provided that wher~ th!!Bill is not.a Money.Bill, the_ President may direct .tJ;;ie Governor to return 
the Bill. ... " From the language employed in Articles 200 and 201, ii cannot be said that a Money 
Bill cannot be reservedJor the assent of the President., Such a course, if adopted by a Governor, 
can lead to serious _dislocatio!l _of administrative busine.ss. . 

7 In support.9( the, proposition that the power to-accord or' withhold assent and the power to 
return the Bill to the Legislature for, reconsideration. (with or without .suggestions) as well as the 
power to reserve the Bill .for tne consideration,ci/ the F're~ident ·(except'perhaps iri situatio,ns 
where such reserving is obligatory by virtue of the provisions of the Constitution) has lo be 
exercised,by the_.Governo,r .on t~e _advice of l)is_Council of Ministers a~d not in accordance with 
the instruc;ti_ons received by him from the Governmert of India ano· also to establish th?! these are 
nqtl)is.discr!3tionary powers, reference. may be maqe to the law, declared by the Supreme Court 
in ShamsherSingh v. State of Punjab {AIR 1974 _SC.2192). T_he decision lays down the following 
propositions:,· . , , ·, · 

, ..._ ·~ ..! • -, .' • ~ -

(a) "We have extensively excerpted from .various. sources not for adopting_ 
-'quotational jurisprudence' but to establish that the only correci construction 
can b.e that in constitutional law the 'functions' of the_ Presid_eni-and Goveirior 
and the 'business' of Government belong to.the Ministers and noMo the head 
of-State, that- 'aid and advice' of ministers are:terms of art which, in law 
mean, in the Cabinet context of our constitutional scheme, that the.aider ads 
and the adviser decides:in ·hisl·own authority and not subject to t~e power of 
President to accept or>reject.-such action.or decision, except, in the case of 
Governors;,to' the lim\ted .extent that Article 163 permits and his discre\ion, 

, , remote c_ontrolled by the Centre,'has play". 
• 1· 

{b) As rightly pointed out by Sri·,M:C. Setalvad, the, first Attorney General of 
India, when consulted by Dr. Rajendra P.rasad (iri connection with ·the Hindu 
Code Bill controversy): "It {Art:7 4) applies to every .function and power vested 

. in. the President, whether it relates to addressing• the House or returning a Bill 
for reconsideration or assenting or withholding assent to the Bill", 

, · (c) .. "Of- course, -there is some qualitative difference between the position of the 
·President., .and the Governor. The former, under' Article 7 4 has no 

.. discretionary,powers; the latter too has none;·save inithe tiny strips covered 
by Articles 163(2)1 371-A(1 )(b)·and,(d), 371~A(2)(b) and (f), VI Schedule para 
9(2) (and VI Schedule para ,18(3), until omitted recently with effect .from 
21-:1.1972). These"discretionary powers exist.only where expressly spelt out 
and even these are not left to 'the sw_eet will of the Governor .but are remote.-

.. ' .. 0°:controlled·b'y the·Union•.Ministiy which is answerable to Parliameyntfbr.those 
actions. · Again, a minimal area' centering round reports to be despatched 

· under Article'356,may-not, in·the·riature of things/ be:amenable to, ministerial 
.advice. ·.the practii:e,oU,ending;periodical reports.to the Union Government 

· . ,is ·a-pre-coristitutionat-:one••and·'it'0is !doubtful if a ·Governor could ·or should 
- ,;,..,,report-: behind 'the- back ·of ,·his Ministers. 'For a centrally" appointed 

': -,:•·, ,,, · -constitutional_ functionary to Keep a dossier· on his Ministers or to; report 

• __ • J • 
I • • •• 

• • " , 0·'agairist- ·them· or ·lei· take up, 1pulilic' -stances critic.al of Government policy 
·, 'settled :by1the Cabinet-or to intertere in the administration "directly :.. these are 

unconstitutional faux pas and run counter to parliamentary system. In all his 
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(d) 

(e) 

. , 

constitutional 'functions' it is the Ministers who act; only in the narrow area 
specifically marked out for discretionary exercise by the Constitution, he is 
untrammeled by the State.Ministers' acts and .advice. Of course, a limited 
free-wheeling is available regarding choice of Chief fvlinister and dismissal of 
the Ministry, as in the English practice adapted to ·Indian conditions". · 

- - I ,, . 
When deciding a dispute under Article 192( 1 ), the Governor acts on the 
advice of the Election Commission and not on the·ladvice of the Council of 
Ministers. . , 

· "The omnipotence of the President and of the Givernor _at State level is 
euphemistically inscribed in the pages of ::,ur Fuhdamental Law with: the 
obvious intent that even where express confermen~ of power or function~ is 
written into the Articles, such business has to be disposed of decisively by 
the Ministry answerable to the Legislature and thr9ugh it vicariously to the 
people, thus vindicating our democracy instead 6f s,urrendering it to a single 
summit soul whose deification is incompatible, with the basics of our political 
architecture". . · · :: 

- - , , r ' 
In this connection, reference may also be made to h,e· Constituent Assembly 
Debates, Vol.9;, At. page 61, the following extract:],rrom the speech of T.T . 
Krishnamachari may be noticed: "I would ask him (Dr, Shibanlal Sa~ena, a 
member of C.A.)° to remember one particular point to which Dr:.Ambedkar 
drew pointed attention, viz,. that the Governor wm ·not··be exercising his 
discretion in the· matter of referring a Bill back to the House with a message. 
That provision has gone out of the picture. The-Governor is no l9nger with 
any discretion. If ... the Governor sends a Bill bac~;for further.consideration, 
he does so expressly on the ·advice of his Council .of Ministers". (The speech 
of Dr: Ambedkar referred to by T.T. Krishnamac~ari is at page041 of'the · 
.same. volume.) 

8. ·· · What ,has been. happening in fact all these years is'. that ,;Governors generally :act 
according to the irstructions of the Horne Ministry at the Centre, If the party/group in power at t,he 
Centre is a'different from· the one in the State:(whose Legislature has passed the particular Bill) 
and more -particularly where the party in power at the Centre is in· opposition in the State 
Legislature.and:had opposed the said Bill, or for any other reason, the Home Ministry may 
instruci. the''GoverQor e.ither · to withhold his assent or reserve, it fo(the consideration of the 
President:... or return the.'Bill in case the party posiiion in the.Legislature has, in the meanwhile, 
underg'one a change. 'if any such instructions are received b~ the- .Governor, most li~ely, he 

~ • ' ' I , ' ' , ' • 'I , ' 
would ,act according to them, notwithstanding the advice of his Council of Ministers to the 

I ' ' ' - :•• ' 
contra[Y. This,:is clearly an undemocratic, exercise of power by th~ Governor. To-wit, the 
Governor .is a :part of the State Legislature and .the Council of Ministefs is to advise him in the 
matter of,exerc;:i?e. of his powers. The people or the Legislature have. no, absolutely no, remedy 
,against any arbitrary withlio/ding of assent, inordinate delay in grantiiig assent or unwarranted 
and U(lji.Jstified 

1 
½eservation : of a Bill for. the consideration of the . President. Whenever the 

Governor acts' ~ccording t6 the instructions of the Central Government ~nd contrary to the .advice 
.tender~d _hy ttie' :touncil of r,1inisters of the State, frictio·n· arises betweeQ ,the ·centre and the State· 
which . is not conducive to a fruitful cooperation between them. The Legislature can't even 
imp~ach the· G

1
civern6r ~i~c·e there is n9 such provision.in the Constitution.• May be the power,to 

withhold assent is understandable in the case of. the President (Article •111) who is elected by the 
M·e~bers .. of th~!Parliamert .an9 the State Legislatures an.d can•theref~re claim a certain amount 
of legitimacy but:not in the case of the Governor who is a mere appointee. 

• • • • I 

9. . One-way of reducing., the rigor, and, arbitrariness inherent in t~is clause, may be to read 
the powers ir\. tt)e main limb of clause (,1) of Article 200 consistent with and subject to the first 
proviso. "The first proviso requires the Governor to return the Bill for reconsideration. "as soon as 
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poss_ible after the presentation to him of the Bill for assenr. If this provision is taken as a guide, 
as an indicator, the.element of urgency in it may govern not only the case of return of Bill, but also 
grant or withholding of assent as well as to reservation of the Bill for the consideration of the 

· President. But so far no court has taken this view; it is only a possible interpretation. The fact 
remains that there are no express words in the C.onstitutiori· to support such a view. On the 
contrary, the use of expression "as soon as possible" only in the case of return of the Bill and not 
in either cases (asseniing, withholding of assent and reserving for tt.,e consideration of the 
President) can be said to be indicative of the fact'that the element of urgern.y was, not in)en_ded to 
be infused in these other matters. · On a literal interpretation, the first proviso applies only to a 
case of return of the Bill ·and not to other three situations and this is precisely the view expressed 
by the Supreme Court in Punishothaman's case, referred to hereinbefore.- T-his • is nota happy 
situation. 

D. Article 201: 

, u. 1,.;oming to Article 201, it says that where a Bill is reserved by a Governor for the 
consideration of the President.- the President shall declare either that he assents to the Bill or that 
he withholds assent therefrom. The 
President is also empowered to 
"direct the' Governor to return the Bill 

'to the.House ... together with such a 
message as is mentioned in the first 
proviso to -Article· 200: ... " · fa~.-: 
again no time limit is fixed within · 
which the. President- should take a 
decision. ·: There have been 
instances·· wliere. Bills· have been 

wHere a Bill is reserved by · a Governor for the 
consideration of the President, the President shall 
declare ·either that he assents to the Bill or that he 
withholds- assent·therefrom. The President is also 

- , t. ' ' \ 

empowered to "direct the Governor to return the 
Biil ·to the H_ouse .:. ·1o!i'ether with such a· message 
as is mentioned in'''the first proviso to Article 

··· 200 .... " Here again no· time limit _is fixed within 
which the 'President should take a decision. There 
have been instances. where Bills have been 
pending with the President for periods up to six · pending · with the President for 

periods up to six years · or ·more. 
(See the Table appended to Chapter 

years or more. 

V "' :Orkariar Commission Report position up to 1987). In the matter of return of Hill for 
reconsideration to the Legislature, it is relevant to n·otice, the words "as soon as possible after the 
prese~!~i,oii t" him of tlie· Bill for assent" occurring in the first' proviso to Article 200, 'do not ·find 
place in the proviso to Article 201 though both the provisos are o_f cognate nature. 

11. Yet am,•~.clr feature of 
· Article 201 is that ·whl-'re the 
President directs the Governor 

'· to • ·return the B;'I to the 
Legislature and · the 
Legislature passes the· Bill 
again (with or without 
amendments) and when it is 
presented to the President 
again for consideration, the 
Article does not say that the 
President is bound· to grant his 

· assent, as it is said in th_e case 
of the Governor by the first 
proviso. to Article 200. . It is 

·· rather surprising that ·eve!'] 
after the Legislature 
reconsiders the Bill,• passes it 
again and• presents it to the 
President for .consideration, it 
can - be- stalled, · if he sci 

L • ' -

Yet another. feature of Article 201- is that whim:i. the 
· President' directs the Governor to returri the B'iil to the 
Lcgisiature ~nd the Legislature 'pas·ses the ·sill again 
(with or without amendments) a~d when it is pre_si;nted 
to the President again·for consideration, the Article does 
not say that the President is bound to grant his assent, 
as ii is said 'in the case of the Governor· by the first 

· proviso to Article· 201. :h is rather' surP.rising that even 
after the Legislature reconsiders the Bill; passes it again 
and· presents. _it to the President for consiileratiq[), it can 
be stalled, if'iie so chooses, by not assenting to if and by 
'cold· sforaging' - it, if ·we· can use that -e.xpr~S_!;ion. 
Inasmuch as the President ·would be guided by the Union 
Council of Ministers in this behalf, it ·may' quite happen 
(indeed, as. it has already happ~riedj' th_at_.,~~:er'[!. a 
different party or group is in pow.er ·at !lie' Centre;Jt ·can 
·easily neutralize and · nullify the will· of ·the State 
Legislature by arh,ls•,a +!Je Pre,sident to V!ithhold his 
""sent or ·cold-sto•:.ge it_ even ;iter the Bill is presented 
to the Presider.::after rei:c-nsftiernt!on of the Bill, · .. -
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tHfiose~i' by_noi assenting to it and by 'cold storaging' it, if we can us·e that expression. Inasmuch 
as ifie President would be· !:!Uldea 'by the Unlori Council of Ministers in ·this behalf, it may quite 
fiappen (indeed, ·as.-lthas afreadfhappened)'that where a·different party 0/_group is in power at 
the cl!!Mlf!!, it can easily·'neutralize arid nullify the wUI of the Siil!Ef 1,.egisl~tu"re by advising the 
President to withhold his assonl or cold-storageiit even after the Bill is pres~nted to the President 

· aitet recbrisideration ·of the Bill. A ·more undemocratic arid undesirable
1 

situation cannot be 
lifiil[iified, ltideed, cine may go to the extent ofsi.Jggesting the very .deletidn of the provision for . 
· feseivitl§ the" Bill for the consideration of the· President, except in a situation' contemplated by the 

s~cond;W~Viso i6 At!icle 290 or My oth~r pravis_iah o~:th~ Canstlt~UQ~: :. :I .. ~- _ , _ . 
12. Elefore we proceed further, II would not be out:of place to ~uote certain observc!tions of 
bf, Amtieakaf,though made in the context of Article _355. He said: _j ,. .., ' 

"j lfiink ii-is agreed' that-oUf ·c9nstitution;' notwithstanding the:·~any ' . 
, provisions which are cbntaitied In It, wh~reby the Centre has ·beew 
'giVen powers to· bverridEHlie Ptovinces,:nane-the-less is a F~deral 
Constitution and when' we say that Cbtlstitution . is a F~deral 

·GofisiiiU!i6fl, it means this, that the Provinces are as sovereign ir\
1
.their 

./ielcl 'which is left 16 them 'by the Constiiution as the Centre is ·ih the 
fieiiJ whiii~ is assigned lei -ii. In other words; barring the provl~ions 
which permii the Centre ta override any legislation th<jl ·m~y be 

. ·passed by the Provinces,' the Provinces have a plenary authori_ty to 
[tiake any _ laW. for the pea·ce, order and:_ good Government o/: that , 

' Pfcivin9e. _No:"..' ._wlie~ onoe the ~onstitution makes the Pr9~ince 
sovereign ,and gives !hsm plenary powers· to make any law for the 

, peace, order arid gtibtJ G6vefrirnent oMhe Province, really speii'king, · 
·the ihterve'nticin of the Centre or any.other, authority must be de&med 

· io .be Barred,, because that would be ah invasion of the sovereign" 
. "authcifiiy of tfie Province, .that is a fundamental proposition w~ich, I 

'think, we hilisHlc6epl liyJeasori of the·fact that we have.a Fe'deral . - , 
Consliiuiion'." · · 'I: 

. I; 
' ).f, 

J: Recommendations of ~arkafia Ocimmission: 

': ' ·, 

' 

j 

. . . . :i' ; 
13. · A Commission headed by Justi~e K.S. Sarkaria1 a former Judge Jf the Supr~me Court 
(and who is _now; a Mefii6er of the present Comrilission), · was constituted tcf examine and review 
the working of,,the existipg arrarjgemeii!s beiWeen the Union and. States .in regard,.to powers, 
functions and r:eisponsibilities, in all spheres and recommend such changes})r other measures as. 
may be ap~ropriate": The notifica,iio~ dated_ June, 9; 198:l ap~ol.riiing ·th~1 ;c,□mmission stated· 
further .that In. e)\am1rnng •and rev1ew1ng the working of·.the existing_ arrang_ements between the 
Union andiSt<!tes and making recommendati,ons as !6 the changes · and n:ieasures needed,' the 
Commissia:n will keep in view the' social and economic developments . that have taken place-over 
the years :and 'have , due ;regard 'lo the scheme and framework of;the c'anstitution•; which the 
founding father~ liave so·seduiously designed to protect the' independence1I and. ensure the ynity 
and integri\Y' of 'the country wl)ich· is 61 paramount ·imp9rtance for piomotirig the .welfare of the 
people'-' .. In th~ir r_~port submitted in' the .year' 1987 ,sa. the: Commission haY,f dealt witb the '.'Role . 
of the Governc;ir'!- · in · Ch_apt\)r IY: · and "Resel'{ation o( Bills .. by ·.Governors for ·-.President's 
:Consideration;'and:Promulgatiorv'ofOrdiriances': in.Chapter·V, ·., :· -·, .: · ·.• ·;,. · ,·, · 

) ·.,~; ., _ • , ,;, ':·~. '· , •";,·-._II;" •·:'. :; _ ··: '.1 t : . 

14. · .-.·fn··Ch_apter IV, the Commission. first. e~amiried'_the hi~toric~tl background to ttie 
institution ·at Gove'rnor,Jne· co·nstitutio'nal provisions ·concerning ,the ,Gave/nor and· the scope,of 
these'provisions and then ROirited.'out the three maih'facets·of Gove'ihar's.ir6te.- The-three:la'cets· · 
so pointed out are: (a) as -the. cbnstitutional head· of. the ·State oper~tingin~rmally uride~ a'•l>ystem . 
of Parliamentary .democraC:y;,:(b)' as-a'vitaf·fink between-the Union:'Government- and tlie 'State 

i ' . ' . • - ' ,;. ' . ' 
,. 
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Government; and (c) as an_ agent of the Union Government in a few specific areas during normaf . 
times - [e.g. Article 239(2)] • and in a number of areas during abnormal situations [e.g. Article 
356(1)]. Pausing here, we must·say that really-speaking, the Constitution did not-envisage the 
Governor as an agent of the Centre. By making reports under Article 356, the Governor does not 
become_ an-agent of t,he C_entra)_ Governmer,t. _Such a report has to be made_ by'the Governor as 
required by his.oath which obliges hir]'l to "preserve, protect and defend.the Constitution" and to 
devote,himself ·to the service-of well-being 'of the people" of th,:it State. If he is bonestly satisfied, 
in a given situation that the government of that_ State cannot be carried on in __ .,ccordance with _the 
provisions of the Constitution, it becomes·his duty to make_a r!lport to, that effect to the Presii;lent. 
This he does as the Governor of the State and in the interest of the State and not as "the agent 
of the Centre'., It is another matter that be.cause of the conduct and actions of some over the last 

I , ' • . , 

several decades, they have earned this notoriety and the pejorative appellation of.an agent 

15. Coming back to the.Sarkaria Commission, it took note of the criticism with respect to the 
role of the Governor and also· set out _the matters in which the ,Governor has, to act in his 
discretion. The matters in which 'the Governor, according ·to tne Commission, is expected to use 
his discretion are:-

(i) In Choosing the Chief Minister 
·(ii) In testing majority of the government in-office 
(Hi) In the matter of dismissal of a Chief Minister 
(iv) In dissolving the Legislative Assembly . 
(v) In recommending President's rule 
(vi) In reserving Bills for President's Consideration. 

16.. The Commission then referred to the suggestions received by it with respect to the 
institution and role of Governor which inter a/ia established out ,that this office is of vital 
importance having multi-faceted role, that Governor is linchpin of constitutional apparatus, that 
Governor's office assures continuity of Govemment and that it should not be dispensed with. 
The Commission proceeded ·to discuss the manner of selection of (3overnors, the term of their 
office, their eligibility_-for further offices after the expiry of their term and the retirement benefits 
available to them. The Commission the·n discussed the areas in which the Governor has to act in 
his discretion and the need for such discretionary powers. Finally, the Commission set oui its 
recom·mendations in paragraphs 4.16.01 to 4.16.24. ' 

17. The Commission also discussed the issue of laying down guidelines for the Governors in 
Paras 4.15.01 to 4.15.06 under the· heading "Guidelines for Governors". The Commission 
observed that laying down such guidelines is a difficult task· and that they should be evolved in 
course of time embodying accepted conventions. It pointed out that the draft Coristitution had 
provided that.in choosing Chief Ministers and in his relations with them, the Governor would be -
guided by the Instructions set out in the _Schedule (viz. the Fourth Schedule). However, this 
Schedule'was subsequently deleted by the Constituent Assembly on the reasoning _that inasmuch 
as the Governor has; to act on the advice of his Ministers and further becmi~!)_ the areas in which 
he has to act in his discretion are very meagre,,the matter be left to be govP~ned by conv_entions. 
The •Commission pointed -out that the. Administrative - Reforms Commission Stl'dy }earn on , 
Central State Relationships ( 1967) had emphasized the need for the formul,it;;:,, 1 • of- a national , 
policy to, which the ·Union and States subscribed, which gave recognition to the role of the ' 
Gove_rnor _and guided the responses of the Union, the States and the Oppositi9n parties to, any , 
actions tal<en :in discharge of it. . ,,The Commission opined that such a national policy should 
spell, out the implications of the Governofs roliin the forni of conventions and_practices, keeping 
in view the national objectives of defending the Constitution and the protection of democracy. The 
Gommission referred fo the fac;:t that .the Administrative Reforms Commission had ~lso 
recoinrnended in-1969 that the Inter State Co_uncil should formulate the:guidelines governing.the 
discretionary powers by the Governors and that after their: acceptance by the ·union Government 
such guidelines .should be· issued_ in the name of· the .President. -The Government •of India, 
however, did not accepUhis 'recommendation-•saying that the ·matter,should best ·be left to:the 
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conventions which may be estaplished or which may be evolved in that behalf. In this state of 
affairs, the Sarkaria Ccirimiission concluded that it is not possible to .fay 'down any, guidelines 
governing-the functions and du!ies of the Governors, partly because•it is not possible to fpresee. 
all the. situations which may develop calling for the exercise of discretion· by the Governor. Now, 
coming to the recommendations of the Sarkaria Comf'[lission · in regard to tJle institution of . 
Govern·or,. they are briefly the following:-

The person to:be appointed ·as a, Governor-.· 

(i) ·; 
(ii) 
(iii) 

' ' should be an 'eminent- person; '· •• · ·· l -
must be a peri;on from outside the State;' · . , : · t ,· 
must' not have participated in active politics a\ least for some time before .his 
appointment; . •, - "•, , · · ' I -

(iv) -- he should be a · detached person and' not too ·intimately connected ! with the Jocal 
- · politics of the State;· · . ,: .:·. •.'J ,{ • ,j .. . • · · · --... 

(v) . " he should be:appointed in· consultation with ,the ytiief ~inister, of the ·State,' Vice
P'.esident of India and ·the Speaker of the lok Sabha;· · . ! •. . , · _ · .· _ · 
His tenure bf office must be guaranteed and.-should not b~ d1sturb~d except-for. 
extremely 'compelling reasons and if an~ action is fo be,-taken against him he 

(vi) 

, (vii) 

must be given a reasonable opporturyity for showing caus~ against the grounds 
on which he is sough! to be removed. In c.ase of such. teriTiination:'or resignation 
by the Governor, the •Government should lay .before '1both the Houses of 
Parliament:a statement explaining the,circunistances,Jeading to such rem·oval or 
resignation, as,the case may be; -- .. ·,.· _·, :. · , ,:· .;!.:: · , 
After demitting ·his_ office, the person appointed.- as Goyernor should: not be. 
eligitile fc;,r any other appointment or office •of profit un°der-foe .Union : or a, State· 
Government except for a second· term as :Govern6r,or·election as \I.ice-President 
'or'President of India, as the case may•.be; and-:•' ·; ... I: . ' '· 

- (viii) · : At: the end of his .tenure, reasonable :post-,etirement benefits' should: be:·provided,--
: • . , , ~ ; ' 

1 
I '

1 
1 

' , ' .,1 •• ,: 1 •• ! l , ': ·, ; · :{;: .. t) .. [ ··. : \ : ' ; • • 
. 18, Sarkaria Commission· further recommended that .in.choosing ·11 ,GliiEif.Minister,, the. 
: Governor should be guided by the following principles, viz.:: .. , . - ' · · ii · ' · 

(i) The party or combi~atio~ of parties ~hicti, '.co~mna~-d~ theit;dest;s~pport in the 
Legislative Assembly ·shouldibe called upon. to form the go~~rnment. 

- (ii) . · · The Governor's task is to see that·a government is:formed 1arid, not to try- to form 
. . .. ',a-government which pursue policies whic~ he appro~es. II 
(iii) lfthere is a single party having, an abso_lute majority', in the/1.ssembly, the leader 

of the party·should automatically be.asked to become the Chief Minster. -
(iv) ff. there: is· no· such party; the Governor, ihould selec;t ~ Chief Minister from 

.among ttie following· parties--or groups of,,parties-by,souriding them, in turn, in 
ttie orde~·of preference in~icated below: · . - , · I / j · · 

(i) 
(ii) 

. ' . . .· .... - . '·· ,:, i ' 
·an-alliancffof parties thatwas formed prior,to the Elections. 
,the largE1st single party stakin.g:a ·claim-!o Jormithe government with 
the support of others, including 'independents': 

. (iii),·-, a post,electoral: coalition .of parties,-.with alL.the partners .in the· 
coaliti,on joining the governme'n\., , _- ,• .: · , -

(iv) , a post,electoral .alliance of parties, ·with some of .the parties in the· 
alliance forming a Government. and the -remaining. parties, including 

(v) 
;indepen'dents' supporting· the :gavernrne11t frci~)outside. · 
The· Governor while .going through the process described above 
should- select a leader who in his (Governot's) judgment is most 
likely to command a majority in the Assembly. ! i 

',· ' , ·.;, :; ' . ' ' ·.. ! ,; 
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19. · . It was also recommended that a Chief Minister, unless he Is the leader of. a party whi!lh 
has-absolute· majority in the Assembly, should seek a vote of confidence in ·the Assembly within 
30 days of taking·over. This practice should be religiously adhered to with the sanctity of a Flll!l qf 
law. 

20. The other recommendations made by the Sarkaria Commission are that the iss1,1e of 
majority support should be_ allowed/directed to be tested only on the floor of the Hqu5e <1nd 
nowhere else and that in the matter of summoning and proroguing·thl'l J..egjslatjve Assembly, he 
must normally .go by the ad¥ice of Council of Ministers but where a no· confi!Jeni::€l mgliim i§ 
moved and'the Chief Minister advises proroguing the Assembly,- he should· ng\,.<1g,;;i;ipt i\ 
straightaway and advise him to face the House. 

. . , 
· 21. The Report also recommended certain measures in the matter of dissolution of !h!! 
Assembly. The Report recommended Iha'! while sending ad hoc or fol'!nightly report§ to th€) 
President, the Governor should normally take his Chief Minister into confidence, -unless there ar1;1 
overriding reasons to the contrary. The discr~ticinary power of the Governor as provicl!alcl ifl ArtiQl!l 
163,.it was recommended, should be left untouched. The recommendations towards the· @nd of 
Chapte'r IV are set out Annexure I to this paper. 

Sarkaria Commission on Articles 200 and 201 : 

22. The Sarkaria Commission· examined these articles in Chapter .V of its ·Report. VVfi! may 
briefly note the contents of this chapter. In the first instance, the criticisms and suggestigns i;ly 
the State Governments and certain other persons with respectto the said Articles were noticed 
and thereafter the legislative history of Articles 200, 201 and 254, The Commission opimid that · 
amendment of Articles 200 anif201 is not called for. The Commission examined the scope of 
Governor's discretion under Article 200 (in the matter of granting or withholding assent and in the 
matter of reserving the Bills for the consideration of the President) and the·n pointed out the 
provisions of the Constitution whereunder r.eservation for President's considen,tion is obli!:)atory 
upon the Governor viz., (i) second proviso to Article 200; (ii) Clause (2) of Article 288; (iii) Clause 
(4)(a)(ii) of Article 360 and (iv) Article 360 .(4)(a)(ii). The Commission -also pointed out the 
matters in which the Bills may 'be reserved for the President's consideration· and assent for 
specific purposes. They are: · 

(i) To secure immunity from the operation of Articles 14 and 19, namely, 
Bills for acquisition of estates, etc.and for giving effect to Directive 
Principles of State Polic~l(Proviso to Article 31C). 

(ii) a Bill relating to the subjects· enumerated in the · Concurrent List, to 
ensure operation of 'its provisions despite their repugnancy to a Union 

· · law·or existing law, by securing President's assent in terms of Article 
. 254(2). ' 

(iii) Legislation imposing restrictions on trade and comm·erce requiring 
Presidential sanction under the proviso to Article 304 (b) read with 
Article 255. 

., 
23. • The Commission pointed out specifically that the above situations do not exhaust the 
situations in which the Bill may be reserved for the consideration. of the President that there may 
be other matters as well in which ,the Governor may in his discretion think it _proper to reserve a 
Bill forthe ·consideration of the President. · 

24. Dealing with the rationale of system of·reserving Bills, the following statement occurs in 
para 5.13.01 ofthe·Report:-

"ln the light of the foregoing discussion, we are of the opinion 
that the · scheme of the Constitution and the various · Articles, 
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. providing for reservation of State legislations for the 
consideration and assent of the President are intended to 
subserve the broad purpose of co-operative federalism in the 
realm of Union-State legislative relations. They are designed to 
make our sys_tem strong, viable, effective and responsive to the. 
challenges of a changing social order. • They are necessary 
means and tools for evolving cohesive, integrated policies on . . . . ., . ) . 

. basic issues of national .significance.. Even (ram the4ederal 
stand point,· the. reservation of State Bills, if made sparingly in 
proper cases, e.g. where the·Bill relates to a matter falling'clearly 
withio · the Union List, serves a use(u! P.\l:PO~e. But, a,s al)tly 
cautioned by .D.D.Basu, "its ~se cann9t be,!Jxtended to·such an 
extent as to•, install the Union Executive over the head, of the 
St~te Legislature in matters legislative". , . . 

25. After ,considering the relevant matters, final recommendations of the Commission are set 
out in paragraphs 5.19.01 to 5.19.17. which are appended to this paper as Annexure IL Broadly 
speaking, the',recommendations are to the followi~g effect: · . ;, · 

In the matter of granting or withholding his assent'o~,i/i the matt~uif reserving a .Bill for 
the consideration of the President, the Governor must act' according to the':advice tendered by his 
Council. of Ministe(s except in rare and exceptional ca~es,. ,for-example,,Y'here, the provisions of 
the Bill are ,patently unconstitutional or are beyond the legislative COl])peterce of the State 
Legislature o, where they derogate from the scheme and framework of tl;le Constitution so as to 
endanger .the sovereignty, unity and integrity of the nation or whEl(~ ·they clearly violate 
Fundamental ~ights or other cons.titutional limitatioDs. Tpe pr;iptice o.f '.re~7i;ving Bills for the 
consideration •of.the President may be stopped except w~~re it i§ req~ired .,by .one or the other 
provisions of.the Constitution or to meet some other constitutional,-purpose.'' A ·reference of the 
Bill to th~ Pre~ide!1t ni,usf also 'contain the mater/al fa,c,ts"'the"Rcllnts· foi),'~ci~s_i,deratiori and the 

· grounds upon which the reference has been made., A, convention ; m,usf. be established 
whereunder the President should dispose of a Bill serf'to him for his consideration within four 
months. The Presid!l_nt ?houlcl , not withhold his- asseQt except. on 

I 
the ground of patent . 

unconstitutiona,lity, etc. as pointed out hereinabove, I~ m<1tters where hii, assent is required by 
the constitutional provisions, he shall keep in mind the constitutional provisions and the interests 
of the nation and the. State for granting or refusing his assent. ·The ·commission, however, 
recommended that the Constitution itself should not prescribe any ii~e limit either for the 
Governor or the.President and that the mailer should be, allowed I? be gqverned by conventions 
and g(?Od sense of the relevant persons. 

Recommendations proposed : 

I, 

26. We re?·pec\fully agre~ wi•.~ all the recommendations con,liJined in , Chapter IV (relating to 
Governors) •in the Sarkaria Cor\,mission Report ·subject to the following: ' 

· (1) We agree that Article 155 of the Constitution requires to be amended. 
The Sarkaria, Con:i_mission recommends that Article 155 should. be amended to 
include cpnsultation with the Chief Minister of the State forc,which the Governor is 
to be selected and appointed. But so far as consultation ,with the Vice-President 
of India and Speaker of the Lok Sabha is concerned, thJ Sarkaria Commission 
does not say that such consultation should be provided for expressly in amended 
Article 155. On the contrary, it says that such consultation should be 
"confidential and informal and should not !Je a matter of constitutional obligation". 
It is suggested that this consultation may be made by the Prime Minister while 
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selecting a Governor. We, however, think that the experience gained over the 
last 14 years since the Sarkaria Commission Report may call for a more specific 
amendment in Article· 155. It would be appropriate to suggest a committee 
comprising the Prime Minister of India, _the Home' Minister of lnaia, the Speaker 
of ihe Lok Sabha and the Chief Minister of the State ·concerned to select a 
Governor .. (This committee may also include the Vice P~esident of India if ii is 
thought appropriate.) Instead of 'confidential and informal consultations', it is 
better that the process of selection is transparent and unambiguous: 

' ~ ,., - . 

(2) Another suggestion·which·•we·wish·to make in this behalf is to provide 
that where a pre-election coalition·• enters the general-elections' fray as such, it 
should lie treated as one' politic~! party/grouping and if· one such coalition 
/grouping obtains a majo~ity; the leader· of such .. coalition/grouping (elected or. 
indicated, as the case may· be) ·shall be ·called to form the.Ministry. Indeed, 
recommendations to this effect have · already been made by ·the present 
Commission in another context. It has been recommended. that such pre-poll 
alliance/coalition should be treated as one political party for the purpose· of the 
tenth Schedule to the Constitution of India (law relating to·defections). So. far 
as post-electoral coalition of parties is concerned, the recommendations made by 
the_ Sarkaria Commission are quite· appropriate. We endorse them. 

(3) We are of the opinion th<1t the ·practice of sending "ad hoc or fortnightly 
reports to the President" is not a healthy on_e. Instead of recommend!ng the 
stoppage· of such practice, ttie Sarkaria Commission has recommended that 
while sending such reports, the Governor should take the Chief Minister into 
confidence unless there are overriding reasons to the contrary. But' this 
suggestion h,!S evidently fallen on deaf ears.' Having regara to the manner in 
which the Governors are appointed and the constant control exercised -at present 
by the Central Government over ttiem, it perhaps appears more appropriate that 
this practice should altogether be stopped except where the ·Governor feels that 
consistent with his oath and in the interest of ·the people of ttie St.;ite, a .report 
should be made to the President as contemplated by and within the meaning of 
Article 356 of the Constitution. Sin·ce the Governor has taken oath 'to preserve, 
protect and defend the Constitution and the law' and also. 'to devote himself to 
the service and well0being of the, people' of that State, it becomes incumbent 
upon him, wherever he is honestly, satisfied that a situation has arisen where' it 
is not possible to carry on the government of the State in accordance wlth the 
provisions of the Constitution (as adumbrated in the decisions of the Supreme 
Court [in.particular In the latest decision in S.R. Bommai v. Union of India (AIR 
1994 SC 1918), he should make a report to th!l President. Such a report should 
not be made either because he has been instructed by the Central Government 
to. do so or for any other reason. It should also not be with an eye upon 
exercising real power in the sense· that orice the Ministry is dismissed, the 
governance of the State ·effectively passes into his hands, no doubt assisted by 
the advisers who are normally ap'pointed by the Central Government. 

Accordingly, we recommend that Articies 155 and 156 of the Constitution be amend_ed to 
provide 'tor the following: - · , · • . , : · . 

(a) the appointn:ient of the Governor shquld be entrusteci' to'a committee comprising the 
Prime Minister of India, Union Minister for Home -Affairs, the Speaker of the Lok 
Sabha and the Chief Minister of the concerned State: (Of course, the composition of 
the committee is a matter of detail which can always be settled once the principal 
idea is accepted); 

(b} the term of.office, viz., five years, should be made a fixed tenure; 
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' (c) the provision that the Governor holds office "during the pleasure of the President" be 
deleted; 

{d) provision be made for the impeachment of the Governor by the State Legislature on 
the same ljnes as the impeachment of the President by the Parliament. {The 
·procedure for impeachmen! of the President Is set oul"in Article 61.) , Of course, 
where there is no Upper Housei of Legislature In any State;. apfiropriate changes may 
have to be made in ,the proposed ·Ar;ticle since Article· '61 is premised upon the 

· existence of two Houses of Parliament; and · · •., 
(e) In the matter of selection, the matters mentioned in paras 4.16;01 and-4.16.02 of the 

• Sarkaria Commission Repaci (Annexure - I) should be kept-in_ m
1
lnd, 

' ! 
. I ' 

27: -If the above changes-are brought abo_ut, not only the oath taken qy the Governor would 
not remain· a mere fo"rmallty, but the office of the Governor would be invested with requisite 
dignity and integrity. We may point out th.it this change woulcl in no wayl~eflect upon the duties 
and functions, of the Governor even in the matter of making a report ~nder Article 356. . To 
reiterate, having taken _an oath to "preserve, protect and defend the Consti\ution and the law", the 
Governor Is bound, wherever he· finds that "a situation has ·arisen in which government of ·the 
State cannot be c~rried out in accordance with. the provisions of {!hi~) <{onstitution", to send a 
report to the Pre_s1dent ·to that effect: The ultimate loy;;ilty of the Governor should be to the 
Constitution. , , · . . j 

. - ' . ' 

28. · We are equally ·.of the opinio'n ·that the -chahges suggested above· would make the 
Governor an independent and fair arbiter whenever a dispute ,iris~s whether. the Chief. 
Minister/Council -of Ministers has lost the confidence of Jhe House -' ~fl· area where. mariy .a 
Governor has not covered himself with glory. He would rather insist upon, i3 flopr test or allow the 
matter to be fought out on the floor of the As·sembly. He would not resort .to counting of heads in 
the Raj Bhavan. Even in the _matter' of selection of Chief Minister,. where no single- party had 
obtained q clear majority, he would fairly follow the. conventions establish~d in this behalf"and not 

. be led away by any instructions fror:n the Centre. lt'-has become essenti~I. in. the interest of our 
constltutional system, to retrieve and restore-the glciry and dignity of this office. 

" ! . 
29. In· so far as the recommendations contained in Chapter V of'the Sarkaria Commfssion 
Report are concerned, we are of the opinion that in the light of the experience g9jned, we should 
go peyond the recommendations of the· Sarkaria Commission. · As) we· have· mentioned 
herelnbefore, the Governor is not ele_cted by thl;l, peopl(l of the State nor b'y th~ir representatives. 
He Is rrierely a nominee of the Central Government and even if Article 155 · is amended as 
rec9mmended in the preceding· paragraph, even th.en tie remains and conJinues to be a· nominee. 
We have _already pointed ou\_ herelnbefore that tb.e legitimacy which aqacties to"the Pre9ident 
(because, the president is elec:ted by th·e repres~ntatives of the Peop!~ i in the Centr_e and_ the 
States) does not_ attach to the Governor .. Hen9e the legitimacy of the Governor _to. participate In 
the gove.rnance of the State is very much. suspect except perhaps in .matters mentioned. in the 
Fifth and Sixth Scheduies toJhe Constitution. Tfiis comment and apprciach apply equally to his 
powers under Article 200. • . We have hereinbefore pointed ounhe main/features of Articles 200 
and 201°. We are of the' oplnioQ that /1,rticles :foo, ·and 2Q1 be amended to provide for the follpwing-
matters: : j: · ... 

t' !· 

(a) prescribe a time-limit - say a period of four m6_nths - within which the . 
. : Governor should take a decision whether to grarit assent or, to reserve•ir 
, ' for the· consideration of the President; '! · 

·(b) delete 'the words "or that he withholds ·assenttheiefrom". In other words; 
the power to withhold · assent; conferred upon· t~e Governor, by Article 
200 ·should be doi:\e away with; · · r :'· 

(c) if the Bill Is re·served for the consideration of the 'President, there should 
be a time-limit, say of three months, within. which the President should 
take a decision whether to accord his assent or to direct the Governor to 

. return It to .the State Legjslature or to seek the I ppinion of the Supreme 
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' Court regarding the constitutionality of the Act under Article, 143 (as it 
happened in the case of Kerala Education Bill in 1958); , 

(d) when the ~late. Legislature reconsi_ders and passes· the Bill (witl:l or 
without amendments) after it.is returned by the Governor pursuant to the 
direction of the President, the President should be bound to grant his 
assent; · 

(e) to provide that a "Money Bill" cannot be reserved by the Governor for the 
consideration of the President; · . 

(f) or perhaps it may be more advls!3ble to ,delete altogether the words in 
A,:tlcle 200 empowering .the Governor to reserve _a Bill for the 
consideration of the President except in the case contemplated by the 
second proviso .to Article 200 and in cases . where. the Constitution 
requires .him to do so._ . .,, Such a course -would not only strengthen the 
federal principle but would also do away with. the anomalous situation, 
whereunder a Bill passed by the State. Leglslat_ure can be 'killed' bye the· 
Union Council of Ministers by advising the President to withhold his 
assent thereto or just by 'cold-sloraglng it. · 

These suggestions need· lo be examined carefully. 

!,JO, We must however hasten to add that in ·suggesting the aforementioned cha~ges in 
Articles :mo and 201, we sliould not be·uriderstood as belittling the ins_titution of Governor. We 
f!lGO(lni.:e -that among Governors there have been niahy fair and independent p_ersons-- persons 
Qf-weat ·standing, reputation and learning. But, ,by and large, the picture has- not been an , 
Inspiring one, This is· because very often active politicians, .politicians defeated at the polls and 
men lacking In· integrity and fairness and,. lndivl_duals not possessing an understanding of -the 
e,qnstilutional §ystern..; persons who.were-more Interested.In their personal career rather than 
pul:11ic ggod·= were chosem for this. office. , It Is their conduct, by and.large, which has ·induced us 
to mak~ lh!a· c1forementioned suggestlons:Jt Is not that we take _any pleasure in running down the _ 
instity\ion of Governors. As we have said earlier, there have been and ther_e-are certain very 
remarkable and excellent inoividuals holding this. office and whose· fairness, independence and 
commitment to public good has been,.and is, beyond ,question. • 

•- ;, 
31. The changes suggested by us in Articles 200 ,and 201 seem essential if the arbitrary 
~ction on thfl. p,irt of 1h11 Governors Is to 

be checked. It is necessary to invest the . · It is necessary to invest the office of the 
office of the Govflfnor with the requisite Governor w'ith the requisite indepli!ndence··of 
independence of e1ction and .to rid them of action and fo: rid them · of • the bane of 
the bane of 'instructions' from the Central : 'instructions' from the Central ·Government: 
~qvernrnent. It is necessary. to make him ._ It is .necessary 10· make him the' Gover·nor of 
thlsl Governor of the State In Its full and the state In Its fuli' and proper S!anse and to 
Jl[Oplslr,sense and to enable him to live up enable him to ·11ve up to his oath truthfully. 
te his oath truthfully. His loyalty must be His loyalty must be to the Constitutfon and to 

. \g lh!l Constitution and to none else. and none else and his commitment to the· well-
hii commitment to the well-being of the being of thE! people of his state. He must 
p~P.ple of his State. He mu_st command- ,command respect py hi_s co_nduct. 
ftl§pect- by his conduct. ·Only then any· . , , , . . 
0gvice, givEln by him will be respe(\ted by the Council of Ministers and the Legislature. Where· he 
finds !h~t a situation has arisen wtiere the government of the Siate cannot be carried on in 
,1ccordance with the proyisions of the <::onstitution,- he must report the same to the President as , 
gontempl~ted·.PY Artiqle .~g~.- "-T:his Is also a .requirement of the, oath taken by 'him viz., to 
''preservEi, prqtect a11d defe[ld the Constitution". The Central Government should also desist 
_from uncj4(;l interfer11nce with the State Governments and should indeed respect the powers of the 
States. Thiel St;ite's powers,. ff)w they are, should not b_e whittled down further. On the contrary, 
the effort shayjcl oe -lg prf)serve the federal nature of our Constitution, The interest of our nation 
is in "c9operative federalism'' .ind not in confrontational politics or politics of domination, 
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4.16.01 

4.16.02 

!I. 16.03 

4.16.04 

4.113.05 

ANNEXURE-1 

EXTRACTS_ FROM CHAPTl:~,IV, qf ,TH~ ~l:P.ORJ:, OF, 
THE COMMISSION ON Cl:IIIT~l:,§TATI: RE\.ATIONS 

(SARKARIA COMMISSIO!'I R!;:!'ORT PART -1) . 

RECOMMENDAeTONS . 

. A persqn !.'! be ~RPOinted a.Sil ~O,V\lrnpr, !jQP\J!9 sa\i~fy the fo!lowing criteria : 

-:(i)' · : Hishould be emini,rit in ~9~;· vi~lk gf iif~'. : ' 
(ii) He should be a pl;lr~gn from outsipe the,:3tate. . 
Oii) He should.be detach§[! figure l,!ng nqt too. i,:itimately connect~d with 

. the lcical politics ·of tlie State;· and • . · : •. , · 
(iv) He should.be.a perscin who has not taken t9ci great a· part in politics 

. generally, ?nd Pi!r!ii;;ularly_in•the r~cent past.[
1 

• 

. , . . r ,- . , , il' 

In selecting' a Governor in accordance. with the abov.e ,c(ileria, _persons belonging 
to the minority groups should continue to be given a chan'ce as hitherto. 

;, , , - ;· (Pwa /1.§,99) 

It is clesiratJl\l lhel ? ~glitici<1n fro~-.1~!! filling p,~rtY. at th~ Union is no\ ap~oin\ecl 
as Governor of a State which Is being run py ~ome other party or a combmat1on 
of other parties. 

(Para 4.6.19) 
' 

In order to ensure effective consultation wfo,· 'the Staie Chief Minister in the 
selecliQ!') of ll pe,son to be appointed as Governor, ttJ~ wocedure of ~onsultation 
shoula be prescritied in tt,e Constjtution,itself by §!Jilably'9mending Af!icl\l 1 Ei5. 

.. (Pa,r9 4.6.25) 
' ' 

The Vi~!l-Pfe5jd13,n) ~f India and the Speaker_ qf \h!l Lo~ 'Sabha may lie consulted 
by the . Prim!) Minister in ~elect,ing a Governor,., The., Consyltatlon should be 
c;gnfigeriti?! and'infpilll!JI and should nq) ti~,a matter of constitutional obligation. 

' (Para 4.6.33) 

The Governor's tenure of office of five years in ~ siate should not be disturbed 
except very rarely and that too, for some extremely compelling reason. 

' · , · · ' · •· (Para 4.7.08) 

4.16.06 Save where the Ptesident is satisfied that in the interest ,of )he security of the State, it is 
,., ' ' " ' ,-1 .!, 

ng! expedient to dq so, the Governor v,,nose· \~~ure is proposed to be terminated 
before the expiry of the normal term of five yiia.rs, sho4ld be informally apprised 
of the grpu_nds of the proposed @flion and aff9rdElQ 1J re~sonaple opportunity for 
showing cause against it. It is desir~bhf that !hf Presiqem! (in effect, l~e 8ni9n 
Council of Ministers). should g~t the: explan~tion, if :'any,' submi~ed by the 
Governor against his proposed re·movai ficlm'' office, examineg by an Advisory 
{:;roup consisting of the Vice-President of India and •the Speaker of the Lok 
_S~bha or·,a r~t_iied Chief Justice <?f lnc;fia;:

1 
.ii.fie(r~ceivin~ !h~ recommenqij\ipn of 

·this Group, Uie President may pass su~\1. orders m,the 9a_~e as he may deem fit. 
· · (Para 4.8,.!)8) 

4.16.07 When, before expiry of the normal terms of fiv~ year~. ~ Gov.ernor r~signs or is appointed 
Governor in another State, or has his tenure terminated', the Union Government 
may lay a statement before both Houses of Parliament explaining the 
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circumstances leading to the ending of the tenure. Where a Governor has been 
given an oppo.rt_unity to s!'JOIY _ca.use against the premature termination of his 
tenure, tl\e· Statementn,~y alsq include the expla·nation given by him, in reply. 

· · (Para 4.8.09) 

4.16.08 As a matter of convention, the Governor should not, on demitting his office, be eligible for 
ariy other_appointment or office of profit under the Union or a State Government 
except for a second term as Governor or election as Vice'President or President 
of India. Such e conventlbn should also require 'that, after quitting or laying down 
his office, the Governor shall not retum to active p~rtisan politics. 

(Para 4.9:04) 

4.16.09 A Governor should, at the end of hls')enure, Irrespective_· of Its duration, be provided 
reasonable post-retirement benefits for himself and for his surviving spouse. 

· · · · (Para 4.10.02) 

4.16.10 (a) In choosing a Chief Minister, the Governor should be guided by the following 
·-principles;- viz. : . . · ' . _ 

(i) The party or combination of parties which commands the widest 
support lri the .Legislative Assembly should be called upon to. form 
the government. ·- · . ,: -, 

(ii) The Governor's task Is to see that a government is formed an'd not to 
try to form a· government which will pursue policies 1":hich he 
approves. 

(b) -If there is a single party ha_ving an absolute majority in the Assembly, the 
· leader of the party should automatically be asked to become the Chief 

M[nister. · 

If there is n,:i such party, the Governor should select a Chief Minister from among 
the followin'g parties or groups of parties by_sounding them, in turn, in the order of 
preference indicated below: · · 

(i) 

(ii) .,, 

(iii) 

(iv) 

An alliance of parties that .was formed prior to the Elections. 

The largest single party staking a claim to form the government with 
the support of others, including 'independents'. ' 

A post-electoral coalition of parties, with all the partners in the 
coalition joining government. 

A ·post-electoral alliance of parties, with some of the parties in the 
alliance forming a Government and the remaining partie~, Including 
'independents', supporting the government from outside. 

' The Governor .. while going through . tt1f process 'described above 
should select a ,leader who in· his (Governor's) judgement is most 
likely to command a majority in the Assembly. 

(c) A Chief Minister, unless he is the leader of a party which has absolute. 
majority in the Assembly, should seek a vote'ofcorifidence in the Assembly 
within 30 days of iaking over. This pra!)tice should be religiously adhered 
to with the sanctity of a rule of law. 

(Paras 4.11.03 to 4.11.06) 
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I '. 

I 

.4.16.11 

4.16.12 

.4.16.13 

The Governor should not risk d!)termining the issue of majority support, qn his 
own, outside the Asse·mbly, The prudent course for him would be to cause the 
rival cJaims to be tested on the floor of the House. 

(Para 4.11.07) 

' • . ' . ' :1 
The Governor cannot dismiss his Council of Ministers so long as they continue to 
command a majority in the Legislative Assembly. Co'nversely, he is bound to 
dismiss them if they lose the majority but do not res_ign. : 

(Para 4.11.09) 

(a) When the Legisiaiive Asse-~l:)ly is i~ ~ession, the :q'uestion of majority should 

(b) 

(c) 

be_ tested on the floor of the House. · 

If ·during the period· when the As~embly remains:, prorogued, the Governor 
receives reliable- eyidence that _the Coyncil of M_inisters has lost 'majority', 

.. -he should not,-as a matter of constitutional proqriety, dismiss•the Council 
unless the Assembly has expressed, on. the, ~oo.r of the House its want 0f 
confidence in it. He should .advise the Chief! Minister to summon the 
Assembly as early as possible _so that.the 'majo_rity' may be tested. 

' . . I 
Generally, it will be reasonable to allow the Chie_f Minister· a period of 30 
days for the summoning of. the Jl..ssembly unless there is very urgent 
business to be transacted like·passing the. Bucjg~t. in which case, a shorter 
period may be allowed. I~ special circumstances, the period may go up to 
60. days::. · 

(Paras 4,111:,10, 4.11.11 and 4.11.13) 

, , • - I 

4.16.14 So long as the Council' of Ministers. enjoys the-confidence o\j)ti~ Legislative Assembly, 
· the advice of the, Council of Ministsrs in regard to sury111:1oning and proroguing a 
· '.House of the, L'egislature ·and,· in dissolving the Legislative Assembly, if such 

' ·I a ' ' - I ' 

4.16.15 

advice is not 'p<!tently unconstitutional, should be deemed as binding. on the 
•Governor. ,: · · · .. (Para 4.11.17) 

! . ' I 

(a)" The Governor may in the exigencies of certain situations, exercise his 
"discreti,on .to summon the 'Assembly only, i_n ord_er to ensure·\hat the system 
of responsible government in the State wo_rks in,acco_rdance with the norms 
en_visaged in the Constitution. · 

. ! ' ' . ' : ' .. :1, . ' 
(b) When the Chief Minister designedly fails to advise ·the summoning of the 

', ' . ' I' , 

AssemblY,, within :six months of its last sitting, or1 advises its summoning for 
a date falling: beyond this: perioi:l,; the Governor :can· summon the Assembly 
with_in the period of six months specified in Articl~• 174(1) • 
. . . . . . I 

(~) Whg~ the ~hief .Minister'(who'''is not' the leader·cif'.tt\e party which has 
! , :absolute · majority in · the , Assembly),' is: not 'prepared to summon the • 

•'Le_gislaUve' . 1Asserriply, :-within'' 30 da{s ~ti 1the,- taking over· [vide 
"recommendation 4.16.,to(c) above] of•within 30:days, or 60 days as the 

' ' I • • • ' ,, ! .. . 

case may ,be, when ,the Governor finds that tlie· Chief Minister no longer 
enjoys the·cc:mf!dence-of the ~ssembly [vide recommendation 4.16.13 (c) 
above], the Governor, would be 1wittiin his 'constitutional rigtii to summon the· 

) ' Assembly for holding the "'Floor'Test". :·' :: . 1i < " 

I • 0 '• I 1 1 _ ~ i O ',• "I • 0 , ) 1 ; 
'·' / ~- I \ ' ' I .. ; • < • ' '. ·1 ·~. ;'' I i I ! 

•!·I;, ,· · , (Paras 4.11.19 and 4.11.20) 
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4.16.16 

4.16.17 

4.16.18 

4.16.19 

If a ri"olice ora no-confidence motion against a Ministry Is pending iil a House of 
·_the· Legislature and tne' · motion represents . a iegitimate challenge from the 
Opposition, but the' Chief Minister advises•t_hat the House should be prorogued, 
the Governor should not straightaway accept the advice. He should advise the 
Chief Minister to postpone the prorogation and face the motion, 

_ (Para 4.11.22) 

(a) When the advi~e for dissolving the As~-embiy is m~d~ by a Mlriisiry whicli 
has lost or Is likely to have lost majority support, the Governor should adopt 
the course of action·as recommended in paras· 4.16.12, 4.16,13'and 
4.16.15 (c) above. 

(6) 

(c) 

(d) 

(e) 

(g) 

If ultimately a viable 'MinisJry fails· to emerge,- the Governor should first· 
consider dissolving the Assembly ·and'· arranging for fresh elections after' 
cc;msulting the leaders of the political parties concerned and the Chief 
Electiqn Commissioner. 

If the' Assembly is to, be dissolved and an election can be held early, ·the 
Governor should normally ask· the outgoing Ministry to continue as a 
caretaker Government. However, this step would not be proper if the 
outgoing Ministry has-been·responsible for serious mal-administration or 
corruption. ' 

A convention should be adopted that a caretaker Government should hat 
Iake,any major policy decisions._ · - ' 

If the outgoing Ministry cannot be installed as a caretaker Government for 
the reason indicated in (c) above or if the' outgoing Ministry is not preparea 
to function as a caretaker. Government, the Governor, without dissolving 
the Assembly, should recommend Prel?ident's rule in the Slate. 

If fresh election cannot be held immediately on account of a national 
calamity or S_tate-wide disturbances, it should not tie proper for the 
Governor to install a caretaker Government for the long period that must 

· ,·elapse before the next election is held. He should recommend 
proclamation of President's rule under Article 356 without dissolving the. 
Assembly. 

If it is· too early to hold fresh election, the Assembly not having run even 
half its normal duration. of five years, the Governor should recommend 
President's rule under Article 356 without dissolving the Assembly. 

(Paras 4.11.25 to 4.1 ·130) 

The Governor has· no, discretionary. power in the matter of nominations to the 
Legislative Council, or to, the Legislative Assembly. If at the time of making a 
nomination, a"Ministry has 'eithetr not been formed or has resigned· or lost 

· majority 'in the Assembly, the· Governor should await the formation of a new 
Ministry. , · 

(Para4.11.31) 
. . 

Where a State University Act, provides that t/Je ,Governor, tiy virtue of this office, 
shall be the Chancellor of the University and confers powers and duties on him 
not as-,Governor of the State but as Chancellor, there is ·no obligation on the 
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4.16.20 

4.16:21 

4.16.22 

4.16.23 ·:· 

Governor, in his capacity as Chancellor, always to act on Ministerial advice under 
Article 163(1 ). However, there · is an obvious advantage in the Governor 
consulting the Chief Minister or other Ministers concerned, but he would have to 
form his own individual judgement. In his capacity as chanceller of University, 
the Governor-may be required tiy the University's statute to consult a Minister 
mentioned in the statute on specified matters. In such cases, the Governor may 
be well advised to consult the Minister on other important /natters, also. In either 
case, there is no legal obligation for- him to necessarjly act on· any advice 
re~~~h~. . ' 

(Paras 4.11.37 to 4.11.39) 

The Governor, while sending ad hoc or fortnightly reports tq the· President, should 
normally take his Chief Minister into confidence, unless there are overriding 
reasons to the-contrary.·· 1 

(Para 4.12.06) 
:1 

The discretionary ·power of the Governor as provided in Article 163 should be left 
untouched. :'· - · 

, (Para 4.13.03) 

When a ~overnoi ~n~s that i; -~ill be c~n-stitutionally i~p,bp~r for him to accept 
the advice of his Council of Ministers, he should make every effort to persuade ,, 
his tv1inisters to adopt the correct course. He should exercise his discretionary 
power only in the last resort. , J 

. I 
I I •, ' .. 
- ' ',, 

(Para 4.13.04) 

Certain specific functions have been· conferred (or are.: conferrable} on the 
Governors of Maharashtra and. Gujarat [Article 371 (2), Nag13tand [First Proviso to 

'l, -'Article 371A(1}(b}, Article 371A(1}(d}• and article 371A(2}(b} and (f}], Manipur 

. ' 

'' 

·[Article 371 C(1 )], Sikkim [Article 371 F(g)] and Arunachal' Pradesh [l:i,rst Proviso 
1to Article 371 H(a)] to be exercised by them in their di5.cretici~. In the discharge of 
·these functions, the Governor concerned, is, not bound , t<?, seek or accep_t · the 
'.advice of·his Council of Ministers: However, before taking1!a-final,decision in the 
exercise of his discretion, it is advisable that the G.overnor should, if feasible, 

. : consult his -Ministers even in such matters, . which relate essentially to the 
. administration of a State'. . ·' ,I ,, ' . 

;111 t ' :/\, ., l, • 

' ' ,]. ' . . ' .~:. :, - j'. 
(Para 4.14.05) 

4.16.24 :.'.!' 
, I 

: It would be neither feasible nor desirable to formul~te· a tomprehensive set of 
,guidelines for the· exercise oi, the discretio~ary · po.wer'~ ibf -the Governor. A 
-iGovernor should be free to deal with a1situation according to his best judgement, 

· I · , keeping in view • tlie Constitution· and the law and . th~I conventions of the 
·:Parliamentary system ,(iutlined 1in this Chapter:;~s: Jyd11 a,s in Chapter V 
;"Reservation of Bills by Governors for President's ,.considetation" and Chapter VI 
["E.mergenCy Provisions".!. •t · -~ · · I : 

!I 
I •. 
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5.19.01 

5.19.02 

5.19.03 

5.19:04 

ANNEXUREII 

EXTRACTS FR.OM CHAPTER V OF THE REPORT OF 
. THE COMMISSION ON CENTRE STATE RELATIONS 

. (SARKARiA COMMISSION REPOR;i" P,ART .• I) 

RECOMMENDATIONS 

Normally, In the discharge of the functions under Article 200, the Governor must 
abide by lhe advice of, his Council of Ministers .. Article 2bo. does not invest in the 
Governor, expressly or by necess11ry implic<!lion·, With a general discretion in the ' 
performance of his functions thereunder, including reserv.ation of a Bill for the 
consideration of the President. However, in rare and exceptional cases, he may 
act in the exercise of his discretion, where he is of opinion that the provisions of 
the Bill are patently unconstitutional, such as, where the subject-matter of the Bill 
is ex-facie beyond ttie legislative competence of the State Legislature, or where 
its provisions manifestly derogate from the. scheme and framework . of the 
Constitution so as to endanger the sovereignty, unity and integrity of the nation, · 
or clearly violate Fundamental Riglits or transgress other constitutional limitations · 
and provisions. 

(Paras 5.6.06 & 5.6.13(1)) 
, I 

In dealing with a State•·Bill presented to him under Article 200, the Governor. 
should not act contrary to ihe advice of his Council of Ministers merely because, 
personaliy, he does noUike.the policy embodied in the Bill. . 

(Paras 5.6.09 & 5.6.13(ii)) 

•' •: ' • I, • 

Needless reservation .. of. Bills for ,Presid~nt's· consideration should be avoided . 
. Bills should be reserved only if required for specifi\: purposes, such as:-

. (a) 

(b) 

(c) 

.· (d) 

to secure immL~ity fr~~ the operation of Articies 1,4 and 19 vide. the First • 
Proviso to Article'31A(t) and the Proviso to,Article 31C;.,, 
to save a Bill on a-Concurrent List subject from being invalidated·on the 
ground of repugnancy to the pro~isions of a law made by Parliament or 
an existing law vide Article 254(2); 
to ensure validity and· effect for a State legislation imposing tax on water 
or electricity stored,. ·generated, consumed, -distributed or sold by an 

: authority established under a Union law, liide A[ticle 288(2); 
· ·a.Bill imposing restrictions.on trade or comJ11erc.e, in· respect of which· 

previaus:·saricU<in of.the. President had not been obiained, vide Article 
304(b) read with Article 2!;i5. • ,•'. . • • 

: (Para 5.14.05) 

Normally, when a Bill, passed by the State Legislature is • presented to the 
Governor with the advice of the Council of Ministers that it be· reserved for the· 
consideration of the President, then the Governor should do so forthwith. If, in 

' ' 

· exceptional circumstances, ·as indicate.d in para 5.19.D.1 above, the Governor 
thinks· ii necessary ta act and adopt, in the exercise of his discretion, any other 

918 



5.19.06 

5.19.07 

5.19.08 

1208 lJ&CN2002~11A 

cows.e open. to him under Article 200, he should do ~o within a period not 
. e!xeeedlMg one month from the. date·on which the Bill is presented to him. 

(a) 

(ii) C • 

(Para 5.16.04) 

~Vefy fefereriee. of a State BIii from the State sh~uld.be self-contained, 
settin(l out precisely the material. facts, points ton tonsideration and the 
gt6Ul)d on which the refererici'l°has been ma_de. The relevant provisions 
al the Constitution should also be indicated. , · . . 

. '. - I I 

If the reference Is made. uhder Article 254(2), t~~ provisions,of the ·Bill. 
Wl11eh are considered repugnant to or inconsiJtecit with the specific 
ptovisi6tls of a Union law or an existing law, should. lie clearly identified. . ' . ' . . , ,.; 

(Para 5.15.0f(i)&(ii)) 
-;1_ -

. ,, 

Stal@ G?Vefflfhef1tS oft~ri 'cohs~lt the Government of ln_di~l'.?i the d'rafting ;!age or' 
,a,Bill. Generally, hlgh0 level, offici:rs of the State Governmrnt hold discussions on 
the provisions af the draft .flill 'with, their ;counterparts at; the Union. This is a 
healthy practice and should continue, _- · .. I· _ .. · ' · 
' -· · · -· ·, . j' - (Para 5.15.02) 

(a) As a matter of salutary convention, a Bill reserved for consideration of 
the President should be disposed of by ·the _President withiry a period of 4 
montHs fram the dste on which it is received 1:iy the Union G,overnment. 

' ' - .. ii 

(b) If, however, It is considered necessary to seek clarification from the 
'State Governmenfor 'to return the Bill ior con~ideration: by the: State 
Legislature-under the Proviso to' Article 201, thifshould be done within 
two months of the date on which the original reference was received by 

(c) 

(d) -

(a) 

the Union Government. · I. 
/ ' 1 • 

Any communication for seeking ,clarification should be self-contained. 
Seeking clarification pfece-meal should be avoid~d. . f • . 

,__ ' ' - .,1 . : . ,·:\ . :1 '' I I I 

On receipt of the clarificat~n ~r the reconsid~fed Bill from the State 
Under _the Proviso to Article 201, the matter sh9uld be d!sposed of by 
the President within 4 months of the date of receipt of the clarification or 
the back reference .dn the reconsidered Billi as 'the case' niay be, from 
the State Gciveirnmeni.' · ' : · '.' • · i I' · : " 

~ ~ " ' ~. ' .· ·i . ! . ' '. ' f 
- ' I ' • ' 0 •. • L • '. \ 

.It is not necessary to incorporate these or.,any ottier.time-lfrnits in the• 
Coristitutlon. ' ' . · ·: · f ,. .',' ' l . ' 

: r - •'' 'l, ' . ' ,:i I ' , ' ,. 
I - . ,(Para 5.16.03 &:5.7.09) 

-- . l '. q I ' 

· ... ,. · .. :··· . ; .:: . - ·r:···-__ , < : .. 
As a matter :01 con1cention;- the ,President sho4lc:I" not withhold ,assent 
only on the consideration of policy differences'1 (m' matters rela_ting, in 
pith and ~ubstance, to the State ·Us!, except· on · grounds of: patent 
unconstitutionality such as those indicated in the recommendation in 
paragraph 5.19.01 abov~. ·· 1 

• • ; · - • 
1 

'" ~ ' ' ' , 1 _ • - '~ , I , i ..i • 

; ,' I 
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5.19.09 

5.19.10 

5.1.9.11 

.., 

5.19'.13 

5.19.14 

(b) · P.resident's assent should ncit o"rdinarily oe withheld· on the ground that 
ttie Union is contemplating a· comprehensive law in future on the sanie 
subject. 

(Para 5.10.06) . 

If a State Bill reserved for .the consideration of the President under the First 
Proviso to Article 31A(1) or the.Proviso to Article 31C clearly tends to subvert the 
constitutional system of the State, by reason of its unduly excessive and 
indiscriminate abridging •efff?ct on. Fundamental ·Rights or otherwise, then, 
consistently with its duty under Article 355 to ensure that the government of 
·every State is carried on in accor-danc~ with the provisions of the Constitution, . 
the Union Government may advise·ilie _ _President to withhold assent to the Bill. 

(Para 5.8.06 & 5.8.07) 

In cases .:,vhere the Union G.overnment considers that some amendments to a 
s.tate ,Bill' are essential before it becomes ·1aw, the President may return the Bill 
through the Governor in terms of the' proviso to Article· 201 for reconsideration, 
with an appropriate message, indicating the suggested·· amendments. The 
practice of obtainin_g the· so-called ·•conoitional assii'nt" should ·not be followed 
when a constitutional remedy is· available. · 

(Para 5.11.02) 

To . the extent feasible, the reasons for \"(ithholding assent should be 
communicated to the State Government. 

• ' 1· 

{Para 5.17.01) 

State Governments should eschew ·the .. wrong ' p'ractice bf mechanical ·and 
repeated re-promulgation of an Ordinance. without caring to get it replaced by an 
Act ofthe·Legislature. · · · · 

. ' 

(Para 5.18.1.2) 

·In due regard to the Tequirement of· clause (2) ·of Article 213, whenever the 
.provisions of an Ordinance haie 'to be continued beyond the period for which it ·. 
· can remain in force, the State Government should ensure, by scheduling suitably 
the legislative business. of the State Legislature, en_actment of a law containing 
those provisions .in the next ensuing session. The occasions should be 
extremely rare when a State Government finds that it is compelled. to re
promulgate an Ordinance because the State Legislature has too much legislative 
business in the ·current session or the time at the disposal of _the· Legislature in 
that session is !\hort. In a_ny case, the question of re-p_romulgating an Ordinance. · · 
for a. second time should never ~rise. ' . . ' . 

• . ,-.--.,, • •.1-' '· 

(Para 5.18.14) 
- A decision to promulgate or re-p(omulgate. an. Ordinance should be taken only on 

the basis of-stated facts necessitating 'immediaie action, and that too, by the 
State Council o(Ministers, collectively. · · 

(Para 5.18.15) 

,, . f •. · 
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5.19.15 

5.19.16 

• 

5.19.17 

Suitable conventions should be evolved in the· matter of dealing with · an 
Ordinahce which is to be re-promulgated by the Governor and which is received 
by the President for Instructions under the Proviso to Article 213(1). ' .. 

• 
1 (Para 5.18.16) 

The President may nofwilhhold instructions in respect ~f ttie!first re-promulgation 
of an Ordinance, the provisions of which are otherwise in order, but could not be · 
got enacted ifl,an:Acl because the Legislature did not.have: lime to consider its 
provisions . in that session. While conveying. the instructions, the Union· 
Governmenf should make it clear to the· ·state Government that another re
promulgation of the same -Ordinance may riot be approved by the President; and 
if it is considered necessary to continue the provisions of j/he Ordinance for a . · 
further period; the State Government should take steps·. well in time lo have the · 
necessary BUJrcontaining those provisions passed by the Staie·Legislature,'and'if . 
necessary, to Sbtain the assent of the President to the·Bill solpassed. . · 

. I· 
I (Para 5.18.17) 

' \ 0 ,I,' 

The re.commendations in para 5.19.01 to 5.19.11 will apply/:71utatis mutandis to 
the seeking of instructions from the President for the promulgation of a State 
Ordin;mce·. However, ke!lping in •view the 'urgent Rature •of an Ordinance, a 

. proposed Ordinance referred by the Governor to the Presi,dent for instructions 
under ·the -Proviso to ·Article 213(1), should be disposed 'of by the Presiderit 
urgently and, in any case, within a fortnight: .:: ' 

0 

" 
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• 

QUESTIONNAIRE 
ON 

INSTITU°TION OF 'GOVERNOR 
UNDER THE CONSTITUTION 

t. (a) ls.the prese.~t method of appointing Governors working well?. I' 

.YES □ NOD 

c I 
(b) Does .• Article 155 of the Constitution need to be amended, providing for a collegium 

· for selection of governors comprising of the Vice President; Prime Minister, Union 
Home Minister,- Speaker.of the Lok Sabha and Chief Minis'i'er of the-concerned Sfate? 

YES □ 0 NOC 

(c) · 1s there any other·composition which you would suggest? : __ . 
., . 

YES □ NOD 'I Suggestions _ 

2. Should the term of office of the Governor should be fixed (five years) and not subject to 
the. pleasure of the President? -0 · 

NO: I Suggestions 

3. Should there be a procedure for impeachment of the Governor, on the same lines as that 
of the President, with suitable alterations to take care of the absence of the Upper House 
in most States? · 

YES;:: NO': 

4. Do you endorse the suggested criterion for appointment as Governor, i.e. he should be 
an eminent person, from outside the State,.detached f~om active politics for' some time 
prior to his appointment, particularly local politics? . . . . 

YES □ NOD I Suggestions 

5. Should the practice of sendir:ig ad hoc or fortnightly reports. from .the Governor ,be 
. stopped, except when the Governor iri conformity with his oath, feels obliged to do so 

under Article 356 i.e. when ·he is honestly satisfied that a situation lu!s arisen where it is 
not-possible to carry on the governmen!'of a State in accordance with the provisions of 
the Constitution? · · 

YES □ . NOD 
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6. Do you agree with the suggestion that a time limit of four months for the, Governor to 
decide upon a Bill passed by the State Legislature and presented to him for his assent 
has to be incorporated in the Constitution? .. : 

' /. · YES □ NOD ·1 

i 
· 7. · In the event the Governor refers a ·Bill to the President, should an outer limit of three 

months· be prescribed Jor the President to do one of the tliree thinbs that is open tci him 
viz., to ·assent to the Bill, or direct the Governor to return the same to the Legislature or · 
seek the opinion of the Supreme Court under Article 143 of th~ Constitution, on the 
constitutionality of the prop.osed legislation? :! 

YES □ rl •"',s,...u-gg-e-s""u,...o-ns----.1 

. 8. . Should the _'Money 
procedure? 

. I' 

Bills' be specifically exempt from the aforE!-mentionE!d reference 

YESC ,j 
,, 
i 

· ' - . ~ '• 1: I 

9: Should the entire provision providing for reser:vation of a 'Bill ,by the Governor fbr the 
~onsideration of the Pre.sident be expressly excl.uaed, Jhe same' being permissible ·only in 
inst~nces when the Con·stitu!ion specifically m·andates the same?_ 

YES::: 
' 
I '. 

10. Do you agree with the suggestion that the provision of the C6Astitution enabling the 
Governor to.withhold assent be deleted? · · 

YESC! 
. . 

11. Do you like to make any other suggestions relating to the institution of·Governor under 
the Constitution? ' : · · I :· 

' 
' ' 
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I. Emerg~ncy Provisions of the Constitution 

Part XVIII of the Constitution speaks of 'emergency provisions. The emergency provisions 
therein can be classified into three categories: (a} Articles 352,'"353, 354, 358 and 359 which 
relate ·to emergency proper -. if we ·can use that ·expression, •(b} ·Articles -355: 356 and 357 which 
deal with imposition of President's rule in States in 'a certain situation arid (c) Article 360 which 
speaks <if financial ~mergency. • : · · - · · . ·. . " · · ; · · ·. 

1.2 Article 3~2(1.) · s~ys ·,ha; .. "If the · President i~ :~~tis~~~· t~~/a :~;~~~,- em~r~ency exists 
whereby the security of India or of any part of the terri\ory thereof is· ttir~aie),ed, ,whether py war 
or external aggression or armed rebellion, he may, by proclamation, make :a declaration>to that 
effecfin respect of itie whole of India cir of.such part·of the.territory·there'of atmay be spe·cliieci7n 
ilie proclaniation". The-words "inf respect oi the wlible of-India-... in the proclam<Jtion" were added 
by· the ·Constitution (42nd. Amendment) Act, 1976 while the· words( •:a~(!led rebellion" ·were . ....
substituted by-the Constitution ·(44th' Amendment) Act, 1978-for the words ·'/internal-disturbance". 
Iii this;paper w·e do riot propose tci "deal'with:t~e iimergenty'cif the kind contemplate'd by' article 
352. Indeed no such emergency has been proclaimed afte"r·197-7. In any ev,ent we,think that the 
article as amerided by the 44th Amendment Act·eliminates any .. room for,,abuse and needs-nq· 
further change. Similarly, ·we need riot deal with_ article 360,' financial 'em:erg'~ncy, inasmuch ,as no. 
defect cir'inadeqliacy therein has-been brought'to ·our notice: The said rart!cle 'has·not also•been_ 
invokeci'till'date'. We.would''thuiFbe dealing only"with the power-of the President-to impose the 
Presid

0

ent'sru'iii·in.theStates·asprovidedinarticle·356:': .. ·",,· ,.,,,._., ·: ·. ··,,•· . · ... ,,-, 
. . , . ~ . ••• ' ..• t .· : ' ! 

1:3 ·Article 355 imposes an obligation u·pon·the Union·"to protect-every;State againste~!ern?I 
agwessionand inter:nal disturba_n~e and.to_ensure_;tha! the governmen\ o!\:~~ery Sta_ie is caffied· 
on m -accordance with· the provIsIons· of-th1s-Coqst1tut1on".: The ConstItut1on:.does not· expressly 
p"rovide 'as to how ·the duty ofthe Unicin • to 'protect· a State -against 'external 'aggression· ana 
internal disturbance is tcr, b·e carried oui; ·obviously; it• is· left to the judgment' of the ·union how to 
nieet an{s'(!ch''.situatio"n·,. as ·a11d'when Wari~es, ,but"it does :provide, in·.artiqle 3?6,-the manner in
which' it· has to" perform· its 'duty to· ensure thaFthe government of. every ,:9tate is ,carried, on ._in 
accordan·ce with the· prcivisioris of the Constitution . .;;.- : · . · , : · , · · . · . · · ·· 

' '; ' " . ·,~ ' 

1.4 Articl1( 356 .carries the marginal heading "Provisions in case of failure of constitu.tional 
machinery in States". But neither clause (1) nor for that matter any •othe"r; clause in the article 
employs the expression °"failure of constitutional machinery''. on ·the othei; ~and;-the words' used• 
are similar to' those occurring in article 355: namely, '"a ·situation'has,1.arisen in- which··the·~ 
government of ttie Sta\e cannot: be ··carried on -ih accordance' ·with •tM,e provisions of this 
Constitution". If the President is satisfied that such a situation has arisen, whether on the basis of 
a report received frorri "the Governor of;the State or otherwise; he•may, tiy procfamation; take any 
or all _of thei thre·e steps 1T1enti6hed in sub-dauseir (a); (b) and (c).''I1 woµld be appropriate to read 
the entire dause (1) of article 356 at this stage: · ,· · ··· · · ' -c, , · 

... : • ' • -◄-\ • • '1 

. . . ·~ ' . ;-. - ,';" ,. - i"i'"" . ' 
., /(1) If ,the P,residen_t, on receiRI of~ r,eport from the·Governo1:of a State or 

otherwise; is satisfied that a ·situation has arisen in which the ,Government of 
the State cannot, be c_arried, on in; accordance wit~. the prov'isions of this· 

· Constitution, the f".resident may by P~oclamatiori -. . . · · . ; , · · 

: (a) 

(b) , 

: ' ,., • ~ -~ ' ' i'-1' • . ' - ,',: \ 
assume to himself alkor. any- of the functions of .the .Government . , . • . -· ~ j • • ' ' ' • 1, .. ; , . - . 
of the State and all,or_any of. the powers.vested in :or exercisable, ... , . 

''- l •. '•t•., 1 -, •.! •' •·• ,; Ha • '' , , " • I · , . I If, ,•l 

, by the.GoveIT)or or any body or.al!lhority in.the State other,thaii . , . 
)hEl LEigislature of lhEl. State;, . ' : . . . ,'_ ,' . , - ,. 

. j , . - --_~: :·,:,_:;.~---. 
1
11 • 

declare· -that the.powers o/ the Legislature of the State shall be.· 
e'xercisable by or u~9er' ihe_~ut~orjty°of l;'arliamel)\: 

1 

' - .,. 
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' . 

.1.111't', ,,.,.,,~ ••'h.'<; 

,Jflt~, w m-:!~-~isu_ch incidental and.consequenUal _pro~isip~s a~-!IPJJ_e~rto 
· ·the President to be necessary or desirable for grvrng effect to the 
~, - . _objects pf the. F,!ro.clamaiion; ihcl_LJdhig ,iiroVi$)6ns for s.usP.ending , 

.in whole or in·-part .tl:ie oper~tion c:iJ any proyisicins of this 
'.";onstitution relating_to_'any body c:ir.autho~ity. iri the l)taiei · 

Provided that nothing ·in this ciause shail ·authorize the President to assume 
to himself any of the powers vested In or exercisable by a High· Court,. or to 
suspend in•whole .. or in-part the operation of any provision of this Constitution 

--0 •• relating to High,Courts.", · •·.· ,, . . ., - , . . :. · : ._,. 

\ 

. '" . Claus~ (2) says;ihat such a Proclamatjim ;ilY be. (eyok~d 6r '(aried by :t~lip~~~~t3ii! 
.Proclamation. Clause.1 (3), provides a check .upon- the pqwer. contained_ }n!clause ·O ).-,It ~ays:.that 
"every Proclamation under tlhis. article shall be:Jaid ,before eai;:h .House of P.arli<1ni,e(l.l and.shall;· 
except.where it-is a Proclamation revoking a previous __ Proc!amation, cease to opetate at _the. 
expiratio,rl oMwo,months_ unless Jiefore ,the-expiration,_of th.at period\it ~~s, bee_r:i-approved_·by;: 
resolu_tibns. of both Houses of Parliament" (The prol(iS_oJo ,clause,(?). provides certiliJ! details , 
which it .,is ncit necessary to notice for the ,purpo_se,of tl)_is _paper). :Clause (4); pr9yidElS that "a_ 
Proclamation approved by both the Houses .of,l?arliament shall, unless, revoked, .cease to operate .. 
on. th_e expiration of a. period, of six months fromJhe date_ of lssue_,qf,i/ieJ;>ro·i;:1_!!ni~iio11_ (:t~e ,Mt~ : 
Amendment Act reduced the period in this clause,-from one y_ea'r;,to. s,ix.,n:ionths). Ih,e P:rov_iso to: 
.clause (4),' however, empowers such Proclamation to be extended, b!]IY,OIJ.d.,six mo~t.hs i;Ub)ecl to 
the approval of Parliament for a_ further period of six months at a time ,subject to an outer .limit of. 
three)years.,The ,secon_d :,proviso -to clau~e (4),provides. for a speci~c ,situatiol];}!'Jhis;h it_ is riot 
necessary to,refer,to.-for the purpose of thrs pape_r, The thrrd_provrso to.cliiu_se (4) IS appJlcable t;:r 
the•S_t.ite,of Punjab-and provides for;a particular situatiqn and is of no.:ger:iera! relevar'lc~;-Claus'e 
(5) has, been. substituted altogether by. tl)e 44th Amendment .0.ct. Ttie, sajd, cla_use .wa~ in fact 
inserted ,by tlie Constitution .,(3Bth

) Amendment Act, 1975 with.Jetrospei:;tive effect- ;rti.e clause. 
inserted by 38th .Amendrr:ient Act ba[red .. judicial review of the P,rocl.in:,ation iss,ued,1.[r:ider cla1,1se. 
(1). lnasmuch,as, it-ha_s been substituted by the present clause (5), it-is-not-necess<!ry'lo dealw_ith. 
the language or effect of clause (5) as originany ins.erted. The pres·ent cla.usEl (Sf provldEls, certain 
details concerning the approval contemplated by clause (3) and is in fact a continuation ofclause 
(4). ' :' ;' ). ,. ~ 

j· '. ' . - ' J • • • , • ,{' . ~ ' • J ·i ' : ' •• 

1.5 ,Article, 357 contair;is .certain consequ_ential- pro','isio11s · relating to, exercise, of: IE!gisl_ative 
powers, under Proclamation, issued under articl11 35~. It Js ,[IOI- necessary to r:igtice: them,-in. any 
d~tail. It is, however, necessary to/efer to a.feW more articles. rele_vant in th_is behalf, ·: , •. , · 

1.6 .·Article 365, which occurs in, Part XIJS -11,!i~~elli!!neous : ,pro','ides-.ih~t :~wJiere .any State 
has failed to comply with, or to give effect _to, a_ny dire_ctions give~ -in., the exercis_e of the executive 
power of the Union under any of the provisions of this Constitution, it shall be lawful for the 
President to hold that a situation has arisen in which the Government of the $tale cannot be 
carried on in_ accordance with. the provisions ·of this .Constitution" .. In the light of the language 

:employed in 'article '365; namely, non-compliance withJ'direcUons given in th~·'exercise qt 
executive power ofthe Union under any ·of the1p(ovisioirn ofthis Constitution",'ifii.'necessaty to 
refer to articles'256 and 257'ivhich·provide for giving o(such direcli¢ns. The said.articles.occur in 
Chapter 11 - 'Administrative Relations·- General':in Part XI whi¢h.'deais witti .relations between th~ 
Union and the States. Article 256 which carries the heading "Obligation of States and the Union" 
provides ihat "th·e executive p6wer'of every State shall be so 'exercised as to erisure compliance 
with· the• laws ·made· tiy Parliament :iin9 existing laws which apply'_iri that State, and· the executive 
power of the Uriion shall extend··tci'itie giving of such directions io a ·s1aie as may appear to the 
·Government ~f India ·10 be necessary for that 'purpose". ·Article· 257 ,which carries the heading 
"Control orthe Union over States in certain cases" provides in clause (1) that "the executive 
power of every. State shall be so exercised' as not 'to'· impede or p'rejudice th'e• exercise of the 
executive power of the Union, and. the executive' power of the Union ~hallextend to the giving of 

.. such directions Jo .. a State as may appear to the Government of lridia to be necessary for that 
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putpbse", Clause (2) of article 257 provides that "the executive power of the Union shall also 
exiend io the givihg of directions to a State as to the construction and maintenance of means of 
c6rniiiunitalioti declared in the direction to be of national or military importance". The proviso to 
clause (2) says that nothing in the said clause shall be taken <!S restricting the power of 
Pariiameni to deciare highways or waterways to be national highways or national waterways or to 
give appropriate directions to the States for their maintenance. Clause (3) says 'that the executive 
i'm~er of !lie l:Jhioh to give directions extends to the measures to be taken for ihe protection of the 

· Railways Within the State. Clause (4) provides for reimbursement of the cost incurred by the State 
In complying With or carrying out the tlirections given under clauses (2) ,end (3). It is not really 
iiecessaly lb tefer to articles 258 and 258A. article 258 empowers the President to entrust certain 
execLitiile fuhtiiibli§ bl the Union to the States with their consent. Similarly, article 258A provides 
for the States enlrusiihg their executive functions to the Union with its conseni. 

1.7 . . It is evident that article 355 insofar as it speaks of the obligation 'of the Union to protect 
ltJ!! StaJes frqm external aggression· and internal disturbance appears to be influenced by article 
1V §ectibn 4 ·ol t~e United States Constitution which provides: "the United! States shall guarantee 
tb evefy State In thi§ Uriioh a republican form of government and shai'1 protect each of them 
against invasi6fi, aiici 6h appiicatioh of the Legislature, or of the executive (when the Legislature 
cannot .!iii conveheil) against t:lotnestit: violence". That part of article 355 which speaks of the 
6bligatibn bf the Uhibh io ensure thai the government of the States is ·carried on in accordance 
.J.,ith the provisions bf !he Constitution appears to have been inspired both by article IV(4) of the 
µ.§. G6fislitutl\m iinti by section 61 of the Au"stralian Constitution Act, which empowers the 
(§~efai g!;ivernffienl to_ ;;maintain" the _Constitution (see the Constitueni Aiis~mbly debates - Vol. 9, 
Page ~ 50 ofiwartls ), though the language was altered to make it more clear and specific, having 
fegaf8 lb ihe lniliah cohtext However, as stated hereinabove, our Constitution does not set out 
!He manner ifLwhit:h the Unioh shall perform its obligation to protect the States against external 
aggression and internal □ isturbance. · The American Constitution too does not prescribe the 
m<j~per in which the federal government shall petform its three obligations contained in article 
IV(l\); . ' . . 

II, Rist6ricai Bat:kgrbLihtl bf artlele 356 _., (J'-!;;.- . 

2.1 Article 356, it _is obvious, is in~pired by section~ 93 of the G~ver~:ment of India Act, 1935. 
Section 93 of the 1935 Act provided that if a Governor of a province was·,satisfied that a situation 
has arisen ih which tlie government of the province-cannot be carried on in accordance with the 
provisions of the sai9 Act, he could, by proclamation, assume to himself. all or. any of the powers 
ves\ed in or exercisii_ble by a provincial body or authority including the Ministry and the 
LegislahJte aiiil ta discharge those functions in his discretion. The only ,exception was that under 
this section the Governor could not encroach upon the powers of the ·High Court. (Section 45 
conferred . a similar power upon .the Goilernor-Ge~eral with respect to the Central 
Government/Ceiiiral Legislature), It is well-known that the said two provisions were incorporated 
in the 1935 Ac! lo meet cetlilih purposes and exigencies. The 1935 Act contemplated, for the first 
time, deiega\i6n pf certain powers of governance td"the Ministries formed 'by Indian political 
parties ahd consli!uHoh ol Legislatures .elected; no doubt, on a 'restricted franchise; The· colonial 
powers were. not ir:iclined !o !rust these Ministries even with limited powe/s probably in view of the 
fact that noJ only the political parties in India were ambiguous regarding entering the Legislatures 
and Minjstries created under the said Act but·some of them were also' proclaiming that even if 
they entered- the Ministries they would try to bre.ak the governments from within. The said 
sections therefore provided that if ·at any time t.he Governor or Goverhor-General felt that the 
Ministry in the .Province or at the Centre was not acting in accordance with the provisions of said 
·Act, he could resume their powers and· exercise tl)e same in his discretion. (The provisions of the 
said Act rela\ing to ,Central Government were not brought into operation partly because of the 
onset of World War fl.) · · 
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2.2 Even though article 356 wa.s patterned upon the controversial section 93 of the 1935 Act 
- with this difference that instead of the Governor, the President is vested with the said power - it 
~~s y~t thought necessary to have Even though article 356 was patterned upon the· 
it 1~ view of ~e problems that the controversial section 93 of the 1935 Act ~ with this 
Indian republic. was expected to difference that Instead of the Governor the President 
fac: soo~ _after mdep_endence. The Is vested with the said power - it w~s ye(thought 
soc10-pohtical expen~n~ of the necessary to have It In view of the problems that the 
framers of the Constitution ~ade Indian republic was expected to face i;oon after 
them ac_utely aware that ~:cunty _of Independence. The sor,:io-pcilitical experience of -the 
the_ Nation and the stability of its framers of the Constitutiori' madli them acutely aware 
polity could not be taken for that security of the Nation and the stability of its polity 
granted. The road to democracy could not be taken for granted. The road to democracy 
was not exp:cted to b~ smo~th. was not expected to be smooth. The vast difference in 
The v~st d1fferen~~ m . social, social, economic and political !ife, · ~h~ diversity in 
e~ono~ic_ .and political life, the. languages, race and. region were expected to:present 
div~rs1ty in languages, race and the nascent republic with many a difficult situation. 
region were expecte<! to present · · ·. · , · 
the nascent republic with many a. 
d_ifficult situation. (It is interesting to note that with respect to Union territori(;lS, a provisio1i"siniilaf 
to article ,356 is found enacted in section 51 of Government of Union Territories 'Act en"acted in 
1963 and that it was indeed i~voked.on as IT!any.as oh·:1.3 ciccasio!]s). Tile Constituent Assembly 
debates disclose these sentiments. They also disclose that several members strongly opposed 
the incorporation of article. 356 (draft article· 278) precisely for the reason that it purported to, 
reincarnate an imperial legacy. However, these objections were overridden by Dr. Ambedkar:with 
the .argument that no provision of any Constitution is iinmuhe from abuse a$ such an!l thi!fmere 
possibilil}'. of abuse cannot be a ground for not incorporating it. He staled: 

"In fact I share the sentiments expressed by my Hon'ble friend Mr." Gupte 
yesterday that the ·proper thing we ought to expect is that such articles will never 
be called into operation and that they would remain. a ,dead letter. J! at all they a·re 
brought into operation, I hope the President, who is endowed with these powers, 
will take proper precautions before· actually suspending the admini~tration. bf the 
provinces!' 

. ,· 
He added: "I hope the first thing he will do would be to issue a cleai w~rning ,io a 
province that has erred, that things were not happening Jn ihe way, i!J;½'hi.~h they 
were intended to happen in the Constitution." , , :· · 

,, 
2.3 It should also be remembered that adult franchise and a full-fledged democratic rule was 
being introduced for the first time. in India, parts of which comptised princely States where 
elections or democratic rule were unknown. Even in what was .. known as British!india; the 
democratic experiment was a limited and a brief i;me, the founding fathers must have ·envisaged 
that the transition from a feudal rule to a democratic _rule ·would not be easy and that several 
situations may arise in States which may call for intervention of the Centraf Government - a 
helping and guiding ha.nd. Even so, the enormity, of the power conferred by this article, has to-be 
appreciated and envisioned. This understanding is ahd must be c(;lnlral to any 'debate, ·about 
article 356" and the various issues conne·cted with it. The power to dismiss·''the duly' elected 
government of a State, even while it is enjoying the confiden~e of ih"e1Legisliitive ·~ssembly, 'and 

.. the very dis~olution of a duly elected Legislative Ass·embly ·(which not only includes the party of 
the government but the ·opposition and independents as well who may themselves, be 
responsible for bringing to light the misgovernance of the government) by the Executive of the 
Union, is a concept which rio believer in democracy can easily accept. ' 
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2.4 May be that the. British Parliament thought' of, while enacting the 1935 Act, providing a 

:contr~lled democracy' or 'rest~icted democracy' . May be that the British Parliament 
in India but surely our ~ounding Fa~hers could thought of, while enacting the 1935 Act, 
not have envi~aged or mte~d~d to import any providing a . 'controlled democracy' or 
su~h concept _into_ our ,Conshtubon, as-would be 'restricted democracy.; in India but surely 
evident from the speeches of Dr.Ambedkar and . ;i 
Shri Alladi Ktishnaswami Ayyar While the' draft · our. Founding _Fathe~s coul~ not have 
artides 27.7-A and 278 (corresponding to 'articles· envi~aged or _intend/ld to •~p~rt any 
355 · a 356) t b I d b led in the , such conce~t into 'Our Conslitut1on, as 

an. we e . ~ ng e a , • would be evident from the speeches of 
Constituent Assembly. Article 356 was supposed · 0 A b dk d' . Sh ·· · All d' 

b · · · 1 b • k d · r. m e ar an ri a 1 
to _ e an exceptional measure,. o _e mvo e to Krishnaswami Ayyai while the draft 
meet a grave and dangerous sitUat1on. It should articles 277.A and 278 (corresponding to 
also be remembered that clause (3) does not rt· 1 355 d 3561 b · · d b t d • • 

1 
. •ty . 

1
- . .

1 
. • a 1c es an ,were eing e a e 

requrre a specra maiorr ; <! srmp e maiorr Y rs : 1 th c n t A ·· bl · 
enough. Ordiriariiy, the Council of Ministers does, n e ans I uen ssem Y, 
command a majority in lhe Lok Sabha. The 
difficulty only arises when the Council of, Ministers cannot command a /najority in the Rajya 
Sabha. If, however, theicommand ~ majority in Rajya Sabha also, then ihe cost is clear. The 
Central Gcive'rnment can, if it is so inclined, simply play wilh the Hves of the State Governments. 
and the State 'Legislative Assemblies,,1Is indeed it is said, by many, to hav~!happened on S\)Veral 
occasions in the past. Some people may argue that under our Constitution, .. the Centre is superior _ 
to States and that the central aominahce over ·states is implicit in the several provisions including 
256, 257,_ 355, 365 besides 356 Itself: (For a discussion of this aspect, sef paras 209 to 211 at 
pages 2052 to 2055 arid paras 65 and 66 at pages 1976 to 1979 of S.R. Bommai versus Union of· 
India, (AIR 1994 S.C. 1918), At the same time, it cannot be forgotten as affirmed by Dr. 
Ambedkar (his speech in the Constituent Assembly, quoted in para 53, page 1961 of S.R. 
Bommai ibid ) that the States are supreme - in the words of Dr.Ambedk~r. "sovereign" , in the 
field aliotted to them and that notwithstanding a bias In favour of .the Centre in our Constitution, 
ours is a federation -·that too a democr/llic federation. • · 

,, 
Ill. The Federal Spirit and artlcl~ ~56: A fine Balance 

• ...... I' 

3.1 it needs to be remembered that only the spirit of ."co-operative federaji§m;' can preserve 

the balance between the Union and the States It needs to be remen\bered that only the 
and promote the good of the p:opi_e and not an spirit of. "cooperative federalism" can 
attrtude of domrn~nce or s~perrorrty. t,Jnder o,ur preserve the balance! between the Union 
constrtutronal system, no srngle entrty can clarm a d the St t d · t th d f 
superiority. Sovereignty doesn't lie in any one t; i3 es a; pr~mo e ;/~0

-
0

., 
institution or in ·any one Wing... of the d e . peop e ; an n?. ~tn au rdu e 0 

1 T~ •· f ·- . - . . ominance or superiori y. n er, our 
gov~rnmen_ · e power O governance IS constitutionai/system'i no single entity can 
d~strrbuted rn several org_ans and rnstl\utrons • a claim superici'rity. Sovereignty doesn't lie 
sme qua. non for. _good govern~n.ce. Ev~n In any one lnstitutio~ or in any one wing 
assu_mrng that .Centre has been grveo ?ertarn of · the gol(e°rnment.. The power of 
domrnance over the ~tales, that ~omrnance governance ,is distributed in several 
should be used '~trrctiy . for. the• purpose organs' a'rid institutions • a sine qua non 
intended, nor the oblique, purposes. An unusual 1· f · d' ·· · 
and extraordinary power like the one ·contained . or goo ~overnance. , 
in article 356 cannot be employed for;furthering the prospects· of ~political party or to destabilize 
a duly elected~gcivermrn~nt ahd a duly. constituted Legislative Assembl>,:. The consequences ol 
such imprope, use may not be evident immediately. But those do not go without any effect and 
their consequences become evident iri the long-run and may be irreversible. 

•. 
3.2 Unfortunately, however, it so happened that over the years, the Centre has not always 
kepi in mind the concept of co-operative federalism or the spirit and object with which the art_icle 



wai!. ~nacted while dealing with the States and has 
indeed grossly abused the power under article 356 
on m_any occasions. Between 1950 and 1994, the 
said power was exercised on more than 90 
occasions. The facts and figures contained in 

C 

Between 1950 and 1994, the said 
power was exercised on more than 
90 occasions. 

Chapter Six of the Sarkaria Commission Report read with Anne?(ure VI (1. to 4},!fppended to ttie 
said chapter and the decision of the Supreme Court in S.R. Bom·mai v. UOI (reported in AIR 1994 
SC 1918) amply bear out the truth of our assertion. The said Annexure shows that on several 
occasions, the State Governments were dismissed even when they enjoY,ed the majority in the 
Assembly; on some occasions, they were dismissed without giving them an· opportunity to prove 
their strength on the floor of the Hpuse. The very instance of S.R. Bommai, who was the Chief 
Minister of Karnataka, is proof posttive of such abuse. In spite of his asking the ,Governor to allow· 
him to prove his majority, within a very short period, on the floor of the Assembly, ttie Governor' 
did not give .him that opportunity and recommended the dismissal of his ministry., The said action, 
of the governor naturally invited strong condemnation at the hands of the Supreme Court. 

IV. Judlclal Interpretation of article 356 

4.1 Article 356, it may be remembered, occurs in the Part relating to emergency provisions. 
Though the article itself does not employ the expression emergency or any of its·va'riants, the. fact , 
that it occurs in the chapter relating to emergency cannot be lost sight of. This is merely to 
emphasise ·the unusual character of the said provision and to remind ourselves of ,the hope 
expr_essed by Dr. Ambedkar that "such articles (articles 355 and 356) will never be called into 
operation .and that they would remain a dead letter". Yet another indication is' the marginai 
heading to the said article which speaks of "Failure of constitu\ional machinery•. ,,., 

4.2 Clause (1) of article 356 - indeed the whole article - has been the subject-matter of 
elaborate consideration at the hands of the f:::;:,reme Court in two· of its decisions, namely, State 
of Rajasthan v. UOI (AIR 1977 SC 136~) anr< ::..R. Bommai v. UOI referred to ~ereinabove. The 
first mentioned decision is by a Constitution Dench of seven judges while the latter is by a 
Constitution Bench of nine judges. In view of the fact that in certain respects, S.R. Bommai 
departs from State of Rajasthan, it would be sufficient-to 'refer to the holdings)n S.R, Bommai 
alone. In S.R. Bommai, the majority opinions are two, one was rendered by P.B. Sawant J. on 
behalf of himself and Kuldeep Singh J. The other was rendered by B.P. Jeevan. Reddy J. for 
himself and S.C. Agarwal J. and with whose reasoning and conclusions S.R. Pandian J. agreed 
fully. (They a1so agreed with conclusions 1, 2 and 4 to 7 in the opinion of Sawant J). The principle 
of article 356 has been set out in the said decision in the following words: 

"The crucial expressions in Art.356( 1) are - if the President, "on the 
receipt of report from the Governor of a State or otherwise" "is satisfied" 
that "the situation has arisen in which the government of th_e State cannot 
be carried on" "in accordance with the provisions of the Constitution". 
The conditions precedent to the issuance of the proclamation, therefore, 
are: (a) that the President should be satisfied either on the, basis of a 
report from the Governor of the State or otherwise, (b) that in fact a 

· situation has arisen 'in' wliich the government of the State cannot be 
carried on in accordance \vith the provisions of the Constitution. In other 
words, the President's satisfaction has to be based on objective .material. 
That material may be available in the report sent to him by the Governor 
or otherwise. or both ·from the report and other sources. Further, the 
cbjective· material so available must indicate. that the government _of the 
Stak cannot be carried on· in a·ccordance with the provisions ·of the 
Constitution. Thus the existence of the objective material showing that 
the government of the State cannot be carried on in accordance with the 
provisions of the Constitution is a condition precedent before the 
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President issues the pfo\:lamation. Once such material is shown to exist, 
the satisfactio'n of the President based on the material is: not open to 
question. However, if there is no, such objective material before the 
President, or the material before him cannot reasonably suggest that the 
gov~mment of the State cannot be carried on in accordahc~ with, the 
provisions of the· Constitution, the proclamation issued:/ .is open to 
challenge. It is further ne~essary to note that the obje~tive material 
before the President must indicate that the government :,of the · State 
"cannot be carried on in accordance with the provisions of the 
Constitution". In ot~er words,. the provisions require tha(the material 
before the President must be sufficient to indicate that unless a 
proclamation is i~sued, it is not possible to .carry on the iaffai_rs of the 
State as per the provisions of the Constitution. It is not every situation 
arising in the State but a situation which shows that the iconstitutional 
Government has become an impossibility, which .alone will entitle the 
President to issue the proclamation. These parameters of.the condition 
precedent to the issuance of the proclamation indicate both' the extent of 
and the limitations . on, the power of the judicial r~view -of_ the 
proclamatjon issued." - / . i 
(opinion of P.B. Sawant JJ 

' 4.3 "The pow~r conferr~d by article 356 is a conditioned power; it is n<1t an 'aqsolute 
power to be exercised in the· discretion of the President. The condition is the formation of 
satisfaction - ,subjective,· no doubt- that a situation ot'~he type contemplated.:by "the clause 
has arisen. This satisfaction may be formed on the basis of the report of the Governor or 
on the basis of other information received "by him, or both. The existence of relevant 
material is a pre-condition to the formation of satisfaction. The use of the word "may" 
indicates not only a discretion but an obligation to consi_der the advisability iand necessity 
of the action. -It also involves an ·obligation to consider which of the several steps 
specified in sub'clauses (a), (b) and (c) should be taken and to what! .extent? The 
dissolution of the Legislative Assembly - assuming that-it is permissible - is-not a matter 
of cours.e. It should. be resorted to only when it is necessary for achieving t~e purpo~es of 
the proclamation. The exercise of the power is made subject to· approval of ttle' both 
Houses-of Parliament. Clause (3) is both a check on the power and a safeguard against 
abuse of·power. : 

' ' . . . ' :1 I ' 

Clause (1) opens with the words "if the President .... is satisfied". The'se 
, words are indicative·of the satisfaction being a subjective :c,ne ... .' Havirig 
regard to . the nature of the power arid the situation· in' which it· is 
supposed ,to be exercised, principles. of natural jl.istice··cannot be 
imported into the clause. It is evident"thai the satisfaction· has to be 
formed by' the President fairly, on a consideration of th~, report of •the 
Governor and/or other material, if any; placed before him. ·of course, "ttie 
President· :under our Constitution being, what may :be called, a 
constitutional President obliged to act upon the aid and, advice of ttie 

0 

' c9uncil of ministers (which aid and advi9e is binding upol) him by virtue 
of clause. (1) of Art.74), the satisfaction, referred to in A1.356.(1) really 

· means the satisfaction of the union council of ministers with the Prime 
1 Minister at;its head,. ·c,ause (1) require~ the' President ti:J b; ,satisfied \hat 
a situation' has·· arisen in_ which the government of the State "cannot" be 
carried on "in a_ccordance·. with the pro~l.sions of this Co~s\itution". The 
words "car;inot" emphasise ,the typ'!!, of: sitl.!ation · conten;iplated, by the 
clause. These words read with the title of. the article "provisions in case 
'of failu~e of constitutional machinery in States" emphasise the nature of ,..J 
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the situatio_n contemplated .... It must, however, be remembered that it is 
not· each and"every non-compliance with a particular provision of the 
Ccinstltution that calls fiir the exercise of the power under Art.356(1 ). The 
non-compliance or violation of the Constitu·tioh should be such as to lead 
to or give rise to a situation where the government of the State cannot be 
carried · on in accordance with the provisions of the Constitution. It Is 
indeed difficult - rior is it advisable - to catalogue the various situations 
which may arise and which would be comprised within clause (1). It 
would _be more appropriate to deal with concrete cases as and when they 
.arise. The satisfaction of the President referred to in clause (1) maybe 
formed either on the receipt of the report(s) of the Governor or · 
otherwise .... He (the Governor) takes the oath, prescribed by Art.159; to 
preserve, protect and defend' the Constitution and the laws to the best of 
his ability. It is this obligation which requires him to report to the 
President the commissions and omissions of the government of his State 
which according to him are creating or have created a situatio_n where 
the government of the State cannot be carried on in accordance with the 
provisions of the Constitution .. :. Since he (Governor) cannot himself take 
any action of the nature' contemplated by Art:356(1), he reports the 
matter to the President and it is for the President to be sati~fied - whether 
on the basis of the said report or on the basis.of. any other information 
which he may receive otherwise - that situation of the nature 
contemplated by Art.356(1) has arisen. It is then and only then that he 
can issue the proclamation. Once the proclamation under Art.356(1) is 
issued or simultaneously with it, the President can take any or all the 
actions specified in clauses (a), (b) and (c)." 

(opinion of B.P. Jeevan Reddy·J.) 

V. Dissolution of Legislative Assembly of a State under article 356' 

5.1 Notwithstanding theJact that article 356 does not expressly speak of dissolution of the 
legislative Assembly, the majority opinions held, keeping in view the scheme.and lntendment of 
the relevant constitutional.provisions and !)le practice obtaining since 1950, that ii) exercise of the 
power under article 356 it is _open to the President to dissolve a Legislative Assembly but that 
such a power can be exercised only after both Houses of Parliament approve the proclamation as 
contemplated by claus_e (3). (See: the discussions in paras 219 to 222 ·at pages 2057 to 2059 
(Jeevan Reddy J.) a11d paras 73 and.74 at pages 1983 fo, 1985 (Sawant J.)) Until then,.itJs held, . 
he can only keep the Legislative Assembly in suspended animation. ltis further pointed out that in 
case the HouSE/S cif Parliament disapprove or do not approve the proclamation as· contemplated 
by clause (3), the Legislative Assembly springs back to :nfe. (Of course there can be no question 
of dissolving the Legislative Council wherever it exists in any State.) 

5.2 Instead of referring to each aspect of the said article it would be appropriate to set out the 
conclusions contained iri the.aforesaid two opinions in S.R. Bommai: 

"I. The validity of the proclamation issued by the President under 
Art.3q6(1) is judicially reviewable 'to the extent .of examining whether it 
was issued on the basis of any material at all or whether the ·material 
was relevant or whether the proclamation was issued· ih the ma/a fide 
exercise of the power . .- When a prima facie Ci!lse is made out in the 
challenge to the proclamation, the burqen· is on the Uri!on Government to 
prove that the relevant mate~ial did in fact exist. Su_ch · mat_erial may be 
either the r_eport of the G?vernor or other than_ the'repcirt. . -- . 
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II. Art.74(2) is not a bar against the scrutiny of the ,material on the 
basis of which the President had arrived at his satisfaction. 

• Ill. When the President issues proclamation under article 356(1), he 
may exercise all or any of the powers under sub-clausef (a), (b) and (c) 
thereof. It is for him to_ decide which of the said powers'he will exercise, 
and at what · stage, taking into consideration the e~,igencies . of the 
si~uation. , . , : 

IV. Since the provi?\ons contained i~ clau_se (3) ·of! a,rticle, 356 are/ 
intended to be a check bn the powers-of the President under clause (1) 
theriof, it will not be permissible for the Presidenfto . ~xercise powers 
.unde'r sub-clauses (a), (b) and (c) of the latter. clause, to':take irreversible 
actions till at l~ast both the ,H-~uses of Parliament have::approved of the·· 
proclamation. It is for t~is reason that ihe President will :not be justified in 
dissolving the Legislative Assembly by using the power~. of the Governor 
under article 174(2)(b) read with article 356(1)(a) till :/it least both the• 
House,s of Parliament approve of th_e proclamation. i' 

. .I • 

V. If the.proclamation issueq is held invalid, then n~twithstanding the 
· fact'that it is approved•by both Houses of the Parliamei\t, it will be open 

to the :co_urt: to r~stoie' the slal[!S qup_apt_e 't~ th~:: issuance of the 
proclamalion and hence to restore the )..eg1~lat1ve Assembly and the 
Ministry. . . . · · ' I: . 

. 1: 
VI. In appropriate cases, the court win have power by· an· interim 
injunction,' to restrain the holding :at, fr!)s~ elections to the_ Legislative 
Assembly pending _the final disposal of the challenge to' the validity of the 
proclamation to avoid 1the fail acc'orppli and the. remedy :of judicial review 

, being rendered fruitless. However;- ·Ihe court ·will·· riot interdict the 
'is_sua·nce of the proclaniation or i~e e1<e/tise,:of,, ,.·ny. giher ·power •under 

;the proclamation. · - ·, r. ., 

. ,,, , ;vfi,. While r~sioring the'staiu; q[!O dnte, it will Ile 9p~n fo{the:court to 
. ,mould ttie relief suitably arid decl~re as val.id act(9ns 'taken by the. 
·President till that date . .ti will also be. opert for 'the Rarliament and ,the · 
,L~~i~lature of the State 19 validate th1:i sajd ?,c;tio~s -~f. !~iPre~ident. 
' " ' ' 
", ;' " .• _ -- ., '. .· . i' ' . . ,, ' ' ' 

. :, VIII. Secularism is a part.of the basic structure·of the :constitution. The 
\ " r , • ,,. ·• ' ' ' • • ' • - ., I . • I ' . 

. : · ;·,acts.of a.State Government which are calculated to·subvert or sabotage 
, _ f< ,', I ,L.I • ! . •• ,• ',• : " j I• < ' • 

· . , , '.sec'ularisin' as enshrine□ ·in our Constitutio"n, can lawfully be de'emed to 
', . ; -· l' •. - ' r' ~ . ·, - -, • I • , , ~ · , • ' " 1- • . ' " · ,' 'I . , -

' give rise to a s1tuat1on 1n·wh1ch the government of'lhe State cannot be 
. -, carried on in accordance with the provisions' ofthe' c6hstitGiion;'' . · 
:.:_,'-,;(OpinionofP:s.·sawaQtJ.) 'i ! : 
• i: 1 '.~~- • > -·- • ~-- ·!i 

•:" •-~;,.._ ','t,f 1 " , • , I • '!-•, • 
,f, ' ,"(1)rArticle 356 of the Constitution,c;:onfers a,power UP,or1 the::P.resident to 

· :. ,: , : , be eJle,rcised only where he· is satisfied that a.s,itu"!)ioh ',has ari.sen wliere 
, ,·,· " ·•,;the. government of a St,ate cannot!be:carried on ip;a,ccord_arice;with;the 

' · ' ' ,'pro_visl_bris' of. the Constitution, Under our Co.~still.ltion; lt)e pqwerjs really 
-~, r-·.: ·,1;1hatcif;.the'·Unioii Couhcil:of.Ministers·.with the Prirh'e Minister at-its head. 

' .,: !i T~e Si!tisf<!Ction·contemplated,hy,the'article iiisubj\)ctive in n~ture: • 
' • ,. !'• ,,,··.,: .• .' ,'• ;-_~ :i ·.- . : .. : _,· ,.,_-: ,;;, t .. ;.l.J ,: : 

: , , .~· '(2) The.-power. conferrecl-:by .A.rt.3!!6 upo_n the [:'r~~i9~nt is a c;:o~ditio'necl 
• . ·. :· .. ,. :·•pOW!Jf.' It, is not' an absolute power. 1T:he exislf!nce,of,\Pa!eria!,:; ;which inay 
, : 11 :ti~ .:.~ , ' .·· ··,,:,- ,-·, ·'.•:::~l: ·•· ..• ,: ii).'l_r 1:·, _'./~') l: '. 
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comprise of or 1nclude the report(s) Qf the Governor - is a pre-condition. 
The satisfaction must - be formed on relevant material. The 
recommendations of the Sarkaria Commission with respect to the 
exercise of power under Art.356 do merit serious consideration at the 
hands of all concerned. - . . 

(3) Though the power of dissolving of the Legislative Assembly c,m be 
said to ~e implicit In clause (1) of Art.356, it must be held, having regard 
to !fie overall constitutional scheme, that the President shall exercise It 
only after the proclamation is approved by both Houses of Parliament 
under cfause (3) and not before. Until such approval, the President can 
only suspend the Legislative Assembly by suspending the provisions of · 
Constitution relating to the Legislative Assembly under· sub-clause (c) gf 
clause (1 ). The dissolution of Legislative Assembly is not a matter of 
course. It should be resorted to only where · It Is found necessary fgr 
achieving the purposes of the proclamation. 

(4) The proclamation under clause (1) can be issued only where the 
situation· contemplated by the clause arises. In such a situation, the 
government has to go. There is- no room for holding that the President 
can take over some of the functions and powers of the State 
Government while keeping the State government in office. There cannot 
be two Governments In one sphere. 

(5)(a) Clause (3) of article 356 is conceived as a c<;mtrol on the power of. 
·the President" and also as a safeguard against abuse. In case goth 
Houses of Parliament disapprove or do not approve the proclamation, 
the proclamation lapses at the end of the two-months period. In such a 
case, government which was dismissed revives. The Legislative 
Assembly, which may have been kept in suspended animation gets re
activated. Since the proclamation lapses - and Is not retrospectively 
invalidated - the acts done, orders made and laws passed during the 
period of two months do not become illegal or void. They are, however, 
subject to review, repeal or modification by the government/Legislative 
Assembly or other competent authority. 

(b) However, if the proclamatio11 is approved by both the Houses within 
two months, the government (which was dismissed) does not revive on 
the expiry of period of procl11mation or on its revocation. Similarly, if the 
Legislative Assembly has been dissolved after the approval under clause 
(3), the Legislative Assembly does not riwfve on the expiry of the period 
of proclamation or on Its revocation. 

(6) Article 74(2) merely bars an enquiry into the question y.,hether any, 
and if so, what advice was tendered by the Ministers to the President. It 
does not bar the court from calling upon the Union Council of Ministers 

· (Union of India) to disclose to the court the material upon which the 
President had formed the requisite satisfaction. The. material on the basis 
of which advice was tendered does not become part of,the advice. Even, -

•' if the material is looked into by or· shown to the President, it does not 
partake the character of advice. Article 74(2) and section: 123 of the 
Evidence Act cover different fields. It may liappen· thafwhile defending 

· the proclamation, the Minister or the concerned official may claim the 
· privilege under section 123. If and when such privilege is claimed, it will 
be decided on its own merits in accordance with the provisions of section 
123. 
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VI. 

(7) The proclamation under article 356(1) is not immune from judicial 
review. The Supreme Court or the High Court can strikf;l down the 
proclamation if it is found to be ma/a fide or pased on wholl¥ irrelevant or 
extraneous grounds. The deletion of claus·e. (5) [which was introduced by 
jre C,9risiitution (38th Amendment) Act,' 1~75) by the Con5ititution (44tt\ 
Amendment) Act,· 1978 removes the clou9 on the rev!EiW(lbility qi th,~ 
action. vylien called,upon, the Union of India has to producE! the material 
on the ba,,is of which action was taken. It cannot refuse,fo do so, if ~ 
seeks· to defend th'e action. The court will not go into·the correciness of 
the· material or its adequacy. It's enquiry is limited to see"whether the 
material was'.' relevant to the action. Everi if part. of :thif material is " 
irrelevant,' the. couri cannot interfere so · long as. there is some material 
which is relevant to ttie action taken. 

'(§) If tt,t3 cp~~ strike~ down \he proclamation; it has the po~er. to·restore 
the aismissed government to · office and·· revive and reactivat!3 the 
Legislative Assembly wherever it may h'ave·been dissolved or kept under 
suspension. In such'a case, the court tias the power to declare'th'at acts 
done; iirders passed and laws made during the period the !proclamation 
'•' I· .. J> " '. , . • ' ~t- . • 

was in force· shall remain unaffected and: be treated as, ·valid. Such 
declaration; 'however, shall not preclude : the QO\'.ernment/Legislative. 
Assembly or other competent authority to review; repeal or modify such 
acts, orders and laws. · ·· · · ·" 
' ' .• ' . ' . 

(9) The Constitution of India has created a federation but with a 'bias in 
favour of the. center. Within the sphere allotted. fo the· States, ·ihey are 
;_ •-· j 

supreme. . · · · 
' . 1·. 

•(10) Secularism is one of the basic feaiures of the ·cons\itution. While 
freedom of religion is-guaranteed to all persons in India, from the point of 
viev/ot'ihe State, the religion, faith or belief 61 a person is immaterial. To ' 
!hi". ~f~t~;· all are' equal and are entitled to be· treated equally, _Iii matters: 
of Sta!e, riiligion tias no place. No political party can simultaneously be a 
r~ligio~f pifrty. Politics· and religion carinot · be mixed_ .. A.ny_ State 
Government which pursues unsecular policieit·or ·unsecular ·course of 

· action' acts contrary to the constitutional 1-inan·date and renders itself. 
amen.able to action under Art.356." . · · ' .. •, · •. 

l • ,· 
(opi~ion of B.P: Jeevan Reddy J.) 
~ ; -:: , • ~ . . l . • - . 

ViBW!,·Ofthe Sarkarla Commission 

. ,, 
. . r 

6.1 The Sarkaria Commission examined this issue in Ch.apter Six of its Report: It pointed out 
in the first Instance· ttiat _the)use of article 356 has tieen· rising with the passage bf time: Whereas 
between 1950' and 1954, it was invoked only on 03 occasions; it was inv9ked on 09 occasions 
between 1965 and·1969; itrose to 21' instances during the pe'riod·1975,197;9 ·ancl to 18 during the 
piiribd 1980-1987, Tt\e Commission examined the historical)ackground ·1& articles 355 and 356. 

- and explained· th11t ttie'said: provision's ·are not unpreceaented. it referred 'fo_ similar provisions' in 
the·u.s. Constitution and iri the·Government of India Act, 1935: It alsci quqted'the speech of Dr . 

.. Ambedkar (which ·has been; quoted hereinbefore) pointing out that the p·ossjbility of·abuse' cann9t 
be a ground for, not, incorpo,rating such a pr_ovision ,and lt\e:hppe-eJ;Cpressed by:him ,th.at .the said 
two arlicles will never.,be. c,alled _int9, operation am:I, .t_ha!Jh~Y: would ,rem~ir, .a:1.dead letter. The 
~ommissic!l _ o!J.ser:ve.~: "6:~., 1!1.:, lfl llUm, the .. C9nstit~tjon-fraine.,r~ conc;9.iveg ,the.se provisi,ons as 
more tha~;~ mer,e.gr<!nt o[,O.'(£lf[jdl~g ,P.owefs,.to the Union oviir-the ,State~, -T~e.y regarde~ them 
~s a bulwi;!r_~,9f•lhe 9~r.isti!utiof1,.an .ullim_ate assuran_ce. of rria,inl<!lni~g or re.stori~~ representative 

,, •. 
. I· 

er' .. 

. ,. 



government in St1:1tes responsible to the people. They expected that, these extraordinary 
provisions would be ,called into operation rarely, in extreme cases, .. as a last resort when all 
alternative correctives fail. Despite the hopes and expectations so emphatically expressed by the 
framers, in the last 37 years, article 356 has l:le,en brought into action n9 less than 75 times". The 
Commission then examined the scope 'and effect of article. 355 as well as article 356. While 
examining article 355, it referred to similar provisions in the Swiss and West German 
Constitutions as well. It then opined that ·wtiere a -State is confronted with external aggression or 
'internal disturbance' (the expression occurring before the 44th Amendln!lnl Act), it is open to the 
Union to adopt all alternative courses available to. it to perforr:n its duty of,protecting the State. So 
far as the last mentioned duty in article 355 is concerned, the Commission,opined that it has to be 

" discharged in accordance with article 356. !t then. examined_ .t~e scope a,nd effect of article 356 
· and pointed out,that.it is necessary in t_he first instance to understand .the l[Ue import and ambit of 

this provision. The Sarkaria Commission noted that it is npt each· and ev.ery departure from the 
provisions of the Constitution that attracts the said article but only a situation where it can be said 
that there has .been a "failure of the constitutional machinery.:', A liberal interpretation of article 
356, the Commissio(l'pointed ou.t, will reducEi·the States to mere dependencies and would cut at 
the root of .the democratic, parliamentary, federal form of government. The Commission then 
pointed out .that 'failure of constitutional m11ctil_nery' can be examined under,four heads, namely, 
(a) political ~risis, (b) internal subversion, (c;) ,PIJyslcal breakdown and (d) i:i.on-compliance with 
constitutional d_irect_ions of the Union Executive. It· examined each of the ,said situations and , 
opined that in case of political crisis, It. w9uld be the duty of the Gover.nor to ex'plore all · 
possibilities ·for installing a viable government, and. ifhe fin_ds that it i.s not possjble to do so, and if '. 
fresh elections can be held without avoidable delay, he should ask the q_utgoing Ministry to 
continue as a caretaker government provided it was not defeated on the grounds of mal
administration. and corruption; he should then dissolve the Assembly. Ther <::ommission also 
warned that invoking article 356 for solving the political crises in the ruling pa_rty was an instance 
of misuse. Regarding internal subversion, It said that if any State gover,nment deliberately 
pursues an unconstitutional policy it would be a case calling for the invocation of this power bui 
after giving. due war,nings and opportuni)y for corrective measures. It then Igave instances of ,, 
physical breakdown. such as internal. disturqance -leading to the pariily§is of the State 
administration, and natural calamities. Cor:ning to, non:compliance with constitu!ional directions of 
the Union Government, the Commission p,ointed,- _out that if the -State . Government does not 
comply with any directions issued under article :?56, 257 or 33.~(2) - or unde~ article 353 during an 
emergency - in spite of due Y\'arnings, it may invite. the power under article 3.56. Similarly, the 
Commission pointed out, if a public disorder ,of a~ignificant magnitude endarigElring the security 
of the State takes place, ·it is t½e. du,ly, ·of:th.e ,Sl<!te-Gov~rninent,to inform th~Centre of such 
development and if it fails to do so, it may again;invite art/~le ,.3,56, subject of, course to prior 

·warnings. The Commission set out certain illustrations where •it can be said that-it is a case of 
improper invoking of article 356. It then dealt with ttie ,wh9lesale,dismissal of Assemblies ,in 1977 
and 1980 and also analysed the decision of the Supreme Court ·in State of Rajasthan. So far as 
the recommendations made by the Sarkaria Commissi~n are concerned,- they ar!libeing dealt 
with elsewhere. · · 

,, . , , , I' , •._ '. • I i2: 
6,:2 .. The views of the. Sarkaria Commission that.the, extraordinary- provisions.1s;ontained in 
article ,356 would be called into operation rarelx, in extreme, cases, as <1· las.I re§ort when all 
alternative_ correctives fail.find echo in ,tile vieY\'s expressed by the foul)ding fathers., J.l]e;abuse.of 
this, article can q~ .. preveri)ed only by w_ay: ot reverting to th.e n~rrow f1ensEl In whi~~ .i! had beeo . 
explained and u_nderstoo.d .by them .. Jh,e •(la,rrow,.sense of ·thi,s, ?rticle Elmerges· very:19Jear)y ,from 
the words ofShri Alladi Krishnaswamy Ayyar:, . ,: · ,, : •ai . · . -- - ' '" -

-.. ~:--•; ·, t _, ·· 1 • c\r. 

· "The· 'primary :thing:'ccincerrilrig" the ,nation and ttie Union ·Goyernnien( i~ ···to' · 
· • · maintain the Con·stitutiori'. If the :import ofthat ex·pressiori is' fully' realised,-it' will· 
. , · · ·b·e· noticed tliat · there caimot · be'.' any· _intention to interfere' with the· provincial_. .. 
: ';r. constitution,'~ecause the'·provlncial constitution:is·a_:paffof tti1f Constitution,6f the _ .. _ 

·:,;, Uniort.: Therefore,'it is the· duty of the Unii:iri Government fcl''prcitect (thEfSfatgs) ':_: ' 
. . ' . . ' . 



l_ 

against.external aggr~ssion, internal disturbance and domestic chaqs ;;ind lb see 
that the Constitution is worked in a proper manner both in the States and in the 

• I 

Union. If the Constitution is worked in a proper manner in. the provinces or in 
the States, that is, if.responsible government as contemplated by the· Constitution 

. functions properly, the .Union will not and cannot interfere ." [C.A.D:' Veil IX, page 
150]. . , 

6.3 The views· expressed in the Constitutent Assembly ' and reiter<!!ed by ·the Sarkaria 
Commission get support from the Supreme Court in relation· to the cases ~bout the interpretation 
of-the provisions of the Constitution. The_ following observations of the Supreme Court can very 
well be cited in support of .the proposition that the provisions of article 356ishould ~e interpreted' 
literally and in a narrow sense: :; , · · 

VII. 

,, 
"An argument· founded· on what is claimed to · be the :'spirit of the 
Constitution is always attractive for it has a powerful appeal! to sentiment 
and emotion; but a Court of law has to gather the spirit of th

1e Constitution 
from the language of the Constitution. What one may believe ,or think to be 
the spirit of the. Constitution cannot prevail .if the language of , the 
Constitution does not support that view."[per S.R. Das J. in I, Keshavan v, 

I • 

State of Bombay AIR 1951 S.C.·.128 at p.129]. .!(' · 
' ,,'I 

· ., 11, 

Article 356 in action 

7.1 In Chapter Six.of.its'Report, the Sarkaria Commission has set out,i~ detail'ihe number of 
times the power . under. ar:ticle 356 ,was used. It h~s classified the.r, into! four _categories. Tile 
following slatement froi:n ttie said Report is apposite: , _ . · I i 

I. 

. I • ( ~ I I . 
I,. 

"Use of article 356 t,·· 
/: 

A-When Ministry Collilmanded Majority . . :, i . 

6:~.30, Prrsid~nt•~ Rule was _imp,osect' i'n}3 .casEis ev~n :though the MiQiS!r}'. 
enJ~yed_ ~ maJl)n!y support m the Pf~siderit•~,Rul~1was ,imposed in 13 
~eg1s!a\1~e Asse(l19IY: _These co~_er. cases ev~ri th?ugh .. the, Ministry 
instances ~here ;,1;>roy1~1on~ ~f ~rt1cle_ enjoyed a' ll)ajci~ity, supp'ort In thEl. 
~56_ wer!l myoked\to .deal "."1th 1~tra- .. Legislative A!\~e,IJ]bly, These coyer 
party pr~blem~ qr ~or cons1derat1on!l . , Instances ~her~: proyisiims o~ artic;:le 
nqt rele"'.an\ for \hEl,, purpose of that 356 were Invoked .to deal with intra
articl~. ;- ', The :_µroclal!,lati~n of party pfobiems;ioi fqr considerati·o_n~ :_: 
Pres1aents Rul~,1,n PunJab in June not relevant.forJhe purpose of that 
,1~51, ,~nd, 'i[l. Anphr~. Pradesh 'in 'article.. .L I '; 1 : • •• ·' •. ·• 

·" Jiinuary 1.!173'. are 'inst~nces of the . · : ,-- · ; \. : : . , ·• · '> , 
use, qf· artic;:le . 356 for sorting out intra-party dispute,s,. · The· imposition ,:cit. 
Presi\Jenf~ rule _ _in Ta_mil, Na~u in·· 1971;,' afi(in M\l~ip~r; iri'. 1979 ·.IYere Pl] the ' 
consideration that there was maladministration in these States. · · · ' ' . '' ' .. '• .-.. '• •,, f~,1 ··. :.·~ ~-·1 .. ;•,; 

B-Ch'ance not glv"n'to form alternative Goyernment . : : .. : ,,: !: r;::• ' . I ' • 
J, • t , , , n... • !l:• ••.• · , , • -~ · 1 " • _ ,' • . , , , , ' I 

6.6.31; In as ·many as 15 ,cases·,' where ;the Ministry- re~i'g~
1
ea: ioth~(claimahts· 

, __ were · riot _given a chance ,to form ,m .;ilte~native 'gov~rniti!lrit ,;and:. havfl thei~ .. 
·. m·ajority support tested iri the Legislative'AsseniblY: i Prdi:i!lmaticin ·of President's' 

.,,riJlein Kerala in March·1965 arid in Uttar'Pradesh iri'octb6e'rl1970 are examples· 
. ·of denial of:an opportunity-to other claimant~ to· form 'a Gov~'riimeiit.-' j ·: ' ·:r " :·. 

·~ :, ''. ' \ ,', •• - ( ..! ·-•' ·•'' ,l" :1;•:.·:,d' -.-,j!,1,11:1,,::. ; ' . ,.._ 
, ' l. -• ti .. iJLJ·1"· ',.- , ~ : ' •\ :'; - . ,,,, 1, ,'. ,_ 

J I I! . ,, 
l' ! I ' I ·, 

r ·:,l '-j ,• 

' ' i 

,: I ' 

' ' ·i' ! j, 

,:; ' ii· 

i 
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C0No c,m:taker Government formed 

6.6_.32 l_n 3 cases, where it wa·s found npt possible to form a viable government 
illli:J frllsti elections were necessa,ry, no caretaker Ministry was formed. 

0-Pri,sldent's r1.1h1 inevitable 

E:l.6.33 In as many as 26 cases (including 3 arising out of States Reorganisation) 
·it wo1,lid a.ppear. that President's rule was inevitable. . · 

!;l.g,34 Situations arising out of non-compliance with directions of the type 
\:Qnternplated in article 365 have not occurred so far.''. 

T1;1 the above four cat/l(!Ories must be ·added another category of wholesale 
i;!i::;missel of State governments and State Legislative Assemblies. Soon after a 
new. l,,Qk Sabtia came Into.existence following the general election held in March 

· 1977, bringing into office the Jania Party government, State governments and 
!-egislative ·Assemblies of nine States, Haryana; Punjab, Himachal Pradesh, Uttar 
Pnige5h, Bihar, Oriss;i, West Bengal;·-.Madhya• Pradesh· and Rajasthan, were 
gismissE;Jd/dissolved. Again after the Congress Party returned to power in 1980, 
$1ete governments and Legislative Assemblies in nine States were 
dismissed/dissolved. The ground on which they were dismissed is identical in 
both cases, n;ime!y, that the elections to Lok Sabha have disclosed that people 

:have lost faith in \he parties w~ich were holding office in those States. To wit, the 
argument iri 1977 was that in the aforesaid nine States, the Congress ,Party has 
almost been ioially rejected by the.electorate in the _elections to Lok Sabha which 
showed the (jisench,mtment of'the people with the Congress gove'rnments in 
those States. An identical argument was employed in 1980 against the non-
Gongress parties, · 

7.2 Af!icle 356 was invoked ,in the folloy,iing Instances after the Sarkaria Commission Report 
was·, sqbmitted: (a) Assam (27.11.1990 - deterioration of the Ja.w and order situation), (b) 
Nagaland (2.4.1992 ·- ~uid·party· position and det1iriorating law ano order situation), (c) Nagaland 
(7.8.19~8), (Karnaiaka., 21.4.1989) ·and Meghalaya_ (1,1.10.1991) - these three cases are dealt 
with· by' the Supreme ·court in· S.R. Bommai arig held to be ·totally .unconstitutional and 
unsupportalile, (d) Bihar (28.3.1995 -_ process _of ele~tion could not be completed; to facilitate 
passag·ircif vote· on account by Parliament) and U,.P. (1996, - No clear majority in election); and (e) 
T.imil NadLi (30:1.88- Dea'dl9ck'due to_death 9f Sri M.G. Ramacha~dran), Mizoram (7.9.1988 -
Defectio_ns 'reduced th€{ Govern'riiiint -t9 minority), Jammu · and ,Ka~tiiyiir. (187 .. 1990 - Militancy), 
Karnataka (10'.10:1990 ·- dissensicihs '.iri ttie ruling party •. floot-crossirig),"Goa· (14.12.1990 - C.M. 
resigned consequent upon his disqualification. by l;ligh c·o~rt -, Np other Government found 
viable), Tamil Nadu (30.1.1991 - alleged LTTE activities), Haryana (6.4.1991 - with the 
disqual,ification of three MLAs, Government lost ,majority, Minis\ry · refus_ed to face floor-test and 
recommended dissolution of H.ouse), Ma_nipur (7_,~,,1~_92,- Goverrimen! lost majority as a result of 
resigriation of certain members), Tripura (11.3.,1~93 - Government resigned - no alternative 
viable), Manipur (31.12.1993 - 1000 perspns died. in controlling Naga;Kuki <;lashes -. continuing 
violence), _U.P. (18.10.1995 - Goverriment lost majority·: no viable alternative Government in 
sight);.and Gujarat (1996.- Government reduced to minority due to defections) . 

.- ~ ': • ' • _- -' ' '!1,, '.. • • ' \• • .' •·'· ·•, • • • '' . 

7.3'';:·.:,1(f611ois' fr~-~- !h~fa.~is st11teq aboye tli'af'rnire ofie~:/han' riot PP~er urig{:lr !3rtl~1El 3!j6 
; •,! •'·•<., , , .)• ..... , ·~••,J. · , • _, .• ,.11 "• . ~· t, •• • -,· , 

was 1,Eli$e~cisep_, -¥1rongly, The .~_upreme1 ,.C.ourt It follows from the facts·stated above , · ,,~f', , • I,' '-' t ,, , • · , , , :.I ,1,. • - • . . , , •~• ., ,. . , - .• • . 

pro~~ede~ to precis~IY .. ~.~\l~K ,thi_s1abus~ thrC>u~h:!!S •. _ tha! mo~~,9ften.tt1!!!1 noi power un\ler 
dec1s1on m S.R. Bomma,. Though m the said . article 356 was exercised wrongly. 
decision no effective relief could be given to the · · · · · 

·• 1 •• 



State governments and the Legislative Assemblies wh\ch _were Vfrongly dismissed/dissol"'.ed in 
view of the fact that pending_ the proceedings in the courts, fresh_ el_ectiors were held in those 
Sl<jles, yet the court put the Central Government on notice that in case of a wrong dismissal of 
the State government andior a wrong dissolution of the Legislative Ass~mbly, the court dpes 
have the power, and that it will not hesitate, 10· restore s·ua~ Government/;'\ssembly bac~ to life. 
Indeed it was indicated that that would be the normal and natural consequ~nce of the finding that 
Art. 356 was wrongly invoked in the case. The result has been that since: the said decision, the 
use of article 356 has drastically come down. Indeed, in the year 1999 when the Central 
Governmerrt recommended to the President to dismiss· the State government in Bihar, the 
President called upon the Central Government to reconsider the matter in the light ·of the 
principles enunciated in the said decision. On a reconsideration of the ,matter, the government 
withdrew the proposal. We may also refer to yet another decision where_ the Governor of U.P. 
chase to dismiss· arbitrarily the State government without allowing the 'government to _test its 
majority on the floor of the House. Following the principles enunciated: in S.R. -Bommai, the 
Allahabad High Court restored the dismissed government to its office: (W.P. 7151. of 1998 
disposed ,of on 23 February, 1998). This decision was npt disturbed by,Jthe Supreme Court in 
appeal though it purported to evolve a peculiar kind of floor-test, namely, both the contenders for 
the office -of chief minister were asked to test their _strength on the floor of the House. The Chief 
Minister who was dismissed wrongly by the Governor established his majority and continued in 
office (A.I.R. 1998 Supreme Court 998). ' · · · · 

VIII. Whether the power under article 356 can be limited to non-compliance .,;,.ith the 
directions given under article 365: J • · 

' 
' i'! 
'' ' 

8.1 Article _3~5 expressly provides that "where any State has failed to. comply with, or tp give 
effect to, any directions given in the exercise of the _executive power of thelunion under ai:,y of the 
provisions of this Constitution, it shall be lawful for the President to hold that:a situation has arisen 
in which the government of the State cannot be carried on in accor~ance 'with the provisions of 
this Constitution". We have pointed out hereinbefore that the "directions gi~en in· the exercise a/ 
executive power of the Union under any of the provisions of this ·constitution". would naturally 
refer to articles 256 and 257 among others. Article 256 casts an obligatio'n ·upoh the States to so 
exercise their executive power as to ensure compliance with· the laws made by Parliament and 
the existing laws.- It further provides that it is open 'to the Union to issue directions in exercise of 
its executive power to ensure that the_ States exercise 'their executive p6wer in the aforesaid 
manner. Article 257 goes further and states that the executive power of the State shall be so 
exercised ' as not to ir;npede or prejudice the exercise of the executive power of the Union and 
that the executive power of the· Union 's_hall, extend_ to give, any app'ropriat~ directions to ensure 
the same. Clauses (2) and (3) of article 257 empower the Union Government to issue executive 
directions to States with respect to construction· and maintenance 'of m'e~ns of communication 
declared in the direction , to_ bE! of natio~al importan~e and with resp~ct to railways. It is 
debatable whether th~ . Union Government_ can issue ,exec~tive direc\i~ns under any other 
provision of the Constitution but one thing is beyond doubt:- tHe Union Government cannot issue 
any executive'directions to States to comply with any State laws.. ' ' 

•1; ' • I ' '. ' ' '. ' • I ;1 : '• i 

8.2 In th~- abov~ situ!i_tion,_ when it_ IT)ay ~e possible to s~y that a, subst~ntial non-compliance 
with the directions issued ui:ider articles :256 and _257 wouJd attract article' 365 and may furnish a 
ground for taking action under article 356, ii cannot be·said at'the'saine time that "a situation 
............ in which the government of the State cannot be carried on. in 'accordance with the 
provisions of this Constitution" cannot arise in any othe'r way. To put, it! differently, the non
compliance with the provisions of the Constitutipn means what it s·ays: hon-compliance, i.e., 
substantial non-compliance'' with the:provisions ofthe Coh'stituti6n applicable to the governance 
of the State. Violation of the provisions of the Constitutfon · riiay occur bttierwise than by non
compliance will) the laws made by Parlia·ment' and without trenching, upon· 111:e executive power of 

' ' ' ' ' ,, ,1, ' ,, ; ' . 
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the Union·. · Indeed it may be ·difficult - · may'be, inadvisable - to catalogue· the situation wherein it 
can be said that· the government · of the State cannot be carried on in accordance with tlie 
provisions of the Constitution. The matter be'best left to the wisdom ancfjudgment of1he 
appropriate authority subject,· of course, to · the provisions of the Constitution · and the.ir 
interpretatiO!l by the ·supreme Court. · · · · · 

IX. Need for amending article 356 

9.1 In the light of the above facts, the question arises whether article 356 needs io be 
amended. In fact there has been a strident demand for deletion of article 356 but if article 356 is 
aeleted while retaining articles '355.and 365, the situation may be worse from· ttie point of view of 
the States. In other words;the checks which aie created by article 356 and in particular by clause 
(3) thereof, ·would not tie there and the Central Government would be free to act in the name of 
·redressing· a situation where the government of a State cannot be carried on in a·ccordance with 
the:- 'provision_s of the Consjitution: · We ·are. We · are,' therefore n~t in favour of 
therefo~e not in fa_vour of deleting art1cl~ ~56: If, · deleting article 356. 
_however, Art. 356 (and the consequential article · · .. 
357) is to be deleted then certain other provisions too require to be deleted viz:, (i) the words "and 
·to ensure that the Government of every State -is carried on in accordance with the provisions of 
this Constitution" in Art. 355; and (ii) Art. 365, in its entirety. But then what would one say 
regarding Art. 256 and 257", which, no doubt, state 
·the obvious, yet if they are deleted, the Courts may 
construe such deletion as bringing about a drastic 
change in Centre-State Relations. In any .event, we 
feel that the stage has not yet arrived in our 
constitutional development, where we can 
recoinmen_d the- del_etion · of, Art. 356. Wha! is 
required"is its proper .use and that has to be ensured 
by appropriate amendments to the article. '· 

In any event, vie feel that the stage 
has not yet arrived In our 
constitutional development, where we 
can recommend the deletion of Art. 
356. What is required is its proper use 
and that has to be ensured by 
appropriate amendments to . the 
article. · 

X. Suggestio11s 

10.1 We, therefore, think it advisable to suggest that Art. 356 be amended to provide for the 
foll01,'(ing:· · · 

a) It shou·ld be ·provided that un!il both Houses of Parliament approve 
the proclamation issued. under clause (1) of article 356, the 
Legislative Assembly cannot be dis~olved .. lf necessary it can be kept 
'only under animated suspension. · • 

. ' . 
b) Before issuing the ·proclamation. under.,clause (1), the P.r.esident/the 

Central Government should indicate to the State Government the 
matters: whereiri the State· .Government is not_.acting in. accordance 
with the provisions of the Constitution arid give it a reasonable 
opP,ortunity of redressing the situation - unless the situation is such 

·that following the above cotlr.se. would not be in the interest of 
,. secu"rity of State ~r'defence of the country. 

' . ~ : " . ' ( ' '. . 
• There has been consi~tent .demands from certain State Governments to delete Articles 256 and 257 along 
wiili Article 365 - a fac_t that is'also referred to _in the Report of Sarkaria Commission, Chaptedll. We are, 
however, not going into this question in _this paper. We proceed on.the assumption, for-the purposes of this 

. eapcr, that these articles arc very inuch a part of our <:;onstitution. 
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· c) Once · a proclamation is issued, it should not be permissible.· to 
withdraw it and issue another proclamation to th~ same effect with a 
view to· circumvent the requirement .. in clause (3). Even· if a 
proclamation is substituted by an9ther procl,amation, the period 
prescribed in clause (3) sh_ould be ·calculated tror.n the date of the first 
proclamation. · · 

d) . The proclamation must . contain · {by wa'i . of annexure) the 
circun:istances and the grounds ·upon which the:President is satisfied 
that a situation has arisen where the government of the State cannot 
,be carried on in accordance with.the provisions of the Constitution. 
Further, . if the Legislative Assembly is sought to be kept under · 
animated suspension or dissolved, reasons for ·such course of action 
should also be stated in \he appropriate proclamation. 

e) · Wheth'e~ the Ministry· in , a State has lost ttik confidence of the 
Legislative Assembly or not, should be-decided only on the floor of 

, ' If , 

f) 

the Assembly.· and ·nowhere< else. :If necessary, the Central 
Government _should take necessary steps to ~nable the Legislatlve 
Assembly to meet and freely transact its busi~ess. The Governors 
should not be allowed to dismiss the Ministry sq long as it enjoys the 
confidence of the House. Only where a Chief r-,inister o( the Ministry 
refuses 'lo, resign after his Ministry is defeated on a motion of no
confidence, should the Governor dismiss the State Government. 

,,, ' .. 
We wholeheartedly commend and reiterate the recommendations of 
the Sarkaria Commission Report in paragraphs 6.8.01 to 6.8.12, 
subject · to the above. The recommendil!ions of the Sarkaria 
Commission are to the following effect: · , 

. . . ,I 
, • / , • • t • / • 

"6.8.01 Article 356 should be used very sparingly, in extreme cases, 
as a measure 'of ·Iast resort, when all available alternatives fail to 
prevent or rectify a oreakdown of COl)Stitutional · machinery in the 
State. All attempts should be made to resolve the crisis at the State 
level before taking repowse io., t_he provisions of article 356. The 
availability .and choice c,f these alternatives will' depend on the nature 
of llie'ccinstitutional crisis, its causes arid exigencies of the situation. 
Ttiese' alternatives may :be dispensed with only in cases of extreme 
urgency 'where' failure or 'the. part of the Uni_on to iake ,immediate: 
action under article 356 will lead to disastrous consequences, 

" : ' 
• . I I ', 

(paragraph 6.7.04) 
,,, i • 

. . 6,8".02 A warning shoyld 'be iss'ued to the er\ant St,:ite,, in specific 
terms, that it is , not ·~arrying ·on the ,gover~(rient of th'e State in 
accordance with .the Constitution. Before, takihg, action Ul)per article 
356, any explanation received from the State!' should· be· taken into 
account., However, this may nol'be possible in a situ,:ition when not 
taking imm~diate ,actiol), w~ul,1 lead to disa_str9us consequences. 

;, (paragraph 6.7 .08) 

6.8.03 When an 'externaI·· aggression' <ir, 
0

'internal disturbance' 
paralyses .1,fle State adminjstration . creating a situation drifting 
towards a potential 'breakdown of the constitutional machinery of the 

. ' ! ' 
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si;le; ail aiterna\ive c9~rses available to ihe Union ior dis~harging iis 
parailiourit r!lspon$ibility under article 355 should be exhausted tel 
contain.the situation. 

(paragraph 6.3.17) 

6.8.04 (a) lri a situation oi pdliticai breakdown, ihe Governor should 
explore ali possibiiities of having a government enjoying majority 
support iii ,the Assembly. If it is not. possible for such a government to 
be installed and if fresh elections can be hpld without avoidable 
delay, he shbuid asl< !He· ouigoing Ministry, if there is one, io 
continue as a caretal<er goveinmerit, provided the Ministry was · 
-defeated solely on · a n1ajcir policy issue, unconnected wi!ii -anY 
·allegations of maladministration or corruption and is agreeable to 
continue. The . Governor should then dissolve the Legislative 
Assembiy, ieavlng the resolution of the constitutional crisis to the 
electorate. During• the lriierlm period;- ilie caretaiier governiiient 
should be allowed :tci function. •-As a matter of convention, !he 
caretaker government sh6uid merely carry on !he day-to-day 
government and·desist from takirig any riiajclr pcilicy decision. 

(paragraph 6.4.08) 
. ,, 

(b) If the important ingredients described allove are absent, it would 
not be proper for the Governor to dissolve ihe AsseriiEily and inslail a 
caretaker !JOvernment. The Governor should ieccifiimeiid 
proclamation of President's rule without clissolvlrig ihe Assemlily. 

(paragraph 6.4.09) 

6.8.05 Every· proclamation should be piaced before each House of 
Parliament at the. earliest, in ariy case before iiie expiry o/ tiie iwo 
months period contemplated in clause (3} of article 356. . 

(pa_ragraph 6,7.13) 

6.8.06 The State Legislative Assembly should not be dissolved either 
by the Governor or ·the President. before the proclamaliori issued 
under article 356(1) has been· laid before Parliamenl and ii lias had 
an opportunity' fo consider it. Article 356 should be suitably amended 

. to ensure this. 

(paragraph 6.6.20) 

6.8.07 Safeguards corresponding, in principle, to clauses (7) and (8) 
of article 3p2 .should be incorporated in. article 356 to enable 
Parliament to °review c.ontinuance in force of a proclamation. 

(paragraph 6.6.23) 

6.8.08 To make the remedy of judicial review on the ground of mala 
tides a little more meaningful, It shoul(/ be provided, through an 
appropriate amendment, that, notwithstanding anything in clause (2) 
of article 7 4 of the Constitution, the. material facts and grounds on 
which article 356(1) is invoked should be made an integral part of the 

. proclamatio'ri' issued undertliat article.' This will also make the control 
'' 
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of Parliament over, the exercise of.this power by the Union Executive, 
more·effective. . . . . " - .; ,. '" - ' 

_, 

1 (paragraph 6.6:25) 
' . 
I 

''\•\'-' • . --~-il£8.09 'Nomially, the ·President is moved tci•actib'n 'u-nder' article ·356 
.. , '1,d·,i,•; -,:.,on·the·i~epcirt,oftlie 'Gove·nior.·The ·report of thej[Govemoc is placed 

. befo're each House. of Parliament. Such a report should·, be ··a 
"speaking document:' containing a precise and cl.ear statement of all 
material_'facts and groun·as on the basis of whic~ the President may 
satisfy himself as to· the existence or otherwi~e of the situatl@ 

.,·,, · •, : c'ontemplated in article'356,-· · ,. .·• ·· Ii ·• -. . , .,., 
.-. ,-·!J:[··· 7, ·• ·: -.. ~ .• :.:,•.; 

-' (paragraph 6.6.26) 
:··'.f·i 

6.8.1 o The Governor's report, on the basis of which a proclamation 
c,;•, .. -· ,!}f.'C 'Under-'article.1356(1)- is-issueil,:should b_e, giv.eriliwide publicity. in-all 

-·y .c.-·: _ _.;,;·,:.,:c•the-niediaandin-.fulL' ... -.·-:·,;"·1 • .--, ;,,•, - iii• ... _-.. •··· 
~- __ ;~•'., .,._·,,: . .:~·.1 ..... ~-:, 1·°'.r,:':t.:-;'0·,-:; ":· ri"·~·...:~_,1:...:~ 1

·: ,_'i "i ·;,· • :.:~;r·•:·.'•\;•· .. ~_., i, 

.· .. ·,--•,:1:~,-~,. ~,;,c,,:_·,3_, .. , .. ,,.,,,: "· -:· __ .,:, -·. ·,·,,l:(paragraph6.6:28) 
/ ' '•· I. ;;,_H··--·.:h' l:°!";'- ;1t:,/J~f,~:: r111. ·,,;.:•n -,.•11f.,[-u,;; .r, 'i1<! '.')1I,. ~ _;.i·:·1.,;~. 

6.8:11•:Normally,·Pr!c)sident's;rule:in a State:shoyfrl be proclaimed•ori 
the :basis of the Governor's report _under article 356(1 ). · .~ -· .... ·. ' . /, .. , ,_,...,. . .,. \' 

. : ·, (paragraph 6.6.29) 
•· 1_;:,,("1.• .• . ..,-0 1,;t·: 1:•j~-;r,1·,:.:.:,._,1t!~ ;,~•r· ·'.::::..11i·-J r"'_,: -~·1P-···· · .. ,.: -.·· .. -.-, 
.:, - ,; , ,1, .- ·,,-,p,. ,. ,6,8.12; In. clause. (5}· of, article 356,,the,word 'and'. occurring between 

sub-cJauses ,(a).and (b)'sho41d be,substituted by!;,or': ~: ,··•" -: ·, ,• · ,;- ,.,; 
' ' 
' , :],,(p'aragraph 6.7.11)". 

' 10.2 ·It will· be .~een ;immediately :that the-Sarkaria · Commission ,has' reco:n-imended only ,three 
amendments, ,namely:,itiose·-mentionedHn· P.aras. 6.8.07, ,6.8.-08 and ey.8.}2:'. _where:as we., are 
inclined to suggest a few more_ •in the ligtit of the experience gained sin~~ the submissio11: of 
Sar~aria Commission Report and in the light of the principles .enunciated by the Suprem!c) Court in 
S.R. Bommai. The recommendation in Para· 6.8.0~tof Sarkaria Commission.-Report has been 
reiter~ted by us. The other two suggestions in Paras 6.8.07, and' 6.8'.12 t11bugh not specifically 
suggeslfl_d, by;us; Yfll ~-e<'doccom))l~J')d thei:n fo_r a.CCElP!anC!l(:.:;I: t, ,i:·-. ,(/1 ';_ _,'. ! . ' < \ .. , ' -:· 

• • '~ri::,:"-~ •!'°' )'!ri~'t_;<'.; ,<' ', '~,•• •' ' l~•l .•:r " \t,••:., ~; • •, .,t,·••, l,, 

10.3 Lastly, -we may:,clarify that t~e suggestion_s. r:nention.!ld her!lin~!lforEl,dn·)his:paper .~re 01,1r 
tentative suggestions' put fo~ard "Vi!h a, viElw to_ jnyilEl c;le9a\e., y'Ve, reflue_s) ,all ,the, c;oncernecl 
members- of the public, institutions anq organisations to respond: to the atj9ve suggestions. All 
your suggestions, criticism and- ·opinions are welcome and they shall r~ceive our respectful 
consideration. Your opi~ions wo_uld help us in finalizing_ our views OQj!J!3 subje~t: ' 

~ .• 1 :, .. ·(·1'!(.:_• ,f•(1/,·•1i'r.;'~·;::,..,... ..... ,., ·r·•1•·~J'.•~- , 1·1· ,!, •. ·., -, 

10.4. Tl)e suggestjr;ms ,!!nd opiriior1s. ()Xpi:_esi,!)g h_erei~<j~ov,!'l, :ii rJ!u~t. _be. !;llJlPhi;tsize~. are onlY. 
provisional in nature a_nd do not represent the final views of the Qo,m,missi?~., W~_ ~,9lici,t-,l(i~w~ •. 
opinions, suggestions· and criticism of the suggestions from the . public , which will receive 
Com!Tllssi~n•s consideration. The final reco_mm~n~a/i<jns wo~ld be· made 9~!~1a~er a full and fair 
cons1derat1on of all the responses,. keeping in mind the interest of the society and nation, 
consisten~y . ..yith the val1Jes of <;JU[cCon~titu_tio_n .. , 0 · ,,,., :·, , . ·.'f .-c :·• ,,. ,. _,, -': 

, J •.; ,!II •·••·• •,i11 ,.,...J .-,.- ·,, ~ 

' ' .. 

J ', . 
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., , •'QUESTIONNAIREJ ·,• ·· 
. ON. . .·, :. . .. ',,. .. 

ARTICLE 3~6 OF THE CONSTITUTION 
. ' 

1. Shoulcj :t~e,-9cinstitutl<:m.·1Prqvl~e that,urjtil ,bo_th -~.o.ll~.es .:.o((P.,i\l~iament ·approve ttie 
,PfQCli\lmatJC;m l!\SJJ .. ed Ir) cJa!J§~· (1) of £!r\l~I_~ .3~.!5 •.. a.S!ate, ~egis!i!!ive~Assembly cannot be 
cj1ssol~.ecJ?·,.. . .. · .... ~ ,.. __ ,::i _1 .. 1 ·q.'. 1 •1 -~ rbc•, 1_ J; ·1• 

' . . . 
f ·.J . ~.-. • : ,t· •· ~,f,·r <if,.· .. - ':.,i: ,:-;_,: ~-:;C!i.- r _ 

·• .YES □·. , · : ·. ·,. · ,.,_ .~O G,::, :," · •,,,' :,:i;;.'.,:, 

2. Oo you agree that If necessary, ''iti~· 
suspended animation? 

,"· • ' I ,, • ,' ·_• • 

Legislailye ,As~e~tiiy n;e~, only be kept under 

YES □ NOD 
. ,.J -.•.;n.;., •... .J ,·., ~ ~ :. _, 

3. Do .you agree with the,suggestion•that. befqre,issuii:ig:a proclai:nation under c.lause (1) of. · 
article 356, the ·PresidenUthe Central Govern'ment,should,specifi_cally indicate to the State 
Government th_e matters wherein' the State Government is not acting in accordance with 
the provisio11s of, th.e Constitution and give ,it a· reasonable opportunity. of redressing the 
situation - only exception being a· situ-atio'n where following the above course would· not 
be in the.interest of security of State.or, defence.of the country?r' ·-~·,1 

. > .. , . :; ;_ r. J ~--.-- _-- .. ~- ... :,t-.~. r. -._ :t \· . .: :.-; ... ~:--. ..,__ 
YES □ . NOD 

4. Do you agree with th.e soggestion .that .once a proclamation is issued: it should not be 
permissible·to-witharaw it-and.'issue"a'nqther,,proclamation,to:the s,iiTie effect with a view 
to circumvent the re·qulrement in clause '(3)'0hifticle;356? ,:,:•; ,.: · ,._. 

·yes □ NO::; 
·- . . 

5. Do you •agree that:· even' if a proclamation'.:.is 'substituted.-by! an•oiher, pro.clamation,-,the 
p·eriod • prescribed in clause '(3): should: ibe .. calculated·: from: the .date I-'of ,. the· first· 
proclamatiOn? - .;,•,· - ·, .:. ~"1 1•11 - 1'1· ): ·1 -· -,;- ·-;:z, ,::, 1\·_ • ·~· • ,, , r~· 

_ ''• I , • ,r1 

.• ,',. 

. 6. Do .you agree with the sugg$sUon that'a' proclainatlcin rri(i'sf ~ontairi (by wafof'anrie~ure) .,. '••: :, · 
the circumstances ahd the .grounds upon which the President has reached the 
satisfaction"° that a situation n·as· -arisen, where'"the govemmenf'of· the State ·cannot be 
carried·on'.in accordance'with.the provisi<insofllie Constitution?,,.,..,~, ... · c, :, .,". ,: · .' 

,-. . : • , ,•••t~ , '~ ,·\ ;/~•,'- ,1,: I;·,_' .. ,,•:.1 1~~1 ,I• ,:<.-,. • • :~ :;;._ •, :; \ •• 

. YES □ 'NOD' ' 

7. Do ·you . agree with the suggestion that, ·whether the MinistfY in a State has lost the 
confidence of the 'Legislative 'Assenitily; it 'should tie-~deciaed 'only 'on' !lie'· floor oHhe 
Asse·mlily.andnowhereelse?·· .. ;,. ,';•'•;;< ·, ... · .... , .• , .. ·: •, .•. ,. ·. • "' , '·,·· •. ,·. 

0 , •', ,. . .. '· ,. , . - \_,\l},1 , • , ,· • •• •.· 
' • • :."'. ' 1 <• '; ••, ' 1.J'' ,; '• _ 

YES .. '. NO. o·· .·'. ; .. c•'._.,,., .. , ·. .-.·• 
□,.,, ' ' - I ,,.Si:: •~ .. ·,,~~' 

8. Do.you agre~ that in a case'where the confidence of the·Legislative''Assembly'in 'thee·. ,. 
0 .• Ministry in a State has been lost, or not has not been tested on the· floor of the House, it 

" is advisable to the Central Government to take necessary steps to enable the Legislative 
Assembly to meet an·d freely transact its' business? · · .i (\.,_ 

'l, . 0 \: ' 
. .YES □. NOD H. 
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' , . 
. 9. F~rther, do y~u agree, ttiat ~he Governors should not be alh?Wed to dirl miss the Ministry 

so long as it enjoys the confidence of the House? • , . 

YES □ . -NOD 
- , - . I 

10. Further, do you ·agree, that orily where a chief minister of the Ministryl.refuses to resign 
after his Ministry is defeated on a. motion of no~cq~fidence, should theijpovernor dis!11iss 
the Sf~te government? , JI 

YES □· NOD 
,11 . 
•!1 
. :1·. 

11. Do/you agree with the suggestion that safeguards, corresponding, in prl~ciple, to clauses 
(7f imd (8)°of article.352 should be incprporated in-article 356 to enable Parliament _to 
review continuance in force of a proclamation? ,:: 

I' 
YES □ · NOD . lj 

• , •, il1 , 
12. Do you agree with the: suggestion that ·in clause (5) of article 356, the word 'and' 

occurring between sub-clauses (a) and (b) should be substituted by 'or'? 

YES □ NO:J 
I j' 

' . .i ' 
13. Do you have·any further suggestions to make on th~ issues discussed in th)s paper? If so 

please state them. , ·• · · · • · • ·: l · 

. ' 
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·~ ·,_br_,::-:' c. 1'1t ;1: ii~:..· •~(::: :.~·,,!.;.· - .. lntro~~c~ior:1·~ 1 h';f•! ·,.:,r;r. ~if", JI'. - ·. ~:-,·.•, .. 
;•i,/\'''.. ';,,'.,.\;: \::.: -1'.\' .:,, ' ' .. , ._·\::<·::~r. i:~\·''·_ '.t'.\':.::f;'.~:'.\;}';;,,;,:,:~'.:/ 0,:-r· :· 

1.1 ,, • ·As new Part; namely: PaftlX relating to Panc~ay~ts was: incorporated inf the •Constitution of India,-: 
vide The·73~ Constitution-Amendmen!',Act;1992_.• This·Ameri9ment generated great expectatii:ms.-lt was; .. 
considered as radic~li in· nature;:for it promised· institutionalisatfon,·of:a third, stratum of go_vernment at the.,, . 
local ·level.· The:'implicationsi:6f··establishirig ·institutions•, of- self-gover11men( at,/the .sub-st.ite ,level llave·. ·. 
been; ihdeed:-far-reachfng:: It -~eemed .that. a-decentralised polity. -was .a distinct possibility in,our .. country. , .. : 
More than eight-long y_earslhave·p,assed"butthe ch<!nge.brpught ab?ut by the Amendment has not bee,n · ... 
radical, nor its implications·are,fou•ndto,be far-reachin·g:For, Panchayats haveJ.,till now, failed t9,el]1erge · 
as governments,at the third·stratum,-up·to·the expected level. · .• · .. ,,1: ~ · c .. ,:! ·;• ,a·, : ,, • . ; . 

·.·1.'l;;.'.i'~/- i'.'·1 ,,.1t! .:)}-:,.r•, ',,:-. , ., i-~r.:,·, ,;,~,,._'j;:t;.':/·J;:1,~ · .. '.'• ·1 1 ,':, . 

1.2 -· · Yet:• change that has:faken place in lndian:polity cannot certainly _be··9elittled. Substantial-Ch?nges - , .. 
did take:place in·•atileast three Jronts,°First,-certainfy. of.Panchayat institutions/ has been, assureq._Ev~ry · . :-. 
State has .to establish-'PanchayaJs, 1Their. · spa_ce,.in I the 'institutional: structure_:of Indian· State,-is now,,,, 
guaranteed. Second, continuity of., the institutions through elections every five .years .has ,been-s!ipulate1:j. 
Even the defaulting States·~ and they are many in number - which did not take their Constitutional duty 
seriouslthad. to ,explain·to:thli! public;,to :.the ,medial and, also ,to the judiciary tt\e reasons_ .a?. to wt,y they 
could iiot holcnhe 'elections::Jhird, entry of weaker .sections· of.people;Jnclu_ding,women in ,the power
structure of Panchayats: Today;;F?anchayats elect three.million,members.:of:wtjom one miUion are women 
and 0.66 million"belong·to'the:Scheduled Caste/Scheduled Tri!le:communities,~As,m~ny .a~ ·175 district. 
Panchayats; 1970 intermediate Panchayats:an'd•over-77,000 .village.F.'anchayats :are headec;I by WCJ111en. 
Positioning :of'ir,riumerable· :elec)ed bodies below. the State level ·_and••r,epres~ntation_,within, th(lm of the -
people belongin~:to'theweaker sections constitute an event that-cannot be dis1]1issed easily.-, ',, 

,•·..,,:,.•,.::,, ~·-·· -~,~ ·,:._:·;~ ~,/,''•t" ... 
1.3 1 

, Despife'this' ·achieileme(lt; no evidence is ·yet available to· indicate·,that -_the country .is [lloving
towards a system of decentralised governance with Panchayats (and municipalities) as governments at 
the third stratum capable of voicing the 'local will' and empowered to· exercise autonomy over local 
functions. Those :who,noticed. radical .elements in .the Constitution Amendment ·believed that as institution , , 
of self-government nearest·to·,the people,,Panchayats,would .aSS(lrt. the,if autonomy,~ncl: prepare the 
ground for:dispersal of political power <!tan unprecede_ntant scale: But, the old order.has refu5!)d to-yield 
for the· new:, Forces are. at·.work·, to , scuttle the ·project of decentralisation,,· The .list. of omissions ancl 
commissions o_n, the part of the -status· quoist is quite, long. ,Elections ,have i not be.en held _regularly,t 
functional and· financial devolutiomhas not taken place,•,admini5trative.and ,fin;ancial resources_;have .l:)een 
denied to the· Panchayats, gram sabha has not been empowered and .even,, right oP'!anchay<!tS to 
prepare development plans and implement them has not been given proper recognition. Besides, both 
the Central ~nd,state Governments have-set up implementation.machinery f9r devElloprnent schemes by
passing the Pa11·chayats and have been responsible for creation of parallel .power-structures outside the:, 
panchayati raj system. - . · · 

1.4 No douot, this tendency has to be reversed. Major task for i:lecentraUsation of th,e polity_was given 
to the States. Even within the existing framework of Part IX of the Constitution, the States can cover a 
large ground·than-has,.so far, been attempted. The case of Kerala is an instance where'heroic efforts are 
being made. to 'decentralise development functions of the State. ' · 

' 1,,' • 

1.5 At the -same time, experience of the lait few years suggest that the provi~ions of the 73rd 

Constitution-amendment themselves.require a,-fresh look. From the hindsight,.it,has now become clear to . 
us th_at the amendment, did, say certain things clearly and unambiguou;iy._t:,~t P,r~(err~d to1expi~~·s _ n:iany 
other vital· things only by way of implications, suggestions and hints, as it were. This ;led, to -various 
interpretations · of the same provisions - refreshingly liberal in nature 'at one extreme and highly 
conservativ!3 ·at the-other end .. of.the pole. Most States h<!ve-stuck,to the.cof)servaiive view arid refused to 
give concrete ,shape -to the, .'spirit' of the Constitution .. It, is,. not _1withmJtc some jtf§tificati()n ,that the 
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P.anchayats that came in the wake of the post-13''.kc'onstituljon amendment have been described as 
democratic institutiqns without power- a de_corative box, as it were,_that contains nothing inside._ 

• , ") • : ' -.,,..I 

1.6 . It 1s also necessary to remember that Parts IX and IXA were adde,d to the then existing body of 
the Constitution vide the Constitution (73n1 Amendment) Act, 1992 (w.e.f. 24-4-1993) and the Constitution 
(74"' Aiiiendnient)_Act, 1992 (w.e.f. 1-6-1993) respectively. Not much thought was probably given to-the 
kinds· offssues1of fundamental nature -that·they, might·throw-up.afresh: We_re we, ,byiConstitutionalising , 
the Panchayats and-by:delining them• as. 'institulions'of,self-govemmenf·opting for a·mum:1evel .federation ·, ~-·,. 
in place of the· existing, twerleveHedera.ticin?,l Did, this. implycconferring coordinate statusitotlhedocal." ,.. 
goveminerit? If so;:what we~-its implicationsjn·:respeci of",division:-of"pow"er_s·:and;functions· among _;:i 
different levels of Government?, lf•the Constitution-did: riot,think:abciut!conferring :co-ordinate status .lo:the •: ·c' 
·1ocal government institutions, contrary to'the·:expectaiions of'·many ·advocates of dece11tralisation, ·what 
kind of status ii sought .to give· forthese institutions? Certainly the Constitution did never- intend· that the 
Panchayat would be like any other authority created by a statute·of.the.State,with the only·difference as ,·. 
regards the Constitutional guarantee of its certainty, .continuity, reservations, etc., but with no difference· · · 
as regards"the-State-Goverrime11t's·:i1nfettered power to re.strict or limit its autonomy. Jf the.position·-of the 
Parichayiits'(and municipalities) was:-above that ofusua) statutory authorities.then how much abov~ :the· L · 
. floor,·short'of the level:of coordinate status;-should the local government ins\ilutions'rise. ,The Constitution-' ,:i 
left these questions un11nswered. ,,.. · · 

· j ·· t~ 1..1,,;C.r'i'.-~~-• :· · ~ :.;, ~ ·· .. ri · ". ;':.'' .::i" , .... • ',. • J ~· 

1.7 Thus, it is,felt thaMhere is,scope to introduce reforms.·imthe:existing. pattern•of P.art IX and P.art , 
IXA of the Constitution,,By' leaving,·unattended the basic question ·of the,~tatus, oFPanchayats.~the .. 
Constiltition,--b"y and :large, failed· to give·a,definite 'direction to the,decentralisation, proces.s.-,This' needs ~- .. 
be corrected' drawing insights .from··the experience :of-the ·past eight -years. Assuming,·that.. the local, • 
gove'tmileni" Institutions will ·have autonomy, however·- limitea .ilamay be, Parts:. IX, and IXA will have 

· implications· for proilisions'in other,paits,of-the Constitution, particularly •in•matters conne·cted with the 
'distribution of executive and :financial ··powers. -Since' this was not ·taken care of earlier, some 
inconsistencies have begun to surface while attempting to operationalise the provisions of Part IX. This 
apart; there are intern·anrjconsistencies· and even incohgrutties between· the provisions· of -Part IX·and IXA 
themselves. · ~ " ·' · 

1.8 The purpose of this paper is to make· a review of the working o~ the·Conslitutional provis.ions on "· 
Panchayats iii •different States and .. to suggest; •on the basis ·of such review,. specific Constitutional reform 
in certain matters. Institutionalisation ··of panchayati raj0system wiltdepend.'to a large extent on cthe State . 
Governments. Hence reforms are necessary in their Panchayat Acts··and rules a~ also in their- executive . 
orders which supplement the legal instruments. These'is_sue's differfrom:State to State and have not been, 
addressed in this paper. In •]ts .•suggestive: part, ·•the·:paper concentrates only on that, part of reform . , 
measures that pertains to-Constitutional provisions on Panchayatsr 

.., ' 

1.9 In the ·seven-chapters that follow,'1several issues•have been taken-up for·consideration. They.are 
as under: · · · . . .: 

(I) Election; . 
(2) Functional dQrl)ain; 
,(3) Financial.d_qniain; ·.:- ::.-.-'.\. ,, C'• 

( 4) P.lanning Process; 
(5) Gram Sabha; 
(6) Persdnnel"System; and 

' (7)·'Resid_i.rafissues, sycli·as;'res·ervation for OBCs, interinediate.-tier, size of Gram Panchayat, dire.ct . 
·· '"electioiVof sarparich, nie'mtiershij) 'of MPs/MLAs.sfr1 Pan'cl\ayats, · regulaiory-:and~coordinaling · 
- · ina'chin8ri8S. ,· 1 .,·; .:i • .i ..... '· -~ ~11:/-:-::- ·v . , , · ,.... ..,. : ,-· - - ,._, 

• ,.•~ l'__ ~'i.'fl~ .' :r.·•· :•., . •'('.,, ••. _-'"..r~;!
1
l:_, 

1.1 o · · The concluding chapter -of the· paper>address~s the 'issue relating· fo the integration. of ·parts· 1x. 
md lxA i:if the Constitution· and"briefly"touches,·on the need for-taking a holistic view of decentralisation, ,. · ·-

• 



CHAPTER 2 

,. i ' •. Elections 
·1· 

, ·I-. 
• .. ~ J ·l· . .. ' I 

Irregular Election's•·'·" : , ··,· .:_ :. · ,•~., ,: · ',,·· :. · .,. •;; · ' ,, , ':!; • ·'. · t ,;j 

'1 

. :·, '"t'1~".; ':1.·••, .••I,' ',.• ••• ·".,°it•~·•lf•· ;i.:::,r: ;:;,.•,:. , ... •~/ · •, •' 

2:1 · · . The, mandate .. of tlie Constitution 'for :holding: regular elections to. th.0:- Panchayats is clear and 
· unambiguous. Clause (1) of article 243E stipulates that every Panchayat, unless· sdoner dissolved under 
any law for the time being in force, shall continue for five years from the date :~ppointed for its first 
meeting and rio longer. Clause •(3) of the' said article ·stipulates that.election· to cqnstitute a Panchayat 
should be.completed before the expiry of its;duration,as specified iri clause (1,). Thus, the Constitution 
provides f9r completion·of the election just•before the·5-year term of the previous Pa'nchayat ends, so that 
transition to tt\e newly-c9nstituted P.anchayat can be.a smooth.process .. · -; ' : 

----, ;:••,•.-: -~-, ->; . .-.• -1.-. 
2.2 · "It is a sad· commentary on·· our respect for Constit~tional norms and .practices· that State after 
State is being. allowed to defy.with impuniti' .the mandate. to .. hold Panchayat elections on ti.me (Mathew, 
2001'). Almost all• the States, except V:Jest Bengal, Tripura and Rajasthari, are guilty in this respect.' For , 
example, Bihar'tooR 8 · years' time --after the ·73''. Constitution Amendment legislation was passed to· 
announce, its first -Palichayat elections in April. 2091. Similarly, the• States of Jamil Nadu, Kerala. and.·. 
Karnataka, delayed , . their. first.· election, , 'IVheff .the five-year• ·term of., PancQayat was . complete; 
postponemenMook;place in·Assam and Madhya Pradesh .. ,Madhya Pradesh held ,the second·election in·· 
Janua·ry-2000,. but':Assam's election .remains due·.since -October, 1997,. ln.Orissa, the State Government 
dissolved all the. elected Panchayats before expiry of their term, .but failed ·to,·hold elections within six 
months as stipulated in the Constitution. Gujarat postponed its gram Panchayat elections that was 
scheduled to be: held iri May-June 2000. Punjab has· held up elections to the intermediate levet and 
district level Panchayat since September 1999, .The election to all the three,tiers of Panchayat in ·An°dhra 
Pradesh was due in July 2000. Despite directives.from the·High Court and then from the Supre~e-Court, 
elect£oi;is were~not held. In .Orissa and \,)!tar-Pradesh, P,anchayat elections wer;e· held afterlthe Ct;iurt 
intervened and gave direction. In the ,case.of Andhra· Pradesh, even.direction of th~ Supreme CourHailed 
to produce result.':: .· · · · , :· . , :',. ,_. 

,)-~1:1· •1,·1••.~,.·,.:.',·,J .1·_ ·•,r~ j; 

2.3 . The, view that. the Constitutional provisi.ons -with. regard to \he holding ofj Panchayat election is . 
. unambiguous:and mandatory in natu~e has .been vindi_cated by several judicial pronouncements. In Prof. 
B.K. Chandrasekliar:and others vs.,the State of• Karnataka, .a D!v.ision Be.nch, of! Karnataka High Court 
declared that :article-243G of the Constitution· is 'mandatory and· not directory,' :(AIR 1999, Karnataka, ·. 
461): In W.P: No. 2481 of 2000; the;High Court of Andhra·Pradesh·also gave Similar.view. Finally the 
Supreme Court•in it~_judgement dated: :12 August 1.997,, in•.WP (Civil) l)lo, 719·of 1995 observed as 
follows:· __ ,- •, .i·, .. •r. ~- ·-. · , , •, ! . r_ 1 ·- "i.~ ' ·, ,, •, ,,-:; · . 

1
,~ 

. i ' 1 / •.' I.._, ·• ( I , \ • • .._ •' _. ,, ', •• f · •, ~ • ' ' '.; , . 

" .... It is necessary to emphasise that various clauses of·Art.243.are to·be followed in letter,·and-· 
spirit., Jhe concerned· States cannot be permitted . to withhold election of- Panchayats except in 
case of genuine supe,vening difficulties, e.g., unforseen natural calamities in the State like. flood,' 

, • , • I • • , • ,., , • •• , • 'I · ' ' . - - ' 
eartl)quake, etc., or urgent situation. prevai!in_g in. the S_ta,te for-which el~ctio_n ,:if the Panchayat 
cannot be held in time. It will be unforfumite · if.the concerned States ·re'main insensitive to the . 
Consti)utional mandate of holcjing election'of Panchayats·in time .... " (erripn'asis added). 

' . 
O t' ' Op •• O O j • ,. 0 L • • ' • ' ' ' O 

Thus, the only valid ground Jor withholding Panchayat election after it has become due is some 
· 'supervening.difficulty','but difficulty has'to be 'genuine; in'nature: In no case.where the ·states withheld 

Panchayat'el~tions du'ring' ttie pos\'.73ro•Jmendment.'period,' the difficuiiies ciied 'by the States could be 
consid'ereda5"'1genuine:•-~- ·,,·;.,,·.i·., .. ·: lr ... •, ·\t,.•11 '' .,;,i._,. • 

' ' • • I ' • ": • • 1 • 

,. '1 > :.. -, 
"::.I. ~' ";_ ·) . ,, 
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Strengthening State Election Commission 

2.4 One of the compelling reasons for Constitutionalising Panchayats and municipalities was to 
ensure regularity of election to these bodies. The objective does not seem to have been realised fully 
because of the stubborn resistance from a large number of States. By refusing to perform their 
Constitutional duty, the defaulting States have denied the people of their democratic right to elect iheir 
Panchayat representatives. This shows that legal instrument alone may not.always-guarantee1reaJisatior1c,;;. 
of the democratic rights. They have to be earned through various forms of 'public-action' in-which people -
themselves have .to take •active role .. Nevertheless/, ii: is,-worthwhile,to .examine if further Jeforms_;in the , 
provisions of.law could ifnprove;the situation:'" · . :r. . ::. , ., ".) . •. 

,~ l • :,•'' _-,, .-, • ,• ,;--: --. • 

2.5 •One• can have •no dispute .with the, provisions, contaihed,-in article 243E. lt,Js clear, and the··.• 
mandatory ·nature .of these provisions has -been:reconfirmed by,judici11l.pronourcements, ·ln,the ·light of ; ,., 
the experience· otilast:few--years, it may however be ·fruitful to- consider :if Jhere-:is scopeatoJntroduce ·, ; 
reform in the provisions of article 243K,, This article· provides for the appointment. of,,State Election.• .. · 
Commissioner (SEC) for "superintendence, _direction and control of the preparation of electoral rolls for, 
and :the conduct of,. ·all' electio_ns •to •the'.Pailchayats!"s (Simill!r ,provisions: exist in: article 243ZA. for ~-
municipal-elections). These powers are:compreh·ensive,,and'wide •and, .they•enable the .SEC;to:conduct·e 
polls .in free'.and impartial manner. However,,clause,(4) ,of article 243K empowers·the .State,LegislaturE!s":: 
to frame: laws to :regulate "all matters relating to, or •in connection with; elections:to the·Panchayats•. ;;· 
Once:such,law is·there;,SEC can ·exercise hisdriherentipowers/· subjecuo,the•provisions of such laws. ·,, 
Election'•rules,Acts of many States<have,armed the.·State:Governmentswith powers relating,to many. vitaf 
election.mailers, such as; issuance of'election• notification, delimitation of .. constiluencies, •reservation of 
s,eats;·rotation of reserved seats; etc. When· holding· of ·election gets,delayed,.because of non-completion 
of such works on time, SEC remains helpless. ' • ·; . , 

2.6 ~ :a There is: no •inherent'problem with article '243K relating to elections to the Panchayats or article 
243ZA· relating ,to elections· to the Municipalities. (The :provisions,of these ·articles are in- line .with article 
.324 whicnae~ls with·matters relating to -ttie conducl'of ·election ·to the•:union and .st.ate legislatures;and 

· Constitµtiori o •·Election-Commission). · However;:pasf experience indicates that tlie 'State Govern\l.)e~ 
quitE! often·d ay the process of Panchayat elections willfully••.on purely. political consideration_s .. They can 
do so, partly because they retain some powers relating to the conduct of elections ·under the1 States'.: 
Acts/Rules and partly because SEC has to depend upon ttie .State ·Government for logistic support that 
includes staff aswell'as fund-support. :rliere is specific provision for providing staff support to SEG under 
clause (3) -of. article 243K, · but similar provision "does not ·exist in respect of< funding to.,defray~the. 
expense·s of'conducting elections) At least,SECs of.:some· States :cited non-receipt of adequate.funds :as •• ,, 
reason·s. for ,not :holding \electicins:ocBesides,, as•-·has -been• noted in•:ihe:•:previcfus '•paragraph:;certain:> · 
important powers like •issuance of election notification; ·deliniitation1 of constituency; ·earmarking reserved•: 
seats.etc. ·are retained by the State Governments in· many,States::considering all these, •there-seems to·. · 
be a case for strengthening further the hands of the SEC by making specific provisions 1n the 
Constitution itself. Article 243K (and article 243 ZA) may specifically, assign the following 
functions, among others, to-the SEC, naniely:-: .. _.:- , · ··· · ' : ·. ' 

,_ .. ,. <l~;;v ,- ~~u·, ·.· .. -,-:, r. 

(l)' Delimitation of'territdriai'constltuencies 
0

of Panchayats'·and-municipalities;' ,._ -;, ·. ,, -, . 
•. r :< 1 ~~ -,,i)~ ,;. ·:· • ,:-,.,; . ,·r, • :'1 • .,, ' ,,-.q, . ' 

(7) Allo~m11_nt,,otre_s~!'Vedi~~.at~ to _vario,~~ ;l!!_cf,or<J~·~ar.ds;'and:;· ., " . , , .•. ,.:/ 
(3) Rotation q_f, reseryed _seats an:iorg cqrs!i_tu~nci11~, . • . , > , .. , , -.-,,_': 

2:7 Sometimes, SECs had to fight lone battles against the State Governments in order to fulfil .their 
Constitutio~al'~uty-tq,llold. election timelY. aiiil as,per provisions of law. The "i:1a·ssic case:isJha!'bf.State 

1:" •,;, ,::, •" -••· _.-_.,••~,, ; '._, l "-' ·' • · , • •" '7-, ~,, \ i (.,I. ~,,._,,., 'I•• '·; .,;_,.J, ',' L,. ,,••1•.: ,. , 
Election ,,Comm1ss1pner .of. Andhra, l;lradesh,~He ;sought.Jud1c1,aUnterve1J_tion to.,preve_nt c,perat,o_n ,of ,an i · 
Ordinance promuigated tiy "tiie' C3overnmen't" jusf before the· ·paiJchayal'' electio'r\' '.was. ;cue;: 'as this· 
ordinance made provisions which were clearly unconstitutional. One m,iy take reco~rse to' jhdicial. 
intervention in extra ordinary situation. But, other channels should be made available to the SEC, so that 
it can register its views on the acts of omission and commissions of the State Government which stand in 
!he way of performing its Constitutional duty. Accordingly, It may be considered as to whether the 



. I ! 

Constitution should make -provisions requiring SEC to submit. a report .annually_ to th!I ~ovemor 
in the same manner as.the 'State -Public SeNlce Commission is required-to submit under clause 
(2) of article 323. As provided in the said clause, the repoi:t of the SEC along with the views of the 
State Government on the same may be placed before the State Legislature. Such a provision will, at 
least, enhance-the accountability of the State Government, if ii fails to fulfil the 'constitutional mandate of 
_holding Panchayal/municipal elections. - · · 

•· 
' ' 

t:;HAPTER 3. 

Functional Domain 

i 
3.1 Ever sinc::e the coming into ;force of .the 73'~ C?nslilution am1m~~~nt,I c9ritroveri,ie.s -~ave been 
raised about the kir]d ofJunctions·the Panchayats-should discharge_and powers, and.authority theY.,should; 
possess to perform the functions assigned to them. The'root of sucti-~,mtrqversies lies in tre·ralh!lr vague 
nature cif artic.le 243G,.The said article reads as under:- ....• , ! · . . 

' • : ~· .' l - • '. l· ' . ·t • ' . 

"243G. .Subject to the provisions of this Constitution, the Legislature of a State may, by •. 
law, endow the Panchayats .With such powers a~d authorit)' as'iryay be nec~ssary to.-;e.m1bl~ them lo 
function as institutions of self-government· and such law may contain. provisions for the. devolution .of 
powers and r~sponsibilities-upon. Panchayats at the appropri.ate ieyel, subject \o such conditions a_s may 
be specified therein, with ·respect to-,- , · · 

' . 
• ' , •. . . •' ,II..,.,- ; .,- • ·;• I ,q. • r . , 

., 1· ,(a) the.preparaticinpf,plans.for ecoriomic develOJ?[hent and soc,ial jus\ic\l;, . _ 
.• , - ·, (b)-the implementatiol} of,_s_chemes for ec·onomic·development and· social justice as may 

• !"· , be e:ntrusted ta.them-including those in_:relation to ttie ·m~~ers listed in ihe Eleventh 
· · ·,, . ·. _Schedule.'.'. . · · ,: , 1 · 

' '• ' ,',, ' .. - ,• •., • ., ·"' . I' r\ ~ , •~. 

. . This-article• along w!th' t~e ,Eleven.th Schedule i,:i<;lisf3te.s the ,kind 9f funptj_ons __ l9 be, discharged by 
the Panchayats. It dpes. al~o protiably indicate, as som~ 'obs~rv!lrs assert,l:the nature of .power an9 
authority th.at the Pahchayat should be endowed with. But .the provisions. dp not go to .the ·extent of 
specifying . .the 'functions',· :powers' .. a.nd 'authority:, Jhat ta~k _js !~ft t?. 1he .resRective State: Legislatures. 
Most of the-State Legislatures in ·their turn have interpreted the provisions inl a way that seem to be in · 
contravention with the basic principles of democratic decentralisation. . ·. ;. 1 :· . ·- . ' ' 

I • ;' 

Institution o! Self-Government .,· _; ... ,, 
·•.\..:t_' j ' " •;' '{ , • • lf" ,~ -I 

I 
I 

3.2. lri a·rticle ·243{d).- 'Panchayat',: is.' defined·· as an institution,. a( self-government. Ar:ticl~ :243G 
expresses th·e· ·intention that while, Ira.ming laws, .the State· Legislatures sho'uld _endow 'the F'aoc::llayats 

' . , • , • ' ' ' •' •~-. I •• ' • 

•with sue~. powers and authority:as,-_m.:iy be-necessary to e.~able themJ□}[!nC_tion as_ in~tituti_om; ,o,f S!llf-
gbvernment".'IThis gujdeline is,in full conformity with that of a~icle 49. .,'. · . \;-. :, , . ' 

3.3. The C~nstitutiori tia~'-not elaborated the .~oncepi ~f'. ·sfulf-govern~e~t'. ln .. '.~rder ,;a derive' the 
meaning. and th,e implications of the. concept, one has to t;:ike into considerati~n the context in which the 
expression,has'been used eith~r in art.icle 243G-or in articleA0.·yieweq1frorT) \hat co.i:itext, the term,' self
government'. must have two l'!)ajor .:ittributes. Firstly, it is a Government by,the people; th.:it is to say, it is a 
Government-which is democratically·ehic!ed by.the people .. S\Jco~dly; an, institution of self-government is, 
by its very· l)ature, autonomous. ,This. means that it is ,e.mpciwered to function -,vithout any outside 
interference. .;ro be more;'explicii;: within the bounda.ry of the 'si:\ecifi,c functions devolved· upon it, an 
institution .of self-government'will have powers.and. authority to .take ~ecision~ independ~ntly. Autonomy, 
however is. an elusive concept in a State w_here there are ,governments at multiple levels. . Here 
Government at any particular level enjoys on'ly partial autoriomy.,Acc6rdingly,.Ihe functional autonomy of. 
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Panchayats nas_ also to be p~rtial. How much autofiomy:Panchayats.$hould enjoylis,-.however,,a-matter of 
judgenierif-as'well as'policy: The .constitution empowers the respective:State :Legislatures to adopMheir 
individuarpolicies in this regari:l based upon their_ ownjudgement,of practical situation.:But,Jhey have•to 
ensure that devolution'of functions becomes•as· complete.as possible·.and does· not get·reduced to a 
situatiort where · Panchayats ·enjoy ·only· such "'power' and ~authority' as .. may· enable • them ·to function 
merely as agents of the State Government. That clearly is not ·the intention of the. Constitution., as it hurts 
the basic principles of democratic decentralisation. \IVhat Part JX of the Constitution intends to bring about 

· · is 'devolution' type of democratic decentralisation, and not the 'deconcentration' or 'delegation' type of 
administrative decentralisation under which the· superior decfsion-making body' retains various control 
including the power of withdrawing the power and'authclrity given to a lower body for administrative 
convenience. 

Functions of Panchayats 

3.4: "' ··The· question'·as to ·wnether the"Panchayat~'iare- for 'development:purpose only or for- the wider 
.purp'ose bf governance ·is being \Jebatea for quite,·sbm'etime. :The·-notion. that ·the Panchayats are -for 
deve-lopment -pUrpose only ·was 'popularised-by thti ·Balvanti'ay Mehta· committee of·,1957. ·The-same,view 
was_ endorsed by the Asoka Mehta Committee of 1978: All•the policies of Government on panchayati•raj 
from the ~9,·~.o~wards also refle9t such a view. 

,,. 1h;" ••• _, ·,1_',' , ,,,1 ·• , ·, ,V j} > '•, '" ... a 

3'.5._ ",,;Ne~ertheless, there' has'" always·, been ·an' -~lt;rn'ative-··school. of ,;hought .. r~presented ,,by. such 
eminenf'"persohs as jiiyaprakash Narayan· an□ E:M.S<Namboodiripad.··They held .\he·-view thabthe 
p'ancniiyati"raj ''fr1'stftutions should 'be=·consiaerecl- as· governments of ·Iocal '-a'reas, and therefore no 
'distinction should be made between the so called 'developmental' and :regulatory! functions of the .State, 
while assigning functions to-them. For.a clear exposition of this view: it will be worthwhile to refer to the 
classic dissenting iiiite of'Na/nb'oodiripad in .the 'Asok·a Mehta,coinmittee. report-. " I· cannot ... think of 
p~nchayaii 1% instiiutions" observed'Nambooclirip'a'd in• his" dissenting not~. ''as anything other than the 
integral· p',irts oi' 'ihff country's ad-ministration" with ·no! difference· 'between · what are called the 
'developmental' and 'regulatory' functions. What is required is that, while,,certain definite fields of 
administration like defence, foreign affairs, curre~cy, communications, etc., should rest with.the centre, all 
the '·res{ should be :transferred to :the ·states 'and· from· -there· to. the: districts· and lower ·levels· :of elected 
?,dn)inisij-aiive b_o~iJs". ((301, 1978:163, ein'phasis added)."· · .I.·, .. •c" ~· '.;·, 

l 1 .-v :._.,' A. ; .• 0 • -_-.:_, •·' :'. •• 'th•--.. ·,:-.. ·::- -'; ~;, .r·· ..,-:; ";. . . 

3.6_. . ·_-. The, ab,ove obs-~rvation · is a 'b~ld s_tatement in_ favour of democratic .decentralisation' ~nde(which 
the local self-government institutions ·will have'a 'd_istinct, rble 'lo· play 'in the7 country's governance along 
with the Governments of the States and the Centre: l'leh'ce, 'iri assigning functions -to the governments at 
the three levels, the totality of the governmental functions have to be considered and then division of 
powers and functions between them. has to be made on the basis of the principle of subsidiary. Under 
such a situation what is required to be con'sidered is what functions can 'be done best ·at ·,what -level. 
Whatever f~nction can. be discharged at a l_ower level without -loss of efficien·cy should not be 
unnecess·arily usurp'e·d by ·the -'government' at ttie higher-llevelYf.his--is 'the •essence~·of. the idea. of 

. dec'e'iiir~li~aticin voice·iJ '6ycNamti6oiliripad or: Jayaprakash Narayan\'i'l'lence, the' question of·:drawing 
distinc)ion between' the_' developmenll'!I . a·na' 'regulatory'-fpnctiohs for'tt,e:pu'rpose' oMevolution· of· functions , 
to Panchayats has no place in such',cdnceptualisa'tiori.-Tliis· view abciur-th·e,roIe· of.the_ Pahchayat; -R~j 
J_n_stit_utio~s (PRls) share,d by many today and has found systemi?lic expression in the literature on 
- I h -. . . , ,~i, , c , 1 •, , r ,.. , . 1-, _ pane ayatI raj.' ' . · · · : ' ,. , , "' , ,, . , · · ,· - ,. ,._, .... ,., , -.. 

·_ ' ,,.,. ·• • ·: ·., • .• -,: ·•t=J' .;; •-;_, - ., .'1 • · • •• ,',; • .:; 1 ;•· ,.,i. ·.:.. 'i, ,.,·,·r. ,..,." 
3}. · - How does articie 243G'starid ag£inst'this? Frei~ a plairi reading, of the provisicins of·this.,article,. 
particularly ·th_ose'' iri olauseit (a) and-' (b) read with tlie Eleve'nth'• Schedule, it' would·,appear; that:the 
Gonstitliiion reserves only develcipmental furictions•for the Pan"i:h'a'yats'f.'in· Mukarji (1993) ·and Mukarji1and 
B,andopa9hyay..(199:3) -: howeyer,\ve' firid'a; different'view:,.Aci:ording to'the-latter, thal-'por:tion· ofarticle 
243G :,vhict( directs 'ttie:·state i::'~gislalufes to endow, by"law, "the 'Pandhayats,:"with ·such powers ·and 
apt~ority a~_ may be neces·sary. to'·e"nable' thei'm ·to function •as· institlitions::of•:self-governmenC"has 
overriding force over" the restof'the' portions ·of'ihe'said article. Accordingly,- th'ey observe as,follows:,,._, . · 
. • '•!,' . ••:' .••/_' " ,· • 'l :,,i~," • 1•'' • "} 7"';,r~ "•." •:• ~ '·•, ••,-,.~••.f(J 
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-
· • ciur own view is ihaf it is entirely wItn1n me··competence or tne State Legislatures to decide what 
powers and authority the Panchayats should have in order that they· function as credible 
institutions of self-government. This was the Constitutional position all along'; the Amendment 

· ser.1i:id to'reaffirin it, The jntroductipn of the 'development' motif in the'Amendment, perhaps, limits 
the competence of the legislatures· only in the sense of indicating the·UJ.inimuin-thafeach ?late • 

· ·Legislature should transfer-to the Pa~chayats. The're is, in other·words, a-floor bufno ceiling: How 
far 'above the floor a particular State ·may go is a q·uestion of policy for'that ·State, bearing iri mind 

r . - -··· 'ttiat the Panchayats·from ;riow o'n are (1) Constitutional bodies· and (2) institutions of·self:, 
government." . • , 

I. 
3.8. Whether harmonious con·sfructibn bf- article 243G leads to the ·above iii~w is a·matten'if debate,· 
As ·the later· discussion would show, at least- the conformity Acts of various State· Legisla.tures do not 
subscribe to this view. -But, one should not fail to note that there are valid reasons to interpret article ·243G 
iri'the manner Mukarji and Bandycipadhyay have done. The poinf to note for our purpose is the fact that
the Eleventh Schedule is only an illustrative list.which-may be ignored by !he Staie Legislatures, ifithey so• 
desire ... · '• · · · ·. · :, · · 1 • ' · • · ·, • · • •· • • -', .'. ;[ • ~' • • ' •. • ·• 

The Conformity Acts2 
'• 

3.9. . By an·d-.larg·e, none of the conformity Acts has tried to grapple with the concept of self
government: In fact, excepting·the mandatory provisions ofthe'!'.:'onstitution, ·1he~e.Acts have QO!hing riew 
to offer.'We may examine Acts.of a few States to illustraie )he'point: · · . · :l · '· ,, ., : ·., •J • 

. . I, 
•j 

3.10. Under the Gujarat Ranchayat Act,the duties of village,. Taluka• and District Pa'nchayats have been 
elaborated in'lhree separate schedules. The.list of functions as detailed in"lhese-sche'dules m·ay.appear 
to be impressive,·but.adequate provision for fund and staff has not:been·made i~ order to enable,them to 
carry out the• duties. Pant:hayats receive, funds· for.,depertmentally determin'e8 ·specific projects:· As a· 
result,' the PR ls function largely ·as agents ·of State Government. Their functfonal · autonomy is highly" 
restricted. . - · · · · : •, · '· • · · : •· · · • · · · 

3,1·1 :•, I~ ~;hara~htra o; Ta~il~~du; !her~ has been no ~~e~pt,~h~tsoev~~, !~ alter th·~' -~~~t~rn\f 
distribution of functions to ,the· panchayati raj bodies. There is' no :reflection ![fi!'the· _1,1th Schedule in 
assigning functions to the Panchayats. •What- is more, ·the Maharashtra· Pancpayat Act empowers ,!he 
State Government to 'omit any entry' or add and amend any such entry, by an executive order, from the 
schedule ofl!he Act that contains list offunctioQs·devolved to the P.Rls: In the _Rajasthan,Act, a-number of 
functions have beeri assigned·to all,the·tiers of Panchayat, but the same Act confers power to the State 
Governm!'lnt to•take·away any s_u_ch function.' , ·, ., · , ·. . · · :1 ·· · ,·, · 

, , •. I !,i , • ~• t, ,' • I • t:, ~ • '.: '; • i I' }! ; ,f ·j •, .' ·• , 1 ' 

3.12. · Uttar Pradesh had made much noise· ori the issue· of decentralisatjon.-::fhe State· had appointed 
an Administrative: Reforms and :Decentralisation · Commissio_n:- Ttie' Commi~sion . after studying ·the 
activities and. functions listed in· the 11th Schedule,ddentified .thirty, two· departments. of the State 
Government whose activities/functions cci'uld be· shared. with ,the ·gram :i?anchayats, kshetra ,samitis• and 
Zilla Panc~ayats. To, examine the feasibility of. these_ recommendations:· the Stale Government.'appointed 
a committee,of officials.-After receiving the report of'lhis•ccimmittee in 1997, the Government had issued 
orders to twenty-eight departments for transferring some. of 11:,eir functions tp th~- PRls: But s_uch transfer 
of functions has no- operational• significance,. since ·•all important' decisions ar~'. taken-as before .by the 
respectivedep~rtments! , •. i•., -.:, ,,: , •. ". · •,,;"•, · .. ·,: ii'·. 

' I [' ' '' ~ : ' • ! ' I - Jh . . ."''. ' -
3:13. In Orissa, the gram:Panchayats have·been ·assigned with' a·n imp,essiv~'.functions/activities•,of-43 
odd items under:obligatory .. and· qiscretionary lists. But there :is ,no provision f9r fund or staff 'to enable 
them to :discharge such functions,, thus:,making their· statutory,. functional: dcimain· practically· useless. 
Rowers and functions 'Of Orissa's · Panchayat samiti remain• unaltered since 'the sixties and the • 1 Jth 

, 

Schedule doe·s.-not seem to have any impact upon them,,The gram Panchayats and Panchayat samitis of: 
•\, . .- . . ' . . . 

i'Probably, they are referring to the provisions
0

ofarticle 40. 
2 This section draws heavily on ISS, 2000 and ,ISS, 1998. 
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the State hav!! no ppwer to prepare1plans for their QWD areas, .. even,though this right is_c;:onstilutionally 
given to all.such in~titutions. . .. ,.,, -' - , ·,-c 

• •t ,: f ' ;•• • • • .:r ', T ;- ~ ' I 

3.14. ln,Andhra Pradesh also, the gramPanchayals;and the mandaj,parish~ds,are JJOt reqµir_ed to plan 
~ for 'economic d_evelopm£,nt' and social justice' . .A.II the tiers oi Panc!]{lyal,·haye_bi:i!!11,a~~!gned wjth large 

number of functions. , But none of them 'has financial .or administrative resources under- their, control to 
execute them. The mandal parishad _has no coniro·I over;'ttie sta_ff,oLDev_elopment bloc;:k~, 11,nd ,the zilla 
parlshad has no control• over the DRDA whjch ~controls huge fLJnd , unde_r .. v~rious _poverty ~,:illeviation 
programme. . ,, , '":: 

3.15. West B,engal wtiich,cla_ims lo ha_ve a highly: developed panchayati .r!lj!system has.shown little 
respect for devolution type ·of decentralisation following the_ Constitution amendm!3nt., Eyen, .though lh_e 
State's. conformity Act recognises each -Panchayat to be ,a :unit of self-governm!3nf, it, keeps its .earlier 
schel))e qt , distribut\on of power unaltered._ The Act . provides_. i_mpressive list~ ,of functions -- which 
Panchayats.may!discharge,- buts d_oes_not;make. provisions either, of, untiecpund or of..staff._:By, e_xecutiye 
orders the State Government allows the Panchayats to share implementation responsibilities of some of 

. its projects/ schemes/ functions: Thus the Panchayats of the State have to remain satisfied with only 
'agency functions' which are, of. course, substantial, but are incapable of exercising,aulon_omy in_its,own 
functional domain as given by the statute. · · · 

- t '. • - , - "[' ' • ' ' ~~ 

3.16. Karrataka; Madhya Pradesh·and·l:(erala.are the States where some-attempts hav~ been made to 
ensure. the growth of Panch.iyats as self-gqverning· institutions. In 1997, Karnataka_,had amended· 
substantially its original conformity Act of -1993. The amendments expressed explicit commitment for 
developing P,anchayats 'as units of self-government', eliminated bureaucraUc-c9ntrol over elected bodies,_ 
gave powers of delimitation of constituencies to the State election:commission, .made )lrovisions for 
establishing a State,Panchayat co_uncil with chief minister as chairperson, and •1)11 the adhyakshas·,of·zilla 
parishads,as members-Id act as a forum for discussing matters relating to the functioning,of Panchayats. 
Sub~tantial staff and resources also ·are being·. tra·nsferred to the Panchayats: But,- the.situation cannot be 
called as satisfactory. Funds ·come to the PR bodies in tied form for the purpose of administering 
departmental schemes. Untied funds are not substantial and the Panchayats have little scope to launch 
programmes based upon their own ,initiative, They also have;no·effective ·administrative•control ,over.the 
G.overnment staff:transfer(ed to:·them· and they do, not have their own cadres. Hence; despite some 
laudable att!lmpts, Panchayats· of the State perform,mainly agency functions, · , _ , , , ,, , ., 

: , _ , ·;7:. _ . i .. , · , , - • ~ ,' . ; _ ... ~ .' • 

3.17.. The original conformity Act of Madhya •Pradesh only referred to the State Government's power of 
entrusting functions to.thePanchayats in terms•ofthe·provisions contained in article 243G read With 11th· 
Schedule. But, like before, the Act also provided that the State· Government, had . the ,right to.·withdraw. 
functions ·already assigned to the Parichayats. An amendment made in 1996 reaffirmed the position and . 
provided· that the.:Panchayat~ at differeni levels,-should.-have such power- and authority· as may· be· 
necessary to enable them to function as institutions' .. of,self,government in. relation-to:the·matters listed h 
the -11th Schedule:, It •also provided that 'the Panchayats should have the -power t_o.-~elect·employees 

· necessary .for·implementation of.the assigned'fun.clions. But such ·provisions were in·the nature.of,general.
statement and could notbe operationalised in·the·absence•of.Jhe5statutory provisions that.would entrust 
the\PRls with.·specific powers and authority. •Since'.,the JPanchayat ·/\ct •by; itself was insufficient· to ,carry, 
forward ·the, project.of decentralisation, the State Govemment has is·sued from time to, time a• series 1of · 
e~ecutive : orders , for· delegation , of ,powers: ,i,.-As°' ,·the_ · ma'tter, stands· .. now, , :,responsibility,· -for, 

· programmes/activities of seventeen departments have· been transferred to the Panchayats.along,with: 
staff and resources. Despite these efforts , . Panchayats remain only implementing igencies of the 
schemes. conceived by the State. or Central .. Government. They• receive funds:which· are. mostly tied to 

:, specific schemes. The'slaff continues to remain:witti the Government even-where full responsibilities.of. 
_ any function or activity have tieen stated to be· transferred.to th,e Panchayats: Even· in _respect.of taking· 

:.--·· major decisions On' implementation, the district bureaucr,icy retains ·control. By far the greatest distortion 
in the proc~ss of decentralisation has be.en made by,makin·g· a State·Minister the;Chairperson-of district, 
plannjng committee and naming it as district Government. The concept _,;if district Government as_ 
developed in M.P is a direct assault on the authority of the Zilla Parishad. _. . . " 
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3.18. Kerala appears to be the only State where ·a sytematic and sincere effort is· on since 1996 to carry 
forward the process of decentralisation in its totality. Kerala's Panchayat Act as amended in' 1999 is 
probably the best attempt to define the functional areas of different tiers cif PRls as precisely as possible, 

'ttie objective being· to reduce their agency role aiicf expand their autonomous-acto"r's role, The Act has 
eliminated direct control of Panctiayats tiy' bure11ucracy"and reduced drastically 'Government control over 
them. · · · · · .. · ·. ·' · ·· · · · · : " · 

' ' 
- - ... , •• ' .J 

Devolution of functlcin:··An assessm'ent ' ' ; 
I 1,~\ ... ••--~--r: ... ,,. ','.,.-~.';!_ ~/ 

3:19. From a brie(su'f'iey of the conformity Acis"ofdifferent State's, 'certain' general concl~sions'can b~ 
drawn. Firstly, most States have shown lack cif"political will to decentralise.'Taking· advantag·e cif the non- · 
mandatory nature of article .243G in- its operative part, a~ disting~ished from its conceptual l)art relating to 
the idea of, 'self-gov'emment', -most States have d{o~en· to keep the functional domain of Panchayats 
unaltered: Even the' mention of the ·11th Schedule ·fun·ction's "iri many State'Acts does·not alter·the 
character of the.functions··a~signed to them.. . ' J . . ' 'L : ' ' ·' • . ' 

, ' _,; . • !, ' ' • ' ,, '; ,I : 
1
' •, • ' •• '' , 1'.~ •. 

3.20 .. Secondly, the' post°Constituti6n-amendinent=Panchayats· are ciperaiing, like before, within the 
framework of'w~ai may be called·'pe'fmissiv,e·functional domain'.'That iii'to say,\the State Legislatures do 
not carve ·out an·exclusi~e functional area forthe Panchayats,, but·merely permit them to' wbrk·'Within the 
functional domain of the State, subject to'sucti conditi6ns-as•it-'may-dee!TI 'fitto'.impose. Excepting some 
municipal functions 1··wtiich· · are· 'invariably given , to ·the'· gram·:·par\chayats,I. for ·,all' other: so-called 
"develciprrieiital functions' assigned to the differenl'tiers· of Panctiayat, there arel );'pe'dfic" line departments 
'of·State· Governmerit or parastatal bodies like DRDA. They handle these functions. They.have·access·to 
necessary resources as also staff for the disch'afgEi°'ofthe-functions. Mere"statutory authority to undertake 
functions already.being performed by the· State·Government is-no'guarantee that those would, indeed, be 
taken up by the PRls, upless they have adequate funds and personnel to-distharge. them. Since these 
resources are not made ·available to them/the -lists· of various functions, that every Panchayat Act 
religiously provide·remairi sterile. What the 73rd

. Constitution amendment inten'.ded'is 'exclusive: and ·not 
!permissive' functi6nal domain, backed 'up by resources for'the PanchayatslcThat has not happ_ened. 

- • .• .. • 1' :·~. . ' ' J • • , 

3.21. Even' in· tl1e States -which have shown· political Will to deceritralise: · devolution has· not gone 
beyond· the implementation' responsibility of the schemes/projects, con'ceived by· the •State or, Central 
Government. As a result, Panchayats have not blossomed into institution of self,governmerit.' Instead they 
have become on·e of the implementing arms of the State Government.- ' · 

3.22. Lastly, all -the States, except. to a certain extent,. Kerala, have chosen to assign· functions ·not 
through the statute, but· by delegated legislation in the form of rules· or executive orders. The task of 
assigning functions to the Panchayats was given to the State Legislatures, bui the same seems to-have 
been usurped by t_he State Government. The Constitution failed to guarantee assignmenJ of a. set of 

· exclusivE;! "'functions 'for the Panchayats. Hehce, ·the•'kind.: b,f role' \hElY' would ·be expected • to play in 
governance depends on the policies·of the regime \hat controls the· Government'·of a State.. ·. · 

• • ;: • . !~[ . , ' l 

Need for Constitutional reform: 

3.23. 'The State Lilgisliitures,:it 1s·cIear, have· denied.'autoiiomy,to:the Panchayats; This is contrary to 
the expectations ·of'thcise ·who held the view that the 73rd

, amendment has ,constitionalised "three ~trata of 
governance of the country: the , Union·, the, Statesf and. the Panchayats." (Mu,karji; and Bandyopadhyay, 
1993·6) . · . ') ;,.,. ' -' ·... · · . ,, . . . ' - . ... ' 

3.24. . The concept of a third stratum of governance._at the district level and below was voiced initially by 
Nirmal Mukarji (1986, 1993). Today, there are many who subscribe to the ','iew that the panchayati raj 
institutions-should be.treated as governments for the respective local. areas at .the suo-state level, just as 
the State Government is the.Government for the Sta)e•and the Union Governrhent for the_ whole country, 
They also hold that by making provision for enai;)ling the Panchayats to function as 'institutions of self 
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go~ernn:ient', artiqle, 2{3G. ~.as, practi:cally, ii;itro~ufed ,thE:}hird ,stratu~;' in :the co!!,nlryl~, federal stru\=_lure. 
(Arqra,H\9?),:,, , .. _t. ,: •.-. • , •. ,. : . • · .• ·;• ., •.. _.,. •. • •• 

,_. ••• "',: } ! • • ~:.,. l_; ~• i• ,'.; <' ' , I" • i_ _• 0

\ • ' '., _ ., , ' 1 

3,25. . Practi~lly,_ !!11 tJ:le ~1<!\e L!lgislature~/Gqvemn:ierits, except perhaps th~t of. Kerala,. hi;!~ reject1:1d 
·this-view .. On 1he contrary, their vision 9f_ Panc~ayat, likf bf:fd~e, llas. been one of 'local authority' that will 
enjoy such kind of delegated power-and authority as may be given to·them by the State Acts or rules and 
executive • orders made thereunder. Again, such powers and_ authority could be exercised by the 
Panchayats, subject to such limitations and co11trol, including bureaucratic control, as the State 
Government would like to. prescribe. What is singularly absent.in the . State Acts. is the concept. of 
'autonomy' of Panchayats which is at the centre stage of conceptualisation ofthe'institution as the third 

.stratuntof.governance. ,A/so,missing in the State-Acts is the idea that Panchayats can be.relied upon.not 
only for,devalopmentalfunctions. but also forrequlatorv functi~ns ofihe Sta_te. _ ... ,, ,-- ;- .. .-.-: ,'; 

., ... ~:_," • '· ·:_~J• · . :.'.1: ! •• '. _-.;,- · , -.-r· • .•: ·,• ·. _ _.. . · · ,,! • 

3.2~.• .: It seems, that in the .. Constitiition i!self;,there are so~r<::es from ~hi~h .J~e )3tate, L,egisJ<j)ures/ 
Governments _have deriveq their own unders\imdi_ng about _the nature of self,go\lernl')lent U:iat Panchayat 

· (or municipality) represents. In article 243G itself (as also in 243W_ in !he,1=ase of municipalities), there are 
provisions for specifying 'conditions' while devolving power and responsibilities .to the Panchayats (and 
municipalities). There is no _chec~ upon.the State Legislatures in l[ip!lqifying_:conditions' u~on the functiprs 
to be assigneil. ·to th_e PancJ:iayats •or municipalities. "):hll PC?l'.-'er, see(ll~ . to be ab~olute,' ui:iless,, the 
provisions .In-the same articles regardin_g empowerment _of.,Panchayats, (ahd n:iunicipi3lities).Jo! enab!ing , 
them to f4nction as,institutions-,of,self-goven:imerit;,are;c:onsidered to_ be possessing .an_ overriding force ... 
Clearly, this·:is ir,source. of confusion. Another source of confusion arises. from entry-5' of ,Seventh 
Schedule cif- lhe ·constitution. Here, three te_rms hiwe _.be.en . u_sed interchangeably,.' namelyi:iocal 
governme·nt'-,. 'loc13I self:, government' an_d 'local authorities'. · According to the," illustrations . given, 
Panchayats or.-municipalities u~der this entry-stancl,in-,the ~ame footing-as an.lmprpveme~t.Trust or.any 
other local authority as defined in the General Clauses Act, 1897. ,, . - :, . 

-;;:.2.7: Thus; we ~re now.faced-with two types of conceptu~li~~iio(l,_of,,Pan9hayats and municipalities. 
Both of them draw their strength from the Constjtution._One type of conceptualisatio!:J leads us to envision 
these . .instit~tions.as constituting the third, stratum,.of governance. Anoth~r ta~es us_ to_ the 9pposite 
extreme under which the Panchayats (and municipalities), subject to the Constitutional guarantee of their 
permanen! existencl3, COJ!lposition, election etc, are no more_ than a local authority as. ~nde~sto_od under 
the· General clauses· Act. The Constitution has to categorically express the sta_tus oftf/e. 'in_stitution of self 
government' as-mentioned in article 243G or 243W. - · · 

'' 
Options for reform: , 

. ,. ',::. 

It seems that-three.options are available. 

(a) Panchayats (and municipalities) .constitut~ the third stral\Jm. of gove,:nancf:1., _l;il3nc~,. in: .• \he 
Constitution there ·shall be clear recognition of such 1status. Thi~ would. mean th<JI these institutions will · 
have a ·coordinate status along with the Union. arid State Governments, each having its Constitutionally 
given functional domain, area of jurisdiction, powers and authority. This will amount to the formal 
conversion of the existing two-level federation into a multi-level federation. .- ; 

(b). _ They will.not have a,coordinate status along, with the oiher twd levels of governa_nce. Jhey will _still, 
be the creatures of·the State Acts and subject to some kind of control-by the State·.Government. Yet, they: 
wilf have·-sufficient ·autonomy over. a sei of identifiable functions· which should- be ·spelt' out in the 
Constitution. The functions that will be carved out by the Constitution for these institutions will represent 
the minimum t)Jat should be given lo' all such bodies of the country, but- the State Legislatures may have 
tlie option to.endow these-institutions with more functions, power and authority._ · ! 

N.B. Under both the options, the functional .domain of, Panchayats and municipalities have to be 
carved out by making suitatile,entries. in the Seventh Schedule to, the ,Constitution by_.intrp_ducing 
·separate lists for. local government-or for state-local· concurrent jurisdiction or both: Alternatively, 
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the character of the 11 th (and 12th
) schedules:should be altered in order to ensure 'devolution' 

type of decentralisation. Obviously some functicins, power or.authority from the existing State list 
will have to be taken out for· endowment to the Panct\ay<1ts/ ·mu.nicipalitie~. 

(c) . .,' ·They will-continue to remain as local authority as envisaged under entry 5 of List 11 (State List) in 
the Seventh' Scheaule ·to the- Constitution; even though their right'to-exist: nature· of tlieir' composition; 
eleptipn and sonie.other,Jhings wo'uiil be:guaranlE!ed by .the Con&titu/ion. . ',/ .•.. ·... . . , 

i • , . . /• -"r• • •• , -, • • ••• < , ~ , • •~ ••, , • • ,I ) , , 

. 3:28'. .. -The . tiiir~. ci~tion, odvidusly, ·1~ · 6nacce'ptabl;_. This 'amp~nt~ . t~ m~/~t~i~i~~ the status quo.' 
i -.Q_onstitutional reform-,is necessa_ry, .since the existing provisions have, by and l~rge, failed to ensure local, 
i'c9emocracy. To be really,effective; m!3~s11r~\Lfo'. re!9.r~ .~ave ·to \J~ ,~ho_sen eilliJif, from option (.:i) or ~p)ion 
;--(q). A·fully·decentralised polity demands C,onst1tut1~n1!].r~for.m on-the hn_e.o_f th~ fir~! optIon.-But, It has _far 
,, ·reaching'irnplications - legal, administrative and polilical. This will'transform India's two-level federation 
, inio a.mult!,levei federation. 1t.i.s a'pprel,:iina~d thar@ce!,itra!Lsati9n jn·1his totm_ may generate complex 
: and difficult 'problems of administrativeJi:obrdination ·oetween 'the State and .. the local bodies:·sesides, 

such an· arrangement may-:-be ·constru·eil as•coming into confiict:witli the;ba,sic f~atures of the Constitution. 
(Datta, •1987): Tlie second :optioil· i(.comparatively_ e~s_i!lr. 10· implement ·arid ;),,an·y, featufos ·of ·nie first' 
option may be introduced in it. This y;ill avoid the problem of granting coordinate status to the Pan,chayats. 
and municipalities·:·sut,, at the· same· time· it will. give the.,Constitutional ·guarantee of independent status to 

• ' • r • ' • • r • J • •, 

these bodies, thus enhancing their autonomous jurisdiction considerably. (Ibid) i'' .. . : · J · · 

. ' ' • ' -· -· ' ' - -· . ,. ll ~ -

3:29. Wn;tever the choi~'e.~ay 'bk. ihe vagueness ~ti~tit·t~e ~x'i);'essi~~ 's~lf gover~ment' has io b~! 
remoyed. ft 'is. also necessary,_ to,, di?tinguj_sh :between. the deniocraticajly"• e\~<;!Eld_ ins\[t~tions qf se!f-l 

•, government and other kinds of local authority.within the:r'neaning of the.General Clauses,Act, 189T."!Local: 
. government' within the meaning· of entry 5 of Lisi 11· (State· List) iii .the· Seventti::sclledule· imd the·various, 
' -provisions of Part IX and-IX A cannot coexist.• - - --· .•. !'1 .. - .. - ' 

•• ·; /· , i .·:,,., .: ,.,~, :!I !•1·;.:.-· 
, l 11 • , • ; 'l '. 

(CHAPTER 4 .. · . . . . 
'·. ·: ,, ,. 

_ Financial'Qo~ain :.- . .. ' ,·J ... 
' 

" ' '' I I -
.~ ~ .l' ~• i- . • ., 
' I 

. .. . t, . •. , , • ! . ' ~. ·: . ·1· ~ , I l • : ~ , ·,, , 

4.1. . As .an institution _of self-government, the Panchayat should. have adequate fiscal ,capacity, as well 
I • ,, ,, • I , I 1•••• I''· , I 'I • ' , • '1 r••. !l ,• · · ··I • ·. '. ,• • 

as substantiaj fi~cal autonomy. The fiscaJ capa~ity may ,be defined as'. )he ca'r.ab!lity' ofthe Panch~ya! to 
raise' financial_ resources_· coinm_en'surate ·with the functions assig~ed fo it. I~ 'citner. words, ·1~e flmctioris 
assigned to a Parichayat institution must match with the fina[Jcial .resources',it is capable of'raising from 
variou·s sources including grants from·the State Government. Fiscal auionorrly, on the other han_d, is the 
extent of i!1dep_en.dence _the_ P;anchay~t h,;is-in raising and sp!Jnding firiancial.:rbso.urces. This rn_eans that 
its dependeni:e.'on· the discreticinaiy funding from· the higher 'level Gove'rrir/iJnt'for' ihe: discharge of_ its 

.. I . ' . ' • '' I , ,. - ,_ 'I t" ; - ' • • ,, - • • I;:, ;,' • . I •, ' '; i ' . 

'core functions', should _be rpi(lirilum, .:ind or the other hand_, it. sho~ld not- J:le, ,U')duly b\)und by. the 
condition'.3![9,es,9!. 'tied' gra:~t~ ~oriii/lg fr()lll t~e,_~!ille Qcivernment;,:. ...... , '

1

1 
I . ' 1 ' ; . ' • . . . , , ·. 

'·:: ',_·;: =~•1· ,. ., _:,' ' -~- . - :, ':·1 

Fiscal Decentralisation ,. 

• .;!: 1 , .• , •. ';•,,I, ,,, _~ .. : ·1·_, ,i -~- .. 1•.•· ·l"';,1 " " ; 

4.2- It was holed earlier that,decentralisation of governmental functions.from the'·State to .the local 
bodies has'not 'taken plac.~ .in' the iiiahner intei:ided by' \hei c.o\:~iitution.' Har,ring one or twq;' ho ·s1~i'e' tias 
niade. serious_,,e~o~~ i~ t!~P~,fe,rring :furi:ctiorr~ •. ~6wers ~n:? '.:,e:sP.ons,i9,il,iti,e.~Jto ),he,_P~I~ .. This iS, _also 
~e~_ectEJd

1 
m _\h,e1expend1ture .~ecent~~hsat1or_ rat1() _(E_DR)

1 
Y(hlS~ _repres,erits, .'-~Aal, g?v~r~m,ent,;e;xp_e,r.d,itu_re, 

a~ ,pe,rce\jt~g~,of State t;,~vernrr:i~n.\ e~pencj1ture. lq_!iibJe 4 .. 1 gI_ven be,\0'1,,IQIS, r!3tl~/~ ~~ns,tr1upted (gf, 12 
States base,d:on thefi~~:es.r,el~\1.~g t~ the_year 19~!c_98 .... r.·· , .<>> :1,j ~:· ' 1,_,,: , .. 

. ' . I t 



Table 4,1 

Expenditure Decentralisation Ratio ,. 

Figures in Rs. Lakhs 
States· 

,. 

' . Total Total Total State Total PRls' ·• ULBs' Local 
Expenditure Expenditu Expenditure Expenditure Expenditufe Expendiiure Govt.Exp. 
PRls 1997.- re ULBs (ULBs+PRls (RE) 1997- . as %.of as % of as %of 
98 . 1997-98 ) 98 · .. t 6tal ·state Total ,State S\ate Exp. . Exe. · Exe. . " .. r' 

Assam 4056.91 , 5338.47 9395;38 : 475939.00 . 0.8'5. 1.12 1.97 
Gujarat . 226880,85 95089.25 321970:10 1155902.00 19.63 _., . 8:23. ,27,85 
Haryana . ' 14642.90 .34425.57 49968.47 63~809.00 2.31 q.42 7.73 
Karnataka 369640.89 44585.38 4.14226.27 1183320.00 31.24 3.77 35.01 
Kerala ·' 73056.08 :27261,64 ·' 100317.72 · 920388.00 '" 7.94 , ._. 2:96 ·10.90 
Madhya 178529.90 · 62143:64 240673.54 1222886'.00 14.60 .. 5.08 19.68. 
Pradesh '• ' 

,. 
i·. ! 

Orissa 64002.2q. )3787:79 ' 77790.04 582310.00 10,99 .- 2.37 •'\ . 13;36 
Punjab_ 15954.89 35939.89 . 51894.78 819565.00 ' . 1.95 4:39 .6.33 
Rajasthan "153738.30 4,8902.45 202640.75 , 920972.00 , 16.69 5.31 22.00 
Ta_mil t>JadlJ 49061.87 125191.9 17425;3.7.7 ,;1489359.00 .. 3.29 8.41 11.70 
Uttar Pradesh 90714.07 60587.18 151.301:25 2509649.00 .. 3.61 2.41 6.03 
West Bengal 55487.91 38111.55 93599.46 1269906.00 .- 4.37 , · 3.00 7.37 

Source: Report of the Eleventh-Finance Commission for 2000-2005, Annexure VIII 2A <!nQ VII 3A. 

1 RBI Bulletins, February 1999 

4.3 l!'has to be admitted that the computation made in Table 4.1 was a crude exercise, since the data 
were . not sufficiently refined to make comparison between local government expenditure and State 
Government expenditur.es accurate .. Nevertheless, it gives an indication that sufficient fiscal 
decentralisation has not. taken plate. PRI expendiure as· percentage of total expenditure of the State 
Government is less than 1 O per cent in as many as 7 out of 12 States. In six among them it is less than 5 
per cent: Out of the five remaining States, EDR in respect of PRls ranges between 11 and 20 per cerit in 
4·States. The State of Karnataka only is found to be an exception where' local government_expenditure 
constitute .. more than 30· p_er cent ·of the· Staie_ expeniliture. Considering other eviderice, EDR'in respect of , 
O'rissa and Rajasthan seem to be a suspect. There are sirong reasons to believe .. that EDR irl these 
States is belo:,v 10 per cent. ·. . . . . ,. . , . · -; ·, . . 

4.4 An exercise was · done by Oommen (2000) to measure tax-revenue decentralisaiion . ratio, 
. indicating pe.rcentage_ of local govern.merit tax revenue''to totaf State. Governmeni ta,x revenue. It was 

found that·out of 12'major States the tax·revenue.of local bodies (PRls and urban local bodies) in 9_ 
States -constituted less than five per cent of the total tax ·revenue. of State Government In two other 
States, the ratio was higher, but less thari 10 per·cent. This indicates tharthe local bodies have not been 
given sufficient tax assignmef)tS 16 raise revenue loc<!lly: · · 

4.5 In table 4.2 _given below, revenu~ coll~cted by tl)e Gram _Panchayat and all the three tiers of' 
Parichayats tias. _been separately shown: It 'is _noted that in 6 States out of 12· majo~ ·states, gram 
Panchayats collect less than. 1 O per cent of th'eir revenue requirements. When all !lie three-tiers of 
Panc_hayats are taken into acc'oi.mt, the position deteriorates furth_er. Of ihe rest, the position in Haryana' 
and .F'urijaq seems i!) b'e much beti~r. as the gram panchayats of these S,tates can r_<l!ise 68 'p_er cenpmq 
46 per cennevenue'·respeqtively internally. Own reve~He_il) respect of 1!11 t!Je thre~_l.iers q(~Rls_fri, !hese· 

· two States ·constitute 6:2_. per. cent and .40 per cent· respectively. '-The· position' of Gujarat· is also 
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~omparatively better in the sense that'lhe gram Panchayai of the State can· raise-nearly o~e-third of their 
revenue requirements, buf when it\ci:imes, to the position of all the three,tiers taken together, own revenue 
turns ou\.t9 b.e .. aroun~ )WO per cent of the total revenue. The position of Keral~; Karnataka and Assam is 
marginally better but none of them can raise more than 22 per, cent-of,their total·revenue internally. 

' ' . . - . 

- ,.1 ' .· p ' •• 
Table 4.~ 

Revenue ofthe PRls:·1997~98 :i· , ,,. ' 
,, I 

\ .i - -. .. ·i .- l' ;",, ' 
,,. ' 

Figure~ in Rs·,,Lakhs 
.. ' .. 

States · I ; ·l. .Own Revenue· Total Revenue•;.-', -, ~- - ,; : Own revenue as•'/, of i · 
.. ; 1' ·. - - - .. ., ,, ,. : Total Revenue , ' ,. ,. 

\,...."• 

.., .i', ,,,, !--' .... ., ... , -·" .. ,., . i·- .. ·.·:! ;[ ,, ,:_' 

. , ' ,. -GP_ . -,.~• ' ,PRls GP ·. · PRls ' .. ,: .. , ·GR: ... _. PRls 

Assam - . _, .. 234.B5 .. ·345_99 1391.B5 ' 1550!~_1 
';;. 

' 16.B7 ' · 22.32 ' '~ ,. .. :, - ... . ' ,, ' " ·-
Gujarat 

' ,,. 3}pB.:25 i: .1~-~6,-11 9B3B.40 . 223253.7.1 
' '·,., 32.10 - . ,_1.~1 . ;· -: ... "•II 

Haryana · 5295.00 5301.00 7744.00 8522.00 - ·68.3B 62.20·-

Karnataka · 3013.72 3013.72 23365.29 376606.54 12.90 0.80 

Kerala 9909.34 9909.34 74427.39 98276.59 13.31 10.08 

Madhya Pradesh 2718.24 . 3203.83 68242.67 177901.47 3.98 i . . 1.B0 ! 
Orissa 699.3B - 699,38 14573,15 64002.25 ;f80 1.09 ' ' 
Punjab 4610.30 5386.62 10117.51 13541.04 45.57 I 39.78 ! 

' ' 
Rajasthan ·J34~.oo 3074.57 80109.82 152020.75 1.68 2.02 I 

' 
Tamil_Nadu '257(i.30 3403.77 27929.04 42216.41 ·9'.22 8.06 

Uttar Pra_desh 382.13 4665.17 73281.22 88324.36 0.52 5.28 
I 

West Bengal 1296".51.
1 

1959.21 25507.46 48775.46 5'.08 4:02 

Source: Report of the Eleventh Finance Commission for 2000-2005, AnnexureVll/.2A and V/1/.28 

4.6 From table 4,2 abovl:l, it becomes clear that the fiscal autonomy of IPRls is extremely poor -
almost throughout the country. Data used in this table relate only to the revenue receipts, that is to say, 
the receipts that are .necessary to meet the recurring expenses of the. institutions, namely, salary of staff, 
office expenses, and ·maintenance of assets. To be viable, they should be atlle to meet a least 50 per 
cent of their revenue requirements by using their own -fiscal powers. But, this is not the case and the 

· Panchayats remain.principally grant fed. · ' 

4.7 The capacity of PRls to meet their revenue expenses frorr own sources is reflected in table 4.3 
under paragraph 4.9. The table indicates that in eight out of 12.m13jor States, (he i;3Ps can meet not more 
than 12 per cent of their revenue expenditure from internal sources. When it comes to the case of-all the 
three tiers taken together; the figure sharply goes down to below 10 per cent in-·9 States and at or below 5 

• per cent in at least 6 States. An ·immediate impact of this is 'the lack of autonomy of the PRls to finance 
from its own funds, the maintenance expenses of the core services, that is tq say, water supply, street 
lighting, sanitation and roadia. As table 4.3 .shows, expenditure on core services as a percentage of total 
revel)ue expenditure is low in all the States and below even one percent in a number of States. Similarly, 
very_small.portion of internally collected revenue is spent on core services. 

4.8 To sum up, the following conclusions can be drawn from the above discussion. 

· (a) the extenf of fiscal decentralisation through the empowerment bf the PRls has been very 
-little. 
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(b), 

(c) 

(d) 

.· .. The fiscal autonomy of-the PRls is far,from adequate, because they canno\•balance·their 
,,. r~yenue budget,(not to speak of creating asurplus).:by;Using,their own•fiscal• powers: , 
. The PR ls. are principally grant-fed and their 'dependence ·upon -the ·.state Gciiieriinient 

even for carrying o_ut their routirie functions is quite h·eavy. · ' ' :,• · ·-:e.<:.' • 

Among the three-tiers of Panchayats, ihe gram Panchayats are comparatively in a better 
position. This is so, because the G·Ps have some taxing power of their own, while the 
other two tiers are P!!PeQdent: .only. 011, tolls,..Jees, and non-tax revenue for generating 
internal resources. 

4.9 The data have indicated that the fiscal capacity of the PRls even at tl)_eir pre_seQJ, level of 
functional-responsibilities is poor and they are disproportionately dependent-upon the State,Governrrient 
and secondly,- their fiscal autonomy is negligible. What the data do not show is t~e additional funding 
necessary for providing re_asonab!e services tq the people, In fact, .major fiscal' restructuring 'and 
financial resources are necessary to ·enable the··Panchayats to function as viable local ,self
g·overnment institutions. Some of the measures ne~essary for su.ch reforms r'i)ay be·tal<eri eve~-withiil 
the framework of existing Constitution~! provisions, But, th~r~ ·<!fe ,are1a~ where- ~ethinking abol,/t the 
Constitutional framework_itself _would be necessary. In the r_e~t <?f the chapter ~~_;attempt.;vill be m,iae·to 
present certain views in this regard. ,.-, : : - h~ · 

40 ...,.. 

' .. _. 

·;, ,fl, ,;,_ ', ; ' '.=,, i 

f • > ,- ◄"' 

>, 
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. , ' 
The Constitutional Provisions on the -Fin~~~ce_s of,Loc~rGoJlifomenf: :· -, : 

. - ' . . ; · .. 
• _ . .,_. ::_r ._ : -~~-:_---;.-... · '_•'. ·.1. -;·-~ 

4.10 There are two provision/fin the Constitution, namely 2~31;1 a_nd :243-1; fl~aling .with the, finances 
and fiscal powers of the Parichayats, (Exactly similar,provisions el(ist for the ·u(bap_ local:b.odies in Part 
IXA of the Constitution, namely articles 243X and 243Y) ' - ' , ·,; _., , . · · · - -II', :, ·-. : :: , 

' ·~ " . ! • • I,.. . ' I • •' ' , .. ; < .. :: ' \"' . 1: ._' .:'.•t ~.' . 
: l • ••.: •.·,, , , , • , r Tax Assignments 

• I ,,_ .: • I . 
\ • f I , , • ~, ' 

4.11 Article 243H is in• the. natur~ of an enabling pr'ovisioh)hai, giyei_"auth9ri,ty_. to the State 
·Legislature to authorise the Panchayats in ·.respect of -levy: collection· and: appropriation of taxes, 
duties, fees and tolls as well as :tor' th~ creation of a; furid\-iitti(n Jh~ Pancnayat_institu_tion to regularise 
and control inflow and outflow of financial resources: In effect, this,article·p'/i:ivides·riothing 'new, but 
only reconfirm~ and institut(onalises !Ile practices that were :in exister;ice: ev,en'!iirior tq: the ena~tment of 
the Constitution (73'd Amendment) Act, -1992. · In other words,- like· l:iefore; tt\e' prerogative to decide 
what taxes·, duties, fees an.ct tolls I,eviable under.legi_slation :made' 4i:,oer ~0tri~~ in· th:e.,State List of the 
Se'(enth Schedule to ,the Constitution; sho_uld: ~e .assigned to: the: e.irict,iiy~ti;~f!d·in _what manner lies 

, with the State Legislature. The Constitution also permits )he Legi~latures df the States to _'put such 
. 'conditions and limits' as they deems proper,-beforl;l assigning specific-fis_cal• powers. ,_The said article 
also authorises the Staie Legislatu~e t/remict·law,s for: er:iabliQg :!he _Stat.e·.Gov,ernmerit.to give grant-in-
aid to the Panchayats from _the, Consol,idated Fund of the State. · ;_ · · :1 

, , , j • 1 I ( •' 11 • • -j 

4.12 · What is· s.ignificant\s that .the Coneytit~tion doe_s __ nC>t :sR.e~fj~~\IY _ ~a,\~ark ~qme of_ the _fiscal 
powers of the State List either exclusively for- the, local government or under State,local -concurrent 
jurisdiction. In the State Ust, there 8(9" some -~ntrie~ on the l_evy' of ta)\esira\~s covering subjects that 
can be administered better locally, ! · " 111 -' ' 

- ,- I 
Examples are as under: . -' ·: ·· .,) ' i/ :-·' 

Entry · : 49 
53 
54 

57 

58 
59 
60 
61 

. ·:J •;. f. 1,:, 
, I '•• : e• 

1 
"• 

Taxes on land and building: -· · , ;, II 
Ta·x qn the entry of goods' , ' , -" ; · - -~ _ 
Tax on advertisements other .-than -advertiJement · publistied' ,in the 

• . -. • • I ' • , • • ' II . • ·' 
.newspaper,' and advertisement'broadcast by radio' or television.-· 
Taxes 'on•v'ehicles "(Atiea~t non'.mechanicaliy propelled vehicles are 

. :m to be adriiiniste.red by the locai' bodies).· ,,,:1 ':' , . 
.Taxes on aninials and boats . . !! ' 

1 Tolls
1 

·.·:. - ·:. -, !• , :·· ,-, . :- · i1 . 
, , Taxes on professions, trade, callings and-employment . , 
1 Taxes on entertainrneni, .oeiting'.and g·af(l]:>li~g. ._ 

: ' l , ' • , - • ~ I . . . • , ' ;. :; . 

Some of the above mentioned taxes tiave been traditionally levied and· c6llected by the' rural antl 
urban local governments :tor ~_l,ong time. ·,For ei(,~inP.le,, Jtie property-,tax ·(e~try 49),- octroi,'(entry 53) 
and proression tax 1entry 60) have rerriaiilei:l -traditi6rially uride,' the ·'jtlrisdictiori of -_either th& 
municipalities or the rural local bodies· o~, both, Sirii)larly, 'tcini• on· road{ and ferries ·have been 

·traditionally levied anc:I collected py the zilla parishad, while:bm boards in cities and town, have been 
taxed by the municipal bodies.: · ' , , ; , :: ,•~-. _: ': -· · :I 

.~ t "1:.,•~ ,, <.:_.~J' •• .:_: > ii > I 

4.13 Given the situation as above, it is,not-difficultlto introduce the concept of exclusive and/or· 
State-local concurrent tax domain for the Panchayat as' well as the' -~unicipat bodies:• At. the moment 
this concept is absent. The 'p'urpose behind. article 243H was· to ,ensure"that the ,issue of financial 
viability of PR ls is not overlooked by ,the State Legislat~r'es. Bui by givi[lg blanket p_o\Ver to \he· State 
Legislatures, the said article has been m~de practically sterjle. I1,_is. not c:ap~ble to ·_serve its purpose 
since the State Governments ,do noi want 'to share th~ii fiscal powers with the I0:cal government 
institutions. The only way 9ui is to Introduce 'afr,e~h tJ:i'!: concept pf f! seA~rate tax;domain for the 
local bodies. - , ,, -, 1 · 1 • ' ,, I I ,, 

L I 
•,• l .. , 

•' ./t 1 '• 
j . 

. . 1,: 
\_;~i :~\ : __ ,_) 



Table4.3 
,, .. 

• Table 4.3: Revenue Receipts and Expenditure of PRls: 1997•!!8 . 
, . . 

' • ~ •► • ~ ._ . C . .. 
' ,_ . Figures in Rs, Ll;lkhs .. ' 

States Own Reve1Jue Total Expenditure Expenditure on Gore Own 'r~venue as % of Expenditure"on · Core Expenditure pri Core 
. , Services Total E;xpenditure · Services-as o/o of · . services as % of 

,. 
Own Revenue '' 

Total Expendjture : . .. , . • ..J ~ ••' • 

GP ., PRls GP PRls GP PRls GP, C PRls .. GP.~ •, PRls GP '.PRls 
Assam· 234.85 i 345.99 2919.69 4056.91 )049.68. 1082.14 8.04 8.53 · 4.46:96 '312.77. 35.95 0 26._67 
Gujarat 3158.25 . 4036.11 : "5908.53 226880.85 1657.28. 1657.28 53.45 ., 1.78 

.. 
_52.47 :· 41.06 28.05 ' '· 0.7;) · '· 

Haryana 5295.00 ·5301.00 , 13652,90 14642,90 .NA NA 38.79 36:20 NA C. NA NA NA 
~arna_taka . 3013,72. , 3013.72 "24365,02 369640.89 5727.0_5 · 3p124.04 12.37 · 0,82 : .• 190.03 : 1198,6q 23,51 · · 9,7:7 
Kerala '9909:34 . 99Q9.34 44057,89 73056.08 7191._05 8725.05 22.49 1'3:56 -72:57 :_ ,::_88,05 • 16.32 .·,· '.-11.94 
Madhya Pradesh ··2718'.24 . 

3203.83 7'.0767.86 178529:90. 2563.73 5640.33 3.84 .1:-79 - 94.32 C -17~_.05 :- 3.62 3.16 .. .. 
Orissa · . 699:38 

. 
699.38 1<1573,15 64002._25. .. 436.63. 793.25 .'4.80 , 1.09 ·62.43 '113.42 ~ 3.0Q -· 1.24 

Punjab ', 4610.39 : 538(l.(l2 12382!88 15954.89 3910.10 3915.10 37.23 _33'.76 ,,84.81 ·:• ?,2.68 : 31.58 :-, " .. :24.5,j 
Rajasthan ;; · · 1344.00 3074.57 82123.69 153738.30 ·- NA .. 1163.57 1.64 ,2:00 NA· :' 37.84. NA · . ··, 0,76 ' '· 
Tamil Nadu ·2575.30 - 3403.77 23753:93 49061.87 ·: 10832.00 1.6386.42 10.134 ",6.94 · 

~ /120.61 481.42 45.60 ._-33.40 
Uttar Pradesh 382.13 :· 4665.17 74361.98 90714.07 .,, 5060.44. 5060.44 0.51 ·, 5114 ·-1324.27 ._. ·108.47 6.81 5.58 
West Bengal · 1296.51 1959.21 3:1515.93 55487.91 63:90 194.51 ·,4.11 3'._53 4.86 · <.· 9.93. 0.20 '0.35 

•',- .. ' ... . . ; 
' ' .. . , .. . .- . , . ~.;~· = . 

·• -
Source: Report of the Eleventh Finance Commission for 2000-2005. Annexure VIII. 2A and· . 

' 
. ,, . 

. . - ~ . ' ..• . C - ( i -~ 
,, 

V/J/.2B. . . 
' 

, . . . :, " 
N.B. Core Services.mean water supply, street light\ng, sanitation and - .. .. .. 
roads. · · · · .. 

' •. ' . . .. . .. 

·.;, 

-· . 



.4.14• _Independent as weH.as concurrent tax domain for the,local-bodies_c~n be brought about bf 
restructuring the existing seventh schedule .. The restructuring would necess/tate introduction ,of a . 
local list and a .State-local concurrent list. The other alternative is to make .changes in the 11"' and 
12'" Schedules. There are problems in the second alternative, as these Schedules, in present form, 
are no more than illustrative lists. Experience shows that wi.lhout Constilution'al support, Panchayats 
and the municipalities will not be able. to· achieve. substantial fiscal autonomy ._Ideally, a Lo.c~I List In 
the Seventh Schedule will be most helpful to provide fiscal autonomy to the local government 

·1nstity(ions .. If, _that is found d_iffi9ult,. t/Jen .'th(). Eley_enth. and Twelfth ~chedules have to be· 
restrvctured'iri a, manner.tha_t-reiluces tlfe,area of State's discre.tion'ifnd gu,arantees-devolf.!(io.n 
of fiscal pow,er's from State-to t~e Panchayats!Munlcipallt!es. •"< :.· ·. ·' · , j: . · 

I , ' : . I ' ,• • ' • ;' ! . . ' 

4.15. . II js ltue that there are some difficulties in carv.ing· out a list of iiscai'powe'rs exclusively fo'rthe 
local bodies from' the ·seventh Sche·dule exclus'ivei•/-First, between Grarn Panchayats '.and Zilla . 
Parishads and .. between Nagar Pancbayats an·d Municipal Corporations, ,there are various types of 
local bodies which differ from one another· in respect o( size, .. fu'nctiorial' responsibilities· and .. 
administrative or financial resources. How to ·distribute taxing power ainong ihem may be difficult 10· · 
determine centrally tiy the Constitution. Secondly,' some kind ,of· uniformity ·across the -State is· 
necessary in respect of principles for·deter~ining '!lie base· for the tax and.I/le fixing of tax rate. While.:; 
some differences among the different lo<;:al bodie~ · are natural. and may, •in fact, be welcome, wide· 
disparities_ may hu!1 the principle 9f ;equity. However, some· power. for /fiJ:(ing the 'procedure:: or 
'conditions'. or 'limits.' may be relainetj by the State,Legislatures,. \'lhile earmarking certain taxes for. the 
local bodies. · ,. · · •! · · 

. ·,': l· 

Transfer and Grant-in-Aid 

4.16 By far, the most novel provisions that orougtit the local government in~titutions in .the scheme 
of fiscal fe~eralisni are contained in articles·243-l (for Panchayats)' and 243Y (for Municipalities). They 
envisage the setting up of State Finarice Commission (SF.CJ as soon as may;

1
be· wilhi(l one year from 

the commencement of the Constitution (Seveniy-thitd' Amendment) Act; -1.~92 and thereafter after 
expiration . of every _.fifth ·year in _,e_very. State ·',for. re..,iewjng . the; fj(lancial slat~s of the 
PanchaY.al5/municipalities _and for recommending ·measures to impro~e th_e ~ame by r~slrLJcluring, if 
necessary, the.State'.19cal fiscal relationJhip., · · · · :, · · · . ,. , ,. _' '. . ·-:' 

. '• -- . ' •. . - ; . ' ._ • - '.. ·_'._ - ,_ .!, I - - • ~ ". • '· 

4.17 · 'In making these provisions, it was rightly assumed that the ,financial 1viabilily of the rural and 
urban local bodies cannot be ensured only ·by assignirig._tax, duties, .. tolls and fees,' for by their nature, 

· they .are .. Je~s: elastic .and less buoyant. Transfer from· the States'· revenue as 'ivell as grants-in-aid · 
. would ttius· .be necessary to supplement the finam;es of the PRls ancl the municipalities. It _is, through 
· such mechariism that the vertical imbalance and horizontal imbalanc'e can l'ie corrected in a .federal. 

polity. (The former refers 16' the mismatch between the revenue earriing · power and' fu'nclional 
. · responsibilities of a unit of Government and the latter refers lo ·1he unequal development of areas 

falling und.er the jurisdiction oF different governmental' units). Accordingly, lhe'se provisions provide to i 
:·.States "a µnique opportunity to redesign the existing fiscal system that is coherent and flexible enough 

·. ','lo meet the rapidly changing local needs and responsibilities."· (Mathur, 2000: 360). . . :·• 
' • ~ • • ·,,, ., • • / • • T I . lo • • 

. , 4.18- Tlie status· as'• on 1 "· July, 20,00 with regard to the setting up of SFCs and submission of their 
· report after ttie coming into effect-of Constitutional amendments is provided in' table 4.4. It 'will be seen 

that the first reJ?o'/is :of SFCs have beeri_submitled in, all the Stales (except 1Bif1ar) and in some Slates, 
second SFCs have been set'up. . ' ~'.·' -' ' ' '' .. . .. :. _ . ''.',' . " · 

. . ' .' ''. 1;; .,, ,{ 
4.19 T~e, r7por)~ of the SFC,s, h\l_ve not b~\m unif<:>rm in respeqt of their ,?PP~oach, cover<!ge and 
methodology adopted for making- reccimmeridalions. "'.Many SFC Teports': ~ave' rioi' addressed the 
specific items listed in ·articles 243-1 and 243Y, nor have they provided a clear idea of the power, 
authority and responsibiiities actually' entrusted to the local bodies.' Ma'ny oi ihese reports-also do not 
clearly indicate the principle formulated for sharing or assignment of Slate tax'es_,,duties, tolls, fees and . 
the grants-in-aid." - (Report of the Eleventh Finance C.ommission: para 8.11b). Some SFC reports 
such as those of West Bengal and Karnalaka have'.been hailed because lhe

0

ir,a'pproach unrrusla~ably; 
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was towards creating institutions· of. self-government.' Some reports; on, the- other himd;, have been 
criticised for-their"failure·to-take·a similar approach:(Q(\mmen; ·2000: 30,31 ). · '· · 

-,-;r.'! ,. -. __ 1•,~:,•·.,·!~··, '. • .,.q i, d• ' ' . ~-

Table4.4 

•1·staius bf ·State Finance;commisslons (as· on 1 July 2000) ,·, · ' , · 
• ' t • I ,-. ., .1 I ( i.l; , ..,.,!, 11 •;; .,. •••• ', • ",(J . 

·" '. ._..,.., . .:,,. 
' 

. • 1, .. •::J' .. 'First State· Finance Commission, .. , ·: • ,, .. \. lil -

State/Uiiion·Territofy .". [)';~ t- .;·· }~ ,._,·t·.-- ., ~~ · · :· Riipbrt' .- '· ·, 1~1: .. Action=- - , , , !!ec;orid .SFC. 
Consti_tuted .on 0 ·submitted on,,,. ' ''Tak'ei:11#'; 

.. ,.',,Co
0

ristituted'.on 
• • ;. I " • --.. • • •. ' 

Andhra .Pradesh June 22, 1994 May 31, 1997. 4 Dec. 8, 1998 

Arunachal Pradesh' ·• . ·sFc'·not constitutecf as the State Panchayat Act did not receive assent of the 
PresiC8rit ·::::: ·1'., - -··.J, ·· .,\ - ••. -· ,, ...... ,;. -,ii•-·~''! -.-,:.:: ~1.· ,_r , .... 1/'j 2,,. ~~· . s·· 

Assam ·. ' June 23; 1995 '!.• · Feb. 29, 2996"1 
'·

1 1 · -•',, . •• ~ ,I l .. -
Bihar 

... .,. 
., "'.A:pril 23;" 1994, Report not .. , . --:1 - -

' 
I,. ,:-, ; ' . ,, ·,, 

. ' ; submitted " 
;. 

Goa 
. ., .. ' ,., 

Aoril 22, ,1994 June 5; 1999 1 
¥. , 

.. -
.Sent: 15, 1994. :July 13; 1998 ~ 1 

... 
Guiarat. -.. . . _._,. 

Haniana ... ,, . Mav 31,:1994· . Macch 31, 1997 .. 2 . - -
Hima'chal P.rades_h " . Aoril 23,.1994 .. Nov. 30;,1996 3 Mav.25, 1998 . ' .. ., . .. 

Karnataka June 10, 1994 Jan, 31, 1996. 4 June 23, 1~99. 
. 

(Urban Local 
Bodies)/ July 30, 
1996 Panchayat 

. ' . " ' 
.. , ,. Rai Institutions . ,. ' ' ' 

. 
Kerala ..... 

' Aoril 23, 1994 Feb. 29, 1996 ,h .. .. --3c .. .June 23, 1999 ,~. 
'Madhva Pradesh .. __ , . June.17, 1994 ,June 20, 1996 'l • 'r.•-' -~'.4-. ;, June 17,199.9 

Maharashtra·· , 0
• l ,f'; -.:..·~ :Aoril ·23;--1994 .. Jan.- 31, 1997. '-1.- ;, .,4. ·-0 · , June,22, 1999 

· Maniour V' Anril:22,-1994 0ec.20; 1996 .. 
,, . ·4 .. -

Orissa · .. . , Nov .. 21·, 1996 Dec. 30, 1998 ,· ,! 4 1'"',U" If'' ~._,-:-
Puniab Aoril 22, 1994 Dec. 31, 1995 ·,, :·. - .' C. '2, .. ·.··b r;_' ,. '. 

Raiasthan Aoril 23, 1994 Dec. 30, 1995 3 Mav-7, 1.999 

Sikkim, ,Ju1v·22, 1998 : · ~- 'AUQ. 16,'1999 ',' ., ,, ... ( 2 ,, . jAua:16, 1999 

Tamil Nadu Aoril 23, 1994: Nov. 26, 1996 ,4' '' ,,, •Dec, 1, 1999c 

Trioura · ' ... Aoril-23, 1994 .1 Jan. 12,, 1996 i . '4. '1 'ii Oct: •29, ·1999' • 

. Uttar Priidesh •. Oct. 22, 1994 ' · Dec.-26, 1996 , .. 4 · Feb.<-25; '2000 

West Benaal : ' 
. -

Mai,, 30, 1994 .·, Nov. 27, 1995 .. ,;·3 .. ti '.·i;:-•.--1. 

Pohdicherrv - Miirch 1997 
., Sect. 15, 1997' ·.; · -": 5 -,~~Ti" l' 

Charidiaarh 
',._ April 1995 De: 31, 1997 ··-1 .. 

Delhi . . '. •, 
1 ', 

A&N·lslands 
.. 2 .. 

' D&N Haveli Sept: 8; 1995 ·,C,:o/(28, 1998 2 ' '• 

Daman & Diu 2 . , ... r ' 
Lakshadweeo 2 

.. .. 

Note.: 
,. . . " 

. .. 
#Action taken: 1 :' No act1o_n'taken; 2 = Report under cons1derat1.on of the State 
Government/UT Administration; '3 = Accepted; 4 = Accepted with.modifications;,5,= 
Information not available. · ' 

' 

. 
-
-
-
-_. 

-
-

. ' 

; 

0

-;i1-:· ~~; :· , ' I··./,'-..",,., ,r,1•-./.-; 

, - :1' 

. 

. ·" 

. 

:-· ' .. ' 

Jammu and Kashmir, M1zora[l1, Meghalaya and ,Nagaland are excluded from.the purvie-.y of the , 
Constitution (Se\'.e[lly-thiro Amendment) A<it, 1992., ·. , . , :, . . , . ' . <-· , 

• Ttiis was the first report to be fcillciwed by a report every six months. The Commission was - ' - . ,-- . . -
constituted for'three,years. 

j," . . ' - ' • ., ' • • - -· 

Sours~: Status of Panchayati Raj in s'tates.and Uni.or 'rerriio_ries of India, 2000. 
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4.20 Whatever may be·omission·and:commission committed.by the SF.Cs/their first reports have· 
b!)en successful in creating the concept of a·. divisible pool betwee"n·- the State and the local• bodies, 
almost similar to the pattern ortransfer of central revenue .to th_e States. ,?-t least in nil)e major States,, 
such as West Bengal, UP, Tamil·Nadu, Rajasthan, Kerala, Kamataka, Assani and Andhra Pradesh;.:' 
the respective: SFcs,,have recommended a certain! percentage of the -neteproceeds of:the_ total tax 
revenue of the,State:for. transfer to the-local bodies .. The recommen·ded,share :01 local bodies however, 
ranges fro'm as low as 2- per cent in._Assam .to nearly 40 per cent in Andhra'Pradesh. In some other 
States, certain taxes,have.been earmarked; a.~ertain percentage.of-the proeeJds from .which could be. 
transferred to the local bodies. Some SFCs have identified. innovative parameters .for distribution. of' 
divisible pool fund among different local bodies in order to ensu're horizontal eq6ity. · · 

• • • • • :· ' ' : : • ' I • 'I·' . 
4.21 • Experience- shows that some· corrective measures are_ necessary to make, the institutional. 
mechanism, of SFC more· effecUve and ·.purposeful. These, ;have _been qroLght into focus- by the 
Eleventh Finance Commissior\ (para·B.11.to 8.13) s!S w,ell,as by some o,t!)er:s.! S_ome,of the measures: 
recommended relate to changes necessary in the. Stat~ panchayat laws: In_ !some ,cases, exe9utive · 
interventions , would: be• ·necessary, But, _ there ·,_a(e, , few,. arec1s .. where morE;) . f.undame,ntal •change_s· 
in.valving Corstitutional amendmenJ,seem to be caU~d foi. These are indic~te_d !lelow: .. . /: :i , ;, _ 

, , .,· • ._ ..:. ·,· .. :.·,·. •, •••• ··1 ,··•~or· ;~;..··.•, <1\ .~•-. n· t - ' ,. •• ·,; ) •. ~•·1 ' _ _..,·, , • ·,, • , 

4.22 Sub-clauses (bb) and (c) of clause-(3) ot,ar:\)c!e_,,180,require th_e fe~er,al,Fin1:lnC!) __ Commissio_n 
to make its recommendations in respect of the Panchayats and municipalities "on the basis of the 
recommendations made by the Finance Commission of the State". The Eleventh Finance Commission 
found it difficult to work strictly within this frame because of various problems. It found that in some 
States SF.Cs were not either constituted or di.d: no.t ;-s.ubmit their reports. ';Again, in view of the 
'heterogeneity of approach'. of different SF Cs and differences in con_tents apd periods covered by 
them, the Eleventh Finance Commission found it difficult to form their opinion only on the basis of their 
recommendations. For the purpose •oi avqiding_ su9h, situ~tion in future and !:in order to enable the 
Federal Finance Commission to take a mac;ro-level view, the provisions of aiticle 280(3) (bb) and 
(c) may be amended. The words "on the basis of the recommendation" in),fhese clauses may be 
replaced by the words "after taking into consideration, the recommendations." 

~.-·.,~ : ~••·.:•: :·: ◄ ,- _- •.• : ',. ·.•· ~.·' ,.•:·, .,.·:-:, •• •.• ;r. .. _, ,: :. k~i- );•·· • ..,, 

,4.23 _. ,ln:s>rder,_to enable ,the Fede_,al-F:inanc,e C,9m,mission to give_ d~e weig_ht ,(o lh!l _rei:>o_rt's o,F_ SF.Cs 
for -asse~si_ng-th~};ituatiqn i~. each Stat_e, ,i\ js,, ne·ce~~arY, 1to _synchronize the pe,riodJ,_ c9vered, by. the 

' reports.,rif-. both of..them.- •The first generation SFC .reports made available• to the Eleventti Finance 
Commfssi~n We(e 'for,differeni periods of_time .. It wo~lc:! iiave.beeri muc_h better if ttie periods ~,civerect 
by, both . of. them were same or,- nearly the same. -Since the secorid generation SF.Cs l)as already 
S!<Jrted, working, it,will 'al_sci be creating ,the :same.problem for. the Tweifth, Financ:'e Commission.)deaily, 
the period~ covered by both the types of .Fii1ance Commissions ·shcnj'lcf· _more or· less tie the 
same. Presently, that part of the provision of ,clause (1) of article· 243-1 which calls for 
constitution ,of SFC at the expiration of every fifth year create problem to get the above 
objective realised. Hence, in ,line with. article 280(1), the words ''.or at such earlier time as the-

• ' ,_ ,~, .. -, - ·-•' ,.,. ,1 ., -··. '., • '. ,,f __ .,. 

Governor considers necessary" may be added after the words 'fifth year'. , 
' ' 

·' ••·.,.::·--j·• ,,:! • ,t:, ",~.' ,. •,•r ,.,· ,· ,. • ·, '[\·'• ·- ,_ ·,1,--, -
4.24 ; According to the information available to the',Eileverith. Finance Commission, so'nie States-for 
example, Goa,··Gujarat, Haryana an'd Sikkim ~.had no(iubmitted.to·the.respeciive Legislatures the . - . - - , . . . , . - . •. , .. • , ~ , r .• , . 
report on action-taken on. the, SFC recommendations, even after the lapse of.one year.or more after 

• • ' 4 ~. •· O<o • o < '-• r • •• >. ' ,,, o •· ~ ' • ' ' 0 t < R ] J, , 

the subrrii§_s)on ,of t~.e- rep(!rt. Sf?me_,States had. t_ak~~ 111ore Iha~. si_x morith~, tir;ie to .PJt;Sen.t, th~,actio~ 
taken report (f.T.R). Some St_at~.s (for e~pfTlple, ,";'.e,st ,B~ngal)..t9ok_ about fc;i,yr .year~.- to. ir:nplemen_t 
partially the SF,G.,recommendation. While, it is for the State Legislature to ensure that the Government 
implements fully· what it .assures befo're it,. there' has. to: be Constitutional ,obligations for placing 

'"' • I • . .J • , • • • " ' I I , , • ' • ' ' ' 1;· i • • ~- , I . . 

the ATR- before the legislature within .·six moriths' or so after the submission ·of the report. 
• • • • ' _, • ·• • • • : , • " ' ,, • • ,, • , .•..,' 1 \ a\ ,; I , · , , : :, _ 

Clause (4) of_~rtic_le,:243~!,may,fle';Jdto be,arn_en_~e_~_a,c,;ordin_glr,_,, _:, ,1))'.,:, r,,, ,. , ,, 

/ ; r. , r .· ,. ' '.' . ' ' ' '. ' .,, ' . ' 1· I j . l' s ·-~ I I ' , -~ .,., r. ·. ,. -· - ',\ ' . ;,, I ' 1 .• t ,., • • 

4.25 Ta~~s ''.on professipns,' tra9_e,s, ~allings .anif" erriploy\rJenf: under'. articl,e g?6 ·. has'.',bee,n'. a 
traditi,oQa) so~(cepf revenue, for -t~e. local bodies .. ,(~f late, the(e is; hpwever'.,~Jtena~ncffor ,the, State 
Governments .to take over such powers from the local bodies). One of the inipedifneints in .generating 

• · ., , , , , , -~ • • • • • • , ,, ; I ,' , '• , ,.1 ·,' , / I ; ' .~ , • ·-
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substantial revenue from thei" levy and collection of this·tax .is that the upper. ceiling (presently, Rs.· 
2500. per: annum)' has been Constitutionally .fixed (s11e article 276(2)]. While there is a• need for ,fixing_ · 
the upper ceiling •of:the ·lax ··centrally .in order to avoid the .charge of :double ·taxation on 'income', 
Constitutional'provision for 'this is unnecessary and trouble.some. For long, the upper ceiling remained 
at the unrealistic level of ijs. 250 only because ofthe rather difficult. process involved' in amending the 
Constitution.-·lt ·would be ·better to :change this provislon"ana give the necessary legislative 

. power of fixing upper /lmlt:to' the Parliament. The words !'district .board, local boards or-any-
other local authority". as mentioned In 'clause11(1) and (2) ·of Art. _276 may·be suitably replaced 
by the word11 "Pimchayats·and Mun_lclpalitles•i . . •; · : 

4.26 Now-a-days, the local· governments are qeing encouraged to t<1ke recourse to borrowing for 
financing asset-building and/or remunerative·projects. Some Municipal Corporations have been given 
power even to go t6 the capital market.·The Panchayats·.of West Bengal are permitted to borrow from 
the financial institutions, subject to Gove.rnment appr6val:With·the role we are envisaging for PRls·in 
the governance •structure; there' lif no' reason" ·as_ to' why· the. borrowing power should not. b_e 
Constitutionally given to the 1Pahchayats, ·especially; the Zilla Parishads'.'.:/ri chapter,//, of Part XII of 
the Constituti,on, a ·new:article may be ·added·to_ allow the•Panchayats (and-Municipalities) to 
borrow from the State Government and financial. in11titutions. The zilla parisha'ds. may, in 
addition;" be permitted to borrow from'the capita/'in'arket. - · . : s' . · . ._ 

• - _.. I . I 
•'' ;i" -!" 

.·' :. ' ,; . 
• '. f .•· 

,-;_ . - . 

· Planning ·Process 

., 
5.1. · The 73•• and' the"74'" Co'nstitution 'Airiendinents have"soughf to initiate -ii' process of 
dece_ntralisation in respect of developmental planning as well as•implementation. This becomes clear 

, from 'the prcivisicins· of-articles '243G, '243w··and.243ZD.' Vide article 243G,' the 'state Legislatures are 
giVen' specific direction. to frame' laws which wciula c_cihfain provision for the "devolutiorr of'powers· and 
responsibilities upon ttie Panctiayats at the. appropriat~ leve,l".-with iesiJect-tci (a) "the preparaticin. or 
plans ··for economic development and social -justice" and (b) "the·. implementation of schemes "for 
economic develcipmeht and social justice as mafbe''eiitrusted tci thein inc:IUding 'those -in relation· to 
matters·: listed in the _E;ieventh Schedule" (emphasis added). Similar': provisions exist' for -the 
municipalities in article ,243W .. : ,. ' ; ·:• ·· - ·_ .. · ·. · • · · .- ' ·.·., : -·- · · 

1, ~ ' I \ •• < I '. ! ' .••; f 

Decentralised ahd Participatofy Planning: Th~· Cons·t/tutional Scheme 
. : .. . .;,. ,, ,;.,. •): .,~l-'..', ,· _ .. , ... 

5:2. .Preparatior.i of plans seems to be. tt\e original function of Panchayats (and _Municipaliiies). If 
-this is so:' implementation of sc~erries arising out of·sych '·plans should. also .fall i!l ttiat_category; even 
thciugh it is not' explicitly mentioned in clause' (a) of 'article '243<3.: ~uch:·iriference is logical since 
planning becomes merely'·,;1 '''wish list'· arid;' _iherefore,' a - useless'',_Eixercise, ': unless _it can be' 
implemenied: ·1r cannot be ttie 1rifention of ttie 'C'onstitution to entrust the ·Panchayats witti. a' useless : 

• • • . ,. - - ,. . ''"• .,- 1 • , ' \. ' ' ' > ' • • • J., ~ . 

_ exercise. The ·subject of iml)lementation· is' brought ,in clause· (b).' · Does· the 'provision •in. this clause·· 
m·ean 'ihat ttie Panct\ayais are entiilecl to in\pfeinent'orily subh s'ch

0

emes (of the Siate Government) 'as 
may' be' entrusied' to'them?' In tii"at case;· the Parictiayat•s· role wiil be restricted .lei thafof an· agent cif · 
State Governri'ient'ohly, ·•so far !is imi11ementation of 'ilevelopm'ent 'scheinetis; concerned: But, that' 
certainly' is not the intention. The Cori'stitutio1i"has certairilY given to 'it'1e Pan~n~yats' implerrientaticiri11 

responsibility· of bpth types of ~ch~h)J!S .• s~hem_e~ origil)ally' conceived by the Panchayat~ in the . 
process of preparaticin of 'plan as well 'as schemes of the State Government 'implementation of which . 
may be decentralis.ed. Sub clause' (ii).of,clause (c) 'cif article 243VV'is more· explicit and refers to botli· 
'original' 'and 'ageric:/functioris of njunicipalities'. T~us, article 243G ·read\Vith· the EJeventh 'Schedule' 
provides that (a) the· Panchayats ~ill make plans for economic development and soci_al ju~tice, (b) 

. ',,, 
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implement schemes and perform other functions arising out of that plan, and (iii) implement schemes 
as may be entrusted by the State Government to execute: -

5.3. · ,ft seems that·by decentralising the developmental functions, the Constitution seeks to.correct 
two types of weaknesses of the· country's m~cro-level development planning. Qne relates to the 
mismatch between growth and equity -resulting into unjust treatment tci · the .weaker sections of the 
people. The other is related to the absence of inter-sectoral coordination for pursuing a common goal. 
The Panchayat-municipality system is expected to contribute towards removal of both of these types 
of weaknesses. · · 

5.4. In the mandate given to the Panchayats and the municipalities, the coi:icern for social justice is 
noteworthy. 'Economic development and social justice' has been set as the goal of their development 
plans. Read conjunctively, the mandate is to pursue the growth and;: the , equity · objectives 
simultaneously. How to make if happen at the micro-level of Panchayats and municipalities, when, 
with all the resources-at their comnJand; the ma·cro01evel planners tiave· faiiJd to achieve this? The 
chances of promoting social justic.e brighteri only when the victims of social ir,justice .are themselves 
enabled to participate directly in the planning process. Participation of t_tie weaker sectio9s of people 
becomes easier ·at the micro-level of Panchayats/municipalitie~.- But, !)Ve

1h at these levelp., the 
marginalised people may find it difficult to register their voice. Hericei the Constitution ·has provided for 
safeguards. Firstly, the gram sabha in the case of gram 'Panchayats and wardl committees in the case 
of municipalities have been given Constitutional recognition and the State ~egislatures h_avEJ been 
empowered (and, perhaps, also advised) to devolve power and fun'ctions to them. Secondly, the 
Constitution has ·provideq for reservation of seats and posts_ of chairperso~s for women and 117embers 
of SC qnd·ST people, so tliat they can have access to·the power-structure of the local government 
institutions. Thus, ·the· Constitution· intends to usher in a. regime of particjpatc)ry planning at different 
levels of Panchayats as well as at the municipalities to .remove the hiatus betr,,een. del(elopment and 
social justice which unfortunately has taken place in India's top-down planning process. 

5.5. . By-~an~ating the Pancha~ats to perfo;m pl:nning func;ions the Cons~itution ha~ al~o tried to 
ensure institutionalisation of the conc·ept of_ 'area plan' at the micro-levei which fill form building blocks 
of the macro-level planning at the Sfate or national level. The 'area plans' fir" holistic plans for given 
areas ana they cut across· the identities of individual sectors. Such plan aims at ,horizontal 
coordination of different sectors in order to pursue a common· goal. This go~I as determined by the 
Constitution is economic development with social justice. It is evident that alohg with the participatory 
nature of, planning process, the Constitution also aims at 'area plaris' for optimum inter-sectoral 
coordination. Both:of these objectives·are meant to remedy the shortcomings of the country's macro
level plans. 

5.6. A question may arise as to whether planning at,each of the three levels simultaneously will 
l~ad to "duplication of efforts, since area of a Panchayat samiti overlaps with that of a gram Panchayat 
and similarly the jurisdiction of zilla parist]ad overlaps w!th that of Panchayat sktmiti. If the principle of 
subsidiary is applied also in the planning function, the danger of duplication m~y be· avoided. Thus, a 
plan prepared at the level of PanchayaJ.samiti would be. consolidated plans of all gram Panchayats 
under it plus some additional fea,lures which can be conceived/performed only at that level. These 
additional features may consist of (a) interventions that cover more than on~ G.P,; (b) projects that 
require technical' expertise of superior level not availabfe,at GP, and last, but npt)east, (c) jnterventJon 
that requires an over-all view of an area larger than !hat of GP {for example, developing market 
facilities). The last point is, important, because· as planning area expands from village-level plan to 
gram Panchayat pJan, gram Panchayat plan to Panchayat samiti plan, Panch~yat samiti plan to zilla 
parishad plan, localist view has to gradually make space for taking a wider view. This is the way how 
peoples' perceptions and local needs or aspirations can be integrated with thej technica·, requirements 
of plan thfough participatory multi-level planning process. It is feli that the intention of the: Constitution 
is to institutionalise this process. 1 ' • 

5. 7. In. construing the provisions relating to the planning function containei i~ article. 243G in the 
manner shown above, certain inferences had to be drawn: But, such inferendis, a·s will be seen, are · 

! 
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G 
' qui_te logical and harmonious, if the various pro~is_ions relating_ to people's participation in.decision-

making· · through gram- sabha, reservations for, _w,om,e.n ·a,i;id. ,members of SCs//'3T!l ,i_n; Panchayats, 
assignment 9f planning function to the Pancha'yats·, inter-linkage with different tiers of P.;inchayats, 

. Constitution of State Finance Commission and .inclusion of Panchayats/ municipalities-in the terms cif 
reference of !tie Federal Fi~!]nce Cornmissiqn - ·a11 'aie ·~ons_idere~ logether. There is a,clefinite pattern . 
and this pattern •has to be·l<ept in mind.for logical aric! J-ia~r'nonious construction of article 243G and 
243W. Uniortunately, no Siate other ttia'n t~e' State_'9(.Kera1a· has ,sh9wn 'p91itical will' .to:translate this 
Con'stituticinal scheme ·i11to reality. ThflY have taken refuge unde~ the non-rrial]datbry and, at times, 

· vague iiattire of the provisions 'in which' the·Coristitutiori has·expressed its icheme of decentralisation 
of development functions: 

,, . 

District Planning ·comm_itt~e 
' -..- . " I ,•) I,! ' " • , '·;'\-" ; ! , - •, • 

5.8. The harmony in· the plan·ning process. ·as noted .above, however; breaks down when one 
considers· the pro'yis)9nsjelating)o':Oistri~t "7lan~ing· c·cimrnittee.'(DPC) 'urder_article.-243ZD:. The very 
ide_a: of ·a committee "outside ·the institutions, of self,governirient is incongruous .with- the. scheme 
eiaborated ifi 'Parts IX and IX A of the··constitution.' The anomalies it-has creaied·will be• examined in: .. ·-~--- ~ .. ' . . . . . . 
the, f(l!!Pwin~, parag~aphs: , · , 

~ . ~ . - ~ 

Non-elective .charac;:ter of DPC ,. . : •: 
- . . - ..... "' . . . - ,- -- .' , . . ' . ,' 

5:9. 'DPC i~ _ _tf)e prily b9dy in, the,dec!lntralisation· scheme of·the,_Constit_4tion where ·at. lea,st one-· 
fifth of._!he total members. ·can' be nominated. Since the manne'r of choosing the chairpersoQ 'of.the . , . : - ~. - . ~ . , r . , - ,_. . 
committee ,has been left'to be 'decid~d by,,the State•Legi~lature, the,e i_s rio bar in f)laking one of the . 
nominated tnember5'also to be.the chairperson. In fact, as ma11y as:six·States. have-taken the liberty 
to nominate a minister fo head'th'e.c:'qmmiltee·'(see iatile 5.1), thu·s undermining the'position of the 
elected members of ,PR ls and l')iunicipalities,:including, th!cl-Cbairperson of zilla parishad. Nomination is 
a. conveniiibt tool which may be used by. the' regime iri -~onirol of the State Goveroment for political 
expediency and to load the committee with the political,hea'vy iv.eights to we.iken the role.and_position 
of zilla parish.ad. DP_C may thus emerge as. a ,strong power-centre, outside the PRl-municipality 
system. This· carinot definitely be the. intention of, ihe Constitution. In ,Madhya Pradesh,· DP.C has 
been converted•into what has .been brandfshed as "district Government - ·a Government of the district. 
but,_riot ?ccoyatable !o.·the ·peopl~ qf the di~ti(ct'. DPC ·has :not..been constituted ev<Jrywhere. But,· · 
where it has ,been constituted, distortion .of various kinds are coming to-surface ... In Jamil 'Nadu; for : 
example, law ·provided ttiat the collector would be the chairperson of DPC and the chairperson of , 
district Panchayat' its vice-chairperson. After. protests were lodged against such a pi,eposterous 
arrangement, th~ . cjecision ""'.a9 reversed and th~.- chairperson of zilla parishad was made the 
chairperson of the corrm((!ee:_,_ . 

' ' 
.;f~ble ,5.1. 

Status· of,·0PCs iri' differenl St;ites 

. 
" (As on Januarv'2bOO) .. ·. 

SI. No. .Name of the State Status· C 
. 

" Chairoerson· ,:· .. 
1: cAndhra Pradesh· 

,, 
Not constituted _;;. ' .. .. . " 

2. Assam. 
.. 
'' ' .. Constituted· .. Zila Parishad (ZPl Chairi:lerson .. '' 

3. Bihar· ' ,. .. NotCciristitutea ' 
. 

' --
4. Guiarat ·· ·' . t' Coristituted · 

... 
Minister ' 5. Himachal Pradesh'··· Constituted 

... 
·. ZP.Chairniarson .·, - .. 

6. Karnataka 
•., , Constituted ZP C-i1airperson 

7. Kerala . Constituted ZP Chairoerson 
8. Madhva Pradesh Constituted ;;. Minister 
9. . · Maharashtra ·' · Constituted . L Minister '' , ' 

. . . 
' .. .. . 
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.. ... 
.SI. No.- ·1 Name.of:the State ,,_.i· 

' ·status Chairi:ierson }. ~., ; 

10. : . . Orissa -i' ' Constituted.' · '. Minister ,., 

11. -Punjab :' { •-: ;. Nb Provision in-• ' 
,, .. -.. 

'· 
.. , " . . , . ' Earlier Act. ' . .. . ' 1 ' -- -.. 

- . ·, • Amendinen_t is, . : ,·, •': 
, ' . -.. " ' . ••~•. I •• _i ,. . ' ., •· 

' . •'••:,: . '., · beino. considered '. ., ;, ,, 
" 

12. Raiasthan ' 
Constituted ZP Chairoerson. 1' .. • 

13. Tamil Nadu Constituted E!i!rlier District Collector, ZP 
I •'·· • ., ' 

,, . - . .. 
' 

. ... .. .. -i. ~\ ,: . ·• •' .. · · Chairperson ·by recent · ·' 
., ... . ', " : : , .• , : · ·amendment - ' ' 

14. \ · .- :•Trioura .. ,, :, ) '• 
,I Constituted '. . . .. Minister 

,-, 
" .. , 

15. Uttar Pradesh ' ," ' 
, .. 

· 'To be Constituted · ··Ii ,-,. Minister '' 
16. West Benaal Constituted· "ZP•Chairoersori · ·', " ·-
Source:·Netwprk Update, January 2000., 

, 1 ' • ~" • ~' '• : I I - 1-., r1..- • • -

,Pan'chayat.plan_ vi~,a-v'.s ~~rs p-l~n--- ' •·: . 'I '·. :. ·: I . . . 
5.10, The task _(?f, opp,. ,,JS,, pe~. articl(;l: 243?'.9, i~, "to C0QSQlidate -_tt)e, -Rlaps prepared by.-, the: 
Panch~yats a_rid_the_ mu.rlcipaijtie~ i6. t_ti,e. distri~t a_n\J _tc{:J?reparfl ,.i. draf\ plan'for.fh_e district a.s a·,yh_ole'.', 
Th~ draft ,P.la[l_ so ·prepar~d~v,:i!L t\a_ve,. lo,s, 9,e: forward,ed . to. tt]e' 9tate · G9•;.E;irnm1ii:it, Qb'-'.iqusly- for its 
co~sideration a~d approval, _;.App~r~ntly, tn,,e,(e is. a ,cootradiction-?~tween, thi~ •provisi_orr and that of 
article . 243G and 243W. that mandates., Panchayats ·. and mumc1pal1l1es respectively to prepare 
substantiv~ pl~ns fqr, ecpn~~ic: de_yelopl:)e~! a~c( socia'I 1justicec' As. note_d, e<1\~'fer, .these are_ final a~d 
actionable .plans. ~There cannot, be anything, tentat_1ve abo.ut them.: But, ·: hen these.- plans.-get 

. consolidated ,at ttie''oPR i,ey:E,l,;'.ca'n. ,ttiat ~(.the b:3sis ?f § di~trict :pl~n: w_hiqt]' is: not, fi~al,. but only, ·a 
'draft'?. l(tha,t is_ tt,e m,efl_~ing,fb~~~yed.,_;(.he_n;t~e hug~ exercisE, _in~.olyin_g _all; t~e.gram PanchaY,als, 

_ Panchayat sam1t1s, , m,t,m1c1~alt,l1,e.s, 1ric;!ud1ng Jthe1r;, war~s upto z1lla:, p~nshap become_, mfructu,ous. , · 
Moreover, 1f the .plan .which 1s to qe'prepared-from ·below through part1c1patorl,..process 1s not treated • 

' ',. ' • ' • ' • • ' ' " ' , \"·' " • • ~ . ··• ·f • • • 
as final, but".~flly; _as '.dr?ft'·. \hen this,'will ampunt to an· assult on ·f~e dem~SffJljc0proce~s its.elf. This 
cannot be the inte~tion of -th_--e co;n~titqtion. It is_, ~ontradictory _to Ifie letter ard- spirit of:.the variqus · 
provisions. of Parts IX and.1Xfl 9f t~e C(ms\itution. ' : · · , : , ' I' • ,,, ,, , , '. - .-. •' 

:, • 1 ' • • : ' - ' • • • .- ' •• ·• _f)' • 

5.11. ,A rational and harm.onious construction of the 'provisioi:i wouid be Iha t~e plans prepared at 
the variol!s levels o!, ih_e, PRJi,,'m,ur,icipality sy9tell) ,are fiDal_ al]_d a~~ ~.I.so ,to,p~ irpplemente~ _by them.· · 
They would pass on to their.respective higherJevel.bodies those eleme~ts.ofthe,plan which could not,: 
be._ executed,":be'ca4s~· 'at tb,~ ;·90:n.~traints ~irrr~speft;9f jurik~iction·,, lack; otl t~chnical ~xpertise or 
financial/<jd_ministrative_,resol)rces:. _ The s~0.calle9, '(/raft'.' s,tatus, o,f \he '.dr~f!- dE;Vf!lopr:nent :Pl;;tn for the 
disl!'ict as a wtici{e -can lhf:I) refer to only}ho_se,iesipfiary ele~r?ts:.whlcht~e ·zilla_ pari_shad .9r ti)~ 
municipalities. could nor execute for one reason· or the· other.,, Jhese .may. be considered .to be 

r .' • • , • , • • · -'-. • ' ~· I•{ < •• • :.• I ' - - l ' •I, , ' • • " 

constituting the, draft.plar .. ·, T.hltfE:lS\ of the. plar, of,,the ,distri~t. c,m;i_sist!ng of lo~aUy actionable- plan~ of 
_the PR_ls and the municipaliti13s a_r(j final. .. if i_i be authoritative, slic_h ,a c_ol]_struyt\on of arti<ile 243ZR _h~~
to wai\/of :a jt,Jdici~l.ve_rd)c,\ ... T-(-II ,lhe_n,,,~ne ha,s to :1/ye. with t_tfa; gf pss aromalX ,unless, suitable 
Cons_t1IL1l19_n-i3mend_ment1sn,ade.1 ., . ·,t, , , , :t • ,•,•, : , , . ·, 

' ' ' • • • • '., ~ , ' ' ; ' ' :, ' '~ ~i: ; : •,1, •': I• ' • ., ~ 
Jurisd1ct1~nalcopfhct,~.~·.! .;.,, . ...-,.,•,,:.: .... 1. 1

1
1;, •• __ ,,:·.~-: 1 , . 

1 
'; .•i ·\· 

5.12 .. DPC is to inake tii~l;, (Df~tt-or oth~~is~) f~r iii~; distri2(~{1 wh~le.lzma Parish~d's bi~~ is 
also for the whole district, but restricted to,ithe rural ar~as. Since in most districts more tlia·n ttiree
fourth of the population re~lqe,, II'), rural ~rea.s,.,t_he P,lan prepare<j_ ~y tllE;i ,zilla p_arishad will .cover
practically t~e whol~ _district,'.'barring _a f~,y '.ur~a~·p_ocket~. T:,'lo :authorities, fo[ the same fu~c!!on not 
only go against the, canons .of prgamsalto_n. pnnc1ples, but. also pose a constant source of dispute.on 

. account ofoearly.Gommonj(irisdictional boundi:iry. · · 
DoubtfuJ'!egitiniacy ,:;; :· - •;· ' ·. • · _ 

~ " ' ' !,;. • ·•-~• • I 

l 

. ' ,_-r 
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5.13. Members of the DPC are partly nominated and partly indirecUy elected. To whom it is 
accountable? It is not accountable to .the local ·people. It is also riot accountable to the. PRI" 
municipality system. Yet, it has all the possibility of growing as an alternative power centre. The case 
of Madhya Pradesh is an instance. II has also the possibility of confrolling the fund-floili to th·e 
Panchayats and the municipalities. It may also be given power to monitor the activities of elected 
Panchayats and municipalities, as has been done in-the State of- Tamil Nadu. In a democratic 
framework, such exercise of power by a non-eiective body over the elected. institutions is certainly not 
legitimate. 

5.14. It requires_ to. b,e nc,_ted that neither the national Planning Commission nor the planning boards 
of the States have been Constittitionalised. They remain as parts of the national and State 
Government respectively, even "though they may have been given at certain times a measure of 
autonomy. If that is so, what was the urgency or necessity to give Constitutional st,:itus to_ the Dl?C? 
The logic is not clearly-understood. 

Institutional mechanism for rural-urban integration: 

5.15. Only significant role that may be played by DPC in the existing framework of PRl-municipality 
systern is one•of rural-urban integration in the preparation of district plan. The Panchayats are for rural 
areas and, the· municipalities for urban areas. This ii:istitutiqnal arrangement may work at the .micro
level of village and town. But wtien it comes to the level of-a district, the distinction disappears. A plan 
for the whole district has to combine both rural and urban·,areas. In Indian context, district is· 
considered as mesa-level, but there are many_ districts· in the _country, the populat_ion of which· may b~ 
more than that of a small sovereign State: Planning te'chnique applicable at the·micro-level ofvillage 
or small town will not suit planning exercise for the whole district. Many functions that towns perform· . 
as seats of industry, trade and. commerce, provider of services, higher education, communication, etc. 
have to be taken into consideration, even ·while· a district plan aims at economic and social sector 
development of the rural areas. Similarly, planning for urban areas has to take into consideration the 
situation of the rural hinterland ihey serve. In article 243ZD (3) (a) (i), the Constitution recognises this 
problem and gives the direction that in preparin'g development plan for the whole district, ihe DPC 
should give due regard to the "matters of common interest between the Panchayats and the 
municipalities". Since the zilla parishad which has a district-wise coverage caters only to the rural 
areas;· necessity of DPC has arisen. ,. 

5.16. The problems with an .institution like .that of DP9 have b,een discussed earli~r and it has been 
s_hown that its position is, rather, iricongruou·s witfr the pattern 'of decentralisation sciuglit to be 
institutionalised through the PRl-municipality,system.:, Its role in coordination, particularlY. in ihe matter 
of rural-urban integratior:i in the district plan, is recognised. ,But, for this, an institution ·like opc·is·nbt 
absolutely essential. This task can be· performed· at the level of zilla parishad by· expanding its 
jurisdiction to the whole district. It may be conceived as the institutio.n of self government for both rural 
and urban areas of a district. In that case, ZP's· members would be elected by the people of the entire 
district-rural as well as urban. Under such a scheme, rural-urban distinction among local government 
institutions will remain for individual municipalities and the Panchayats upto the intermediate level. At 
the district level, this distinction will disappear ·and the local government institution at that level will 
represent rural as well a_s the urban people. • · 

5.17. If the jurisdiction of zilla parishad covers the en)ire district, the mandate of preparing the 
·district plan may be given to it. This plan will be an integrated plan for the district ·as a whole.combining 
both rurai and urban areas. · · · '· · 

5.18. There will still be a need :tor a body like DPC. Firstly, experts' advice has to be made available · 
to the elected representatives of ZP in order to enable them to make sound judgement on 
developmental policies and programmes. Secondly, involvement of State Government officials will be 
necessary in the preparation of district plan, because, even after decentr~lisation;_the l[ne d_epartments 
will have to retain with themselves some functions to be executed fully or partially within a district. 
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These relate mo$11Y to the projects spread over more than one district.or which require expertise .and 
organizational strength of high degree or which have implications for the State as a whole. DPC may 
be formed with experts, Government officials and activists/so_cial workers, but it should be constituted 
by the zilla parishad in accordance with guidelines in the State Act. Its tasks will _be (i) to prepare draft 

· district plan after consolidation of the individual plans of· gram Panchayats, panchayat samitis and 
municipaliti~s for consideration of the·ZP, (ii) to assist the Panchayats and municipalities to prepare 
their"plans, (iii) to coordinate district planning exercise with that of the,State Gbvernment. The details. 
of the constitution of DPC may be left with the respective States: There may b~ .an enabling provision 
i~ t_he Constitution. fv1Ps-and MLAs of.the district may be associated with the DPe, . 

Constitutional reform: 
i 

. . . . !'. 
5.19. The jurisdiction of zilla parishad should be the entire plstrict combinirjg .both rural and urban . . 

areas , 

5.20. Planning shall- be an obligatory function of Panchayat at all liivels 1

1

~rn;t ;he municipaliti~s. 
District planning shall be the function of zilla parishad. : ·, . , _ · • , 

5.21. Dis;rict Planning Committee should b~ c~nstituted b; ;th~ zilla parishad in accorda~ce with 
such guidelines as may be providec;J in the· :=;tale Acts.' Members of the DPC may include experts, 
MPs/MLi'\s, official~ in , charge of, State . 9r. Central Governm;ent functio

1 
s within the di~trict, 

representativ_es of Non-goverr:m1ent~I: prganisations and social workers. . 

CHAPTER 6 
/ 

Gram Sabha 

6.1 The significance of the concept of Gram Sal;lha, as a bo_dy of ali' ad~lt p~ople of the village 
does not seem to·have been fully grasped. It, therefore, receives a·casual treatment in the State Acts. . . . I 

. . ' ' 
6.2 The gram sabha is not conceived as an _organiz,ation that is required \o perform certain tasks 
in order to realise.specific goals. It is a forum for registering 'voice''of individual citizens. in the process 
of decision-making on ·matters that affect their' lives. Herein,lies its ,uniqueness! Our democracy.~ like 
democracies of all large countries -~ .is based on the principle· oi repres·ent~tive government. Gram 
Sabha is the only forum where people can.take part in -'direct democracy'. It cali b·e used by the people 
for collective-thinking. and over-seeing ,as well-as participating !n th~ ,activities 6f, gram Panchayat. In a 
more practical sense,.it may conduct ·social audit of gram Panchayat, takejcollective decisions on 
village-level plans, collaborate with gram Pancrayat in'. implementi/19 :its p'rcigra/nmes. A vibrant gram 
sabha has the potentiality of realising the yisio(l of participator:y,go,yerhance at.least at the level of the 
village. , , · , i : . 1 • j 

- .· ! I , . 

6.3. ' Article 243A stipul9tes that "gram ~abha may. ~xe~cis~ 's~ch· po · ers. and perform such' 
furictions at the village level as the' Legislature of a State may; by lkw ,provide"! The State Legislatures 
have, by and large, provided it with only:a peripheral role. In most-bf the State Acts, the jurisdiction of ' . ,. -, 
the gram sabha covers the following: . , · . I . 

• To consider matters relating to the annual administration report, t~e annual statement of 
accounts, the budget, the report ori development works, etc. of the gram Panchayat; 

• To discharge such functions as raising voluntary C\Jnt(ibution, promotiAg unity and harmony in 
the village, adult education,. identification of beneficiaries, etc. 

1 
., 

' 
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Some States are. experimenting with the idea of giving wider powers and functions: An amendment of 
Madhya:Pradesh'.Panchayat Act which came into force on 26th January, 2001 has· given a range cif 
fu"ncti6ns·to the.gram saliha. To discharge these-functions, there shall be eight standing and·other·ad 
hoc committee~:· Kei"ala -has· involved gram sabtia in its people's plan .campaign. West Bengal .is 
considering introduction· of- a model of participatorY,;planing · under which. the gram sansads (roughly 
wards of·gfam·Paiichayat). will play a substantial role·in preparing gram-Panchayat's plan>The gram 
sabha·s of. Orissihintl Rajasthan have been given'poi.ver lei approve'lhe GP's plan and budget. 

- '·.· ' . . - ' ' ,, . ' - . 
' •• , • ' ', ..,• • ' ~ • , • • , • , - } _, ~ f~ I_.. ,. , f • .• :_, .:- • • , 

. 6:4. ·c Barring exceptions,' the gram. silbh'a. in :most States' is treated. ·as a f!lcommimdatory body. 
Common ·people naturally do: not find interest in-attending· its ·meetings .. 1n· m·any States, :th_e· gram 
sabha meetings a·re not held regularly. Since Ibey are given only the power to recommend and.'no 
power to approve what the gram Panchayat seeks to do, the Sarpenchs are under no compulsion to 
treat gram sabha seriously. Either the meeting would not be called or tlieir recommendations would b·e · 
ig~ored. 
'I,.,. •. 

6.5. Experience of the last eight years of the post 73rd Constitution amendmeni°phase shows that 
gram sabha is yet to emerge as. a forum where common people can participate in the process of. 
collective· declsion-making'. A 'major reason for·this is;. of course;- the nature· of. pbwer~relations 'thai 
operate in rural society under which large sections--of people remain-in a disadvantagea:positio·ri · 
because of their low!lr social 'or economic status. At the same time, the political empowerment that .a 
fcirutn'likei-gram sabha confers to-the-ordinary men·andwoinen can· goia long way in:removing caste; 
gen9er ·and· class· barriers' that stand in the way of their participation in the process, of: collective 
decislon-rtiakirig. F:or tnis to•happen, the gram·sabtia its~lf has to be made powerful. It has to'pfay·a 
vital role ,in the functioning of gram· Panchayat. It should norbe reduced to a· decorative forum to make · 
recommendations only. It ·has to be given substantial authority to influence the functioning of gram 
P<jnchayat effectively. · 

6.6. Since the practical situation differs from State to State, it is not possible to ,;,ake Constitutional 
provisions on the specific functions and powers· that should be given to the gram sabha, but the 
Constitution should explicitly indicate its intention to a/low the Gram Sabha to play substantive role in 
the functioning of gram Panchayat. · 

CHAPTER 7 
' ' ,_ 

Pers~rinel Sy~tem 

Self-Government and· its Hu mah Resource 

7 .1 An instiiutiori of self:government must have •its clearly: demarcated-field· of activities·,' free from 
outside interference','!inancial capacity and autonomy-to perform these activities, as also the• powe'r to 
recruit and.control the'officers' and other' employees required for managing its furictions. Staff is· a 
resource that a'n ofgan[sati5m must possess to perform 'its day ,to day activitie.s ·and execute its 
decisions. Access to and command over the human resources are therefore an essential element to 
mea!5ure the kind of autqnomi: that an institytio~ of self-government enjoys, Judged from this, point, the 
Panchayats present a disquieting picture.' It is':necessary to note that-Part .IX and Part IXA.of the 
Constitution are totally silent' about-this vital aspect of-institutional autonomy .. Failure to address tlie 
human"resource issue 'has ·definitely affected the growth of Panchayilts as. self-governing 
institution. ' . . ,,'. '' _,'. . . . . 

7.2 · There are three varieties of personnel system for the local government institutions in India 
namely: (i) separate; {ii) unified; and {iii) integrated. Under , the separate system, ,each· local 

-< • - • • > I '. ' ,' • • < • ' • • 
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·govirnm~~t unit.has full-i:ohtrorciver·matters'co~cerning rJcruitme~t. control ·a~ci·disci~lin~ of.its siaff . 
. Under the·•unified system, State0wise or-region',w1de common ciiHres of'some or all ·categories of siaff 
of local government are co~stituted. Such cadres are.fully ,i:nanagf!!d by the, ~t!')te· Governments., In the 

· integrated system,-the·state Government'employees'arid the'•local gcivernnient employees come from 
the coniinoh' caare ·fnanage·d bf the State ·Goilemmeni. ·jfis oriiy'ip.sep#rate system, that the loqal 
government institution tias tota1-,c6ntfol''oiter·'1tir staff. 'If\ the' other two ··sysi~ms, it has· no poweriio 
recruit or' to' i:iismiss·its staff and:'even 'iri ttie·day-fo,da:;, rrianage!Tlerit, ·its ·pow.ed6' control persol)nel is 
severely limited Jn'the unified system: an'd negligible under the integrated ,sys'tern .. · . . .. • . !.' . 
' . ; '!t-,- ... \ •' ,; ·-: ._ .... ,~~- .--·~. : '. _·' -~ .... ,," :.' _, -\~·.::1[·::·1_ \ . - : 

· · 7 .3 --: Ideally; :a"self-goverriment shbuld have separate personnlll syste_ni. It is significanrthat even 
the local self'governrnent'institutions' with limited' powers ihat came into' existe'hce in ·the wake 'of Ripon 
Resolution .of• 1an:·namely ttie Municipalities, District Boards' and un'ioh Bo~ids;' .enjo~ed. pracUcally. 
lull powers in respect ohecruitment, co'i1trol and· discipline of·lheir ·staff.'The'.pres'ent cla'y'municipalities 
are,· by and · Iarge, ccihtinuing ihaf'traditiori, even· 'thollgti the fr autqnomlin i r~sp·e:ci of person'nel 
man~gemen\. h?s. been serio_usly circumscribed by· their dependence, in :m'.bst States'. ori the. Sta!e 
Govern~ents which are_paying staff salaries and ;;illowan_ces. The __ P,R,ls, o~.lt.h_Ef9ther_ haQ~,-.have .. to 
depend • upon.::the ,-Govefnmerit' officials· for· staff- support~ whateversmay·.;be ·the. organisational 

' • - . •. • • • q • ~ - ··• . • - '• • •, - ,.,.,~ ,J 1 ·• ·• ·, • ' • ' . ' . 
•· arrangement - unified or integrated. ln'·!lO_Qle States, the .Panc~ayats haye been given ·p_ower to crea.te 

posts or .. io 'recruit tl)eir -own siaff upto. a_ certain level. But in;°ihe 'absence. 
1
~f :fi~ancial. sol~ercy. this·. 

power remains grossly under utilised· or nori'utilised.'B_efore we take--up'the)ssue.of reforms in PRls': 
personnel ·system·;: it will be worttiwhile•to take stocK the situation· as:if cibtain's iri\aifferent States. · .. 

. : i ' ,,,_:·:.:::· ;,,,-:"+. ,'..:'~ :_:: ~ :': .::: ·:::'':\/·:: ;~ ,/ ,:- .~ f: . :.·!: -~ ··i:-~ ::' /J ·\/-i ... :.:: "'. .:.:;•~ ·_,: 
.An Over.view of Panchayat's Personnel Structure in•Different States ··· · ' 11··., • .. • · · 

• :' -. , : ,. "•~·•· • • .• 1 " , .·.,. , ·• , . 'L :i ·• ·•:\\ . . -I , •")J'1;"· ' 

:7.4 ·, , I~: West Ben.gal's gram 'Pah~hay·at; ·ihe
1
re is·a Se~retary 'arid'a Jcili ·Assi~ian'i> bciih of wliorh are . 

. recruited, 'trained and'"controped_ by: th·e·· State· G6veriim,ehi, ;Ttiey' ~njqy' g"o~:erbn;ieni. pay;.s,caies 'an_d .. 
· theii salaries·· are,1paid 'by the Government.''The :Panchayat samiti does',:i\ot' have ~epara,te ~taff' 

excepting one clerk wtfo' is,also·appointed 'by' the State Government. 'Thf res(are· staff 'CJf Block, 
_Developme~t Officer drawing ·salaries from the Staie Gove"ri,memt.·, The ·sery.ic~s 9f n'ori~ _o( tre' staf( , 
including._that_ o_f. the BDO have:•beeri, transf,errlld_ to. tp_e samiti..! They }em_ai~: :f!,Jll'fledg~d G9yer_nme11t · 
staff. In z1lla. panshad, the GE9 Is the collector who hardly find~ time tp the w9r~ of th~ pa,n~.had. The.re 
is an· Aailitional Executive Officer, but he also is not:a ·full-ti/ne officer; a's, tie: holds the:'ex'officio 
position ·as Additfonal.District M·agi~trate.· There ·are one Secritary, _9ne .E;x~yy_ti~e Engineer a_nd one 
Accounts•:Officer all o( whom come:from the: State Goveinment·cadres:·ot diff¢(imt department!,. There 
are ·some staWincluding one '.bistricf Engineer' and a few'Engi,neerirg .Officets _ as. al~o s:<;>ine other 
subordinate staff,who •belong to ·the zilla ,parishad,-but all'vital matters in ·reJpeh of!ttiem·like creation . 
9f posts, fixaiion 9f:pay:_and'~llq1Ximces,.etc. :are'controlleid 1by tlie State' Goyer~rri~fit'. Thufin matterp 
concerning personnel,' West Bengal's PRls are tbtally"deperideni'on the'Stat~!Governriient'· ' · '. 
' ,·· • •l.1 . ,•.-.~ ....• ~~:: ·"" ~ '; .~:, q :-_ ':--:' '.: .'. :·,•.·' ' ·.; '/· ··0 '"._ J ' '. • 

7.51: .' In Oris~a. the situation is highly uns·atisfactorf Hefe zilia 'pa~shad is, practically·no~-.functional' . 
• • , ~ • h , •-, • • • • • LJ!• •, , • • 

for lack of staff. Law provides ·that the staff of.DRDA.would work for zilla parishad, but they prefer to 
take orders from the Collecti:wrather than from the chai_rperson .of·zilla p'~ri0~t,a □.• In Panch,ay9t Samiti, 
ther.e are a number of Government offici;;ils including the teachers: , \3ut;. tlie_ Sami\i. h_a§ no. 
administrative control. over such staff. ,They are controlled by the · re·spec'tive' · departments· to which 
they belong. The gram Panchayat.has 'not been given any'Government staff.' Subject Jo the approval . 
of the district bureaucracy and/or the Dir~cforate of• Pahch~yat, the. gram· ~ani:h,Jyats_ riay re cry it tt)eir 
Secretai:y · and other- staff., But since/they. have' to ·rneet full· or 'at ·Ieast 50 p\kr ~ent of the staff salary, 
the GPs are unable·to·recruit fuli~time .. tiuality•staff: In a 'study it'was·no'tibed tfiaFGP~·weie paying their 
secretaries consolidated pay 'of. a -little :over Rs: 1 ooo· per month; Wilai-'set\iii:e"ca_n be· expect~d irom 
such poorly p_aid·staff? (ISS,1998):: ·, . '. : . · '.: <:·.,. ' I:, :, . ·, : ·'I' :t. :·· . : _ . 

.. ,~·"." ·, ,;;•:, , --◄•· '· '.r·•'- ·i!i ,· •'1 ,;•i 1.,--~ · · ~, • •:, '!, ,· ,,, , 

7.6 In Karnataka, the Panchayats•have·rio power of recruiiment, transf~r and'discipline over'thei~ 
. staff .. In. this State, the·zma parishads and'taluka Panchayats:_are'.'packe"dl;by the State ~overnment 

officials·. This results. in_ dual loyalties 'and needless friction' in the· day-to-day working of ~ahchayats. 
' " . . !' ' T •. ,."' ,' - :·:•1·. ,· t . :_! ii . Ii;-:,:- ·\ I -. 11 -·: _' ,. ' •' ' ~ . . . I 

989 



Only gram -Panchayat have power to recruit their owr1 employees, provided their salaries are paid 'tram 
thiiir own resources. Own resources b·eing insufficient, th-i~ power remaini grossly underutilised. · · 

7.7 For the gram Panchayats of Andhra Pradesh there are. executive officers who are State 
Government employees. in' most ~ses, 'one .Exec~tive Officer serves 3-4-gram Panchayats .. Gram 
PanchaY.als have power 'to recruit their staff, subjecno various bureaucratic co·ntrols.,But, because of 

. financial W!lakness,_ they cannot iiay _adequate salaries lb attract comp'eteint.and full time staff. A study 
showed · that a· gram Panchayat was paying its own .staff. salaries ranging. between Rs .500 and 
Rs.1500 per month. (ISSi 1998). At mandal paristiad..: the intermediate level Parichayat- there is one 
Mandal D_evelopment Officer, one Engineering Officer and one Education Officer. All are Government 
servants. The staff of various .development ,departments ,like agricultu"re, industry, . veterinary, 
cooperation, etc are outsjde the ,niandai'paristiad·. :The zilla parishad. has considerable organisational 
c!3pacity, particularlY, in respect of engineering,,personnel :all of whqm. i_ncluding the .C.hief Executive: 
Officer are Government officers. Th,;ire is, l)owever, conspicuous a!)sence in zilla:parishad .. of the-staff. 
of,vario_u~ d_evel?pmentdeJJ;irtme_nts. · · .- .. 

7._8 ·._·_Maharashtra has the distirictio~ to crea1e;'district service' (techni9al a~d gen~ral) o/r~sp~cti~e · 
zilla pa'rishads. The staff belonging to class Ill and class lit categories in differenflevels of Panchayat · • 
belong to such service v.,hicti. is controlled by. tile :Zilia parishad, subject to the rules framed by ,the 
State Gov~rnnient. All other members or staff are Government employees deputed to the F:'anc;hayats 
at different levels. Yillage Development Officer (erstwhile gram sevak)_who,act as Secretary to gram, 
Panchayat is rec;ruited by zilla parishad and belongs to 'the district service. In introducing the poncept 
of zilla parishad· cadres as early as the sixties·,: Maharashtra broke new grounds and opened up 
exciting possibilities of-building up-Panchayat buraucracy i~ ·a ·manner different from its counterparts in 
the Union and the State Governments. But this did not happen.· A powerful bureaucracy at zilla 
parishad level consisting, of Government officials· and heade9 by. a senior-I AS officer concentrated all 
administrative powers; le.aving·.elecied representatives with ,little control .over their staff. Hence, even 
a~er working with th"e . systeni .. of Zilla paiishad cadres for.' more than three decades' working 
relatio[lship between the .offi~ials and e[e_cted repr~~entative1> has not yet developed. There is a sense 
of distrust ainol')g the elected representatives. Tt\ey feel that "decisions are thrust upon them by 
officials under the guise of laws and rules. As the pqwer qf recruitment, promotion, transfer and control 
over day-to.-day work lie with J~e CEO [Chief ,Ex!'),cutive ·officer of .Zilla Parishad], the elected 
representatives feel powerless." (ISS, 2000: 194). . · · 

. ' . -

7.9 As· iri other States, the ·chief Executives of zilla parishad ·and the janpad Panchayats (the' 
intermediate level Panctiayat) of Mad.hya Pradesh 1are· Government officers. There ·is no separate 
cadre of Pa~c~_ayat se_rvice in · !h~ Slate. Th_e gra

1
/n Panchayat secretaries ( except a , few gram 

sahayaks recruited earl\er by the Government)· are \appointed by .the gram Panchayat on a small . 
monthly. remunera!ic;>_n .. _Power and responsibilities of1so1T1e functions.:of several departments of the 
State Government are stated to have been transferred to the PRls, but the staff· attached to them · 
continue to remain with the Government. "The Gove'rnment is reluctant to transfer any staff to the 
Panchayats ,due to likely resistance from them" (ISS, 2QQO: 178). 

The Pattern _of Personnel System . 

7.10 The pattern of personnel system that emerges from the brief survey given.above is as follows. 
The_ separate system, that.is to say,Panchayats' power\to recruit and control their own staff,' has been 
;illowed in a few States and that too mostly at .the level bf gram Panchayats. But gram Parichayats are 
financially 11,1e!lk" and. financial Vi!3bility being the pre-co~dilion for. successful working of the separate 
personnel system, this power remains unutilised. Even 1f the power is used; !tie Panchayats can pay. 

·1h_em absurdly"low salaries .and thus end up in recruiting\substandard ·staff, Generally, the Panchayats 
at all the levels-11re manned by the staff belonging to ,the State Government. .Either they are· recruited 
specifically ·1or Panchayat wqrk - such as gram PanchaY.al secretaries - or they are recruitea against 

·posts of specific departments and posted to the Panchayat·samitis or the zilla parishads. Such staff 
includes BOO wtio is generally Chief Executive Officer of Panchayat samiti or officers of the rank. of 

. , 
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Additional District Magistrate, and in some cases, of the rank of Collector (e.g., in Karnataka) who act 
as the Chief Executive Officers of zilla parishads. Officers of some development departments like 
agriculture, fishery, cooperative, industry, etc., are also _posted to the Panchayats, especially, in the 
intermediate-level- Panchayats. Where intermediate Panchayats are smaller than blocks as in Andhra 
Pradesh, they are to serve a group of such Panchayats. The· common fe_ature of l>UCh arrangement is 
that all of them retain their departmental identities and. their· departmental I superiors continue to 
exercise both administrative and functional control over them. In many States where the subject of 
primary education tias been made over to the Panchayats, school teachers form tne liulk of Panchayat 
employees. But, Panchayats' control over them is negligible, as their rei:ruitmeht; posting, disciplinary 
matters - all ·are controlled by the State Governments in most States. In Keralb where serious efforts 
are being ma_de for ·decentralisation; the staff of many departments and !institutions has been 
transferred along with the devolution of function to different levels of Panchayats. Despite this; the 
Panchayats cannot exercise effective administrative control over them since they have been allowed 
to function under their respective departmental superiors:- ·. · - · I· . ' . 

Constitutional Reform 
• • ~ ' I 

7 .11 For governance at the third str~tum, the Panchayats, witti' or without coordinate status, have to 
have autonomy over management of its personnel. That is. to say. they must!, have the authority to 
create posts, make rec'ruitment to such posis and control the employees. Some plate laws provide this 
power to ttie-Panchayats: subject:· however, to strict bureaucratic control ani:l subject to the condition 
that the staff should be paid out of their own,resources. As notei:l earlier, even this power could not be 
utilised by the Panchayats properly,· as they cannot pay their employees\· reasonable salaries. 
Assuming that the Panchayats will acquire, sooner or later, sufficient fiscal autonomy either through 
the devolution of iaxing powers or through transfer of State's revenue or bot8, details of operating 
such separate personnel system have to· be worked out. These details include ~ecruitment procedure, 
conditions of service, disciplinary matters, salary structures, etc: Much innovative thinking must 
precede before such details can be worked out, because a golden opportunity of developi~g an 
efficient, responsive and·acc'ountable .bureaucracy for Panchayat will be lost if th,e same ingredients -of 
governmental burea·ucracy, namely, security, non-accountability, preference of s~~iority over efficiency 
and honesty, etc., are allowed to be.' a .part of it. Models 'incorporating innovative operational details 
without sacrificing substantially autonomy of Pan·chayats over personnel mattefs are yet to emerge. 
The so-called unified system that is, in operation in a few States is controlled totally by the State 
Governments through their bureaucracy. Tlie model that _js yet to evolve has to b~ one where the PRls 
will substantially retain their autonomy,"but will be subjected to certain well- accepted codes of 
discipline and norms. As situation differs from State to .State, working out of th6 models of separate 
personnel system for Panchayats .has to be left to the States. It is, however, necessary that the 
enabling powers in this respect a~e provided in the Constitution, as has been done in matters relating 
to finance under article-243H. A specific Constitutional provision on personnel will, if not anything else, 
legitimise the right of Panchayats to have their own staff and to have powers lo! control them, so that 
they are enabled to perform functions pevol~ed upon them. I 

7.12 Constitutional intervention is also necessary in· another,· ir'nportarit\ field. For quite a 
considerable period of time, the Panchayats will have .to. depend upon persoris who are presently 
employed by the :state Government. This is· so tiecause for functions to \be devolved to the 
Panchayats, the State Governments have their awn cadres of ~mployees. Whe,ri functions go to the 
Panchayats, the staff earmarked for them become redundant for Government, but are considered 
essential for Panchayats. Hence, the logical step is to' transfer the services lof such staff to the 
Panchayats. Several problems are being encountered even by the State Governments who have 
demonstrated the political will to take such rational decision. The employees hav~ resisted this on the 
ground that such en-bloc transfer of specific cadres amounts to violation of their service conditions 
guaranteed by the rules made under the proviso to article 309 of the Constitution and is therefore not 
legally valid. Sometimes the judiciary has Jent tacit support to such kind of argument creating road 
blocks in placing the services of government staff with the Panchayats. The controversy persists in 
several States and no State has yet been able to transfer the services of Government employees 
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effective)y. Even where this has been_ done, (e.g., in Kerala and Madhya Pradesh), 11,'e cadrl'ls,of the 
transferred staff have not been abolished, recruitment.to the v,icant posts ·of the cadres continues to 
be made by the State, Government, the functional and administrative control over,employees including 
their transfers, posting, promotion or disciplinary matters is being retained by the State Government. 
This kind of diarchy. in respect of Panctiayats' pe~sonnel management functions is going to .serve 
nobody's. purpose. What is necessary is full-scale transfer of services of staff from the State 
Government to the PRls. 

7.13 . In order to. remove.any doubt.over the legality of the aforesaid ·transfer policy, it is necessary 
that an enabling provision is made in Part IX of tl)e Constitution permlttin/J the State Legislature to 
make,. by law, prorlsions ,that w9uld empower the, State Government to confe~ to the 
PanclJ_ayats full. power of, administrative and; functional control over such staff as -_are 
transferred following devolution of fun,c;,tions, nofyllthstandiQg anre right they may hav.e 
acquired from Act/Rules made under artlcle-309. l:he Constitutional ,provision may, h9wever, 
protect certain financial entitlements of the employees (such as pay, allowances and terminal benefits) 
as on the day of such transfer. 

' ", ' ' . ':;' . 
7 .14 In order to make provisions in the Constitution on Panchayat personnel, it will be necessary !~
remove a major inconsistency. In Part XIV., Qf ihi;, Constitution that deals w,ith, public services, 
recognition has been .given to only two Jevels of ser:vices namely 'se:rvices and posts in connection, 1 

with:,t~e .affairs .of_the Union or ot.any.'l?tate' (article-309). With th.e advent of Panchayats and.· 
municipalities in. the field of-governance,, tl)e provisi.c;,n of article-30~,has to be amplified to include 
posts and services. under Panchayatslmunicipalities as ,pub/ic,services,. This·will• have the effect 
of reinforcing the provisions. on personnel matters proposed to be made ,in Part IX or Part IX-A of the. 
Constitution. · 

7.15 While on the subject of Constitutional, recognition of services and' posts under 
Panchayats/municipalities, two dangers have to be carefully guarded. First. the rule-making power of 
the State or law-making power of th.e Legislature under article,309 should not be so absolute as to 
restrict unduly the autonomous space of _F,'anchayats. Secondly, artlcle-310 (doctrine of pleasure) and 
article-311 (major. punishments of Government servants) have been misused in various-ways. On one 
extreme they have. encoyraged the Government servants_ to be rigid, unaccountable and uncaring for 
public they are supposed to serve. On the other extreme, article-311(2) (b) and (c) have been usecj, at 
times, by Government to victimise even innocent employees for political rea_sons, It would perhaps be 
better to exclude the local government pers.onnel from -the operation of these provisions. Instead, 
separate innovative procedures and rules may be devised for them to ensure discipline, efficiency, 
responsiveness and accountability. • . . . · 

Concluding Remarks 

7. 16 Major task to build up the structure; norms, procedural rules, etc. of local government 
personnel lies with the States. There is tremendous scope to try innovative ideas in this field, so that 
the local government bureaucracy acquires a culture· that c-is different from the, Union or State 
bureaucracy and is approp~iate for responsible democratic governance. But,c the Constitution has .th.e 
duty to give a framework as also · a ·direction. -This _is the rationale that prompted. to make certain 
suggestions with regard• to making new provisions .on local government personnel in appropriate parts 
of the Constitution. ' ' , •~ 

'., ... 
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CHAPTER 8 · I . 
- • f - , .! 

• I .-· , ... '·I . . ,_;,; "•" 

.··','.JJ:,:•. ·-.~-- :·, ;,--:,.-:: 

Res~rvatio~ of Seats and Posts for OB9s· 

I .t; 

' . . . - 1 ' ,. 

8.1. qause (6) of 'article 243D provides that nothing in F'art IX' shall pre~!3nt 'tlie' legislatiorr:of a 
State from making-any provision for reservation of "seats in any Panchayat ora'offices of chairpersons, 
in• the Panchayats"at any· level' in favour- of 'backward ;class of.c:itiz~n's/ In . te/rhi/of; this ·provision; a 
:large number of States·have·optei:l for:feservation'.ofs~ats for Other-Backwaa'r!j•Glasses (OBCs). Tne 
positioninrespectofafew-Statesrs'refiectedinTable'8,1', .. :., ·· :,,·,., ''·' 'J: ,,.·,:,·.a·:·•.,· .. 
, '. ·•,·: '}.t.'. ,,,· ~ \_.· ......... _,:.s:: ',:t-,'il -,.:1·,1;•_~ :,;,:, •. ~ ~-;,..: _.:·:~ .. , -;:._ 
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·Andhra Pradesh. : · ·!• , . -

' ~.' 34 pe'f.•cerit in all tiers ' '., 1•:. · 34 per: cent-hi all tiers· .. •1·,, ; 

Bihar ·- No. limit. In P\Oporticiri..t0 ,11 ;. •· 'Np llmif. lnj'propor'ti9n tfr·i - .. 
' 

, 

' Pooulatioh in all tiers . ' .Population:in all.tiers .. 
Uttar·Pradesh - ' ,:,_, . .• , l11'prciportion·to pcipulatioh .. -, · In' proportion to population. 

., 
'\/ 

t •.~1 -/l .:L, but'subjeci to tile iimit of· ' - •but subjecfito' the limit of .. 
' •, 25,oer cent in alJ'ti~r's' . "· · .-. " i· 

l • _.,., , .• ,. I• ', ,' •• • , ' I \· , 

· 25 per'ceht in'all tiers· •· , .. ': 
Guiarat ' 1 O per-cent in all tiers: · 1 O per cent in all tiers .. 

, Madhya Pradesh · 2~ per cent in all tiers '••" , 
.27 per,~~?t'iri• alpiers cif ~ 

.. 
., . 

of non-tribal areas '' ' .non-tribal,-areas. · ·. 
Matiarashtra •" " Nofoxceeding 27%' s'eats c·_ . 

:27 per.cent:bv rotation 
Rajas than '• ., ' ', ,., 

•15' pe( ceni, buf if 'the 'SC/ST '' ·' ' " 

i•t ·~ - 't, ' 
·I. 

··1 
popuiiition exceeds· 7.0 per'cent,' \_. ' ·1 "' - -. .. 

' J i-,.' no.resef'iati6n fbr OBC'' · . . -: · 
I, - • 

' ·' ·, - .. ;·~. .- " 1 '•-·· ., 
' .. 

Harvana ' . ,l ' One'sea!'at'ev·erv level' •, . ' \•F• ,r: •''!"'' ' ' , . ., .. -~ 
Karnataka' 

- ! ~l; " •:1 Oneftliird'seats in' all tiers'· •' ,. 
\Oiie-third hosts in air tiers 

., 
-

Orissa 
.. ·• 

' '..'27%,ih all.tie'rs· ,; ;·· '; 
.,_., . . ,•,·•. ., . ,., 

: t.•. I . .. 
'• : . ,, .. 

' .I 
8.2 OBC is·a,relative co~~ep~. ;lri.tlie' first place, ih~rfis no way ~f e~tim,.itirjgl~orreclly the number 
of peopl~ in- different caste 'ca_tegories ih ,a given State, ~ince:·ce·n'su~· ·does :hot enumerate ·populaiioh 
on.caste basis. Fjgures.relating·to r~m.ber of.people:beloQging·to different,castes\are·always·~ !ioneof 
conteritiori. Secondly, .withinJtie·OBCs themselves, tliere, may, be·some-catego\-ies:of people who are 
relatively advanced _than ot~er,s:i1n·.a judgement·delivered· by·,Patria fiigh Co\J~,.'ilWas•·shown \hat 

, _certain castes within the OBCs,of Bili?~:were over represented in ttie:Union.~n~ State legislatures•arid 
~ence providing them with the additional ad_vanti:ige of, reserved seats' or' reseiv~dl posts iri Panchayats 

. was considered unjustified.:-'• 3 •;, ... ''! ;f-:, •'! , .. ,·.::t LI -.:,·;.' i·• . .-:,:J. ]i,,J ··,,,_ ... , ;~-- -_• _••• •,-• -;_•_•_: -~:r~••":••-·~ •,,:~- ~f -~-:,,~•·•,••; f'• ~,:,· t "f r 

: 8.~. it is' not ~ur inieQiio~''i~' go into' ttie :merit, of,reser!ving ;~-;i{o.r po~t~Yort..(?BCs in Panchay~:ts.· 
' B\:it; it'i_s_· riecess~iy 19 poin/_'.9~t•certain ,ijrobler:ns associ?led wft~ t11/i,il)lplem~rt~tion of ttie reservation';' 

· p~licy . f~r ·th~ osc;:s. No S\at~ i ~as Aeen , abl~· to • devi~e .. ~: !ra'r\~p~rf!nt a_iict+'. r~tio_[la[ proqedure of 
: determiningipopulation size of• ,0BCs, ir different territor/:3I con~tituencies :o! ~anchayats ·at different:~ 

levels. In. most cases_, dubious procedures have been· .adopted. And ·this, had led to innumerable 
litigations in the States of Tamil Nadu, 'Karriataka, Bihar, 'utta'r Pradesh anci"Ar'idhra Pradesh. One:of 
the ·reasons, for:, the delay in holding the first post-73ro amendment eleciioh 'in Tamil Nadu and 

- __ • ,, -~' ., I " ,• , , • • I••• -1 • I , • • " -

Karnataka was cqurt cases over the·i~sue of·rese_rvation of OBCi,. Bi,har Higl;i G,oprt has struck.down,:. 
ani'ong other· things, the provisions of the State Act on reservation: (onOE!Cs. The Government : 
appealed lb the _Supr!;!rile Court·~~.e_re(iris perding·since ·19'95,- 1.\tre, pr91~~f farictiayai_; eiectioiis' 

: . i- .. ' ... .::. ~!. ~ 
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got held up for long six or se".'en years. Andhra Pradesh_ High_ Court had to decide orywndreds of writ 
petitions on the same question and had ultimately to devise a procedure for enumerating OBCs which 
according to its own admission was not fully sa.tisfactbry. 

8:4 A national policy ,on ·reservation of seats for Other Backward Classes is yet to come. 

Three,-ti~r System 

8.5 The Constitution has. prescribed a uniform- patterri of i°hre~0tier Pancha~at, for- the entire / 
couniry, except_for small-States having population below 2,0 lakhs: 11\ some States where'districts are 
large; the three-tier system is working well arid appears to·be quite.appropriate (e.g., West Bengal). In 
some States where districts are small and ·communication' system is well developed (e.g., Kerala), the . 
intermediate tier does not serve much purpose. -There·are s9me States, such as A_ndhra Pradesh and 
Karriataka, where intermediate level'Panchayat ,is riot coterl)linous with Block. They face the problem 
of providing adequate staff to the .intermediate· level Panchay·ats. Leaving aside the problems created 
by the ~tales themselves, the.fact remains,Jhat.some States are.cofhfcirtable with: a two-tier system 

. {village and districi) because, of their long administrative traditions, but not with the three-tier system. 
, 'Scime States however, find three-tier system· more useful and effective, It may be recalled th'at Asoka 

Mehta Gornm!ttee _tecommer:ided a two-tier S}'.stem., . · 
, • , ' I 

8.6 ,SiQce tt,eie are differences in the experiences. of' different States, it may· perhaps be 
worthwhile to examine the question as to whether constitution of the intermediate level Panchayat 
'sho_uld beleft to the discr,ritiqn of the individual States.. · · 

' . . 
Panchayat at theVillage'·LEivel:·lts Size 

8.7 For the purpose of Part IX of the Constitution: 'village' has been defined in article 243G ifs a 
village specified by the Governor by public notification )o tie a village, for the purpose of Part IX of the-. 
Constitution and includes a gr9up of villages so specified. Village is difficult to be defined. Sometimes, 
the 'mouza', which· is the lowest unit of land revenue administration of the-State, is referred to as 
village. But this unit may or may not coincide with the area that ·local people perceive to be a village. 
Hence, the Constitution took the correct step in recognising as .village an area that may be specified by 
a public notification. The purpose of specifying such area is to ·determine the spatial jurisdiction of a 
village level 'Panchayat. • · · 

8.8 How big or how small should a gram Panchayat be? This issue is left to the discretion of the 
State Government., It will be worthwhile· to look at the way how the States have chosen to -respond to 
this. Table.8.2 provides State-wise-information, among others, on the number of gram Panchayats; 
POP.ulation covered on average, by each gram Panchayat and number of people a gram Panchayat 
member represents on average. The figures relate to all States (except Bihar),having population of 10 
million arid above. · · 

Table 8.2 
Gram Panchayats in Selected States: Population and .Elected Members 

Populati Gram 
·Gram 

Populati Population/ Year of s. 
Staie on (1991) Panchay . Panchayat GP' Electi~n/Remarks, No. {To_tal Elected on per 

Rural_ ats (Nos) 
Members) GP ,!'Jlember · . if any . 

1 · Andhra Pradesh 4862088 •21943 230529• 2216 ,, 211 1995 Elections,to 
. ' : 2 PRls inVth 

' Scheduled areas 
were.held in 1998 

2 Assam 1992652 2489 . 
24860 8006 802 1992. 

7 ., 
3 · Gujarat 2706352 - .. 13316 · 123470 2032 219 '.1995' 

1 
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Populati ' Gram Gram 
Populati Population/ ·Year of s. Panchayat State on (1991) Panchay on per GP,, Election/Remarks, No. (Total Elected I 

Rural ats (Nos) 
Members) GP Member . if any 

·4 Haryana 1240890 5958 54159 2083 229 1994 
4 

' 
5 Kar~ataka 3106941 5675 80627 5475 385 1993 -

3 
6 Kerala 2141822 991 10270 21613 2086 ·· 1995 . 

'' 4 ., 
7 Madhya 5084233 30922 474351' 1644 10;: 1994 

Pradesh 3 
Undivided) 

8 Maharashtra 4839560 27619 3Q3545 1752 159, 1997 
1 

9 Orissa ·2742475 5261 81077 , 5213 ' 338 1, 1997 
3 

10 Punjab 1428874 12369 87842 1155 163 -\, 1998 
4 

, . 

11 Rajasthan 3393887 9185 119419 3695 284 1995 
7 ,. 

12 Tamil Nadu 3678435 12607 97398 2918 ·378 1996 
4 

13 Uttar Pradesh 1115063 58805 682670 1896 163 1995, 1996 
Undivided) 72 .· 

14 West Bengal · 4937036 3330 503,45 14826 98) 1998 ' 
4 ' 

8.9 As will be evident from Table 8.2, mosl of the major, States have opted for tiny village 
Panchayals. Population .covered by an average gram Panchayat ranges between 1000-2000 in 4 
States, between 2000 and 3000 in !I States an·d between 3000 - 4000 in one State. In three. States, 
population per gram Panchayat ranges between 5000 and 8000. Large gram Panchayats are to be 
found in West Bengal and Kerala which have population of around 15 and.21.6·th,ousand,respectively. 
Between a· gram Panchayat of Punjab covering a, population of barely 1100· and th al of Kera la catering 
to twenty tin:es larger population ~ize, !here is hardly any element of commonality except that bolh are 
in the same category of Panchayal. It is not necessary lo go into the reaso·ns' behind the growth of 
large-sized gram Panchaypts either in Kerala or in West Bengal. What is necessary to learn from the 
experiences of both the States is that none· of them found it uncomfortable with gram Panchayats 
catering to large population. Again, it is these two States which can 'claim sonie credit for promoting 
the cause of local.democracy. Large size of gram Panchayats has not stood in' their way in creating a 
strong base for Panchayat democracy. -, · . I · ·' c" • 

t . I , • 

8.10 Can the same thing be said wilh regard to the States having very small gram Panchayats? Are 
they quite comfortable with them? In all probability, the answer will ·be in the negative. Sheer number 
of gram Panchayats in these Stales is slaggering. In the ·states of Andhra:Pradesh, Maharashtra and 
Madhya Pradesh, the number of gram Panchayats range from around 22,000: to 31,000 and in 

· undivided Uttar Pradesh, it. was nearly 59,000 .. In.the States like Rajasthan, TamiliNadu, Gujarat and 
Punjab, the number of gram Panchayals vary between 9,000 and 14,000. . •-

• . • I ' I :: •·· ' ' ll 

8.11 - It is difficult to say as to what should. be the, optimum,size of'a gram Panchayat. The general 
principle is that it should not be too small to pose problems of viability and, again, it should nol be too 
large to prohibit people's participation. 

8.12 . Let us consider first the issue of viability.io be' an instit1,1tion of..self-government, a gram 
Panchayat should, as far as possible,· lie ,a viable unit both financil!!IIY as well as 
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adminis;ratively. 1t:sho_uld, be capabl~ ~i. ge~;r~i~~ .int~~nal tesources·by using its c,wn·fi~cal. · 
powers that.inclui:le taxing power:-A sma11··g~am.Panchayat· whicli iii·too small cannot do ._this;. 
satisfactorily. Similarly, a_ gram Panchayat will' f~ri:ia!n','d~prived0of the ·s,ervice of staff, if, because of its 
low income generation-capacity; it;,~a8not,_recfiJ/_t-staff of its, own:·and on lh!l ·other hand, the State" 
Government also finds it difficult to"give itfu111ime staff. This.is happening iri the States like Rajasthan, 
Andhra Pradesh or Uttar Pradesh. Considered frpm these aspects sma'llnesss:·is ,more·a· curse than a 
blessing for gram Panchayats. . · -·' · . · · • · 

I: -.. ,__ . '--·::-.. ~ - ·:-~;- __ .;.. .. ': ::,. ·... . ~~-. ~ - •·•L:,,' . ' ~ - ·;.1 ·;- - 1. ~, : 

8:13 'The Constitution .1:1andates 'Panch~yats-at all levels, including gram Panchayats to prepare 
· .development plans. lf the size of, the gram Panchayat ls too small,it c9rino! b~;a viable·planning 1,i'nit, 

Firstly, 'financial and human res1urces at the disposal of the ·gra,rn Panchayal will be too small' t6 plan· 
and implement development schemes. ,Se~ondly, it \s difficult for a small gram Panchayat :to j:,lan•for . 
infrastructure like roads, .ir,igatioQ:, s?urces,_.,health · centres'.,0·~9hools;· etc, .?ince the areas ttii/ are · / 
expected to serve may in most cases •stretch::bey<in<j its boun'dary: · , · · . - . ' . 

:- - .: . -~ .. ~•, ... ~;:-·. \ ·,· ~ ~-----:~ ,.: -~ - .... ': .· -- - ', . 
8.14 It is for these'reasons ths1t we have' strong reservations.about too small gram F'anchayats that. 
.have been. set up in most of the major'._Stqtes._.The kind .of role we ·are-envisaging for Panchayats ,: '' 
including gram Pancha'yats cannot·be performed· by I.inviable institutions. We are· therefore in favour of 
fixing a minimum poµulation .. criterion. in .defining. village ·under .article 243G. Though -somewhat 

··,arbitrary; ft-seems that the minimum populallon of 'village' for ihe purpose of-constituting-a"Piinchayat 
may__be 5000 w/licll ,oughly cocrespo_hds: to 1000.families . . ··:· ', 

~.15 • It Tl)ay be argued_ tbat_gram sabhas_·wm be unworkable.if gram Panchayats become large. This 
is true.' Participation ,beihg on·e of the 'precious objectives of democratic ,Jecentralisati6n, .. effectiveness 
of gram sabh9"canriot be allowed to,be sac(ifi1id._ln .West Bengal and Kerala, each ward functions· as 
gram sabha. Two meetings of these sabhas· '-''.ilr!'l compulsory. In bot,h the-States, these ward level 
institutions have been g'iven 116wers ai,a · functi9ns. Obstacles· to · participation in large gram 
Panchay.:iis· may be avoided: if "itie.patterns developed i,n_Kerala and West Bengal are adopted. If 
found nec_e_ssar.y, Constitutional provi,sior:i_may.also be,made along this line. · 

. ~ ' . ~ : . ... ·, , .. 
• ,• .n 

. ·' 
Direct Electi.on of Chairperson of•Gfam' Panchay·at 

··, 1\ f)•' ' ' :, .. 

8 .. 16: Subscl~use ·(b). of clause (5)::of article 243C>of the ConstitutioA- 'sp·ecjfically provides thatJtie 
chairperson of the intermediate level· Panchayat."as·well ·as-district level ·Pan'chayat shali be elected 

· by, and from•amongst, the .. elected ,merpbers thereof. ·This is 'perfectly in line with -the practice 'of,. 
cabinet system of government tha\Jis1prevalent: ih our-country. Howelier,"uriger •sub-clau'se '(a), ·the· 
po_wer to decide the manner of·,electing chairperson of gram Panctiayat has been leffto the Slate 
Legislature. This· means-that the Staie Legislature'has the 'option· to aaopt·a· presiaential type s·yslem 
under whicl'l._the chairperson. of .a gram Panchayat will- be "directly- elected -by.the people:·Ttie 'logic 

.behind ihis is ·not understood, unless the provision·has been made-.only to''leave·an old practice 
undisturbed, l:'ilhout considering soundness of t~e system within the framework of governance the 
C'onst,tutiqn:has·given to us., ,. , - . · · ' - • 

. ,'• 

8.:17. In, a la~ge number· of, St~tes\• namely, Andhra· Pradesh,- Orissa, Gujarat, Haryana, Madhya 
Pradesh, Punjab,. Rajasthan, Uttar Pradesh, Bihar .and:Tamil Nadu,-the respective P.anchayat Acts 
provide-Jar election ·of the 'chairperson. o'f· gram Panchayat dir'e·ct1y·by ttie people·. In' a·tew ·state's like ' , 
West Bengal, .Mah_arashira, Kerala and Karnafakai_howevEir;,the·/:hafrperion of gram· Panctiay'at i~ _', ' 
elected_by, and from amongst.its elected members. Thus, in the latter tase,'there is.uniformity amonr : · I 
all the tJ:iree-tiers in the manne~ ofelection·ofth\) chairperson: · ·' · · · ·, .. , . ·,; '\,:,- · ; :, 

._ •• •~• _ • ~ ' • ; ,· ,";° ·,r;.~ 1 :~. 0:f,P ·1~ · •;~·,.. :_: '~· • 1-'·~.!". ~ ,, l :: 

8.18. · .There are several reasons to take a view that the practice 'of ·oirecr-elections fo the,. post ,r'. .. Ji 
chairpersons is not sound for the democratic functioning oi Panchayats. Firstly, in i]o other institutic ri' ' 1; 

.. of, government,- Un1on, Stc!te, ,district or·intermediate levei Panchayat - such ·a :syst~!)l ,exists .. ·c; ', i: 
have a;:s~parate system for the .. gram:Panchayat'does nofsee·m-to,have·raticirialee'Secoridly;'uric e~ ; /I 
such a ·system ~II the e~ecu\ive ·P,owers of gram· Panchaya,t get concentrated in the hands of it~ ; iJ 

,: ~ 'l I I 
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chairperson. It is nobody's case that the gram Panctia'yat · should ':iurri" into· chairperson-cenjric . 
· institutions. In that case, the ward members will have no role to play, even though they are also 
people's repr!lsintatives, Developing ·a culture of collective respoiisibility_ wit~i'/i GP is; thefefore, ·91 
absolute necessity.- Unless 'the 'chairperson. ·works in, ~-.team· along with "other •members· bf the 
Panchayat; :a ·culture· of parti.cipative decision°making will 'not develop.' Thirdli,/ ttiere ·is an inherlalnt 
contradiction fr1. most of the State Acts where the·chairpersbn·is elected directly'by. ttie people, but a 

. vote of no confidence against him or her can be passed not by the people tiut by t:,vo-thi_rd of the 
elected members. Advantage of such provision has been taken against many.;chairpersons of gram 
Panchayats, particularly Dali! Women Ctiairpersons. Data from two ·districts of '.Rajasthan (Alwar and' 
Pali) show that as mariy as '61 no0 confidence motions were; brought for hearing· between Marcl:i 1997 
and' February- ,1998. Out of them as··many ·:as''56' ·cases: rel.ated tci gram' Pa~ctiayaf ani:I 'only. 5. to 
Panchayat,saniiti chairpersons'or:deputy chairpersons .. Incidence cif no-co_nfiq!Jnce motion is less in. 
Panctiayat samiti:. 'be.caui;e,.here,•qhairperson• is electe_d by:·the rI]embers· )heniselves. 'It' is alsci· 
instructiv1i' that, out 1cif ;51, victims .. of' no-confide.nee motion, tialf were women3

, ·: This·'case· study also' 
highlightssthe pojnt that in: a;sy_stem,where,chairperson:is··el~cted directly, h,e, may not neceissarily 
enjoy· the confidence of majority of members ·of,_the. gram. Pimchayat:' Jn·,~uch· a- situation,':grani 
Parichayatwill tdm into a hotbed of inter~al squabbles ... 

' ' 

8.19. In view of the above, it is necessary to consider seriously as to whether the practice-of 
direct elect~on of ~arpanch' of gram Panchayat shoul<f be dispensed witfi., 1 • : ; , : • _ 

-· ... _ ·\·, , ~ ; 1-,· ~ ... , • -::·~ . ,1\;;~-~ ,·: "'a • ,li •1·, ,· -: '\. 

MPs and MLAs in PRls. v" ., ,·,_,,,J .,:1 · · ,.. · 
' . - ' ', 

, l,~_;. , • • • • • l •• ' I, ,; • l i. ·: w 

8.20. In terms of sub-clause~ (c) and (d) of clause_,(3) of article"243C; th~ State Panchayat Acts may 
make provision for .ex-officio men)bership of the Members of, the P,:irliamen!,(ho~se of the people as' 
well as council of'States) and Legislative Assemblies/Coun.cils iri:,the intermediate and district levels,of
Panchayat · Many State Acts~ hav(:l_-, this provision,. The Madhya_ Pradesh :Act-;-t1iis, el(en . gone to the· 
extent of enabling an MP ouiri Mi:,f,'to.have his nominee.on the Panchay9ts5hi:ri~ arbi)rary ani:l may· 
be construed·as unconstit~tional.-,Some major States, on -the othenhand,·have chosen ,to dispense 
·witti this non-man_datory provision ·of the Constitution. ·Maharashtra; for exarfiple,' which has a .long· 
·.tradition of PRls do not have such provision. Through a recent :amendment, Kerala's Panchayat Act 
has repealed the earlier. provision -relating to the membership o( MPs·: and MLAs in the district 
Panchayat and of MLAs in the Block Panchayat. . . : ',. , · ... · : '.' , · · ; ·, . , . 

8.2-1. . In fact, there is hardly a_ny rationale behind the provision on ex-officio member~hip of MPs and 
MLAs in the Panchayats. It hlay be argued· that ,as. represeritatives,-of.ottie. people :they have tne, 
responsibility·to,highlight,the:ctitical-'problems of the local areas at the·Stat.e or national levels and, as 

• . such,. they s~ould have_member~hip ih the, Panchayats, On the iace-of,it, •the arg\Ji)lent d()_es not have 
any ·strength. -ltds _ not ne_cess<Jry. to be .a member· of the P,anch·ayat 16 ·get atqtiain_ted: with ·the· 1ocal 
rieeds an_d .problems. An f01? ·or.',an ·MLA is,·also,not_required:to represer\t;his,tpnstjtiiericy·.in the 
Pa_nchayats. For this, pepple/h,:iv~-their-sElparate,set ofrepresentativfts·_:if~e,pres~rice of, lv!Ps/MLAs in 
Panchayat is accordingly superfluous. Their presence ,in Panchayat quite ~ften creates negative effect, 
because, they tend to dwarf, the Panchayat membe;s who are invariably les~ po~erful politically. They 
may, thus; starid :i8 the.way of encoLJraging the g~owth of grassrocits-levelleaders .. , :, ,. • 

•'."· •r· , ~ 
1

• ', :• :;I •' • . •, , \ i ; ' , !·,• '',,',:. , :i r ;!. t•• ' : . 
8_.22. In view of t,h_e above_: the ~napUng provision _relating to ti]~ ex-ci,fficii:{'Jl~mJ?ershi~ of·MPs 
an<j MLAs7MLCs as• contame_d /'! sub:clau~es (c) and, (d) of'c/~use (3) 9f ai:ti"/e, 243 deserve to 
be_-deleted. They may, hpwever, .. be members•. of-._the• Dist~ict·;Pliln{'ing".Committee 'to be 
constituted by the Zilla Parishad. (see Chapter 5). ! 

' Punchayati Raj Updafo 
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Regulatory ar:id Coordinating,Machineries, 
• ~ , ' • ',' ,- I ' 

8.23. The Constitution provides for a State . Election Commission lo" conduct "elections -to the 
Panchayats in."a. systematic and impartial manner. Another important body is the State Finance 
Commission_. A /e-.y more bodies are n_eeded for efficient functioning of the Panc~ayats, transparency 
in their functioning and promoting their-accountability. -

.Panchayat-Tribunal 

8.24. Election disputes go to munsiffs: subordinate judges or district judges. They are very busy 
~unctionaries .. and experience shows that election petitions are not .disposed for an: unduly long perioa 
and an e~viro11.ment of_ uncertainty hangs oyer,the functioning-of-the concerne9. Panchayats affecting 
their work. To overcome this; it ,WO\lld ,be useful to provide for the constitution of a Panchayaf 

. Tribunal in each State to deal witti .. el.ecti<in disputes. An enabling provision may be made;in the 
Constitution, leaving the det,iils to the State Legislatures. . 

. State Panchayat Council 
'~ ... ' ... 

8.25. Ther,e. is need 'tor co-ordination among the Panchayats. They also need continued support• 
from the St*e Government., It is, therefore, necessary that there is a suitable machinery at ,the 
Stat_e level. to bring about necessary co-ordination among them and between_ the Panchayats 
and the State Government. Gujarat, Orissa and· Karnataka Acts provide for_ such a body. 

8.26. Keeping in view then~cessity and importance of such a body, it may be considered whether a 
provision for' Constitution of the State Panchayat Council under the chairmanship of the Chief 
Minister may be made in the Constitution·on the analogy of the provision in article 263 of the 
Constitution relating .to the Inter-State Council. The leader of the oppositiqn may be made ex
officio vice-chairman to provide a consensual approach to the development of Panchayats as fully 
democratic, efficient and responsible insti!utiohs. · 

, 
State Audit Commission 

8.27. Experience shows that there is considerable· lack of accountability because of inadequate 
provisions in taw relating•to audit of accounts of public bodies. There is-no time-frame to conduct 
the audit of accounts of a given year, submit the audit report or comply with the objections raised in 
the report. Delay in audit provides opportunity for misuse of fund, tardy, h11plementation of projects and . 
over-all weakening of the system. It is, therefore, necessary that tJ:,e provisions are-made·".in ·this 
respect to ensure that all works related to audit (conduct of audit, ·submission of audit ,report 
and compliance with audit 'objections if any) are completed within .a year-of the close of. a 
financial year. 

8.28. Provisions for audit of accounts of the Panchayats have been made in aU-Confirmity Acts. But 
the provisions differ from State to State. Conduct of audit is the responsibility of the Examiner of local 

· accounts in some States: In-others, ·it is•done by an authority appointed for" the purpose. A few Sta.te 
Acts-provide for submission of audit report within a given period'while there is no provision· relating to 
completion-of audit 9r compliaricewith•audit obje_ctions ·in any Act. ·. ·· · · · 

•j ' 

8.29. It seems that there is necessity to mak~ suitable provisions in the Constitution for introducing 
a uniform pattern throughout the country in-so-far0 as· matters relating to. audit of Panchayat accounts 
are concerned. In this context there seems to be case for constituting an Audit Commission in 

· each State with independent status. In the alternative, it is, for consideration as to whether the. 
Comptroller and Auditor-Genera/ of India may be either empowered to conduct the audit or lay 
down accounting standards for Panchayats. 
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CHAPTER 9 

Concludiilg Remarks 
r . . • • 

Integrating Part •x and IXA of the Constitution _., 

9.1 The distinctiori betwe_e_n the 73rd and 74th Constitution Amendments appears to us artificial. 
The objective of both is the same: institutionalisation· and empowerment of tt\e institutions of. self
government at the ~ub-state 11evel for ttie_ purpose of decentralising the businis o.f governance and 
-greater- participation of people in· the same. Rural and urban people do ncit constitute two separate 
categories. Both of them need transparent, participaiive,and responsive local. go'iiernments. What kind 
of function~ the local, governments In urban and ruraLar!las should discharg~', may differ with each' 
other in mal!ers of detail, But, what is common: iii both the cases is that the local ·government should 
be capable of expressing the.local will. Therefore s;onceptually, they belong to ttie same category and, 
their basic features are common. So far- as these basic features are concerned, they should be treated ' ' 
as one. · · .. · _ · -· /. . :_ 

9.2 It is not surprising that as many as nine articles are identical or near. ipenti_cal i9 both' Part IX 
and Part IXA of the Constitution, The. provision. relating to DPC finds _mention in Part IX_A, but is 
applical)le to 'the Panchayats also;· The institutions of·SF.C and SEC are commbn for both Panchayats 

_ and municipalities. Many subject_s of 11 1
" and 12'" Schedules are.also comrilon.'l'·· · • · ·- 1 

• 

! ii • ; .• . i - ·_ • • • ' ' 

, 9:3 · lri view of the ·above,.it stands to reason that Parts IX a·nd IXA may_" b!I integrated into one· 
· part. All matters related to sub-state level institutions of self-govern merit may be dealt in this 
Part'· · ·· ·-- · ·· . ' .. 
Holistic View 'oeceniralisati~n . ! · 

9.4 · A 9ecentralised polity requires transfer of power and'functions ncit only from State to the local 
level, but also from the Union· to -the State. It is acknowledged by everyo'ne· that in the matter of 
distribution of powers and functions' of the Slate, bias 'of the Constitution is towards' the Centre·. There 
is much truth In the characterisation of Indian State as quasi-federal.: Net, the discourse on 
decentralisation ·gets :concentri;!tecl: 'in ttie sphere of State-local relations only. In order to pursue ttie 
goal of decentralised·g6vernance, one has to take a holistic "view. The decentralisation discourse will 
remain incomplete if matters relat[ng,to Centre-State re.lations-remain untouched: This issue, hciwever;-
is beyond the scope of this:Pape{, . : :. '· , ·.,-: · . . 

Note:-

.. 
The CommissioQ Is ,_separately _ releasing Consultation Pap~rs' on "Empowering· and 
Strengthening Loc'al Self-Government .in Cantonments'. arid "Decentralisation and 
Municipalities". . I . • ;, • . ' 

' .-. 

'I 
,_._ 

" 
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' 
QUESTIQNNAIRE 

. ON . 
REVIEW OF THE WORKING OF THE CONSTITUTIONAL PROVISIONS· 

. fc'OR DECENTRALISATIO~·(PANCHAYATS) · 
[Note: Please attach additional sheets, if necessary] 

1 (a) Do you consider that the implementation of the p~ov\sions of,Part IX relating to Panci)a)iats 

2 .. 

in the Constitutiori of India has been successful to achieve the desired objectives? · 

Yes ···-'o·•: . 
. ,, ; ' . \. No 

f ' • • • (". - • ' - • • • • - ' 

: .. (b) If your answer 'to part· (a) above. is ir] ihe negative, what,, according to you; are. the basic 
reasons for the faiJuri:is in_implemen\a(ioii?- .. . . . . : · · ,:, .• · .. ·• · .. 

Not more than·200words 

' ,, 

, Wli~t. iccordi~g t~-y~u. ~re the sp1i'cifi~ /e~sons fbr,th~ S;ate Gov~r~~e~t~'in-~ot.holdihg , ': 
· elections to local bodies i!],time? ... · , -

Not more than 200 words 
.Reasoris: 

·-.-, ... , ~···-.~·-. \, .· . -~- ..... 
3:,. · ,.··. ,(a) Qo you co.nsider that th.e po~ers of th·e State Election· Commiss1ons are adequate fcir ,their 

, : eft'e~tive.functioningpr:t~ey are ·t~ ~e enhanced? : " , · ., 
, 'l -,, 

. (b) Shol,Jld 
(i) 

(ii) 

' ' (iii) 

., Adequate,: ·□ To be enhanced·' 
:: ,, 

the .State Election Commissions be assigned the functions of:- . 
delimitation.of territorial constituencies of Panchayats and Municipalities 

Yes □·· No □ 
allotment of reserved seats to varioos electoral wards 

Yes □ No □ 
rotation-of reserved seats amongst.the constituencies 

Yes □ N'o □ 

" . 

'' 

4. Do you agree to the suggestion that .in or,der to enhance the accountability of ttie State 
Government and the State Election' Commission for holding elections to the Panchayats and 

'Municipalities in. tim.e/suitable provisions should.be.made In the Col)stitution itself by inaking,it 
· mandatory for the ,State Election Commission to submit a report annually to the Goverrior in 
the ·same manner as the Public Servic'3 Commission is required to submit report under clause 
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_5. 

6. 

'. 

'-

(2) of artiqle 323 tif the Constitution and fcir the State Govem~enHo lay-the same before the 
Legislature of the ~tate witti _an Actio~ Taken Report?_ - ' · 

Yes No 

Whai, according to you, are the specific reasons .for the Staie Govemrr,ents in. not giving- full
. financial and adihilils!ratlve autonomy to the Panchayats and Municipalities in th~ir functioning 
· as units 6f self-m>vernrnent? · ' , , 

! • . . 

. (Not more than 200 words) 
Reasons: 

"l 
. ,. . ,, t ;-

0 ' • : r' .' ' 
', .. 1:' : ; 
'• / 

• •• ' I• ; "J, ,, I ' 

'. 
,' I l 

- . _(a) t;)q you_ considet iHat ~ny_ amendments arll required in articie 24·3.G, 'of the' Constitution for 
enabling the Panchayais to function as the third stratum of G_overnment-?J - _ : ,• ,. . , , _ 

I •• 

□:·- I. 
' 

",. -- • 'J No,:, 

(b) If sb, please give·detilils: 
. 't• ' ', 

I'.•, 
• I - ' . 

(Not:~ore thari 200 wordsl ' 

. '. •• I 

" ,,, 

' • ' • • • - , I ' t ' 

:r;he Pap¥r s~g·g~sis: the fgllpwlng ~ptlon~ for the P,anchayat~'.arid M~n/ci~alit
0

ie.r-
. . . . .· ..... : . ,,, , I· . -

that they- sho~ld- constitute the third straiu~ b( gover~ance: Le.', after the Cehtre and . 
the Siate:: ; ' . · ' . . · . : ·[i, : . . : · · · 

,, . . • 'l ,, ' • • ' .· . • • •·• . i • '·, 
. (b) . that they should be the creatures. of State Legislature with: control. by the State 

Government · . · · ~ ~ 1. ~ _; · :,· , • 1 r i · . 
{ c) - :· _tharth'e~ ~IU- continue to remain as locai" a_uthor[lles:~s:erwi~age:d u_nder·entry 5 of List 

· II of the Seventh-Schedule to the Constltulton. . _ · ::• , . • · 
j • i I . , . ' ! , I ~ ; 

. Whilt-ac~ordi~g to you is th~ best option:,. ' ' ·: 
. ' . 

l-. ,•·' I I,' 

'''iii) _:,□ (b). CJ (c) CJ •: ! 
; ' I 

-,:_ ;_. ·(a),' oo-·,ybJ 'consider. it' approp;iate ·10' -vest . legjslati~e'•, pbwers! in' Parichayats· (and--
. · ·- -Municipalities)?°,; . ' 1' •. - ·' _' ·:• · ;. · ·1 ·• ' .- · 

.' I' .,. / ~ · ! • " •. , ' ..,. ·r•. ' , ,,, ' -. • 

' Yes O Nb' , . 0'. 
,., -

- • ,, I :' ; • • ' ...,_ '. '.? ' ' "' ~ • I 

(b) Do you cor,siqer it appropriate to empower the Ranchayats (and Municipalities) to 
make laws in cer:tairi areas of taxation only? ,- 'i:• · '·' ' i - · ,-. · · 

•,•\ [ r ,,• I, r ~•. <'~I/ ' I '. 

o: 
- ' 

Nci 
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'' 

(c) If the a~sw'er to part (b) is yes, please state the extent of.power,to,be given. ·::., · 
· ':. . _ .. ,. . · · · ', . lnofmore'than·2oowordsl 

7 

9. Should the Eleventh arid Twelfth Schedule1 be restructured to rationalize and• avoid 
duplication of provisions and also to provide more fiscal . powers to the . Pa!7chayats· and 
Municipalities ? · 

0 

Yes □ No □ 
10. ·(a) Should a legi~lative list. called tlie "local List"· be· carved out of tlie- State:"Lisf~rid .the 1 

Concurrent List ? · · ,, 

Yes 0 
(b) If yes, please gil(e details. of your suggesJicin. 

No □ 
'. fNot mcire than 200 wordsl 

·11. 
. ', ' .. , ... ,,.. . 

(a) Qo you considt,r th'at -the institutional ·m~chanism of'State',Financial Commis'sioris needs 
any changes/ further strengthenirg ?. · · 

Yes □ No □ 
; . . ', 

(b) . If yes, please give your'suggestions in this regard. 
, /Not more thari 200 words l 

• r .,, 

12. Should a. Constitytfon<c1I obligaUon be created sp~cifyin,g laying. of Action. T~k~n. 8,~poit ori the ·, 
recommendations of tlie State Finance, Commission within a perio'd ,(jf .~!1<· JlJOnths · from the 
date of receipt of report of the Commission, before the appropriate'Legislature? · 

· Yes □ No ·□ 
13. Should the power 'to

1
s~-e~ify the maximym :amount. ~f ·ann!Jal·ta·x-.on :pr_ofessions, trades, 

callings arid employment as provided. in ,clause. (2) of· article. 276 of the Constitution be 
delegated to Parliament to specify by law? 

Yes □ No 0 



14. 

.,. 
' 

15. 

16, 

17. 

18. 

19. 

.. 20. 

·It is noticed, that one ·:of ·1he :impediments in'. proper, functioning · of Panchayats' (and 
M1-miqipalities) is lack of adequate funds. Should it, therefore, be adyisable-to empower the 
Panchayats (and Municipalities) to borrow finances from- . · · · . . ' 

(a) financfal institutions- I I· 
I ' 

,Yes □ No ·□ 
> 

(b) _ c:apital maJkets_ . 

, .. ,., ·· , .. ·,,._.,,,Yes .·--.•O::,-. , ... ·.·,.No· ,,[JI·, 
. ' . ' • ,· \, I',. . :1 '"' 

. Should the jurisdiction of Zilla Parishad be the. entire-districi, combiniA'g:botti rural and urban 
? 1.. - .• '' -. •. 1 . areas. , ,.,, J 

1 r 
Yes D ,,,,_ ; __ (, ,,No· ,' ·•·.'., •□ ,,- . 

I "; • , • • •. t .,. ,. ,, ,,• I , 1~ 

Should the di~trict plan~ing ~~ _the fu~_cti~n 9f ~ilia P~r,s~ad?,; {, ;: , _j: ~ _ , 
i• ,, .•. ,·l _.· ,:'-r.YeS' ! 01· .. ~. !.,.:_,No~ U.,Q~; · ::· 

. What, according to you, should be the composition of.the Distfici Planning.Committee?,' 
, ' ... ' . ' . , , ;, Neil more. than.200-words 

Wh·af should' be the role of Gram Sabha in the functioning of a. Grari Panchayat? 
' '. . , i • - '. ,I ., -

, ' Not mcire than 200 words 

• ' • • • f j : .. • ' ' • ' 

• . • • . • l • . .i ' ,). '.i,'. .• ) . 1
] I . . . . 

. Should Panchayats ·(ana Mynicipalities) have separat,e cad(e, of·o;fficew and other: elnployees.· 
indepen~ent from the State C_§dres? : .i , : .' ' ' Hi 

'I ,, II-
Yes . D '.: N~ "i · · ,, OJ ' 

i -. . . . ; ·1.: ·. :. . . ; _ r \ . - _ _ · 
Do you agre~ to the suggestion-that article 309 of it.he Cor,~t1ll!t1on I should be amplified tcr 
include the posts and se_rviccs l!nder the Panchayats (aQ_d M,u,nicip'alities) withiri.ils ambit?' 

.. :,. :· ,. y~~--:· --□ .'..~· _ _;,]i'~~:.::.1.dL .... 
. ·-: :·-_:·.->·- -· ,.•- ~-li .. :--:::•/ .·-,·,,_.,,.,.,

1
i;·1-~->;~;r.1--iiJ..( ·1. _,.j_ ... ~- ·-:~.- ~~ • 

, Do you consider th.at the employees of the panc':hayats .(and ,Mynicip<j!lilies) should be given 
Co~sti_til\ional protection a? available ,to persons· app~ihted ir connectipn with the affairs of th'e 

. 21. 

, . 

Union or of a State? '· · · · ,. , , , 

.Yes· 

l .• l' 

1003., 

No 
' 
'I 

I 



' . 
22 .. ··Please ·give'det!_!ils .of your suggestions for making Gram Panchayat a·viable 1mit-gf §@If= 

government, both financially as well as admi_nistr.itively?- ·, : .• , . .. :- . " 

(Not more than 200 w9rdsl 

23. (a) Should a maximum population of·a vill_age for the purpose _of i;gnstituting a Panchayat be 
prescribed? . . 

Yes ·o: No 

{b) If yes, please specify the·maxiinum popuJation? · . . 
(i) 5,000 D (ii) Any o_ther maximum. population, say: D. 

-, . • ' '· - ' • ' '• - . 11·- • 

24. (a) In ~ertain States, the Chairperson of .a Gram Panchayat is directly elected. Do you-agre_e. 
to the s_uggestion ihatthe Chairperson of Gram Panchayats should be elected•from amongst_ 
the_ member_s·and ,not•directly? ·· · , · ,. ·:. • 

" Yes ' □· No □ 
(b)·Please give.your suggestions supported-by reasons:-

(Not more than 200 words) 

-;. 

· 25. (a) Should the Members of Parliament an_cl· Members of State. Legislatures be· a,llciwed to· 
function as members of Panchayats (anq MUl)icipalities)? 

Yes. ·. 0 . _No □ 
, (b)Please give reasons for your

0

view:- . ., ' i .. fr' ' 

_: · :_ ·(Not-more than:200\vords) 

,•·: 
.,_, [i .- l, .. , ,) '" 

26. 
.· ',",' --t. ··'.''--- •", _,.·. 

Should the, Members of Parli_amer;it and Members, of· ~tale 'Legislaturt'ls be alloweij_ to functio~ 
. as.members of District Planning·com_mi,tte·es?, · · < .·. · .. ,. , .. 

- ' . . . 

Y~s o· ·. - No '. ' □:-, ' . .:':. ::_:.: · . ; ... · ' 

. ,. ., - ' 



'' 

27. (a) Do you consider it necessary to constitute any"new bodies for the efficient functioning oi 
the Panchayats? · 

Yes : .· .Q No 

(b) If yes:,Rlease'gi~e details of your suggeslions?•· . . .. ' ~. -
I 

- , (t~ot ~ore than 200 wbrds l 

. \ . i 

28. It is found that_ regular courts are very busi and take iong tiri',~- 'in !:disposing of election 
. pe_titions rel<!ting, to Panc:hf!Yf!IS (,:ind f0unidpalities) .. "1,ence, it;is -~pgg

1
~sted: that each _State. 

should, constitute a ,Panchayat. Tribunal to deal. with such election' disputes.. For this, an 

29, 

30. 

· 31: 

. . . ·- ' ,. ·• ' ' . ' ,.. . ' . . ; ' ". . . ~. ; 

enabling provision •,could pe m,ade in the Con~titution leaving the State Legislature tR 1)1ake 
detailed ·1aw. Do you subscribe to this suggestion?. _ · · · ' . . ' 

. .. 
r'' ' ,.,,' 

. ; ' ' 1; ,1 'J 

__ • .---:~·: - •. -- • ·•1·. ·::. ,, ~- ll' 
-·, (b) .ShouldJflEl:C9mptroUtir ~no;'Auditor-Gener'al 9f ln'.d,i,a -~,e emp<;>'«ered :\p-

(i) conduct the audit; . : · :- . : . , ; 10 'li 
(ii) to_it~/ ~~"Y~ ~fCOUnting_ stand~r_ds: . ·, ,, . : : : :o_· I~' ' . 

.. (iii)' ·. - or both (i)'and:(ii)?" ' . _. . . ' ,. ·: ; . '' . .I; I·- . ·., I • ' ,r ,. 
•• _- '.- l •• .• - - • _· P~- :::~--~; '. ~ .- .• '{ r,:·1.·c;i: \' ''I_.: r·,' : .;/ -;_[J, 1.; '1 --~~ ~: ', ,·-.·. ~. 

· Do you consider it necessary, that .ParHX relating to Paii'cn<jyats ·a'ri~ Part_ IXA ·relating to": 
Municipalities in the• Constitution be integrated ·-by.:,qmitiing, th~ pr'/ivisicins .. which, are a . 
duplication of.each either and;rationalizin'g the other:provisioris?; _ :: I, · 

• • {l; ':,,' . •1: • 

,'Ye~
1
·: 0 , I No·' '0-.-

•• I -,~ I 

= - , - . - • • ; - • . , .. •• - P ·• • ~:·· , • ' • - 'll· · 
Do yo~ Have \lnY other,sugg~s)ions to make on: the }s~~~s rela!i~g to ~l1mchayats dealt w,ith in' 
the·Consultation Paper?• If so, please give details. . · , . ·· , 1 

· · :'_: ; · · · · · · ,•-:; . '..JNoi more than 200 words l . 
. '-ii 

-
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CHAPTER-1 

.'. CONSTITUTION OF MUNICIPALITIES, ELECTIONS 
.'. . . A.ND SJ"ATE ELECTION COMMISSIONS l 

A. Constitution ofMunicipalities 

1.1 ·, Part IXArelating to Municipalities which contains articles 243P io.243ZG was inserted in 
the Constitution vide ·the Constitution, (74 th Amendment) .. Act, 1992. Article· 2430 of ihe 

· Constitution spe'cifies, in broad terms, .that a Municipal Corporation ,shall 'be, constituted for a 
'larger urban area', a Municipal Council for a 'small,er"·urban area' and-a NagariP?nchayaffor 'an 
area in ·transition from a· rural area to an urban area': The determination of such,areas is left to,the 
States taking into account· some criteria like total, population, density" ofi, population, · non
agricultural employment, annual revenue generation, etc. A_ lot of variation exists amongst.the 
States. 

Criteria 
. , 

'' 'l ~ 

1_.2 To constitute a Municipali_ty in Andhra Pradesh, the 'population crit,eria is 40,000 and 
above. In Uttar Pradesh and Rajasthan it ranges from one lakh to five lakhs, in Himachal Pradesh 
it is frorii 5,000 to 50,000 whereas .in Tamil Nadu the population should .not betless than 30,000. 
The definition of a Nagar Panchayat _is equally· varied and the interpretation''.of population and 
other criteria are often irrational and '.casual. ·seca·use of this; munidpalisationl of• urb.an areas is 
resisted. There are also considerations like lower taxHability, availability;.of more· grants. in the 
case· of'ruraI·:areas, 'etc.;-wtiich act• as a disincentive to, municipalisation even' though it;may b~ 
justified: Recently it,:' is• seen that :-areas already' municipalise.d are. denotifie

0

d and made into 
Panchayats onc.e again as happened in 29 places in Haiyana and in some parts· of the Mumbai 
metropolitan area. · · · •· , L - , 

./ • l . 

1.3 Another criteria is den~ity ,Of· population'·per sq.km. flere al~o ·sc.im~ ,$tale laws take 
cognizance but some others ignore '(t completely. In Andhra Pradesh for C9rp6rations it is 10,000 
and above, while in Karnataka iii is 3000 ana above. States like Uttar Ptadesh1 .Himachal 

·- i • ,··.' ! ,, ' 

Pradesh, Madhya Pradesh, Tamil .Nadu, Kerala and Rajasthan have not"specified. the required 
. densfty range. ' ,; ·· · · · ' ' · 

-~~ 

1 .4 :r.he third criterion is employment in non-agricultural activities. In Andhra• Pradesh, to 
constitute a Corporation, 85% ·of:<the population· should· be in non-agric~l(ural, actiyities .. In 
Karnataka, this should not be less .than 50%. States like Kerala, Tamil Na,du and ,Rajasthan have 
no\ specified this crite'rio~ in their A~ts. ' 

'F 
1.5 ... · _. The fourth criterion 'of annual revenue generdtion· also varies fioml State to State. In 
Andhra Pradesh, annual revenue should be rupees ·four crore and aboye, in Himachal'Praaesh it 
is rupees two crore'and above, in Tamil Nadu iHanges !rpm' Rs .. 5 lac io 30 'crcire, whereas in 
Karnataka it is not' less than Rs)l .crore per annum: States;iike ·uuar Pradesh, Kerala, Raj~sthan -. 
and Madhya Pradesh do not specify, any criterion of this nature. · · . · i" 1 • • , . . . . ' . . 

'• . . i' I 

1.6 The. 65th Constitution Amendment Bill, tre, precursor of thEJ Co~stitutiqil (74
th 

Amenament) 
Act: 1992 had-specified a population range of 10 to 20,000 for a Nagar Panphayat, 20,000 to 3 
lakh for a Municipal Council and 3 lakh •or above for a Corporation: Tlie definition of an urban 
area is relied on the Census. Thes~,popUlation criteria have been omitted in the 74 th Amendment.·· 
They°need to be reintroduced'to biirig about some uniformity. ·' '' 

- ' ,' 
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Composition 

1.7 . Article 243R stipulates that all the seats in a Municipality, shall_ be filled by persons 
chosen by direct election 'from territorial· ci:i'nstituencies. 'Tliough a· State' can provide for the 
representation of MPs, MLAs, etc. a Municipality'is regarded princip'ally as an elected body. The 
determination of territorial constituencies referred.- to as municipal w<!_rds is a first and essential 
step for the composition of a municjpality. · 

1.8 However, the number of wards within mun/cipalities has been left to be determined by-the 
States. Here again· the range varies from State to State. Generally: ·state laws seek to limit the 
total number of wards· based on population. In Uttar Pradesli it is 60-110, in Himachal F?radesh it 
is not more than 25, in Madhya Pradesh it varies between 40 to 70; ;n Karnataka it: is between 30 
to J 00, in Rajasthan it is qetween 60 10··:.70 and in Punjab it •is between 50 and 100 for 
Corporations .. However, the population .within· each ward ·is the denominator ·and there has' to be 
parity in the:ratio between population and the seats. The table below shows a wide variation here.·: 
Within Maharashtra, for instance, the <!verage population per ward is 45,000 in Mumbai, 22,000 in 
Nagpur and 14,000 in Pune. Within West Bengal, it is 31,200 in Calcutta, 19,000 in Howrah a~d 
8,000 in Siliguri. Article 243C specifically stipulates such parity within a State so. far as 
Panchayats are concerned. But there is no corresponding proviso in article ·243R. Such parity is'. 
essential at least within lt\e same State and, the same class. of municipalities such as Municipa,I 
Corporations, Municipal Coun~ils or Nagar Panchayats. 

Table 1 

Average pop~lation per Counci(lor in some Municipal Corporations. 

-
~ame of Corporation .Population No. of Average Populati~n ,per 

.1991. Corporators/War Councilor . . , 
' - . d· 

1. Delhi. 7206704 134 53700 
2. Pune 1566651 111 14000 
3. Mumbai 9925891 221 45000 
4. ,Naqour · . 1624752 • 75 ; 22000 
5. Calcutta 43998.19 ., 141 .. 31200 

'6. Howarah · 950435 .50 ... ·- 19000 
7. Asansol 435119 50 8700 
8. Siliquri 376592 47 8000 
9. Chanderneaore ·120379 33 3700 
10. .Chennai ' ' 3841':396 155 '. 25000" 
11. Banbalore 2660088 100 26600 
12. Ludhiana 1042740 70 I - 15000 
13. Gwalior 690765 60 11500. 
14. Bhopal 1062771 66 ' 16000 
15. Indore 1091674 69 16000 
16. Ratlam 

. 
183375 49. 3700 

17. Jabalour · 741927 ,. 60 '13000· 
18. Satna , 156630 45 

. 
3500 

19 .. Raipur 438639 . 54 8100 
20. Dura 150645 . 51 3000 
21. Bilaspur . .. . ... 1.79833 ' . " 55 3300 
22. Lucknow 1619115 ·110 14700. 
23. Varanasi 929270 80 ' ,11600 
24. Kanpur- 1874409 110 17000 

1'016 
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.. 
. 25c. AcifiL __ .. - 891790 ·. 80 11000 
;28: i\llatlilBilEL .. .. .. '792858 70 11000 
27: . M6fa8aBilB .. . _ - 443i'..Q1 60 I 7500 ... - ' 
-28.' Alillarli ---- ~8Q5l/Q _ -·-- '' 60 - "·1 8000 
29. Dehradun 270159 - -25 -- -- ·1 11000 

..30--Meerut - . .753778 70 .. . i 11000 

..st, __ e@Ea' !lil'll/f - 505566 . - .-60 i 8500' 
32:. Elazlf ,Ji(i,l 5.11759 · 60 I 8500' 

ec33- Batel K .· ... , · ,., ' .o!l721J .·50 I 10000' .. -
•34_- Guntur' ~7.1.Qllll ·r • 

-- - -- 50 I 9500 
35. Viiavwada 757lli.1 .. 50 .. I! . 15000 
36. _ ... Vishakaoatnam I,• 720024 50 I 15000 
37c-KUffioBL. 274795 ' 44 , f' 6500: ' 

. 38. WilftaA8al · _ .... · 456877 . 50 -, \, 9500 
.39 .... Jaipur ,,: .... ~•-·· - · Hlii!4.!l:l _ . 70 I· ·21000· 

-~- 'I . •· . . . , . ... . ,. . . . I, . 

1,9 . . Regarding representation ol perso,ns havifi§ '§p~c:ial , knciwledgJ • ;or · e'xperier\ce ib 
~.~(i_lelBill ~a~lti)s_tra,\i9n; _several Stales have f)lade a P(OVision afid theiri n~mbeis' vary 'fici,m 
State 18 §Wle: It Is lfitefesllflg-lO note that in Haryana, due to political .difficulties In nominating 
such, peisoiis:-tHe /:l~ry~ni!l Municipal (Second "Amendment) Act, 2000: .. ~as -rembved"•the 
pf8vlsi8R al18geffier. lh Deihi, 1/ie pf6visi6ii for such, hDmination has also become the subject of 
·litigation. Since an acceptable definition o/ ~iio\\iletlge and expertise appears;toh:ie elusive. it ma·y 
be. better to drop the p'rovjsion, altoge\her. Andhra· Pradesh 1§ ,!he ohly State':where one peiso_n 
belonging to the Minority Commtmity is nominated lo a Municipality, althoucih ,il!ithout ,the right' to . . , - .. '(" ·/ tll I • .. ' 

vote. . •, . ... . , ., .. 
•. . ", :,, . ; ,•• ,. " ... ' 

1 
:: •: J: . ;1, I • • > 

·1.16 Elellttilta\lqh of municipal _wards is an important step 19 ~lect!9.ns; ;~~d ~.c:m.stitutio~ ,of 
municipalities. T~t'iU

0

!:J~. article 243lJ conf?rs on the Municipalities the ''right!(?' live"I :and .a tlea,r 
. t_e,n_~'.e of._5. years,_ pellllea_l -~fl~ pttiflf cqnmder;it1ons have-prompted som~; Sta,ly. ·,(,9ve,r11ments '?Ind 
lna1V1duals to .d~l!3Y t~e ajE;~ll~n§, Ll§Ually ~y G!eklng the-!n!ervent10C) ofi9ou~~i;Hyd,E?_r9bad_.~mply 

·1llustrates IRe .. probl@n'l.: Elections have. not beeh held for t~e Hyderab9q,·Corporat1on for several 
years: In 1998, '. the ,.stalei Govem_inen_t proposed to extend the citY,, bOHC)d~fie

0

s.1;>y,11i,nclu_dirri" 1,1 . 
. adjoining, ,muAicipaliti§§. Eledi6/i§ ,were -deferred p,ending the reorg!clniS?lio~l:j~arly.)h·,2000; lhjl · 
de.cision to. enlarge- tlie. boundaii,es was given up, and elections, 1weir/c', org·1jf1i~E;~- _for· th~, 1 ~ 

- surrounding rriu~icipa~t!~ ~a-~f, lh. !he y~a~, h,_t_he m~antime ~ peti)ion/w'1s j 1;1oved: before :the 
High Court seeking dehmila!1ofi. of municipal Wards on the.basis of the•,199,1 population. though 
'such delim7tation has• no!- Ileen held. anywhere else In the State. Hb0ever, in ,the case of. 
Hyderabad,, the H{gh 'court. ha? ,Sl!ciyeil ·,electioris 1111 · delimitation •is do,n~: ;!he iarg'uments mad,:i in 
this chapter on regularity 'of ·election§· 'a~ply flere ·as well. Fresh' delimitation[1·should_ not be a 
gio~'r1i:lfordeiaying,ele9\iq~s,,-, ,:. ,; ' ·; ' .·: ',,.'. I.:;:,' i,•I,: . :, ,.·, . 
E;~cticin ·and Ren\~;,,al of May~r~ / Chairpersons : :) -: : i ;~ ' 

:·.:,-'I 
• ·r • ., . • I I 

1.11 Under article 243Ff the manner of· election of Mayors/Chairpersbns is left to be 
· _ • I. , ,,. , • , , , ' "I If, 

determined by the State. In Rajast~an, Himachal Pradesh, Haryana,1 Karnatal<a; Kernla,. West 
~engal, Mahaiashtia Md G~jar~i;' tt\e 'Mayors/ Chairpersons are ele~ted 'lfipm amongst the 
elected ·councillors. In Andhra Pradesh, Uttar Pradesh, Madhya Pradesh" and' Tamil· Nadu, : , 
M~yors) ·chairpersons ar'e 'elected directly by tlie people .. The term'ialsolvaiies. Table' below 
coniains the details: · '' · · · ,. ',. 1 

.I 'I 
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Table 2 
Mode of. Election of··Chairperson and Term 

' --
.. 

.STATE ELECTION -- TERM 
Andhra Pradesh Direct Five years 
Assam. Indirect . One vear 
Bihar' Indirect -- , 

Delhi Indirect One vear 
Guiarat Indirect Two and Half vears, , · : _ -

Haryana Indirect: One vear - '. 

. ' ' Himachal Pradesh Indirect One year· 
Karnataka Indirect One year ,. '\' 
Kerala Indirect Five years -- ,. . --, 
Madhya Pradesh Direct •Five years " 
Maharashtra Indirect Two and Half vears 
Orissa Indirect One year " 
Raiasthan_ Indirect Five years. , 

.Tamil Nadu Direct_ Five:years --
' . 

,tJttar Pradesh . Direct Five years 
West Benqal . . Indirect Five years 

1.12 It is to be COJ')~idered whether the manner of electing a Mayor or a Municipal Chairperson 
should be uniform '·and: even if that varies the term of office' should ·be uniform or at least a 
minimum terrn" should be prescrib-ed·, It stands to reason that the term of office- of the head of a 
municipality s~ould be ttie same as·for the Municipality. · 

Removal of ~ayor/ChairjJersons 

1.1·3 The provisions in State laws for removing a: Mayor/Chairperson through· a no confidence 
motion vary from State to State_. The·table bel9W indjcates the extent of variations. lt'may·appear 
that-some provisions<> limiting .the frequency of such motions and requiring specified ·majorities.for 
th_eir passage may ap1Jear"stringent in coitiparisoii to a Council of Ministers· in ·a. State. But these 
provisions in°some State laws Were inspired·by 'proposed·articles 243B and 243R of the· 641h and 
in 65

th 
Constitutional Amendment Bills introduced in 1989. Some States went ahead and changed 

their laws without waiting for the Bills to be enacted. , . 

. Table 3 ,. 
M Procedure for, No-confidence otion against-Mavor 

.Notice of 
, 

Repetition of last state . Tabling of Motion Passing of Motion Requisition ··motion· 
Haryana . . By a majority, of nqt· ,. 

'' ti- ... " -less than two-thirds , 

Kerala 
' Not within six months By not less than,one- By rriore than one- Cannot be repeated 
,' of assumption of. third ~f the half of tlie electe'd l;>efore six months of -

• - " ' 11. ' office Councillors. Councillors. •' . the last motion . 
, 

" " 
Madhya , Not before-two years By not le_ss than.half More than ttiree- . ·cannot _be: repeated , 
Pradesh of the assumption of of the total .number of fourths of co.un-cilllors·· before·-one year ot the ' ... - ., 

''. ~·. ' . ' J • office · elected councillors. present aria voting,, la~! f!lO!ton · 
, such majority should ' ' 
be more thari two-
thirds of the total 

-· 

councillors. I 

Himachal Not before six months By not less To be passed Cannot be'. repeated 
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State Tabling of Motion 
•. . . Notice of· 

. Re_qiilsltion · 
' ·. Repeti~lor'i of last 

·: -. ·motion · ,. 
Pradesh of the assumption of 

office· · · 
than majority of total 
elected Councillors · 

l' ; ')\ 

,, .. 

by . majority ·of before six months of 
members : pre-sent, the last motion 

'the. quorum oCwhibh 
sho;il~ , . _ J 
not be less than one 

· · · 1 half of ifs total electJd 
. ' '',, ·' ·, members, I . 

Rajasthan . Not 1/,efor_e ore _yi;ia( :· ·, B~. n?l les_s than ·o~e, · . By: a majority o_f tw9-_

1

, Cannot be repeated 
before two years of 
last the motion 

' of the assumption of third of the · thirds· · 
bffice ,, ' ' .. · ' \ : Councillors . I . ' ' ' '. ,·' 

· Uttar 
Pradesh ., · 

' ',_, 

Maharashtra 

. Not before two years By not less than one- By more .than one- · 
of the assumpiion "</ 'hajf o(itie·total : '' :- ' ' :_half ofol~cled :' l ' 

off[ce .:: :. ·. ,., 1 numb'er?f-\ :councillor~ .. '. :; ' 
., Councillors.. ' · ' 

, By ijot Jes~ thari one
': 'third of the Councillor 

;Majprity of.th~ tot~d 
'.nuhitier of members 

' ' -' ' • ,. I. 

' , • ' ... . ' - ': ' 1,~ ~ . ; ' ' ~ 
Not befor~· si~ m~nths By not less.than one- ' By three-fourth of the 
ofassu.niption of, • ·; · Jl?.lf pf ,the t6\a!,, , . ,. _·, ; total stre~gth.pf Ui,e ,,~ 
office · · · · _,- . • ' number of elected .. ,, elected C _ _punciH,ors: 

1
: 

Councillor . , _ , 
' '' .. \' 

, , •. • • •' . i ... ,, .;_,_ • ! , ';, •· . :_ •,;,. ' 1 ~ ·. 1•·' • ,_· • . I• .i I· ! 

West Bengal· Not befcire.six months:: :B~ ~~t less th~n one:_.,, ,By a,majo;ityo_f;t[l~,,, 
o(a·ssuinption of , third.of the members. , total numb~r of•.,.,. ,, 
office.. . 'I : . ·, .. '. ,- . ' - 'm~inb~rs:· . ·• ' . ' : 

l 1 . _f - I _I ' ' . I . : ~ ' .. : . ' :: ,, ' 11, 

Cannot be repeated' 
before two years of 
last month 

Cannot .be repeated 
before six months. 

I l . ,'1 -_ ,' 11' 
. . "'J ( 1_, 

• • 1 l ;• , ~ i •, ! , • 

1. 1/ · Soi far :as the ,territ:•~f bffic_e · is concerned,· one year temire'ma~es the Mayor mainly_ 
ceremonial. Tl)e provision of two-and0a-half .years in Maharashtra· and Gujarat is.an after thought . 
. brought;·abo~t-by a recen_t amen'clment•and•is really a-compron\ise to giv& a chance of holding . 
office to ·at:least, two·pe9ple within a municipality's :te~ure-of;,5' yeah;: SorJ1'.e political parties ·find .. 
even two-andca-halfyears. as·toci ·kmg ·and,would like;th'e Mayor's to ·r~sig~ v,olunfa_rily' after one . 
year: In April ~000, a·lady:m~yor, of Nagpur resigned after ·qompletin(forilyi\1'1. month·s in 9ffice in 

.. obeqience ,fo;her partfs decisioh'ahd ·another lady Councillor f(oiii the j:>ar;\y·became the·Mayor. 
The motive;seems lb be office rather thari continuity in the interests:of municipal administration. 
1.15' -• It, \\'/i!I ·be- app,_opriafe , to el_icit public .opinio_n' :•regaiding •the: ,ma1,ne\ of_. electi9ns. and_ 

. removal as,:well as. tenure of:the Mayor/Chairp·erson/Amendment"Bills•of,1989 which required a 
• r I " • : .-,, 1. I ' 1 " '. • ,i l If ' :• • 

. majority.bf the .total House plus two,thirds· majority of those present and voting for chairpersons of 
Panchayats ·a'nd.,Mi.micipalities fo lbe removed by -:motion. of no:confide·~ce -were intended to 

·.enable coiitinuity.·in Munidpaf Administration and discourage frequen't motions of no-confidence 
Onfl ·1m· syg'r'oun'd·s.- ··I' ·.; '· · ·' · · ·· .:,, ·.1.: ,!:_,,,> '' ·11 · · , • • .,,,, ,. •• ,, , ' - ,, • ' I 

H ,l·,::, ·,_ L{,1•.-~_ . l ;·,1-:--•;,, .. ·; :·. , . -.· -~, . !': _i.;'.,'(l-,1$':,'. ·.,. 1·. _"-·_. ;,::_,' .:·• ~ . 
• " 1: 16 .An?lh!3~ 1mp,ortant,aspee;t•r~lated _to the _election of j'vl_ayors and.'Mu~_IcIpal .Cha!rpersons Is 
, , -who electsilheni .. Where elections,'are indirect as in,many.States:·the intentian:·;s that ·the.Mayors 

-- • C will tie ,elected by· and .from amcingst the .elected members ofttie,muni~ip~l'iiy.' ln,the case of the 
. Panchayats,' Clause (5)(b) of article 243C,bf ihe Constitution specifically.-~tfiles'so. However, in 

.the case of Municipalities, there !~' ,no such provision ,in.article 243R., In St~tes where ML.As and 
MPs .a_re n~presented ·with ·voting rights a piquant situati_on arises; ·as• their,!votes have been the 

- , , determinjng .factor-in -the ,election and· removal of chairpersons Jattier;than t~e \totes of .the elected 
,. · COUf!Cillors.,Jtifs is discussed in further detail in a subs·equent:chapter ori Mfs and MLAs. · 
·, ,, _, : : '' ' J ' • ' ' • : ' • ;, • ' • • . ' '' ' 11 i ' 

' ,, 
I 

I 
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Suggested Legal Changes 
' ; 

. 1.17 

., 

The suggested legal changes are: 
1 • . . 

(1) 

(2) 

(3) 

(4) 

(5) 

. . ' 
Article 2439 _provides for a Nagar Panchayat for i;! !r?mli\i9f!i.!! ernij1 MYfliBif?!ll 

Council for a ·smaller urban area and a Municipal Cprpor.itiqn f@r s i!lf!j!H Hf9€!fl 
area. While clause (2) allows the States to take Into cPn§ii:Jeri;!!i9n v;mpu§ gth!lf 
factors, given the very wide variance, it is desirable th9\ 9 P,9P,!J!i!!i9fl 
classification is provided in the Constitution itself. Given the increasing rn!e gf 
urbanisation, its density eind economic fact.ors, a C9rporation should have a 
minimum population of 5 · lakhs, a Mynicipc1i -C6im<;:il §9,999 .c1n9 a Nagar' 
Panchayat 20,000. Provision can be · m.iqe !9 pres·erve previ9u5Jy e~isting 
municipalities. . 
The proviso to articl_e• 243Q · Sta\es that a municip<1lity m11y not ge ggn§\itut§!i fgf 
an Industrial township under certain circums!ances. This provii;g gig n@! fiQYfll ill 
the Constitution Amendment Bili relating to the 73'0 Amendment Act intn~rJygeg in 
Parliament in July 91 or in the Bili as reported upon by the Joint Cqmmitt\le in 
July 92. This appears to tie. an after thought in resp_onse to some su9911s!ion5 
from certain ciuar:ters. The provision. goes against the grain. of. decentralisation 
and local self-government. Hence, the p.r9yi59 may be deleted. 
Article 243U (1) _contains a proviso that where· iii mynigip9lity .is superseged "it, 
shall be given a reasonable qpportunity of being: hestrci tiefo,re i\s iJi§§@IY!km", · 
There is no.corresponding proviso in article 243E rel:;1tin9 to fls!n\;hayat5. HenGei, 
a similar proviso may be inserted. 
Whenever a Panchayat or a Municipality is, superseded a report S!g!!!l§ the 
grounds for such dissoiutiori, should.be placed. before the Sts1te Legi§iel!LIFe:Thi§ 
'will be a deterrent-to treating· supercession casually and resortin9 .to i! t;>eqay§e qf 
political expediency. This provision is on par :with a report being pieGllcJ IJ11fqri:i 
each House ,of Parliament in the event of a proclamation of President's rule in a 
State under article 356. 
In determining the number of municipal wards and in delineating, them, them 
should be parity in the ratio between. a seat and the population and su9h ratig 
should b_e.unlform within a State among ariy category of municipalities' such sl§ 

Corporat,ions, Municipal Councils and Nagar Panchayats: . . 
(6) 

(7) 

The term ofthe Mayors/Chairpersons should be c9-termini.Js·with the teirp.of the 
municipality. Provision for this should.be made.in .the Constitution itself. , 
The. procedure for · removai' •of Mayor/Chairperson 'through motion . of no 
confidence-should be. uniform. Here again ,a:,provision. should be m9de in· !ti!l , ·1 
Constitution requiring majority of the House and two-thirds majority i;>f those 

(8) 
present ,md voting. , · .,, , : . 
Municipal Chairpe_rsons and Mayors should be elected only 'by ~nd from amqn9.§t 

. the elected members of the 111unicipality. 

B. Qualifications and Disqualifications f'?r Memb~rship iri Mimicip~lities 
' " 

•, i 
I 
I 

' i 
- P• 

1.18 · · Article 243V of the Constitu.tion p·rovides that the disqualification for being.phos~n or fqr ~, 
being a r11ember of a municipality shall be .the same as· is applica9ie for the purposes gf election · ' 
to the Legislature of the-State concerned. A State is' free to stipulate other qualifications: Alf ·the 
States, have, made provisions .in their respective Acts. Most States specify, 21 'years •. ;is t~~ 
minimum age for contesting elections. The name should be in the electoral .rolls and.in the case 

'. ' 

of a reserved seat the candidate should belong to that category. · ". . · 

1.19. Regarding qualifications and disqualifications of candidates for elections to·-Parllamen! 
and State Leg(slatures·, the· Representation of the People· Act, 1951 provides a general framework· 
which has been broadly followed in most of the States for local elections .;ilso. Some additional 
qualifications prescribed by the States vary significantly as can be seen In the table in ~nnex\m~ 
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1.1". In some· States criteria like the two-child norm· have been adopted and the impact of the 
same on candidates ·and, voter reactions needs to be .studied, in detail. The Orissa evidence 
shows that.the·two child norm has not stood in the way of women candidates from contesting 
elections. Orissa's experience in the general elections for six urban -locaLbodies in April 2000 
confirmed· this, wherein all seats reserved for women had multiple candidates· contesting the 
seats. · 

1.20 Some •disqualifications, as •in Himachal Pradesh or Hary?na. barring all licensed 
architects, town planners, surveyors, etc., from contesting local elections merely because they 
are licensed by the Municipality may pe carrying the Qolion of conflict.of interest too far. It may be 
·expected that the·State laws will be modified in the context of experience, 

, 1.2t. ,Contesting simultaneously for a number of seats is a problem ,in some States. 
·· Rajasthan and Madhya Pradesh are two States where contesting for more than two seats is not 

allowed. This is fn keeping with the stip~lations for the Lok Sabha and Assembly polls .. Failure to 
s.ubmit accounts .of election ·expenditure is a disqualification in some States. The State Election 

· Commissions have prescribed various norms in this regard as may be seen in Annexure 1.2. In 
Kerala, failure to submit accounts resulted in the disqualification of more than 12,000 candidates 
in the Panchayat polls. • ·· 

' ' - - . ' . ... . ' . :: . ·-
1.22 Whatever may be · th~ qualifications or disqualifications for contesting pan'chayat and 
municipal elections are,' presently they are found to be scattered in different laws and regulations. 
A unified,law for this purpose on the pattern of the Representation oftbe People Act of 1950 and 

., 1951 is needed; ·, • 
. .! . ' ! . 

Suggested' Legal Changi:s, · , , · " 

1.23 The suggested leg_al changes-are: 

(1) 

(2) 

C. 

,Articles, 243T, and, 243V. contain identical· provisions so far. as disqualifications for 
· :membership-'in .a panchayat, or .a municipality is concern~d.'. The main prin9.iple 

,follq~ed is 
1
1hat ,!he ground_s of disqualification should be·Jhe sar:i~ as• appli_e? for 

· elections !C!· the State Legislatures. State law~ may make ?dd1t1onal prov1s1ons. 
State li!ws ,may, compile all provisions ,re·garding qualificatlons:;and. disqualifications 

,, for election~ in a .. single law and in the-meantime, State Governments should prepare. 
a manual compiling.existing provisions.for public.information. , . 
While SEC .should.have the authority to prescr.ibe .ceiling of expenses and code of 
.conduct· and ,while· these may vary depending on the c_onditions of different States, 
.S.tate. laws should clearly ,specify the powers.of the SEC to •disqualify,candidates .or 

.. set aside electi9ns ,in the event of violations of those laws. , . . ,1 
' '' ,, 

Regularity of Elections . : 
-...: ,, _, 

1:24 : The ,73rd.,& iiie· 74th Constitution f\mendrrients ,cle·arly make elections t~ locai bodies 
, mandatory every ~ve ~~ars. • Two rounds"of elections have already, been: held in; the States of 

Andhra .Pradesh,• Madhya Pradesh, Hary,ana, Maharashtra, Gujarat, Kerala:. Orissa, Andaman & 
.Nicobar. Islands, Rajasth;;m. &, U\t?rJ'radesh (See ·Annexu,re 1_ .3).•, In, ttie ~\aJes. of /1.ssam, Goa, 
· Himachal PradElsh, Daman,& Diu, Ka(nataka, Manipur, Tamil Nadu and Pul)jab and the National 

Capital Territo[)'. of.Delni and Union territory of Daman and Diu, e)ection~'were h9ld.,onc'e. /I.part 
from the Union ,territory of Pondlcherry, Bihar is. the,,only State where lo.ca11 \:)ody elections have · 
not be.en held sci far. •11 has ,recently announced ,to hold Panchayat ele,ctions a_fter 23 years. 
Jammu & Kashmirihas·recently adopted the 741h Amendm_entand has,cm~oun~ed

1 
that theJocal 

body elections·will be.held. in 2.001, ;rhe 74~ s;onstitution. Amendment ~as l)OI been applieq to 
Mizoram, Nagaland and Meg~alaya. There are no urban, loc?I bodies _ii) the Union !erritor.Les of 

, Dadra·&·Nagar·HaVeli al')d·Laksl)adweep. · . .. :· 1 · •• · • ,. : ; • 
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·. 1.25 Elections to urbal) local bodies have _returned about 73,000. representaiivesJrom about 
3500 Corporations, Municipalities and Nagarpanchayats (See·Annexure 1.11). The.turnout during 
these elections has.been in the·range of 65 to 75,per centwhich is·much higher in•comparison to. 
the Lok Sabha ai)d Assembly pcills. - • , - · • • -

' ' 

1.26 Though elections have been held. in most States, their regularity continues to be a 
problem. In Uttar Pradesh, elections to over 58,000 Panchayats, ·904 Intermediate Panchayats 
and . 83 Zilla Panchayats were due in May· 2000. Shortly, before, the State Government 
promulgated an Ordinance postponing these elections to. October 2000 o~ the .plea that the 

· delimitation· process has not been completed. due to creation of 12· new districts in the State, The 
Ordinance was challenged in ·the High Court through a Public Interest Litigation. The High Court 
quashed the Ordinance ruling that .it violated the Constitutional provisions fixing a five year tenure 
and asked the Election Commission. to hold elections as per Schedule. The State Government 
t~en challenged•this ruling in the Supreme Court: Elections were theri conducted in June 2000 
only after the directions of the Supreme Court. · 

' . 
i 

1.27 ·. Similarly, in Haryana, Municipal elections which were due .. in February, 2000 were 
deferred due to the:announcement of Assembly polls. In this case also the ·supreme.Court:had-to 
give directions to the State Goternment to hold elections to- local bodies within a stipulated•time. 
The elections could b~ held only in March and April 2000 after the Court's intervehtion. 

1.28 In 'Andhra Pradesh, elections to Hyderabad.and Rajahmundary·•corporations and·.five 
.. Mun!cipalities were not held as the exercise of'delimitation· of wards· had not taken, placf In the. · 

case of the, Hyderabad Municipal Corporation, the High Court has directed to postpone. elections 
till the Wards _are· delineated on the basis of the 1991 Census instead of 1981 Census (through 
WP No. 13097 of1993 judgement'on 29.12.1994). The Government.ofAndhra P.rad_esh has now 
issued a notification on del_imitation of wards in the twin cities of Hyderabad and Secunderabad 
on the basis <?fthe 1991 Census even though the 2001 Census has alread_ybeencompleted. · 

1.29 . Earlier, a Division Bench •of the- Andhra • Pradesh ,High Court· had struck down an 
Ordimmce promulgated by the State Governme'nt in February, •2000 seeking postponement of 

· elections to. Mandal and Zilla Parishads · and ordered that elections tie completed before 30'" 
·June, 2000. The State Government"s contention was that on the basis of an unanimous resolution• 
o( the Andhra ,Pradesh ·Legislativ'!l Assembly,-',i' Bill to arriendi 'ttie · Constitution 'to allow State 
Governments not-to have territorial constituencies for Intermediate· and District Panchayats 'had 
been introduced in Parliament. Thei'efore;·e1ections tci, such levels ·at that stage woul,d,•result in,· 
unnecessary expenditure and complications and, hence ·the Ordinance had to be:issuect"'A writ ,· · 
petition was then filed by'the 'State'Eledion Commission, later joined by some-NG_os· ch·a11enging . 
the validity of ttie Ordinance: The Andhra Pradesh Government filed a •Speci<jl ·Leave Petition, in:: 
the· Supreme Court against the High Court's order. Th_e Supreme Court· has subsequently ' 
dismissed the SLP (SLP (Civil) No.7979 .,- 7986/2000) filed by the Government and has directed 
ttie State Goveirnnierit to· complete the election process by March, 2001:. · · · · · • 

1.30- However; it is' still uncertain- whether elections would .be held. Recently_. another- Writ 
Petition (W.P. No. 17501 of 2000) has'been•filed in_ the Andhra Pradesh High· Court·challenging 
the method of allotment' of seats to ttie Backward Classes without. their_ population' 'being - , 
ascertained on .. scientific basis.- The· High ·court on °131~iDecember;'2000 directed the! State 

. Governml'lnt to c_ollecf data-of BC popujation'on~e ag:3in..on a scientific basis _tiefore 1'1·.May-200'1 
.and hold elections· on:31'1 May 2001. Th·e High'Court asked the ·State,Electio_n Commission to 
hold elections to Panchayats onlY, §lfter this,process was over. · " - .:. · -· · ,· ·· 

~ ..: , ' . 1 ~ ~. •• • :' 1 , ' 

1.31 It is thus·evident that'elections to local bodies continue to·be a p(oblem:even though the 
73,d and 74th-Amendmehts to the Constitution make elections to these bodies mandatory:·Time· 
and.'again', issues relating to reservation and 'delimitation have been cited as :·reasons for 
postponing local body elections by various States. In most, cases: Public Interest L:itigaticin and 
Court orders have been necessary to _ensure-·elections. The Supreme ,Court in• its judgement 
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dated j2.08.1997 (W.P. Civil No.7-19 of 1995) ·clearly·stated that articles 243E am:t ·243u on 
Panchayat and Municipal elections respe'ctively are mandatory and not discretionary. To-quote 
"failure to hold elections except in case of genuine supervening difficulties amounts to flouting the 

· .. ,Constitution., Supervening difficulties have been adequately described such as natural calarriiti~s 
• like flood, · earthquake or extremely urgent 'situation prevailing in the State for which election 

cannot be held within the time frame.".· · · · 

" Delimitation of Constituencies 

1.32 · Delimitaiion of Panchayat and. Municipal Constiiuencies has been cjted as an· excuse for 
. delaying elections. This is because .the responsibilities are not determined clearly. lri Haryana, 

Madhya Pradesh, Uttar Prade_sh, Rajasthan arid Punjab_,. the task cif delimit*ticin of cons\ituencies 
vests with the State Government. In Gujarat, Mahara_s_htr['I, K!'lrala and West Bengal, the Stf'lte 
Election Commission is the a·uthority for delimitation of Constituencies. · · I· , 

.. ·. ' . . . '. ' ·1 ' ... 
• • . • I • ! 

1.33 The·73rd and 74th ·Constitution Amendments clearly vests th_e power to conduct local 
elections in the State Election Commission·. The delimitation process forms ,an integral part of 
"conduct of elections". It is neither necessary nor appropriate for the State I Governm~n_ts to take 
up this responsibility. Besides, keeping in view that the process and. outco~e of ctelimitation has 
come into criticism in some States, it is better that this work is eritrusted

1 
to the State Election 

Commissions, which are neutral and independent bodies. , · 

1.34 It is ~lso observed that in s;me State~ the delimitation exerc;se. wJs ,;aken up onl; ~hen 
the local elections were due even th'ough ·th'e'process·could have.been initiated well 9efor~ the 
elections·. If the-exercise is takeri;up only just before the ele'ctions, ii also 'provides a·reason for 
possible pcistporiement of- elections. The question that aris~s· is t~at s~'ould not_. there be a 
·provision tb ensure that the delimitation process is· 'conducted at least 'six months 'or one year 
before the expiry ·of the term .of local ·bodies. The fo·rmation of new .. df~tricts, or <;hangi_ilg_ of 
administrative boundaries is. anot_her factor r'eq~_iring fre~h delimitation anc( resulting•ir;i P\lssibl~ 
delay. It is "pertinent to mention··that in the couhtry as a whole delimitation of Lcik Sabha and 

• - , • I , • •"11' · • 
Assembly Constituencies has not·beena done since 1976:and electioris·have·been-held on the 
basis of the constituencies delimited at _that time the insi_stence cin· Ires~ :·delimitation for ·local. 
elections appears to be motivated in some cases and used as ploy for delaying electicin_s. 

Res;;(,ati~~ · · ·. , : ,;,.:, · :_ · " · · ' ,:; - ·. · ·,·.JI. '. ' ' .. '_' 
-t' .·1; .•,,, -~---···: •!,,, 1 1, .. ",!~1·· 

. ., \. . ·, ; ' :; ~ - . 
1.35 'Reservation and rotation of reserved constituencies and the division of responsibilities in 
this. regard is another. rea_s~n. for ,delays. The re!lponsibility vests in, the,!~tate_ Government in 
Madhya Pradesh: Rajasthan, Andhra Pradesh, Uttar Pradesh; Tamil Nadu, Karnataka, Haryana 
and Punjab and the State Election Commission has .no role to play. ·oh the other hand in 
Maharashtra, Gujarat, Kerala and West Bengal, the State Election Commis'sion .is 'responsible for 
·the 'reservation arrangements.· . :~ ' ', ' 'i . ,, . , , . . :· . · 

' ',_,: ~ ' -~ . ' ' ,' ' I, ,_ ,.... •:'' '' ••, j:,. (.' ' 
·1.36 · , ; In 'Guja~a.t,_ the State, Government fixes 'the' n'~mbef :of seats_ .),~eluding those to be 
reserved for Scheduled Castes, Scheduled· Tribes, .Backward Classes and' Women. After the 
seats have been cjuaritif!ed, ''allotment. of reserved seats· to' various . e)~ctoral_ 'w_ards is the 

.re~ponsibility · of'th~ State I;lection Commission. Seats are; reserv·ed 1:oh··the ·basis. of the 
p·ercentage of population of Scheduled· Castes and Sctieduled Tribes in diffe'.rent i:cinstituencies in 
a descending orcter. The· reserved. seats are allotted by rotatign tci different_'constitueni:ies. A note 
describing. the arrangements in· Gujarat- in .some· detail is at:·Anriexu·re •:1.5. The':procedure in 
Maharash!ra is explained ih Annex'ure 1.6,.. ·' · ,., . -1 ,, H' !·. · ,:. 

l ...: •· . ... • • . •:, ' . : • ' I ••• ,.~ ' '., • 

1.37 · ' In Rajasthan -and ·'Madtiya Piade~h,- the:-seats for" Wi:ir'neri . and Backward Classes are 
• I , , _1 , .• I •• • , l 

allotted·by;lottery, .Irr Uttar Pradesh, though seats are•reserved by rotation, the·procedure has •,' . - .. ' . . ,' 1:··· . 



. been _changed fro111 _one election .to another .. Rotation .of.seats during the first' ~I.actions .in 1995 · 
was in descending order but in the later elections of 2000, this was done in the-a·scending·order. 

. . . . ' . ' . . ~ 
1.38. In Andhra Pradesh, it is the State·Govemnient which noiifies the reservations and unless 

. this. is done, the State Election.Commission is not able to issue the eiection notification. Because 
· 'of-this, the State· Election Commission had to approach the Court-to direct the Staie Government 

to notify the r1;1servation. Apart from the issue of the Ordinance .mentioned earlier; this was one of 
the important matters to be considered by the Court. · c 

· 1.39 . · Wh~te_ver may be. the procedure· for reservation .and rotati~n. its· impact is· aiso to be 
. corisidered'when_ the rota.ticin takes place during.every election .. A person elected on the reserved 

se;ii doe~ not g~t' ah oppo~unity !:Jf i:iccupY.(rig. the same" se!,lt .fo.r a sE?cond term.- .This prqves to be 
a disim;:entiv1;1 fg~ (llls)mbers tc:i' weir~ hard fo'r thi;iir t;:on~ti\u.ency. It is particularly disadvantageous 
to ·women ;;md fre~h i;intrs1~ts ti>, l)u_ilc:l up their capacity and experience a_s elected'represeQt~tives. 
The reserved seats of a constituen·cy may b!'l con/inued for a fixed period and· linked to 
di;ilimita,tion gn a P.eriod(cal basis such as the.,Censu~._ . ;c• 

· _ It ''• ; ._, ;·• ; ; , •. ! • 

. Suggest~~ leg·a1, c_hanges . __ ;, . 

1.~9- .The suggested legal. changes are: : i , 

Jgns1,1ring regular elections 
.... • • • • • ••• • 1_ ~ :- •• ·:- ; • • ' • • • ~ • 

. ,'1Aq.1,: Artic;ll;l~ ,2431:: ?nd .243U of. the Constltutiofl_,cont_ain icje,nfa:ai proyision_s • .(;Jause (1) of 
·article 243E states that.every.Panchayat, unless. sooner dissolved. under any law, for the time 

., , • ,' " ' • '.,' • l. ,, • J ' • , • ~ ' • ' • ~- , • • ~ • • • 

.,bei.ng in fore~; ~liall .~on_tinu.!3 for;fiv7 ye~rs f~om tre date ?.PPC?inted-.for,it~.first meeting a,nd no 
· l9ng~f- Sirriilai!Y'._c;:la_us~. 0.); of ~~(9!El 243l,J ~/a,t~s.th~t every mun[ci()(!lity, ,LJni.e~s s~oner dissol,ved 
, under. any_ law for-the time being m force, shall continue-for. five_years _from·the date appo1ntecl for 

, . , •• • C ~, , ". ~ • , .•l,.. , , , I , - •,, .. , · • 

its.first meeting. The provisions are clear and,una'mbiguous.and:hence, there is.no scope,for any 
• cith~r ]nierpretati9~.: ¢1~uefi':(:l)ii(ariic,(e. 24~s <lrlQ that of.'243'u,further ~late· that;e,ectio.ris to 

ccins_titut~ 1l p~ncli~y,i\ sl!)ff .. a0 mu,nic;ipality respectively shall be "~ompleted,b~fore-the expiry of-its 
dur<\tion specifi~9 in Gl,ipse ( 1.)" . "· . · , .. 

i ; I , t .' , ; • ' , • ! ' I • · ~ ' .. · _ . . • ' 

Both articles 243E and 243U, in sub-clause (1) respectively contain a: prov_ision for 
dissolution of ·panchayat ·or municipality. Here agairy sub-clause (b) of clause (3) .. irt .~oth the 
articles stipulate that electi9ns have tci be completed "before the expiration of a periaif of six 
months from the _d,ite of !ts dissolu\h;>n.'' 

- 1 ·• , ., , ·,, ·r,,:t. J·_., ': • , _, ., ,..1, '. ·.-,_; " 

T9 'rejpf9rc~-- 11:l!c): ~llietin~ P[9Yi_~igns r~:)ne"' Canstitutioif, . tfil foll?~ing_· adcfiti(>nal 
stipulations may-be considered: · -" · · · · - ' 

,- · ~ i•:'· ·; - .- ,;>"'·-:. -· · r 

. (a} . . . It "iinall be the' duty of a""st~ie and the Uni~ (in ~ase of p<in~~aya.is'' an_d_ ,;,u~i~lpalities 
located in Union territories) to ensure the completion of elections as stipulated . 

. (b) 11.shpu·lp also qe duty of the St<!te Electiqn S:of11mis§iQrier tO•!lnS\Jrlsl this_ and in the.event 
. cif.P.R~~!l!le delay 1;1~f~ 9 /es>p[t_~o tllf ,($.civ.er~or of \h~ Sta_te drawing his; attenU9njo the 

. _ " . :Rr?9I~.1!1s _artcJ,suQ~estin1tremed,!al. ae:tiqq)o fylfiU-!he require,rr,iE;/~ts ~f the _GomrT)issi~?-· .: 
-(!?).; _Aiti_cle;_24:3~(I) and.,.af!ic!e ~43ZA(I) Stati;i. tpat \he "superintemleoce, direction and,con\rol, 
· • .,,, .. :, qt,\l:le : prepacati<;>n,, of !l[ectqral-- ro[e_§ c and the • _cqn9_uct- of ,.all· ·elections·. fo·, -the 
~ 'panctiaxats/m~rii~iP<!lilies sh<)]! . f:/e .v~§ted. L1J-·<!· State· ·.Election Comm_ission,"'. This/ls, a 

composite-set-of responsibilities: _The prepar.i~gn_ of, ,electgrnl,roles ·and.the _conductof , 
elections involve ~Elveral prqcesses and §l~!ion§··l','.l:lich• are .clo~ely .inter,related:.Jhe , 

. warps, ·superintenderice, dir~c;tion· and_. c;on\rql" a.re comprehensive and unambiguous 
and do not per!Tli\ any, ",lrt_ificial djyi§!Of!, Clau~e (M ofg4;3K and. Cl,1µse, (2)•of 2432A do 
prqyid~ fqf ?. §\ate L~gis!ature tg wa~e pro.vision§ with ro;ispei;t to an matters relating to 
intera_ctign ~(\h t11,Eise ~Jections. t,tciwever, th.is has \O pe sy!J)ect to the provisions of the 



Constitution and can r_elate only to processes to be followed and guidelines for this 
ii\irppse_ so th~t sucn 'prgsi:i~~\3S §~[Ye p~glic !rter\3St ;:m9 e11sure Jrelal 11nr;Hair e!ectigns. 
They do not perm[! splitting up of the composite responsibilities as ·stated in articlEJ~ 243K 
1!~9 243ZA. However, as experien~~ i!]dici)tes, certain import11nt parts gf \hElSEl 
r@§~<?n§i!Jjli\!~~- §~ch ~§ _de!imit?t!<?ll fc>f teirritoria,I cor\stituen9iEJs 9r rEJ~~ry,;1ti9n gf ~@@ts gr 
rotation of such reservation among constjtu,llrcies hi)ve l;>eEJn aSS\!r)lElQ by §Ol)lEl l'lt,i!El 
Governments. The effect of this has been to enable these State Governments to 

, . I ' •-• "•- •• " 1- - ,- ••••• ... • 

intervene in the composite and integrated process of conducting elections and thereby 
hold up the sam·e irthey so chose to dol Articles 243K and ·243ZA1 may, therefore. be 
suitatiiy amended to specify that' the responsibility for the conduct of elections· shall 

. iriciuile ali "preparatory· steps for the same including the electoratl roles. delimitation, 
· reservation. rotation and matters connected therewith and the responsibility for the same 
shall vest with the State Election Commission. . " . . 

Electoral Rolls and Delimitation __ ,.,;._,_,,.1,. ' ~ _.... -- •. 

1.40.2 (a) Under articles 243K and 243ZA, the preparation of electoral rolls is the 
- : r!lspon§ibility gf the State Election Commission· (SEC). The· general Pfactice has been for . 

\re ~ECs to adopt the electoral rolls available for the Assembly ang Lok Sabha elections, 
In some cases, however, the electoral rolls for the local elections are prepared afresh and 
the two rolls may differ. The Constitution should specifically stipulate•'a comm·on electoral 
roll. The processes for preparing the roll as also its periodical revision should be uniform 
iifr'ou'ghout the countw . . . ; . . . ': . 

•• J' ~~ !- ·•••• •. • • 

(b) The Election Gommission·of India has been evolving OV\3r a period CJf time a system 
· whereby ·each polling station in an Assembly constituency has a unique identity which is 
linked to the roll of electors using that polling station. It is possible! that panchayat and 
muhicip<JI elections ma·y require more polling stations. If so, these 'additional polling ' 
station's should _be extensions or sub-units of the main polling statiolil. This will ensure a . 
'building block' approach for elections in the country whereby the smallest unit will be a 
polling station on' a sub-unit theory. A certain number of these wiii' form a. :panchayat 

. ward' or a 'municipal ward' which in turn will be grouped into panchayats and 
rn~nicipalities or Assembly segments and Lok Sabha constituencies. The voter is the 
same. The relevant R.P. Act and State laws should specify that common polling stations 
should be used for elections to local bodies, Slate Legislatures and Parliament. 
While ·delimitation of the constituencies for panchayat and municipal' elections ·should be 
undei the control and direction of the SEC., the Constitution should. stipulate that ·such' 
'delimitation should be adj~sted after every census and not for every' election.' This will.be. 
iM keeping 'with articles 82 · and 170 of the _Constitution requiri~g re9dju'stment. of 
Assembly Md Lok Sabha c·onstituencies.' · ' ·,• · · ·' · 

_ Th~--~iate i~w~ ;h9u1ci' proyide guidelin~s' for t~e delifT!it~tion V:.prk ~u,ch as ·parity in th~· 
ratio between the population of a territorial constituency. and the number of seats within 
t~e §elm!) 9!ass of panchayats or IT)unicipalities. The extent'·of permissible variations 
should !lisp be mentioned. Rarity as a requirement is already stipulated in the proviso to 

. arti~ie ,243C: so'fa°ras~Pan·chayats are co1)°cerned but is missing in article 243R relating to 
. J]lUriicipalities. . · · · , · · • ;o1··· · · 

State laws should specify.,that changes in, the administrative boundaries of districts,.sub
divisions, 'taluks, police ,siations, etc., should not be made within s·ix months prior to a 
p~richay,atqf a municipai elElction .. ,. . ". , ,; . . . . 

' ' ·, 
Reservations I • 

- I - •• •. ,• • 

. 1-49,~ (a) A/tides 2430 ard 243T contain identical provisions so far as re~ervation of. seat~ jn 
pa~gh11yats_: ~nd ;IT)Unicipalities for. sr;1sTs and women are ~oncern,ed .. Hmvever, there. 
are some ambiguities about the rotation of such reserved seats. That.words used in b.oth 
thEl articles <!f~""may be ·allotted by rotaiion".' However, in the second p

0

roviso to article 
. . . '. ,, 



(b) 

(c)': 

' . 243D regaidi~g re"servation of ihe offii:es of chairpersons the words us~d are '·shall be 
' • • •• •• ,•.' - ' I _•' ' .)' • 

aUotted by nitation". The Constitutional provisiqns. \lls,o. do .. not sp_e~ify .)he fr!lquency of 
·rotation. Moreover, in clause (4) of article .243T there is ·no stipulation for rotation. To 
remove ambiguities, articles 243D and 243T should be suiiably amended to 'provide for 
roiation and changes only at tlie time of delimitation and not in ~etween. · 
State. laws ·shouid,, however, provi_de t!]e guidelines for the process of ieservation which 
should.ensure ,transparency and adequate opportunities for eliciting voter response. · 
Clause (6i of_ arti~le 243D and clause foi of artid~ 243T Jnable a St~te· Legislature to 
provide for reservation of seats as also offices of chairpersons in panchayats and 
municipa)iiies .in favour ·of badkward ·c1ass of citizens. Neither of the articles stipulate any· 
ceiling for the total n_umber of reserved seats and reserve·d offices, Since not _less than 
one-third of .total seats has been specified as .the minimum for women; -the reservation 

'additionally made for backward classes ca·n take a la'rge proportion~ To .remove . 
ambiguities the overall total of reserved seats and reserved offices should be specified .in 
the Constitution. 

D .. Sta!e,Election Commissions 

1.41 Articles -243~ and 243ZA stipulate that the "slip~rintendence,. direction and c~ntr~I for the· 
preparation of electora_l ro,les -and the conduct (!f all .elections to the· P~nchayats shall be vested in 
a State Election Commission. consisting of a .State Election Commissioner to be appointed by the · . 
Governor." These articles further State that-the SEC shall not be removed from. his office except 
in like manner and on the like grounds as_ ofa Judge of a _High·Court and the conditions. of service· 
shall not be varied to his disadvantage after his appointment. The provisions are similar to those 
contained. in. article 324 regarding,the Chief Election.Commissioner. Both the CEC and the SEC 
are ,viewed·.as Constitutional Authorities. While the .process for,.their. r.emoval is ,indicated, the 
Constitution,.js' silent_ on the process 1 of <IPP.Olntm~~t itself .. In the case of tti_e GEC and other 
Election .(:or\,,;nissioners, the: Parliamenrcan make provisions by law regarding ttJeir :3ppointment, 
the tenure.of office.and .conditions of service. In the case of.the State Election.Commissioner, the 
S/~1€? 'i:.egis\iture may make similar provision~. . ; · I . . . . 
Setting up" of SECs· 

'' 

1.42, Th!lre tias be!cJr:i. SOl)l!l debate ill Jhe . .'cq~ntry, so far as the procedure for appoi_ntment of 
the'CEC and terms· an'i:I conditions of his service' are concerned.,There is no denying.the fact that 
the office, of the CE.C has. been filled by pers,cin~s of'high integrfty, suc<:essively. ·1.n_par;tic~uiar, .the 
former CEC, Shri T:N. 'Seshan J\elped to ·establish' fr1 th·e public mind' the potential strength of the 
Election Commission of India de°rived from· its neu!rality and integrity,, The present' CEC and his , 
fellow commjssioners have alsci helped consiclerably in widening_ public ay.,a~ene~s· a_bout .the TOIE1 · · · •, · 
and scope of the Election' Commission's responsibilities a11d have in,:ide important suggestions 

-frcim time to time to focus attention" and initiaiives for electoral reforms:' . . . ' ' ,, 

1.43 A'rticles 243K ailil 243ZA ·have kept ihe Election. ·commission of ·India. as an 
organisational model.' The successful' conduct o·f local elections which 'has be.en· done twice in 
several States ·and at least once in several others in a fair and transpa'rent manner has 
demonsfrated.·ttie ··usefulnesif'of these provisions ih ,entrusting elections 'to a neutral !lrid' 
independent authority._ The fact'that the turnout ofvote'rs in .the local elections in many.States has 
been about 65 to 70% also dempnstrates strong interest that:the· pe6ple have· in local •iss'ues and 
local self-governance. The democratic structure. of the country is no longer limited .only to the 

: Parliament and the State Legislatures. With. more thari three millio~ elected represe.niatives from 
the rural and urban local -bodies, the number of elected representatives of the people has 
enormously increased/This is an iipportant beginning of 'what tan· ·.be a highli'represehtative 
system of demotraiic goveriiarice i11 ttie country. It is, the'refore, essential :ifiat the ·machinery for 
organising the local elections'is'adequately strengthened. · . :, ; . · . ' 

. ' .· ~ . 
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1.44 In case of appointments of the State Election Commissioner under the Constitution, the · . 
Governor of the concerned State has been made the appointing authority of the incumbent and ·· ·· 
th

0e. Legislature c?f the State has been authorised to make p~ovisions b'y law regarding the 
conditions of service and tenure of office of the State Election Commissioner. There are wide 
variations regarding the qualifications laid down for the appointment of -State Election 
Commissioners and service conditions like tenure of ·office, maximum age .limit, eic., in diffe

0

rent · 
Stc1tes. The position, as obtained iri this regard in most of the major States'iin the country is can· r 

be seen in the following table: ' · · ·! 
' . Table4 . 

State Election Commissioners in Different States 

Name of State Tenure· Aae limit Qualifications·. I Status ' .. 
Assam 4 years 62 Years A person having put in . Statu's: Equal to that of the 

minimum 25 years of . Chairman, Assam Public l' 
service in Servige Commission. Scale: .. 
administrative. judicial Last pay dra~n in the · 
or legal service of the . Government minus pension 

' Sta\e or Central 
' Government. 

Bihar _3 years 62 Years Not below the rank of Salary: Sam~ as·in 
. the Additional Secretary: . Government service minus ,. 

· to Government of India · pension. 
' or equivalent post in th·e 

I • ' !1 
' 

... { 

~r. State Government. . ' I ,, ' 
. 

,. 
. .. ;, 

Haryana, 5 years 65 Years A Judge of High Court Salary: Same as in 

' 
or a person who has : government service minus 

'' (miniiriu • served the Government: . peinsion' . . 
in the rank-of a 

I ' .. ' 
m age: ' 

I 
,, 

" 
'' not below Commissioner for at , 

' ' , 
the'age-' 

' - .,-1' 
least 5 years. I ' c• 

' 
; 

' ' of.55 
'. .. .. , ' ve'ars)• 

, , 
· Himactial · 5 years '65-Years Not below the rank of Salary: of a Judge of a High 
Pradesh 

.. - Additional Chief · Court 
1
minu's pension " •·., 

Secretary or equiv,alent · '; 

oosition ,I: 
.Karnataka 5 years ~2 Yea~s. No qualification is . ' Salary: Same as he was , 

.. .. prescribed . : . ' drawing in ttie Government . 
' ' ' . ' ' . ' at·th'e :time of his appointment·.', 

·,. I . ' 
'' 

,, ' I - •• 

as State-Election . 
'' I ,· i Commissioner or Rs.6500/-

' per inanth (old scale) which• 
' ', · everi is highe'r minus oension. ' -

Kerala 4'years ' 62 ;rears No qualification is :stafus: equal to·the Chief 
· prescribed. , Sec,etary of the State. · 

" 
., Sidary: ~s. 8000/- per month . 

laid 'scale) minus oension • . , 
' 1;, : .. . '. 

Madhya 6 years I, i 62Year_s A person who has Salary: Rs. 8000/- per month 
Pradesh • served at least-for.2 minus pension. 

years as Additional 
. ,, ; ,- ,, 

' 
Secretary to Govt. of . ' .. -
India or eauivalent oost. <' 

Maharashtra , 5 vears ' A oerson who. has,held. , : Salarv: Rs. 7600/- o.m. (also a 
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-- . ·- . -- . --· 
· Nairiii:'.ot .state'i .:r:,'e:T enure . :·., .A11e llmit_ . _:..Qiialificaticiris °'.'~~. , .• '.'' '. -· Statlis . ... .,_ __ -. ·, . _,_ 

' -· .. a post riot lower in ran!< provision of pay protectibri) 
_ .. -.i. .. oi a Prindpai secreiaiy , 
c· .. · io' the. State .. ·'" 

' 
G6ve'/nment. --

Orissa 5 years 62 Years Retired Judge_of t~e Salary: Rs, 20,450/- per 
High Court or retired month minus pension or last 

• • , - ' I • • • 

District Judge or a salary drawn, which ever is 
seivirig civil servant ~i§Aer, eihe_r_ iaeililie§ as are 
. . , . C macle availalile i6 iRe -_ 

Chairman, State Public 
. . . Service Commission · ' 

Punjab 5 years 64 Not.below the rank of Salary: equal to that of a High . ' - ' 
' 
. 

"' Years i=inanciai Court Judge . .. 
.comriiissi6nef or .. 
principai Secretary to 

' 
Government who has 
served, at least for 2 

. 
: .. 'years on that.post or a . 

,, .. 
serving of a retired 

.. 
·, 

. . . . , .... ' iudile bf a HiQh Cciuil 
Tamil Nadu 2 years 62Ye~rs Not below the rank of As admissible to a Serving 

': - l 

(eligible for Secreta_ry:to Judge of a High Court 
re-appoint- Government. 
mentfortwo .. 
successsive 
terms.'i;ut>Ject . 

. 
, 

' to a max. oi _6 
-years 

'·-· .. - - - -·. - - --- - ·-
Uttar Pradesh 5 years_ 65 Years Joint Secretary or 3 in A petson appainti'ld as stale 

. the Central Election. Commissioner shali 
. Government and must be paid pay and'allowances as 

.. have held the post of ._ admissible to him in his parent . 
- District Magistrate or department. . · · · :· . ; 

,· Divisional 
Commissioner and a 

'. senior administrative . . 
' post in ttie Secretariat -- - - . 

West Bengal 5 years. 65 Years A persqn having Salary: Rs. 8000/- (old scale) 
, . sufficient experience in minus pension. 

the- affairs of Union or 
. any State Government 

in an administrative . 
' .. post 

' 

It is evide,:it from•ttie above that there are great variations in the qualifications and service 
conditions •of'the State Electio.n Commissioner from State to State. As regards the tenure of 
office, ifis seen that it varies from 2 years· (Tamil Nadu) to'6 years (Madhya Pradesh). However, 
most of the States have a tenure of five years. 

- Notification of elections 

-1.45 In 'Assam; Madhya Pradesh, Maharashtra, Andhra .Pra9es(:1 and, Gujarat the State· 
Election Commission issues the notification for elections on its own. In Goa, the State Election 
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Commission issues the notification in corisultation with the State Govemment.Jn·Uttar Pradesh,· 
Rajasthan, West Bengal, Kerala and Orissa, the State Government issues the notification on the 
recommendation of the State Election. Commission. In Haryana, for elections "tci the ·urban Local 
Bodies the State Election Commission issues notification on its own, while for Panchayat 
elections the· notification is issued in consultation with the State Governmer)t. In Rajasthan, for 
municipal elections, the State government on recommendation of SEC ,:issues notification. 
Simultan!lously, the. SEC •·also issues the notification. For Panchayat elections, the District 
Election Officer issues the -notification as per schedule fixed by the SEC. Whil(i! in all cases some 
form of consultation takes place between the SEC and the State Govefnments. There is no 
re~son why a_ uniform procedure cannoi.be foilowed. '"· 

Single election machinery 
.. ' 

1.46 The. preparation of electoral rolls in a unified manner using the Panchayat and the 
Mi.micipaJ·Wards as the basic building block has been discussed in the previous section. The 
need to emphasize and reinforce the composite nature o(electoral tasks from preparation of rolls 
to the actual conduct of election has also been stressed. At present, the Election Commission of 
India is res'ponsible for'the conduct of all elections to F?arliament and to the Legislature of every 
State and all elections to the offices of President and Vice-President held ·unde·r the Constitution. 
Article 324(6) further provides that the President· or the Governor shall make avaHable to the 
Election Commission such staff as may be necessary for the discharge of its,. functions. The 
practice so far has been for every State _to have a Chief Electoral Officer· (CEO) who is appointed 
by the State government. Normally he may be entrusted with other works as,well: But during the 
period of elections the CEO functions- very much under the supervision and direction of the 
Election Commission. ,; . 

1.47 In the·case of local elections.the State government likewise makes available.to the SEC, 
the staff necessary. It is common knowledge that the actual work relating to elections, whether ii 
is preparation and revision of electoral rolls, dealing with nominations, setting ,up of polling 
stations or the ·actuaI·conduct of.the elections, a vast'army of returning officers', police and other 
government personnei"are deployed for the·purpose:·ln effect, therefore, bolt) the GEO and _the 
SFC-have to depend on the same personnel. · · jl , · ., 

' : :. . . - ;' 

1.48 · Since independence, general electio"ns to the Lok Sabha have.been h:eld-·13 .. tim~s and 
elections to different State assemblies a few hundred times. Now the local elections have, also to 
be ,added to this already large number. By-elections as also elections. to various positions of 
chairpersons in different States· will further add to. what is already one of the . largest set of 
electoral re~ponsibilities anywhere in :the world. Elections at different levels shoyld, therefore, ·be.· 
regarded-as a regular·feature of democratic structure of the country. . ; ·.:: ,, , • 

. . ' 1• i .-
1.49 · II-may, therefore, be considered. that since-we have in the SEC a replica of,the :Elect[on 
Commission of India in every, State, the responsibility for conducting all elections,in the State both 
for the State. Legislature and .the Local Bodies should be vested in the SEC. This, will. enable an 
independent constitutional authority at the State level to attend to all matters relating ·10. eJections 
on a regular and continuous -basis. The relationship between the SECs and the CEC, Election 
Commission of India can be developed through uniform procedures for prepar~tion of electoral 
roles, delimitation of constituencies, rotation of reserved seats, dealing with nominations, conduct 
of pons; etc. In the past two to three years, "the 'cEC has taken the initiative, to\ meet ttie State 
Election Commissioners periodically and a process of active collaboraiion has alreadY, begun. 
The establishment of a common electoral machinery with the Election•.-Commission of India 
providing over all directio'n and control at the tiine of elections within which the SECs will c;arry out
that task:s appears· to be a logical :outcome. The matter, deserves debate. and consiaer.~tion. 

I 1 
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_Suggested Legal ·changes 

1.50 

Ca) 

. (b) 
(c) 

(d) 

(e) 

. ' 
Some specific provisions.should be added to the Constitution as follows: 

· The, State· Election Commis_sioner should. be appo_inted by the·. Governor on the 
• ·,recommendations of a group· comprising· the Chief Minister, 'the Speaker of the State 

;t\ssembly and the··Leader of the Opposition. This would make the ·seIe·ction imRartial in 
the eyes of all concurred, , · · · 

'. The State Election Corrimissioner shouid have'a fixecl terni,of 5 years. .r ·, · " • . 

In rank and status the State Election Commissioner shouid 'tie. equal to a •Judge of the 
High Court. . . . , ,. 
The broad qualifications for position of State Election Commissiorier_.maf ~ei''spedfi~d 'in 
tl)e Constitution .itself. or in the,laws of the State .. Since the conduct of elections is a major . 

· logistical ,exercise, adri1inistrative experience should be ,stressed:,· . , : . . . 
· Notification for all elections to Panchayat~ ~nd. Municipalities should be. i~sued by the. 

SEC. .. ·. . . ., 

(f) ·. SEC should .be the single and. common el!lcl~ral authority i~· the.:State for all local body 
· , elections and: .elections to the State Legislatures. The SEC· will al.so carry ••o.ut ,the . 
. . : · elections to Parliament·under,the supervision-and control of the Election .Commission of 

-.lndia:What is envisaged is a\strong link.between the State. Election .Commissions and 
· · the .Election. Commission :bf India so tliaf the .Election. Commission of ·India can reinforce 

the autonomy, of .tlie State Eiection, Cpmmissions,' s~pport their functionirjg wilt,' e_xpertise, 
and technical help and:enable the whole election machinery of the '.coui:,try io emerge as 
an integrated system. a 

E: Wards Comrilittees'arid Proximity to Citizens 
_ •f ~ •• ,' '.} •• <l : .':' • •'.. .'\ ,'" , : 

1.51;~",Existi_ng .provisions ,in'most,State laws 0do not facilitatt'l any· effective participation of the 
people themselve~ in ·the _governance· of. (heir cities .. :Proximity :between .the people and their 
representaiives is' e_ssential'f9r ·securirig. accountability: The pr9vision for. Wa"rds Gommittees .in , 
the 74th ·constitutional Amendment is designed· to meet this need, .In the 65~ Constitutional. 
Amendment Bill of 1989, passed· by .the Lok Sabha but defeated in the Rajya Sabha, it was· 
provided that for·Municipal Councils{with.a population range.oftwenty·tho~sand to three lakhs), a 
Wards Committee should· be• coristituted1 comprising 'two or more.· Wards. · In ,-a Municipal 

· Corporation•(with a populatioi:,·of more .than tliree,Ja~h);·the ;Wards Committee.shall consist of. 
one ,or. more .w,aras. ,It was clear. th.at grouping :of wards·.·would :be needed·:only in Muf)icipal 
Council areas·. ,The ·sill. introduced' oy the government of' V :P. Singh left the entire matter to :the 
discretion of the Sfate government. The "Bill introduced by the Narasimha Rao government-also 

· 'remained-silent ori the issue: ·sut when the Joint Parliamentary Committee considered the Bill it 
argued-that "in the larger .municipal· bodies:.the·citizens .dcr not have easy ,access to the elected 
representatives since the ward size is-very large. l'he ¢ommittee; therefore, is of the 'view that in 
Municipalities having a population of 3·Iakhs or morEl~Wards.Corr:imittees ·should.t5e.constituted'.. 
The JPC also recommended that while the Councillor· representing the ward should' be· the. 
chairperson of·such,a committee, the details regarding its composition, territorial area and •the 
manner of filling the s~ats can be left.to the State legislatures .. 

,: ' ' ··: ": ' ' ' • ,-f ,t,'· :",' t; ' : ~,· ·, -, ;, ·-i 

Provision in the 65th 'Constltution Amendment Bill . · 
'I . '_ F' - -~.... " . - -- .~ 

1.52 The-65 th Constitution-Amendment Bill,had also provided that in Municipal Corporations a 
Zonal Committee should also be provided. ·at . an intermediate level, between the Wards 

. Committees and the corporatio'ri. l'he Bill left it to •the States.to determine ·.the territorial area of a 
Zonal Committee. but stipulated ttiat the Chairpersons of all the Wards Committees within that 
area stiould be. me.mbers of the Zonal' Committee. The 65 th Constitution. Amendment Bill thus 
envisaged a two-tier set up of Wards Committees i;ind a Municipal c;:ouncil ,for s,maller .urban 
areas and a three tier ·set up of Wards Committees, Zonal Committees and Corporation. for larger 
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. ' 
urban areas, fhis was·.to e_nsure de_centralisation·not only at the.city level but-within·the city as 

'welL The provision also enabled greater proximity between the citizens -and the elected 
representatives and was similar to the three tier arrangements envisaged for the Panchayat in 
Hie 64th Constitution Amendment Bill. _ 
1.53 TN@ Jpd tecbmiliendatiohs, while leaving considerable discretion for the State -
Governments in regard to the number and composition of the Ward committees also left it open io 
the States to constitute committees at any other !evel, Though the JPC did ribJ name this as a 
Z6riaI ·dommiffee as the 65th Amendment Bill did, it was expected that this would be so. However, 
whal has t\~pperietl _Is that many State_s have taken advantage of ttie ambiguity in the provisions 
ana kave set Up Wards Committee~ ·for groups of many wards which in effect are ,Zonal 
Com_mi~ees, In_ ~~~~!! _a tw,o tier set ,up has bee·n provided even in large

1
, corporation areas 

requiring a three tier arrangemen_t, . · 
•,•· . 

Va.rieci Arrangements In the States 

1.54 A_t one end·of the spectr!J_m, in Kerala, there Is a Wards Cornn'iittee 'i9r every Ward. The 
elected Councillor · of the Ward concerned is the Chairman of the Wards Committee. The 
Comrniti~~ consists of not more than 50 persons nominated by_ the Ch_airp~rson of·. ttie 
Municipality in consultation with the Councillor. The members of the Ward Committee are drawn 
Irani various categories such as residents associations, doctors, teachers, etc. a~d these 
categories•'are rnentloned in the Act. The Wards Committee will meet-at I:Ieast once! in.three 
months. 'rhe Secretary and the Heads of Departments in· the Municipa,lity .shall a~en_d the 
meetings of the Wards Committee. The C,ommittee wiJI" prepare and s~pervise the development 
stnemes for the Ward, encourage harmo_ny and unity among various groupt mobilise· voluntary 
labour for social'• welfare programmes, . give_ assistance for identifying beneficiaries for the 
lmplemehtation'. of Welfare _and develppment sch~mes related to 'the w_~rd. This is besides 
~sslsti~g timely .~ollecticin of taxes, fees and rents for th~ C9uncil. The dpration of the ·wards 
Comf111ttee·_shall be for five years: _ · ' _ ·, · - ; 

1.55 · In Maharashtra, cin the othe~ hand, Wards Committees Nave be'en set up for groups of 
Wards. )n ·me Greai!)r Mumbai Corpo'nition ·there are 221 municipal wards. These wards have 
beeri grouped' ·into 16 Wards Committees. Similarly, in Pune, Navi• _Mumbai and Pimpri 
Chinchwad; wards have been grouped. The wards committee comprises all the councillors from 
the concerned wards and one to three representatives of NG Os in the' area as nominated by the 
Corporation. • ; · · . · · _ · · . 

• '. • 1< • • 

·: 1 :ss - West Bengal Is o~e other State where, l_ike Kerala, Wards Committees have been set up 
for each municiJJal ward. In the 'case of the Calcutta Corporation, in ~dditi~n to. the Wards 
Conimittee!s, the Borrough Committ\les which are for, groups of _contiguo~s, wards have been in 
existence for a lohg time. These are in effect a substitute for the Zonal:i_Committees. Calcutta 
thus has a three tier, decentralised arrangement. Though the actual wor1<Iof Wards Committees 
has: be_en hampered due to political problems, West Bengal has_ accepted the ·need. for 

· d9_cen)riiiisati9n within a city administrati_on-and enhancing _proximity .to' _the citizens. It has,. 
thereto.re, prc;>Viaed thatapart from the Calcutta_ Corpc;mition, Wards C_om_(riittees may bil' forn;ied 
in the Municipalities as w_ell even though the 'population of such mu!Jicip~lities may be less than 
three lakhs. The Ward committees will consist between 4 to 14 members depending on the 
population of the ward. The Wes_! Bengal Municipal Act, 1993-has been amended to incorporate 
-a provision regarding composition and functions of a Wards Committie- for each ward of a'. 
Municipality.- : ·. · 

1.57 In_ the other States the provisions vary_ considerat5Jy. In Chennai, the ,155 municipal 
wards are grouped .Into ten Wards Committees, each representing. a po'pulation cif close to four 
lakhs. Bangalore's Wards Committees cover an average population of:aboi.Jt ~o lakhs. In effect, 
these· ·are Zonal Com'mittees and not Wards Committees: · ·similarly', 'in the States of Andhra 
Pradesh & Uttar Pradesh, every Wards Committee is to contest'in· not_ iess than five Wards in a 
Municipality. In Himachal Pradesh, Wards Committees _are to be constituted·for ~at less than ten 
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Wards in the Municipal Corporations. The Madhya Pradesh, Haryana ;;ind Tamil Nadu 
legislations only specify that Wards Committee shall be· constituted for Municipalities with· a -
population of three lakh or more. · ' 

P.roximity as •an Issue 

1.58 A major objective of providing for Wards Committee's in the 7 4th Constitution Amendment 
is that it enables closer interaction· beiween the people and their elected .. representatives · and 
thereby more sensitive·reSROrJSes lo local needs and accountability ,of ihe elected persons to their• · 
Constituencies could be obtained. The setting-up of Committees for groups of wards with large 
populations but calling them as Wards Committee in name on/y, defeats the basic purpqse .. of, 
proximity and accountability. By restricting the membership· cinly 16 elected councillors as in : 
Andhra Pradesh or allowing a sprinkling of NGOs -as in Bangalore or Mumbai. the representative 
character of these committees is further vitiated. Even in Kerala and West Bengal where 
provisions have been made for a commi!lee for each ward, the principle·of election has not-been 
accepted. The preference appears to be for selection or nominatiol) rather than· election: 
1.59 This is }n sha°rp contra~! to the arrarigement fa~ the Panchayats. Wli¢1her at the .Gram 

. Sabha, Village Panchayat or Intermediate level.Panchayal, the emphasis in the 73rd Amendment ·. . ' . -
is on increasing the riumber of elected representatives from territorial con.5titueni::ies 'at, different 
levels so that locally elected.people can participate better, in.locally relevant matter~. ln'the,urban 
areas, on the other tiand, there ,appears . to be a strong °fear of allowing 'sucti· elective 
arrangement. If an urban citizen c;,in _be trusted to el.eel an MP, an MLA and' a Councillor can't he 
be trusted to·eIect rriembers· of a cbmmitte_e for his ward or·neighbourhood? . · ... 
1.60 · While the.· setting up of Wards Committees is an important requirement of the 74th 

Constitution Amendment, the responsibilities and resources assigned will' be the real measure of 
implerrientation. In the case of Kerala ~nd West Bengal the tasks to be performed by these. 
committees have been elaborated in the Rules. Orders have also been issued for the 
Corporation/Municipal staff to be involved in their work in addition to some financial aUocations 
within the city budget. In the case of Maharashtra, though. the Wards Committees are in effect 
Zonal Committees some specific functions have been assigned. Accordingly, Section 50(TT) and 
Section 29A have been inserted in the Mumbai Municipal Corporation Act and. Mumbai Provincial 
Municipal Corporation Act applicable to the municipal Corporations of Mumbai: Pune, Navi 
Mumbai and Pimpri Chinchwad. The Committees are to deal with grievances of l<;>C<ll residents,: 
regarding supply of water, disposal of sewage and solid waste, repairs of roads, ma)ntenance of 
street lights, public sanitatiol), etc. The Corporations h~ve also made arrangemen)s for Municipal . 
staff with necessary powers and funds to implement the decisions of the Wards Committees. 
1.61 While some beginnings have' been made,_it is cJear froni,the evidence available that .the 
Coristituiional provisions regarding Wards Conimittees have been acted upon only_. to. a very, 
limiteid extent. Even in the nation's capital of Delhi, only Zonal Committees for groups of -10 to 12 
municipal wards have ,been formed compri~ing exclusively of the Councillors of thEl Wards,. .. T,he 
Government of National Capital Territo_ry .. of. D!Jlhj under the ini!iati'-'.e of ttie· Chief. Minister has 
commenced a scheme, called 'Bagidari' seeking to ·mobilise in tlie citY:s r:ieighboµrh_ooas,, s_upport 
and participation of NGOs and individuals. Bui the programme remains.informarand by and laige 
out~ide ·me sfruc\lire of )he Municipal Corporation of Elelhi. ' ' 

Suggested Legal, Chancjes 

1.62 The suggested legal char:iges are: 

(a) . W_ards Committees, .should be .mandatory for each of_ the ward. in,: ,!Jll ,Mu(lic_ipal. 
Corporations with a. population of three lakhs or more, to comprise 9f persons. cho,sen by 
direct election from !_he territorial ar!la of the ~ard·. The. Cha[rman -cif the. Cq1pmittee,,will 
be the Councillor.electei:Hrom the Ward. . .:. , . ·, · , .-~ • ' 
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(b) 

(c) 

-. ~::J ,l 

;l:·-t,.:~ ~ ••." \•,."';.,;;.:• 
.. •·• ~--,.,,~:-.:.· .. 

• J • - • I 

i•.: ' ...... · ·.;i .. . 

I • • •• , ' .._, ~ .. :~?, °"":'~• ••,;.-~ •• ► ( 

The State laws may _determine the number- of persons to be so ele~ed,'.J)_ut there s~ould 
be parity, within the city in the ratio between that number and population clf:a War'~,; :· ·· 
State laws may also enable Wards Committees to co-opt such rMifieb/i),t~- ;y~ro:,who 
are knowledgeable and can assist the work.of the Committee. · , , .. ·; ;_,,, .· · 

(d) . In all Corporations with a population of six lakhs and more, Zonal'Com~{!l1!'~t.~•.le~el 
between·the'Wards Coml)'littees and the Corporation Council should,b_~--~[~d.,$tate 
laws may determine the number and area of such Zonal Committees, Ttie' GQoocq11,rs of 
all the municipal wards represented in !~at-area shall be members. In ij~f'l!OIJ.i-'.£~'e _pther 
person from each of the Wards Committees elected by and fron'l arT,1!ll!t1~~ c~d 
members of that Coinmi~ee shall be a member of the Zonal Commjttee,i~d ,-. _:, •· '~ "\~,:-
State laws may determine the manner in which electidns to '11'1!¥•. . B 

Committees ~re to be held, their functions and responsibilities and ,\1:e · .. ,: c ... t .: .,, 
1
,41~,~- '-, 

to carry out the s11me. ,' . .,,,. ~, ,.·, ,,:," 1 r,:::. · 
• j., ,,. ,, • 41; 

Article 243S should be amended suitably to incorporate the prdpos'als, made ift'.1\,.-:._ ,ta) 
to (e) above. · . · · .,.-;'.- ;.: .... 

(f) 

:c•::•::t:-~;:}i\t'· '. 
,~r -f1~•--1 ,.,• ...... ~. 

• ,;~•L ;:•••\t •·• •!;.,_-':_ ·•., 
~ -'•i I.~ -~ \ ..... ,: • .,q,• } .. , . 

· r·•*: _,::;,;¥:~·.,; •~-t::; ;,, 
FUNCTIONAL AND FINANCIAL DOMAIN ·· : . ..l.~'J:·:;,)\f::?~~-··, 

, ........ ,. •• /,""'-. ,fy 1.r~· 

CHAPTER2 

A. Functional Do'main 
_.-., n .; "'_:J,~ ·• ::: .. ,, .... ~f 'IJ.,;."· ••. 
. ,, .r..., .i.!u -:4t-• ::.,. ',: 

" ••. - ..... ~- i,lj ::./.+. ,\.c:i'~r.v,_b -
. , ·., J·1'·-,~~·1-. 1•i~•J<i. '.l·f ' 

, . ~· . . . r:,· •. ~~~- -~• . .;..-;.,, 

2.1 The various report~- on th~ progress CJf imp_lementation·• of th~·.·:7,fr.i,~~,l\i\z4th 

Constitutional Amendments as well as some scholars have comment~d that the:p~iti~JnJ!)g;ird 
to the functional do(llain of the. loca! bodies particularly that of the _municipalities;,:fi•as"opci.orr.e 
worse aft.er the Amendment rather than earlier. In the· pre-independence. pi:ifloci ·.tt:ie. fun~tions 
assigned tq \he Municipalities_ were broadly similar fn different States. Laws. in a!rriost all·Staies · 
envisaged functions such as ~ater supply, drainage, sanitation, building con_lr\;!i; ·mti~ic,ipiJl ,road 
and street lighting, municipal markets, etc as falling within the domain of a Muriitip.!ili~.' lh some.. ,., / 
States public health functions like hospitals as also. primary education were initagii1;",'l:_t1erEl w~.s / 
also a general recognition that a Corporation or a Mµnicipality was "in-chaiget'¾'.lnne city(or·lhe 
town concerned. • . I, ,· · · · · · . ' '. .. ' . 

• ' • I 

: '1' , :,. • .. '.' 

2.2 In the p_eriod after independence, however, ttiere has been -a ste~ _ diversi(?n: and 
diminution of respon~ibilities in the sphere of municipal' functions. Many' '.df' Jtw;Ju~cllo!}s~-,vejy· 
transferred to Development Authorities and parastatal organisations The ··pheno~enon? of 
fre·quent supersession of ~lected municfpalities .a~9ed to the problem, By thJ ;nti ~f'ffie J~70s, . 
State level water' arid sanitation boards as, in Uttar Pradesh, Tamil ,Nadu, Ma)\arasfitra~GtiJ<1fat 
and A~dhra-_Pradesh had ':~!;le into exi~tence .. City develo~ment or spe~ial.~H~i,r(\ieii.:~~~ej,ti(so 
established in ~ost large c1l1,es qf the country. Howev,er, in course, of t1me,f11-lst 'of· ,tne~fi ,(lon
municipal bodies became afflicted.·with the ·same maladies such as c6rruption(I "o'!i'fe·s·poosivelless, 
financial mismanag~ment, lack of accountabiiity, political interferenpe, etc'! Whicn ha4e. been 
viewed in the. past as problems exclusiV!j .to municipalitie_s. Barring a few ·mqst riluni~ip~lities and 
corpor<!tions· in t~e ·c;o,untry, the municipal bodies were· left to deal,. witti"non-rernunirativ~. and 
routine functions like sanitation a_nd g~rbage. removal. , The course 9f all )hese,.. evElrils and 
consequent decline of the Municipalities and 'Corporations has been 1externiively. /Jocurnented 
elsewhere. Suffice it to ,say that- a widely:held perc!Jplion in the public mind' is: t~'aj :iijl:iai {; 'urban · 
is municipal and what is municipal· is not Worthy 'of attention'. · ' · · •' ,i<.. ·:, •• · • ,, ... 

· I : • ,
4
., , 1 - • I • ./:· :_ •• ·:. • .,:~:·.i~·:.'..'..:, 

2.3 It was expected that the 74th ArnendmE'lnl Would ~everse this fr~nd a9,i:!, o,{1~€,.~g'aip.pbtrusf 
the range of responsibilities for the upkeep and development of towns and .f;t~l@"mufli.cip.~li~ies 
and corporations. Articles 243G and 243W of. the Constitution prcivide for tt\eJSp!t!!_ Jswffo:.¢,a,ow 
the Panchayats and Municipalities "with such powers ,and auth.ority as-'itl'.ay~6e-·i)ecesaary.·to 

. . . .,· -.'..::·~. <· .. :~:;--r:·_::" 
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enable them to function as Institutions of self.government'. The 11.th and the· 12th Schedule's listing 
29 and 18 items respectively were added to the Constitu,tion. It is important to note that neither' of 
these Schedules are exhal.!stive;· nor can they be. They are broad headings ·signifying a whtile 
variety of functions. In essence, therefore, the Schedules are illustrative. · · 

2.4 However, it has been argued that they are restrictive, they,are not mandatory-and it is not 
incumbent on the States to entrust the functions and responsibilities under these Schedules ,to 
the local bodies. At best, this .is a superficial view and at worst'a ploy to·defle'ct cir.circ:'uinvent the 
intent of-the Constitution. The 11'!1 and the 12th

· Schedules are an intt1gral part of the Constitution 
and ·have the s·ame status and _force as other Schedules. Further rrt,Jre, as part of the 73"'· and 
74th Amendments they have also been ratified by the required number of States:Ttt~. country 
need not have gone through the elaborate process of amending the Constitution and' ratifying the 
same· if the Schedu1e\s_ are regarded as decorative elements: to be otiserved only/_ as per 
convenience. 

I . 
2.5 Having said this, 'however, It is pertinent to note that in content and description the 12'", 
Schedule leaves much tci be desired. It may ·also tie mentioned that in the ,65'" Am~ndmen/ Bill of. 
1989, the •12th Schedule was· a larger list incorporating the obligatory as weU-as several bf the 
discretionary functions alread~• assigned to municipalities in the various State laws. Several n_ew 
items like welfare of the weaker sections, women and child development, family welfare, urban 
electrification, non-conventional 'energy, urban poverty alleviation, public distribution, etc. '.were 
also included. In the case of the 73"' Amendment relati17g to panchayats the 11 th Schedule which 
had tieen prepared earlier as part.of, the 64'" Amendment·sm was retained: However, _in \he ·case 
of the Municipalities the 12'" Schedule was prepared afresh. Some items such as urban housing,. 
heritage conservation, city passeng,9r transport, etc. were removed. Som~ items su_ch- as ,non
conventional energy, adult education. fainily welfare or women and child development which were 

·considered legitimate activities for pal'lchayats_and·included in the 11'" Schedule' were excluded. 
in ttie" case o(municipaiities. The anomalies between the two Schedules-should be recognised: 
and their existence 'as w,,o separate· Schedules needs to lie reviewed. Most of the items -ire 
similar arid_ it will ·iie far more forceful and useful if a common schedule api>licable to· both rural 
and'urban local bodies is formulated. '\ , . . · - . .... ' 

2.6 It was expected that after the 741h A~1e~dinent the-different State laws would-_be modified 
or replaced to bring th·em into conformity with the constitutional provisions especially in r_egard to 
the functional domain as indicated In ihe 12'.' Schedule .. But only a few States have takeri the 
oppo·rtunity to go 'through· this exercise. The Kerala Att •is by-far the most elaborate list of 
functions assigned to the Municipalities. Uncler Section 30 of ttie Kerala Municipality'Act,'1994, 
165\functions into 29 groups of items have 6een transferred to the local bodies-through the First 

·-Schedule ·tci the Act. To ensure clarity, the /unctions have been c1a·ssified·as·inalidatciry, sector 
~·iise and general functions. All urban locai'bcdie;i'have been given greater reiJJonsibilities in their 
tr._ \iiticinal areas' of work s~ch as. all E:du~t!onal institutions"' upfo t!ie high school, all health 
insi,:lv~icins upto the )evel of blocli•hospitals, _ the 'entire 19DS, system .ii) 'urban ·areas, roads other 
than ;l\ghways and major district roads, SC/ST 'ho,stels~ etc. In~ addition, economic development 
·functio;,,s like improvement .of agriculture· and ·animal ·husbandry, development of small-sdale 
industrie~, anti-poverty programmes, \'tc. have also been entrusted to·tne Municipalities. They are 
also resp~1nsible for selecting_ bel'leficiaries for th.e various social we,lfare pensign sch~mes pf · · 
governrnen~'. covering, agricult_ural'. labour, unemployed youth,, ,widows, old .iiie destitute, 
handicappeo,'·, etc. A major furction· entrusted to the Municipalities i,i Kei_ala _is planning _and. 
implementatioi°.', of various. developmental prcij~cts in' ttie productive; infrastnictur~ and social 
servi~e sectors. ' · · 

2.7' West Benga/_; Ta~il :Nadu, Mahar~shtra_and Gujarat are som'e other $t~ies whe~e.· 
previous municipal la1,r,ts were comprehensively· amended. Haryana·, MP' and Punjab have also· 
followed, suit recently. iHowevE:r, changes. i_n 'the laws .ilon~ do not. en~ure the transfer _of fu.nctions 

, and responsibilities, T,he, table below pres_ents an overview of_the po;~iti~n in ,1.3 St<j!es, It.is 
important to mention \·hat ·1~is )able alone ,will not gi'-'.e the complete 'picture. 'This' is~'be~ause . . . ... . .. 
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.- • wher~'ii particular functidn' listed;in the 12th S~h!ldule ,is sho~n as 'Y' mi:,aning Jes··an~ iherefore, 
· assigned to· the ·-Municipality, there could stil) be 'sev~ral r!lstrictions. ,in _the ex\lrcise of that 

, function .. Similarly' -where ariother' item is sMwn as 'N' and therefore, not assigned to a 
'·Muiiicipality; 'ihere could ·still be some part of that function discnarged. b·y a\ Municipality. The 

. ,'ove~all_si!u~ii_on;·iheref9re,·refl!lC\S C9[1Siderab1e'vai_iati9ri in iieta)!, '::,, ,'. ' . :11 .. ·: ... ' . 
. ' 

. '\ Table'/;', 
\. -:. l , , ·• .. • i\ . •1•: 

Funct,ional Domain of Nagarpalikas ~ A Comparison 1I! 

' ,, 

.. 
' - . 

12"' Schedule 1 ,2 -3 4 '5 6 7 .a 9 10 11, 12 13' .14 '15 16 · 17 -18 
' - .. I ,, C r 

Items ·. ,. \. ' ' ::.:,' 
... 

' 
•· 

Andhra Pradesh ·N. 'N . N y N y N y y . . N, N' Y. _N. v-: ; N . y, N y 
\. ~ ~ 

. G\Jjarat N_!•·N N y y y Y, y y, 
' 

N·.·. N y· y YJ ;y y y y 

ftarnaya N! N N y- y y y N !°ll ,_y· N, 
' ' 

y N y•'.! 
"I 
·y y 'y:, y. 

r , • J ' ,, 
' 

., 

Himachal f'.rad\)~h N N N v: y y y ,N N, N N• ,y N ·Y 1i 1Y 'N y N 
.. I .. ' 

Karnata_ka . -
'Ii y .N '/( ·y y _N y ,Y y y .y· ,Y y11 i y y, ,Y y 

, • 
Kerala ,i y y ,y y y y ,Y y y y .y\ y Y,i; ' :'!( y y y ,. \ ' • ' i 

,, 

Madhya Pradesh .Y i :v_ ·y ,Y y. y y 'Y _y N 
' 

y ,Y N .'"( •~ l y -Y' ,Y ·y 
'' ' ' 

M~harashtra N' N •N .y y y y N N N y N · .. v .. ''.Ir: y y y ' y 
. l, " 

Rajasth·an N tN N :<: y y. y .N ~ N ,N N; 'i\~ " v;! ',y .. y y y 
·' . ,, . 

\ ' : ' 
:ramil N~d1.1 : y \ '{- V y, y y y y y v· ,y y .,·· .YII ' y y y y 

. I • )! I:. . . 
Uttar'Prad_esh y f: .N N y y N y y y y. ·y y :,, Y1! \ y y y y 

'. ' 'J. '' ! • 
,West Ben_gal• y Y· N ,y, y y· y y y y, y ' y y '·Y'· ,y Y, y y 

' 'I ' ,. ' 
Delhi N NI y N N y N N N N" N y N. \Y1' :·,y y ,Y y 

L.h·· ' ,- ·::1 \: ' 
Y - Yes, assrgned to t•ilunic rpalities N - No, not assigned to Munrcipa/ities ,: : ., , , , , : ·1l ,: 

\ , ':. ' ' . !'' 1 

Items listed 'i~ ;·~e · /~th'.Sch\ld

0

u1e:to·~he ~~~!ititution)' · . , ,if 1, !· · 
/ • • , , • ,, •• • ,! ; ; • , l ,; 1~•" 

Urbar1 pl~onf.1g·fr,1clu,ling iown·planning., . , , , , 1 · 
Regl',latidn of'l'i:lnd US!l and construction of .buildings.. 1' 

Plarnpin~i for ecor':iqmic and social development. · i :j . 
Roa1ds a.nd bridge,,·. ' · · · , · . . . . · · ' ·: 
Wa\er ~i,pply for db, '1estip; i~:,;iustrial,and.'comjerci.;il purpose{ I . 
Public ti ealth, sanita1,\n, 'con~ervancy. and sohd waste '.manageme,nt. , . . 

. ' I _ ' I ' \ ·· IJ . • ' 
Fir.e Sef ,ices. · · \ · , · . · , · 1 · • • 

1._ 
2. 
3. 
4, 
·s: 
6. 
·7. 
8. 
9. 

Urban rs reisfry,' protectic~') ofthe environment afid'prornotion bf,ecologiqal a~pects,· 
, Safe~_Uf rding the; 'in_tere. 'l_s ;of t_he we'aker, sec\ions ·of ,the:1 sofi~tyJnchl_ding· the 

hand,~~ _Jped and the 1;1e~, '11,Y_ rntarded_. .• : _ ,·: ; , , , . . . . ,, :· , 
10. 
11. 
12. 
13.' 
14. 
15. I, 

16. 
17. 
18: 

Slum •p provem,~~t-~n.aypg, '3i<)t1on. ·, , . . . ; : . _ , , , 
Urban'/,1overty allf!v1at1on. ·\ , , , , . , 1 • 

Prov:,~!,on of urba~:amenities_a, ·9•.ra~iljties sue~ as parks,_garaens,, playgrounds,. 
Prori'.19t1qn of.cultural, e,dlica)ion. \_.,,1d aesthe.t1c,aspects._ . 1 : . · 
f:\un,al;? and burial grounds;'cremc. 'io, gr9unds and electric crema/onums. 
Cattle Pounds, Preventicin c:5f crueh •1 tt':anim,:3ls. ,

1 
., . ; ',. 

Vital s,tatistics including registration: ,t bl'rths and deatt\s.· · · · 
Public; amenities inclucling street lighl '1)9, ,':Jus stoµ,s, public conv!l~iences. 
F:egu lation of slaughterhouse~ and ta, ·•nen,'ls. ' . . ' '· .. 
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_.2,~•"' ihe.,Ji>f9PlS$ 9f assigning various functions thus.becomes as impcirtant,.as the.substance. 
The! .KJlra.,~•{\C\ '?!early says that functi~ns are to be assigned by la\Y and once so a~s/gned can· 
.be w~Mta~ 0J\/Tiodified orily by a similar law. This is an import,mt _aspe_ct becaus_e if! many 
State's,JtJ~~signment of functions is done by regulations or Government Orders and even if the 
initia.l'a~Sigpmerit !s by a .State law, they are made subject to the rules and regulations as may be 
sp~~r11d.tly; II)~-C3.911ernment. The functional domain, therefore, becomes uncertain and variable 
at1pq;dilj(Wlti12.n-.~-"lbe Government in power. It is interesting to note, that while moving the 73"' 
ArJJ~;nt Bilf.',1~-0ecember, 1992, the:then Rural Development;Minist~r stated in the Lok 
Sa~;~:;)!1~1'19.;\o-iris~ribe in .the Constitution certain core elements of g~assroots democracy 
1gq~. .. ~.. ~-. . .· . ~;tl:i~. pale. of changing po. liti.cal _expediency.". But this has not happen. ed. Even 
.tn t~~~;:~~n~-.since the 73

rd 
and the 74th Amen\Jme_nts beca~e la~. there_ h,ave been 

.•. lfj'f-i... . t~d. r beh.alf.of both. the panchayats and 11rban local bodies .. demanding from the 
~. ~ .· !s IJ:)e ·fu,:icJions listed in .the 11 th and 12th Schedules to be assigned to·thein: · 
.. , . · . ., /l,.lHl!J'.l~,Council of Mayors has also moved the. Supreme Court seeking a 

difi/f._\f9r·~~~ .Go~~ents in this regard. . . . ·• ,, ) . ~~,., .. ~., . 
't \,( •';,•• 

1 
v~ c~~ •,)'~"...;,..;_, ·.,. • ~"\.,, • •,> ' 

2:~·:: ;.:,.f!'4~~;:~i1fti1;maries and _finances 
0
have to go togethe~ for any process ,'?f 

d11,y¢.ut · . ,~ilfll/lgful. Here again, except 1n Kerala where elaborate arrangements have 
be~~ ... ~_· r;:l. ~e l11stitutions, ~nd staff _alo~g with functio_ns, in o.ther St,:ites the process 
l)a,siJ.':te.?~-- ., · . · e:1-!i~ue of finances 1s dealt with 1n some detail 1n the ~ubsequent·chapt~_r . 

... 'l:..-;, . .;..-., ••":' . #'\• , 
. .-'t·•.,.p·••.. " .r , s·· ·fa'.·· s . 

·_ .; · fl: ·:), .. :~- 'i•-ir-··1:t•J r • • ' · 

2 .1 Q:,.J,:~.'Fll~~t,~~Uega\?,hanges are:· . . _ 
·.;'·,. •. 1 '. )..;,.·,; ~ ... 'A.- . ' 

(a:).,,',.,,;;_·.•.· .... ,.,,~_~eaJle-of functions for both rural and urban loca( bpdies is desirable. The 
.. _:;\ ~~j,§_li_, _, /~ __ the .-12th ·schedules which have several ~ommon · items should be 
•, .,..-.~ Aline!xuro 2.1) . , . 

(btff\;Th~ -~• · .· · .'.. , ~~~hedule ~hould not be illustrative o~IY: bu\ _should be mandato'.Y. It 
:: W.{ .ati . . "~·p<1r. w1_th, the lists 1n the Seventh Schedule 1n status and in the exercise of 
.• 1il-_: ~ · · .: , xecptive p[owers, which should be co-extensive with the subject, listed 

, • (1 l;•rn~.-. ·_ ;;M ·-· .,.- - . 
. _, ...... -~K~ r.·~-~-- ~~ . 
(<.;) ,:•:·T~_~,;ti_ ,.tf.l_tnt of functions should be by substantive law r_ather than by rules and 
. ·' ..... regulan s.,· ·.. . , 

·cJj' ii-~;i~-. · · "i~1c1jilso-provide for the transfer to the Municipalities of organisati~ns, funds 
· " ·'· hci")iere previously responsible for discharging the functions being assigned. 

· ·,,' ·· . · ' ' .. s ·shOIJld have full ~ontrol over its staff including those tran·sferred to them . 
. ,.. -~ :, , .12. .• /6_ ~tionaries and funds should o to ether.· · . 

:-• ..-• ,..J -:..~ l '••:•• 

13. Fi_n.~~.c,~J.o_iefJ:ai,11 . 
. ' ' .. :•\:'!,' ... ·~- ·•.··-• ,' 

. I 

rl - ~ -
2.H, · .. It· lia!ii·,;been observed, thaf the mismatch between functions and finances and near 
barik~~,ptex tn--~nY situations have been recurring features of municipal body finances in the 
couri1by: Tll~ Coh_s~tution, even after the 74th Amendment does not provide for·an autonomous· 
dom,i)r.t,i.1(tlii" or_:feve_nue raising powers to municipalities. These. con_tinue to be determined and 
regJ:il.ated ·by' the State Governments. The State Governments specify the . taxes that the 
Muri)f\P?!~~?'-~- ievy and collect wtiii:h are taken from. t~e State Lis\ in the 7th Schedule. -
HistQri~.~lna¥t~xes _ha~e included taxes _on lands and buildings, taxes on entry of goods into 
a .109,lll•.if~l'fpl-.-cansumpt1on, taxes on animals and boats, taxes on e~tertainment·, taxes on 
pr0($~~.li<tes: etc. There are significant variations between the States. Since there is no 

. di_silii£Li1~om,iin ·of the Municipalities as such, the control of the State Governments in 
~e~minmg the· !~x;·ta.x.rates or even tax exemptions is significant. The Punjab Government has 

· ~%1y' aboli,~he_P;. the levy of taxes on _properties for domestic-use. Within Rajasthan, ,several 
• _. =~f;:~~al\tl_~~'l:ij ~'.'?l•l~yy property taxes. · 1

• .. . 

~-~•.•: ,•:~•..,~~~~-~-)• ;•.1~;::} •, . I • 

• • .... ·.~11.L~ '\ ~ .Jui .. r.~~J .. ~·. ' ~.:1 --;~ . ·,·,.:~, 
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Background 

2.12 Though the Constitution.al Amendment exercise provided an opportunity, _neither the 73rd 

nor the 74th Amendment attempted any new formulation of the financial ,do(Tlain of the lqcal 
bodies. Article· 243X merely· reconfirms the previously existing position rjby stating ihat' the 
Legislature of a State may, by law, authorise a municipality to levy and collect property taxes, 
duties, tolls ·and fees in accordance with such procedures and subject to such limits as may be 
specified· in the law. The othe(provisions· in the article regarding the assignment of taxes, grants
in-aid from the Consolidated Funds of the·State or C9nstitution on behalf of ,\11~ Municipalities are 

· also not new. ' '. 

2.13 However, the stipulation for mandatory State Finance Commissions! (SFCs) under article. 
243Y to review the financial ·position of the Municipalities and make recommendation~ regarding. 
distribution between t_he States a,nd the, Municipalities of the proceeds o(!he taxes, criteria for 
grants-in-aid, measures needed to improve the financial position of the. Municipalities, etc. may, be 
regarded as· an innovative and significant feaiure -of the Amendment. Unfo~unately the provision 
lacks teeth and suq~tance because there is no. divisible pool of tax ·resources between the States 
and the Municipalities. Articles 268 to 275 of the Constitution contain various provisions. about the 
distribution of revenues tietween the Union 'and the States. Distinct categories such as duties 
levied by the 'union but collected and appropriated by the State (article 2,68), taxes levied and 
collected-by the Union bufassigned to t\Je Sta!es (article 269), taxes levie~ and collected by the 
Union and distributed between the Union and the States (article 270), grants-in-aid in lieu of 
export duty (article 273); e\c. provide a c_omprehensive frame work. No similar attempt was mad¢ 
to devise such an arrangement so far as the States and the Municipalities'are concerned. It was 
left to the.State Finance Commissions td suggest such a divisible pool if the SFC was so inclined 
and if at all its. terms of r~feren\;e given by'.°ihe State government allowed it. : · . , 

First Generation SFCs 

. 2.14 After the 741h Ame~dment between 1~94 and ·1997, a total of 22. §Fcs were set up. The 
composition of ·the State Finance Commissions itself did not follow any specific pattern nor was 
there any criteria provided for in ·a separate Act: as in the case of the Finance Commissions set 
up by the Governmeni,of India under article 280. the terms of reference oi the SFCs were also in
most·cases a mere repetition ·of the· provisions of article 243Y of the ConsHiution. Since funds.and 
functions· were to go 'together th.ere was an opportunity for the SFCs"to review the existing 
situation and recommend- a functional domain which would better serve public interest and· also 
be financially viable ... But 'most of the SF Cs did not touch on the subject lat all. The table below 
summarizes the recommendations of 15 °SFCs. . 

• , ' ' ' ! 

' I '+' I ' 

' .. 
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Table 6 
.. 

Recommendatl(!nS Regarding Transfer of Funds State to Urban Local Bodies 

Andhra Pradesh . 
Assam 
Himachal Pradesh 

Delhi 

Karnataka 

Kerala 

· Madhva Pradesh 
Maharashtra 

Manipur 

Orissa 

39.24% of State tax and non-tax-revenue.to all local bocies 
2% of State tax for local bodies, both 'rural and urban · · , 
An amount equal to R.s.12.2 crore as grants ,in lieu of octroi for 1.996/~7, to 
rise to Rs, 17 .9 crore in 2000/01, 
9:5 per cent of ,the total-tax revenue of the ,State _with MCD,getting 96.85 
oer cent and NDMC 3.15 oer cent. , · · 
5.4% of the total non-loan revenue receipt for meeting the plan and- non 
clan exoenditure · 
40% of State plan funds for plan-sg/l!lme. and ·13/o .. of State revenue be.· 
transferred to the rural and urban l~cal _!ladies in proportion to , their 
oooulation · . • · ' ; 
8.67% of the tax and.non-tax revenues ofSf;ite·ooyernment •, ,. 
25% to 100% of entertainment taxes .co11e·c1ed · from •municipalities of 
different grades,· 25% of vehicle tax· and 10% of. profession~! t;;ix are 
recommende·d shares·fcir local bodies • 

• Maintenance grant equal to Rs.88.3 lakhs to accrue to m-Linicipalities in• 
1996/97. · ,, - •' 
Rs.179.5 crore is the projected transfer (grant) to urban· local· boaies 
between 1998/99 and 2004/5 · - " 

Punjab . ·· 20 per cent of the net proceeds of five State taxes, to be shared wi.th ,the 

·.Rajasthan 

Tamil Nadu 

.Uttar Pradesh 

· West Bengal 

Panchavats and Municioalities • · 
2.18 per cent of the'net pro~eeds to the local bodie5,'The division ·of the&e 
proceeds between rural and urban should be in the ratio of 3:4:1" · 
8 per cent of the total revenue from all State taxes excluding the 
entertainment tax, of which 15 per cent as equalisatio'n' and incentive fund 
in the ratio of 60 : 40 -and 85 per cent in the ratio of 55 : 45 among rural 
and urban local bodies. · , 
7% of the net proceeds of State's. total tax revenue should be transferred 
to urban local bodies · , · , 
16% of the net proceeds of all taxes collected by .the ·State should be 
transferred to local bodies . .. · ' 

2.15 Out of the 22· reports submitted by the. SFCs only 4 have been accept~d without 
modifications, 10 witli. modification, 3 are still un8er consideration and in 5-ho action has ·been 
taken. Though article 243Y requires the recommendations cit the SFC to be iaicf · before the 
'Legislature of the State with the Action Taken Report in most cases acceptance has been limited 
only to a few items. Most of the Commiss.ions have• dealt with the expenditure needs and forecast 
on the basis of current practice. Very few have takEm a total view of development needs and 
financial requirements. R~garding revenue assignm!),nts, the SFCs have generally supported 
more autonomy for the local body in determining the rates. With ·regard to plan funds; however, 
some.States like·Kerala and West Bengal.have recommended an.allocation from 40 to ~0% of 
State plan to rural and urban local bodies. ' 

11 th Finance Commission 

2.16 • Against this background, the setting up of the 11th Finance Commission in July, 1998 
under the Chairmanship oi Dr. A.M. Khusro and ttie terms of reference specified for the same 
acquire significance. It is very important to note that until the 73•d· and the 74th Amendments the 
Finance Commission set UP, _by•the President was not required to enter into the area of l9cal body 
finances at all. The Finance Commission had its· mandate and its hands were full· in dealing with 
the distribution of .tax proceeds between the Union· and the States and related matters. The 

·: ;. provision for setting up State Finance Commissions was no doubt inspired by the model of th!a! 
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Central Finance Commission. However, neither the ·~th nor the 65th Amendment Bills which were 
the pre-cursors of the 73~ and·the 74~-Amendments provided·for'any links. That the reports of 
the SFCs could be used as an input by the CFC was an idea inspired by the Joint Parliamentary 
Committee. · · 

. ' . ; : th 'th . • -.. 
·. 2.17 The·· Committee · took note of the fact thl!lt though the 8 an 9, the 9 , Finance 
· Corrimissions set up by the_ Centre had deliberated on the nature and magnit,ude of the problem 
and also came to the conclusions that local bodies ntleded financial support no recommendations 
were made as', in their view, the Planning Commission was the approprialf1 body to deal with 
these problems. The JPC, therefore, reached the conclusion that while. the Pl~nning Commission 
am;I- the Finance Commission were seized ·of the problem intelleciually, in: the absence of a 
constituti9n~I Tl)ilchanism, recommendations for assistance would continue to Ibe sporadic and ad 
/ice. The Committee therefore,· wanted the mandate· of the Central Finance Commission to 
spe.cifically include consideration _ of measures for augmenting the· Q_onsoli~ated Funds ai' the 
Sta.le to supplement the resources ofthe' Municipality. Accordingly the.Comn;iittee recommencted ·. 
a ·new clause to' be added to amend article 280 of the· Coristitution. This am~ndment suggested 
by, ttie JPC for urban local, bodies was considered ·relevant for .the rural local bodies as well. 

- • - ' ' • ·' ,1 -- • • • 

Aq:ordingly sub-clause· (bb) and sub-clause (c) were. added to clause. (3) of article 280· requiring 
the . Finance Commission. at the Centre. to take note of the recommendations of the SFCs in 
recommending measures ne~ded to augment the Corisolidatecl Fund o_f States to supplement the· 
resources of,l~cal-bodies.:· 

' l , • • • - • • - • 

2.18 However, when the 10
th 

Finance Commission was set up in June 19,97 chairea by _S)iri'I~; 
· C Pant, no SFC had be~n set up. T~e Commission, felt that there was nor'duty cast.upon it to,

make recornni·endations iri terms of article 283· (bb) and (c): Nevertheless, the Commissions · 
recommended an ad hoc award. of about, RsA400 cror~s for Panchayat and R·s. 1000 ciore. fcir 
Municipalities. In the case of-the 11 th .finance Commission chaired by Dr A'M Khusro; the terms 
of reference were sufficiently large. The Commission also authorised major studies about local 
body finances by the National Institute of Ruial, Development and the Natio~al Institute of Public 
Finance and Policy (NIPFP). · . , · 

Present Situation • . 

2.19 The NleFP study presents by far·tlfu ·1a1est picture in regard to ma~icipal revenues and 
expenditure. The salient features are given below: . · . , . .· · · - · 

. • I 

► Per capita revenue receipts of municipalities· in 1997-98 was: estimated at Rs.821.5. 
However, this figure drops down_to Rs.421 if the in~ome of:iarge rI]Unicipalities with over.one_ . 
miilion population is·considered. . . · · ·· · , ,,,, · •-

► ,The totai' resources ge.nerated by all municipalities in the country was ·Rs.17785 crores. This, 
however, amounted to less than 17% of the own· resources of all the States put together. . 

► Of the total municipal revenues, nearly-82% were internally generated' revenues. This, belies . 
. the popular perception· ttiat municipalities· across· the co"untry _dependi:,d overwhelmingly ?n 
grants. · · : , · · 

► On the· expenditure side per capita municipal spending was Rs:? 4 7. Here .again the fig'ure " 
would drop down to Rs.372 ifthe millior;i plfJS cities are excluded_. , , , ,' , · 

► Tbe total municipal spending was approximately_Rs.19542 crores·which amol!nted to only,, 
10,2% of the total revenue expenditure of all the States combined:'Here again the".large city 
overshadows the rest. · · . . , · I , , · 

· ► The revenue expenditure of Bombay Corporation alone repres~nts ·13,% of the tcital municipal 
.expenditure-of the country. . __ 

.The overall position in regard to the country, however, does ,not convey very large arid 
serious interstate differences in regard 10· both revenue and expenditure, The tables below on 
the Composition of Revenue and Expenditure .indicated the position -in res'pect of '19 States 
covered in the NIPFP study. · · · 
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Table 7 

Composition of Municipal Revenues(%) (1997/98). :.'; · 

?l{iil;-b~ ,--·~·· ~Own'~'!ltF ll!t''l'clC'•', ''"N'. '•t~·,c1 "Sh 'd·>·>' -:vc·<•c,.;H,, "'"-~·"-' r~ :, "~ .,~,~ i -=._--:: .il~ilfi·f~'- _:.~. on~-.a~t:,,,. '._\r:. ~re_ .P~ K.(t;·~-~is',;f_;.- .,Cj·oth li'-,.,:fc 
~~ 

~..., ,''.!;,,c,, 1/:.;\';. ls~. ..::8.- ,. .• ,~'" •,;• "'"'"~··"'"~·.,., --~,~- .,.,,, .. , .. •"--,•~- -,c• ran . ,( .. . er& ,;i 

~•, esources·c, : 0 :Recel1>ts lif :,Recefpt!D ,'revenue'.: '"' ,.,,., . . , ,c ., L.-.;,.,.• · 

Andhra Pradesh .51.17 36.37 - .14.80. 33.56 13.03 2.25 
Assam .59.08 23:24 35.84. . 0.00' 

,, 

23.37 .. .17.55 ,, -· 
Bihar - 52.77 36.86. 15.91. .- 2:99 40.31 ,. 3.93 
Gujara! '87.45 79.74: 7.7.1 -·,: 0,.18 i, 11.10 ·-.· ;-·, · 1.27 '. " ' - ' 

_,, ,.,. . ' 
' " 

_, 

Haryana , ,80.51, 42,80 37.l,1 ' -13.44 . " 3,95' '· , .:, 2,09 
Karnataka 43.18 18.12, ,- . 25,06 5,67 43,62 :7,:53. 
Kerala ' 70.32, 44.69 ;25,63 · .. 20,65 • ,4,74 4,29 

' ,, ,. ' ' 
Madhva·Pradesh .' , 47.34• 22.61 ,. 

' 24.73 11.88 39.90·, ' . 0.88 
Maharashtra •· 95.40 65.44 ·. '29.96 0,53 3:84· 0,23 
Orissa 67.12 · 46:92·, 20.20 0.93 28;59 '' '3,36 
Punjab: 89.02 69:60 19.42 6,14 ,3,81·-- ' 1.03 
Raiasthan· ·., 89,80 62.90 26.90 0.17 9'30 " 0,74 
Tamil Nadu ·44.34 21.21 --· 23.13 21:93 29.49· 4,24 
Uttar Pradesh · . 19:44· 13.50, 5:95 · 0.36 ,, 79.14 1.06 
West Beri!lal 59.33 36,51 22'.82 5.05 30.53. 5.10 
Himachal eradesh 25:86 15.27· . 10.59 .. 0,00 72.04 2.09 
Manipur, 98.29 '., '90.42 7.87· 0.20 0.15 1.35 
Meahalava· 46.27 37.66"' ·8.62 0.00.' . 40.09 13.63 
Trfpura ', 

42.92 - 27.31' 15.61 0.00 33.74 23.34 . 
'' - ''82.78 56.40. 26.38 .4.05' 11.99 · 1.19 

., 

Table 8 

Composition of Revenue Expenditure(%) (1997/98) 

·State Wages and Operation and lnteresl and Others . ! .salaries maintenance Debt 
' Andhra,Pradesh , 49.21 . 49.60. 0.24 0.95• 

Assam 42.43 , 54.14 1.90, .. , 1.53 , 
Bihar 1-77.21 21.13 1.03 0.63 
Gufarat · 

" 
53.20 · · 30.02, "• · 6.30 10:48 

Harvana • . 48.76 44!49 .. 0.00 6:75 
Karnataka 20.93 78.11 0.48 ., · 0.48 
Kerala · 55.04 34.57 5.19 5.20 

' Madhva Pradesh 51.01 37.67 0.61 10.71 
. Maharashtra 61.50 13.29 · ·- 9.89 15.31 
Orissa .. 38.30 21.61 '' 0:00 40:09 
-Punjab 52.46 28.68 4.27 14.59 
Rafasthan - - - " 
Tamil Nadu 49.13 47.49 2.53 " 0.86 · 
Uttar Pradesh. 69.18 29.62 ',. ' 0.00 . .1.20 
WestBenaal 71.09 18.52· ' 1.01 - '9:38 
Himachal Pradesh . 46.98 52.32' 0.00 - ·0.71 
ManiDur 70,69 8.73 0.00 20.58 
Me!lhalaya - 52.28 30.37 0.00 _, 17.35 
Triaura 56.64 ,1 !15 2.26 39,95 

60.34 20.00 7.17 12.51 . 
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2.20 Though, s·uch detailed and comprehensive data was available before the 11'" Finance 
• • I ' 

Gommission and its terms of reference were wide enough· tq . address th!) subject, the 
Commission has. ch\)se.n to ,make only an ad hoc award.s of Rs. 1.600 .cror~s for rural local bodies 
and Rs. ·400 crores for urban bodies. This is a much lower figure than whatever the 1 o'" Finance 
Commission made on an ad hoc basis. However, the Commission has made a number of other 
recommendations·which are of significance to municipal finances .. These are identified below: 
• ·- . ' :1 • ' 

0i: . , ' 1 

- • , r - _, ' - • ·_ '; ."· • •. • ', I • • • •• ;1L . -. ,.,, 

(a) T~e levy of t~xes on land/farm income to ,strengthen the, resoy,rce base of the lo.ca) 
bodies and .also tb augment the .Consolidated Fund of the States. · .'· 

(b)' Surcharges and cess on State taxes .. •_,,:;. . - .• _,. .: 

(c) Profession tax under article 276 to.be levied by all the States and the rates to be revised . 
./ • " I • • . •• . • ' " • •· i• • "' • , ' • 

upwards.,. · . . - , · . . . : . · · · i , . · ·• 
(d) Ttie cefling of Rs.2500 per annum-fi1<ed by a Constitutional Am!clnqfl)ent in 1988 to article · 

. . 276 (2) sho,uld,al~o, be rev\sed. f".arHamE/nt should ,be empo'l!ered I,to, fix this_ ceiling on thE! 
. :basis of 11revalel')l economic situation without going. in for a _Copstitutional·,Amendment 
I I •, , · · ~ ,, • • • , • - · 1 , ,, , • 

.. every time. . . . . . . .; 

(e) Property and house tax laws, assessment and collecti~n, ;fmachinery•to,bii: sut:>stantially, 
improved. (The wi~e variance in levels. of property ta~. may b

0

e see~iin Anhexure 2.2) · 
(f) User charges to be revised periodically with, local_ bodies being given. the power to fix the 

t '• ~a. es:. ! • ' • ~ ·, '.;',:i }; • .r 

(g) Transfer of funds.and functions_tci local b9dies,should be made byilaw,ancl changed only 
by law rather than tiy .regulations and govll.rnn:ient orders: , .. •. .i: ; , , : · ... · , : 

(h) The numbe_r ofce,ntrally sponsored or State sponsored sch,emes ,in matt~rs ,usually dealt 
with tiy ·1acal bodies'. should. tie, reduced and the implementation machinery for the same 

- integrated with the set'yp of the local bociies. . . · " • .. . : . :; I ' " - .. -· 
·· (i) · The setting up of the SFCs should be so timed as to make their inputs available in time to 

the CFC. The Finance C,omniission s~ould-be empowered to.m~ke its awn assessment 
in cases where SFC reports.were not forthcoming or SFCs had not:been set up. 

. ' ,·, ! 

2.21 The 11th Finance Commission has also suggested that the C&AG should be involved in 
~ •· • • I . . - • . • , '1' I ' • • 

setting up an Accounts systein for the local bodies as also the audithof the sa"rne. Given.· the 
existing work load. of the GAG and the considerable,,viiriance in the 'iniern~I §fructliie and staff of 
rural and urban local bodies it is to be considered whether this. is feasib!ei Besides.articles 243J 
and 243Z envisage that State, laws should make the. provisions• for ·maintenance, and audits of 
accounts. The CAG's involvement at all lev(;lls in this ·regard may be· cofi:sfrueil 1is-i:entralis$tlon 
rather that decentralisation.. ' i • 

. . . : ; ~ :· . \ 

, Suggested Legal Changes- ',,.:J. ,, 
": :.\ . 

2.22 '. The' suggested.legal· chan/jes are: . . ,'• { ; 

(a) 

(b) 

, , • • .I .• k i:, •. ', 
The concept ,of. a distinct and separ,ate ta1< do_main -for, piynicipalities. should · be 
recognised. This c.oncept~hould be reflected in.a li,st of \axes .. anp1shoulqform part 9f the 
cqmmon sched\Jle of function~ and. f!clS~onsibilities for loc.al bop_ies or in the even\• it is 
decided !O continµe w.ith the,1.1'" and .12 S~hedules as.separ\!t~)the tax domain.~~ould 
figure in the relevant schedule. Carving out items from: the existing State lists such as 

• · • " I~ j · . ' • ' • 

ltem,49 (taxes on land and-buildings) and item 52 (taxes on ent(Y of,gqods into.a, loc_al 
area·for consumption) shollld not be diffic4lt. , ,.,_ . , . , i . -- . · , 
Similarly, the concept of a divisible pool of taxes which can,be sha'red between the Union, 
the States and tt\e Municipalities· should also be rec9gnised,similar to the provisions-in 

·articles 268 to 274. There should be categories of taxes-and qther levies specifying who 
will collect the same and how it will be distributed between the 3 levels.. , . 

1041 1 



' r • ..., • 

(c) In case of tax~s·and levies,'the proceeds of which·are to be stiared-'with- municipalities, 
prior consultation will-be required before any modifrcat)on is made in:' the scope of ttie tax 
or its rates. · · ·,' · .' 

, (d) Art)cl!! 276. cit( tax!ls. o~ prof~ss)orj~.Jrades ,a11{;mp'1tiyment ,'shoµld be amended as 
suggested" by __ the· '11 ·:Finan·ce ·commission: ihe··ceiling ·snquld be' specified by 
Parliament from time to tirrie rather than requiring amendments to th~ Constitution. 

(e) ' ·•'state laws snould provide for cornposilioh;of :the' Slate Finance''cominission and-'ihe 
criteria for its membership similar'fo''the· provision~' in the ··case 'of the· ·Finance 
Commission sei up by the President under article 280.1 · .. _. · · · I · · '.' · 

· (t) -., State laws should. provide for ttie establishment of ih'e SFCs in a periodical manner 'anc . 
determine a time schedule for the. same so that the work __ and Jolltput "iif the SF Cs are ' 

·. . synchronised·suitably with-tt,e Central Finance Commission. " ·;, -1 · • '· 

-~g) . . Articles 243,1 :ana, 243"". shO_!Jid'be'ani~nde(to ,ensure' that the /Action Taken' Report by 
·' ·the'Government is laid before the State Legislature within six nnonths cif'the submission 

of the SFC recommendations. · ' · · · · · · 
(h) Sub-clauses '(bh) and' (c) 'oh:1a·use (3} of article 280 stiould: be amended so tharthe 

· · Central' Finance· Commission while taking into co'nsideration !Lie recommendation of the 
· · , • -SFCs,:is not circ.umscribed by:ttie'same. · · 

(i) · State laws should also provide for'establishing and maintain'/ng a financial database as 
, suggested by1the 11 th Finan·ce Commission,.· ' • 

0) .. , Stat~ law~_ sho~id'.speci~c~!i_y empoWer munidp,~litie~:io •. borrrf:w, . . . . . .. 
(k)· :·state laws should also·prov1de for the preparation and'adoJ:l{1on of municipal budgets 1n a 

_. "transparent manner in keeping with the publfc rigiitto infor1fatio'n. ' . · . . ·. 
•~ ,t ·- • • ·~ • L ' • 

,·•," 

CHAPTER3 
". ' ,l_' 't.... . 

' 'DISTRICT 
0

P
0

LANNING.COMMITTEES, METROPOLITAN 'PLANNING'COMMITTEES AND 
.. ORGANIC LINKS BETW.EEN MUNICIPALITIES AllJD PANCHAYATS . 

. .• I 

A. Di~trict Planning Committees 
! . '·,:'· 

3.1 . The constitution of District Plan_ning Comr!]ittees· (tllPCs) is mandatory under article · 
243ZD of the Constitution and is a common item -for both·~ anchayats and Municipalities, 1The , 
District Planning Committees are to take up integrated planniing for urban and rural areas in the 
District. As urbanisation increases, the need for such an int111grated planning will become more 
important Town and the country have to share the various pJhysical and economic resources' of 
the .district such as communications, water resources and murket places. Allocation pf water for 
irrigation, drinking or industry is already a .contentious issu~ 1in many districts. Dealing with each 
other's ·wastes is another serious problem. The sugar mi11f and distillery wastes. pf numerous 
small, medium and large units ·in ,western Uttar·PradesH or··the 'textile and'dyeing units in 
Rajasthan, Gujarat or Andhra 'Prai:lesti fouling and poiso~fng water c6urses are·· a well k1;1own 
phenomenon. Municipal solid wastes-b!''they chemi~als, pl·iistii:s, iiosi)ttai..wastes·or other d~brjs
spill over into the countryside and find theirway· into rieig:hbouring streams. Agricultural lands at 
the fringe of towns, large or small, are increasirigly prone td conversion. These are· problems that 
need understanding and· response, not in a distant State) headquarter but within the local' area. 
The district needs a platform· to umpire and resolve thes1e issues. The Zilla Parishad and District 
Planning are an impoitanfprocess for this purpose. Plary'ning should b1;i°ari1 obligatory function of· 
p_anchayats and municipalities. Such·'plans at the-local level-are the buildin'g· blocks·tor a district 
plan. Dis\rict Planning itself should be 'an integrating process. 

1042 



Composition 

3.2 While the composition of the DPC and the manner in.which the_ seats are to be filled have 
been left to the States, article 243ZD stipulates that four-fifths of the total number of members of 
DPC .will be elected by, and·from among~!, the elected members of the Pa'nchayat at the, dis_trict 

· l_evel and of the municip<1lities in the district in_ proportion to thE;l ratio bel\>ieef1 the population of the 
rural areas and of the urban areas-in the district: TheTest are to be nominated.·· ·. .. . . ; (' . -· . ', - .. 

' I , • • 

3.3 · While most States -have made enabling acts to constitute District 'Planning Committees, 
,. l · , -· , • 11 • • , • 

very few have actually constituted them. This is becaus__e of both political apprehensions and 
bureaui:raUc problems. First' is the fad that the.provisions. on District Planning are to be found in. , • , , . ,r . 
the 7 4th, raJher than in the 73rd Constitutional Amendment. Rural Devel9pment departments in 
the varioLs State Govern.ments have traditionally regarded. district level planning as falling in their 
domain ·tiut since they find that the provisions for tt\e DPC are. now a part of the 74th 
Constitullonal Amendment; under the Part IXA relating to Municipalities, their reaction sometimes 
has been that these Committees are the concern of_ the Urban Developm~ht or· Municipal Affairs 
department i~ the -State. These d_epartments,- on the other hand. do not 'h~ve a clue, about the 
objectives and ·purposes· of the District Planning Committee and expect that some other 
department like Planning, w·ill take care o_f it The, result is that-_the item dften became orphaned 
betwee~ disinterested· departments. The political' apprehension is about -t~e DPC emerging as a 
domirianfbody deciding on public investments and thus reducing the influence and-patronage of 

- , - - I 

State leyel political leaders.. · · 

DPC and Zilla Parishad: · 

3.4 . A second unresolv'ed issue' has been the relationship between the Zilla Parisl)ad and the 
·DPC. The amended Constitution' envisages the DPC as a stand alone entity. While article 243ZD 

• I • • 

provides for members of a DPC to be elected by and from amongst the elected members of the 
Zjlla Paris~ad and of the municipalities. in the district, !t does not specify the relationship between 
the Zilla Ps1rishad and the DPC. It , is pertinent to mention here that this aspect was well . 
understood and specifically addres·?ed in the 65th Amendment Bill, 1989. Article 243Y proposed in 
that Bill stipulated ihat the DPC should be constituted "in every panchayat at the District level'.'. 
Proposed .clause.(3) of the•article also laid down that the "Chairperson 'of tlie Panchayat at the 
district level shall be the chairperson of the Committee". Th·e locus arid stewardstiip•o"r the DPC 
as part . of the distr!ct panchayat or- Zilla Paris had was thus established beyond doubt. 
Unfortunately, article-243Z0 ·of the· Constitution as enacted° has·a1iowed serious ambiguities to 
persist. ' .. •.' - i.:;-- • - • '·. ·· • r · 

. • 1_ ·-: ' ' 'I'_:, \\. ' - . . ·. . ' " ' 
3.5 The' State Governments have; therefore,· been left to draw, their, own interpretations: In 
Assam, Karnataka." Kerala, Rajasthan· and West. Bengal the State laws ,envisage the DPC as a -

, part of the Zilla Parishad. The ·chairperson of the Parishad is .. also designated as Chairperson ·of · 
the.DPC. In Madhya Pradesh,. a.Ministe_r of the State Government is the•;c~airperson of the DPC 
and is expected to.lead and.'guide district planning with the help of the district ailministration.:The 
Cha·irpers9n of the Zilla P<lrishad ·js a Vice-(,hairman: Gujarat and, Matiarashtra have long had 
District Planning •and• Development· Committees with _a minister of the State Government as 'the 
Chairperson. The view of.these ,two Govern'meh_ts has b·een ihat these· districi committees are ari 
adequate substitute for the DPCs. The table belciw indicates the varied arrangem·ents in °differeni 
States. · • . · : · ·. •'. ·· ·; · · · .' ·, 

,. 
' . - ' 

. I;: 

' . 
'I I.., 
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Table9 

Composition of District Planning Committees in various States· . . ,, 

,,,,,r~!l\'. ,iirTotal~'·. "iiJEI -~i:F;,-;, @Nominated"' '.1.!l;if!f,r;:1i_t,;'•:t•,;:f ~'"~~~l~'!~~ :«~i:'4-S~..j,•.,j/ ·:.,_&\~f¥ 
.cE:[statil"'t~ - -·"'''' '""'"§5/i g,. t, .. G . . ~.•1 

'~, ... "•'.>{~¥-'c~).1":'~~ \ii¾'Cha1rperson ,,.,,. , 0.,,Secretary.)?:,i;:, 
""" . .,..,.,,.,,,.,, .. '" Members•"' l'M8nibetsf .e .. Members .. ,, ~Y,~o,"·-..:._,c;.,"-' ... -~~- ~i~i'fi~_;.,:1:\'."('.~• ~;,.:. . ·• "T, ',' ' ' ·,.··· ~ ;, 

Kerala ·15 · ' 12'" .. 03 President of the , District 
Zilla Parishad Collector 

· Madhya 15-25 Four-fifths 'One-fifth Minister nomii;iated District 
Pradesh 

,· 
bv the State Govt Colli:ictor 

Maharashtra 39-50 Four-fifths · One-fifth Minister nominated District 
'. ', .. 

by the State Govt. Collector ' -
West Bengal 10-100 , Four-fifths. On~-fifth President of the District, 

depending . Zilla Parishad - Mag_istrate · 
" on size of 

th·e diiirici" •· 

Raj~sthan 25 20 .5 .President of the •· Cl]ief Planning 
Ziila Parishad Officer'ofZP 

Uttar 20-40 Four-fifths One-fifths -Minister nominated Chief, 
Prade'sh by, the State Development -

- governmen.t Officer of. the 
District 

Karnataka Four-fifths One-fifth President of the . CE:::O of Z.P. 
Zilla Parishad 

: Mayor/f11unicipal 

' 
President of 

District Hq. Vice 
.Chairman 

Tamil Nadu. ' .Fourth-fifth One-fifth Collector; ZP CEO of-District 
I 

' - President Vice Panchayat 

- Chairman.· - ' 
3.6 .' The designation of a Minister as the President of the □PC virtually makes it an ~xtension 
of the State ,Gbvernment and goes against the intent of the Constitution. It also defeats· th·e 
principle of decentralisation .. Evei:i before independence Districts Boards were perceived and set 
up as important centres of decentralisation. In Karnataka; ,Maharashtra,' Gujarat and Rajastlian, 
the Zilla Parishads set up during the first initiatives of decentralisation enjoyed considerable 
autonomy and powers. The District is the first major level where the demand for.local ·autonomy · 
and the desire for State control are likely to c9me into conflict. Similar fears surfaced during, t_he 
1970s when the Zilla .Parishad became. prominent and· ·powerful in Karnataka, Gujarat ,and 
Rajasthan. These fears and apprehensions continue ·to hold sway and if the highly 'varied 
arrangements .. in thS: different States continue to prevail, the .C.onstitutional intent in. establishing. 
district l,evel panchayats and district planning process will be,defeated. To quote "Panchayati .Raj. 
without district planning might, be a .somewhat hollow shell, even as district .planning' without · 
Panchayati Raj wciµld.be unrep,eseri)ative". This observation of,Late Rajiv Gandhi was· only a-- -
reflection of the cons.erisus held. by stalwarts of the panchayat movement like Ashok1 Mehta, • 
Abdul Nazir Sab. Ramkrishna ·Hegde or· Nirmal Mukherji. 

3.7 In the case of Madhya Pradesh ii has been claimed that the District Planning Cofi1mittee 
· is really a step forward towards the establishmElnt of a district government The □PC has been 

given the powers to supervise ·and monitor ·district level schemes undertaken by different 
departments of the Government. Amended in 1999, the DPC Act of 1995 has also given to'. ii the 
powers of administrative approval and financial sanctions subject to sorrie limits. The DPCs have 
also been entrusted some other functions previously performed by .the Siate Government in 
respect of urban ar~as such as delimitation of municipal wards, land acquisition, etc. Ho"".ever, in 
keeping a Minister' of the Government as the Chairman of the □PC and the District Collector as 

. . 
1044 



the ·secretary, the DPC has e~erged as a body distinct from the Zilla Parishad exercising more 
powers on· behalf of the State Government. It is not the intent of the Constitution that the DPC 
should emerge as a super body at the district level dominating even the Zilla! Parishad. To that 
exterifthe _intent and working.of the DPC in MP needs careful watching. . I · 
District Plann_inq Proc~ss . _ , , ! _ r 
3.8 The extensive arrangements for decentra!ised planning which have be:eri made in Kerala 
particularly in the · case of Panchayats ·at different levels· have been ·wel!• documerted, and 
discussed in various sources. So far as the DPC is concernecj the State Planning Board and the 
NGOs have· also helped to identify and 'proyide qistrict level resource person's with th~_required 
professional background. The DPCs guide the intermediate and village level.:panchayats in ,the 
preparation 'of their own plans .and the approvai of the plan is the responsibility: of .the DPC though 
it cannot change the prioritie? determined by the PRls in th~ district. · ! -- · 

• - - ,· J • 
3.9 In October·1998 Maharashtra enacted a separate District Planning Committee Act. Jhe 
Act provides··'/or a Minister of the State Government to lie the Chairperson of the DPC with the 
President of the Zilla Paris had, its CEO, the Divisional Commissioner and the Collector o( the 
District as•:ex-officio members. The Act also stipulates ihat the Collector ·shall _be the Member 
Secretary: The Maharashtra Government has· thus confirmed its past approach prior to 'the 
Constitutional Amendment, of treating Zilla Paiishads as )ust one of the iocal bodies rather tha'n a 

: . . .. , , , , , · , I I 

body which should take the lead' in distri_ct1)Ianning. · ' '· 

. ' 
3.1 O In, West Bengal, the organisational arrangements are similar to those in Kerala ·though 
there has been no supporting programme for identifying resource persons arid training PRI and 
Municipal staff in planning. West Bengal has alsq revived a previous practice ;01 District Planning 

· and Development Co-ordination· Committee (DPDCC) presided ov,er by a Minister of the State 
Government. Though the President of the Zilla Parishad continues to be· the Chairman of. the ' . DPC, the ope is expected to consult the DPD_CC. Here again the arrangement appears to be a 
dilution of the position of the Zilla Parishad. 

3.11 In Rajasthan, DPCs liave bee11 form_ed in all the districts with the President of th';) Zilla 
Parishad as the Chairperson and the Chief Planning .Officer of theDistrict who is a functionary of 
the Zilla Parishad as the Secretary. In UP and Karnataka the DPCs have been sei up but they are 
not functional. In Tamil Nadu until recently ·the DPC 'was perceived and opefated as a non PRI 
bo'dy with the Collec!~r as the Chairman and_ .the Zilla Par_ishad President as:;t~e_ Vice Chairman. 
Recently, the position has been changed with the President' of the District Pancliayat designated 
as the Chairman of the _DPC., · -- ; . 

3.12 The highly varied organisational and· operational arrangements for ttie DPC confirfn·the 
fact that the provisions of the _Constitution have remained very poorly understood and very badly 
implemen,t~d. Where the DPC _has not b'een locat~d 'within a Zilla Parishad tile ownership of the 
process itself has been left to .do_ubt. The induction of a State Governmeni Minister appears to: be 
a deliberate attempt to dilute the position of ihe di~trict • level panchayat arid forestall possible 
attempts of that panchayat to assert its preem'inence a,s a _distinc/. body of ,elected 
representatives. The operational arrangemen_ts for \he preparation o( a- distri/:t developmen,t p_lan 
and merely' forwarding it to the -Slate ,Government also reduces it to a paper exercise. If, on the 
other hand, district level planning becomes multi sectoral and inter-departmental 'and also covers 
project allocation, monitoring· and supervision and if that district level planning .becomes· a part oi 
the Zilla Parishad's responsibilities it would undoubtedly -enhance· the Parishad's power and 
influence. • ' · · · · · 

;3.13 As presently worked, -the Panchayat ~t the District level or ihe Zilla Parishad is construed 
as a Zilla Rural Parishad. The reality is that a District is an important administrative entity and its 
jurisdiction covers both the rural· and the urban. Its composition should reflect-the character of the 
district as a whole. Its territorial constituencie~ should,' th~refore, compr!se afl parts of the district. 
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Such __ ? Parishad will truly be a Panqhaya~ r,epteSenting the district as. a v.:1Jole. Distric).Planning 
has_ to be one of Its firm and contim,iing responsibilities. .. ~ . . • · .. 

3.14 The Panchayats at the district level, In other words.° the Zilla Parishad is to be composed 
principally of representatives electeg from tetriiorial c9nstiiuencies. As suggested above these 
territorial constituencies should. cover lhe'districi as a wtiole. We have.suggested i,:i. an earlie~ 
section [see para 1.40.2 (b) above) the need to adopt a building block ?PProach·in the preparation 
of the electoral rolls as well as the composition of both panchayats and municipalities. The basic 
electoral unit will, therefore, be the territorial .wards which . elect representatives to the village . 
panchay~t. A certain nµmber of the.se. panct\ayat wards ·can then be. grouped. into. wards for, 
iniermediate level pal)chayats i.e. pancbayat sainitis. For urban areas we have urged earlier, th~ 
formation . of Wards · Committees for e~ch. r:rJnic;ipal ward : or grciups at' wards. to c·omprise 
representatives elected from territorial constituencies into which-a municipal ward.area will be' 

, •' _.,v - · _, _ 'I · · · -- •' ·•· ' ' · 

devised. Thjs·wiU- be the basic; building blocR, .. .a,,~ertain number of the.se ~locks can then be· 
grouped into a municipal ward. If there are no Wards Committe~s comprise of representatives 

. elec;ied for tl)is purpose, then .the municipal ·ward itself becomes the. building block. The territorial, 
constit1.1encies of the· Zilla' Paristi,!d ·will: tt'ien oe, a grpuping ,of, p~ncl)ayat, ~amiti_sas well_ as .. 
inunicil)al i'latds. in· delimiting the pilrichayat sar;niti wards ·the State !aws should l)rovige th~t 11ny. 
giyen .v,illage panchayat shoulp form par;tof, a,,pimchay?I samiti wholly and not be SJJ.li!.. Similarly. 
tp~ .corstityen·cies :tor Wards Committe~s will ~e groµped in their entirety within ~ given mu_njcipal_ ·: 
ward .. Ely the sam!i principle. a panchayat samiti ward or .a municipal wa!d l/.tio1,Jld form part of a 
Zilla P.arishad constituency wholly and not be split. A schematic diagram is placed below ,lo 
iliustra,te the suggested arrangement. . ,. · · · · •. · · 

·' . -. 
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Note: 
Some. explanation about the arrangement may be useful. At the .basic level there are 

voters in the rural and urban areas. A certain number ofrural voters usually ranging from 500 to 
1000 are listed in the electoral roll organised for each panchayat ward. This is the ,territorial 
constituency from which a representative is elected for the Village Panchayat. We may calf this 
constituency as Level I. This is the basic building bloc/< in the electoral system. A certain number 
of these Level I constituencies will be grouped. into another territorial constituency for the 
panchayat at the intermediate level usually called the Panchayat Samiti, the Block Panchayat or 
the Kshetra Panchayat. The ward of a Parichayat Samiti which may be called as Level fl will be 
much larger and will comprise several Level I panchayat wards: Similarly in the case ·of urban 
areas, the urban votei-s will ·be grouped into a Level I territorial constituency. In small towns this 
may be a Municipal Ward from which a councillor is elected by the voters. In larger cities whflre 
Wards Committees are set up whose members are elected from different areas of the municipal 
ward, .each of this area will be a portion of the ward. Thus, the· Level I constituency may be either 
the territorial constituency for a wards committee or a -municipal ward itself. · 

. According to itie' pres_ent proposal the Zif/a Parishad should be composed . of 
representatives from territorial constituencies organised for this purpose. These constituencies 

• mar, be caff~d Level Ill. These constituencies will be even larger than Level II and .will comprise 
several of them. ·A level Ill Zilla Parishad constituency in some cases may consist entirely of level 
UPanchayat_Samiti Constituencies or in some•cases Level If Municipal Wa(d constituencie~ or in 
some cases a combination of the t~ :i. The main principle will be a broad parity in the population 
seat ratio between the various Zilla Parishad constituencies. 

A Zilla Parishad set up by such an arrangement will obviously reflect the character of the 
district. /n . a predominantly rural district the Zilla Parishad ward will be mainly ,rural. In a 
predominantly urbah district, they wilf be otherwise. In districts which are partly urban the number 
and character of the Zif/a Parishad wards will also reflect this partly rural character. · 

MPslMLAs and DPC 

3.15 · . The representation of MPs and MLAs is a related item. Both the 73"' and the 74
th 

Amendments specifically enable State Legislatures to provide for their representation in 
Municipalities and Panchayats. It makes far more sense and can be of much more- value if the 
participation of MLAs and MPs is secured in District Planning. Two alternatives· can be 
considered in this regard. One is for the MPs and r:,')LAs to be the honoured invitees of the DPC 
and contribute to its deliberations without having to be its forf)lal·members. The alternative is·to 
provide for their representation in the DPC by specifying its composition. · 

3.16 At present under article 2432D, four~fifths of the total numb.er of members of DPC are to 
be elected by, and _from amongst, the_ electE)d members-of the Panchayat'at the dis\rict·level (the 
Zilla Parishad in other words)· and of the Municipalities in prop_ortion to the ratjo·of the rural and 
urban pOp\Jlations. This comporent can ~e ch~nged to three fifth of the total number: One fifth 
can be elected by and from· amongst the MLAs, ,and MPs· from the distrjct. Out of these the 
number of MPs can be fixed as two. The participatjon of the MPs and MLAs should be in person 
and not through agents as allowed in M.P. The remaining one fifth of the DPC members should 
be the representatives of such organisati_ons and institutions as /he. ·State Government may 
consider necessary for carrying out the functions assigned to the DPC. This is important:because 
within a district there will be important institutions representing industry, traqe and '.commerce, 
NGOs, professionals, etc., who will be in a position to make valuable contributions \o the process 
of district planning. At present; article 2432D does'. noi contain· a provisio~ f9r this pu~Jlose. Sci far 
as officials- of the Government' and Government's agencies are concerned·, they should be 

. nominated by the Staie Government; ex-officio, to parti~ipate in the DPC bui without being foi-nial 
members. 
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·-
Suggested Legal Changes . '•'. ' ~ ' ,, .- .. 

. ' 
3.17'. . The sl)ggested l~gal changes are: . . . . . · 1· . 

~ .(a) , . As ii'!lr th.e ·definitions give~ in. artici~ .243, 'distrlc;:: mea~l ·a ~is:rict in a State_ 
'.' .. while 'Panchayat area' means the. territorial area of.a . .P;mchayat.- The Panchayat . 

at the district level should, therefore, be for the district as ~- whole instead of the· · ' · ' • ~ · I • 'I . 
. rural .. _areas "only. l;he. definitions under .. article. 243 ,fhould · be ame11ded 

, .- . accRrdingly. Clause (t) of article 243 ZD should be amen~d.to stipulate that the 

. (b) 

(c) 

District Planning Committee .shall be constituted within the Panchayat at the 
district ·Ievel or.Zilla. Parishad. . · .. . , · • : , . { · , . . · 
Sub-clause (d) of clause .(2) of article. 243 ZD should. be al)lended to provide for 
the Chairperson of the Panchayat at the district level to be the Chairperson of. the 
District Planning Committee. The Chairperson of the largest Municipality in the 
District shou·ld be the Vice-chairman: · ; · · . ] · • . • · · · · 
.In ·ci<luse (1·i of 243ZD', the•.words ·:consol1date. the pl~ns prepar~d by the 
·panchayats .and Municipalities.,in the district" should be omi,tted so that ,the:D.PC's 
main ta~k•of.preparing a draft development plan.for the di~trictis not contingent 
or dependent on individual plans prepared by the. ~anchayats ·and; the 
·Municipalities. However, clause (3) of article 243ZD can provide ·1hat in preparing · 

' • ' .. ,p -
\he.development plan the DRC will have regard to such plans as are prep,ared by 
the Panchayats and the Mui:Jicipalities. Zilla Parishad. sh·puld help pa'nchayats 
and- municipalities to.' prepare• these plans which will serve as building_ blocks for 
preparation of Development P,lan for the district. · ' · ! . ; .. 

• • - - • J ,I • 

(d) . · Article ?43ZD ·should also,con\ain a provision to enable thel:State laws•and Stolle 
\3overnments to entrust" additional, responsibilitiE'l~ as nionitpring ·or,; dey,elopment 
schemes and .programmes in. the district, co-ordination of·'their iinplemeritatioil 
including powers to modify sanctions to ongoing schemes subject to.limits:· · 

' • ·1~ U 

The Zilla Parishad should be the technical and administrative secretariat for the (e) 
',·. · DPC independent of and distinct froni the District · Collector or :t~e District · ,. 
' Magistrate. · · · · . ' . ··,l1 · ·. · 11 

· 
• • I • , , ' ' l iii fr' 1< t' ·' ' r.. > t 

The State laws 'should provide. for' association and involvement: of' government 
. and non-government agencies and professionals in ihe DPCs.: MPs:.MtAs ·and 

Ministers desiring' to' paryicipant in. the Di~trict Plar~ing ¢qmmitte~ sho~ld be 
welcome as invit~es. · · · . , Ji · . • , 

. (g) State agencies, 'district agencies and .district administration ~hould assist the 
PPC,wit_h dat$ and technical kr,ow,h_ov,,-in prnparation-o( ipe: develop_!i7ent_ plan 

. c ,. ,,tor th~ 
0
d1stqct. St_a~e l_aws_s?ou,ld,prov1~e for this. ,, ., . :. I! . ·.:•:· -,; ·:' , , , , 

(h) .. , Wher.e Metropol1t~n Planning Committees (MPCs) ,are re,<;1uIred t_o b,e· set up; 
State laws and: regulations should ·determine the functional I and ; territorial 
jurisdiction of the DPCs as d·istinct from the MPCs. Where Metropolitan ;Planning . 
Commiitees exist for predominantly urban districts, they: sti'ould be. deemed as 
DPCs, as no separate DPC is necessary.'' · · · r · " :, 

I 

I ' ' • , • • •' ,, • ' 1,'1,.' 

B. Metropolitan Planning Committee ,, . 
' ,,1 ' 

" ' ; '' ·. 

, .: Ii . :._ ·:: 

The rationale .. 1, ; ,_ . _ .... _- :i·•:;, . . . \; . .' . . 
3.18 According to'the 1991 Census, we have 23 metropolitan areas in this;country each with a 

' ' •• • • " I : 

population of 10 Jakhs or-,more. When the Census figures 2001 are released, ifhe number of such 
cities is . likely to exceed 40. These areas are agglomerations . administered by several 
municipalities. Even Greater ·Mumbai though ii. is' called by that name does 'not co.ver all of the 

,, I · , •j • , •· ,, · 11 ' 

Mumbai Met~opolitan_:ar~a. Tharie. Bhi:,v~ndi, Ulhas ·,Nagar or !'Javi Mu!T)9_ai are all .different 
Corporations. These in'ulti-municipal urban :agglomerations have reached thei~_present dime~sion 

1049 

,•! 
I 
' I 

. I .. 



and configuration over a perioa of time. Growth has overrun tradition~! b.ou.!Jdi!!ri~s. ln_itiallyJhe 
boundaries of the central city .could be extended two or three times as in·.the:case1of Mumbai .but 
after that, such extensions were resisted. Surro·unding municipalities werii not prepan:id to give up 

. their jurisdictions. The Calcutta Metropolitan area now comprises three corporations, thirty-four 
municipalities and numerous non-municipal urban localities. The metropolitan areas of Chennai, 
Bangalore, Mumbai and Hyderaba'd. cover ten to thirty municipal jurisdictions. In 'Delhi. nominally 
.there.are only three-the Cantonment; theNDMC and-the Delhi Municipal Corporation (MCD). But 
the MCD itself is" a leviathan cbv,ering nearly-'1609: sq. km al]d stretching across vastly different 
localities such as Shakur ·Basti, ·Rohini and Greater ,Kailash. Wcirld .experience has shown that 
devising a system of governance reconciling lo car autonomy. with' a metropolitan perspective has 
not been easy. Their size, the scale and complexity of problems, are formidable. ·Because the 
tasks are numerous: multipie organisations for their discharge become inevitable. Besides many 
of these. mega cities are also the seat of Central or 9tate Governments. and their presence is 
conspicuous. 

3.19 While the. municipal corporations or the municipalities comprised in these agglomerations 
may be zealous of their. respective domain, the agglomeration itselfneedsra metropolitan· wide 
persgective, planning, advocacy and action, ·Sour_ces of water, disposal ·of waste, traffic and 
transport,- drainage, abatement of air pollution; etc,, are examples of, items ;where one city I 
corporation or the municipality alone cannot achieve much in isolation. The B.E.S. T which is part 
of the.BMC for instance,-h'owever, competent it may be, cannot do much about public transport in 

-Mumbai if the•-Ministry of Railways h_andling the suburban 'system does not' subscribe to a 
common plan. The Government _of India's Ministry of. Environment or ·Maharashtra's State 
Pollution Control Board cannot do much to mitigate pollution .without BMC's active collaboration. 
Above all, the maintenance ·of the infrastructure to keep the mighty economic machine of. Mumbai 
going is,a task requiring,_muph:,interaction and collaboration between the Central, State·and local 
governments, the public and the private sector-, industry, commerce -and the citizenry. The 
Metropolitan. Plannirig Committee was ei:ivisaged _as an inter-institutional platform for similar 

, • purposes. 

3.20 Metropolitan areas are also the main engirie·s of growth and economy in the country. 
Urban transport. water supply,, waste management., police, public health,. etc., require 
metropqlitan· level planning, implementation and coordination. Besid_es the scale of services 
needed in these metropolitan areas is · huge and' ii' is' ncif po·ssible for· City corporations or 
Municipalities to address all of them. The suburban rail~ays or..metropolitan transport systems as
'in Calcutta. Mumbai of'Chennai are handled by the Ministry of Railways. The ports. ilJ these cities 
have a separate set-up. Metropolitan DeveloP,ment Authorities or Departments ·of MetroP.olitan 
Development in the State Government canriot' be an adequate answer for these multi-municipal 
problems. Since the 74th Constitution Amendment, Mayors and Municipal Chairpersons are 

· moving increasingly to assume executive leadership for l)lanaglng their respective areas. A 
bureaucratic set up cannot bring these elected representatives' and leaders together at the 
metropolitan level. · · 

Background to the Constitutional provision 

3.21 That is· why, article· 243ZE ii] the 74th Constitution Amendment provides for the 
Metropolitan Planning Committee (MPC). It is pertinent to mention that while the 65'" Amendment 
Bill contained this provision, the Bill relating to 73'd Constitution Amendment introduced. by'.the 
Narasimha Rao government did not do so. It was the Joint Parliamentary Committee,. which 
revived the provisions for a Metropolitan Planning Committee and based on its recommendation. 
Article-243 ZE became a part of the 74th Amendment. The rationale. is w~II _expressed in the 
Repo/fofiihe':loint·Corrimittee and is repro'duced below: ·, ' · ' 

t,:,u?- ·!o ·1::irJq-h:r: -:: .. ,i: .\~e·;i;:·. . •. _ 

lc•·,~vt•8"Tliere'afe2twentt-three metropolitan cities in the country whe~e the metropolitan 
9,i, 1: '.',Ir~a"wou/d 1erlcqinpaii~ not only the m.~in City 'corporation but also a number of 
'"'","'•'other·'Joca/ tioaies, 'both urban and rural, surrounding the main City Corporation. 
;~:,,1-:.-,,.,:·11r1; - , "t_: 1·~ •lj i)-i,~1 ·. ~1 •" - ' 
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By the -~11d _oflhe century, this number may rise to about forty-qve. To ensµre that' 
,there is ·an orderly development of the vast.area, proper plans 1need Id be drawn 
up in association with the_ plan, cif tha_ main' city. ·C-onsiderable in'sestments in these 

' cities are ·.a/so 'undertaken by Genital and State government agencies. It is · 
': riecessaiy to co'ordinate these investment plans with the deveibpment pians and 

' · requirements of the metropolitan city." · · : ' · : ' 
' ' ~ -

. "There if, t~erefo~ei need. fo;_ a ,sujtable plan",,ing mecryanism \which Would take 
care of'the interaction' between the 'iiarious local bodies, -both ~ura/ and urban in 

· sue~" metro'poli{an _areas: _ A( present, ·the ·system' tliat is, ~d',)pled' in ·many 
_' · nielropolises·, is: the creatio'! of· a : ·njetropo/itan. developmebt authority, . The 

''tune/ions assignect-'to the rrieti-opoiitan 'develcipmen't authority'differ from.case to 
case. in• sorrie cases, .they are only planning bod)es' whiie in sortie cases they take_ 

,'' ' on executive function, particularly of major s9heme's. Further;1at present, these' 
· · ,' '' .. : bodies are hcit. 'democratic institutions. The Government"nominates them. The· 
.. ,, . ·•.,. · Committee therefore, feels that there should be a provision for constitution ·of a 

' . Metropolitah ·Planning .. Committee to prfi'pare a draft developfnent plan for the · 
· · · Metropo/itan''ar1ca• as a· whole. In order io impari a democratic cti~racter to the said 

Committees not-less than two.thirds of.the' members·ofsuch Gommittees should 
be elected by. and-from amongst, the elected meniberfqf the ;'municipalities and 

• ,chairpersons"ofthii Panchayats in /he metropolitan area /n proportion-to. ihe''ra_tio 
" . :· 1'between thf! p_'opu/atirin 'of'the municipalities ·anft of the_ fanch~yatt!' in t(lat area: 

· The other details relating· to composition ·of the said Committees, ·the ·manner of 
' ' filling the s~ats therein, the representation in ·such: Comrriittees:'of Government Qf -' . 
. . India 'and the Government of the State imil-othei organisatiotik ,and institutions,, 

tlie fun_ctions reliiting to planning and co-ordination for the Metrdpolitan area tb be 
· .. assigned to 'such Committees arid the nianner in which,the Chairpe"rson·s ·'of such 

' • . - ' . - ~ • ' ' • • • I -• , , • 
· · _Committees·sha/1 be chosen·may be"/eft to the State Legislatures."·, - -' . · · 

:~•:'.~ '• ~ J;i'_.' •1 ,•• ••• 
1
,. • : •• _-...·. "'. ,_2'!!•·' • .. •, ' ' 

3.22 ':· The Joint Parliamentary Committee ·accordingly' reccirrimehded ·the1 inse·rtion' of a new 
.provision-article 243ZE for establishing an MRC arid a new clause in artitle 243P which defines a 
metropolitan area as:•an area having a population often lakhs or more: comprised in:ori'e'or'more 
districts. and consisting of-twci:'or more municipalities'. The 'rnulti-municip'aljcharacter: is, therefore, 

· an esseniial requirement 'of -a rfietropolitan area. Prima facie there are. twenty•five·' such"· urban 
agglomer~·tioris acco,rding to lh!l 1991 census, With a population of ten lakhs or more located in 
the States .of Andhra',Pradesti. Tamil Nadu. Kerala. Gujarat. Maharasht~a; Rajasthan·, Madhya 
Pradesh, P,unjab. Uttar Pradesh, Bihar. and West Bengal. Sa far as these/'.states' arEi'° concerned, 
the MPC is ·a constit_utional requirement. However. as in the case of tile I DPC, whilei conformity 

· legislifoon or enabling''laws have beeh·passed by more or"less reproducing'ihe'lang'uage of the 
: C:or:is.tituii~rial Amend~.ep!,n,ot:a Sil)gle,Stale,_;has•,~et yp'aii MPC s.o:f~r., I .· ,, .. ; _.: ''. ; . ,'•. ,· 

,.'~ 

. Failureto:setup"MPCs.';',' ,., '· I. "· -·-'-' ,: ;',,' 
~-2~: T~e reas'ons '.;~-r '.t~is. s~rry. ~t~te of affairs are : ~i:;~re of ~urea~~r~ti~ co~fu~i~~ ;~b~ut 

· the·purpose and role I of the· MPC, lack of political' interest and . .-most importantly; the fear ,of the 
, Delieilopri)eint Authoritiesi which exist in most of these twenty-three cities t~at,their dcimsiin viill be 

uhdeimined: While the Calcutta_ Metropolitan Development A4thority itselft was brought about 'in 
. special clrcumsta~ces-rn,ore, for inobiliiing-ftmds·_ and coordinating; impl_~r,~ntati9ri-ril_ost · o{, ttie , 
developme'nt ·authorities::in· the. other cities were inspired by'the Delhi· Development Authority• 
model' ·of large·, !c,i1f:1~ri'd, acquisition, real e'State' development and :1hoysihg ,con'structio"n. 

·eventually 1the~e b_odies_-,ISecame conspicl/?US_ empire's- pf ·public •l'(orks: and··-patronage.As in 
Bangalore,· Hyderabad ore Jaipur. :The creation of these autli6rities was nci '.doubt facilitated tiy the 
fact that most of the city corporations conceinei:t were under supercess'ion· as was the ·case in 

•• '" • . • • •• j ,. ,, ' , 

Chennal a11d Calcutta. ln'th,e case of greater Bombay consistent. oppbsi\ion from the (i:Qrp_oration 
-limited the•BMRDA mandate.to some broad areas of planning ·control!,and ·coordination·and· 
•. ' '. • ·• ' . ' 1· ' ' • 

selected real estate a_ctivities. The Calcutta Authority also eventually became,.ir huge amalgarp of 
. ' ' ' ·i • . .' . '.~; ·i ' ~ ii ' . 

!, 
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- 'I .. 1:. 
-i1 ,-

1• 

.,, 



-· 

. 
public works. State Governments have been rather apprehensive about the large staff which 
these development authorities have acquired over a period o.f time, wtiii:h would become surplus 
in the ·event separate Metropolitan Planning. Committees are established. This is a totally 
mistaken perception. The Metropolitan Planning. Committee · is expected to be a high level, 
democratically set up body, which will bring a constitutional mandate to the_ whole exercise of 
metropolitan development planning. The development authorities could serve these Metropolitan 
Planning Committees as their technical_ secreta_riat. · 

3.24 .C.nother misconception is_ about the possible_· conflict o(jurisdi_ction between MPCs and 
DPCs. Since metropolitan areas are predominantly urban, the rural or the_ fanchayat component 
in the MPCs would· be rather small. Where. the urban· areas are co-terminus ·with revenue districts, 
such as Bangalore, Chennai• or the Calcutta urban district, .the problem cioes_'m;>t arise at ali.- In 
such cases· a DPC is not necessary. Where a part of a revenue district is included in a 
metropolitan area, State Governments can suitably redefine the boundaries for the purpose of 
DPC. and MPC work. Alternatively, a functional delineation is also possible. The Tamil Nadu 
Government.attenwted· to do ihis by providing that the MPC for 'the Chennai metropolitan . area 
will be deemed to be a ope for those portions-of the revenue districts which are. included in the 
metropolitan area. Under the Constitution it is up to the State Governments to .determine the 

_ jurisdiction of the D PC and the MPC to avoid conflicts, if any. · 

3.25 : In the _composition for MPC it is envisaged that one-third o(,its m'emb~rs.are to be elected 
by and from amongst the elected representaUv_es of urban and ,rural focal bodies in the 
metropolitan areas. The others are to be nominate_d, representing Central Government agencies, 
and various State Government agencies, other organizations and inst(tutions _responsible for 
various services in the metropolitan a_reas .. More importantly, the nomination also enables 
representatives of the private- sector and ·community-at large. to be mobilised. ·The manner of 
choosing the Chairperson -of the MPC, and the planning and c,oordination functions to be 
entrusted to it.is left to the State Legislature. In preparing the draft development plan the fylPC 
should have due regard to the plan prepared by the Municipalities and the ·Panchayat, matters of 
common interest to them, ol;>jectives ·and priorities of the Government o.f. India and the State 
Governm·ent, available financial and other resour~es for-integrated developn:ient of infr,istruct_yre, 
environmental conservation, etc. The MPC is expected to hold wider consultations with different 
institutions and organisations. The Metropolitan Planning Committee is envisaged as an 'inter
governmental. Inter-organizational forum. for providing, a vision, a strategy and a metropolitan 
wide development plan. 

The Maharashtra Act 

~.26 Though several States have passed enabling laws . to set up an MPC, norie h~s been 
constituted so far. Recently the Maharashtra Government passed a . similar enabling law, 
responding to a P.I.L. challenging the Government's failure io set up an MPC. Earlier the 
Government promulgated an Ordinance in June; 1999 to enable the· cr_eation of a 45-member 
Metropolitan Planning Committee in Mumbai,.Pune and Nagpur metropolitan· areas. Thirty of the 
members are to .be elec\ed from among Jhe elected members of the_ municipalities and 
panchayats in the area in proportion to their population. The- other fifteen including the 

. chairperson, representatives of trade, industry and other .walks of public life are to be nominated 
by-th,e State Goveirnment.· One yery .useful feature of the l,!_W is that the Mumbai_f0etropolit11n 
Region Development- Authority is to. assist the fy1PC and in effect functio~ as its teqhnic:111. arm. 
This-is in keeping-,with the approach recommended by t~e Central Government and expert bodies 
so·that,techni_cal resources of the development authorities can be. utilized iii a morE1.effe.cl!ve and 
accountable -manner by a politically re'presentative body like _the MPC. The fv1P_C itself,has· not 
been set up so far. ? 
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Political Fears 

3.27 Though the rationale for setting up the MPG is clear one other reason for the reluctance 
of the State Governments in setting them up appears to be that su~h an MPC may acquire a 
political identity of its own and may become a counter point to the State go'iernment itself. This is 
a totally mistaken perception. The Constitution itself clearly recognises the role of the 
Government of India and the Government of the State in metropolitan pla,;ming and that is why 
clause (c) of arti9le 243ZE provides for representation of Governme9t of India and State 
Government_ agencies. Clause (3) also requires that while preparing the plan tt,e MPG should 
have. regard to the overall objectives and priorities set by the Government of India and the 
Government of the State, the 'nature and extent of investments likely 'lo be made by their 
agencies and the involvement of other institutions and organisations. The M

0

PC should,- therefore; 
be regarded as a politically representative platform in which the C~ntral and the State 
Governments will have the clear opportunity of translating their overall objectives and priorities 
through a metropolitan development plan. i 

3.28 As far the political asp~ct, it must be understood th~t the different i~nicipaliUes and the 
panchayats in a metropolitan area need not always have the same politic1al complexion. In fact 
they will ,be held by ·different parties. This is already the case in Calcutta, 8yderabad, Mumbai or 
Bangalore .. Experience also shows that the Chief Ministers of all ·the States where these multi 
municipal metropolitan areas are located are in .fact laking an. active interest in metropolitan 

· development. The examples of the Chief Ministers of Karnataka and Andhra Pradesh and their 
interest. in, the development ard futures of Bangalore and Hyderabad confirms this. The MPG 
offers good platform for the Chief Minister of the State to articulate his. vision for the metropolitan 
area and guide its ·policies and str_ategies. It is, therefore, appropriate tha(instead of leaving all 
items of composition of the MPG, open, the Chief Minister of the State ,:is designated· as the 
Chairman of'the Committee. The Mayor of the main city can be the VicetChairman. The State 
laws should also specify the agency which will be the technical secretariat of the MPG which will 
function under its control. 

3.29 Another.item of importance is the representation of the Members of.Parliament and MLAs 
in the MPG. Here again the rationale for their participation is more than, in in~ividual municipalities 
or Panchayats. Under article 243ZE two-hirds_of the members.of the. MPG are to be elected by 
and from amongst the elected members of the Municipalities and Chairpersons of the Panchayats 
in the metropolitan area in proportion to the population ratio. Since the MPC; itself is conceived as 
an inte_r-sectoral. and an inter-governmental platform bringing together the cpncerns and interests 
of local, State and Central Governments within a metropolitan perspective, it stands to reason 

. that provisions should be made to secure the participation of MPs and Ml.As. This can be done 
by determining the composition of the MPG in the Constitution itself. As suggested in the· case of 
the DPC earlier, three-fifths of the total number of members can be electedilby and from a(llongst 
the elected members of the Municipalities and· Panchayats. The remaining two-fifths should be 
representatives c;>f organisations and institutions, as the State Govern(nents may consider 
necessary for carrying out the functions of the MPG. As in the' case of DPC, MPs can be invitees . 

. 3.3~ · .,: Giv

0

e~ th~ fact th~t M~Cs have not been, se/ up so far, it may ~lso bb considered whether 
they should be limited to metropolitan areas with a population of 20 lakhs and more, rather than 
10°lakhs as at present. This will limit the number, of such areas to 9 as per 1991 census and 

· possibly 15 as per the likely population of 2001. Apart from population this will also limit the MPC 
exercise to.those situations where the policies, priorities, investments and irlvolvement of both the 
Central and the State Governments are a significant phenomenon. •\ · 

' ,, . 
' ' 
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Suggested legal changes 

· 3.31 The ·suggested legal changes are: 

(a) 

(b) 

(c) 

(d) 

Metropolitan Planning Committees should be limited to metropolitan areas with 
20 lakh population or more. Clause (c) in ·article 243P rhay be amended 

. accordingly. ' 
The composition of the MPG-should lie as suggested in para 3.29 of the P11per. 
Article 243ZE should be amended-accordingly. · · · - · · · 

• • • 1 • 

State laws should specify the organisation which will function as the technical 
and administrative secretariat of the MPC under its· coritrcil. · · · 
Wh~re MPCs exist,. their funbticinal- a'~d territorial jurisdiction should be' distinct 
and separate from the DPC. · 

C. Organic Links between Municipalities and Panchayats 

·3.32 The 73rd :and th·e 74lh Constitution Amendments do:not address th~ issue of organic links , 
adequately so far as'the Panqhayats are concerned. Sub.clause (a) of clause (3) of articlE;l 243C ' 

· ena~les . State laws· to- provide for representation of Chairpersons of Village Panchayats in· the · 
Panchayats at the intermediate level and the Chairpersons of the intermediate level panchayats. 
in the panchayat at:the·district level. This way some_ links can be provided between the Village, 

. Taluk a_nd, District Panchayats. However, all the States have not made the necessary-provisions. 
Because the P,inchayat at the three leveJs·do s_hare commonality'of interest.It may, therefore, be 
considered whether the provisions in this regard should be.mandatory. · , 

3:33 However, between-the Panchayats and Municipalities there is no link·at all, This·is partly 
due to the historical approach of ._the administration in ·the pre-independence days when 
supervision and control over municipalities· was exercised by the District Collector and the 
Municipalities were expected to report to him. The District Planning Committee under article 243 
ZD is the only- platform. where some of the elected representatives of municipalities arid those of · 
the district panchayats can come together. This,.however, is a ienuous; discontiliuou5 and liniitE;ld 
arrangement. It is· im·portant that the rural-uroan character of any district is reflected in the district 
level panchayat itself. It can be argued that since ttie district level p'anchayat·is to. be composed 
principally of representatives ·elected from 'territorial co.nstituencies th.is can. be taken.care of. · · 
However, :the- Division of district territorial constituencies for.the District Panchayat may or may · 
not follow the jurisdictional boundaries of a ·panchayat or .. a: municipality . .It may .. iherefore, be 
considered whether representation should be provided-for Presidents of the Nagar f>anchayats, , , 
Municipalities and Mayors of the Corporations situated in a di.strict. This will be in addition •to the · 
mempers serving in the District Planning Committee. · · • _,_ 

3.34 The organic links should not stop aMhe, district level and should_ be carried forward .. A 
major outcome of !lie 73'~ and the 741h Constitution 'Amendments is the enormous increase in the 
number of elected representatives from the rural and urban local bodies ·as a distinct level of · 
representative bodies. Their needs and. views .should be adequately reflected In the policies.and 
programmes of the $tale itself.' In the States of Bihar, MP, Maharashtra,. Karnataka .and. UP which 
have bicameral Legislature a fair number -,of ·seats are filled by persons elected by. the' ·1ocal 
-authorities:constituencies. Sub-clause .,(a)' 'qt clause (3) of article 171. .of the Constitution 
specifically provides·that one third of the members of the Legislative·council of a State should:be ' 
elecied by an electorate consisting of members· of Municipalities; District Boards and such otfier 
local authoritii:is:in the State. In the context'of the· 73rd and the 7 4lh ·Amendments it is appropriat!;! 
that ·parichayats-'and mu~icipalities are spe_cified as local authorities. In .the States where 
bicameral legislatures exist a channel for representation is available. For instance, the number of 
·such representatives in the Bihar Legislative Council is 34. In MP it is 31, Maharashtra 22; 

· Karnataka 26, and UP (includil)Q Uttaranchal)_ ~9. · 



Representative c:!emocracy and multi• level governanGe as envisaged in the 73
rd 

and 74
th 

Amendments requires. tha·t organic links · are provided between the different elected bodies. 
Bicameral Legislatur!ls in the States appear to be a good mechanism for doing this. · 

The ·matter merits public debate and consultation. 

D. Representation and rights of MPs and MLAs in Mµnicipalities 

3.35 . In multi level g9verna~ce as envisag~d- b; th·e 73"' and 7 4th Amendments, organic links 
between the different levels hav~ both structural and political implications.' Representation of the 
MP.s: and. MLAs in Panchayafs and •Municipalities has been. a controversial issue since ,!he 
beginning of the exercise of·constit!)!i_onal amendments. In the 64

th 
and the 55"! Amendment Bills 

considered in 1989 the agre!3d position was that the MPs and. MLAs sho:uld stay out of Village 
Panchayats. It.was left to the States to provide for their representationl,in Panchayats· at the 
Intermediate level and the District Panchayats: The 64th Amendment Bill also allowed the States 
to pro.vide for this .representation in such manner and subject to 'such ·cbnditions as the State 
Legislature may decide. This provision woulq have.permitted State laws toidetermine the number 
and manner of representing MPs and MLAs as also their voting rights, if,any. 

. . ' .. . . I, 
3.36 In regard to Municipalities; the ,1989· draft Bills contained .n9 provision.at all for 
representation of MPs and. 'MLAs. Wheri,·11 similar exercise ·was initiated by the. V.P .. Singh 
Government, the entire composition of both panchayats and municipalities was left to the States 
.and there was no specific reference· to ,MPs· or MLAs. In the Bill. introauced ,in 1991 by the 
Narasimha Rao Government the provisions of the .64th

. and. the 65
th

. Amendment Bills were 
repeated. However, the Joint Parliamentary Committee dealing with the Pa'nchayat Bill _was of.the 
view that representation of MPs ,and MLAs should have .voting -rights: Eventually -it was 
recommended that .voting right would be allowed except in the ele'ctio'n. o(the chairperson of the 
pancliayat. Clause 5(b )·of article 243C accordingly stipulates that the chairperson of a paf)chayat 
at the intermediate level or district level shall be elected "by and frorti amongst the elected 
me[Tlbers thereof'. The participation of MPs and MLAs in such elections was thus precluded. 

3.37 In the case·of the 74th Amemdment, the.concerned,<l6int Parliamentary Committee added· 
a provision to article 243 R•for representation -of MPs, MLAs and MLCs'. However, unlike the 
Panchayat Bill, the' JPC did not stipulate any restriction on.the voting powers relating to the 
election of the Chairperson or any other mailer:· This ·patent. anomaly has led to 'some 

, ' • • • I • 

controversies and court cases as well. · · 

3.38 .In 1995, in the case _of 13 few· Municipalities in .Rajasth.an,; including Alwar .the· 
ChairP,ersons were: removed py votes of n9 confidence ... Jhese Ch~jrpersons· rriove_d the 
Rajs1sthan High Court for redressal on _the ground _thc!I MPs a_nd fy1LA~ ~ad n9t Pc!rticipated id_ the 
motion. A single ·Judge of the Rajasthan High Court held that since MPs and MLAs were not· 
'elected members' of ,the M·unicipaliiies, their non-participation did noi viiiate the motion of ·i10' 
confidence. The Petitioners went in appeal. A Division Bench of the Rajasthari Hig.h Court later 
held that though MPs· and Ml.As were not 'elected members' of the rrlunicipalities, Votes of 
confidence wpµlcJ ,have to b.e carried by a two-third .majority of the ·•whole"hou.se'. The MPs and . 
MLAs . shoula be taken as ·part of the 'whole house•· for the purpose'. ·since 'they did n9t · 
participate, ttie DivJsion Bench held that the motions of confidence in the i~:st11nt cases would fail. 
It was ordered accordingly that the Petitioners should be reinStated as Chairpersons·. (Yogesh 
Saini and others vs: 'state of Rajasthan and others. D.B. Civil Special Appeal (Writ) Numbers • 
794, 799;800 and.8Q1.of 1~98: Judgement dated ;July 15, 1999). • t, 

3.39 In another case from Haryan13, a aeqis!on of the_Punjab and Haryan!j;l;ligh Court'wen·t even 
further. The Haryan11 Municipal Act while providing -for representation of MPs ·and MLAs 
specifically States that they shall neither have the right to contest nor the right to vote in the 
election or removal ,of Presiaenis ·or Vice Presidents .of Municipal cci/fimittees or_ Municipal 
Councils as the·case·may·be, Jhe Punj~b-and:Haryana Hig_h-Court has·held that article 243R 
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gives-only limited delegation to the.State Governments .i.e., either to provide for representation .of 
MPs and MLAs or not and ,does not-give the State ·any right.to restrict the voting powers of.the 
MPs and MLAs so represented: The High Cqµrt has also held that since MPs and MLAs who are 
nominated to municipal bodies "being elected members from a much larger constituency, of. 
which the Municipality itself forms a part,-.would ,have the right to vote-while considering a no 
confidence motion in the Municipal Committee". This decision almost confers an inalienable right 
on MPs to vote in any Panchayat-or Nagarpalika even though they are .not elected members of 
these bodies. (Rajpal Chabra Vs State of Haryana and others: Civil Writ petition 1016 of 1995). It 
is also pertinent to mention. that the .64111 Amendmenl,Bill·of 1989'as well as the 72nd Amendm·ent 
Bill of ,1991'•allowed, the -States· to .stipulate .. the manner of representation ~subject to such 
conditions as may.be specified": Presumably this would,have·«:mabled restriction on voting rights 
but the words have been•omitted in the 73•d and·the 74th Amendments. · -, · · , 

•• l -

3.40 Jhe patent, contradiction between• articles! 243C in the ·-73rd Amendment· and 243R in the 
74th Amendment cannot continue. -The situation is further compounded·by:the·lack cifuniforniity , 
in the provisions made:by the different State Governments in regard'to.the·.representation-of.MPs 
and Ml:As' in municipalities. In Maahya Pradesh, Haryana and :ramil Nadu, .MPs· and MLAs ·are 
represented iri municipalities'but have either'no voting rights.or restricted voting."rights. In Andhra 
Pradesh, Assam, Karnataka, Rajasthan and Uttar Pradesh, representation with .voting eights, has 
been provided:·Gujarat, Kerala;:Maharashtra, Orissa and West Bengal have,nofprovided for such. 
representation:at all. In' the case of Punjab, 'representation with·voting rights is ,limited only, to 
MLAs: Table 10 below provides an overview of.the position. ·It is also•:interesting:to·recall that in 
the case ·cifTamil Nadu the ·initial amendment 'of the Municipalities Act-carried out. in• 1994; 
providea •for membership ·of the MPs and MLAs with voting powers, Subsequently, a second 
amendment was-brought out•iris 1996 which·limited.'the membership of MPs and MLAs only to 
corporations;"Munidpalities and:district-level ,Panchayats. but without the power to vote. The 
conformity laws thus indicate the continued ambivalence and confusion .in• the thinking of different 
States as-reflected in the Table below: ,,, · · 

Table 10 ' 

• MPs/MLAs in Municipalities 

. State 
Andhra Pradesh 
Assam 
Bihar 
Haryana , ... 
HimachalcPradesh 
Kerala 
Kamataka :· 
Madhya Pradesh 
Raiasthan: 
TamilNadu 

MP 
Yes NV) 
Yes V) 
Yes Vl 

· Yes VJ ., · , , , 
:-No , 

.. •Yes V,l .. 
Yes NV] ·. 

. Yes V). 
· ·Yes(NVl 

UttarPradesh -· - ' Yes VF 

ML.A 
, Yes(NV 

Yes<Vl 
Yes(Vl 
Yes(Vl 

.. , . , Yes(V *. • 

. ,,. ;· Yes(V, · 
' ,, --Yes(NV). 

,, ·Yes(V 
,-, Yes(NV.l.• 

Yes<V 
Guiarat ,, , · · . , , .. No , ,,.. '··No"· ,, 

Puniab ' · No · ··Yes(V · · 
West Bengal No No 
NV: Non -Votirig Member.fl/ V: Voting Memb~r///~ln MU~1c1pa1.Gorµ,orat1on only ·-· ·, ·: ,-

.... ' . ' . . ' ~ . . ' ' - ·- ' 

'i' 

3.41. · The provision for.tlie.~epresentation•of MPs and . .MLAs in,Panchayats and.Municipalities· 
appear to go against the spirit, of the Con_stituiion· and 'its overall .~cheme •of elected bodies ·at 



different levels, Clause (1).of article 101,of the Constitutio_n specifically State~ that no persqn shall 
be. a member of both of Parliament and Clause (2) States that no person shall be a member of 
both. of Parliament and of a House· of the Legislature of a State. Similarly, .a_rticle ·190 '<?f.-the 

. Constitution States that no person shall be a member of both Houses of a State Legislature. In 
pursuance of articles 101 and 190, the Prohibition of.Simultaneous Membership Rules, 1950 has 
also been issued as Rules by' the President. The, Houses of Parliament and°the Houses of Staie 
legis!atures are all constltu\ionally recognised bodies and dual membershiP. in· any two of them 
was clearly frowned upon by, the founding fathers of the Constitution and thus specifically 
prohibited. . . . - , , . . -

- 3.42 The Panchayats and Municipalities by virtue of the 73rd and 74th Am~nd~en'ts··~rii also 
elected bodi~s recognised by, th~ Cpnstitu!ion. However, clause (3) .c,f a,rti9le ;24~C empowers ,the 
legislature· of a· State .to provide for the repre~entation of:.MPs and ¥LAs and MLCs· in 
panchayats at the intermediate and .district levels. Similarly, clause (2) of artic;le ~43R enables the 
Legislature of a State to make_ law~ to provide for MPs, M~s.ana.MLCs to pe represen_ted in the 
municipalities. Prima facie, these provisions under articles 243C and 243R are against the grain 
and spirit cif articles.101 and 190: II is'a moot point whether the prohibition of dual me'mbership in 
Legislatures is a Basic' Feature of!he Constitution ana if so 'the membership of MPs, MLAs and 
MLCs fn Panchayats and Municlpalities goes against this B_asic Feature. li'[may ·als,o be argued 
that if Panchayati, and M,imicip!3lities h~d been, gi~eri a constitutional st.atµs wheri it was ijrst 
enacted in 1949, provisicins · woula''have been made similar' 10· articles 1.01, and 190 prohibiting 
such membership;· It is well knowri that Members of Parliament and Members of State 
Legislatures zeaiously guard their respective domain an·d do not tolerate~.fransgression. It" is, 

', • 1 • • l (" • , 

therefore, 1riexplicab!~ as to why_ both would s_ee~ to enter the domain, of pan9hayats and 
municipalities which are a[so .constituted by represeriiatives .elected ,by thii people. It therefore, 
merits consideration and debate as to whether members of Parliament and State Legislatures 

'shoulq be' represented at all in panchayats and municipalities. . . . 1 • • • ' 

. ' .. ' ' '.' ~. . t; . . 
3.43 All'the States have not provided for such representation. In MP, Haryana and Tamil Nadu 
MPs and MLAs ·are represented in municipalities but' ,have either .no voiing1 rights or restricted 
voting rights. ln'Andhra Pradesh,Assam, Karnataka, Rajas_thari and UP representation.with voting 

• , , , . • , • , 1 • • ,, _II • 

rights has been provided. Gujarat, Kerala, Maharashtra, Orissa and West Berigal have not 
provided for such represelntation· at all. There needs :to be some yiliformity 

1
if"representation is 

considered necessary and appropriate. '' · · .. 

3.44 Even in cases where representation has been provided with voting· rights such yoting 
rights should not cover the right' to vote in the election or removal •Of the Chairperson of- a 
panchayat or a municipality. Sub-claus~ (5)(b) of article 243C stipulates that;ttie Chairperson of a· 
panchayat at the Intermediate or district level shall be elected 'by and from amongst the elected 

' members thereof." The participation of MPs and fvlLAs in such ele.c\ion~ i~ t~L1s precluded. There 
is no such stipulation in 243R .. As already indicated in,the.n9tes !~is had l~d'tq controversies and 
litigations .. The'preclysion of'MPs and MLAs fn the electio'ii and removal of chairpersons should · 
be made uniform for·both. panch<!yat~ and municipalities. · ' · 

MP LADS and MLA LADS 

- •_l I ' • f I •r 1'-' ,· 
',11 

' ' 
3.45 Apart f'.om represe~tat/on th,ere is another seriou.s .rna)t~~;requiring ~ttention whi~h is th~ 
programme of Local Area Develop&lent Schemes, introduced i,n 1993. U,nd.er the scheme an 
amount of Rs. 1 crore, incieased'later io Rs. 2 crores is allocated to every MP. io be spent on so 
called Local Area Developrrient Schemes of his or her choice and executed through the District 
Collector. Construction of building for schools, hostels, libraries and edu_cational institution 
belonging to government or local bodies, construction of tubewells, roads; bridges, drains, public 
toilets, cremation grounds, etc., are LAD schemes taken up. The allocation total about Rs. 1600/
crores every year. The 1998 Report of the Comptroller and Auditor General of India (C.A.G.) has 
brought out several irregularities and lapses· in the implementation . of this scheme. 
Notwithstanding, the .scheme has been picked up by several St.ates which provide similar 
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allocations to MLAs as,welt- Delhi allows each of its MLAs to spend Rs.SO lakh·on schemes:of 
their_aiscretion. In TamilrJadu it ·is as high as Rs.70 lakhs per year. Several other Siates have 

. similar arrangements. ,. . ' 

3.46 , All these schemes are ·operated outside the prescribed budgetary processes of voting, 
:financial sanctions and prpcedures for .execution and ·accounting. Taking the allocations for the 
MPs ·arid· the .MLAs togettieri ihe amount' rims lo a 'few thousand ·crores every year ·and are 
financed out of the public exchequer and 'diverting: funds which would otherwise be available to , 
rural and urban local bodies. Apart from the financial aspects, the LADS violates the Constitution · 
in spirit and substanqe. . 

(a) 

(b)' 

(c) ·. 

(d) . 

Ttie Cons)itution ties a clear scheme' . of separation of dpmain: and responsibilities . 
bemeen the Legfslature·and. tne'E~ecu!ive. MPs ·and M~s. receiying government .fu[ldS, 
_detemiinirig so called developnient ,schemes of th_eir choice and ·getting them executed ' · 
· under their aegis is a patent enc'roachmenfon the executive domain' . 

. . Most of the schemes' being funded ar:id executed do not fall within the Union list. at ali. In 
fact's'everal of them are part of the 11 th and the .12th Schedules.to _the Constitution· which 
are part of the financial domain of the. Pimchayats -and the Municipalities. In many States 
they are not wit~in'"the_ purview of the State' Governmerits ,eittier. MP~ and._MLAs. 
exercising th·eir personal choice ariq c:lecision.in funding·and. executing ,the schell)e is an 
·usurpation of the ·power'alJd responsibiliti~s o(the f'a~chayats ar\/J _Municipalities .. 
In mariy inst!3ilces'.the "choice ·of scf'\emes and the amounts expe~ted dm significantly 

. alter or-distort local priorities as .may be desi_red o~ decided by the· Panchayats. and the 
'·Municipalities.' However, they may be. helpless to rectify the situation as their own fund 
-may be·very limited in:J;omparisqn to what' an MP or an MLA can bring·as largesse. . 
The 'provision of public funds ·10. an MP Jo _be spent on. his or her· choice in their 
constituency is in fact helping the' MP'to 'nurse"that constituency-and increase his or her 
own political clout and influence at public expense. In a five year time frame a sitting MP 
will have _had as much as Rs)o crqrEisJ9r this purpose.)! al~o provides a ·grossly major 
advantage to the sittirig MP to strengthen his influence in comparison to others by using 
"money,power", arrang·ed in ttie'case 'in .contravention of the·spirit ana supsian~e·pf_the 
Constitution. A Public· lnteresi Litigation is already pending before the 'Supreme ·court 
seeking to deciare the MPLADS ultra vires: · . · · ·' · · . . · , 

' . . . 
' . 

~uggeste~ Legal Chariges 

3.47 Th13 suggested'legal changes are: 
L • ' • • • 

, .. 

(a)' 

(b) 

(c) 

"In keeping'~itli' the\;p_irit and s~b~t~ri_ce·of the 73rd al)d' 74th '.Amendments envisaging 
. Panch~yats an,d Municipalities. a~ Jns_titutions of self-government,_ the, provision for 
representation·of MPs, MLAs and lylLC~•iri articles 243C and 243R should be deleted. . 
If such representation is considered necessary, it shci.uld he without voting rights and as 
invitees. · ' · · 
Representation, if allowed at all,. should be in District Planning and Metropolitan.Planning 
_Committees. . · ·. . . .. ,. 1 . . , · . • : . 

(d) .. ." Dual membership. in a ·P~nchayat or )t :Municipality on \he one_ ~and .an( ,a ._(,}ate . 
Legislature.CJr~arliament~n tf'\9;o!her shou_ld b,e specifically prohibited.. . . : ..... -~ 

__ : 



CHAPTER4 

INTEGRJI.TIN~_THE 73R□ AND THI;: 74TH AMEN_DJV!ENTS 

) . 

4.1 The 74
th 

Constitutional Amendment commonly known as the Nagarp,alika Amendment is_ 
an after thought. The circumstances under which the pre-cursors· of th~:: 73rd and_ the 74th 

Amendments, namely the 64th 
Constitutional Amendment Bill which was intrnduced in May, 1989 

and the 65
th 

Amendment Bill which was introauced in August, 1989 have bee~· described in detail 
in the book "Power to the People? The Politics and Progress of Decentralisation". After the- defeat 
of the 64

th 
and the 65

th 
Amendment ~ills the successor_ Government of V.P.fSingh_ introduced a 

composite. Bill for constitutional .recogniiion of Panch_ayats and r11unicipalitie~ which lapsed after 
_ the V.P. Singh'Government. The background to the revjyal of separate ameri,dment initiatives by 

. - the' Narasimtia Rao government, their consideration by two separate Joint Parliamentary 
- ~- · Committees arid their eventual adoption by the Parliament have also been de~cribed in detail and 

analysep: in the a_fore mention~d b"oo~. _ .· . . ' _ · · i 
4.2 Though the 73

rd
• and the. 74th Amendments as they presently stancj are considered 

compa_nion pieces in many respects, they are a duplication. !:'art IX_ ·entitled "Panchayats" and 
Part IX A enti,ll~d "Municipalities" have·. a total of 16_ and 18 articles respectiv,ely. 'out of_ these as 
.many as 9 relating to definitions, reservations, duration of_the local bqtjies, di~'qualifications, State 
finance commissions, elections·, ·applications to Union territories, continuance bf existing la'ws and 
ba'r to jurisdictions of courts ·are eit~er identic~I cir nearly identical b~tween.ithe two parts. The 
other provisions are closely similar. Articl~ 243ZD on District Planning Committees is applicable 
to both Panchayats· and municipalities The. 11 th and' the' 12th Schedules -c~ntaining the list of 
funciions for-Panchayats and municipalities are again very similar._ ·.· · ·, - · · · ' 

· , . ~ , , , •· ' · r _ r • , ·: \,. 

4.3· The objectives of both- these 'amendments a're dec~ntralisaiion and ;/npowerment of self 
governing ·local bodies. There C!3nnot be ·and in fact there is no' distinc:tion made by the 

-Cons'titution between·rural and urban areas so far as these.main objectives a~~-conce~ned. There 
cannot be rural empowerment of t_he people and urban disempowerment ·n:or vice-versa. - · 

' • ., ' ' • ' I ' ' ' • . • . ' • ,, • •:• • '• 

4.4 Unfortunat(!IY the enactment of i:onstituticinal· provi;ions iii ·tw9 pJrts has created a 
needless. and artificial -dichotomy in the minds of many people particular!~ Departments and 
Ministries of the 'state and the Uniori Government. '"this ·itself has .been an iri1portant 'reason for 
the tardy and uneven_ progress in the ·implementation ·ot these consjitutio~al pro11isio'ns. l:he 
discussions' regarding the setting up of District Planning , Committees in tH)s p~per is an apt 
illustration of 'how the implementatio·n of -this very important provision' to u'hderstand the rural 
urban c_ontinuum ·and secure the integration of its developnient' has been affecied because the 
responsibilitie~·fall betwe_eh lwci:st~ols and are.lost. ·· · '/ ., , " 'ij: '. ._ · 
4.5 While suggestions have beeri made in this paper for'changeii'iri the e~

1
i~'ting 'c6nsiitutionaf 

provisions in• Part' IX and 'Part IXA, serious consideration'. should also be(giveh on whether these 
two Parts-can be integrated by omitting the provisio~s which·ar\l a d_uplic~)\o~ of .each other and 
rationalising,the'arrangement·of tt\e other provisions. ; ·--, . . ' 

I' . 

·, ' 

' ' 
, i·' 
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CHAPTERS 

' \ ' . . '., . . . ' , _, 

!!IUMMARY OF SUGGESTED LEGAL CHANGES 

· 1. Constitution of Municipalities. Elections and State Election Cominissio.ns 
. ' . ' ' ·, :· .. 

A. Cons~ltution of Municipalities · 

(1) · Article 243Q provides for a Nagar ·Panchayat'for a transitional area, Municipal. Council 
for a ·smaller urban area and a Municipal Corporation for' a larger urban area. While 
clau~e. (2), allows the States to 'iake. into COl)Sideration variqus other f<jc!ors,. given the 
v_e"ry wide variance; it is desirabie that a. population classificatiol') is provided in the 
Constitution. i_tself: Given· the increasing rate of 'urb~riis'atio11,. its.'.density ·and. economic 
factors, a Corporation should have a minimum population of 5 lakhs, a Municipal Council• 
q0,000 and a Nagar Panchayaf20,000 . .Provision can be made to preserve previously 
existing 'mlinicipalitie~.- . ; . ' ' . ' 

(2) · )'tie proviso .. to ·article 2~3Q ~tate_s tl)_at.a municip,ality may not ,be constituted for an 
.. lndustria! tq_w_nship under certain 'drcumst;mces. This provi~o _ did no\ .figure in the , 

·" . Constitution Amendment Bill relating to the 73'd Amendment Act introduced in parliament 
. in July 91 or'in th~·sm as reported upon by'the_Joint Comrrihtee in July 92.-This appears 
to be _an after tho~gt,t _in respqrse to ·scime ~uggestion_s from -certain qtJarters. The . 

. provision. goes ·~gains) ·the grain of decentralisation and, local. self-gove_rnment. Hence, 
the proviso may bet deleted. . - ' · . - . . . , _ . . 

(3) Article 243U (1) contains a proviso that where a mimicipafity 
0

is superseded "lt shall be 
given a reasonable opportunity of being heard before its_ dissolution". There is no 
corresponding provisp ii) article 243E relaiing· to Panch~yats. _The same proviso should 

. be insl;!rted.' _ · · : . _ . . • . , , . 
(4) · Whenever a Panchayat or a Municipality is superseded a report stating- ihe grounds for 

such dissolution should be placed before the Staiii Legislature. This wifl be a deterrent to 
treating supercession- casually and resorting to it.because of political exped[emcy. This. 
provision is on par with a··repcirt being placed before each House of Parliament in the 
event o(a proclamation' of President's rule iri ·a State under a·rticle 356. · . · 

(5) In determining the number of municipal wards and in ·delineating .them, there, should be 
parity' in the; ratio betv.:een a seat' af'!<Uhe population. and such. r<jti_o. should be uniform 
within a_ State among ·any category of municipalities such as, Corporations, Municipal,. 
<;:ouncils and Nagar'Panchayats: · . . . ; .. 

(6) Tlie term'· of''the.' Mayors/Chairpersons should· 'be co-terminus . with the term of tl)e 
municipality. Provision for ihls should be made in the Constitution itself. 

(7) · The procedure for. removal of Mayor/Chairperson through motion of no confidence should 
~~ ,uniform. Here"again a provision should be made in the Constiiution requiring majority 
ofthe House arid two-thirds majority of those present arid voting. . . 

(8) Municipal Chairpersons and Mayors should be elected only bY, and from ,amongst _the 
elected members of the municipality. 

B. Qualifications and Disqualificatlons for Membership In_ Munlcipalities 

(1) . Articles 243T and 243V contain identical provisions so far as disqualifications for 
membership in a panchayat or a municipality is concerned. The main principle followed is 
that the grounds of disqualification should be the same as applied for elections to the 
State Legislatures: State laws may make additional provisions. State laws compile all 
provisions regarding qualifications and disqualifications for elections in a single law and in 
the meantime prepare a manual compiling existing provisions for public information. 

(2) While SEC should· have the authority to prescribe ceiling of expenses and code of 
conduct and while these may vary depending on the conditions of the d(ffererit, States, 



Staie laws should clearly specify the powers of the SEC to· disqualify candidates' or set 
aside elections in the even\ of violations. 

C. Regularity of Elections· 
", 1 

Ensuring regular elections 
. ' 

• ' - • (1 

Article~· 243E and ·2.43U- of. the Constitution contain idehticai.prqvisicins. Clause (1) of 
article 2<13E states that every Panchayat,' unless sooner dissolved unde·l any law- for, the time 
being in force, shall continue fpr five years from the date appointed for its first meeting and no 
longer". Similarly, clause (1) of. article ,•243U states that every munidpality,. unless sooner 
dissolved under any law for the time being.in force, shall continue for fivli years from the date 
appointed for its first meeting. The provisions are clear and unambiguous ~nd. hence, there is no 
scope .for. any other interpretation. Clause (3) of article,243E and that of 243U further State that 
elections to constitute a Panchayat and ·a municipality-respectively _shall be:\"compJetiad pefore the 

expiry of its dur~tion specified in C~au.~e. (1 )'.' ·. _ ~ , I' ,· : · :. · _ · · : . . !I • ,. .. · 
. Both articles 2431:: and 243U .i_n sub-clause· (1) contain a provision for, .dissolution of 

panchayat or municipality respectively. Here again sub-clause (b) of clausel(3) in both .the articles 
stipulate that elections have, to be r:;omp!eted "before the expir1?tiOf1 of a period of six,months from 
the date of its dissolution," · . ;, :! ,· 

. To r7inforce the exis\ing_pro~isions in th_e Const;tuUon the·f~llowing(adqitiC!nal stipulations 
may be considered: • - . , , • . . , . 

' ' r ·• • • • . ,, ' - , 

• . , ; r • : ' ,•:f' '-;, . - -
(a) , It shall be the duty of a State and the U~ion (in_CJ3S!l of panchayats and municipalities 

located in Union territories) to ensure the completion of e!ection~ as;Ftipµlated, 
(b) It should also be duty of the State Election Commissioner to ensure this and in the event 

of possible delay make a. report to the G9vernor 'of the StatE1 drawiog his ·attenti.on to the 
problems and ~uggesting remedial action to f[!lfill the requjrements of the Cqmrnission. 

( c) Article 243K(I) and•article 243 ZA(I) State that the "superintendence: direction and control 
of· the preparation. of ,electoral· roles· and the conduct pf ·1all elections to the 
panchayats/municipalities shall be· vested in, a State Election,Cotnmission:· This is a 
composite set of responsibilities:The preparation of electoral:'roles and the··conduct of 
elections involve several processes and actions which are' closely inter-'related. The 
word_s, "superintendence, direction and c.cintrol" are compr~he.nsive ard unambiguous 
and 'do not permit:any ,artificial division. Cl,:i_6se '(4) of 243K and ,Cl~µse (2) of 243 ZA do 
provide for a State LegislatUr!3 to make ,prf?visions ,with resper:;po .~I! maf!ers ,relating to 
interaction with these elections. Ho~eve·r, this has to be suliject tof the ·provisions of the 
Constitution and can relate only' to processes to be followed an~. guidelines for this 
purp·ose so that such proc~sses serve public intere~! and ens_ur!3 f~~e and fair elections. 
'fhey do not permit splitti~g, Lip of; the comp~site resp_onsibilities,as§tated !n article 243K 
and ; 243ZA.-, .However. as , ¢xperiimce indicates certain import~nt _parts , of these 
, responsibilities such aJ delimita_tion, of terri\orial constituencies' <;>r rise_rvation of seats or 
rotation of such reservation i:i,mong constitue9cies have•.be!!n ass~med .by some State 

. Governments .. The eft'ec! .of,, this ras bei,n Jo,. enabl!cJ. the~e, St~te. Governments to 
lntf!rvene in the. c;omj:Jositfl a~d integrat~d 

1
proces~ -of c9nductii]g_,e,Jections and _thereby 

hold up the same if they so ,chose to do. Articles 243K ahd 243 ZA may, therefore. be 
suitably amended 'to· specify·, that the responsibility for the conduct of elections shall 
include all · preparatory steps! for. the same- including the electoral roles ... delimitation. 
-reservation. rotation and•matterif connected therewith and the 'responsibility for'ttie same 
shall vest with the Staie'Election Commission. · · · 

I l I ' 

1061 



Electoral,l~o/ls,_and Delimitation 

' 
1.40.2 (a) Under articles 243K _ and 2432A, the preparation of electoral rolls is the 

responsibility of the State Election Commission (SEC). The general.practice h_as been for 
the SECs to adopt the electoral rolls available for the Assembly and. Lok Sabha elections. 
In some cases however the electoral rolls for _th,e local electiQns are prepared afresh and 
the two rolls may. differ. The Constitution' should specifically stipulate a common electoral 
roll. The processes_ for. preparing the· roll! as:aisoJts .periodical revision should be uniform 
throughout the country. 

(b) The Election Commission has been evolving over a period of lime a system, 
whereby each polling station in an Assembly" constituency has ii unique identity which is 
linked--to the roll of electors using that polling station. It ·is possible that panchayat and 

, municipal :elections may •require more polling stations. If so, these additional polling 
:stations·should be·extensions or-sub-units-of the m;;iin polling station. This will ensure a 
'building block' approach for elections in the country whereby the smallest unit will be a 
polling•station or a sub unit theory. A certain number of these will form a 'panchayat ward' 

· ·or a ~municipal ward' which in tum will be grouped into panchayats ·and municipalities or 
Assembly segments and Lok Sabha constituencies. The voter is the same, ·The relevant 
R_.P: Act and:State laws should specify-that common polling- stations ·should be used· for' 
elections to local bodies, State Legislatures and Parliament. 

( c) · While delimitation of the constituencies for panchayat and" muni~ipal elections 
should be under the control and direction of the SEC, the Constitution should' stiplliiite 
that such delimitation should be adjusted after every census and not for every elections. 
This will-be in keeping·wiih articles 82 and 170 of the Constitution requiring readjustment -
of Ass·embly and Lok Sabha Constituencies after every Census, 

( d), The State laws· should provide guidelines for the delimitation work 'such as parity 
in the ratio between' the .population of a territorial constituency -arid .the' number of seats 

·within , the -same class. of panchayats · or municipalities. The· extent of -permissible 
variations.should also be mentioned. Parity as a-requirement is already stipulat(ld-in the 
proviso·to article 243C.so far as Panchayats are concerned but is missing ir:r article 243R 
relating to municipalities. 

(e) " St.ate laws should ·specify that· _changes in the administrative' boundaries_ of 
districts, sub-divisions, taluks, police stations, etc., should not be mace within· six ·month_s 
· prior to a· panchayat or a municipal·election. · · · 

Reservations 

1.40.3 (a) Articles 243D and 243T contain identicai"provisions so far as reseiyation·of seats 
in panchayats and municipalities for SC/STs and women are·concerned:Howeve·r th!,lre 
are some ambiguities about the rotatiori ·of such· reserved· seats. The words used'in b_oth 
the articles are "may be aliotted·by-rotation", However in the second proviso uride(article 
2430 regardirig ·reserilatiori-of the:offii:es ofchairpersoris the words used a're "shall,_be 
allotted •by rotation''., Tlie Constitutional provisions also do not specify the frequency-of 
rotation. Moreover, in ciause (4) of article 243T there is no stipulation ·'forrotiition. To 

.··:. re\niive ambiguiiies, articles
0

243D and 243T should be suilatily·amended-to provide for 
· . 'rotatlcin•and·chantjes only at the'time' of-delimitation· and ·not in ·tietween. ', •. <"' · · --
, ;•~ . . .... ,, .. :~ .... , .. {' .-,;_ ...... 

(b) State laws should however -provide the' guidelines f~r the process of reservation 
which should ensure transparency and adequate opportunities for eliciting voter 
response. 
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'. ,. (c) , 'Claus!! 
0

(6) of articler:243D and, clause (6). of article 243T enable ,a. State· 
~-- L_egislature to provide fcir reservation of· s~ats• as· also offices"of,chairpersons in 

panchayats and municipalities- in favour of backward -class of citizens. Neither of the 
articles,stipulate any ceiling for th_e total number of reserved seats.and reservei;l offices. 
Since not- less than one-third of, total seats has been specified as the minimum for 
women; tlie •reservation additionally made for backward· classes can take a large. 
proportion. To remoye ambiguities the overall total of reserved se.ats and reserved offices 
should be specified in the Constitution. • . _ . ·, 

. 

D. State Election Commissions 

1.50 Some specific provisions should be added to the Constitution as follows: 

(a) 

(b) 
(c) 

(d) 

J. ,, • \..'., •1, . • ' • ,., 

The State . f;lection :~ol)lm,issh;iper should .. be , appointed by the · G9v!lrnor on the 
recommendations of a group comprising the Chief Minister, the SpeaRer of the State 
Assembly and the Leader of !he Opposition. This would m~ke the selection impartial in 
the eyes of all concurred. _ · · · 

The,$)_ate_El~ction Commiqs,io,ner_s~ould have3.fi1<ed t~rm of 5 years.' 
In rank and status the State Election Commissioner should be equal to a Judge.of the 
High Court. . . 

The broad qua!ifications fo"r,position ~f State Election Comr'nissioner'may,be specified in 
the Constitution itself or in the laws of the State. Since the conduct'of elections is a major, 
logistical exercise, administrative experience· should be stressed: . 

' . ,. , .• ·:t•' • - ' ' ·,. . ' ,. 

Notification for-all -elections to Panchayats and Municipalities should tie issued by the 
SEC. . ·,, . . 

SEC sh6uld be the:single and common electoral authority in the State for.all local bqdy 
elections and elections to the . State Legislatures. The SEC will aiso carry out. the. 
elections to Parliament under the supervision and control of the Ehiction Commission of 
India. What is envisaged is a strong link· between the State Election Commissions and 
the Ele.ction Commission of India.so that the Election Commission of India can reinforce 
the autonomy of the Staie Elec:tion Commissions, support_th~ir.functioning wit~ expertise 
and technic<JI help and enable the whole election machinery of the country to emerge as . 
an integrated·syste_m. · 

' ' 
E. Wa_rds Committees•and Proximity to Citizens" 

' • , I' ' • ' 

1.62 The suggested legal changes are: 
. ' ' 

(a)" '·,Wards. Comniitte~s should ~e mandatory for each of. the _ward·. in. all Municipal 
~orporations ,with a, population of three lak_hs or more, to comprise ·of persons chosen by 
direct election from the territorial area of the Ward. The Chairman bf the Committee will' 

(b) 

(c) 

(d) 

• . • • ! ' ' ' ' 

be the Councillor elected from the Ward. 
T_he Sti3te Jaws may determine. _the number of persons to be ~o elected but there should. 

, . be parity, within the city in the ratio between that number and population of a ward. · 
. • -1 ' \' ' . . • 

State laws may also ena):>1!3, ~ards. Committees to co-opt such residents of a ward who 
.are knowledgeable aQd can assist the work. qf the Committee'. · , . , 
1n·a11 Corporations with a population of six' lakhs and more, Zonal Committees ata level 
between the 'wards Committees and .the_'Corporatiori_ C9uncil should be formed. State 
laws may determine the numbElr and area: of such Zonal Commi!lees. The Councillors of 
all. the inunicipal wards represente,d in that area shall be members. In' addition, one other 
person from' each of'the w_ards Committees elected by and from amongst the elected 
members of that Committee-'shall be a member of the Zonal C9mmittee. 
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.(e}',,:.,· State11aws 'may •determine tl;le:·•manneri·in ~which-.elections to the Ward and· Zonal 
, Committees,are.tcibe held, their.functicins, ;mcf.responsibilities. and the.allocation of funds 
·tocarryoutthe·sar'ne.-· .·•,.·.•·;,•:.•,.·:·:·.,,.·'ii•:· .•· .. :·: .. 

(f) Article-243S 1shciilld be amended S!Ji!ably tci' incorporate· the proposals made in items (a) 
to'(e)abov'e.'-', · : · .·.• ·: ·, . · ·•. · c,.,, · .. , -,~: ,.·.; :,-- ._;.· 

• '. t.,c ... , ,-· •• • I' ., ,,. · i 

II. Functional and Financial Domain 

A. Functlonal·Domain: 

The suggested legal changes are: ". ,., "·' •, ' ; · · ·., 

(a) A common Schedule of functions for both 'rural and urliari local bodies is desirable. The 
. ·existhig:--11 th and ihe·'~2th 'Schedules:•~fiic,h"havif·several _comrncin -items ·should be. 

~ ·. illtegrSted: ;.:·. · · · ;·. . :• .. · 1 i •' ·. ~ ,- 1 ·, • .•• ~ .:::•_1 ,,. · i: 1 .., 1·.:1 ... \:i~;{j,_ :-:. . .)'· 

(bj ' .. This inte\ir~ted·SchJ8~1e should hbt ·be ill~straiiyg oh1y/bt1/1~tiouid bt/iiafld~\ory. It 'I 
should be on par with the lists in the Seventh Schedule in•'status· and, in the· exercise of : ii· 
Legislative and· 'E,i<ecutive 'p[owerst:liihich ;should' be"'i;ci0exterishie' \vitti • itie ·sotiject, listed' ' .I; 

1 :: -·iri"the·SCh8dUle":-· ;;: ~· 1 .. ,-. :_~;,,' .,, -,·,, :· 1: ; • !(;.r: -... J, L.:1,$ ./ ;, .• ·, ,· 

(c) The assignment of functions' should tie by substantive law rather than·.-by''rules and 
·:regulations.···· .. , · - ·:· .,· •· ",i/.-:-•-,••::1·. ,r,J ·.1•1!1 .~-•,,, ;·., ... :-

(df; ·. The laws·sh·ouid·also provide for the'transfer 10· tt\e tvfuni~ipalities' of organisations, funds 
and staff who were' previously 'responsible',f<ir disc~argiMg tti'e furiclioris' li'eing ;assigned. 

,,r,1 · The locarbodies·should have·full control over its staff incluoing··t1fos1itransferred'to them, 
Functions, functionaries and funds should go together. · ,:J;, 

.,.,,',<.,' 1:. •·,,' •1' ";.;· '1',' ', 1;,d} .,,!) , ~:·.,,, ._1C'. ;'r:: '·,, __ ,•r,:'f~J_. 
Financial Domain·~· r~:, -•·.•ihL, _;.J :f~ t;':,;.. , ,,., _, ::.,.l·:-"' -., ·1· , :~•· 

2.22,'' 
(a) . , 

(b) 

~----~- , .. 1. ·1·•·,·,,,,)J,L~; . .!·r···l't·1.1_,-,.,_ r••~· 

1'.he suggested,legal changes'are: .,,:,:J•,:rl :_,, .. ,,'" ,3 :c., "'·· ., • •. :·.· •.\ 
The · concept ·of "a" distinct "and s'epa~ate'' · tax '''d6main' for·' mlinicipalitie·s· · should be 
re·cognised: This cohcepfsho'uld pe refl~t!ed·in a fis(cif taxes and 'should forrn part of the 
common scheaule cif functions and'res'porisitiilities for local bbdies or in the-event it is 
decided to continue with the 11 th and 12th Schedules as separate; the tax•domain should 
figure in,the relevant schedule. i:;arving out items froin'.:the existing State lists such as ! . 
item 49 (taxes on land and buildings) ana item 52 (taxes· on entry of goods into a local. : 
areaforconsumption)shouldnotbedifficult: l,'.: · ·.! .,:, •'"'' .•· ·"', .: .,•,:,·, c : 

J 
Similarly, the concept of a oivisible· pool of taxes wh[ch,c;:in be ,shared b,el'-:'"een the Union, 
the States and the Municipalities should also be rec6griise'd similar ti:i" the provisions in
articles 268 to 274. There should be categories of taxes and-other levies specifying who 
will collect the•same and how it wil(be''dis\ributed betweeh'the 3,'levels:· : ,,._.,.,,,., · 1 

( C) ' . In,. case oft~~~s ,an.(l l~vies, the' prbc~eds ~if ~hicb are t_ci.~~ sh,;1;e~ Y1ith. \TI~ni6i.paliiies, 
pricif cons·u1tatioo·wm be required.before any. rnodjfication is in<!qe'\n the scope' of the tax 

. or its rates: . " 
,,', l(H, '. •, '' 1•' • •' ,• , •• • ; \ I ' • , ·, ·• •• •· · , r 

• (d) ·. Articll? '276 ,pn. taxfls on professions, frap,es ,a_nd ,emplC?Yflle.nt- ~h9ul~. be 'arri~~ded as 
. suggested by tli'e 11 th Finance Commission. 'TtJe''ceiliHg should' b_e 'sp'ecified 'by 

•~ · ·'· ·•rl.• ~.,, ... ,.,,.,·.-••r'i'/,;!1,-·u. -,,. ,-., ..,,, •. ,,.-1,.; 1 
· ·' · Parliament from time tcitime'rather than requiring·amendments·to the Constitution: · · · 

(e) State laws should pro~ide 'for'cii'ii/po'sitlon' o'f the ·s,~i~ ,F,iriance·'ccimrriisJibn' ~nd the 
,,,,, ', 'criteria for' its: meriiberslifp. sirnflar •·to'•ithe provisiciris in: the '·case· of 'th·ei" :Finance' ' 
' l ,< ' " !", ., .• • • '· ' , · ' ., ' ,,I"\ , -. · " 1 1 · '., • ·, • ~ , • 

·· '· Coriimission set up·by•fhe President'under article'280,' · · · · ''. • ·, '"'· '' . 
- • 

0

'1 ''. '.· . ' • l · I L •. ·r, ,. · 1:•• :-,, · •1,, . , " : _•, • ) · ✓ •··, - ·.; • 

,(f) ), , . _State l~,w~ ,shpul,c:J; P{9yid,e fcir. the est~blis~rji~nt oft~~ SF~r ,iil ,r ,P.!3rib9\ca1,:,nianner and' 
· ,., .,. qElte,rmme a _t1m.El;,~chEldule, for th~· sa1T1!31 ~o, tha!Jh!l;for,k. <!nd,p~tpy} qf t~e. SFCs are 
' . synchrcinisea suitably with the Central Finance Commission': ' .... 

"'• , I, ; ' . · • I • • i • • ' ,•, q, • • ' , '• \:, • 

i· 
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(g) 

(h) 

(i) 

(j) 
(k) 

· Articles 243 I and·243Y should be amended to erisure that the'.Action·Taken Report·by 
the Government is laid before the State Legislature within six months of the submission 
of the SFC recommendations. · · · · · 
Sub-clauses (bb) and (c) of clause (3) of article 280 should be a.mended so that th!l 

,,central Finance Commission while·taking·intci.consiileration the recommendation of the: 
SFCs, is 11ot circumscribed,by the same., 1 

State laws should also provide for establishing and: maintaining a financial database -as 
suggested by the 11 th Finance Commission. _ _ • • .. , . · . . ·· 
State laws should specifically empower municipalities:to borrow. 

• State laws should also provide for the-preparation and adoption ·of municipal budg~ts in a 
transparent manner in keeping with the public right to information;' .: - · · 

111. District' Plann,ing Committees. Metropolitan Planning Committees· and Organic' links 
between municip~lities and Panchayats ~ · · · 

~ ~ ' . 
A. District Planning Committees 

3.17 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

. ( . 
Thesuggested legal changes are:· 

.. ' ,. ' 
. ' 

-' . 

As per- the definiiions given in' article 243, -'district'. -means ;a district fn a State while 
'Panchayat area' means the territorial ·area of a Panchayat. The Panchayat at the district · 
:level should;therefcire, be fcii the district as a whole•instead of1the rural areas only. The 
definitions under articl!) 243-should b~ a[lleQded ace<frdingly. Clause_ (-1) of.article 243 ZD 
should be amended to' stipulate that the· District .P_lanning Committ_ee ,shall be constituted 
within ihe Panchay_at at the district level or.Zilla Parishad .. ·, . •. · ' ., 
Sub-clause (d) of clause (2) of article 24,3 ZD should ·be amended to provide for t~e 
Chairperson of the Panchayat-at the district level: to be the Chairperson of the District 
Planning Committee. The Chairperso_n of the largest Municipa_lity in the Distrjct should be 
the Vice-chairman. ·.. · · · · , · -
In clause (1) of 243ZD, the words "co_nsolidate the plans prepared by the Panchayats and 
Municipalities in the district" should be omitted· so that the DPC's main task of preparing a 
draft development plan for the district is not•co_ntingent or dependent on individual plaris 
prepared by the Panchayats and the.Municipalities. l;iowever Clause (3) of article 243ZD 
can provide that in preparing the' development plan the DPC will have regard to such 
plans as are prepared tiy the Panct\ayats and the Municipalities. Zilla· Parishad. should 
help ·panchayats and municipalities !o prepare these plans which will serve as building 
blocks for preparation of Development Plan for the district. · 

• • • i 
Article 243ZD should also contain ,.a provision tc:i. enable. the State_ laws. and State 
Governments to entrust additional responsibilities as monitoring of development schemes 
and programmes in the district, -co-ordination of their. impJemeotation including powers to -

. modify sanctions to ongoing ~chemes subject to lim.its. · . ' · 
The Zilla -Parishad should be the technical and ;administrative secretariat for the DPC 
independent of.and distinct from the District Collector.or the District Magistrate. 
The State laws should provide for a~sociation and involvement of govern'ment and'non'. 
government agencies and professiorals in the opes. MPs, MLAs and Ministers desiring 
to participant in the District Planning Committee should be welcome as invitees. 
State agencies, district agencies an~ district administration should assist the DPC with 
data and technical know-how in preparation of the development plan for the-district. State 
laws should provide for this. . . 
Where Metropolitan Planning Coinm.ittees (MPCs) are required to be set up, State laws 
and regulations si:,ould determine the functional and territorial jurisdiction of the DPCs as 
distinct from the MPCs. Where Metropolitan Planning Committees exist for predominantly 
urban districts, they should be deemed as DPCs, as no separate DPC is necessary. 

,i 
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- -
" B. Metropolitan·Planning:C_ommlttees,:, ,. ,_ 

t._P .,· , •. • • ~- ~. ._ 
. ' ,.., '. ~:~• \'. 

:"•'- :--.·- 1 ... :.~! 

3.31 The suggested legal changes are: 
- . - : . ; . - ' ·\' 

(a) . 

(b)

•(c) 

(d) 

.,. · ··,·;_.•;.,: r.: .,11 , ·i· :.i·.' ~-·• .. ·· ··,·- · ·· 
. ,·Metropolila-n Planning C9mmlltees should be,limlted Id metropolit~ii,~i-ecis:willJ.20 lakh

0 

population or.more. Clause,(c) In article 243P"may,be amended_accordingly,- ·->:;. · 
- 'The composition of,.the· MPC. should .beI as:suggesled in para, 3.29 of. the,p~per-. .'i,\rticle . i 
.243ZE should•be arrii:,nded accordingly. , • .. ·.- · , •· · .. -i.':; · 
State laws should specify .the,organisation· which.will, function, as the technical and 
adminislialjv'e secreta_riat.of-the MPC uncj~r,lls CQl)trql,, ._ ._. . ·, .. , :···. • . , 
Where MPCs exist, their functional encl :territorial jurisdiction.should··be .distinct and 
separate from the DPC. - · · · 

c. Organic• Jinks betwee~ilnicipall.tiei; andPancha¥at.~,:~_ 
~' - ~ ':. -

3.47 The suggested legal changes are: . ' . ' 
: I ~ .,: 1 ,I "·' ;i 1. - •- - ;_ . - I 

(a) In •keeping with the 'spirit and substance of the 73"' and 741
" Amendments envisaging· ,:· 

Pancliayats and Municipalities as institutions 'of· self-government,-• the provision . for : 
representation of MPs, MLAs and ~LCs in articles 243C and 243R should be deleted .. 

(b) ' If such· represeniation is considered necessary,,Jf should. be without,voting.fj_gn,ts:and as 
.. ·invitees. .. , .. . tn .y;;-:-; _· ... ' ,:' • _, • '-J : • •• ,.:(~i:.~ .. -,,•: 

(c) · ' Representation1 if allowed-at all;'should-b'e:in·District Planning and:Metropolitan Planning 
.. ~< ~ CommJttees! •. - ,l . - <. - ,- J , ' : ;, t;;. ='( /\_in;:',.'_,- '·. ·, . - ' . ~·: , -~ ·1· 

(d)' • · ,· Dual membershlp···in ,a~.P,_anchayat >or; al Municipality ori the one hand' and a, State 
· Legislature or Parliament on t~e other slfould.be ·specifically_ prohibited. 

-'. , .. ~ ;( ' 

'_,. _ ~) -;.-.-., ·-~'11_' ~., --,! 

' ··~, :1 ,:" • 1; ·~· .,•:: •• 

-·~·; .... -.. : -~··: ' ,-:.:::-::..,i .. ~1~_1·:,.· 

. " ('. 

- • r ':!, 
,:~_1 ·: .,, 

l,- -

'" 
,_ ' . 

. ,•· ,· 

',, ·. : 'I 
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•' ' .. ..._,,.._,··Ql,!ESTIONNA!RE .," . \C 

ON 
DECENTRALISATION AND MUNICIPALITIES , • ,• ,. • , ' , Jr.••, ; ,• • •·", r: , 

.,..,... ., 

CONSTITUTION OF·MUNICIPALITIES 

. ' 

. . . { . . . '\ / ' ' 

1, Do you agree to the suggestion that a population. classification f9r a Nagar Panchayat, 
· " I • . ,: . , ' • ·• ~:. , • I ' ',· ' ',(11 4 " ' •: _, ' ," • \ , '" .• ;1:,, ' ' , . 

Mu.nicipal Council an·d a Municipal Corporation Is to be p,rovlded in the Constitution· itself? 
. . \ ~ , ... •"} ., 

□ □ , , . Yes ·: , No · _ 
' • /I ' ' . ' •• • '( ' , 

2. The proviso to article 243Q states that a Municipality may not be constituted· for, an Industrial 
,. ,: • -, • .• \ ' ~ • ' ' ' , '- I • • • _, ~j • •• ._ • ,, ' • • . ; ''L' 

township. As. this is not in tune:•wlth oecentralisatlon ari9 local self-government, do you.agriie 
.- • \, • "(1,, •j'• 1';: ">, 1~• ',,, :•· _, I' • ;:,:\;,;,, _, .... , 1, :•• I,. • ,i• 1 ' 

to the suggestion that the said proviso should be deleted? 
. -~ 

Yes □ No ·□' 

3. Article 243U (1) contains a proviso that where a Municipality. is superseded '.it shall be given 

a reasonable opportunity of being heard be;ore its d
0

iss~uti'on· • .,:,~ho~;d a -si~ll~r p;;viso be· 
,· ·' , • • '• , - • t • ' • 'i ' • .' '' 'I' • ' , ' " / 
. ' inserted i°n Article 243E relating tci Parichayats? . . . ,, ' . 

• ' 'J ' ,i ' :. •t ,·j t-• 
Yes . □ No ·· □: 

4. Do you agree that-whenever a Panchayat-or a Municipality is superseded a report stating the 
• • • j . ,, ' ' :-,,1: . . . 

grounds for such dissolution should be placed before the State Legislature? 
_·, ,- .,J,l ··.·; ,_ ' 1_ ,1'; • 'J 9· '., .. L'1: ·,:.□ .'; '". f'!ci ti : ' ' ... 
·>··· \.:--·.. .1::._._,_1·Yes .,':. ,,. . ., ·:: _ 

5_, .. · Qo,.y,oy_· .aw~~ !h,at i~ determinirg_ the; nuinbe_r of ,~unicipal_. w_~rds ,and in delin:eatiQQ them, 

the~e, should b~ parity in !hf ratio between a seat a_nd the popul~)io,n ~nd such ratio ~h~uld b~ 

uniform within a State among.any category.of Municipalities? 
. ' - .- ,,.1 · □ . I~ • D 

,. 'v' ,' ;-.f Y,es .··: ::i - '. ,Lr .:~,No :• it', 

.. i: .... _, ·.:. ;;., ''7';,:_:·· J' . . ~:. .-. ' •-. ~ 
·, - ·! : 

6 ... Should a provision be .made in. the Constiiution ,stipulating that ,the, terms of.office· of the 
' ' - " - ' •• ,. • ' , ' ' : ,· • ' • ' •· ' ' 1 ~ - • 

Mayor/~t)-"irp,ersons shquld be ~ot~rtnl_lJ_ys,wi!~-the ,term,ot;)h,e.Mu.~,fclp~!i!~ ·,:;c: · ·· 
' • • ,' l • •-t ; 

,: Yes · ,·•, □ · No , · □· i 
. ,, " i • . --

7 ... ShJ\J]P; t~e proceduJe,_for ;rernoval .of _May?_rl.Chairpe_rsc,n ,tpr9,u~h.,,m.~ti?r of ~o ~o~,fidence_- b!l , 

• .. unif9f~i' 1' ';,)!:(. -...~ ' ,)" :;•i: •:r/··:· .. < ·::::r•.· ::·,:i::t; .,-: 

Yes D ',.No··,,·[J;.-_ ,. · 'I ;i. 
~ . • , l ' , j ; 

1 
• • 1 l • 

8, Should the Municipal Ch~lrperso1'1S and Mayors be elected· only by 1and frorn, amongst the 
" ' 

ele~ted member~ ~f_,ihe Mul)icipality,?,,._ . _, 
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QUALIFICATIONS AND DISQUALIFICATIONS FOR MEMBERSHIP IN MUNICIPALITIES 

- ' , i '. 1- • ,., . • • - -

9. Should the main· principle to be follow'id'.fo"r'1Jisqualifications for' me"mberstiip in_ a Panchayat 

or a Municipality be the same as applied for elections to the State Legislatures? 

Yes □ No □ 

10. (a) Should the .State Election Commis~ions have the authority' to orescrilie ceiling of, 

expenses and code· of con.duct?· 

Yes 
---□ 

No □ 

(b) Do you thi~k that the State.laws should clearly specify the pow~r~·-of the State Election, 

Co~missi~ns to disqualify c~ndiciate~ or set aside election~ in the e~ent of violations? ' 
', ~ -· . - . ' . . 

Yes □ No □ 

REGULARITY OF ELECTIONS . 
'. 

11. Do you subscribe to the ~iew that it shall_ be the. duty 9f a State and the Union (in case of 

Panchayats and Municipalities located ·in', Union territ~ries) to ;~s~re the compi~tion of 

elections as stipul?lted? ·· ' 

. Yes No 
12. Do you sub.scribe to the view that it :Should also be the . duty of the State Election 

Commissioner to ensure the above and, in the event of possible delay, make a report to the 

Governor of the State drawing his attention': to the problems and suggesting remedial ·action , 

to fulfill the requlrements of the Commission? ' 

Yes D No ti 

' ' . 

13. Do you agree that Articles ·243K and 243 ZA may tie· suitablX amended to specify that the 

responsibility for the conduct of elections shall include all preparatory .steps for the_ same 

including the elecioral ·roles, delimitation; ·~eserv~tion/ rofation_ and''matters connected_ 
. . ' 

therewith and the respcinsibiliiy for iiie same. shall· vest in the State Election Commission? 
' ' . . 

Yes □ No □ 

14. Do·you agree that the Ciinstitution:should specifically stipulate· a common electoral roll and 

the · processes for preparing the roll as als9 its periodical revision should be··, uniform 

throughout the coiintry? . 

Yes □, Nci 
.- [j. 

15. Should the .Representation of the People Act and State·.-1aws should specify that common 

polling. stations be used for,local, State 
0

an~ ·Painament elections? . 
~. . 

Yes No □ 

i068 



16. Do you, agree -that .while·:delimitation\ of the I constituencies:,for, .Panchayat and Muni~ipal 
. . . 

elections should be·.under:the,·control and diriiction,of. the.:Slate,Ele<;t,ion ,C.ommii;si!)!); the 

-Constitution.should 'stipulate,thal such delimitation shoi!ld be.adjusted after every cen~us.and 

;.not for every•elections? ,· 

Yes 

1:/'. (a)-Do you agree that the.State laws should-provide g_u.iqelines f9r !he delimitatkm work such 
. . , . 

as parity in the ratio between the population of a territorial con.sl!l~,ef1CY ·~(ld .t~e· _number of 

seats within the same class oi F'anchayats or Municipalities and the extent of permissible 
•- ••r;••1 , . .:. • .-;••., ~l ••• 1••• • · ... ,·,.·; '' :·•;_,,.' .• ' -·., j :,• • , .• , • 

variations? . :-
, .,~. ~~ ·.: (' , ... 1,,- ~•·j 

r ·-·,,-;, Yes·.·-: _., □ c<-.•·._·•·l:- :Nq.,_-'i~:~9.'::--1,:--.1,-_· .,,,,,. 

,(b} Should Article :243R rel<jling to Municipalities should, be amen8ed ·to provide parity as a 
• • t • . 

' - • '! : . 

requirement on . the lines already stipulated in the proviso to article 243C relating lei 
- r • • ; I - •• -:: • I • r, ,I·' ... I'.:.-;_.~ ... ·: ·-: ,: ; ~-J:,~/-. •·.' 

Panchayats? 

□ '~-- □ 
Yes No . 

, ' •. r, ," ••,. . • . · r,I • • :.•, ·.• ",, ~•; '~ ''\ •'' 1•., • ,_,,,)i' .I• • ••' •' •·1 •• 

18. Do you agree that State·laws should specify that changes in:tlie administrative boundaries of 
' ' S 11 ' ••:-! 0 .,1 • - • ,. 

dislricts,.sub-divisions, taluks, police stations etc., should not be made within six months.prior - ' ' . ' . . 
to a··p~nchayat or~ .municipal ·election? 

' ' ' ' 
:, .•. ;,·f•··,', •1;·•1:: ... .:.; _.'; t • '•J"'[TI '· _, ,1·r .: ,~ .EJ • -

Yes . . ··· · ' -,· , Nci ' . '· · 
-~ j • -, • ' ' • • 

19. Articles 243D and 243T co'~t~iii° cci~mon prb~iiioh~ / 56 f~r: as' ·reservation' of seats . in 
: . . ' . ' . --i . . : ' . . 

Panchayats and Municipalities for SCs/STs and· women, are• concerned. However, there are . . . -., ' .. , .•·· 
.. some;;ambiguilies about the: rotation of such-r~Se(V11d.-.si!,\lts.,Th!l words. use9 in· b!)th the 

arti~les are ."may be allo.tted by r~tation". H~w~v~r. 'in. tne Slate :Election,.Commis~io.~sond . . ' ' ... 
•·. I ' , ' ' • 

· proviso to article 243D regarding:-reservalion of the offices of chairpersims the words used 
I • I , , 

. 'are "shall be allotted by 'rotation". The ·Consliluli~~al '.pr~visions also do not specify the 
._, _;,.'y:~ '!: i.,. , i,,"" ~:-,,:"..• 1.. '. •• ·, ,....., 'r ·; ~ ,:~ ... ,.,J, ... i.'. . .,' i --~•,, , .• . 

frequency of rotation. Furthermore, in clause (4) of ·article '243T there is 'no'slipulati6n for 

rotation. ~o-.remove ambiguities, it is suggest~d that.:arti~les 243D and. 243T siiciuld be 
. f"'! , ' I - , ,; 1

1 
I • 

suitably amended to provideJor .rotation .arid changes. qnly at-the time of delimitation and not . / ' . : ' . 
. in'between?·Do you agree wiih.the suggestion? •. ·'. •. ,;,, ,. ,_ ., ,., 

'0 1 '•,i. □ 

. '. 
· 20. ,Should tl)e Stale -laws ,.provide),:lhe guldeliDes; for,-the process :of.,reseryaUon for er~uring 

,. ,lransparen.~y, and_.ad~quate oppo[lu11ilies;for,•Ell)~i\i11g voter .re~porise? 

Yes :P No · □ 
21. Clau·se (6) of article 243D and clause (6) of.article 243T enable a State legislature to provide 

• • I ' • • ' 

for ·reservation of seats as also offices of Chairpersons in. panchayats and Municipalities in . ' . 

' 
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. . . 
favour of backward class of. citizens: Neither of the articles stipulate· any ceiling .for the. total 

' ' , ' ' ' • • - • • • ' I 

numb·er of reserved seats and reserved offices. Since one-third 0has .been specified,as the . . ' . . 

minimum for women; the reservation additionally made for backward classes, can Jake· a 

larger proportion. Do you agree that for removal of the ·ambiguities, the overall total of . . - .. 
reserv!!d seats and ·reserved offices should be specified in the Constitution? 

Yes 
[l 

State Election Commissions ;· '. _,;.. 

I~ ' •' . ' '-_ •.• ~ -· ' < • .,, 

22. Do you agree that the State Election Commissioner should be appoinied by the Governor' on 

the recommend.itions pf a group comprising the Chief Minister, the Speaker ~f tiiir Stat~ 

' Assembly and the Leader af the Opposition a~d the Chief Justice of the High Court? 

.. ' □ ' ... "·'·□ .·-: •, 
, Yes · Nci 

'., . - . ' . . ' . '-' .. . .... ,,. 

23. Do you agree that the State Election Commissioner should have a fixed term of 5 years? . . . 

Yes. . □ 
I 

No. 

24 .. D_o you agree that, in rank and status, the Stale Election Commissioner should be equal to a 
' . - . • - ' '. ' - • . ;,. , r. ' • 

,J , Judge of the High Court? . 

Yes □ □. 
' ' 

25. '(a) Whether the, broad qualifications for position of Slate Election Commissioner may be 

speci~ed in the Gonstitution itself ;>r in the laws i?I the S(a\e?. . , . ,. ' .. ' ' - ) . 

Constitution □ . · State:law □ 
· ·-'(ti) '·Since tlie conduct of elections -is ··a major logistical exercise, should administrative 

···experience be ·stressed? . .. . 

Yes·· □ No" □ . 
~6. Sh~ul~ N;ti;~at;~~ for ~II ~lectiol)S to Pin~~~y~ts and Municip~liti~k be iss~ed b~ 'the State · -

' • . , ,.• ',',_, r 

Election Commission? 
·.,. 

Yes .. □ .. ., . 
" 27. (a) Should the State Election Commission be·the singlir·and common electoraJ,autt,ority in - . . . . . . 

the State for all local body .elections and'!)lec!ions to the Sate ~semblies? 

Yes .N . □ 
0 -- 1 

(b) Whether ihe· ·state Election Commission should ·also ·,ca_r'ryYout the elections_,0_to • 

Parliament under the·supervision and-control of the EJection•Commission.of India? . . ' . . . 
· Yes· □ No □ 

:,.• 1-.· 
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WARD COMMITTEES AND PROXIMITY, TO ,CITIZENS't . - · · G . . ' . . 
,,; f_ •• j12.~,.;.}1.:,F: ........ ;;_,J;'.:•:iiJ~,; ;·,.: t.~ .'.,"t\ 

28. (a) Should Wards Conimittees ·be mand~tory ·tor ·each~"of.the j•ward•.-·in'"ai '·Mu~icipal 

Corporatipns with' a popUl<!\ion of 3 la.khs 'o'r mor~. to;,?_omprise
0 

of. perso~s cho~en by direct 

.election from the te;,;tori~I area of the Warrj? . ' . 

Yes □ No 

' 
(b) ' W,hether. tti~.Phairman of "thEl. Coml"!'littee .. s~C!!/!9: b~- th!:! 'coun_cillor, ~l~ct~d)r6rn .!~e 

- . . 
•:✓ard? '. ' 

Yes DI No .' □ 
. 29, f?o you agree, to ·the suggestion !~at the ~!ate la\'{~ !11~~; dElle[IT)ine ,'t~e ,nulT)_b_er _of pers.9_ns to 

be so elected but there should be parity, within the -~i!y:in the ratio.betwee~.lhat numbeiand 
• ; <.•-. T. >, , ; , !• •· •;,!•, ·•··,If'• · ,: 1,•;, '• • .;. 

• 1 - I 

population of a ward? · · 
- - ' 

1' r < 

r □ .. ,I . . · □ 
..,1 •,: -. 1;, _, -" •·· :~,. ~ :::, r--~y~~ ,l] :, ·,.,.';,:/: ~~- r', ,•:. ·1 \r .... ·,· .:1 ··\ ) , 

30, Whether, the .State. laws, rnay.:also enable wards committees !0 .co-opt such residents- of a 
',,,<,< 'I.''._:> •,.I'•• ".,J ,11 'l 1:•~ ';, 1••,1,•,1..:r,,•,-:_•~;-,,ff\ ' :f.'!"'.,",l, ,\, ', 

- ward whq are knowledgeable and C!ln assist in the war~ :or the Committee? 
1 -~ • , I • . 

~~ .._ I ' '1t-' jl • 

·:< '" '.·,,,·;'- ;-··, •· .... ,:,: .C:: \~s_, ' ... :° ;·,•: ~ :i •:;d~:'f:J~:• ,:,!~'.,.:;, · . .:..· .': ., 
31. (a) Whether i~ all-Corporations with a population of 6 lakh anq.l)lo're:·zon~I C9mmittees at a 

'. , ' - • . . • •:1 , •' ,_ I I; • • i· '' • ' • ., '• ' • • ' ' l,. . ~, 

level between the.Wards Committees and the Corpor<!lion :Couricil should be formed? 
l ,~ • / - • ; • • : • r I • . 

(b) 
·. •r·;~ .·:;) ·1:; 1•,: _.r 1·:: ';'Yes ..... · ~,,~ .. ~ ·.•:1 ··!•::c-i;:t_~ .. 0 ~ .,i:~·- · I f'_i'. 

· Whether . ..the $late: laws_ m11y. 9e!!lrmine \~e;,n_tJmber and;,are<! .. o( such Zonal 
, 1,,!:"•1,:> .•.<_'d, \·. ;-•,. • , .,. - i ,f,:, lj\, Jl !•, , J 

ComrTlitte8s? •·~ . · · · 1-: • • - I;'·, - • .... · · ' ·~• .. 
' • • • 'f , 

Should. the 

members? . / 

: . .' "jl 

, - ."1,i ,:o;,':');·":,•:--.,Yes ,:Y :,'?>:s·,,,r_:.,;-·.,f':l?,,,,,,1.~-: ... ·;· .. ,. ' 
, (d), : . -i';'l'PF\h~r;; jn _a9d\!(?n: o~e ~thir, P\l!f911.J\o~!~?Y.~.o~}~~.~~r~J. cgri:im[tte~s. ~!ected 

. , .by and fiom amongst the elected member ofthat Committee should be a member of 
•' • ·;,,. · • ',·1 •· , · , ''pr' l'l'''• ' • . , ·1• ,;, [11 ••(•,.::·; =iv.U'· • t" •;' ~-- •, 

'the,Zdn~ICom~itt~-e?: :. ,~•" .~. '·." · ·,·' :· - ., ... ·-' 
\";,•'• l'lf; I] ., •,"_," ·/i) ·, ,'i· ·~•• l1., :..,.:, ~.: .':~•.:• I'..\:·•}• ')~1!,1' ,:··,,;, •,_i~, ::'"I,, 

Yes rn 

., 
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32. Do you agree thaMlie S~t,,.lawslmaidetermine tlie•ffianrier;in'.which elections to the Ward 

and Zonal Committees'are to be held, their functions and responsibilities and'the allocation of · 

funds 10.carry.oiitth1:1,sam,e?., -. ~.- ,, ._ ,- ,,-. , _,:,· ,, .,. , 
' 

Yes 

FUNCTIONAL DOMAIN • 

33. (aj· rio•"you agree· lhai there should'be a c:oinmcin schlfdule of functions for both. rural and 
. ' ' 

urban local bodies? 

Yes No □ 

.. (bl , . If ·so, whethifr the existing the' Eleventh ana 1llie-'Twelftli ·Schedules-which liave' 

· · '"• severaicom/noi, fteni's_ should·be'iilte'gratecl?; '-"-' ,,.·-.-,:" ,,:-,:! 1 - - •• ' l 
I• 

□ □ ,. : '·"• 
. Yes No . 

34. Do you con~ider ttiat this common schedul~ should 'tie: treated as the Local Bodies list and:, 
_, • •' • ' ' •" • " ' ' ' ' •. • "".-'.: • • 7 ~ , f • • •·, > , •' • • ' • 

• lie lricorpofated In the Seventh Schedule itself after the· Union', State and Concurrent lists?. 
•., ,I -~ .... ~-,-•: :·~•'f,;1 •tj· .1•/.•'";~•.cj~~~:J,,;'t:l·•'Jfi(i1~, •' • 

Yes ·-·; · No 

35.- (a) Do you consider as to whether the process of assigning the functions ,and responsibilities 
/ ShOU1(:l'b8 ni8d8 ma'ndSto~? ";_ . J ,, ,· '.r_i_j. ,, ·,· -;-,,y,i•;:·, : -:i·;· ·~ _) 1

'
1
/, ,,· 

. ) . 

I ,, • 

(b) Do you suggest that the State Governments should exercise the above fu_nctions and 
•• • • . .; ' ' '• •• ,•. '• r •; , '• • ,• • ' • •, • ,. ' I ,. ~ • I 

~ · . -_ responsibilities on a State wide basis <inly for any exceptional reasoris? 
)~0.t::!. (",} 

Yes □ No □ · 
, . ' ' .• , ' . . . "I. 

36. Do you consider that the 'asisignment of functions should.be by law rather than Ji'y rules and , , 
•• '• > • , ' • ·1· ::i-~ ~ : • ': •r;;'; -,,-,;~, .1' . -

· regulations? , 
... ·. 

Yes □ No □ 
• • . • 1 - ..... 

37. The laws should also provide for the transfer to the Muriiclpalitie's of organisations, funds and 

staff wh'o were pf~viouSly respbri'~itjl~ 
1fil~ ~ischarging ihi functidhs being~·s~igned, The local . ,' 

': ·'t.•-·-:.·- '. , _ ,·r r. -- -,.', '-:.r•••" ··-"l,.;_ -. · 
bodies ·should have full control over"its staff, iricludiifg 'those' transferred to ttiem. Functions, 

• ' ·, t - ' •;. - ' ' 

functionaries and funds shciuld go together. Dci you <1gree to th'e 'above suggestions? 
~ r -

Yes □ No 
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. 38. The concept of a distinct and separate tax domain . .for ·Municipalities should,be, recognised. 

This concept should be re~ected in a_ list 9f taxes and s~ould ,f<irni part of the common . ' . 

· Schedule of functions and \~sponsibilities for local b~dles ·or in ·the event it is deciaed to· 
-·..::-,;·•i:. ':'- -~,,,,. .,_;,.·~·•1;:I>··"· ··,, .. ·•.' h 1 :i..:.~it_-_., .. , .... 11; . 

continue with· the Eleventh and the Twelfth Schedules as separate, tt,e tax domain should 
·. ,;._;r •. >1 •·.,•_-.,r;;:•')',•-·'.,·, _-·,,.-1,,.,.1· •. •,'..,,-' .,.;l,' ·• 

figure iri the relev,;1nt Sc_hedule. Do you agree with the 'above,~1Jggestions:- · 
l ')j••~IO •• '- • • • •"' ~• 

.No. •. □ Yes D 
i 

39. I\ is suggested that the_ co~cept of a divi~ible pool of taxes. ~hich can be shared between the 
,. -,,.',..,. - ., .. .-, :·•,r ... ~•- :.- ,:;i.i'. !'L, •. rl"·,:i•,,..:.,,:~:n.- -.: · , - _ ,.· - .· 

Union, the States and the Municipalities should also b~ recognised simila( to the provisions in 
' : , • ••,· •, I ',- ~ I• i < ' , • • ' • 

Articles 268 to 274. There should. be' categories of tax!ls.and other levies ·specifying who will 

collect the s.ame -~ci how' it will be distriJuted be~~en ihe 3·,;evels.? Please giveLyour, 
' ~ . 

comments on lh!l abov.J:suggestions. · ' I .. .-,, I _'.,, 
. , ,,,, 

Suggestions .t 'f 

1 \~.-,. ·.··.··,i ,i··..:;:,,.;}i:- - .1 .. t, :•:,·:J.-, •~·: .. l:.~t•,•:i·'._;'.·•_-i•: ,.--.. .-· 

40. Do you agree ttiat in ·ca~e .Qf iax~s :an9_-lev,i,:ts~tt,e P,rqc~~cls,ot~~ich_ a_re !O ·b.~:.~hared_ with 

Municipalities, prior consultation win be requir!!d befo°re any modification is made in the SCOP,e 
:, \ ·- . :.;l, ,I . . l ' ' 

of the tax or.its rat~s? · 'i . . ' · , 
0 r j. ,=-; ;·:_j~;; .. ·,~·.J □·:~v,: ~· • .r~.··:\ ...... (.-=-·1_ 

· Yes ,_,j I , No . · · 

: · 4 k (a} ·Sl]ou!d:,A[lic,le, 276 .,on_ taxes_-on-. professionsc;_t\a9es and .en\~loyn;ient .. be _: ainend~d a,s 

· ·. sugge_sted by·the 1J th
-fjnan~e Coll)n;iiJsior? . : :· ;_·,ii,,:,. ,,., 

' 
Yes . No 

~' l - ,. ,' .••-1f, ,''• ~-- : ';, ,, J1.,•• .• 1••) , , _ •. ~-~ . ,,: 

(br Should the ceiling be specified by Parliar'nent,ibY' law:·trom:time to time, rather' than '' 
_,..,_, • c,•_,;;• ,·.,1 ... t' _,, , •~~ _'it r. I 1,•,r ,1: 

, __ C-:::::: ~-. ',
1 

requiring amendments to ttie Constitution? ' " ·· • ,: c 

• I • 0 0 
, \_..,,) · . . . Yes __ 

1
,.,. . · No . , 

42.'.'Should, the State laws provide for composition of the State Finance Commission and the 
, ' ·, { t-- ·, • '• •-. :: • •, ' ,( • •; • • ' , '. I ' ', , · • \' • ,·' : - I .. 

criteria for its ·membership similar to. the provisions in the case of the Finance Commission set 
' ' ' ~ 

up by the President under Article 280? 
'. 
·□ □ 

· •· .• ~ l No . 
. •1 .: 0

•, ·::: •• ,·•, !,,•,•.~\1~•;,_•f,,,.c: • .. ,·.1, -'.' ... ·,.1:1 ·! · •: _ · -:.·.,•, • _, ·:, 
43. Should State laws provide for the establishment of the State Finan·c:e Commissions in a 

•·'•'JI'";";', >11.-•.1·,,: ; 1 ,': J ,I;, ~- •' J, •• , , , I, _•, ~' 

periodical mariner and determine a 'time schedule for ttie same so that the work and output of 
•;:-~i • • ... ; ,.•: /.'\I,-~-,. i. ·.• ,,;;';' ' i •,. ,: ••,•1 • ,•, •, •, l ••' • 

: the Stal? Finance Commissicins are synchronised.· suitably with t_he· Central 'Finance 

Co~~i~~ion{ ' • -i ·, • i '· ·• · ·· . , 

Yes No D 
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44 .. Should ·Articles 243. 1 · and ·243y-be amende
0

cf io ensure that the· Action'T,akl!Q :Rep9!1,by.:thll --··--·-·. --·~. . . , .. 
,Government hf.laid -before the. State Legislature within six months of the Sl!bmission of the 

,-
, l 

l.1 ' ,· .Yes· 

47. Should the State laws specifically emp_ower Municipalities to-~_orroWJ? •-- ·, ;-. , , r 

Yes □· 

48. Should the State laws- also provide for the pr~pafatioil and_.adoption of Municipal 6ludgets in a · 

· . tratisp·arent'manneii.'fri'k~eping\i,,itff'the public'fighflo-infcirmatiori? : r:• '' ·,:- · · '· ,, ,,,~ 
•j,<.'~• j . .'~L, r' ,1• ~• ,,,. -{ 

□ Yes 

DISTRICT PLANNING COMMITTEES 0 

. ' 
•, 1' e • • ' I ••• . '. r,1.-,.' ,. .. • .. • ~ ' ' •• •., . ' • . . ' ' 
·49_ Should 'Clause· (1) of Article· 243 ZD ··be: ·amended.' to··stipulate that :the' District:'Planning 

Committee' shall be constituted. within the Pancliaya!-afttie aistridt.level or'Zilla Parisf)ad? 

Yes □ 

SQ: (a). _Should ;ub-clause (d) at.' clause. (2) otArtic;le 243 ZD ·,be amended to provide .for the 
,·i' '·u ~ '' · •l,->' •(.f"''('_! ~ ;, •_':; 'f ·; ;:--,i•,;-~ ',I(! ';!,, j•• ••. I ,-~1lh '- •),.. . : •~•- ' ·-:. 

·Chairperson of the Panchayat at the district level to be the Chairperson of the,District 
· " . · ,·.,n:· · :-:1~·- ,-1, •. --~ . .,_:, ,./ .:"" .. · 

Planning Corl)mitt!l~,? · ' f- · · -;-:,--::, ·: 
. □ . No ·□ ·"·< .... / . 

'J 

. (b_) Should the qhairperson 
-; '· .. , ~ 

:·,•t1r·. 'J;_, ,, ·-:-,,,,.,;:-, :•· r-.· :!1•·,,• •, ;.-',•". 
of the Jargest Municipality ii) \he . District be the Vice-
.; · ... ,--·, -•·, .:r:.~. ,·,.-.·•Jr•,.,· .. -: ,•··,·~···,, 

chairman? 

:I;J· - '· Yes, No 
• •1~\ -· 

□ 

51. (a) Should the words ''.consolidate the plans prepared by the Panchayats and Municipalities in 
' 'l •,,, :·_, )•~ .. ,. _..., __ · ,. ,C ,:"'~.J.1Lfi _ .... :;: ,r-.; -";,;{~.•- r •;/ ;,?;~~ ~:.'.'C:,--1~! ,f.t. 

the district:',· occurring ii) ~la_use ,(.1 ). of 243 zp b_e omitted. so th.at the Districi · Planning 

C~m~itt~;s m'~in ta~k-~f·p~~pa,rl~g ~ d~aitct•~~el~-~meni'11~~'i'~f th~-di~t;i~t \~ ~~{'bd~ti~gent -
. ••f i .:.,: 11•, r ':!,.,• •·, • " 1 ,' >.,;> • ..... ,. fl f, "i..• -r' -:,,•• • ,('I ·.•~- ~'"Jl:,• • •J•,r:-.:•i "/"'1 

or dependent on individual plans prepa[ed 'by the P~ni:hayats. a~d the. MOnicipalifie_!?·.· '' 
. "_ "·l" • f ;" • 

'. 
·' 

Yes I;J. · • No· □ 
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. (b) .. Whelhe.r ZHla Parish.ad should help Paqcli~yiits;a·ria:-Mu]Jcip~liiles:ti\!pr~pare'.ttieseC:,/' 
. ' . .•. . , . . . . ' ·:· : j' ~ : ~_ • .,~ .~ . ! .. ,,,-. -

, .,. ,.., .. ~,,P!ans which will .serve,a_s buil<;ling blocl<s {or, prepar<!tioo.Clf D.!ivelopmer,t P.lan,for lhe:.-

:· ,;r'._;,:~;:\~_i;;t~~;\~-' -{~ !.:::.:,;-::.~.'- ·:;:!":~!·-·):H~:, ,j~._:~;(~·:\{~,;·-:\\:'.'i~'.;_·;~L'.:\~>- ·. · · 
. .'.·.· •.•Ye·i. ""·· N,~, •,.·····•·•• .. ,, -,,,_ .. 
,•i ' ~ . . . ~· __ i..:..i. 

. 52, Stiould Article 243 ,zo ~Isa . contai~ . a pro~i~iorj: ti> 'J~abl~ the. Stai; law~ and' Stai~ 
• - ' • n • • • • • • · • . ' •• .--', ' i, · ' ·· , 

,.governments .. to. entrust. to, Zilla .. Parishad, aaditional, responsibilities ~·as monitoring ·or . 
, . .,· : -•··-'•' , ...... : ,: ·'. ,,,,; :"',;.-·.:.•.••: ;•. ,_ ,."•.,., , ... ·~·.;1,_,...r'·•.•,-·!.--.:: ~· \. 

development schemes "an,d programmes in the district, co-ordi~ation of their impfenientation . 
. . . 'Q .. ·::,, -·. ' ' :-:' .. , :·· 

including powers to modify sanctions io ongoing schemes subject to limits? . . . \ ·. ' o . ~;s . □:-; . ' ;,• · ~o □--

·:1,;, .·.tri~.,. ,.:i1• ~.;·_J ,:.~- •. •, ~-i ·r. ,-: , ;' :-,q;-·', •.,ri.!. 
53. Should. ttie "Zilla Parisha_d · ,be the tectmical a~d administrative State Election 

Commi~sionsretarlat f~r the 0fstrict l"la~ning Committee' ind~pendent of and distinct from !ti~ - . ;, ' . . . 

. District Collector or the District Magistrate? 
•• -~,., .::.·1 • .,!--.,•,· .... n··.:-ic), ·,.,r "l_;-~t 1 .. -,-,,· ·,,.,.' n_,,..., :·.,:t-· 

, 
- - ' . . ·-' . ' ,) , 

· 54. Should the· State laws provide for association -and inii"olvement of government and non-
• • ' ; • I ' • ' • 

government agencies and, professloiials ,ih the District Planning Committees? Should 
,:.,I~ •, __ :1• J'•;•::; f!,;:)flJ-'1''' ',' ,i::;·j•,.;,:7•jJ'.,~f;".iJ''~. ~•_,•,.;_:_;:,~:.~.? :C-.1 :\fl_:c., .tj! : ... • ~' 

P,articipf!ticin of J\1Ps, rvlLAs ,ard l\linis_ter~ in the District Pjanning .C.ommittee as. invitees is 
· .• , .... 1 -~-,,' •. ' H_,1·· I,··(,';(.' -11 . . 1.-,~n~: f""r~1. :: __ '.,•;.,';~_._-);,·Hi·,:,,.-,.: ::1b~:.r:: ,1\.1•:~!n,;,;::r 
desirable? 

Yes □--, ._No 
., 

. l,'; ·-.-,. ' 

55. Whether. the Sate law should provide that. State· ag·erides, district agencies and district 

· administration assist-th'e District ,Planning -~ommittee.wiih dat~ ~~d ·technic~I know:how in 
:·• -.:-·r.'1'/-:-:; ,,., .;···, -\ ,•t.,;,.J,{'1 1"1Jf1! ., 1·t1·Jxt·:; ,1J, .~i,,•:, e ~JC1E· --~·"'-~i.'•t1,;; 7,.r~'. /£<•'1~· l .;_ 

prepara)ion of the development plan for the district? ' ·.. , •· 
· · ::, !~:_-.,, • ,_)':; ·.1·:,n · : ;; i \. ,:.~i,:; 8_.41 ,, ,:.r; .:.,; . _~ ,_,-: 

. •'d □ 
.. , · :•_ .. } ,._ , 1, ' No 

i.:1 '( 
Yes. 

56. _(a) Where Metropolitan. PlanQing Committees are required to be seti ~p;" whether the State 
' •' ' ' ,. ; .. 

laws and regulations stiou)d:d~t:rui)re}!~.e.JH[i~tjo_ri;ii(And_,t,\lrfj~r).?),t~_i:i,s.qi~tiO!:_,'<[{t:i.~,!?.!?t(ic,t-, 

f:'lannirig Committees as distinct from the Metropolitan.Planning· Committees.? 
-· ·_-·v- !;. ,r..f !,·~~",c.-\ __ ,,~~ ,·1• '.~,;)~.,-_._,:-~·,,:\i:',ci 1\;:(:!': •. ,.,·:-,·~ '\' ,' 

Yes-. · ', No.,. · 
. ' . ' . . :'•:,-~1y•·<- ._.- ... 

(b) Where MetroJJolitan Planning Committees. exist for predominantly urban di~tricts, 
.1 '. ' ,1 

,.. 1_ ,'• ' ' ',, ' • 

whether they should be deemed as District F'lanning <:;ommittees, as no separate 

·' ;· 1' .:-•.'·District Plann"i~~:CorTlmilt;e'lS n~ce':ssary?·ir-" t./ • .; 'J,..',:·,; ti, n-·· :-~.: ·,:;i.,:,,:. -/ 1• 1 ,.. • ...; 

Yes □ No □ 
.r 
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METROPOLITAN-PLANNING.COMMIT-TEE!<;,-:. r., ,.; .•,' 
• r , ·• 

•: • • • ;,r .•,.~I•,~'--1••• \: 0 ,•1e• .- ' , \ ·-J ,1,i•!.'•
0 

.•• ,., : '•'.' : ·• ' · • ,'. 

57. Whether clause·(c) of artic~·243P of the.Constitut1on be amended so as to provide that the 

Metropolitan Planning Committees should ·be limited to metropolitan ilreas'\vith 20 · lakh 

population or more? 

' .. , 
Yes 

" 
-0 No □ 

•, _ •,'.,•, ;~r-. ,,•-,,j:, <\ •• '•.,IQ. j., _ r ••• .-~ , ..,•, 

58:(a)Should-Jfle ... Chief Minister ·of the."Stale be' Irie· Chairman 'of' the Metropolitan Planning 
Co~mittee? ' · ._,. ,._; .,,.. i<>• .; ·,: · '· t. '"" · . 

Yes . 
' ' ' . 

(b) Should the Mayor iii the main. c;ity be a Vice Chairman? .. ' ',, .. 
., . 

' " 
, -

., .',Yes 

- ... 
'· 

No 

No □ 
'. . ' -, . 

- . :,•., ._ ' . ' . ' . : 
59. Should Article 243ZE be amended so as to specify the composition of the Metropolitan 

Planning Commi.ttee a~ suggested ih para. 3.21\lf the Pap-~r? . 

1,;r , No □ 
' ~· 

.r - ' -: •s "i_..,.;:;,,,._,_~-~r-.1 ·::· I.' ,r-'.a::.:,r .... ._::.:li · .. ·· "·!.,_•,~nr. , . ·, 
60. Should the State laws specify_ the. organisaticin which will functii:ln as· the l(;lchnicar and 

:, ~:J~\1 .. .,_' ''b'',.·;;_,;;;:ie;'•lt';it:.1¥, 1·.,::o;'_.f ,:_.ri .·,, 1i;'.-·.• '', '('.,- .-\ :/! -~- l ~: · 

administrative State 'Election Commissionsrelariat.' of ttie Metropolitan Planning · Committee 
• I • ' • f',_ [,• , , 

under its control? , - · -
7 

_.Yes □ 'No □-
·' ' 

r ',':,' ,\r,''.:] ;µ,,-, · .. )";;} t1, 1:' ,•:.:.:·, ,, ·,, .-·..:-t1· ~, ::1
1 
;).,: , , •• ; • -. ,1 1. · 

_61. Should the functional and territorial jurisdiction of Metropolitan Planning 
' ., .... _-. ,,,;~;·:. ,,:' · .. •!;1;;:-• , ..•. 

Committees be 

distinct and separate from the District Planning Committee? 
..: - , , r .~! ': 

:i., ,1 □7 C' 

Yes · ·. No □ 

C 

ORGANiCLINK BETWEEf-tMUNfCIPALIT/ES-'A'ND'PANCHAYATS:'' -
- r", ... r, '---.~·,·.;;,, .. ,.,1-·C. .. , .. :. , .. ·' f .,, ' ' .. ~ • ...... i: :· }'~' ~:- .... .-·i· ...... 

62. Should the provlsi~-~ for ·repr~sen;~li~n-~f "rv;i,s::M~s .and MLCs in Articles 243(C) and 243R 
•• J ~ • ' 

'" be·delete9} 
, ·. ·:,t-. ::.e1 . ._·; I:.~'- V 

63. If such representation 

invitees? 

' ' r ... f,~'l-·," .. ;'ri'\4'., ;• ,: -:~ , ._ . ___ ,.,; ,,, ;, 1;} 

.. □ ' □ , . .~Yes .. , ,-- ,. , i,- -No.,,, .. .~ 
·· I. l , •. 

is considered necessary, should·. it be witho,ut voting rights, and as 
\. ' ' -. ' ~ ·- . , ' ' 

Yes □: . No .o 

..lt 
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• 
. . · .. 64. lf'~epresenta)ion Is allowed, should it· be in District Planning and Metropolitan Planning @ 

• .· cii"mmittees tnly? 

-. 

·-. ····---- ----·:;:;:.-;,:y .·.·_._;,_,-[9· .- No ·[ll - "f?. 
•n.-·~·, ,.·_;;_::11--·,:·-:-.,1:;; .. ,::·~--:~-,l~•,~·-·,~~ -1-1:-~,; ,;wr· · ·.-:·:;;1.;. ;,·.;··, r · ·_. ..:.•. ,_,i•: ..• , 
65." Should dual membership. in. a Panchayat_ or_· a .Muriicipaliiy '.on 'tt\~'. pne lian~ and . a' Siate 

- ·\ .,, • • ._ -· ..... ' ' - • ' • - •• p - • t " ' • 

Legislature or Parliament on the other hand be specifically prohibited? · 
.- : . ' ' ,J . - . '.i: 

. :: . --; -'~~ t··J~~~<. : " -;,~?'::;, _- :: ·· >~---~() : ' . ~ .· ··: : 
66. ·should MPs and MLAs .be debarred from performing_execu_t_iv_e functions such as the 

I: 'financing,· 6"r irii'plementation ''of ·sche'mes~'which·. are. 'within 'the '-functional domain of 
:j •· 1f :• '_'1 : .- 1'·:, ·;:- •'I d(:;",-:'..,, :··',. ,• :. ~:• \1, : . ' :' ~ ,•• ,·J '. 1 

Panchayats or Municipalit!e~?,--·,- .,: , •. _ ,, :-: ... _ : ,: ·•.\·,'•; '" • , :,1.. · 

- Yes-:tit,,r\ .P, 1:--~:::;···_.:.: ... ~:N~L, :_9::.1.•· I ·t'· ~.- ~-.:~-~~->1--
~:c Ple'asi/gi~e--clet~il~ of 1~n:/other sugg~iions/co\nmeht~. which 'you "would like to make 'on .. ~ 

. ' ,_. ., ., j·',,J". ·• ,' . (,_ ;;: . ,.' ,, 

Decentralisation a~d municipalitiesi(in:not,more. thim,300 wiirds)/. 1 ,, -

1, ,, 

. ,' ', '•'•t,',,,. :,,.,.,. ~;.+, •', I',;••,' -i,;'~ i ! . , t;J• •,, 

l'' • ', 

,_1 . 

.... ?1•j•'•l'· , , .... : ' ' 

: ,:.. ·11c ! - \ 
' ' 

1··, ·•i 't~.~' ' .. 1 :,·-·: . . _;, • ;,:.•1' - ,· 

. ·-,: ~~~'21-;,,,~i -~:1~ _jj:::. ?:~·'.,\~!),..._·,- · 11,,·•u 
: l,,• ;"•!, -i., •~ :: ! 11,:°/Ji, i"1~, .' ~ ~~-\ ;->_;, I '·1 !f •'••,il 1 ... ' 

. ., 
\ 

: • ~I I . >L" ' 

,~. ···•/•:-·11 :~!}.1 :; ~,, ~ .l ,j - ;, ik· ·, ~r.,:,; 1:·-. ·~ 1 
, 

1
~t1 ,r ~;r _1 ~:. 11_1 ;,-· ; ,·1t p ~-,·· \ 

1 ·, '.I' :1·- .... 1/i . -·1 :.1t~1~.1~, -:l:1!~v~1iir/, 

?:,::: 
~ ·': , , .,.~; I! 

': r:L~ 1·:,1i,"1-•;i :, _ ',,;< I , .: :! 
,,,•, • •: ::_.,, ,•·,~; •1•,,l, ,, • 
• ,. ,1• !1,;, l 

~-1,f' ,~ • .:~I ':~ ·1.:il ,, 
I ,I 

.,.1 ·,,·;'· 

: ~!_,:.-. ·;:(. '1 

,; ,l•:i.-· 1 • f '! 1~,J~, 
:•, Ii,~\. { 1·,<\ 

ir ', -!:h -
i.l, 
' u· r, 

"J. I'' 

.. , 

.. ' 
., -i .(' \'' 

.p. 
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• 
. ' -.. •·, ·-Annexure 1.1 

Qualifications for members of Munlclpalltles 
.,_(Saa Para 1.19) 

' . 

. ' t-N•niilif, tliliAct ~~:i ~- .. ~ ·{ -~: :~:. .:~,?-re:~~.: Lr::." '.: :~'fi~z:~r; "'F.'~t:mr: ·~;"i;~::t]1t~R:!tDls"Q"ti8llflC8ti0hSH2tS'.{t}%4\{\~l;::: ~-t-JJ.~. ~ F,(> 2~ ·. -~ . ·-c:·: ·-:c_; ;?q~:

: .l,IB!M~~J.P1tl~ti~~ (:: P,t, , -~),; l:j~~ 1/.~~n_~IJ~.iRt~~~r~.s,en~e.r:1,c_~~)f>i~P.riS.O~f"en,t_~or 9.ot l~s~ 1!1a~. ~!:)_yews · J9pZ, : ., · • , _.,..'.' · • ::-• -(unless'fiVe years·has relap5_ed·sini:e·h1s_ release): .. : 0 · ,J," · ,,.. .. ,,. ' . · 

· · · -'' .< ' .. ,,, · ,' •b): l:Jndlscharged insolver:it :'-:::r.i '. . >:-' . . .;:;_. _ 3, ••.:.- ,: •. , 

··: q)' !;!_o!d_s any Qffice ilf profit .... _ 
· . (!) Is in the servi,9!1S:Q.f State, Central or Local-govemmeht · , . . 

e) Any sha_re or~nt!!rest in_ a contract for supply of goods in services undertaken by the· 
· .... inuriiclpality: .• :,_,-.-,- · n_,c,-: ·, .. ,· :, .,. ·- '·.,,._ .. :·, · ,.: ·; -1 • 

-,, ... _. -· , •_., f) :,. In arrll~rs)i:1.!!x~e~s,of_qr:ie ye11~s1pem11n~ of <!!1Y}~~:Pi!Ya_b)e to the mu~icipality 
g) Within six years of dismissal for corrupti9n or disloyalty to the State 

· h) Is debarred from practicing as a legal practitioner· · : :• , -,~. ·,·' ". , 
•· 

Andhra Pradesh a) A person having more than two children: . . · 
Municipalit!,es 11.::t, ._,, " . b). !,\_, person ~p)~ing ,.a,g_~pff(C!H~!-Pll?fit,-~nd~r.~. rl]H~icip~l.io/, _ !h~ .. c;~ntr~l,,Go~erp,meht 

_and State government • .. . · . . · · · · ·. 
c) To imprisohmeht fcir'1an offence·urtder:the·Untouchability· ,- I . ,, ·, • 

d) F.or offence other than an offence of political' character 
· • · · · -- · e)" Or·any offence·not-invol\!ing·moral'delinquency·••·-·•··· -• -- -- · :•·--- -• - · , 

f) Of uns_ound mind and stands so declared··t>Y' a''corhpetenbcourt;, a· deaf-mute· or 
· suffering-from leprosy · 

g) An applicant to be adjudicated an insolve.nt or undisch·arged insolvent 1 

' h) Interested in subsisting lease or contract entered into with or any work. being done 
for, the council exceot as-a 'shareholder, other than a director in a comoanv. 

Madhya Pradeslf 
Municipal : , 
Coiporation Act 

• -- -- · a)'"Ha·1rbeen ·convicted ofany•offence unless·a ·period of six·years·has elapsed 
b) Has been convicted tiy a court in India - ~' • . . 

Kerala Municipalities 
Act 

Himachal Pradesh 
Munic;:ipal 
Corporation Act, 
1994 

' ,.-

c) Sentenced to ·imprisonment for:!J period of not less than two years ' -
d) Undischarged insolvent - . 
e) Is of unsound mind 

,• 

-fl Is in the-service of the government of any local authority . ' 
g) Has directly or indirectly share or interest in any work done by the municipality 
hl Has not oaid taxes or chan:ies due lei a municipality -. - .. ·' 
a) Officer and employees of Government, local 11uthorities, etc. 
b) Pers·on convicted for certain offences including corrupt practices 
c) .A.djudged to be•ofunsound'mind-
d) Voluntarily acquired th_e citizenship of for~ign State 
e) Sentenced by ,a criminal court. 
f) Adjudged as insolvent or is an undischarged insolvent 
g) Is interested in a subsisting contract made with, or any work being done for the 

government or ttie Municipality concerned · i . . . 

a) 
c) 
d) 
e) 
f) 
g) 
h) 
i) 
j) 
k) 
I) 

If he is of unsound mind 
Undischarged insolvent 
Acquired a foreign citizenship. 
Found guilty of any corrupt practice 
Sentenced or convicted by·aQy criminal court ' , . • 
Holds office_ of profit under the municipality . . 
Licensed Architect, Draftsmen, Engineer, Plumber, Surveyor or Town Planner 
Holds any office of profit und,er government or Municipal Corporation 
Interested in any subsisting co~tract with a work bein'g done for the cclrporation 

,, 

If registered as a habitual _offender _ . , 
If he is under employment unaer any Panchayat or the local authority or cooperative 
societv or State and Central Government includina PSUs 
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• 
0 

0 
·,,· _...,Ra~j...,as1h--an---=--~-a""')=-s-e-nt_e_n_ce~_ d.,..,.by-cn""·m-,-in-a~I c-o""·u-rt"t-o""im-pn""'·s-o_n_in_e_n""t-e~xc-e-e""'d""in_g_s""ix_m_o_nth,,_..s-------, 

Municipalities Act b) has been disrr,iJssed from ih'e· se~ice of ttie Cent_ral or State government or any local I 

·· authority for n\Jsco_nduct . . . -... . . , 
i:) having been a'Jegal pract[tion_~( and debarred from practicing 

j 
r 

' 

Kamataka Municipal 
Corpora' lion Act· 

/
. -- ' . : ' 

' . 

TamilNa'du __ 
Urba-n Local Bodies Act -- . . 

.. 

Haryana , 
Municipalities-Act, 
1973' .'' - ' 

. 1208 LJ&CN2002-21 A 

-df holds any"place·of profit in th~ municipality : • 
e) . holds_ a sal~ried -or part time' appoiritment under the central I State ·or. a local-

authotjty:1r·· L" :"' • . ' " ' • • . ' , , 

f) undischarged insolvent . 
·g) sufferin'g froni lepwsy, 
h)'' adjudged:by_ competent court to be'of unsound mind 
i) • one wh.o ~.as more than ~a children 
ii' share or interest in-anv work done by the board 

· a) . lm11risonmenl for a term exceeding·six months-. • : - - . · ·. • ... 
b) Co~v.!,ctbd under Untouctiability offence A~tani:I prevention of food alteration ai:i- • , 
c) Holds office:afprofit.underthe govt. . ·- · -- ,. , · · 
d) Dismissed from service under.local authority or govt · ' • , _ , ' · 

·e) Legal practitioner dismissed froin practice , .. , · ,., . ... .. · , 
f) Deaf-m'ute ' · ·, · • : ': , . ·,., • ,. 
g) Unsound mind 
.h) Undisch'arged insolvent ,. 
i) Not citiz~n oJ India ; - . . . , : -
j) - Disqualified for standing to electio'n of State Legislature·· · _ - · 
k) Di~ectly or indirectly share or interest in any contract or-employment with· 

munlcipalitY, . _ , . ., · -
I) employ~d as legal practitioner on behalf or against municipality 

: m) 'licensed surveyor or plumber or water supply contractor of the Corporation or · 
·' partner'·otsuchafirm · , -'· ·.· · · ·::· ,·- -;: ' ·; · :,, 
ni·;fails to iiav all arrears to mu'nlcioaiity' ' _- : · ·' · · 
a) office( '?(employee of central/S)ate/local authority ·.. _ . . _ · •. 
b)' no shiml'or inter.est in any cqntract-or employment with municipality ' 
c) Paid.all'arreais to mun!cipaiily. . . . . _.: ' ' - : ' __ l , . , ~: ' ·,• 
d) se_ntenced for Hfe or imP,riSonm_ ent for more than six months : , . , 1 • 

e) convicted-imder protec(ion of civil rights Act 1955 ·. , ..• : ; ., - , ' 
·fl unsourid ·min9 . • · 1 

• ', •• , __ , 

·g) undisch'argedinsolvent ·, _ , : 
'h) .. employs~ :~s legal practitioner on behi!lf 'of or-agaiii~t niunlcip'a.1.ity _ · 
i) Represe'ntative of any association pr union representing any municipal ' 

.. establisliment · '· ' · • •" · • · · , 
j) · Already:a Councillor whose term of offide w)II not ~xpir~'before fresh election~ 
kl 'Dismissed for i:orruptior\ or dislovaltv to State . 
a)~ Disqualired under any laW for the time being .. 
b) ·lfhe·isQfunsoundmind , - _- , , 
c)' Undisch,arg~d insolveryt : --
d). Acquired a foreign citizenship . •.: ·· 
·ef Fciuri'd guilty of any corrupi practice . . • 
f) · ·Sentenced.~r'convicted by the crimiriatpourt ,' . ·. 
g) Hold~ office of profit.under the Corporation · · , 
h) ·ucensed Architect, Draftsmen, Engineer, Plumber, Surveyor at Town Planner 
i) Holds a'r\y office of profit under government or municipal Corporation 
jj' Interested in any subsisting contract with a work·befng done for the Corporation 
k) Fails to pay any arrears.of any kind due to him ' 
ll · · He has inore_ than two livina children 
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Annex·ure 1.2 
(See·,P_ara 1:21) 

'' 

Maver. Municioal Corooration of Hvderabad . , . 
Ward Member, Municipal · • , 
Corooration of Hvderabad · • , , 
Mayor, Municipal Co_rporatibns ' 
Viiavawada and Vishakaoatnam • 
Ward Member, Municipal Corporations of 
Viiavawada and Vishakhaoatnam 
Mayor, Municipal Corporatic;ms of G_uofu(,- Kur1100J,, 
WarranQal and.Raiahmundarv- · . "· • · · 
Ward Member, Municipal Corporations of Guntur, 
Kurnool, WarranQal and Raiahmundarv 

... j. . ., 
' 

·.• 
' ' ' 

.. 11· 

.. 
' 

··2,50:000.-';./'\ 1,-; ··10;00,000 
· 8,000 ;; l . 20,000 . . 'I"',. '. ' . 

..... 2·50 000 _,:;. • ' ;i,00,000 · • I I , ,;~ 

,8,000 
,, ' •I ' 

1 ;i,000 
.. ~ , 

, ,: _; 2,50,000 ,., 3,00;000 

' . . ' fl', 

8,000' .. 15,000 
' .. . ' .,,,} (, . . ' ,. 

Chairoerson, Selection Grade Municioalitv · ·' ·•: ',· · '" · '50,000•·• ,,.. 2,50,000 
Ward Member, Selection Grade Municioalitv 8;0'00 _ ,. ·15,000 ·. 

\ 
\ 

Chairperson, Soecial Grade·Municioalitv · ',,, .50,000 • ·· ··2,00,000··. 
Ward Member,.Soecial Grade Municipalitv . ... , , 8,000, · :, , " .. -::15:0.00 :·. ,, ' 
Chairperson, .Grade I Mtmicioalitv · :• • : · r. 50;000 1,50,000 
Ward Member, Grade I Municioalitv • 1 • •• 8;000 , 15,000 
Chairperson, Grade 11.Municipalitv•·" -· ·· ·· 50,000 ,.. , 1,25,0oo:• 
Ward Member, Grade II Municipality '8,000 '.. •12,000 
Chairperson, Grade Ill Municipalitv _. 50,000". ,:,:.· ;:. 1,00,000 
·Ward Member, Grade Ill Municipalitv.. .. ,,. , .. ,.. .8,000.; ,. ·· 12,000 
Chairperson, Naaar Panchavat. 50,000· : , 75,000 
,Ward Member, NaaarPanchayat• , ·" :" .•,,;., .·.,5·,000,,,1:-·.-,., , ' 10,000 , 

Member, Zilla Parishad , .. • ·, ' :::• ·,, · '" ,-;; ·· ·25;000 _':' '·· 50,000··•. ·: 

r,S~ar,,:pc,1a7n'i-c'-'h'c;N,-'o-"'n"--c'·nc:co.:ctifi"'1e:..:d'sG~ra=;m'::'-P..;a;:nc::c::,,ho:a'-'v1a:::t:._ ___ -+-'---'c· -~-~--~--1.:,:0"',,:,:0,:,:00"--'-. '=..!,;.,_; _·_·f-----'4='0.,_::_,000''., .;· 
Ward Member, Non-notified Gram Parichayat r : , . .-,,?;590:0 ,,~· , • . • 5,UOO 

Saroanch:Non-Notified,Gram Panchavat • ,: . :- .•, 10,000' ·, 20,GuO 
Ward Member, Non-notified Gram Panchayar ·.--, ···I"·.:••~-- ··· 2;500 3,000 

... ·;:::~. 
'1" • "/ I, ~• (.: •, ~ 

\. 

'. 
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ASSAM 

. GUJARAT 

Member, Municipal Corooratirin 
Member, Municioalities-
Member, Nagar Panchavats 
Member, Zilla Panchavats ' · 
Member; Taluka Panchavat .. , ~ ·, '·· 
No Limit has_ been fix"i:I for Village Panchayat Elections 

'. • • -- - -· + • '.' " • ,, 

.. HARYANA 
. , ., 

·20;000: 
10,0Q0 
5,000 

.2,000 

1,25,000 
,, ·60,000. 

· 25,000 
. . 75,000 

35,000 

'J 

Post . Maximum Election Expenses 
' · Prescribed 

Member, Zilla Parishad 75,000 
Member, Municioal Comoration 40,000 
Member, Municioal Council . 30,000 
Member, Panchavat Samiti 

,. 
" 30,000 ,, 

Member, Municioal Committee ' 20,000 
Samanches 

., 
8,000 

Panches ' • 3,000 

MADHYA PRADESH 

· Loi;alJlq_dy •· : -.;. /;Ji~ -~ {~\: J',_oj>4!atloi1 as per 1991 _ ,, . ·Maximum Limit of 
. -·:_ . . :;_'-)··.·. ,: <cens°i1s · - : \ Election Exc·enses 
Municipal Corporation More than 5 Lakh . 4,00,000 

Between 3 Lakh and 5 Lakh 3,00,000 
Less than 3 lakh 2,00,000 

Municipal Council · More than' 1 Lakh 1,50,000 

' Between 50,000 and 1 Lakh 1,00,000 
Upto 50,000 · 50,000 

Naoar Panchavat ,. . 
25,000 ' 
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MAHARASHTRA 
Jf!!ost~,~~~~-,t-· ,_,. "'"'~~$t:Ne1. ~Maxlmum,Elei::tlon,ExninsesPrescnbed,·irsi. 
Councillor, Municioal Corooration 

. 40,00ff .. ~ 

•.c.ouilcillor, Municioal Council: 30,000:•'.:'· .. .. ., 

·!"!ouncillor,.Zilla Parishad ... .. .... . \ 
. :. 30,000:: ·- -.•-··- ., .. -: . , .. ~., •f,',·-1,: < 

Member, Panchayat ~amiti . . ' ... .. .. . .-- ·:: ... :,,zo;000 ': .. -·: .. - .: -... 
' - . ·, ' . . ,:,• ~- ~ - ; ' L 

Member, Villaae Pancliavat 5,000 " ., , .. 
' .. 

. . 
p ' . 

RAJASTHAN 
' ,, 

Member, Zilla Parishad, 20,000. 
Member, Pancha · ati Samiti .10,000. •. •· .... , 
Sa anch .r 

. GOA 

'Post <s:;""l:f:;f:J:l;l:1;.~"™''l'.lf,~;:., . ./' :;;,'!il~:::::, ·'Election Exiieilses,!t,iif,,i,iLi' · •··' ·.,._, .. ,. ·,: '·': ':• •;-, 
Member, Villaae Panchavat · _-r.,,:· · 2,500:•_: ,•c·c,.i ,,,;-, ·,· 
Member, Taluka Panchavat 10,000 
Member, Zilla Panchavat' . , 25,000 " 
Member, Municioal Council 15,000 

,· 

. . . 
I 

. ,. ·:.-.~.... ·.,-~ 
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Annexure 1.3 
(See Para 1.24) 

Elections· ih'.Urban L:o'cal Bodies heid after 1994 -· -, _ · ., ,· -. 

State/UTs~t?lt#cl~oj, ,NaiialPanchavat -,,, 
Andl]ra Pradesh '1995, 2000 

- .. - -
·Assa·m 

.. ,, 1997-2000 
Delhi. • - ... --

0 Goa . ,, • - . 

Gujarat . ·,,. 1994-95' 
: Harvana·. 1994,2000 -· I 

Himachal Pradesh 1995' 
Karnataka I 

' 1996 . 
Kerala · _ ' 1995,;zooo 
Madhva Predesh 1994, 1999 
Maharastra, . "1997-98,i 
Manipur ,, 1995 
Orissa ,, 1995,2000 ' Punjab •. ,. ' '1998, ,, ·: '1 

Raiasthan · , · '1994-95, 1999 
Tamil Nadur ,, 

' 1996' ,ii 
Uttar Pradesh: 1995-97/ 2000 
West Bengal .. I•, 1993-94, 1999-2000 
A&N Islands .. . 
Chandia'arh' ·• ·:, ·,·_ . ·••-· •. 

.Daman-&Diu• 
,, 

--.. . . ,. ' , 

• Derioies;idoes 'not exist 
•·· i' . 

# NDMCYs'riot elected. -
Yu 

• . . --
'. .. . - - .. • • J -

. ' • 

'.•·, 

-
·Munlcioal Council 
1995,2000 ; 

1996~1997 .. 
.. #: 

_ 1995 -
1994-95, 2000 
1994;,2000 · 
1995 : 
1996 -
1995',-2000 
1994, 1999 

. 1997-98; 
1995 .. : 

1995,2000 
1998 -'-. 
1994c95, 1999 
1996 

, 1995-97, 2000 
• 1993°94, 1999,2000 
1995,2000 - . . 

. ·- . -' ' 
'1996' .. 

.:.. 

/ 

' \ 

I 08:3 · 

• I .' •. 

. Mtinicioal Corooration . 

19~5:?ooo ·. ,, 
" . . - -

1995_ . -~-- . .. 
1997 

• -. . .. 
' -1994°95, 2000 , 

1994, 2000 · --
1995 
1996-97 .. 

" 

1995,2000 
. .. 

, "1994, 1999; i •• ,, . 

,1997,98, f .... ;, . , . 
'' ' 

.. ;, -, ; 

1995,2000 
-1998 , 

' 
1994-95, 1999 .. :·.~· 
1996 , 

; f I' I 

'', 1995, 2000, ·: '. .. 

1993-94, 1999-2000 '., 
• .. . . 

1996 
., 

-· 
• ; 

: 

• L 

/ ,•· .' - '' '' --



Annexu"r'e 1.4 
(See Para' 1.25) 

Numbe~ of Urba11 Lo.cal B!>dles arid el!icted Repr~i;entatives 
' 'Statft/U~Ti~f~~'l.~~ iMJ!!}!~}.{!ij!;tfi(ffi~t>'. ·.Munl~lpalr,, -; _ .. _;-,;c ·~N,~1;1~~·.,:::,·:1::~:Y·;;@:~_..; ~--t Total . , .. 

-i~~~~titi~ ,comoratlons,,.i¾i't~ ·,ciiu1icrrii ,~,,. · ::.\,\{ 0Panchayats 1:'s;.:;.:',: ~-::;~ . -·-•- .. :,...,-, .. 
... ... .. .. ··-. ·l,' . .:{. - . - ; 

Andhra Pradesh ': 07(395) 9412833) : 15(314i' 11613542)· 
Assam :,01 , 25(353) . ·42(20#) .. . - 68(557) , 
Blhar ·06 

.. 
70 93 - - 169 

Goa ' 
.. .. 

131155) 131155) . . 
Gujarat ,· C 06(468) 86(2745) 60(1260) · 152(4473) 
Harvana ' 01 20, .. , ,·. 32 .' 5311359 ., 
Hiinachal 01(25) 19(183) 29(221) ' 49(429)' 
Pradesh . . ' ' .~! •,. : 

Kamataka 061410 12213196) 89(1355) 21414961. 
Kerala 051298 :, 53(1597) . . . , . 5811895 ,, 

·,· 
' 

i 
, ·11 

~! 

. ' 

' 

Madhva Pradesh .- 2011067 10612527) 283(4537) 40918131 /-~ '11 
· Mahi'ashtra 1511417 228(4901) . ,- .. j_;, 24316318 ,i. 
Maniour 

, 07.:, 20 27 ·' ". 
Orlssa 02{70 29(560) · 72(10561. 103116861 ·, 
Purilab 

.. 
,03 97': ' 34 • 1' 13411699 ?1 

Ralasthan .. 03· 11: 169,. '•· 18314412 . 
' . 

Tamil Nadu ·. 061480 · 10213494) 611(9794) . 719113768) 
TrJpura ;. - .. ,.. .. 

" ~-~· .. o,-, 12 .·1-. q,. .,. - . ... 
' •' . - . 

Uttar Pradesh - 111841 .· 226(5970) 444(5518) · 681112329) 
West Benilal .. 06 · 112:' ... ... 4 . 12212706): . ' 
A&N ·Islands . ·01,. . 01 .:. 

Chandlnarh 01 . . . . 01 
Delhi 01 01 ,. . 021134) · ., 
Pondlcherrv . 05 . · . , . 05 
Daman&Dlu . 02 . . 02 
TOTAL- 101 

. 
1430 2009 3540(68554) 

Note: figures 1n brackets indicate _number of elected re~resentat1ves. 
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Annexure 1.5 
(See Para 1.36) · 

- - - . -~ 
PROCEDURE OF RESERVATION FOLLOWED BY STATE ELECTION COMMISSION OF·· 

• ., .• • . c • - GUJARAT . . . · ,; ' ··. 

' ' ' •~. '•: • - r _ • • • • • • - • , ,, • • • , .: • _ • •• , • ·' l • , ·: ', 
Under this· subject it is_ understcio.d !hat the• i\ehi rel9tes to Allotme,nt' of ~eseryed Seat_ . 

:. : 1..:. ,, . ·• ' • • . ,, ,, -, 

In Gujarat; un~er the relevant statutes: tii~ Sl<!le· ~6Vernni~nt has' auth.ority' to fix th_e number of 
seats·incluaing reserved seats for SC'/ ST/ SEBC'. ·woman.' After the seats have been quantified, 

• ' • •- • • > • I • • ' •. '• . • • ,j ,, 

allofment ·of _reserved seats lo' various Electoral Divisions / Ward haying highest percentage of 
population· of SC/ ST will _be allotted the seat for·sc /. ST in the event ·of conflict between SC./ ST, . 
it is the SC which.-will have the precedence. · · · · : . . . . · · ·· · · . 

1..;. ' ,' 1 • ' i,. ,•• · .. 

So far as si:iic· is concerned,' the Urban, Local Self Governmeni Authoriti~'s Acts and G·ujarai 
Pancliayats·' Act provide . for . d_ifferent criteria, In ·resJiect of Munic.ipal_ Corporations and· .. 
Municipalities;'it'has been left to the ·state Elections Commission to·evolve a 'formula for allotment 
cif seat for Backward Classes. Und~r Pahchayats 'Act, the seats reserved·for_s'ack\..,a'rd Classes · .. 
are to 'be. allotted, under the· Rules 'to the Electorai Divisions as p·er ·111~ 'serial 'number of Eiectoral 
Divisicins'gi~eri as'per English.alphabei's.· ·· . . ' ' : . . ' ' ' ' ' . 

··--~--!··· ·:.-•.,- · _· .. ~ _: =-_:·_,· .' .. -~-- n-. · <--.: .: -: · {J 
While the figures of- population of.SC and ST are available frorri Census Directorate, the figures-of 
populatioif ·of SEBC are riot- available. Commission therefore; initially ·Issued, an Qrder. allotting 
seat al,_per the serial. number ofilhe Ward of a Municipal Corporation•/ Municipality. In course-of 
consultation• with• the political parties,' this issue was posed and _the' views· of the, political parties 
were so)icited .. '.9n .the basis of the views· expressed in t~e meeting with ;the political. par:ties, 
Commis·sion· 'co(J!d'·concretise·a· formula for allotment of seats for'Backward Classes. The formula 
is as iol_l9,'/s:, . ; : • .. -- . ... · • ·. · · · ,· 

a) 

. __ b) 

. ·' . , . ''.' . ,. . . - . 
A'~hori; IC> al[ot seat to Wards from where. in the past electfons; e\(en. in the. absence of 
statutory reservations, the persons belonging to Bac~ward Class were· elected.• . 
If on the basis of the past_election result, I.be number of seats to tie allotted to.SEBC can 
QOI ~e-,aliotted; the information as, to population cif SEBC be •obtained from 'the Municipal · 
Commissioners and Chief Officers of the ,Municipalities Commission took a conscious 
view that Municipal Commissioners and Chief Officers are also °responsible' o·fficers arid, 
information furnished by.-them will not be imaginary or distorted. The Wards having· 
high~st percentage of population of BacKward Class were the wards to which the 
remaining seats be allotted .. The seats·are.not·anotted either _by lottery or by any other 
mode. While in Palchayats, reserved seats· are being rotated as per·Rules to differed 
Wards, in Municipalities and Municipal Corporations, the seats will be rotated not every 

. five .. years but every 10 years.,. T:he Rules earlier framed by the Slate·· Government 
envis",med rotation of reserved seats-every 5 years. 

• r , • • , f .~ ·. I 

. ,.,• _:' 

. f I ~ ·1 •,. , •. t • 
'1• .• 

i '- l •• 

,.' ... 
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· Annexure 1.6 
.. _ . , (See Para 1·.36) 

PROCEDURE OF RESERVATION FOLLOWED BY STATE ELECTION COMMISSiONOF 
.· MAHARASHTRA 

Articles·. 243D 'and 243T of the Constitution-provide for reservation •of seats for the 
Scheduled Castes, the Scheduled Tribes and the ·number of seats so reserved shall bear as 
nearly as may be, the sal')'le proportion to the foial number of seats to be filled by direct election. in ., 
the Panchayat or Municipality_ area or of the Scheduled Tribes in the Ranchayat or.Municipal area,.·, . • 
bears to the total pop_ulation of tliat area ana sucti· seats m~y be allotteq by rotation )o different 
Constituencjes in!! Panch_ayat.or a Munici11a[ity. J"hese,artiples also provideJ!J~t.not less than .1/~ ... .-, 

. (im;luding 1/3. of. !lie _total nu~~·er .. of seats reserved' ,fof. wpmen _belongin,g to the _Sche~ule.d' ·,. 
Castes and Sche.duled Tribes)'of th.a totalnurriber of.sea.ts to be fille_d by.direct electionJn every,. 

' ' , • - , f' - '' ' I • ' ! . • • r -. ' , ' -- ' • ••• • I 

Panchayal' or Municipality shall be :re.~.~rved (or such_'No111en _and such seats may'be allotted by,• , · 
rotation to different constituencies in· a Panchayat' or,.a Municipality .. 11 is also provided· Jn these · 

1 articles that it shall be competent for the State Legislature to make provision Jar reservation of -: 
· seats in any Panchayat or any.Municipality at any level in_ fav9u~ of l;lackllfard .~I.ass of, Citizens.-, , . '· 

In Maharashtra, the State legislature has made provision by law to -provide for reservation for " ; · 
Backward Class 6f Citizens at 27% ofthe'foial number, or'seats and 1/3 of seats.so reserved ·shall-.. 

•r . • '. ' .• r, . • ' I,,·.,;, . •. - . • ·• -

be reserv~d for ~omen _belonging to the Backward Ci!!S~ of Citizens. . . . _:,,., .· • -. 
· .ln ·Maharashtra State, the~~ are three diffe'rert, Ac;ts·-for Corporations, ?ne for !"Jl!-!.n.ici11aI,.,. , , .'. ,, 

Councils· and Nagar Parichayats, one for Zilla Parish.ads & Panchayat SamiUs and one for Village-. 
Pancha a"" The names of the Acts and the Local Bodies governed by them ·are as under:-
S.No. , Name. of'the Local Bodv 
1. , Brihan Mumbai Municipal Corporation 

' .. 
2. Nagp_~riMunicipal Corpo~atio~ 

3. .. 13.Municipal Corpo~a\ion (except _B.M.C. &Nagp\Jr) 

4. 33 Zilla P_arishads & 331 Pam;:hayat Samitis 
. ' 

5. 27,5,71 Village_ Panchay<1ts • 

.. , , Name of Act- .. 
Mumbai Municipal CQrporation Act, . 
,1888 ., • · , .. · , . 

·, T_he Cjty of Nagpur Corporat\pn;Act, · ·, 
,1948 .. · , . 

..BombaY.: Provincial Municipal 
Ccirooration Act, 1949 · 
Maharashtra Zilla Parishads & 
F:'anchayat Samitis Act,.1.961 

, . • , Bombay, Village P.anchayat ·, . 
Act,-.1958, •. . 

,:he rese.rvaticin Policy in,a,11 the abov_e Acts.1s uniform and. apphcable'to .all Panchayats and 
Municipalities,'. . .•.. , ... _... . · , · . :· • . , .. , . . · 1 

• 

Actual seatfixatlon for various categories under.reservation 
The seats for Scheduled,Castes.i;hall ~e calculated by the formula given below:-

, , ;- ~ ·. ~- ,:. ·;,·, .,,, .. 
• • ! . -

-Total number of seats.x SC population 
·· SC =·. '------- . . . 

. . .-. , TotalPopulation,. 
Sears for Scheduled Tribes shall be calculated as under:-

ST= 
Total number of seats x ST population 

Total Population 

Seats for the Backward Class of Citizens-shall be· ~alc.ulated as ·under:
Total number of seats x 27 

sec =. --·------_,;,~ 
_ 100, 

Seats for Women to be calculated as under:- · 
Total number of seats 

3 
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The procedure of actually reserving the seats. for Scheduled Castes,. Scheduled. Tribes, 
•• - • • - • ._.,. • ' - < • • ' .... ~ ,! 

bac!t}Yard Class of Citizens a11d Women . _ · , . . ;, ,, 
• 

After the .number- of se~ts.ail1nissible 'to the.categories of:Sched~ied. Castes, ·scheduled 
Tribes/6ii'ckward Class ·of Citizens· and Women·'are calculatedanil the'.clelimitation draft is 

. prepared; the seats· are actually: reserved. in;the 
1
following manner:- -" -. - " ' , • . . 

~ ! :;,_, ,-·_. -,1 ~:·•' , ·.'" I •:-.-1•• .. _' , .. .' ,,._ • 'l · ' I• ,J-. '· ~--• · " 

• • 
1 

' ' ' "\ .: ' ' ', · ,,.. ';"' . _! '.,' . :' . • ... __ .l. •• • - ~ --.•· ~• 1 

i) 'The P.ercentage 'of poplilaUon' 9f Scheduled Castes. Bi' 9.C~(!dU!e~ _T~ibes from, ill:l'{t'ly formed 
_ electoral'ward~ is_cal¢ulated. •. .- , -: • - , • ,\ t -, -, . ,_'. ., . , _'._:,: :., -·r ... ,· ,'., ~.~:.;·,,, , · , 

ii)· Ta'iing· into consi~!io11; ,t~e· iil!l)1ber '.of,.sea_ls ,admi~sible to ,!h,e.};i,ch!!dUl!!cl .Castes and 
· Scheduled Tribes, "the wards· are reserve~ tieginnirfg'. frorri the·' tiigl\est, percerilage of 

,· • • _ .., •.•.:;, ,";•1,_,,- • ,•.. . IJ l , • •• • •, ' 

Scheduled Caste in descending manner. The _same, procedure 1s adopled for .. Scheduled 
g Tribes_ 

1
W~E!re the ward, which . Iii!~ ,highes!:p~rcenta.~e of ~c~,e9~1~~ !ribe 'is reser:ved for 

··scheduled Tribe and so on, depending on.th·e number of,'seats adm1ss1ble for each category. 
' • I • ·1 . ' • ! , , . • ' ' · ' ··, , ,, ''- ' ; \" ' . • , ' ' 

~i) ~7' '.'f~~P,f the !ptal :nurribe('o! ~eats ~r~ admissible for_ l;la~kwar,d, pass of._Cit_izens, These , 
wards· are:reserved'by _drawing lots.,,So-alsc;i.J/3_of total_11u,mbe_r of S!la\s. anueserved for 
womeriwhich aie also re'serve'd;by drawin'g lots. '·. '· ·' ''. .' · · '. :· ·;---;:• · ';· -·: , 

iv) Reservation of:'wards for' Scheduiecr 'caste;. Schedi:iled "Tribe' Bi Backward- Class' of ·Citizen 
•· _ • , •. J •· • • I •· I• - ', "••- -, r · - · 1 , -- • - , 

Women is done [n the following mannflr, 'in \ti~ preseoce of the re~ident~ oq~at area, Initially, 
the lots are drawn froiil amongst .ttie· wards' whicfi''!ire reservfJ'd :for" Schedule_d' Caste for 
reserving seats from Scheduled Caste Wom~n. Tnen the lots are· drawn from amongst the 
seats reserved for Sche9uled .Tribes only for reservir:ig seats for Scheduled Tribe Women. 
Thereafter, from the remaining wards the lots. are drawn for Backward Class of Citizen 
(Women). The·se·ats-reserved for Scheduled Castfl (vV01T1en)·+·scheduled Tribe (Women)+ 
Backward Class o(Citizen ·(Women) are subtracted from the total number of seats reserved 

'for Women. So that the remaining number of seats are re'se,:ved for general wo·men 
category. Hence, the seats for general Women are· reserved by.i:lrawing .lots .from amongst 
the. wards which remain after reserving the seats for Scheduled ·caste, ,Scheduled Tribe and 
Backward Class of Citizens. · 

·This proced~re is adopted for actually reserving seats in, ttie elections of Panchayats and 
Municip<\lities.' After showing reservation of each ward, if any, th';l draft delimitati~n order is 
published for calling suggestions/objections from residents of !he area. • 

The experiences of the· State Elections Commission in im.plementation of Reservation 
policy 

1) ' · The number 9f members of the Panch·ayat Samitis, Zill<! Parishads, Municipal Councils or 
Municipal Corporations is determined on thfl basis of p'opulalion except ·in the case of 
Greater Bombay Municipal Corporation and• the City of. Nagpur Corporation in respect of 
which there. is a fixed number of seats·. Accordingly, the area of a Panchay·at or a 
Municipality is delimited. If at any time, the State legislature alters the criteria of 
population of determination-of number of•members of-Councillors, resulting into increase 
or decrease of such or Councillors, it would :naturally. alter the boundaries and also the 
number of wards while delimiting 'the ·Panchayat- or a Municipal' area at the time oi next 
general election.- If such a situation arises, then although the Constitution provides for , 
-allotment of reserved seats by 'rotation to different consmu~ncies in Panchayat _or 
Municipality. It. would be difficult to bring about such rotation .. 1-jence, it is seen that the 
rotation cann'ot be followed when there is fresh delimitation. · 

. 2) In case of Village Panchayats, it is found that at the time of. Census, people give incorrect 
information to the census regarding their caste e.g. -the people belonging to .Koli 

· _Community at the lime of census say that,they,pelong to Mahadeo Koli C:,ommunity which 
falls under the Sch_eduled Tribe C?tegory. Hence, as per the census figures, ,the 
-population of Koli Commuriity is shown •under the Scheduled Tribe population. On the 
basis of thal population, seats are reserved ·for Scheduled.Tribes. But it is found at ihe 

•. ,, .. 
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-_,,..,. ... ,. ,.::._.i-'·-• .. -, ~ ...... -, f ••• -., ~--.--J .. ,a:11 .• •, ,-\11,••'" "<"'"' ··~••'"';•:._~,. .-~,~~-•'-, .• .,. .'.£'t -,<'1••· .......... r•·· .·rt. ·'· ., . H' li"lil_'pfelei:tions tharpeople'beloriging' to Koli C~_rn~~nityf~!I '.~-gilf th_e c;ast~.C!'~~~t~ 
. of ScheduledTribe. As a result, the seats reserved for Scheduled Tribes remain·vacant. 
· The State Election Commission declares ,bye-elections .from time, to time but since no 

C populilliori '.ofSclliidulecf Tribe exists: in"ttie "vitiage;-''t11~' seats''remain \iacarii; in .such 
•.,,. ., ~ .... ·,, '!',..-. 1,-,.r: ,·~-•,·s . , ""."1'· , •. • , ••n -r, · - . ., ;._.-, - , ,,; ••· , .. · . ,...,.,, 

,. · · cases, if the vacant seats are more than '50 % then the Village Panchayat 1s not deemed • ,. •· . :--,,;, .r ;:i, ~-· ri. r,", ;',.·,· .· .. 'l- ,..,. ··, •; ,-. •, -1 - • 

to·•be -established. as per the prov1s1ons of'Bombay· Village Panchayat Act, 1958. To 
overcome- this difficulty, the State Election Commission has proposed an Amendment to •.•• ,. 1 •1·-•-:Jl'I',-''·••••· ..,,.,.,.,-·,-·., •.. ,.- ., ... ,•1•:-,- ,·_.•JI.: . .__,, .. ;,;,,,, 

·, · ' the election rules so·that'if it is found. after three consecutive elections that ttie pop_ulation 
of certain caste.is not available and no nominations are. r.eceived.fCJr ·a particular-ciitegory, 

'"ofreseiValior\"ihe~ such seals shall iie:resetv~d for'the. remairiin'g categories tiy'drawing 
l ',• •,-,,._,.,. '· ,._., :.t·' ,,;::•,' ·r,., ·,_-, !tHi·•·•' ;,,,_·1·'•• '•. •.,,..- -; - .. '.:.1'~!• '· - •• t.. ,...,, '\,,.• 

·_.- of.lots. lt'itJs found that:no'population·'of ailY, cateQQry e_xists in_ the·vmage, ,theii.i;uch 
._,i_ ;:,.• •. -~., -.. •,,1., ,· ,·.,t >11.•~ ., •· • ·, - , : -., .~-... , .. r,.;:,,~ .. ••.~ 

· --~_seatsshiill~~tt4:1_at~~;~~Jmreservegs~ats,._.,. ,: , ., ,': .,,·. :: ., ,;,, . .i.cc1:: 
3. ' ,. Jt_ i!I :~Omj!llllJE!i;:!o,!1?,~, th,a!,'N9!1)~n, of ;91~rtaan0 cmego_ry, of .~e~ervat'.O[\ ,i!Cl _pot <;~pt~st% 

elE1ctions an~ !!\JCh_ ~~!I!~ . r!'IT)a1n ,vacant, To avo1i! ,li1s, coritmgency, .!/1e. _ Sta\e. ,El11et1~n. 
qollJ!."]s~io'~ -~~s.:pr9p(i~l\\l'!il:n iir~angelT)~~P~Jhe illec,licil) :flll~~ .mar if.f,e}i~,. ~e~e~~-d for• 

· certain categones of Women are not filled up then such.seats shall be made available to 
""" ., ,,th~,m!ile P.~a;,5!WS of t,~at.,9:i\egory~!1:~· ,(~~.al~"r~-~~r?,~-~;f9.r ss~~a.uie._Caste~ ViJqr(i~:n:ar1:; 

not filled up, !lien the seats shall ·be made available for ,Scliedulea ·Caste (General) so . 
\• '; • ' ' . •>,: . .•: , · ' ' -,. • •" , . ' . •·• ·• , .. f• I ' • ' ' ; • . L . 1 I'•'· .,. ,· '•, ' J '1 .._,' • ·' '•j ' - · 

_; that !ii Sche~ule_d c~!ite mate _vmo)li_~~ w~l.b~,a~te t?•~n11:1st the elec;~io~s,_. , ; ,.::: ~ : 

. ,: • - • "i 
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: :-- Annexure 2;'1 
[SelrPar,i·2,10(a)) 

LOCAL GOVERNMENT LIST .. - ··· :' ,::· .. ·.- :-. ', v:"L,, -,·mo. 'c' . --,. 
(Common·scltedule_ oJ funct!ol'.1sJor. P.anchayats.and Nagar.Panchayats) ;,-· _ ·· ', r· · 

r.y~-: _.-·;r-; : : :<~" .~ -. l1-.:·/·'.r:: ,,,:,'i ~_.) , p .. ;_;-, :/ :~·,.: ·-:•:-:.:~ :< ·,1\•r.c.1:••:, ;_• ;~ ._- -·: • :::-\,'., • ·\-:. 
For some of'.the following· items, th_e States ·and the panchayats/ Nagar,,F.!allika~;,can; have, 
concurre'nt_Jurisdiction.. : · . . , · .. · · , ·. . . · 

.•... ,::. •1',:•· :.;,•· .. :11, ''!' t;,,'.i(t'.. \.-~'··1~! • .-:~::·: ... },!'W_:-,1,V.t1;:;~-."ir.D'~..:.-·::;,.;q-__ .·;\• 
1. Agriculture, including agric1Jlturatextension and res~arch,: ·,c, t;,, :_:: ·,r:,• . .,~nr' ,-.,,:-, ., ,-
2. Mirier Irrigation, water management and watershed dev~lopm_1mt. ,_ ... f •,,• io ·i;r ,,,- :, -·r: · 1 ;,, s 
3. Animal husbandry, dairying and·poultry. , - ., .:;_c:,,, ,·.-.,;uJ, '.::,:-: :' . .-,,c 1 / .. 
4. Fisherie,s. . . -_. . . · ,I:,~ . , ·. :, 

5. ,Cattleponds;·preventionofcrueltytoaniinals,,, ;; .. ,: .. ·i;,_-,,,,,.,. :,~'--:-,L--.-,,-,,~••, .. :·,· 
• • f 

. 6. So<:ialf~restry, f~rm forestry _andf.~ryan_.f<ml.!ltry; _,' 01:-; ~-;:,-~'-: ~" ,,~- 1·> ,;:,-,_~-,r> __ :,,.:, ': _'. : I 

7. : Minor foriist produce. · · · . · . · ' · . · , - · - , 
. 8.,H:uel and,fodder:-.i~ .. , , .. ;_.,~, .:· ~ .. ,i . ·, ''11: n·~~;·-.{· ~:1,1 •.• ;•/·.·r .b " . ._;;:.,,','· L"'rt_, t·~, .,}·',, ~. '· · 
.. r, .~.; ·11~·:-:1,t'" '.•'- ···~·· ':.~i:r:.; ~-~·- ~,·1-·-._>"I. .-;1:...11,_f:·:.·.-.. ~,..,•-·· 

· 9. Land improvement, Implementation of :Iand _reforms; 'land· -consolidation· and, soil . 
cons'er'Vation · ' · . · ·t , , i,;: i' • .}-, ·, · · · · -.··- · .: ~ ·~t·t·, 1 -· ··r ... -- ..... ··: ,\·. ' .. · •. 

, , •• r;i:, .h -.,~, .• ,, • ;,: .~:•._.•,:··~,- ·: ,~-,·-~:·, · .. '.:. ·, 
. ,, i!"::r,,,,;_t},.f,,~,..r·.-~-1 .. 1. 

, _10.H~u~il)g, ,'. _i,\:,; ,, _· · -,_ ,•, -";;., , r.- i ,'.::_-~;;-;;;~:ii:;f:,;;'·,~;,/~\ i:: _ 
·, 11. ~1)1a_ll 1$~I_eind_us_tri~s,cincludiilg fo.od proc!lssi119 industries,',, r.,i:, :.~,_. ... -:•. ,,,.- ,- , t .:"-' ·, 

·12. Ktiildi; village-and cottage industries., .. ; ... ,,, ,'.'],:'.. :,I,'- y, . · .. 'i ),t; '"L '·~ - _r, ci i,i·,, .-~: 
\ • , . > • . • • I '. , >- J. • • , ' • 

, , 1 ~- Re11ulati,on of slaughter houses and tanneri!ls. /:,_,',. -,·: ,, ·1. ~; ;., , :,; .. -.", ·;- .i·"' :. ••c.·._,. u ',,, • 
.14:Licensi,ig of dangerous and offensiv.e trade. :<-\·. 1 .'1 ,-,, .: '" , '·. •· .. :,:,, : , " , : ,. ~ 1,., ... • 

, ',, . ·' ' · · , ·:, ' ' ,- · ,' · · , · ,_;;.,L:ii-'11.1,: dt-~ ,:· . , rr.; • -:~' ,~ 

; · ·. 1.5: P)anrii_ng for _13C,~11f?mic ?~~ §9fial dev_eloprnen~-:,,,. ,., •,,.•,::f 1 .. ', ,r:. f ,-1• ;,r n.; ... ,,,_, 
16:Townandcouiltry·planning .. ·' ·... ;: ',·.·h•:·,•-.:',:-, i':' 0 ',c-~,•, 
'1.7:Regulation9f la11dfuse and.cpnstrl!ction.of'buildings:' :~;_ .'a>:;·,, ~-•S' 1~ ,, -:· -:, ,', · --- ·~-: . , 

·.·: ·_,..., _--.. ~il",P,:;(.·, ,;-.,.·.t:;. ·-"i:'.::,~ ... :--:-• ... r.••<:·;';n .. '.-:;. ·-f\~'.i° ,_i[•,.··rf~'"<"1~0. ·:_;' ~- .. 1,·1 .;-; 

18. Water·in,clui:tin~ Y!ar~r,~uJ?ply _f~r ~om_e~tic;.;ir:i~~strial ,an,d,:c9mrnercial,pu~os~s. ,;" , _.; 
1 ~,-,Roads, 9ull(ef:!.~. bq~g~s. femes, water:v,,ays,ar,d.othe~-m.ea11s:of,commumcat1on. 7- ·,., · , 

20. Ele~triijcation, ind!J,ding.distribution of electricity, , ! _; ·, ·. _·· : ·.: ··, . ·,: r•~·r,, ,, :,·. 
_21., Setting·up micro powerprojec_ts and distribution.' ;- · · ,,: ,,,·'-.i1·,, -. __ r . ,,:, -., -,.,,,-,. ;-,-
22. Non-coriventional)energy sources. . , _ ·. \'i;: , . :' . ; : . , - . , ... ·. 
_23 . .Pyblic ~ealth ~rid: sa_nitatiori', conservancy am/ :solid .w~·~te,-m~na11~rnent. ~-'" ,, - · : . ·-·- · 
24.1:/;lo~pital~;;·l)rifmlf'Y., healm -.1centres;·'disp¥nsarie~:.-;matertj!ty;; hO!lleSr.tan!l <:hild .,welfare. 
· centres. · . · ". ... · .1 !~: · .. , · -~ ·· , 

. 25. Health educi!tion• programl)leS and preyentivJ meas'u'res,'in~ludi~g vaccination against 
epidemic·diseases.' ·. , . . • · , : ; · , · ·· · · • ., . 

. -, · 2a. Education, includ)r,g pril'(lary"arid secondary,scMoolf 
' 27. Technical training and vocational education. ·.,:, ,,, " '' 
. 28. Adult ancfnori-iormal education. . ' · '/,): ; '' \ . 
. 29. Fire Services: -; :: ' ·: . :: ~-I • 1 

: ' ! ,, ,· ':' , • '.. ' . ' - • 1, ' ' ' . . ·- • , . 

30. Proviiiion of am,enities· Jln_d facilities· such as parks,.gardensi playgrounds, street lighting, 
parking lots, bus stops and public.conveniences: ·. · · , . 

'31. Burials and buriai 'groimds;· cremations; crematiori grounds and, electric crematoriums. 
32. Markets and fairs.' ·,' ' ·, 
33. Libraries ~nd•l'(lu~eums. : ',:; 
34. Cultural activities;• 
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, 3,q. J!il!i!iITl!lges. _ -
36.,F.amily,welfal:e. 
3'?. Women.and child d8velopment£.: :.~• _-;~ ·.:··::· ., .; ·,:• :._ ·; ·, ._ 
38. Social weff!!_re;:inclu~i_!lg~~f.!re•ofJl}_e_handi!,!3ppeil~aiiJ!'mEil)taliyJetarded:{ ·· ~-- ~:' 
39. 1/1/elfare ·of the· weaker sections,'· and' in_ particular, of the Scheduled Castes and the 

. t·. ·,.Scheduled•Tribes_;,- ,: 7 _.._-, >~~:.·,,..:. -.n1 .:i.-,J ~°?.f.: ... .:: •-11 ;? • ~;;'ij;.,r.:i.:c:, ·-·::. ·: ·h 

. 40: Protection of environment ~nd promotion of!='coioglcal aspects, and heritage 
41.Slumlmprovementand.upgradation:--,i· ·_,,. ,:·"._. · • ,,:-. - ·,·-, ', ..... , -· ,,, 
42. Poverty alleviation prograrririlli. ': '-·- - -· • . - -- - - , --• 1 

43. Public distribution system. " ·' · ·- , ,,· ' '• · '· ···' -
\ -

44. Maintenance of community assets. 

45. ,Vifal statistics including registration of births ar\d cleaths.· ·; <· , ·, ·' - .,. • ' 
• • l ' ! . ,~ p .I "i ~ ,:,' -, s ' .: 

- ,L 

In addition to the above,.the following items frorh the existing Lisi II (Statel.ist),Sched-ule 7 
may be added to th_: Local G~ver:nment List with foncurrent j~:'.~_di_ction with the_S~~te~:) ; · . 

46. Regulaljon of mines and mineral development. - · · ·-; ',; 
47. Taxes on agricultural income: '. 
48. La~d,. i.e. right in or· over land, land tenures, collection of rents, and tenures, t~nsfer'an'd 

alienation of agricultural land. I 
49. Land revenue, collection of revenue; the maintenarfoe ofland:reciords,. survey for.revenu_e 

purposes and. records ofrights, and aliel)atfori of revenues~• ·. · · ·. -- , .. •-' -, _ · · · 
50.: Duties. in respect of. succe~sion to agricultural\land.i:· ·- . · '''-· · .F. _,.-'' • ' 

51.EStatedutyinrespectofagriculturalland. _,(",' · ,,,,, -, :, . _,,,_ ,,_·•;,·: 
52: Taxes on larids and buildings. , ! , _ , . 
53. Taxes on mineral rights .subject to any limitations irtiposea by ·parliament by la\Y relating 

to mineral·dev:elopment. . i --- ·· .;,_,_ · ',: . ' .. :~ 
54.-Taxes on entry of goods into a local area for'consumption,-u'se or sale therein:· ' , ,,,-
55iTaxes on advertisement other than advertisements published in the newspapers. 

- 56.'Taxes on goods and passengers:carties by'rciaa or on iniand·wate'rwilyf!. ·. , - · _ 
57:, Taxes .on·. vehicles: .whether mechanically- propelled ot no( suitable for u·se ori roa'ds,'. 

•including tramcars. . · ,.· , ,(: " - ·•i:c- -;-··,_ ; · . -·- ' - . ; ·- · : - .· : 
. 58. Taxes on animals and boats. 1, • ,,-.,- ,;,,. o·•ao"' _. "·' - ,·.,,,. - -.-: ff - • 
59. Tplls. · _ · I · . · -· -, t, , ,, ; ·:_- · - " 

60. Taxes on. profession, trades, calling and empl9yments,,, · · · ' ,_-, 
6_1-,Taxes on luxuries, including.taxes on-entertail)ment;:arilusements1 lietti/i~fand gambling. 

( . . . 
' " 

r, ~ ,,; : . : -
/ . , t-" ·1 ,::,•i-. :; .· ·.: .. 

·; ,: ·,~' 1:::: ·1 ,: r 

,. hi·.,, ·.,/~3::-:-·~, .. ;.~ -~: ·;-· ,· -~-j~ 

'J : •• _-/:., --~ ,. :.:~.:. { -:: J~-:·j 

, ... ' 

,, 



. ,. Property Tax to Mu'nicipal Revenue.: . 

Annexure 2,2 
[See Para 2.20(e)) 

~~'S>~-ilo:'11!'11til~Jpal.~11",tf,) lP~r~aP.!ti(~r.i:ipilrty :r~l~l}li<J{ ~~n~:.- ·· -~11~-s1 ..... ,'"'~;~,,1;·~~-~~~'>w.•fll~~ :·ri~<~i~R#~~--;-~l"f,~~Fi/Z;\D,l\::/-I:~~;11}~p~f~ 
;.i,ya+'R,-~; evenue.-.Ytoc!'t,. ----~~1~ J~-' .,1J;,-i ~-i.,l):;r,.3$",,,;,e.-·$+;;.:ti,),.,...,.,+-; .-,, .. ;;,_.n ... ,,,, ............ , ,-(~', . . 

.. 
1992/93 1997/98 ' 1992/93 . 1997/98-. . 

Andhra Pradesh 35.27 '" 34.54 86.94 141-.79 
Assam . 20.65 14.72 9.52 11.75 
Bihar 28.10 .. " 26.11 12.00 29.53 
Gularat 20.21. - 23.46" 77,19 165.97 
Harvana ' 11.72 11.41 '44.41 60.60 
Kamataka 18.62 15.10 37.17 57.62 
Kerala ' 27.47 . ' 22.78 42.41 62;74 
Madhva Pradesh. · 12.69 9.85. 22.82 

. 

29.64' 
Maharashtra 8.68 7.65 83.34 146.64 
Orlssa 1.06 r 1.10 2.05 2.54 '· 

Puniab 7.67 5.14 19.83 25.06 
. Ralasthan· . . 4.96 •, 6.28. 13.58 30.10 . 
Tamil Nadu 39.99 20.84 86.32 88.43 
Uttar Pradesh . 12.78 ' 12.14 21.65 . 27.33 
WestBenaal 33.39 . 36.30. 132-.50 206.30 
Hlrriachal Pradesh 38.06 : 15.27 . 

208.89 237.41 
Manlnur 0.35 2.08 .. 0.22 2.23 
Meahalava: · 16.85 19.00 . 37.41 51.09 
Trlnura 42.54 . 27.31 16.57 27.69 
• . ; 14.7.4 12.87 · 65.79 105.68, 

• The Government of Pun Jab · has · recently abolished the levy of taxes on domestic . ' ' ., . - . -
propei:ties. In Imphal (Manipur),' property taxes are levied in only two wards of the city. ' . . ' . ' 
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1. Introduction H • • :-

1 .. 1 · The Cantonments as local·self-government organizations•have always,rema.i,ned a puzzle. The 
army needs·1t-but at the same time would like.to be rid of it but_.for the interest In. the land resourc\)s. 
The civilian population wants to· be in it but ls uncertain a.bout ~eir status ·and their future. The 
Cantonments· Act,· ,1924- Is ··a, model municipal .Act but, in 1 its irpplementatiqn, · ~ecentralization . and 
demcicratifnorms·are largely'compromised: because. of the status ot)he-citizen, \Vh!l. qccupies the· 
property· only as a licensee ·of ·-!he .Government. ,Land a!Jin.inistratLqn and municipal ag,m,inistration 
ovetlap'and·lose their identities as·such. • · .,; . , - · . . :.:; ; i .. ·• · .. 

. I • • ·' • ' 

1.2 The history of Cantonments started with land admini,stration for•quartering the troops. Housing 
was the core objective. In due passage of time housing itself attracted the civil. popul,:i.t/on,to resid!=l in 
the Cantonments and the economic spin•offs attracted other activities. T~e bazaar area was re~ognized 
and the an·atomy ·of, the Cantonment-got• clearly defined with .military,,the bungalow and civil areas 
clearly defined:· , •. · ·,:·· . ::. : :· · , · • · : • .· ·. ·: ·;·· • · · . · . · 

. ,,I••: 1;•,•.,••:.--r •-•-",.1•r•.• j•• • • ·, ,••' ,.1,._• , . 

1 :a, · "'' The·peacef~I C<i-e~ist~nc~. of an, alien-army ~~d a rul!!d,!=i~ii:'popu'iati9n_. br9ug\it)n ~e~itatirigly 
local self0government concepts and practices into Cantonment administration. 'The military's presence 
being the hallmark brought this· under the jurisdiction of .the Union even though initial!{ the 
administfation·was·paifofthe·army·headq_uarters,under•the <;lMGs b,anc!). ,-r:·; " ... ·: , _· . 

• ~ ;• • .. i. _•. !j.' i· .. - ' •. j-•• •:','. •~.,; • •!,~-- :':,- , ... , .. ·.-' JI~•;·; :•i.~•;-",i,;..;'.:J•·••~•• .' '·1, l. ,' 

· 1.4 .. · With the dawn :of:independence, aspirations ,for further democ_rat\;<1!i~n. ,:ind -~!=lcentr!llization 
:were aired but-the,insistence of civil population ,to; live •in; a ,canto.nment: and yet, have the b.eri11fifs. of 
total'local ·self-government resulted in:half-hearted.attempts and-cosmetic changes. The administration 
remained bureaucratic and over centralized;with' a ,seyere ~angqxer cii,i~i--~rf1iy's"~uP,erlo_ri!Y, onhe 

:BritiSh"day·s: · ·•: _. :.·•·,·::- ··,··:-f, ., ,::. ···t •, •. :.~ •. ~• --- .•. ,•r --,,.·.• •... :·· • 
- • "J • ' ' ' '·~•·· ' 

· 1.5 The changed scenario brought out by ttie 73rd and.14th amendments of the Constitution has 
necessitated· a 'de=novo··1ook ·into·.the, coloniiJI. Jurassic'.park Jor: ~ef9i:n:i~. arJ\i:_updating. to ~atisfy the 

, ·. a·spiratio·ns'oMhe ·people which: are 'brought :out. of necessity, before various ju_dici_a_Uora 'as t_h~y. cou@- • 
not get their redressals from an over centralized Ministry and the comn]and, he!lgqu;;irters whq h9ld th~ 
discretion on vital' matters· on self-government and seldom exercise it in favour of the citizen. The 
residents of the Cantonments cannot access development funds because the,Ministry.of,Defence and 

' • • ~ ,... ' > - ' • '•-<I••.. . • 
the army are in the non-plan sector. The State Governments do not share their resources even though 
itis allocated oiFa population.liasis.· "-'' · _ .• , .. .- • .. -:. ·· ,:· ,.t .• ,.· ,., ... ·:. · , -,, 1 , 

. ~ J,.n_•, ·: ... , .. , .... '. ~:. 1· ·~ '1. ,-. "'1;~.-2 ' ·., 1:, :-,:rr;f ,' ,J~] ;ii";J .,_i\:. ·.• ,·.: : ~ 
1.6 · ·N'new 'dimerision'to the problem' is, the number, of, €antonmel)t, staticm~• ~ha/ .. ha~~ c:9,me .• up 
whose st!ltus is yet undefined. As local self-goverriment is ·,the prerogative.:of,th_e. S.!!lte G9}1ernrT!~nts 
and the Con.~titutional amen¢!!1ents making no exc:;eptiohs·_in their. favour they have to be ·delimited 
uoder the !flilnicipalities · oi- h'ave•·tci'·choose the Cantonm.ent.,op\iori,,,~emaihi.ng;irJ\;Uli!teq .,from ll)e 

· people··arid· locaFself-goverr,riient, is: not/advisable· iri,the ·modem,.days;of,l]urn.an: righ/s, :JoVf ,in!ensive 
· warfare ~it!'lin•'our boundaries,· cross,.borderi terrorism and .militancy in-whi~~- \he,:effi~\enc:;y a.nd _the 
morale ·_of the army' its~_lf depends on the, empathy, m4tual understanging' ~nd! tesp_ect ;of t~!=l, pe,ople. of 
India. Thei!ratio·nal optiori seerris to be to adopt the Cantonment,model;,. •.-:· .,,·. ,., , ,,. ' ,, ,; ' , . ~ r • ·- .._ . ' '· ~ 

CJ . •r:, ·i: •~; J-,•, .. ; l ,·_, ::!'1 .,c•I •f~' :,•, 
,c1,7 The paper attempts -to prescribe the outlines of a. model .after· tracing a history 'of the 
' developrrients ~f t\!,e,-~antoriments;.the,:legal ·lacunae, ·,the. necessity f~(refci,rm_s -iri, tti,e.,constitutioni(I) 
_ context ahd 'prescwie a 0local:self-government model fa,the,plan sector:wher.e fµ_nd.fl<!Vf mi(IY,:no! be 

• • 
1·re~trictf1(1;'with''ari· 'adniinistratiye structure which .will •give ful]'.'sc;ope,for;decent~alization, ,~evolution .and 
'development wi!lh:ipti!Tlill' aiicf adequate safeguards.for the health,: welfare and .discipline ,cif ,th.e al!!ly, 

'As,.Pet~r Druckei''said "Governments never,abandomliut,seldom'Jnnov!lte'.'.· The attempt,heie is}o 
inn'ovate\11itholii°abandoriirig;· 1 •., ·0 •• ·,, "]°i 1··. ';-," i .-,. :<· ·,·.;' .-.. : .,.,. ·: .,., , .. _ , • c: :, · · 
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2. Cantonments during Brltls_h period 

2.1 : Local self-gov:e,;inent in Cilritonmentirls. thli culmination of the.dem~tic aspii:ati~nirinherent 
in· ihe 'organlc·growlh of any inJitlMlon In a -functiohal,society. But the evolutionary process was fitful 
shifting and vaporous. · Histoiically, ·the Gahtonmentin.vere ·places, where the anny :of -a colonial 
government had·to' be exclusively cjiiartered in an effort to,kee·p the·annedJorces totally in!lulated fro.m 
the: ruled: ·' The. civilian· elemerif was totally absent because , of -the colonial necessity .. , , Can_tcinmerit 
mearit' quarter· assigned. for lodging troops;·,a, permanent, military ,station qreated, by -the Brjtish 
Govemment In India for the location of military fonnation away from the. civilian towns ins_ulated from the 
Indian Nationalist influences. . · . · . ; · · 

I ! ',.' • ~ :~ ' ,; 

3._Deflnltlons·oiCantoninent , . .. •.·,. • .. _., 
_,1· ·~, ,,•·.:-:,- ,J :. 'I, ,.· L ' ' ,, -> ~ .... ··~ ~ ;· ,. . ·,·,.-..it 

3.1 · 'The Commarider-in:Chiefs·_general,ord~r: dated 31-.7-1856 States that no-persons except . 
military officers, soldl!!rs and their .followers belonging to a force at a station can, of, right, occupy 
houses In a Cantonment but every desire Is fo be shown to accommodate officers in public service 
whose" iluty' requires' !heiir·to lilie In or n·ear a ·Cantonment ilnd, other. ·persons"of. irreproachabie 
characterimifcoridUcl 'Y ,·,,;:• ', , .. , •. ,, '•·, .:•,· .·, ,: ·,.,- i 

~ ' • ,.'.p. s,. • :, , ·: • '•, . ..._l _I ~ I , I. • . 
• V . ' , •· .• ii' .-,": ~ , • ;,. . . !: ,' -.'; : : j 

3.2 The regulations and ordei:s·for·the army:of the•Mildras.Prei;idency, ·,1876j1citoes_'the sa1T1e 1n 
· stiiting ·"ati "!llitary Cani11n111erit Is as Its definition implies a locality set apart primarily for ·military and 

meilicaf officers,:'Chaplains/! soldiers, European arid East' lndian'-subordinates. and. their, families .for. · 
·w11#m· houJies' situated are liy piioiity of rightavailable. Tliis, however,. (s not to. interfere .with gentlell'!~.n · 
of the•coveriariteil civil service as regards:hollses usually occupied by them in military CantQ[l1T1ents7. 
lri· 1880;..'civlf ahd political officers'iand PWD'i:arJd: RAILWAY officers were permitted to :reside in 
Cantonments as· a matter of 'Indulgence' in· public i,nterest,subject of course !o the pi:iority rights of the 

~~·,; __ .,· •. r1·: .. :;1_;\· •1 ... •'"11-r, ·.-~; --.• 1:"-;.~j,'l1.i:., ..• _- ·'-.''',, ;·.· ... ::.'., ,,..,- ,"ir,I· 

,~:a .1 ,::•I.Iii such a·situatiori,-occupation ·and,l!dni)nistrajio'n,of landwas;of:, primary:importaQ~ alJd:rules 
'and regulationii' were 'made in',the context of allotmeht,iln'd occupation,of·land, trans(er,' grant,.~tc. within 
ff!eriiilita!}'·populatio1flo~tedthereln.··. · · '' _... ..,f-·. · .: . .• .. :: .• ,, ..• 
:•• . _;; ~, •~,i1' ~'i ~J_,'"ft,"', " ,:l ·• ,,. ••' 

1
,! , ~J'"" ·, ;• •>•, • I 

4:-Hlstoricalierapei:tlve ·; · . ,:, : ,: · .· ·.c · -· • ,. 
1

1
-', ,=1.:·:)·,,.~,- :,·~-•--.,_ :··!•_ '•'_ • .•- .. ,1 •• _:·t- .,_ :.·•· .... ·•:..::.:•,:-··· :, : . ,,, .. -

4.1 , •. The first three Cantonments were constitut!l~ in. the 17th century·- Barrackpore i.!l •Benga_l i:in,d 
Danapore In Bihar In 1765 and St. Thomas Mount 'in -Madras in 1774. The other Cantonments came 
·1iito being ·lh: 'thi{191!> · ceritury·iwt1en·. anriy of, the, Easti:lndia Company and. ll!ter Britistf: India· troops 
acquired iiiist tracts of land by•i:ohquest or exchange'.'.·1s;-. ·,,,· _;·, · '. , .. ; .. ,,: · . . , ·, . . '. · . :. ,. ... : , · 
... ·,1,?i:' ·•,t.:1~.!:;1~:-., ~.,..,: ·.·•·--i.;,,:-·-i - ·,1 .. '-.J.\., .... :,_ ;- :.,.,,. ~ - . ~·- •. ,·~ - : _ ·1 

'•fl! C • ;As'housii\~;was'tlie main concem:and ia~d.iv~s,~o_:~o~~trai~t. but finance~ai,.tiie )!l~ds ,Ylcif~ 
allotted on grants freely transferable from:one. military officer to,anojherfor i:qns_tru~on;!)f l)oiJ~~~--· _The 
· gfafits were· I!!· today's Jurisprudenc:4:1 ,lic;en'ces wlti1 ,an, inte!es~: pn l!lnd]. •The :grai:its were ,sullje~t ,to two 

. 'essential condltiorfs·viz. tlfe laridrislth!'::property.of!!Je G_overnment and,J!1ey .are r~spmabl~ for.military. 
purposes, as and when required_:i'l'~e ·applicationsiwere·processed in·.the,QMG!s .b~!)cll ~md,.the grarit. 
was given by the Government of India, . · · · · · · ·: · .. 

• (;'", 

0 

"'1•• ,;-_• .:•:••--;,• •. •--.'-;
1
1: \::•--: .:i,.'• c 1

",. :•'•~- ,;- ~ ~••,~~ .''-"(,,,;,••• •,•\•• ,';:•: ••:,b 
~4.3 .- ' lniti11Hyi \he,1owriership aiid,thereafter transfers,were 1co(l,~ned:strictiy to Amly°,p~rs!lnf18,l._'ariil' 
~eir c_iimp fo_llciwe!5,'.lh i:ourse:of tinie;, lndlari'nativ~s were,allow~d t<>, acqui(e.the•Qi:,!nts. · , :. •,, ,.,.:: 

- · 4:4 ·,.. ·,when the Cantonment:code•,(rule) was. enacted, the,leases ·granted-thereunder,were also.con 
. 'resum11ble'teru.ires:ihough other salient fearures'of•a modem lease.also.found a-place: As the.total land 
'·irrC:antonments•ls owned·by-t!te:~ovemment oil these resumable tenures with,th~ miii~ary)iavlng·'a say 

. , on their user, the Cantonment civilians remained: first and fo,remost a liCEln~ee, a.nt! ,tl)~11 imly, civilians. 
• I \ ' 

,· 
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This situation continues so even on date. This ,status of ihe Cantonment civilians ,ties far reaching 
effects on issues of local s~lf-govemment, especially decentralization and devolution in Cantonments. · f 

5. Evolution of L_ocal Self-G.overnment in Cantonments 

p.1 From the ear1y·formation, the civi;·and municipal _administration of·these.Cantonments was 
kept the close preserve of imperialist administration: Altho4gh in the first half of the 19th cel)tUry, some 
sort of local government in towns was developed as a measure of decentralization in Cartonment 
towns which had a big population, the .civiliaris were continued to be treated as-army followers and were 
ruled and administered by military auihorities. During the later half qf :the century,;the Municipal Acts 
were enacted in the Presidencies and Provinces .of the then India._ Three Cantonments Acts, being 

. Bengal Act Xll, 1864, Madras Ac\ I of 1866,and Bombay Act II of-1867, were also enac!ed·vesting_ the 
_police adryiinistration of the Cantonment under the control of the Officer Commanding th11 S!ation. The 
post of. the.Cantonment ~agistrate i_ndepenqent of the District Magistrate anc! directly under t!Je control 
of the Officer Commanding the station was' the essential featur!l, He was also the judge of the small 
causes court and deputy- registrar. The -Qantonment administration was virtually a Jotal unit of 

· gpvemmen_~ under the Army. ·. , , .. : · · . . . . . . . 
5.2. . With Ribbon Reforms on- local' self-government, a consolidated Cantonment A9t )0()( of 1889 
was pas~ed for the whole of India which r11cagnized for the first .time the necessity of maintaining 
.special laws to replace the military administration: This Act was repealed by the Cantonment Act XV of 
1910 whic~ contained only 32 sections. The only municipal subjects it touched were the.taxation and 
Cantonment fund. All other matters were left to be regulated by the rules known as Cantonment Code, 
1912, The Cantonme_rit Committees constituted thepiunde[ were dominated by military nominees but 
for the firs\ time- Indian civilian nominated members were brought into -being._ This Act and the Code 
were in force when the First .World War, ended by ,the _,:reaty o_f Versail!es. , . , , .. 

. ' ' 
6. Post War ~cenario , 

I , ·, .! ,I ' , , . 

6.1 : · After the war was over, the pressure of the growing national forces resulted. in the passing of 
the G_overnment of India Act, 1919. On the liries'of Montague-Chell)1sford Reforms Scheryie,·l(!cal self
government in provinces were passed into the hands of elected ministers. But local self-government in_ 

. Cantonment areas, the· Constitution and· power within Cantonment authorities, ttie regulation of housing 
accommodation and the delimitation of such.areas as Cantonmenis remained a.Central subject. But in 
the Central Government, the· Cantonment administration continued'to form' pait of the Army depa'itment 
and ·not under the Government as such. · 

• ' ' • I 

-7. Civilian-unrest and the passing of th11 Cantonments Act -. . . ' -· ' .. ••I; ': • 

,• r • l • • ~ • • • -, 

'7,1 . In January 1919,,a'conference of civilian residents of Cantonments met·at Ambala under the 
chairmanship of oner late ;Diwan Lakshmi : Narain of Kamptee which gave birth· to the All India 

·. Cantonment Assoc.iation. , . Tti"is . new association. s~bmitted a memorandum . of reforms to the . 
Government. of India ari~- the . Comf"l)and-i~cChief. As a· ,result of: the popular. demand_ by the 
representatives of the·. Canton'rilent population, a departmental committee was appointed in October, 
1920 which. submitted its report.in December, 1920 .. On their recommendation, a regular Cantonment 

. reforms committee was'constituted in.January, 1921, with 4 official arid 4.non-official nominees from.the 
association_.· . Tiiis , c·9,i:i)i-n!ttee .. submitted its rep9rt in<_october, 1921. :. ·. ()n - the basis of the 
recommend<!!tion,_ the;. Cantonment House Accommoda_tion Act·- dealing., with the-, subject of 
accommpdatio~_of milita~•officers was first enacted, as.Act,IVof 19_23.,T-~is'more or les_s codified.and 
thereby repea!ed those _portions of GGOS dealing wit!i th!3 preemptive, right of the Army to ,take over 

· priv~te hou~es by right for ·ac9ommo_dating, their offi,cers but- provided for, a mar~ humane approach in 
depriving pnvat~ citizens of their houses and procedure for determining the rentals. · 
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7:2 · The second ·and· most 'important Bill,'namely;" !tie· Cantonment Bill;· to introduce locar'·self- · 
government-hi the ·cantonments·· which· contained:·substantial· civil population\- was placed befcife the 
legislature and the Cantonment Act, 1924 (2 of 1924) was enacted. The Bill at the time of introduction 
faced with serious objections that ii was introducing local self-government Ol)IY in name but 
concentrated the powers with the army. The administrative and executive mechanism was'fashioned in 
such a mann~r to keep the army superiority in Cantonment administration. The objections could not be 
pressed to ·re'alize· iffull'fledgecl local self0governriienf struciure for ca·ntonments because -of the threat 
of the· Withdrawal' of the 'Bill as- a wholei:•Therefore, with certain ·minor . rriodifications; the Bill was 

·. passed. ., · · . a .. 

8. Attempts at Deinocratisation· ·, 
• -~: I • 

·· 8.1 ,, 'An •attempt was"made iri 1935-36 ·in"the·Central Assembly'·by the' Cohgress'·Party"to"bring 
·municipal administration• of Cantonments oh· fully .deino'cfatic oasis buf·the pi-iv.ate amending Bil(failed. 
But, it did •achieve some ·measure of success,in removing certain obhcixiou( features as drafted by' the 
Government and enabled•the creation of Cantoiirrient Boards·even in' smaller Canionmerits. Since 
1935, no change worth ·rr1entioning·was· made in the Canfonmerits'/\ct; 1924 :except for-certain minor 
concessions towards democrsitization by bringing a parity in membersfii/i"-betweilri' the nominated 
members and the elected members and giving a certain amount of delegation to the civil area 

. committees. But these concessions were 'given as policy directions. '' "' lP' '- ._,_.: . '' ·, ·, ,.. • ' , • 
• ~ ', ' ' f. • ~~., ' ; ~ ·: ,,. ./ 1, , , ~ •• 

9.{ani:i 1Teni.i~es in· Cantonments 
,,. ' .J ' ~ ,.,,H < ' ·"•' -

9.1 Here, we have to· pause and take stock' of land tenu'res in the·Cantonment because of their 
impact on the municipal aaministration in Cahton·ments'. Tli'e Cantonment Magistrates who had lost the 

' ·position ifr1a power by tliese refci/ms'\vere abs'orbed asMilitaiy Eiitates'Officers and lhs(iectlng Officers 
(later on Deputy Directors) in tti'e"aorn'inistfativ~· hierarctiy:ana'e~acted'the land''adminisi'ration rules in 
such a manner ihat municipal administration in Cantonments was made secondary and subservient to 
land administration. The Cantonments, barring a, few in the Southern region, are o·ccupie8 territories 
and lands were and still remain the property of the' government. Most of them are held on old grants or 

·· either resumable tenures .. "l!efy few 'leases· nave' oeeri'-' granted · uri.der" the Cantonment Land 
· Admihistra!icifl Rules with secured ienures·: rviajority ofitne· population continue'to' be''j~st licensees. 

Local self-go\iernmerit was thu's rendered. adminlstraiivell/hugafory; as'1'1heni::um6er~d·residence·and 
owniiig·propeity in a··i'ocale are essential indibiltors o.f loi:'al,,.seJf,gove}~ment in municipal brganizations. 
Earlier even voting:rights in municipal-areas were•linkecFto ownership of property. ·· '• " · . 

- - ~ 1 f,,. JI·•,, 111 ~ !._,t••\;r;- ,f_'•' H,•l ' - , , l : '"\ ,1_;,' r_, • 

10. Post Independence development 

10.1 After the dawn of the Independence, 'fto-iftfempfw~ii rriade'io brinfttie''C~\itonmehis·in·turie 
with the spirit of the times or the principles 9f the local_,self~government. As per entry 3 of the Seventh 
Schedule to the Constitution 'of India; Parl)air\e_nt :is"the';'corrip~terit )egisl~ture to m<ike Jaws for 
delimitation of· Cafitoni'nerit areas, local'self-goveriirrierit iri'•such' areas',' the\:oni;iitution'aric powers •in 
such areas of Cantcfriiiieiit'authcirities'and the'regulation''of house accb\nmoaaiio'n lncluding''tt\e control 
of rents in such areas:Thus'Cantohments continue to be aUni6n{ist subject: "·~ ' 

. .· • .~'"l ,,,/ ·· .• ; ' 1;,. 'I •, • · I 

• • . • ., , .. ,• • . } • • ;, • , I . . I '' ·:;, - • 

10.2 · As a follow up of the resolution of Conference of local self-gover:Qmen!' M1msters held in August, 
1948, Govemmerif· constituted the Central Committee ori 'Caiiioriments;tci'exaniiiie 'fresfr'cieffrniialfon'of 
the 'Cantonment afeas and{fli'eidesirability 'bf amerii:ling tilii"<::anlo'iimehts'Acl:''1924: This ·c3hlmittee 

' ·wail'~~aded"by Shri S.K."P~tii' a~ Chairn\ari'aria'wiis packed with' offii:i~IJnernliers.>fii'&'/iurpose was 
. mairiJy :,tci rn'ake recomr/iijridatioliS for· 'excis,ipn' 1'of civif2areas •in Canfonments,:'As~a-'fesuii' oFthe 
,. aforesaid Govern'riierrf.decision';aficf tne 'Committee's repart:· civil'artas1 in'1six''Cantonmenis' riamely, 
· 'Agra, Ahmednagar, Allahabad, 'Va'ranasi, ·oelhi an'd jti~nsi''were'to'be~pa/tiy cut out. •'silt'a's popular ,/'"'\ 

· ':! -=-•:,'I'~ .- ~ t,,~ ·- / .., · ·. ' . .., .;-·.~:\~ <, 1 .J 
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· sentiments' Were• against. the .excision in: respect of ·Ambala,-, Kirkee I and Rune, the.-proposal -was 
· droppea .• :Tlle"re was no delimitation thereafter except for,, parts·_of Ambala and_ Khasyol ,Cantonments in 
1977-and-1986. ·. · .. ,. - · ., ;;,,. 

11. Eialwa"!t Rai•Mehta Committee recommendations 
• £ ,, •• _ i,1,-::....: • · _ t·· . . .. f' - : ., 

11.1 · The Estimates Committee of Parliament (1956-57) under Balwant Rai Mehta-_:inade radical 
recommendations that the focal self-government should ·be strictly under the State Administration as the 
subject mainly falls under List.IL of. the·Seven_th Schedule fo the Constitution and theiarmy, should be 

, given representation or. right.to· hav~ a say on any decision of the local authority which goes agai_nst the 
health, welfare, discipline and-.~ecurity, of.the .troops. The _civic am~nities for the. troops wittiin :the_ 
military area can continue to be,with _the_ defence authorities 11nd the Ciintonments will regain its original 
connotation of a place where Jhe . troops_ are ,quartered. The_ Committee · recommended abolition of 
Cantonments as commonly understood, at present and practical' steps should be taken in consultation 
with the State Governments so as to reach it in the minimum possible time. The recommendations 
were in fav·our of reverting to purely:militar:y .s_tations. ., , ~,• .. , -

1'1 .2• , The ,Government ,examined ._the .. afbresaid.1;(8~PnJIT\~~p.atiol), anqJireP,o_!le.9-,tp . P.i;u_li_a~ent~ that 
, whatever :,the ,_antecedents may1 be, tlie . Ca11tct11mer;,t__s . ar~ -s~_r:l!il'!g:;.i-;usef!!i; _pUfP.OS!) :·IJ!l"'.'· . The 
general._ v,iews· of .the populati,on; in: _Canto_rirnen_ts, W8l! als_q,.in_ fay,qyr·· pt c;o_n\imt!!nce, ,pf, C_a_nt9_11rnent 
admini~trati_ori ;and popular. sen_timent h!3d jjo be resp_~cte:g.-.- !.h~. S\a,te ·,~ovemrn.\m\s. ~re . nqt_. in a 
position .,to ,assume;. the _ responsibility :of· local self-goy~rr,IJle_n\s ,:_in _ _. :9antqnr:ne_nk-1re11~., imcj- .. the 
predominance of the interest of the troops - the health, welfare and discipline calls for the supervisory 

-- role of the Station .Coriiinan_dant--The Qan\qnn:i~n!;Bbards; the Governinent felt, were local bodies in 
:every sense :of the term though they_er:ijoy li[l)i_ted powers. ,:he loca_l goverfinients' I.ii".: Goc:in-C under 
the: Canto11men\s'Acf:;1~24 'direplli,cbm,es· unMr· the'yohtr?I of Government of India ·and·ther!l~Y .the' 

· accounta\)ility to th~'f>arliarr\'eht is e,nsure~: So,,\he Goyernl)lentde_cided against the recom1T1,el)fl~!ions_ 
of the Es)i(f1ates Committee.- Thi~' governrrient'_s abpye Stc!ted position was ·noted by the,_Estimii'tes 

· Committee of 1960-61. No major amendments in Cantonments· Act,-1924 were made: Even in.the' year 
1983, when the first attempt was made to overh1iul the Aci; it'ended in:making mere cbsmetic,bi/inges 
only:.The'',Cantonments Aci, 1924; therefore, as on date,rEimains' substantially as it was in the'year 

.. 1924., I ' . ~ ::.; ·, : := ! ;:_ . 
., 

• J.• • ' ' ' • -. ,. ' • 

12.'Cantonments:.. certain facts 
)• '. • • -:, • l' ! ''.: 

,:.·i·-,; ~)· l ' !' ;r?d·.r: f b~:-: : .) ··· - 1·,, ,,t Ci ~~' ,1r1 ~! 
··,.. •.ir, .~ ·:•f< .... 111 ·l.:.i" , 1- • -::•:• •• ,., '1u'.1.!,1:,; ::~: 

.. , '_/ , f I , hn~ !·, O,;tf~:,-.-

1' ' . ' 
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12.2 ,., Section 13 ofthe Cantonments Act;c1924 deals with Constitution.of .canton'ment Boards: The 
Cantonmeiits·are categorized as Class I, Class II and·Class 111,on the basis ofthecivil,population as 
per the latest Census. Class II Cantonments are, for administrative purposes, sub-classified·•a1LA:; B 
and C. the general classification is given below:- · 

Class 
Class I 

Class II 

Class-Iii 

Civll Populatlon 
Above 10,000. 

·(A).Above 7500 but not · 
exceeding 10,000. i .. 

(B) Above 5000 but not I' 
exceeding•7!:;00i, , 

(C) Above 2500 but not' 
exceeding 5000. 

·2500 and·below. 

'' 

'; 

. 12,3. · · Cantonmer\f '_Boaras' have , been : constituted in respect;- of: · every Cantonm!lnt • i:mc;fer'., tJle 
Cantonilients'Act,"1924.• Tlie :•Boards ·are statutory bodies•- a body corporate·having:,perpetual 
succession and a comnion's'eal'wiU,·power-'to acquire and.hold property!'-Their.main funciions.are, more -, , . 

. ·or less; the sam~.iis those.'of-municipal boclies;Th·e·Station,Comma[lder is•the Ex:.offic:io,President of 
Canfonme!1t'Boaid. Ttie legislated ciimposition in'respect of the ·cantonment Boards is as, under:· , 

··' .. 
.. Classification of Cantonment and . . 

Category of Member !, Number of Members C .. .. ., '. I' If/Al li7B\' .... • '·. IJ(Cl ·, )·" Ill . 
Ex-Officio 3 

·,, 
3 3 .. . 3 1 

Nominated 5 4 3 2 .1 
Elected 

.. 
' . •'·• 7 6 '5 4 1 ' 

Total· 15 ··13 . . 11 9 3 

12.4 The Officer Commanding the Station, the Senior Executive Medical Officer (Officer 
Commanding the Military Hospital) and the Garrison Engineer are the ex-officio Members of the Board. 
The .nominated Members consist of Service Officer.~ and a Magistrate ,?f First Cla_ss n9_1!1ip11tecJ b_y the 
District Magistrate. The elected Members elect one amongst them as the Vice-President of the Board .. 

12.5,,, . .,Election~.to tre Cantonment Board are he!d \l!'l expiry of term of th_e e_lecied l'l)embers j!Very 
f1Ve years. In exercise of the powers conferred 'by Section 31 of the Cantonments Act, 1924, Ce_ntral 

· Governm.ent has framed certain rules called the Cantonment Elec!orar ~ules, 1945 for the purpose.: 
Cantonment area is divided into wards and the boundaries are notified by the Central Government 
under.the Ward Rules for each Cantonment separat~ly. Each year,, the Caiitb.nment Boards prepare the 
Electoral rolls as prescribed µnder the Cantonment 'Electoral Rules; 194,9._ On or before the expiry of 
the term of elected members· of a Cantonment, ttie Central GovernmeriJ notifies tl)e date for holding 
elections in each Cantonment. Thereafter, the procedure laid down under. the Cantonment Electoral 
Rules, 1945 is followed. The President of the Cantonment Board appoints the Returning officer and 
polling is held in such wards where there are more1than one candidate contesting. Reservation for the 
Scheduled Castes and the Scheduled Tribes is. done based on the population of SC/ST in the 
Cantonment and which is notified in the Ward Rules of the particular Cantonment. The results 'of the 
elections are notified by the Central Government in.ihe Official Gazette. · 

12.6 The term of office of an elected member of a Cantonment Board is five years. 
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12. 7 - Certain basic data regarding Cantonments in ·India .are -placed ·as Annexure-I and Annexure-11 to 
th·1s· pap'e·r.' : ,,, · ' · .. '!' - •·• ' · · 

• J , ·:, • \. 

'• :,_, '-_ .. ', ,·.-- .... _ ·,.,·-,. -·~ '1•· 
' ' : '' ·i -. . ' ' 

13.A~erijpts·a.t:Democratls_atlon"' ·: · ·' :• · ''.,_•,.,-\· ,; ,_,, -:, -,, .,_:-,.,,,,:"\.:: ,·:;, -.. ,. 
• ,;•,•,t • '•r••,.' :••,) .•:;,{~••,'" ';' •_.,.-•,~•,"'-ii1f'.'l ,IL, •1" 

13.1 _ In deference to the demand for more democratization of tti~ administrati~n ~f th~ Cantonment 
Boards, parity was introduced, in 1954, betw~en the total number of'.official aild elected Members, by 
keepi~g tlie 'seat of one nominated Meniber vacant in Class:! and-Class I1:Cantonments. In Class tan~ 
Class ll'Cantonments, the· ar~a·populated mainly·by the civilian population is-notified as,the Civil Area_. 
Many aspects of the administration of such areas are delegated, to·the.crvu:Area Committee-.of_the 
Board· by the Caritonrilerit B6arifwhich consists of.all the elected Members with the Vice:President as 
the Chiiimi~n· onhe Committee arid the Health Officer and ihe· Executive Engineers as'_the other two 
meiiiliers.-'~Despite its··n'cimenclature; ·it is a•sub-committee ofthe Can!onment ~oard. Whe_n the J,\ct_was 
amended in 1983,' certain powers of the Board were·delegated to the Civil Area Committee. • , . 

. ,, • ' , , ' . • ,' ' ~ t, l , , ~; 

13.2 The Cantonmen_ts Act, 1924, lays down the duties and discretionary functions of the Board and 
the manner in which these are to be performed. But the duties can be performed pnly subject ,to the 
availability offunds at its disposal'·(section 116 of the Act). The Boards are also .empowered·to frame 

- regulations relating to· the administration of· the Boards and bye-laws, controlling various, spheres qf 
activities such as erection/re-erection of buildings; sanitation; tiygiene, etc., ,with, the prior approval of 
t~e Central'Government. · • "· ,:: (: . · -··, , . · -

14. The role of GOC-in-C, the Command 

'14.1 "The constitutio~al :'responsibility of• ensuring that: the Cantonme~t. Boards carry out iheir 
·functioris in •accordance with. the law .vests. in, the. Government of India.·; It is the duty of the Govemrrient 
of India to ensure not only. delimitation. but also the functioning of lo ca.I sel!•goverr,ment.in sue~ areas. 
This constitutional responsibility is discharged through the Offlce~s of the_ Indian D~fence Estate Service 
:(and-its predecessor services), the 8antonment·Officer at the Board level and-the;.Director (Defence 
,Estates)'at theconimand·level and.the Ministry of Defence·attl]e Government level. 

• '\ ', : ,:, ~ . :•~ :! i, , - · l. 

14.2 . But by a historical accident as formations and statiol)S were for military purposes'brought under 
the geographical jurisdiction of the GOC-in-C command, the Cantonmen\s' were also grouped under 
commands for no valid rational· reaspn. The Cantonments are not, formations of the army but are local 
self-government institutions. under the accountability of the Government of.India. This historical accident 
has resulted in ,.certain•,avoidable'..anomalies like• GOC-in-C command··functioning as a second 
government• and" some· times. parallel to • Government of.:·lndia_ whjch is against the _sp,irit' of the 

,Constitution,' It also had, ·render,ed ttie Cantonment admi11istration being confused , with an army 
. administration and not a local self-gover~ment administration. ·: ,. , · , · ,. -

• I' 

' 
14.3 The.tGOC0in°C of the Commal)d continues to be. in ,-enigma in the iidministrative ,set up .of 
Ca_ntonment Administration'. He. exercises certain i powers ,·of cqntrol. ·u11~er ,the provisions of the 
Cantonments Act, 1924, ·the Cantonment Account Code, 1924, the Cantonment Land· Administration 

'Rules, ,1937;the Cantoriment Fund ·Servants Rules, 1937, etc. The Act does not define him while it 
has defined the area com·mander who has no role to play·under, the Cantonments Act but he has been 
giveh sweeping ·powers-not.,relating to health, welfare and- discipline, of the army, lb override the 
decisions of the Board· without any. guidelines under Section 52 of the Act. 

. . ' 

14.4 As per the provisions contained in section.274 read with Schedule V of the Act, the Officer 
Commanding-in-Ch'ief, the command or other authority authorized by .the Central Government shall be 
thii Appellate Authority in respect of appeals against order under sections 126, 134, 138, 140, 142, 
176; 181, 185, 187, 188, 206. All these sections have nothing to do with healtfi, welfare and dis,cipline 
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• 

of the ,troops' but purely .with local. self-:{lover:nment _decision_s,.oql)e,Boa~:2 ,.S!n:!il!IJIY, 1,1nd'!f _Sec;tion 
181A, he can sanction the general_sch~me to restrict building activity for prevention of overcro~di!lg, 
Again, under Section 185(2), he has power to stop erection or re:-erection or to demolish a buildirig on 
land not under the management of the Bo~rd. Also~ _the Bo_ard cannot,_compo!,!nd. !il)Y .b,ul]djng o_ffence 
not violating a bye-law without the prior epprqval of the office of the GOC-in-C. Section 192 (I) gives 
him·powers·to close·and'opeh'slreets In-the.Cantonment..;, -·. --· • :;: . 

. ;I<", :,'}i/;,J; : '::, :~ ·,s !tt ,. .,. -:~ •:, f'r-~•Y, '-. : .-.. !'1 r·, - ' I;-.,' ... ~~~:}· - ! ~ -~ 

14.5; ~_'-Under the· ,cantonment-- Account ,,Code,'a •,he-, controls _the budget, exp~riS!l!I; ,;l<>ss,es, 
reappropriaticin, revision• of eslabli~ment, etc. Similarly, under Cantonment _Fund Sel')lants Rules, he 
has ·the•appellate and original powers. • _ · ·, , . .. , , ;: . . • r 
14.6 All these· powers, have, no' relevan(;E! ,to the· interest.of the-am,y .stationed in the Cahtonment. 
This historical"accident had far-reaching: effects against the 'democratization;- decentralization, and 
devolution under the Cantonments; Act. ,Because of this historical . accident, -the Government's 
administrative·-machinery, the •Director of befence-.Estates_at .the command, !~vel _h.ad ·be!lri)iiade 
accountable to the GOC-in-C and not to the Government of India which is against the constitutional 
intention or-design. · 
-ifi r:.::,1 ~;•,;;., ,I •• , H ,•.' 

14,7' The role of the·GOC-in-C needs a de-novo look as much of the, poweri;, are concent~ted 1n ~irri 
·which'can be decentralized and these. being the purely local self-government matters, it,cari be left.to. 
'the civil,admiriistration·he., the 0irector,(Defence Estates),and.through him ,establish the accountability 
of the Central Government to the Parliament. 

15. Taxation and Revenue I.•' . ! 

15.1 , Cantonment -,Boards have -powers ·to raise. sesources through taxation, .fees, lease rent in 
respecrot'lands 'under their,management and rentals in-respect-of properties belonging'to and vested, in 
!tie Board. Under Section 60 of the·Cantonments•Act, 1924ia Cantonmel)t Board is empowered to levy 
within thEfCaritonment area, with the prior sanctioJJ of,.the Central,Government, any tax which may be 
·Ievied· by a· muiticlpallty in the· State· In which the:,Cantonment is situated. The main sources of 
income of a Cantonment "Board•are locai,,taxes · such as :house tax ,(property -tax); conservancy t_ax, · 
water ta_x, lighting tax, trade and profession tax. Expenditure is mostly on establishment and 
contingencies connected with rendering civic services including maintenance-of hospitals and schools. 

, ' ' ,, ,,: . 
" 15.2 · The resources of the Cantonment Boards· are·· ·cliinited as the ·bulk of the property in ,tl]_e 

Caritonnient is government:.owned on which. no tax ica_n,,be levied., T:he nature. of the Cantonments)s 
such that there ·•is only· limited· trade and business activity.,and practically no ,industry. Thus, the 
Cantonment Boards are devoid of the resourcesnwhich··are no"rmally available to any municipality ,of 
comparable ·size.-. -Because of the ,restrictive nature. of the land policy ,regarding the redevelopment pf 
the old properties there has been very little. building)activity,ln•the Cantonments. This has, further, 
reduced the possible income from property taxes, which, normally, constitutes the major source of 
income for· loc,W bodies. , Cantonments are ;spread, over large areas and the cost of providing civic 
amenities is, therefore, significantly more than in the. municipal areas . . '' ~ 

15.~ The Central Government provides financial assistance to Cantonment Boards in the shape of 
ordinary Grants-in-Aid to balance their budgets.,; Besides, since certain. Cantonment Boards do_;not 
have adequate resources to· improve the civic amenities, subjecMo ·the,-availability . of, funds in ,the 
Defence budget, limited Special Grants~in-Aid are made available to. them· for meeting the'.,capital 
expendit~re on this account. 

·15.4 · Because of the financial constralnts 1Govemment has not.been able.to provide.adequate grants 
to the_ Canionment Boards to improve their civic:tacilities to the desirable levels. 
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15.5 The annual consolidated accounts for the year 1998-99 shbwirii:fclhe·act~aJ°-expenditffre and 
income_ are placed as Annexure-111 and Annexure-lV to this paper. · ' · ," ·· :.:i 1 • ··. - ' ., • 

16.-Article 285 of the Constitution and:Servlce·Charges in·lieu:of Taxer:., .. -·· ,; :;,:·,,. '· 
• : j". ~••). 1~_ r.:,, '.. - J::!.•;-1 j(..) ·,1-,.--,'. ,f i:7 t_ -;,•/ I •-'. •:,::_•., •:s • '!, f";_'!•. 

16.1 '"•, ·:l:Jnder. article 285 of-the· Constitution; properties ,afthe: Union ·are:exempi from the-State· taxes: 
The Government of India.had, :however, :agreed in 1954,: to· p!3y'"service:·c;tiarges", to: the· local'bodies ih 
respect of Central Government prope[!ies:falling,within:municipal limits,rat'rates ranging from'33-1/3% 
to 75% of the property tax payableclo compensate. the .!cs's cif normal income of local bodies due to· the 
Constitutional ·ban-on the· State Government taxing' Central.·Government properties., Though \'Such 
paymentswere being .made·to municipalities, the Cantonment Boards were not being so paidi- In 1982, . 
the . Ministry of . Defence· i;igreed, to pay • service, charges to• the (:;aritonmenf, Boards .. •· The rate of 
payment, ,however;-was kept- at- th·e· lowest ,slab ·of· 33-1/3%·.cif the• property· tax, leviablelc' · Thus, -from 
1983-84, Cantonment Boards have .also, been, paid service .charges."'•-However,- :due; 16 '.financial 

.constraints only a.part of the amount ·due• to--be paid' to the Cantonment Boards by-way' of service 
eliarges•could be.released. ,_,, ' · --,% '·"' "' .. :1 ., • • -'· 

\; ! '•',•I.'• ' 

· ,., -- :~• - - '-\ii ~·-' '• ;,.1L • 
17:1 , It will be·seen)rom the above thatin the,.administration.of:Cantoriments there are,four majo_r 
.constituents viz., the Gov~rnment of India, Jhe GOC;ln,C,lhe Command, the loi:al.military.authorities in 
the Cantonment Board and the·elected representatives of theTf!sidents,. As the Ultimate:accountability 
to the Parliament at the apex level.and to .the people of the Cantbnnienl,al the cutting. edge-is that of the 
Governmeat·of India,. the executive ,mechanism and the mamigement•infermation and contrbl-'channel 
have by-perforce.to be•a,civil service.under the Governl"(lent'of·lndia:-Therefore, the executive authority 
at the .Cantonment .level is an 'officer-from the .civil ser:vices under,:the. control of the.Ministry of Defence 
in.deperident·of the Army: 'He-is·the·executiv,e offiper·of th,e Cantonment Board•ensuring the visible 
presence of the Government of India at the cutting edge,and·acts.as the·much neede,d•balancing'-factor 
between the interests of the people and the army quartered therein. He is the secretary and advisor to 
the .Board: and the .civil executive'.interface: of the civitpopulation.: Irle .reports,to. the Government of India 
through his channel i.e:;the:Director, Defence; Estates.at the ~omniand;,level·and tl)e·mrector-General 
afGovernment·of India level. ; ,,. ·-- ," · •.' -- • -'· •.:••· · ,:" •:.,, .. , · ' 

17 .2 The public resentment that the Cantonment magistrates have en bloc became, military estates 
officers and thereby control the Cantonment administration on behalf of the army also abated when 
these functions were-. ,;1ssigned, to lhe·-defence estates service-[and its· predecessor'civil 'services] 
reassuring the citizen that he; ,like ·his peers elsewhere; is under, .the civil administration •and riot under 
the Army.- 1' 1 r: .. , •J -: .,~ :11 .., ."til·~ 1•.,,t : ' 

,·•1 .. ~ ,1,t~l,''l.'•I.J.)"'.,;-·,11,"\•.~-:-'.,•j,· \.' 

18. Current scenariojnd status of purely military stations ·., -

18.1 While major c anges have taken.place on-.the basic'.c.oncept ana methodology of,waifare, and 
the role of the army in a.developing-society, the need lo~ exposing the:Army·to local-self-government 
philosophy and, princi !es ,becomes all the· more. relevant: Even.,though the· Cantonments were a 
historical necessity·in·the colonial,context where the: armed.forces had,to be insulated from the civil 
population, in the·curr.ent day context there is a need.for Cantonr]'lents for,lhevery.,opposite reason not 

_to •insu,late,them -from the civil popula_tion. , In a national scenario, where ·militancy, insurgency, low 
intensive conflicts bordering .on war fought within the national. frontiers ·and· cross border terrorism: the 
army cEinnot operate in a sterile atmosphere without the support.and :empathy of the civil population. 
Evidence on record shows that during the turmoil in Punjab, the Cantonments were comparatively 
peaceful. In .the· Badamibagh Cantonment;, the military. area), were,not- attacked till. they .were walled off 

.,., t ·:-' 
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insulating them. from ttie Cartonment population arid the Canto_nment Efoard's Constitution was varied 
dispensing with elected representatives;-

-18.2 The number of Cantonments-has,remained static at 62. But the growth of military stations has 
become prolific spread over the length and breadth .of India. Barring a few ·areas which need high 
security, the other. military stations.remain the same as .the military areas·within ihe Cantonments i.e., 
an area where military were quartered .on training while no.t .on operation duties. Another feature that 
has to :be taken i_nto consideration Is that•the majority .of military .stations are family statipns where the 
army persons are allowed to keep their family with _them. This calls for a structured .l0Ci3l self
government environment and ambience .to enable the family to have-normal social intercourse--with 
society and have the facilities of education, health, recreations and other amenities as are available to 

· the civilian counterparts elsewhere. The civil military osmosis which is natural in . the Cantonment 
stations· in view of the close but controlled coexistence of ·civil and military population in a delimitated 
area where the health, welfare and discipllne·of the military personnel are the prime concern of the local 
self-government institutions may not be available in other local self-government areas like municipalities 
and Parichayat. Again, a military station creates scope for any number of economic activities or 
oppo,:tunities by way of providing trade, services, entertainment and other necessities of social and 
economic life. The· peripheral growth around the military station by : way of encroachments and · 
uncontrolled settlements cannot be wished away. Also, the need for insulating the Indian Army from 
l!ldil!n citizen Is. not desirable either in peacetime or in period .of-internal milita_ncy or even war. The 
empathy of-the-citizen.-is a great source of strength and morale for the troops and their families. The 
question of social and other cosJs - is an,important factor to be taken into consideration in any decision 
to keep the army and the families insulatea in a military station. The expendlture on providing facilities 
like education, medicare, shopping facilities, entertainment, transportation and other service facilities · 
will have to be met from the Defence expenditure in an insulated military station whereas in 
Cantonments where civil population coexist with the military, these facilities are provided for by the civil 
population thereby reducing the overall costs on the Defence expenditure. The ·children and ramily of 
the soldier are not forced to live in an artificial, ·unnatural habitat. 

18.3 Another issue that may. crop up is that even though ttie Constitutio·n has envisaged the-union of 
States with a strong central pull, in reality we have come to recognize a federal polity:with a centrifugal 
State pull. ihe ·Defence forces will however continue to be a Union subject under central control. In 

· this'·evolutionary context, the need for Cantonments as a local self-government institution has to be 
anxiously examined. , · · · 

18.4 Another Important aspect is the necessity:for the defence services to understand and respect 
Human Rights· as. their very roll exposes. them to suspicion In any human right· violation. Constant 
interaction with the civil population In a controlled environment of a Cantonment enable thein to 
understand and get sensitized to respect human rights. 

19. The other view 

19.1 _ The.contrary view Is that It is not advisable. to expose the army to civil population and allow 
them to.-mingle freely with them, 'Also, if the 'Cantonments stiould have a civil· compone11t, purely 
military stations cannot be covered under the Cantonments 'Act Thirdly, •from the security point, it is 
advisable to· stick to military stations. It Is also felt by some that there will be· better control, uniform 
homogenous management ot ii purely military station strictly. under army control. The army· officers 
also do not want to get •involved in the politics of- the local self-government with9ut proper background 
and adequate training. Therefore, they. fe.el·that the civil area should be· excised and the: Cantonments 
should either be purely military stations or with minimur:n civil population. 

19.2 In 1980, the· Committee under, the then Financial Advisor, Nakra-went into ~e Issue of future of. 
purely military stations. He advised that the military stations should have three components, the purely 
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military area, a ·buffer zone for purely't:ommercial and service activity and civil area. This will introduce 
economies -In · scale and cost-reduction in running military stations where much of the non-military 
expenditure can be absorbed by the· civil component. In a sense, Nakra·was for a forerunner of 
disinvestment in the Cantonm·ent sector. · · · ·----- · · ..,. 
19.3 · • Cantonments, by •c~stomary definition, are places where the troops are quartered.It' this is so, 
purely military stations are also, by definition, Cantonments. The Cantonment Act ·has accepted this• 
definmon. Section-13 (1) (iii) dealing. with the·constitution of Cantonments siates that the Cantonments 
will be divided into the 3 classes. In Class Ill Cantonments, civil ·population does not exceed 2500:· So, 
the military stations by popular- definition as well as. for the !]Urpose of the Gantonnients Act have to be 
grouped under <::lass Ill Cantohmerits as· they, ·any case. contain certain civilian component. But, 
Sectic;m 3 dealing with definition of Cantonments requires the Central Government to declare ii as such 
for the purposes oflhis Act. . · · · · ' , 

19.4 · · 'Therefore, under the existing legislative framework, the purely military stations do constitute 
Cantonments· but ·the Central Government has to make a declaratioii so .that the Cantonments Act 
becornes·operative in such stations: 

20. Certain basic issues 

20.1 The first question that. needs to be addressed is (i) whether the Cantonments should be 
continued as a local self-government institution, and whether it should ~e-restricled to 62 Cantonments 
as on date or whether it should. be extended to cover all the military stations which are family stations 
and are non-operationaL · 

" . 
20.2 . The Cantonment Board itself has two components as local self-government institution. One 
part consists of ex-officio -and nominated members including, the Stale Govemryient _nominees. The · 
other part ·consists. of purely elected representatives from the various wards bf the Cantonment 
including the ·military: area. The· elected component is supposed to be th~ voice 9f the people in the 
local self-g6vl!rnment institution;; The nominated members are-supposed•to_ look after the army interest. 
The law.and 'order component and the interest of the State Government in this· area are looked after by 
the District Magistrate representative. Ttie mechanism has befln so delicately. fashioned -that a fair and 
perfect equilibrium betw~en .the army, the State Government' and the people are maintained. The 
Defence Ministry has·nci nominee in the deliberative body even though they are the propriety-owners of 
total land in the Cantonment. However, Ministry of Defence is"represented by the executive officer who 
is an officer-of the Ministry of Defence, from the civil services recruited through the Union Public Service 
Commission,' trained for" the special job of the local self-govemmen\ in an environment where the 
equilibrium between the civil population, State Government and the army people has to be constantly 
maintained. 

20.3 The second question that arises is s,hould there be a change in- the exi~ting structure and · 
administrative set up and· if so, ·in· which areas ·the structure should change for improvem~nt in the 
concept of local self-government as such. In this context, the definition of iIocal authority" under clause 
(31) of section 3 of the General Clauses Act, 1897 and -the decision of the Supreme Court in the 
Municipal Corporation of Delhi Vs. Birla Cotton Spinning and Weaving Mills, -Delhj and another (AIR 
1968 SC. 1232 at p.1254), are relevant. The General Clauses Act defines a local authority as 011e which 
Is legally entitled to or entrusted by the Government with the control or management of .municipal or 
local fund. The fund becomes an important condition. But the Supreme-Court.has in the far reaching 
Judgement quoted above has erici1psuled the essence of local self-government and states. "local bodies 
are subordinate branches of gove!'Tlmental activity. The:,, are democratic institutions managed by the 
representatives- of the people. They function for public purposes and take away a part 9f the 
government affairs in local ·areas. They are political sub-divisions and agenci\js which exercise a part of 
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' 
Stale·,functions. As- they-are,intended-lo car[Y, Qfl;;lo_cal ,self-gov_ernmenJ: thEt,:110:,ver: of,_la,xalion- is -a 
necessary,·adjunct to _their other. powers.'Jhey fu_nction un_de~,lhe,supervision-oftl)_e §l.011e~m_e[1f" .... , ; .· 

~ ~ .,-1. , _;;· --:·~ :.:,... ,., •. ; i, .,;7.<;1,~1 . ,h :, -:-, '1 V· · I .-,.~-K ·, ::; •~;""'. -~~.--: •-,,;n ", 
20.4 The ·cantonments ,g_re like Union territories; a political_ sub-divis_ion .and_ agericY, .ot ttie C_entral 
Government and exercise th'e state function. But, the fact that most of the Cantonments are situated in 
the territorial Jurisdiction of respectiv,e State:·Govemments <:annot also be overloo~ed_, The aspiration of 
the people of the Cantonments. will be on par with.the;aspirations of t_he pe_ople;of ,the.~tale in which th_e 
Cantonments are situated. Hence;, there should, b,e--harmonyr.in~the lav,rs,:ll)al ,are, applicable lo t!i.e 
people,of tha,Cantonment.and theJaws,thal:are,_applicable to.the_people.of,the State,.o('cours'!)., i,yithou_t 
jeopardizing the·, interests" of· the-. arrpy, quartered thereinc . .:Therefore;. !_he administrati.!Jn•"Of! .th.e 
Cantonment-should be further democratized-and decen,tralization1becomes.a.core.issue. , . _ _, ::,•.- .--" 1, . 

··. - ., .• ·,1 1.:.•~·1' .•• ··:, . ..:::)_) 

20.5' The Supreme Court in Union of India and ott,ers Vs. R.C. Jain and O!hers (AIR '1_981-S.C. 95.1) 
has identified the important ingredients of local self-government: (i) It cannot be merely a governmental 
agency, but•,must ·be legally, independent;'agency, ·(ii) The representati11es must be :elected· by the 
inhabitants:of the area, (iii) It ·must-.enjoyta certain degree of-autonomy; the .fieedom to. decide Jor.-itself; 
questions of policy affecting the areas administered- by it, the autonomy marnot,be, complete am;Mhe 
degree of dependency may vary considerably but the appreciable measure of autonomy there· must be, 
(iv) ·11 must be entrusted by the statute the governmental functions and· the duties;as are ·usually 
entrusted to municipal bodies ·and (v) It must have the power lo raise the funds for the furtherance of 
their'activities and the fulfillment,•of the projects by..leliyirig taxes, rates, charges and fees;·· 

- r )" ..... -
21. ·Existing anomalies ' 

-,,[1 

21.1 . The general view that the Cantonments are local self-government only in form and not in fact 
arlsefromthefollowing:-•· •· •· ) .. ::· • • .... 

(i) 

• _,,r 

(ii) 

(Iii) . 

(iv) 

(v) 

. ;';." ' )"i '..... -

that' the Cantonments even by constitution ,under Section 13(3) of ,the ·Cantonments Act, 
-- a1924 tilts more·towards bureau~ratic character-with military 'dominanci.::,The.Cantonment 

'Boards cannot exercise complete aatonorhy,as:•the· elected, members.·can :be easily voted 
out with the .casting vote lying._with the •President;·, It is also pointed:out tharthe 1;1x-officio 
President cannot be.removed or suspended like electecl Vice-President.because, thereJ,is 
no·provision for-his removal.or-suspension and his accountability is-not spelt out. :, .. · ·-.' ,.·, 
Section 51-of the·Act gives drastic .. over,ridin·g.:powers to the:PresidenCof .thEl' Board;;to 
suspend any resolution, refer the:matter lo the GOC-in-C; -" . , , , - .- .. , ·. ,, , r '.,. : · ' 
·The role of the GOC-in-C..ls.irrelevant in- the,context.of·:the local self,government.-.lts 
continuation as a functionary,d_oes ·nol:serve any mil[tary _purpose but forms th'e basis of.the 
criticism that the Cantonments are. not administered by the civil Government ,but by the 
military. . · --:,,- · 
So, while the Cantonments are de jure autonomous local self-governments de facto the 
autonomy and therefore local self-govemm1mt itself, is illusory; .. In view. of the slructure,,as 
well as the· powers•,.that. makes ;,then'!• more',bureaucratic,·institulion withour any 

··accountability. It is also-contented that· these statutory provisions suffer from "ex"essive 
delegation" for want of guidelines,.- · ·, , · . 
Similarly, in case of..certalniappeals·from the executive orders, section ;274 re~d witti 
Schedule V of, the Act vests.:lhe powers: with. the Officer-Commanding-in-Chief;. ,the 
commander or, the other authority authorized ·in that- behalf by.the, Central .Governm,ent. , I~ is 
pointed out.that when ,~e Act is read :as a whole; th~ Cantonment Boards are. neither lqcal 
self!govemments·in a·strict sense :of:the term .nor are they-democratic. · Th_e _questio,ns.-of 
decentralization and ·devolution cari' come:only,rafter ·this ·-basic intrinsic·, anomalies are· 
resolved and necessary autonomy and:democratic ·decentralizati_on,·is provided' for.;,Linder 
the Act. Th,!! repeated demands• •of the .. elected ·representatives emanate from these 
restrictive clauses. 
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. . (vi} . The Cantonments Act like any other municipal. Act 'has provisions' conferring powers )f 
'•,.taxation; 'controrpowers in the interest of·public· safety,, provisions relating to sanitation,· 

· ... ···prev'ention··of_disease, building activities,:maikets, licensirig,'.etci It has·positive roles:to· 
' ·; · ." play lri'rurir\irig hospitals and dispensaries and institutions providing water.supply, drainage· 

- . ' . arid lighting, etc:: ·· . · .. . . .·; • · · : · , . 
• ,'... --.,, .. ,~.- • : :,; . ./ ,1: . .' 'J: .. ' 1"' •. . / 

22. Centralization and control . '' , ... ,· .· 

22.1 One of the c;ohtroi ·areas which has impact on the citizen is the _control of building activity. 
These activities ar'e regulated by ttie local bodies under their bye-laws; rule? and.regulations.:·ln view of 
the fact that ·most of the lands historically belong to army, and Y(ere given.on grants·or. leases to·civil 
population,. the· restrictive covei:iants especially in the• so· called , old grants have, rendered• the 
Cantonment Boards role in building sanctions totally nugatory. 'While the·Board has got.the,pov,,ers. to 
approve the building plans according to building bye:laws, the GOC'in-C has been giveii powers ·to.put. 
embargo to prevent construction. The old grants because of the shifting policy of the GOI disable any 
citizen from carrying on building activities even according -.to the bye,laws. With the result, the 
authorized building activities are very limited and the bungalow 'areas in the. pantonment have become 
ghost towns:.; ,: • · -~ · 

/ , ., 1 _t • ,,_ ' Ir 1 : _ ,; • • ' • 

22.2 For e.g:, the'. GOC-in-C command, Pune has.enforced'an Floor Stage lndex._of. one and-point 
five in ·the ·civil area and bungalow ·area respectively of all. the: Cantonments. in the-Command ,with9ut 
any assessment of the density, zonal plans, the available FSl,in:the neigh_bouring m_unicipalities-.anc;I the 
metropolitans. · This embargo has .stopped nearly_ all growtti. in many. C,mtonm_ent~ :~here. th~ private. 
lands could not be dev_eloped. The complete absence of building actiyity in most 9f t~e-Cantonr:nents is· 
one ·of the reasons for· comparative low population -growth in )he_ ·Cantonrnerit.. Similarly, .the _sl)ifti_ng 
policies on .the administJ:ation. of old grants has resulted in, the di?placirig _persqns by. unplanned 
resumptions vast acres .of lands which were not put to. any mili_tary use. In the pre-independence era, 
military lands were managed under t)le Cantqnment Land Adf11_i_nistration Rules provided for ,lea?ing .. out 
lands for various tenures depending -upon the surplus and availability of land. In the post-independence 
era, no lease has been, sanctione_d and the lands that have ~een: resum·ed_-in.,-19i'.,Os., ,have o~ly 
proliferated litigation and waste of ,land .resumed w_hich• coulq have been. gone for.a more planned 

- building -activity even for military benefit through private capital. : . · ,: · 

22.3 The citizens main grouse. c)gainst Cantonments mainlY. center ar9uiid his inabi.lity to. carry on 
normal building activity despite the availa~ility of land vis-a-vis his counterP.art in the munjcip.ilities. 

22.4 The anatomy of Cantonment has three clear-cut areas, (i) the civil or bazaar <Jrea 'where 
residential, business and other service activities · take place: (ii) bungalqw area :""'.hich is purely 
residential area where both army .officers and the civilian. gei:itJ:Y reside. This area ~on\ains maximum 
vacant land .with maximum restrictions on building activity. (iii) _the _purely_ military area, the, op~rational 
and soldiers' lines, residence, etc. The ,bungalow area ·can bt1,utili~ed only. for residential ~urposes. It 
contains mostly of old grants and other resumable tenures. 

22.5 The British n_eve_r envisaged total ban on constructions ~t any stage. 
1
They, were interested in 

encouraging construction as.additional House-stock will be available for the use· of the army. Instruction 
of the army department dated 30th April, 1930 clearly States that in cases wliere the holder wishes to 
construct additional building on old grants sites or a shop or an outline part of the site by which the 
purpose of the grant is substantially altered there _is no injustice or hardship involved by demanding a 
corresponding alteration of the ~Ol)ditions of ttie. grants. In J 944, by i3n9ttier instruction, it was stated 
that no construction .should be objected· to just because they did not serve ·the military interest and the 
refusal shall.be based on the pos.itive.injury to" the military ·interest But the post~independent scenario 
shows the total inability of the government to grasp the need for better land management and utilization 
of Cantonment lands. lnitially.,in 1968, it was decided to resume all sites ari°d in the civil area if they 
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are not.converted·to.leases to resume ,th_e sa.r:n.e .. :Thi~ 9eing <iirectly In ylolati(!n.(!Uh~ grant condition of 
military. necessity as, a preconditiol):for._resuroption. w11s. a.~andone~ .i~ f~yo_!Jr. ofothe ~es_umptiori on the 
basis··of actual military requlremeryt;.and,:the, r:na[lne~. in ,which-,buildings '".'-'ill .be._resumed -without 
restricting the-occupants., ln.1976, it was:decide~:to,permit conversion of olt;J·grants tpJreehold in the 
civil area. With a result, the bungalow area w~ich· h11s maximum area ~i!h, r:ninimlJ_(Tl. density started 
developing the symptoms of urban decay .. You will find dilapidated building with minimum amenities 
dotting the whole of bungalow area where civilians reside. The bungalOWl:!•resumed we.re:also not put 
to use as the army did not actually need them. · 

, - , ';~. ·~J_ , .•' - , • ~. ,., ~· • ..- • • , • • , l 
22.6 _.. The,solution-may be,to,divide the Cantonments scientifically as military· areas. and. residential 

· areas and alfow.modification, and amendmen)s of land tenures'.?r more .liberal permission: ici ·erect and 
re-erect buildings. This· will also help to .carry on zonalisation plans for development activities.,, The. 
existing division of:the ·cantc:mrrtents•:imd restrictio_ns ·imposed on construction will continue. as,9ne of 
the sources of discontent among th'1fCantonment pop_ulation. • . ,._ •· ''., : • -' 

.. . 
23. Finances and development - structural constraints ,, , I•.' 

• .., ' •. .,.- " , I : • : 

23.1 · Once the building activity function is removed from the local self-government functions;[ what 
remains is the taxation and development ·activities. Property tax being the primary tax of local bodies 
has f;;iiled as income source everi where normal:building activity takes place:,: In .·Cantonments with 
negative growth, the triemJial assessment does·not show. much ofa ·potential for income growth. The 
Cantonments, .therefore, depend miiiniy' on :central grants or -service .. charge·s in lieu ·of.-.Central 
Government"properties. ·,'Because· of. the··increase- in the. building"activity;.in the, military and· the 
government area, the·service·.taxes as· a prbportion-·of. the· total taxes is high.• But. as the service 
charges is not tax but bounty. The Boards could· not depend on this as 'a regular source of income. For 
more than a decade; the developmental' activity compar.e·to·the neighbouring municipality were at a low 
ebb. There is no scope for getting any nioney or grants from State Governments. even in certain 
common tax like entertainment tax, octroi, entry tax, etc. · - . . 
23.2 · To •redeem the situatiori, the goverrinienHelaxed land policy to permit resumable ·sites to be 
converted into freetiolds · so• as to trigger building activity in the•civil area under the bye-laws without any 
restrictions and also to mobilize additional income by way of tax and other economic spin offs. But.the 
permission to convert resumable sites to freeholds has to be given by the Government of India in the 

. Ministry of Defence. Also, a No Objection Certificate has to be taken from the military even th~ugh in 
the civil area for the conversion. The over centralization ·and ·unnecessary-condition for·No objection 
from the military in the civil area has made the policy not take off. This has again resulted in 
unnecessary litigation. · " · · ·. 

23.3 The Ministry· of' Defence is not entitled to development funds in any financial distribution. Till 
1996, Ca_ntbnments were under. the budget'·i:Jf QMG: · The effec! was· that the Cantonments therefore 
were effective denied access to various development funds earmarked · for specific local self
government areas by the GoI · and other 'world organizations like UNICEF, UNDP, etc. even for 
schemes like water supply, housing, drainage and other amenities. Therefore all planning for economic 
and social development, urban forestry, protection ·of the environment and promotion. of ecologic;al 
aspects, safeguarding· the interest of weal<er· sections, sllmi improvement and lipgradation, urban 
poverty alleviation, etc. could notbe undertaken in the'Cantonmeni areas. 

l •, I , ! • • 

23A Despite \he constitlitiona·f provision'for the devolution of funds,- which are ·Iargely-p'cipulation 
based, from the Centre and· the·;States, the Cantoriinent Boards were not included .In the' ,ultimate 
distriby\ion yis;a-vis other 'i_o_cai self:government organizations of the State ·Government:' ·This· created 
the avoidable disparities · betwee_n· the· Cantonment·· and' the ""1unicip_alities · especially' ,near the 
metropolitan towns. The Cantonments being under the'Ministry of Defence :suffered• in the·pro'cess in 
the field of revenue assignment. Uniike the municipalities, they do ·not haVe_·access to non-agricultural 
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asl!essment tax, entertainment tax, surcharge and s_tamp duties, surcharge and sales, ta1C, ,duty on 
transfer of properties whl_ch are shar_ed municipal taxes In India .. The Cantonments depend ·only on 
their own municipal taxes. They are not entitl~ to lllil!lY. of tile grants given by the State Gove111ment 
which· are available to the municipalities for development purp_oses. ·; The MOD do not Ii ave . any 
provision for development_ oriented .revenue distribution· fr:om their budget to· Cantonment Boards. They 
have to depend mainly, ori ·the, ser,:i~ cha/ges thai ,too~ at_ ~ !ower,/~te -compared to the State 
Government instrumentalities. · · · ' ,, 

, - I;· , I, • J , 

23.5 ,With the result, an.analysis of the structure o.f.munlc;lpal.finance 7,mlx of taxes, user'charges 
and fee, transfers and loan - \here_:is a large vertical imb~lance due to inadequatl! own reso4rces;;;md 
horizontal Imbalance within the State because of uneven access to resou'rces, lack of hlgh_ylelding and 
buoyant sources. of revenue which seldom ,assigned to local government. The Cantonments above all 
suffer. from systemic inefficiency· because of ~ntrali:i;ed COl"\trol _ over 'powers on land management 
which.hafre~ulied evenly·in under-exploitation of own resources against high !;01?1. · . ' . . . ' ' 

24 .. R~fo~s,need for decentralizatlon,'etc. ' . . ., . , 

24.1. The core problem of the Cantonments as locill self-gpvernment is toq much of bureaucratic and 
military interference. even in areas which do not affect ,health, welfare anil !l.iscipline of !tie troops. The 
military administration believes in Command and control which is anti-thesis of decentralization and 
devolution. At !lie Board level, it is the President Cantonment board, \he 'mnitary_ officer Ylho has got 
supervisory control over the executive functions:' In the deliberative area, the bciard ·ls loaded with 
overwhelmingly nominated. voice. .'T:he GOC-in-C command ·has·· assumed the ·powers ·of the. 
Government creating there bi!!. diarchy. in all land matters, t~e, miiitary a_nd 'ihe GOl l'\av~ concentrated 
the powers in their tiands: So, the· problem is over centralization at two levels. One, the GOC-in-C and 
the other,· the GOI. Both pow_er centers are, not easily accessible to cillz~ns by ttie inherent features of 
army and Defence predominate. The only interface Is the elected members at the board level and the 

. Defence Estate Service at 'the administrative level. These interfaces· are poor substitutes for 
decentralization. At best they may make_ the convey b!)lt moye upwards. T_he_ so_lutior:is perhaps_ lies in 
demilitarizing the Cantonment administration at all levels to an extent without disturbing th!3 balance, or 
affecting the health, welfare and discipline cif the troops. And, 'at the. same time, delegation and 
devolution of powers at the administrative level to the Director (Defence Estates) at the appellate level 
and the Cantonment boards at the Cantonment level. The local government should be positioned not in 
the GOC-in~C command but either Ministry of Defence or one 'of the instrumentalities in the 
Department, preferably the Principal Director of the Command and all municipal functions should be the 
responsibility of the Board and Principal 'director· of the Command and· the· 'functionaries with 
accountability to the Ministry of Defence and.Parliament,. · · 

·' 
24.2 While there is a felt necessity for preserving Cantonmenfin the ind Ian context, r~dical reforms 
are called for if they have ·to survive .as vibrant local self-'governnient instrumentalities, Canionments 
have conie _to stay as historical necessity ... ' It' has a positive factor in the military· environment in a 
democratic set up, if purely military stations have to be brought under the Cantonment Act; then there is 
a need1 for declaring certain civil'areas as part of the Cantonments. This ·will.enable the much needed 
civil military interaction and iriter-se confidence and reievance. The ·new military stations have their 
advantage in that the civil areas which wilr' be fncluded In the Cantbn[!lent has. the _advantage of not 
being shackled by out dated land tenures which will enable the local ·self-government to take roots 
faster and in· the real sense of the term.· As military inierests'are, paramount in the Cantonment 
environment, the Sfation Commander and the nominated representative•cin the Board. has'to retain the 

· role and position·. This by itself will' not:weaken .the democratic functioning of local self-government as 
the nominated members shali be participating as equals with· the elected. This diarchy has to continue 
in a democratically defined zone. But the nominated members shall not be.given over riding powers 
where it does not concern the military interests. The Nakra plan has to be' studied In all seriousness as 
it has local economic spin offs and overall cost effective management of the military stations. 
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- ' 
24.3 1

··-' Th'if'role cif the GOC-iri-C in- the scheme 'of the· Cantonments Act can be dispensed ,with 
because the" aiialysls oflhe various provisions of the Acts and Rules' show·that he'·is another focils·of 
centralization in:areas of local self-government.which 'do-not warrant a military ·authority of such stature 
to.-be. bogg~d wiili rouUrie 

0

pj'9blems' ih'at concern municipal administratici_n. His' role should be defin11d 
tor' e(fectfvely ensuri61i' th!! interests 'of, !tie miHtary stationed in 'the Canton·merifand. he should. be 
relieved ofthis additional burden of financial cclritrollef of Cantonments, control"tlf the municipal staff 
and· unnecessary appeUate functioning. Again, it is retrograde step to ·continue· two · levels of 
government in the single organizational structure. The Central Government should continue to be the 
Government and the executive· and administrative service under it for Cantonment administration shall 
be given the additional duties and respo,nsibil1ties of, the_ GOC-in-C cor:nmand. 

'i 
. ' 

24.4 .. The. iand_ tenures obtaining 'in' the Cantonment ·stations need drastic overhauling: 'MIiitary. 
purpose and public purpose shall aiMse _ th~ deprivation of property but this should be ensured oy 
effective guidelines an'd in· an institutionalized 'objective manner. The aim' should 'be to see'-thai the 
citizen does not suffer by arbitrary deprivation of his right to belly. The old grant conditions which are 
being interpreted to suit each situation needs to be examined and th·e regulations which are being more 
or less repealed, by the, Cantonment Ho1,1se Accommodation, Act should _be expressly repealed and a 
new Act placed for gqverning grant co,nditions t9 permit l)Ormal building activ)ty u,nder the Municipa,I 
laws, and thEi"ceiling laws without let cir hindrari_ce. ·surplus land should be taken over' a11d given put on 
lease.so-,that citizens are' encouraged.to S!!tlle.in Cal))onments in~ planned manner fapilitalirig creation 
of . house stock· which can be made available_, to the armed force's as and whe'n required by 
strengthening the Cantonment House Accommodation' Act. · ' 
24°.5 The distinction between bungalow _and civ"il area should ,'cease for loQal self-government 
purposes and should_ be replaced by modern. town planning strategies· li~e· zoning' u11der i:i master plan, 
strict ·adherence.to norms of construction of each zone, having the military needs present and future in 
view, Sufficient vacant land should be allowed inside .Cantonment in a planned fashion for enlargement 
of 'mi,litary are<j as_ per laid down scales. · 

' . 
24.6 - The Cantonment should be' included in the developmental.$chemes, plans and programmes of 
the State Governments. The distribution of the "funds between the· States and Uniori of all funds that 
devolve ultimately to local self-governr:nent organizations shall devolve. on .the Cantonments as well. -

24.7 Th~ grouping ·oi Cantonments are at present command based .. The grouping should be either 
State based or zone. based. depending upon the geographical situation of the Cantonments. The 
Defence Estate Service. should be restructured so that 'the delegation of powers of the 'Central 
Government in the interest of better ·local self-government could be made at different levels with 
necessary control mechanism. For e.g., t~e conversion of old grants into'free holds ,could have been 
managed more effectively if the powers have been·. delegated with suitable guidelines at the 
Cantonment level or at the_ Director's levei. Concentrating in the MOD has only' defeated very,' objective 
ofthe.poiicy.- · '· · 

. ' ' . 
24.8- One of the constraints facing the Cantonment was lack of access to plan.finance as Mini?try of 
Defence as a whole comes under the non-P,lan area. The first goal of ariy reven·ue reform.is to ensure 
adequacy and growth of revenues, the fi,nances, the ,basic civic n11eds or tax payers over a p_eriod of 
ti.me. The Cantonments can sou.•ce many of the projects from plan finance if they could access them 
for specific projects. But, they are being treated as. part of Ministry· o_f Defence and have to face adverse 
discrimioation -vis-a-vis the ·other ,municipali)ies arid other metropolitans who· can negotiate .with Asian 
Bank and World Bank seeking loans for water supply, sewage and other projects which provide the 
tiasic municipal necessities to which a citizen ·is entitled.to. · • · · ·: , " 

1116 



25. Suggestions 
r- ,- . 

25.1 As Cantonments come with the legislative· competence of the GOI under Article 246 read with· 
entry ~ of List I of the S~v~~th ~~!ie.dtile, the_ 's'olu~ion appear( to'He ta:bring the Cantonments under the 
administrative control ofthe'Ministry which·has sorriething'.to''do,with the loca[self-govemment and can 
access plan finance and developmental .grants :and .loans:· , I1-.may_ be wortll: while considering that the 
Minist_ry of Urban Development and Poverty Alleviation as the most suitable Ministry for Cantonments. 
The Caritcinments cou[d be brought under the Ministry of Urban Development and Poverty Alleviation 
for planning and blidg~t purposes a_nd the.mechanism should. be :,vorke_d out as in the case of Boarder • 
roads and .coastal guards which are not under. the administrative,control. of. rylinistry of .D!lfence _but still 

.: function-in the•interesl'of D·efence forces with'.ttie MinisJry of Defenc!;l and.l?rmy.ll~ving th!,!)r-say .. 
' .. . : ' ' . _,Cl • •• : • : -· ~· .. ' .,..,./ .• )•·" :~· \~ :·:· : •. ·,-:.'it:, ... ·.:~;. , .. ,, ' . [" ,,i • 

25.2i · 'The·Cantonments:should also be'.broughtunder.the F!art,IX-A.of, !lie Cpl)stitution so.that they 
can take the advantage of,. the. benefits pf dis_tri~t pl;mni~g. metr,op,olitan _plannil)g, the finance 
commission, assignment of taxes, duties, tolls :and grants· and aids from the State Government, prepare 
plans for econo~ic develo~ment,and social justice, etc. 

25.3. , To.sum.up, the need for ~antoi:,ments.in tne curre,nt scenario:C!l.nnot.be overel!IP.~·asized. But, 
urgent reforms are overdue to ensure that. the Cantonments are ,allowed to function as local self- · . " . "' ' ,· . --- .. 
governments ,de jure and. de facto . . The Co11stilution of the Cantonments should continue· with the 
Station Commander as the ex-officio 'President and the· Vice-President elected from the elective 
component of the Bci?rd. ,Total _d1imocracy with a civilian as a Presidenl'W111 not be in ·the inte,rest.,of 
administration which has.llui objective of.protecting .the welfare, disciplini;! and.health.of the troops and 
related· military interest: The demand 'for derriocratizi,ition 1S: actually the ·demand for decentralization 
and powers to decide the development activities of t~~ . Cantonment1i as . a whole' without let or 
hindrance. Structural constraint~iprevent the Cantonment. Scarps to ,Jiccess _plan •finance_ and 
development 'funds availa~Ie· for municipal necessities merely because the' Cantonments come under 
the. MinJs~ry- ~f Defenc/l, ,?. non-p!an ~rea. _A~ apy-iD~~~aseJn the Def~nce budget.is ,vieW/Jd with 
suspicion internationally, it may be. adyisable ,t~ work out a• mE!!Ch<!ni~.~ by, wh.ich. lliE!! 1fund,'flow is not 
restricted but at :the same time the military-interests· are also 'protected. Again', I0:cal self-government 
being. the las.I, prio~ity of the Ministry of· Defence and \he armed forces, in situations of budgetary 
constraints !lie cecum's· •razor .falls· on- the Cantonments. Because of·the external pressures, the 
Municipalities get larger share ,of service ch?1rges in military stations within their delimitatioh. If fund flow 
is assured, the Cantonments can ~e run as model local self-government organizations because of the 

··expertise available in all areas: tie it engineering, public health, education or other municipartunctions. 
1The Government of India's accountability Is ensured by the presence !)f Civil Service executive at the 
cutting edge. What is needed Is an enlightened approach to land tenures. in the C.?1ntoninents which 

, should have a developmental orientation. •· ' : . · 

25.4 The alternate_.scenario envisaged by Balwant Ral Mehta·Comrnittee will remove the say of the 
· -army In the civic matters of the locale in·which they are quartered. But, the .outgoes of the Defence 

budget for services provided will not be proportionally reduced. The costs, would be higher, services 
m11y rii:it'be satisfactory: Again,· iri the. c_bntext :or growing militancy; acts' ofterroi·i'sm ·ana'other such 

, , , • ' -1, •1, ·•". r, I .,•,-• · -~,-- 11, ·, .~ ,·•,,.,.•·. 
co_nfl1cts within the borders and deployment of the army becoming a_day-to0day·necessIty, insulating the 
army from the civil population totally will not be in their interest or in the interest of security of India in as 
much as the empathy of the ·civil'·population is a ·necessary- morale·boaster and at the saine time 
provid11s a bala~ced backcjrop fa~ ~<!!SY and'effi9ie_nt inteHigenqe flow. , · 

•l,,.,, 1:•f,. 1 .• ,•.,~•.f.•,,,•,, .,,,· -~;t~••i '.' ., , l.'. , . 1 ' 

25.5 In view 'of tii~' ~bov~ 1circuri'i~iance¢; 'th~ bal~nce'ofconveniehce, appe'ars tci lie' fn mending the 
Institution of Cantonments-thafl. en_ding it. · · · 

, t: .' ' · ;,·~ l\• , ' • , • ,,. 
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. QUESTIONNAIRE 
ON 

EMPOWERING AND STRENGTHENING LOCAL 
SELF-GOVERNMENTiN CANTONMENTS 
[Note: Please attacti additional sheets, if necessary], 

1. There are 62 Cantonments, which are administered by Ministry of Defence under the 
Cantonments Act, 1924. There are more 'than 400 military Cantonll'lenis, ·which.neither. come 
under the Cantonments nor under municipalities. •.With tl'le Insertion ·of Part. IX-A by Constitution 
vide the Constitution (73rd Amendment) Act, '1992, these· military stations have to come under 

·the- delimitation: of the municipalities. 'Should these· military stations be delimited .as 
Cantonments? Or should ihey be brought 1,Jnder the municipalitie's? 

2. 

As Cantonments D As municipalities D 

· (a) The Cantonments are inixed townships for civil and military habitation. 
. completely isolated from civil population?' 

Yes- D No □. 

Should the.army_be 

Should the army be allowed interaction, with civil population in a controlled surrounding of-the 
. Canionment in the overall national interest? · · .. 

Yes □ 
C 

No □ 

3. What are the advantages and disadvantages that .will accrue to armed force if they are kept 
insulated from the civil population in the p~esent day context? · . . .. .. 

(Not'more than 200 words 
Views: 

4. 
. ' • , ' • , 'I 

If purely military· Cantonments. should continue,· then is there a necessity for continuance of 62 
Cantonments under the control of the C!!nlral Government? · · · 

. Yes D No □· 

5. If the Canton~ents have proved to be a necessary instrumentality .of the Central Government in 
a fede~al polity, then should it continue in .the present form or need .any change~? 

. Present form D Need a charige □ 
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6. · ·· t(a) S~ould.locaLself-government-functions of CantonlT)ent areas be handed over to the. 

7. 

8. 

concerned State Government? · 
., -

Yes D Nq 0 

(b) If so, what should be the interface b~tween the concerned stat~' go~ernment ·and ihe central 
. governmenUor protecting the military interest? 

4Not more than 200 words 
Views: 

.. 
,, . 

.,. 1,,-

. . - ' ' 

(a) Do you suggest ·purely elected bodies for administration of .local self-government functions 
In Cantonments? ' · · · · · · ' · ... · . . . 

·., ,yes .d 
(b) Do you suggest continuation of the existing compoF'~:on of Cantci~mi;,nt Boards as ii is or 

· any m_odifications In !lie existing set upJ · ' 

· Yes P No D _,Modifications D 
, ' ' 

What steps a~e ei;sential to ~nsure the protection of military interest Jspecially health, welfare 
and discipline of the·troops stationed in the Cantonment if the Board consists of only elected 
representatives? • : . . . 

Suggested steps: 
(Not more than 200 words 
.. ' 

,., . 
'.' 

9. Should the ·compositiqn. and functioning of the Cantormeriis 6e 'furth'~r ~eriiocratized and MPs 
and MLAs representing ,the Cantonment· constituency bi;, given some, say in the functioning of 
the Cantonment Board? ' ' •·" · · · 1 · 

' '" 
• 11, , , I , 

(a) One. of 'the objections to the Cantonments Act, 1924 is that it Is overtly democratic while 
· covertly bureaucratic. Do you agree withthis? • · · · . " _ .. ,,. · · · · · 

t' ,. 

. 1' I I ,1 

Yes □ 
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(b)lfso, 'what'corrective measures would you :suggest to makei'the ;cantonment boards truly 
local self-government organizations? ' · . ;- . , :, , . :r.· :i 

. •• I • 
r-, I 

,:/Not more than 200 words 
Sugge~ted measures:. 

~ •, ••r, • , r ! ,-• 

' , , . 

11. The Cantonments come under the executive authority of the Government of lridia'. and 
legislative authority of Parliament. 'sut the powers of the local government are centered in the 
GOC-in-C command giving the impression that Cantonments are not administered by, the ·civil 
government but. by the army. Do you think that .the· executive powef of the GOC-in-C should be 
dispensed with in the scheme of affairs? 

12, 

Yes ·□ ' 
(a) If the GOC-in-C is. dispensed with, to whom should the existing powers be tr~nsferrJd, the 
GOI or the Director General (Defence Estates) or any other functionaries of the o'efence 
.Estates Department .• .. - ' . ., 'p 

(Not. more than 200 words 
Suggestions: 

., . ',, 

(b) v)/ill this ensure better delegation and consequent de centralization? .•. ,, .. 

Yes □ No □ :/ ,, 
13. On date,· the Cantonments are geographically situated within the respective States but 

organizationally agglomerated under the command structure of the army, 

(a) . ls,this a ration.al division? .. • .. , _ . " . '. .. . '· ~., . ,, . ,_ .. 
Yes 

(b) What are the prob.lams that ri:iay arise b.y this structuring? ·; 

Problems:· 

,L 
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.'· :(c) What•altemateiegrq_uping can be-suggested? 

(Not more than 200 words 
Suggestions:· 

14. The station commander's role is very necessary in-the:Cantonment organization. HeJepresents 
the military interests as the military ~·ead of the station: He has :got supervisory authority over 
the executive. Should the executive <officer 'of the Cantonment board-be drawn from the state 
·services or should he'be from a•civil service under·the GOI? , · 

Suggestion's: . . " ., 
.. • 

(Not more than 200 words . ' .. ,_ . ' 

.. ' 
'f-• 'I; .dt• , ' • .I 

'•t'. !L---1~-)L ._··.L 

15. . Jhere is a feeling that the executive should .be· unde, the control of the army and the executive 
·· officer of the Cantonment board ·shall _be drawn. from the Eoin-Cs branch in the army· 

headquarters with the sJation commander having supervisory control is this prciposal relevant. 
Secondly, constitutionally can the executive authority ot' the President of India be represented 
by a functionary in the armed forces in a: local self;government organization in the light of the 
Supreme Courts observations that local bq!Hes ,!re civil govesnmeri)s and forfi, part of the state 
and are political entities? ' , 

· "' •! t :1 I• i ·, 

·,;';_(Not more than 200 words 
Suggestions: 

' '' ., 

16. (a) Should the Cantonment'administriition be·so fashioned that the'-developineht and municipal 
. rights of citizen should be on par with the citizens of th~ State? , : : · ·' . . . 

Yes No ·[]: 

(b) What:measures are required for this? :-, . 
. . ·: ,': ... ,.'I 

(Not more than 200 words 
Suggestions: . l 

l ·, 

,. 
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17. (a) WIH this enable Cantonment Boards to access resources available to .state govemment for 
municipal purposes? · · 

Yes D No 0 . -
(b) Can Cantonment boards be brought within ·the dispensation of St:ite Finance Commission? 

Yes 0 . No [] . 
' , ,'/ 

1.8. . Land tenures in ,the Canton~ents ar~ restricti~e.and .have reduced the rights_ of the.~itizen to 
that of a licensee •. ·Oo you agree ,with this perception?. 

Ye; 0 . No [] 
19. One· of the main grievances in th·e Cantonments is that despite rational b1Jilding bye0 laws, the 

land-tenures prevent the citizen,from making co~structions according to the bye-laws, Also, 
this has resulted In the lop-sided development in that the bungalow area cannot ·have any 
constructions despite low density and the civil areas get over crowded despite high density. 
What remedial measures are necessaryfo correct the ·situation?· · · -

20. Is there a_scope for Introducing new laws to substitute the old grants to make better use of land 

21. 

22. 

and effective-land management? · 

Yes D No □ 

The restrictive land tenures and over military intervention in building constructions ha·s res~lted 
in encroachments, growth of slums and unauthorizec use of buildings for educational and other 
social purposes without adequate planning to fulfill the needs of the society? Will permitting 
~nstructions• .under building by-laws -and permit:!ing change in- the. grant co_nditions on 
application should solve the problem? 

Yes D No □ 
Should the distinction between bungalow and civil area be _abolished as both are. residential 
areas and for effective local self-govemme(lt In Cantonments? 

,. ' 

Yes · □ No □ 

23. The development of Cantonments Is tardy due to lack of local resources and incapacity to 
attract plan finance and development grants. What, in your view, are the reasons :for the 
same? · 

H 
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24. The Ministry of Defence by -itself-is a negative structural factor for-attracting plan finance and 
development funds for the Cantonments 0o.you think that-the-Cantonments.should,be brought 

·. , · . ·,: under Ministries-like Urb;m Development a_nd Po'!erty i\lleviation Instead of Ministry of Defence 
to·strengthen the local self-govemment,and ensure 11ffective devolution offunds and expertise 
in the Cantonment development?· · ,, · - . •,· 

" ; . Yes .D : No □ __ 
' .. 

25. If the Cantonments should be brought. under the control of a Ministry other than the Ministry of 
Defence, what mechanism should be devised to prote'ct the military rnierests especially health,. 
welfare & discipline of the troops? ' 

~ (Nol mm, lhaa 200 "°"''1 

26, (a) The classifications of the Cantonments on date are three depending upon the population of 
the Cantonment and the constitution of .the Cantonment Boards is also dependeni on the 
classification. Would you suggest a cha_nge in the classification for effective representation of 
the popul~tion after the rece!1fce_nsus? · _ . .. _ _ · 

_Yes □ 

(b) lfy~s, give d~tailed sugg~stio'I);::· .. , ... 

,, ' . . (Not more than 200 words 
Suggestions: .. -.!•• • JI I • 

' 
' ·• ~ ,,' ' "·. I l, '. I ;i ., . ' ! , . ' 

27. (a) The development of future Cantonment to. lnclu9e·the: civllian·popul<!tion and commonly 
shared -c_ommercial .zone· -will b11 i~ , !he• _interest o_f: th~. armed ;forces quartered in the 
Cantonment Do you agree with the view? · · . . . 

Yes □ 

(b) Give reasons.for your views, 

. " 
Reasons: 

No·□ 

· (Not more than 200 words 

28. 'The Cantonments becaus/~f _the size .and--the pqpul~ti~~;a~e n~ith~~ represented in the 
legislative assemblies nor in the Parliament? Do you )hin~,that t~e a~coyntabi!ity of ttie Central 
Government to Parliament will be effectively enforced if Cantonments form a constituency .by 
the_mselves as a whole for election of members to the Rajya :sabha? 

Yes □ No □ 
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29: · . :The 1need for a ·trained local self,-govemmenl. civil service for ,effective adm[n[stration of the 
.,· .- ,.: cantonments··keeping .the balance ,ofdn~erest,of- the .. army .as well as ;civil population in .the 

· ·. ·· · . "Cantonment cannot-,be:over empl)asized.•,~ahteps would you;recommend to-make the.civil 
::,,;•:·,_· servlce'independent,ofthe-localipressures:and·forces·arid accountable to the people and the 

Parliament? · · · 

Suggestions: 
• :t'.t. • ,1 ·•,,.. ·.•I'. l 

~--} r_ : 

. (Not more: than 200 words 

30. · What are the additional sources of income that can be locally raised by the local self
government organization like Cantonments? 

(Not more than 200, words 
. Suggestions: 

31. · An analysis of the financial statements of the -Cantonme_nt :Boards reveal that nearly 35 
Cantonments-are deficit,' and about 1 O Cantonments have surfeit funds due to accumulation of 
service charges· for which there is no matching developmental projects, available on date. 
Under the _present statutory dispensation, there is no scope for cross-funding. Would you 

, suggest the constitution of a development.authority through which the surplus funds can be 
canalized to the deficit Cantonments for development expenditure? · 

Yes □ No □ 

(a) Do you think there is a need for establishing a Cantonment development authority in whom 
.all t1:1e lands should be vested and the constructions and developments and- management of 
lands including the constructions. (non-operational) (or the ·army in·a Cantonrilentstiould be 
established? .. 

Yes D No □ 

(b) Will such a_ development authority with necessary powers; expeitise and directly iiri'swerable 
to the 'MOD· be more cost-effective and ensure uniform development of Cantonments in a 
planned manner? 

Yes D No □ 

33. Will the Cantonment development ·authority enable to dispense with departmental engineering 
services for capital works arid ·a more rational· downsizin·g of MOD will be possible if only 
maintenarice roieis vested:iil'the department? ·-/' 

, /. • • ·1 (. •• ' ' .... • ' • 

Yes· D · No D 
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34. 

-35. 

36. 

• 

37. 

Do you think that the Cantonment development authority be in a position to- raise financial ' 
resources from the market on the guarantee of the vast land resources vested In it ·for· 
construction purposes -in the, Cantonment for the army-and.other- institutional needs-of ihe 
Cantonment' and 't~ereby reduce considerably the expenditure on such 'construction from the. 
· Defe'nce Budget? :, ' · "- ' ' 1 · , · 

' ' 'I . I' 
,\ \i 
,,i 

I ' 

Yes ·. IT] No.·.□ 
j• • ' • 

! ' . • ' ! ' 
, ,Do xo~ agree.that \he Const!tulion_qf 9antonment-de_v_elopment authority.will en~ure·optimal 

use of land,' minimize land wastage and convert land ,into a factor· of production .. than a dead 
, ' ' • ·, 1,- l 1! , • ·, , • I ,, . 

asset as on date?,,- ·· ., i · :. i "· · 
' . ' ' ! , r· ~ : ~ . '. ;i 

. ' I ' ' ' Yes' '·□ ; : I . . 'l ·,t N 1. o·. I 

I ; ••: •.•• 1 !'' (';' P 11 , •, ~ I . 
. ' . , .. : .' , ' ' ; '' ,· . ; ! . ' ' / ! j''. ·. : 
• _At preser\! the fun·cuori· of the Cant~n.ment Boards are divided int~ cibligato!Y and discretionary. 

Should'this not be municipal (basic) and developmental ~nd the basic functions should not be 
made subject to availability of funds? " . . ' - · , , : 

1 • • ' ' : ; ' • I , ; ' '. ' , ·:. '. • ., • '' _• • t I ' . 

:, .l:' .1 
•• _ • ,, • • (Not more than 200 words · 

· Suggestion's: 
: ; • j 

1 ~ 
rl -, ' ',, 

' ',. ' ' ,,·· 

I. 

! 
" ' i· I , -

: , •... , , I ,l 111 .' ·' 

Please give:·details _of any·oth~r .suggesfions/comments :which you would· like to make on 
.Empowering· and Strengthening lcical self-governrr]ent in Cantonments.! .- , , · : · 

'. , ' I I I ' ' . 

I i .. j 1 1 • , • 1: L 1 , •• : [ • 

: 1 • ' ' • · , , Not more than 200 words 
Suggestions: ' · . 

. ' 
,, ' 

1-

J I I 

I j 

' • ! . : ... I 

-. ' 

. ' . : 

' ,, ,' 

I I' 

' ' . .. ,, 
: ',, 

I'' 
' ' 
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SI. Name of the 
No. Cantonment 
38 KHASYOL 
39 KIRKEE 
40 LANCOUR 
41 LANSDOWNE 
42 LEBONG 
43 LUCKNOW 
44 MATHURA 
45 MEERUT 
46 MHOW 
47 MORAR 
48 NAINITAL 
49 NASIRABAD 
50 PACHMARHI 

· 51 F'UNE 
52 RAMGARH 
53 RANIKHET 
54 ROORKEE 
55 SAUGOR 
56 SECUNDERABAD 
57 SHAHJAHANPUR 
58 SHILLONG ' 
59 ST.THOMAS MOUNT 
60 SUBATHU 
61 VARANASI 
62 WELLINGTON 

ANNUAL CONSOLIDATED ACCQUNTS FOR THE YEAR 1998-99 
INCOME IN Rs. (Actual) 

. 
Year of Estt. of Total area Extent of Civil Area/ · Total Populatlon as Class 

Cantonment (In Acres} Private Land lin Acresl oer 1991 Census 
1942 1535 - 9310 IIA 
1817 3000 122 78323 . I 
1872 694 •. 16 2907 IIC 
1887 · 1414 26 7106 IIC 
1882 .174 4- Ill 
1862 6807 72 50089 I 

1833 2676 12 9231 11B-

1803 8299 346 96021 I 
1818 4190 241 74987 I 
1956 2746 276 27015 I 
1878 588 5 1114 Ill 
1818 5665 - 226 42208 I 
1872 2475 68 10083 II 

. 1817 2739 ··244 82139 I 
1941 9305 77.73 56264 · I 
1869 4176 167 16874 I 
1853 1176 7 10877 11B 
1835 4049 135 37135 I •. 

1806 10121 3000 IPvt.l 236 ICivil Areal 171148 I .. 
1835 2379 10 19010 I 
1885 491 43 11076 11B,. 

1774 3192 190 39744 I 
1875 · 586 27 3700 ·nc 
1811 1168 _:35 15082 I 
1853 1648 107'. · 19764 I 

. Total Grant-In-aid: 

• I 

ANNEXUREI 
[Seep~ 12.7) 

Grant-In-aid aiven durina 1998-99 . 
Ordlnarv Rs. . Saeclal Rs. 

65,00.000 

35,00,000 ' . ' 

70.00,000 : ·- . 
'. 25,00.000 

, .. , 

40,00.000 
; 

15.00,000 '' -; ; .. . 
40,00,000 

70,00,000 · 
115,00,000 . 

.·J • 

55,00,000 65,52,000: 
I 

', '' 

40,00,000 . 

50,00,000 

115,00,000 
. 21,04.48,00• ' 95,52,000 

Class of Cantonment No. of Members Total No. of Boards· 
. 

I • 14 36 
IIA · 12 6 .·· . 11B 10 4 

. 
IIC 8 6 -
Ill 3. .. 10 ' - .. 62 

. . -

• 
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SI. Name of the 
No. Cantonment 

38 KHASYOL 
39 KIRKEE.1 
40 LANDOUR 
41 LANSDOWNE 
42 LEBONG 
43 LUCKNOW 
44 MATHURA 
45 MEERUT 
46 MHOW 

. >17 MORAR 
48 NAINITAL 
49 NASIRABAD 
50 PACHMARHI 
51 PUNE 

- 52 RAMGARH 
.53 RANIKHET 
54 ROORKEE 
55 SAUGOR 

--55 SECUNDERABAD 
57 SHAHJAHANPUR 
58 SHILLONG 
59 ST.THOMAS_ MOUNT 
60 SUBATHU; 
61 VARANASI· 
62 WELLINGTON 

a 
"f 

- -·-

NUAL CONSOLIDATED ACCOUNTS FOR THE YEAR 1998-99 
INCOME IN Rs. (Actual} 

- - -- . - -
Year of Estt. of Total area Extent.of Civil Area/ Total Population as 

Cantonment (in Acres) Private Land (in Acres) per 1991 Census . 
Class 

1942 1535 -- . 9310 IIA 
1817 3000 122 ., 78323 I ' . 
1872 · . 694 16 · 2907 IIC 
1887 . 1414 26 7106 · IIC . 
1882 174 4 .. Ill 
1862 6807 72 50089 • I 
1833 .2676 12 9231 11B 

- 1803 8299 346 96021 - I 
1818 4190 241 74987 I 

'1956 . 2746 276 27015 'I 
1878 588 5 1114 Ill 
1818 5665 226 42208 I 
1872 . 2475 68 10083 II 
1817 2739 244 82139 I 
1941 9305 • 7773 56264 I . 
1869 4176 167 16874 I 
1853 1176 7 10877 11B 
1835 -4049 135 37135 I 
1806 10121 3000 (Pvt.) 236 (Civil Area) 171148 I 
1835 2379 10 19010 I 
1885 · 491'. 43 11076 11B 
1774 3192 -. - 190 39744 . I - . ' '1875 586 27 3700' IIC 

• 1811 1.168 35 . 15082 I 
1853 1648 107 . ' -- 19764 . I .. .. - ' ... 

.. . Total Grant-in-aid: 
'' ,' ' 

-

ANNEXUREI 
[See Para 12. 7) 

Grant-in-aid given durina· 1998-99 
Ordlnarv Rs. Soeclal Rs. 

65.00.000 
' 

_ 35,00,000 
70,00,000 

' 25,00,000 
-

, 

.40,00,000 . 
15,00,000: 

40,00,000 

70,00,000 
115,00,000 

55,00,000 65,52,000 

40,00,000 
--- - -- - - . 

50,00,000 . . .. .. 
115,00,000 

. 21 ;04;48,000 95,52,000 

Class of Cantonment • No. of Members -Total No. of Boards . 
' - . - ·1· . 14 36 

IIA ' 12 , 6 ., . -. 
. - ---ne · 10 4 . -.... 

IIC 8 6 
Ill - 3 10 

. ' 
62 
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. . 
CANTONMENT BOARD MEETINGS HELD DURING 1998-99 

' . ' 

SI.No. Name of the Cailtonml!nt- 9rdimiry· I i 
Special ' 

.. ; ', ' - .. 
I 

1 AGRA - 8 3 
' 2AHMEDABAD _6 -

-- .. - - . - . 
' 

. .. 
3 AHMEDNAGI\R -1 9 ,. . . -
4 A.iMER". -· , .. ., 1' - '· 

' ··, : .... ~ . . - ,· ,. •. - . ' 5 ALtAHABAD. 8· ' t· -. 
6 ALMORA 8 -

. . ,. 
7 AMBALA ' 5 .10 - - . - -

' . ·-8 AMRITSAR ·7. .. -- ,. 
. 

9 AURANGABAD_. ,·.6· ; 7 : ;.~ .. 

10 BABINA 
, .I 

5 
, .-

5 -' •, " 
., .. '. } ., •· . ' -· ... , . ,.· -

11 BADAMIBAGH - ' -.. 
' -- '12 BAKLOH 2 -

13 BAREILLY ' 3 .. ·2 

BARRACKPORE 
. 

' 
. 

14 .5 .. 5 

BEL:GAUM' 
._ .. -- _. 

15 - . ·::· -,;, 11 ' .. I 
~ ·'3 ' .. 

- (' .· , : '~'' 

16 CANNANORE 11 1 

17 CHAKRATA " 4 . 
·. 

18. CLEMENT TOWN ·. 3 3 

19 DAGSHAI 6 -
20 DALHOUSIE 3 -
21- DANAPUR 5 ' 1 -

22 DEHRADUN. ·. i, 9 - ·.!-;·. 

DEHUROAD 
.,.,,._ r ,. _,, 

·' 23 ' ,6 -· ·-,1 

24 DELHI 13 2, ' . 
25 DEOLALI - " 9 8 

- .. _,., -. -
26 FAIZABAD ' - 2 - ,. 

- .. ·- -' 27 FATEHGARH. 4 ' 7 
-

28 FEROZEPUR ' ·2 .. - 2 ' 

29 JABALPUR ' 4 .. 1 
,, . •· _, - - - --

30 JALANDHAR 7 ' ' 
4 -

' --
31 JALAPAHAR -

, - 7 ,, -
32 JAMMU , 4 ·, 1 ' - " 

' --33 JHANSI .' ' J,i ' 7_,.:. - .---- .• 

--. - -· 4· -
,. __ 

34 JUTOGH 
_,. . ;:_ •' '! ~ ... _-:- - -~ 

-
' 

.. . ' .. . ·~' :, ' • ~ 11 ' . _:a\~:'> 35 KAMPTEE-. -- ,"'~ '. ..:· .. Ci 7 -"':; ,;' -, ' ' ·. .·- ·' ' --
KANPUR ."·0:' 

·-·' '• '' ' .. 
:•;:-:·., '·-. '.~ ·..: . ·35 ,-, _, .. ., ·-10 . ' 2 -:;, '·:. .. - ,,· ' ' 

.. 
.. ' ' 

.. 
' ' i -

37 KASAULI , ' '·:: 4 , .. - - , 

' 

ANNEXURE II· 
[See Para_ 12.i] ··, 

' .: . , 
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-
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-
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-

' . 

• I 

' ,, 
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I ' 

' ' ,, . ' 
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. cANTONMENt:iisoARD MEETINGS He-o ouR1Nc; 1ees-e9 ANNEXUREII 
. • [See, Para 12. 7)· . , ' . . ~ ' ' . . 

,. ,•.• - I ' • ' , 

SI.N\l/ . · ~ame of the _Cantonme11t "Ordinaiy ' Special . 
.. . ' 

2 ! ' .. 
·-38 KHASYOL· •' . 1 

·, . ' ' ' 
. 

' ' 39 KIRKEE ' ' : 6 " 1 ' 
t.ANDOUR ' . 40 : 2 ' ' . - ' 

·' '• 
,·' 

.' 1 41 LANSDOWNE . -, ·8 0 

' 
,. ,. ' ' ~ 

. 42 LEBONG - 2 ) 3 

(43 LUCKNOW ·' 
'' ' 

' -·· 8 
0 7· .. 

' • w- ". 
44 MATHURA·. ,· 1 9 

,. -·- ., 
45 MEERUT ~ ·. ' 8 ' 5 

' 46 MHOW . I 5 • 7: .. 
,· ,, 

' 47, MORAR 4 
.. ' . 2;-•. ' .. .. ;•, 

48 NAINITAL 7 
., 

··.,· ' ·' 0 .-. 

- .49 NASIRABAD ' ., 4: ' ' -
PACHMARHI 

. 
. 1 ' 

... 
50 . ! 3· ' 1 .. I·' .. 
"51 

... . 
' 

,. i 11 " • :·' PUNE. ,' ,·.,; ,, ·. 11' . '., 

52 RAMGARH - ,' ·g' -2 1 
' 

53 RANIKHET ' '. 1· 4, ' 2 . 1,, 
' 

; '. 54 ROORKEE '. 
;.·· .. 9 - '1 

55 SAUGOR 
; 

'' I 8- 5 ,, 
'. 

56 SECUNDERABAD i, .. 
: 

.. 6 .. 2;. . , . 

SHAHJAHANPUR 
·,, j ,, ·2 57 ,, ' 5 1 .. .. 

' ,. . --
58 SHILLONG ' ·' 11 •6 .. , : i 

' ' ' ,.V ·-59 ST.THOMAS Mou'NT: ' 8 '.0 .. , 
' ' 

' lJ ' " 60 SUBATHU- .. " 6 ' .. '. . . .. - ' ' 
,Q. 

VARANAs1·i 
,, '1 ·, 

' ' '•ii-' ',,:, 
. 61 ' f ' '8 ' ,, 

' ; ; 
I 

,, . 
' 
. 

62 WELLINGTON ' 9 1 ' 

' ' 
' ' J ' ,, ' 

/. ' 

. ' 

' .. 



. 
SI. Name of the Rlltes& Service 
No. Cantonment Taxes Charges 

1 AGRA 4165079 30874036 
2AHMEDABAD 805231 18698084 
3 AHMEDNAGAR 7324493' 5043161 
4 A.JMER 89782 4633924 
5 ALLAHABAD 623684 34828742 
6ALMORA 48826 254631 
7 AMBALA 1618315 16996072 
8 AMRITSAR 211172 74686B1 
9 AURANGABAD 41209B1 62053 

10 SABINA 2152973 6932218 
·11 BADAMIBAGH 905940 10779376 
12 BAKLOH 76061 478364 
13 BAREILLY 1228805 19476522 
14 BARRACKPORE 2066380 6093715 
15 BELGAUM 7980346 ' 21413059 
16 CANNANORE 1025228 
17 CHAKRATA 665282 .. 196524 
18 CLEMENT :rowN 204978 728946 
19 DAGSHAI 113012 573471 
20 DALHOUSIE 1071017 671712 
21 DANAPUR 469812 1569791 
22 DEHRADUN 5280827 21889699 
23 DEHUROAD 19253414 9064739 
24 DELHI 24363774 177314690 
25 DEOLALI 11785067 6217615 
26 FAIZABAD 105922' 3990713 
27 FATEHGARH 56905 12187960 
28 FEROZEPUR 18640855 6590279 
29 JABALPUR 12563374 19421936 
30 JALANDHAR 36176025 19423900 . 
31 JALAPAHAR 51204 554561 
32 JAMMU 99335 , 3116064 
33 JHANSI 2714296 20557373 
34 JUTOGH 69937 344126 
35 KAMPTEE , 6212540 7369492 

• 
ANNUAL CONSOLIDATED ACCOUNTS FOR THE YEAR 1998'99 

INCOME IN Rs. "(Actual) . 

0 

Po-unds& Revenue derived Mllltary 
Misc. 

Grant& Extraordinary & Total 
from property Conservancy ' . Debts Hackney Contribution 

161570 ( )2644788 7774650 636910 1796983 48054016 
- 8793682 757093 104794 1375000 446188 30980072 
89922 3948149 2492747 566107 11020000 1242720 31727299 

33129 258824 709375 5666019 56407 11447460 
125865 9983457 6284215 · 231753 , 4909 13455086 65537711 

4818 '197148 1256658 · 19337 1400000 113361 3294779 
50645 5430426 . 13773396 191566 23440626 78272 63561524 
5280 229341 B391342 ''60673 660035 17026524 

, 660 390927 •440026 123998 B000000 1268165 ·17925177 
15325 ~' - 2814525 8422951 169210 584209 21091411 
15896 I ~ 1317476 · 20699849 17409850 3500000 6750 54635137 
3110 456030 1532552 51491 6000000 180641 .. 8778249 

50090 8520082 5415307 306192 ' 860547 34077863 69935408 
15463 . 1464322 4301737, 137575 7000000 500070. 21601262 

· 125398 13565273 2311198 1327832 101950433 ·, 14B673539 
5703 728920 1061159 ! , ,133695 ·,2078622. 1936411 6989736 

558 . ,302449 2503630 .... ! 36056 '6000000 15230 9741731 
5950 . 441224 6090458 101021 5500000 396005 13468582 . 303954 2514B6 269841 4500000 : 5200 6016964 
94B 480269 1847448 148958 5000000 980697 · · 10201249 

1484 3079832 1778436 4645B0 7500000 865010 15728945 
98703 836196 3668780 231862 13145877 . 2B848600 74000544 

5129476 2902456 881810 2900000 19431640 59563535 
325127 43005532 2062248 571308 9390000 32178207 289210886 
165126 5830636 6219951 256400 13663263 3329050 47489110 
11467 2B5545 2349746 47662 6000000 11325 128025B0 
11115 771767 2569089 9106187 24705023 
12121 '1054298 1B047674 342436 . 11520000 162306 56369971 

'67026. . 5B9B074' 111,11141 701974 '? .900972' 1699525 52384022 
110290 , 2439244 '"12910203 1766221 14026500 495531 B7371914 

' . 50512 1036673 '46369 ·- .4500000 ·, 2142166 B3B1485 
3459. ··2029553 B151721 6100 3500000 -· ' · 230997 17137359 ,, . . 
2729 ic-1 16814945 c ,-6600777 592356 . -- - '1698036. 4B9B0512 

" 420 :-+,~:-- 179410 ,1209924 . '1964 4500000 . '14294 6320077 
. 60277 . ! ,,;·, 446976 361909 320147 4553245 1204600 20529186 

' 
. 

.. ANNEXURE Ill 
[See Para 15.5) 

Opening 
Gran~t~~I Balance 

14417032. 62471048 
3670467 34650539 

, 18452422 50179721 
432643 11880103 

4636243 ' 70173954 
1168601 4463380 

, 47661967 ,. 111463491 
3320746 20347272 

13166311 31111488 
15617173 36708584 
9723596 64358733 
2491849 . 11270098 
4765493 74700901 

' 13207571 ,· 34808833 

83660963 · · 2323.34502 
.. ' 972488. 7962226. 

' , 1015980 10757711 
870601 14339383 

4924086 ·10941050 
"'3335116 . ' 13536365 

1863036 17591981 
441245 74441789 

11674662: 71438197 
10653388 , 299864274 

,, 2078348 ' 49567458 
2993356 157959~ 
2427149 2713217' 

14318210 7066B1B1 
44759425 97143447 

.: ·9942231 97314145 

' 2723900 111053B5 
, 14051371 31186730 · 
. -2B1B24B 51796760 
: . 3666558 10166635 
13984861 34514047 

I 
\ 

t 
' I 



SI. Name of the 
No. Cantoninent · 
36 KANPUR :·, 
37 KASAULI . 
38 KHASYOL 
39 KIRKEE '' 
'40 LANCOUR 
41 LANSDOWNE 
42 LEBONG 
.43 LUCKNOW 
.44 MATHURA 
45 MEERUT 
46 MHOW 
47 MORAR 
48 NAINITAL 
·49 NASIRABAD 
50 PACHMARHI 

"51 PLINE .. 
52 RAMGARH 
,53 RANIKHEl'. 
54 ROORKEE 
55 SAUGOR, 
56 SECUNDERABAD 
·57 SHAHJAHANPUR-
58 SHILLONG -
59 STcTHOMAS·MOUNT· 
60 SUBATHU ,. .. 

61 VARAN\SI -
62 WELLINGTON . 

TOTAL' 

Rate~ & 
Taxes 
8211805 
973895 

... 
387804 

70508416 
,284743 · 
733127. 
12155 

1997968 
93317 

4820082 
17171429 

108816 
175789 

33286773 
2193035 

92227563 
2777005 
3618692 
. 109694 
8826585 

73218949 
- - 91458 

, 555815 

ANNUAL CONSOLIDATED ACCOUNTS.FOR THE YEAR 1998-99 
INCOME IN Rs. (Actual) 

. Service Pounds & Revenue derived Military Misc. ' Grant & 
Ch.irges • Hackney from property . Conservancy· Contribution 

59676935 - 27638 2761418 3702241 · 1863702 . 
1278273 .. - · ,75 2340230 978712 264212 7500000 
1024333 1826 126448 4302500 · 59635 6500000 

90253265. 5561 ·24920940 9526311 "1782148, "7865904 
134620 . 247963 93296 - - 3500000 

1446216 · · : . 600 587657 1784869 317010 7985023 
307067 ·36635. 1036519 ' 45550 2500000 

53525031 · 218068 1482107 .. 13075471 391736 
8566920 .38406 .·1539023 6782922 38157 .. 

29662990 _ ·11535 32738072 · 8244912. 337287 2634180 
35324563 298853 2156347 7000000 1485050 ·4690000 
4397078 . '4941 717506 677676 121805 
1590680 700 - '· 250395 - .. 1043719 , 871 1500000 

3494 2800642 177663 ·357000 
2471104 17934 1192194 792875 51381 4064981 

45392863 ' 5800 "28589092 4489401 . ,723071 
; .9135 . 2929209 3771863 - 1770823 - 7000000 

1614932 5210 1139969 2665432 306060 12578787 
22941704 20948 - 1210911 7915632 35090 
8399360 29573 1205593 5659532 204751 13440302 

. 74410113. 28858524 . 4548407 
4326546 - 3487 .. 831812 3249691 34256 
1056930 • 2302666 3191960 224383'" '45464_19 

-·-14972415 ---33895950 ~:-- 0 -- 29 - \. .. -'5765558 · -- -3000000 3484350 · 8229764 
.. 197950 - - 802913 599178 . 158499 5000000 --

1300047 5885563 .. · 14960 . 668020. 1784372 .777191 · 165059 
· 913671 2548796 .. 700 677802 3491032 704379 . 11500000 

ANNEXURE Ill 
(See Para 15:5) 

Extraorglnarx & Total · Opening 
Grand total 

Debts•· ' Balance, 

63501244 139744983 8728077 148473060 
267149 13602546 4569246 18171792 

. 224904 ' 12627450 885194 13512644 
- 40932191 · ·245794736 10481701 · 256276437 

836920 5097542 1393786 6491328 
138673 12993175 5316473 18309648 

·3699034 7636960 0 1590983 -9227943 
59367649 140058030 -11559008 151617038 
9089900 ' 26148645 · ,1137600 27286245 

73413353' 151862411 19319133 171181544 
• .347642 68473884 . 7858709 76332593 

232730 6260552 9910272 16170824 
35631 4597785 2730354 7327869 

27129991 63755563 1029770 64785333 
2540829 · 13324333' 616973 13941306 

,85127221 263062656 · 13803024 276865680 
357424 18615459 2892476 21507935 

13783036 35712118 1277198 36989316 . 

8836412 41070391 1825357 42895748 
3061017 40826713 2531236 43357949 

- 116529504 297565497 21783731 319349228 
1465306 ' 10002556 · 2550519 12553075 

. - 1388969 · - -13267142 2960063 ,16227205 
-- ., 32636119 , 101984185 · 5712296 ·107696481 

, - . 64892 -- - 6823432 2784044 9607476 
, ' 661553 11256765 2143846 . ·13400611 
_ _ " . 5421024 .25257404 222264 25479668 

514175870 987952063 2266040 312295692 271238171 52663424 306255915 - ·812258719 ·3259105894 534160873 ·3793266767 
-- .. 

- .. -· "-~c:::,..,,-, ---"--",•·,-.:-'- :· _:___::_;__::;;:;::_ . 
~ - ~-. 

, I 
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General 
• SI. Name of the Collection of 

No. Cantonment Revellue & 
Funds -

1 AGRA 2895250 
2 AHMEDABAO 1125498. 
3 AHMEDNAGAR 1304324 
4 AJMER 478610 
5 ALLAHABAD 1688830 
6ALMORA · 528046 
7 AMBALA 2484969 
8 AMRITSAR 985268 
9 AURANGABAO 1255152 

10 SABINA 2606385 
11 BAOAMIBAGH 1783643 
12 BAKLOH · .643498 -
13 BAREILlY - 1798179 
14 BARRACKPORE ·1404757 
15 BELGAUM 1391528 , 
16 CANNANORE 671052 
17 CHAKRATA 1473665 
18 CLEMENT TOWN 470527 -
19 DAGSHAI 649034. 
20 DALHOUSIE 1135525 
21 DANAPUR 1473435 
22 DEHRADUN 5347805 
23 DEHUROAD- 6339129 

'24 DEl:HI .. . 4432234 
25 DEOLALI - 3267899 
26 FAIZABAO 862035 
27 FATEHGARH 1275534 · 
28 FEROZEPUR 7375692 
29 JABALPUR _. 3534570 
30 JALANDHAR 10038740. 
31 JALAPAHAR ' . 259707 

ANNUAL CONSOLIDATED ACCOUNTS FOR THE YEAR 1998-99 
EXPENDITURE IN Rs. (ACTUAL) 

---
Medical Service/ Contribution for Water -, Sanitation & Public general purpose, 

Original Maintenance Public safely supflY under Misc. 
Military Instruction Pension & 

Conservancy Gratuities agreement 

168345 7593459 3594977 26061967 .2678073 6900000 4969622 456197 
4116796 1249214 4332825 2846095 685005 136538 1505419 

10300ll 346022{ 
"" 

1287615 10166959 3790148 2888741 · 1744204 395330 
1212000. 1768022 259084 2349391 3594 249008 202170 
789240 4140074 2231912 14858864 2972978 3719072 265740 

101897 318905 2193929 3981 129354 12188 · 65482 
2749038 5598257 '4642221 17045172 2998145 7247424 1122069 

205932 641560 12911719 964797 388312 90472 
9614167 1428102 725708 5181046 1408712 6143 152299 
2310344 · 5866740 858962 18161292 957401 704917 732812 146209 
4579621 3216315 2537861 15588770 82198 1341343 67650 · 

- 1347000 948079 271961 3854962 . 1499205 1002898 27587 78751 
2120075 10831014 5146802 17076915 4033818 3899551 160407 
2070978 2197815 - · 1011814 10829534 1479138 , 1864185 507710 
8227081 3076846 · 1529865 6710376 1986064 2892055 7752214 327435 
1027416. 441075 197503 1834693 12899 183840 101771 · 

1181575 666356 3318235 1547846 1045791 5800 52857 
507503 1315709 796029 8511527 827089 750945 118536 

5'19498 890760 3065871 5095 666571 91 1,~ 
1654489 1221568 1020939 · 4934877 776799 370714 105 ~2 
595723 650303 1034921 8273213 - 1360000 85282 Bi 62 

2573198 5903093' 2690344 : 20822085 4376144 3350973 221288 1•• 633 
5444704 2624262 1493342 14600498 8813648 3292398 4927707 415373 
8993456 13968235 12702238 . 42875004 · 15685032 6767156 166527 403657 
1206024 6598243 · 2854496 . , 19379442 7659027 4708375 8878 203932 
859222 964457 954704 8400620 - .941470 853360 "183312 
51.189 . 1978826 808764 7296903 1456997 546758 462321 

6995265 9292394 4487832 •28421451 2328555 5188535 618421 
337041 _ -26197970 2768265 , 21444302 3810112 4817640 914430 - 312791 

1332765 4435959 3855088 34588320 10922945 7740315 - 675881 
1620254 591693 615589 1875313 302637 863879 49685 · . 

·' Extraordinary Total 
& Debts . 

223124 55541014 
13471526 29468916 
3919245 29059794 
5099607 11621486 

35220940 65887650 
101021 3454803 

61116257 105003552 
626231 16814291 

. _1165899 20937228 
527998 32873060 

6456657 45654058 
. 175715 9849656 

-20506385 65373146 
10385571 . 31751502 
98594037 132487501 
2703365 .7173614 
.. '9960 9302085 
405610 13703475 
47475 5965404 

925995 12146758 
115760 - 136m99. 

28087881 73558444 
15987588 - . 63938649 

173551633 279545172 
1548737 47435053 

- 24787 14043967 
, 10775072 ; 24352364 

333153 65041298 
31481663 . 95618784 

2372606 - '75962619 
3056295 -- 9235052 

ANNEXUREIV 
[See Para 15.5) 

Closing Grand total 
Balance 

6930034 . 62471048 
5181623 34650539 

21119927 50179721 
258617 11880103 

4286304 70173954 
1008577 4463380 
6459939 111463491 
3532981 20347272 

10174260 3_1111488 
3835524 36708584 

18704675 64358733 
1420442 11270098 
9327755 74700901 

_ 3057331 . 34808833 
99847001 232334502 

788612 7962226 
1455626 10757711 
635908 14339383, 

4975646 10941050 , 
1389607 13536365 
3914182 . 17591981 . 
883345 74441789 

7499548 71438197 -
20319102 - 299864274. 
2132405 49567458 
1751971 15795938 -
2779808 · 27132172 
5646883 · 70688181 
1524663 97143447 

21351526 97314145 
1870333 11105385 



32 JAMMU 
33 JHANSI. 
34 JUTOGH 
35 KAMPTEE 
36 KANPUR 
37 KASAULI 
38 KHASYOL 
39 KIRKEE 
40 LANDOUR 
41 LANSDOWNE 
42 LEBONG 
43 LUCKNOW 
·44 MATHURA 
45 MEERUT 
46 MHOW 
,47 MORAR 
48 NAINITAL 
49 NASIRABAD 
50 PACHMARHI 
51 PLINE 
52 RAMGARH 

·53 RANIKHET -
'54 ROORKEE 
55 SAUGOR 
56 SECUNDERABAD 
57 SHAHJ.~HANPUR 
58 SHILLOi"JG 
59 ST.THOMAS MOUNT 
60 SUBATHU 
61 VARANASI 
62 WELLINGTON 

. TOTAL 

ANNUAL CONSOLIDATED ACCOUNTS FOR THE.YEAR 1998-99 
EXPENDITURE IN Rs. (ACTUAL) 

1199912 1216144 , 1461789 697169 11377522 810364 123943 198147 
. 3998909 4542908 7480028 . 1311733 19959568 · 1927048 4967278 364338 513757 858934 

. 775362 981306 119267 194277 2057613 1476349 751502 60151 . 36850 . - 10000 
· 1.155986 1228596 2338347 392662 5446089 1086608 224096 1456093 137427 2571583 
"3483674 577768 28280512 5448670 28649408 3647873 8041748 538196 812993 
1716028 . ·. 1118096 896628 5716060 836139 946030 108089 490823 
1154434 90885 186299 279927 4990107 3810800 1615163 31971 35272 293916 

15731085 .. .4978091 14469600 10581613 36521268 13729069 4613590 2654562 1154720 142867042 
589989 ; : 266100 2424018 173797 · 1711948 492 209898 276591 101673 19950 

1402611 1026709 1144444 590209 5431367 1846794 · 1807390 532938 150658 279873 
282219 315000 139807 · 135895 1777124 281547 · 949558 , 20455 4578516 

2146140 , ;·:5730547 23920929 5944931 37375973 3595135 5446269 552164 592147 46156490 
. 804972 ' 1780079 1178702 ~ 10699477 935766 2975248 92128 7726320 
5069245 ·,. · 4069570 41940549 . ·10120101 ·43291531 7518651 14563135 - . 541958 24244338 

. 3998625 1 .,•:'·641742 . 9970509 2811149 20971374 6975734 9441016 3508109 456107 161374 
696499 ·--. . 573398 "3770182 557069 3664498 1938727 55354, 382559 
688408 · _, 595490 ·238951 · 335507 2319708 179954 714216 71136 30989 

5488903 : . 5009629 985955 , 10379945 10000 5045000 2130458 24.1156 34067457 
1027091 796429 · 927340 285124 4645578 1034366 · 1297670 71094 721691 
5497242 4418503 38375464 9965762 39857294 18251596 10202594 3395293 95631355 

1363649 374088. 739644 , 366004 11482922 2441008 . 2515397 213500 . 485677 
. 3990703 .. 16747N 1013740 2043347 11325804 2625260 . 2896899 · 1224865 · 186816 ·10007017 

,973647 2067862 2200642 1291262 9269825 4461388 131866 18010000 
_4316941 1510946 1697677 1119411 10459966 4336979 ' 2418949 966726 ' 342390 . ~ 1585338 

4355550 . 595070 49858226 7429544 45887788 3300 8466568 43099641 671037 150926040 

885571 1422053 610394 4702104 499337 890640 104159 1701098 
1326681 

.. 995277 547278 5289047 889661 . 308830 . 57947 184300 5040121 
2562236 1514088 13289383 1967154 . 15143024 11197870 5158028 2392976 254772 50698861 
833534 ·125000 730806 405267 3216448 5000 . 847429 -39957 73681 94644 
680675 , 437009 1325061 672509 5778725 1131165 1092429 184657 550645 

1373811 492892 "4487864 734143 11552002 1731934 1523288 27920 424586 2997941 

150551052 109532057 404120640 134219450 827919182 182228753 180506796 81108827 20522801 1133219725 
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FOREWORD AND ACKNOWLEDGEMENTS 

This Consultafion Paper on 'Empowering and Strength~nlng of 
. Panchayafi. Raj Institutions/Autonomous District Co~ncilsfrraditional Tribal 

Governing Institutions in North East India' _Is partly based on two papers, 
n~mely the paper prepared by Dr. Bhupen _Sarmah of the Omeo Kumar Das 
and the other paper preparep by the Institute of Social . Change and 
Develop·ment ahd'Prof. Apurba Baruah of the North East India Social Science 
Congress (NEISSCJ (see at Annexures ;I and II respectively), for the 
Commission. The Paper was also dEweloped out of the various memoranda 
'received: by the· Advisory 'Panel from organizatioris, State Governments, 
traditional institutions, communities and individuals as wen· as interviews and 
fieldwork conducted by Shri SanjofHazarika, member of the Advisory Panel. 

The- Advisory Panel discussed and modified the Consultation Paper 
written and edited by Shri Hazarika. The conclusions and suggestions have 
growp out 9f collaborations with ·the Omeo ·Kumar Das Institute, NEISSC and 
Shri P.A. Sangma, Member-in-charge. · . · 

'. 
. The Papers prepared by the Orne□ Kumar Das Institute and NEISSC ·' 
are attached as Annexures I and II respe,tively to this Consultation Paper. : 

1 ' • _. • • 
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Go~emrnents- of Mizoram, Tripufa, Meghalay'a. and Assam but,n\) responses 
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Commission also wishes to acknowledge the contributions made by traditional -, 

· governing systems of the Khasi Hills cif Meghalaya, the office of the Durbar ' 
Hima Mylliem, Shillong, and the Council of.!'Jokmas, Tura; the Khasi, Jaintia / 
and_ Garo Autonomous District Councils; Lai, Mara and Chakma District . 
Councils 'in Mizoram; Trip_ura Tribal Autonomous Area District Council; Sixth '!' 
Schedule Demand Committee (Manipur); the Mara Democratic. 'Front; Mara·:\ 
Students' Organisation; Mara Thyutilia Py; Hmar ·Peoples Convention; Hma~J' 
Students Association; Young Mizo. Association; various village council heads 
and members; vice-chairman, High Powered Committee: various_ District 
administrators and police officials in the• North East: Khasi Students' -Union 
and other student unions in the North East. · · · 

The Commission places on record. its appreciation of, a~d gratitude to 
Shri Hazarika, Dr. Sarmah and Prof. Baruah for the,ir· co~tribution. · 
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CHAPTER I • 
i. 

_,: ·.•f-••." • j 

... ~ .\' ., 
,t , ..; t, \. 

,, ,' a , -:[,• " _-, :'. t• '-'", •·•, '••I -

· 'Historical Background 

., . ,':.1· ,,-;,:~•. 

,t .~ l •• ''::' •·., ; I • ., , , , •; .• ,, , . . ol " ,'_., -• 

· The; North ,East, ·of ;India,-' 'home to numerous' diverse .. communities·: and.: located 
strategically with bcirders.-with: Bhutan; l'ibet/China, Myanniar·tmd Banglages~; h~s. seen' .much 
violence·and.bloodshed·over the"pasrfew decades: These include insurgencies it\ the States of 
Nagalarid, Mizoram, Manipur, Tripura and Assam. and foe 'growth'. of militalii grou'ps' in 
Meghalaya. In addition, !her~ are conflicts and confrontations over land use and control as well 
as issues of ·Ianguage, , identity ,,formation, demographic· ch·ange . and minority'.r'najoritarlan 

. relations. Every .year; the Brahmaputra and its tributaries flood the As~am. anifB.arak valleys, 
displacing millions .of: people ·and destroying property·worth crores ·of rupee,~. Yet, _these :rivers 
also bring fertility to their banks, a result offresh silt deposits': · ' · . ' " 

1.1 Alienation from the rest .of India, misgovemance and corruption as well as 
underdevelopment are· sta!ed. as common, frustrations in this region 'wtifch' is ·6ne. of, the .riqhest 
regions in-terrns,of natural resources ;iii 'India and also one' of its /nost·beiiutiful'part.·· Ironically, 
the area· has also··become:•among· the· poorest in income 'levels an·d the incidence of rural 

. povertyis.growing2• • ,: ·,·.' • • · · ,,. ' ' .·,' • · , 

1.2 To tackle the problems of this unique' area and to-preserve the democratic traditions 
:and cultural diversity'of its peop/~-whose ancestors have come fro"!:glstafs~ul!),:Ea.st lfi~ia, 
Tibet ·as ,well as from other-parts-''of India, !tie framers-'of the Constituticin•conceivea of the 
instrument of tribal self-rule. This stands embodied• in the Sixth 'Schedule to 'the Ccinsiiiuifon' of 
India. The drafting of this Schedule. was done bye a Sub-ComriJitiee 'on North :East Frontier 
(Assam, Tribal and Excluded Areas) of the Constituent Ass~mbly headed . by "Shri. Gopinath 

,Bardoloi, the then Premier.of-Assam. The.effort was to 1acccimmodate ttie collective aspirations 
of. tribal. communities, within· ·the ·broader framework_ 'of t ~eriiociatic f P,olitica( _sxstem 
,characterized by_ centralized, powers, in •a situation· characterized· by a mix of ·apprehension, 
. confusion- and hope in the days immediately preceding the adoption cit' the· Constitution' of 
India 3. , . . · "'· 

'! ... ' _, --... •1·.,, !., - .... . . :•1,._ ,., ·-

1.3 The Sixth ;schedule. operates cin parts of, Assam: Mizciram and Jnpu"ra and throughout 
. !he State: of,·Meghalayac~ Earlier, 'Arunachal Pradesht(knowr(earlier' as North' Eastern· Frontier 
. Age_ry_9y) wa~- also -part of the: Sixth Schedule·and ad.ministered by ,the Goveinor' of A~s_afij'' as 
the agent of .the President : BLit-currently,-Assiim (barring tile two aistricts cove/ed by !he Sixth 

. , Scheguh,i),,:Arunachal,.Pradesli;.- Manipur,:and -Sikkim nave passed· legislation bringing')ical 
bodies under the: 73'."·,and .74"'. Constitution Amendments (i.e.f three-tier' Paricliayati Raj ·system 

~~rid-~~g~fP~!ikas).-.:•1t ,~:.:-!j~·.·:·· ·'· .·,~,-., .. ,~, /'-,::•.,•:~:·,, ./. :..• • ." 
, ,. ,,,· ~-·•,• • ..,_. ~ ,• :, , ,.·,,, .J. , 1~ , •· -~ ::-- •~~1 .t. , , _1;; l ·,•.t••: •:· 

:1,4: \ .. This ar~a- with 'us.large riumber:()f·(lribal) 'co'mrininitiesf arid emergirig\{q'u~~ted, elite~ 'of 
recent origin has a peculiar politi9al history. Most of these communities have self-governing 
-village councils and are• orgariised as tribal chiefdoms even' during the late' British period.' 
Nation and State forrn~tion was virtually absent and even in. the most: advanced area of the 
region, ruled then by the Ahems, the economy was monetised ,only by the British5

• But the effort 
sho~ld -~e: tq give all States the opportunities provided by the 73rd ·_ang, 74th Constitution 
Amendments. This should be done with respect to their- unique traditions and genius, without. 
tampering with their essential· rights and giving each State the chapce -to use its own 
nomenclature for such systems of governance, which will have local acceptance. 

1 Flood figures of the Ministry ofFinance. 
·
2 Basic Statistics, 2000, North Eastern Council, Shillong, Meghalaya. 
3 See Hansaria,.Sixth Schedule to the Constitution oflndia. 
4.See K.S. Singh, People of India series, Introductory Vol. · . • 
' See Alamendil Guba, Planter Raj to Swaraj, Peoples ~ublishfog House, New Delhi. ;, , . l ~ 
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1.5 There are a slew of Consfitutjorial clauses and compiex laws developed by Parliament
which seek to deal with the comp'lexities .of the" North East. But how effective have these been? 
What systems and segments of the Consiitut[onal provisions have been effective? Which h~ve 
no\? What are the possibilities of changes or reform in those area·s ,which should be considered 
to bring self-governance and greater respon~ib!lity,_ bo\t, political and social, back to the ground 
level? .._.11~~~ .... ::~·-:.,si:::~:·.,: : .. : ... -, 

1.6 . Our efforts, ."surely, must be to_ develop ,those instruments of political .government 
through the_ framework of the-Consiitution which, brings :self-gov.emance ·lei, the iregion and 

',' ,. ••• I • ·• " ~,. • .,._ ••• ~ ., • • - - • 

· 'confront the'fals_e'.hopes and,angers.generated by,forces:proposing _disintegration: The future of .. ~, i--_,.. ~- . ,-.•~ . . .; . '\;. "l • " .... '" -.. • . . 

. _ th~, :;ltates:·.9,f .JIJcirth_. Ea~! l11_d!a, in_ poli.tica)..telTJ)S;_ hinges-on"those,seekin\r-,and':choosing self-
. ' govef~_ahce}l)(~f t~ose see.king separatiop.,. , ,_ b· ,1 .,,; --:' , -· /,:. :-..1 . , -,~:,:." :.::., ·,· .. ,:.r . 

• • •, i •. , -~ • .-.... -- : •• • ~;;Jc, .• ,, .r,.:i . :~:- -~ ,_; . 'J .• ·,·-~;, •• ,~,--i~'-Ji 

1. 7 O9,~r the past decades, the systems of -local-governance prom_oted ·under• the Sixth 
S~b~du_le;, Have, been,,see.k,ing-Jo g_ua_rant~e -.political• dominance for, backward- groups;i lietter . 
local governance at the community level,_-bette( economic:development,and ethnic·security for, 

.c•·1hcise who'feel threatened by iarge scale i_nfiux<pf·illegal migrants-and :even ;settlers:from other ·_ 
parts of India. · 

- .•-,·,1·t ·' ,' . ·,r' • • ·,, .-· - · .: l _.':' ·'· 
_· '1.B: ,There are,other._regions in-lndia-which;_alsorhave. large populations•of tribals; outside of 

,. '.q"' ' . . .. , . . . • > 

,_th~ ,North East ;These '!reas. are coxered_,by .the :F.,fth- Schedule, and· are· protected·· by.:the 
''C.~ntral Government in a p_ate_malisti~ ,manner.,cTh_iscis totallyedifferent,,to_ the Sixth Schedule 
· States where· the emphasis is self-rule because many of the ·communities inhabiting: these 
areas had ruled themselves until the British subjugated them in the 19th centu_ry. 

. • . .:,, ,' . • ·, ' ' ,, :,q--· ·_.•,u ~•J,':; :·~ <r· ·: •: -': ~-!;i , 
·· 1.9 · Indeed, 'this .has led ,to strong tribal_ political-Jormations,.in •the',North:-East arid· weaker 
_mq~emihts)~ 'Central_ .aQd Nqi-i~en;i,.i~,dta:, Jh_us, until,(200'o,-, only: .the_ North East -had-'lribal 
sta)e.~ _which", were.rule~,,~Y,l(ibal elite,s, F.ormalion,pf the,new'States,of,Chhattisgarh·, Jharkhand 

· ana Uttararichal.will bring considerable changes.to the scenario. -- ,· ,,.-: 's , · . ' .. ' ,.. •· . ,. . - - . .. . . ~ ... , 
• ' :• ., , \ !(>,n ;_;,,;,...., "'•~··~:,.•.~),-1"_1., - • ,. ",, 

. 1".1,0~'.-. Bu_(the _!~su\:~ qfc~[np!\O~?J,, P.~Y§i9_al ;and; political distance'and alienation. still' remain. 
·_ lh_e Con~titu_tjqn is ~n enabliryg 99cum_ent l'{hich prgvides a·,frarrieworkJcir solutio_ns. The ilatter, 
in 'the fi111il'.'iuialysis, 'is' in,the hands·,of-pe_ople ,and the_ Gov_ernments'they-elect; aMhe•-natioilal, 

• "'I ... ' - ' .; ' - . - -· ' ' - • ' state and loCal levels. v -· ; . ,. .. 
1
,., " ·: ,! i:; .·~:: ._ ·-!J :,·,· ,:· . ·\·\ .:;J n·;.•:~_• 1r -_ 

.. - ,. _,. o·, '. ·~ .. ,,1 .._•-. , ',;er· .. 

1. 11 .. Constitutions by themselves cann~t make for good people. But they cari and should 
provide the framework ,for good,govemaQce and,good conduct;,for governments' ancfsocieties, 
• r ''/ ·J.« ·•• ,, •; ,.. . . . .. . - ' 

in tt,_e_ S!Jns~, Iha\ :3.ocial- <\n\J,poli_tica_l,real\ties, are 'reflected .in. the.framework .of g6verniince':;_ln 
these ~,:1ie's, of, dem_ocra!_ig g·ov13maQ~e.,b_o)h;here.iandc"elsewhere: in· the Review- of'the''V\(orking 
of 'the"C~n~tituti~n, ,tlf e, \)ff~it Jias been, to _giye,the ,gre_atest degree o(individual•and commu:ntty 
in9~pen.9,e~,~f .in., terryi~,:of, dec_ision-makin'g ,and implemeht~tion,, This , Paper'aims;at-'devj'll?.Ping 
inteiest,-"ge~"!ati~_g, inform.a_ti_pn,a_nd .in~Ol','.emenl;in such· a.,process' of-review leading: to ch~nge. 
Without·such involvement, no proposal, no matter how laudable· or importa,w it'•niay tie,Jcan 
work. But these do prov-ide, we believe, a- basis for discussion ·and public debate especially 
"Nilh_i~ the, l)lorth East._ We,seek_!~eir,disseminatior1as,widely •a~·,possilile/ thr0Dgh1·1he rneafa 
andothe'rfora. •.'.:-·,1.:•tr;. ,,-:,,,. ,~·;.,;.., 1;,1 ·,::r_-1-;·:,_-.1.:.r_; i- :r:' ;-1~ ~: -·~:.•, . 

• ' '· • '" .!. t . ' . • t;. 

,,'f 

,' l, ~ ,-,,'.f•' ~ :,, ':; !" ·•.• ~•! \., ,,; ' 

.. ; 1.:::0 •• ~1 -t- , : r -~ 1· ·,•t:, ~ .... , - ,- , ... n- 'L:•· 

• . ,·-.," , ·,.:, b .. ,,, _... s- :,,;, ,-,' ,,,.;:~''.\~_: ;,'., :~:- ~,j\?~i ~:'~::,:;. 
' '. '!:::..· • ~ 

, . 

ti . 
1., ''. 

, t: :;~c ~-- ~ ri 1;•; ~;nf ser p:n 
j ::•J- ·~ ,··: '.;. ' !.' ''J:1 \'•' 

.·... , ·; .J ,r .. · "r,' ":::: •.r- , ,. : ·:, • ! 1 

·; ,:' , :.". ,.I•' ,. -~, :,,,_ !-,' 

... ~.,:;.•·!·;,.,,J:.,+J, .1; .. ,~.·;<• ,•. ·.·,1rh 

:ft'.,...,,;,,·.•..,. •t, :, -,-~. !, ,: , ;lq_r.://. !?..i:,,i:; '>"1.;:,: ·, 

:·:1, "!ff44i••: ( ;\· •..,\ l•:'t :;~_n,;~1 •· . ; .) "::.,~•.iA.1f,. 

~(; ~ 
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I· . : 
CHAPTER II 

, , Local-Self Governing lnstitutlori'!_ i!' the_,, •. 
· · . North-Eastern States - . -

,, , I ' I 

,·,,• • • - I ••• "',.,. J', ., 
2 .. ,. _ ,S!r~ctprins,, ._r _,,. , ,., 

- .. ' ••- '' • • • : t ,._ •• ,-< I 

'c "' ~ This Ch"apler is dividea into the following parts:-
: . •' ••~ ' ' -.; • . ' s) • ' •• -- ,1 ' • ' I 

., -··~ ' ,,- ,- , 11 

Nagalana: .: _ _ . • 
The Sixth Schedule States' 

.. ,;· .: .J .A~Ssam · 
... ii. ' Meghalaya 

Iii. Tripura 

·; I 

,, . 

' 
,L. :l 

iv. Mizoram 1 •• 

c'. Non-Sixih 'Sciiepule .. siates which'. ha~~- ,called fci,r -~xtension . qf th!l:: Sixth 
,'. '·' ·schedule . , 

,., . '-"b.'. N~Q'S\xth'~ched_ule~te; "' ·-",.-. 
0
:··~ 

E .. , General suggestions, , . .. 1 ., 

' '' ·, I'.·' Spe~ific ~tate'wise suggesfiohs,for change 
'' G. 'General observations. ' ' .. .• 

,, .. . : ''.'' 

''_! ' 

-· , I 
,, .-., 

2.1.1 In response to an influential and _politically organize□ popular movement for separation·, 
the.-Siate oi Nagaland,was' crEiated·iri'._1_963 .. _Despite,38 years of existen·ce, ·the creation of the 

.. " . - • - ' ' •,-.. ' '-'. ' l , , ' ' . I ' ;, ,, ' . - . , ', . 
State ·and the"manner cif Its creation continues'to divide, Naga society-with ijn i_n~uentia_l,group 
still opposed to its formation, saying that it is not sufficiently representative of all. Nagas . 
Others have· made their peace with the· Government of India, accepting the ground reality but 

. taking: little· responsibility for the functioning of the .administrati6ii'. Ho'wever, others who are still 
fighting for a separate Nagalim (Naga-horiielaha)'ccintihue to infiuence!'the.pcilitios·not only for 

. · the State of Nagaland·but the count[Y·as,a,whole. The.result is an administratiori and a society 
'. in a .?~ie _of_ acut~ ?Ysfuncti9n; with,confrontation, violenc!), ineffici~ncrand, corruption ruling: in 

.~ho.rt, a cqmp_le!e,la1l~re,of,gqyernance.. ,.,-- ,·1 . · · .. : •. ·,_ . ,: ' . . . 
~ t _• ,_,'"'./.,·J• ,;;.., ,,· 1 ,· :-,, - ~I,.,. '' "J ' '. •,:1• 

2.1 :2. Constitutionally, r-jagaland_.is,!a ·:case.- apart; -even from other, ,North Eastern States with 
}h13

1 
pa~~~ge .ot~.rticle_ .~7,1~ of:. t\'e,.Co,n,s~tuUqn _[ena~ted tiy_ )D~ ;'~ofi~_tituti_op (T_hi_rteenth 

. Amen_~m~nt-f,ct);·1962] wt,I~h spei,1fies that no Act qt, P,arl1arnent I~:r!'.sp~c_t of (1) rehgI_ous or 
'-_, ~oci~\,PrilS\ii:e~ c;>f the' !"agas, (ii)_ f)lagi!.c_usto~~ry,,la'(/ii_nd_pro'ce~ure,, ,(iii) adl))inistration of civil 

· ana ·criminal'justice involving decisions· according to Naga_.customary ,law and (iv) ownership 
• • ' I - • , ' ~ ' ,'',I,' - • - , ' , ,. •J ' • • ..,. - •. ' • • 

.and transfer of land and its resources .shall appl~ to the.State unless ;1ts,Leg1slative Assembly 
. , -· Sy' a Resolution so.-decides'. 'tt\is'provision''gives'.;sucli"pbwers.iricluding 

0

the,right to deny the 
• · • • · I ;:. ',·, ;, P -:.; - • •. ,, . -,u ·,, • ·· . ~ · . ·• • ·. - · 

· 'Government· of' India• prospecting/mining rights .to ,the .Nagaland·, Government, which few other 
~ .,., ,,[ ·,.:•,-· i·"',, .\(,\, -~l ;.-,- .•. , 1· .• ' l_-,J,. ,.,, .... ,,._.,,,_ .•.. • ...... _,, , 

States have in India. _ • -- · ': . ,., . 
. ,., :0 •t ... ,r. t , , :.:-··~ ,P,·: •·} , ,. ~ dt :·· ?:-l.:·1.-t i,~ •:i .. ~~ , i, l • • 

• · 2.1.3 '. In addition; the 'Goverho'r-'oi.-Nagafand' has ~pecfai· p·o;;;e'rs. ii\: act' with regard to internal 
a· ·,· disturbances,. powers ,:wh[cli , ate ·-virtually"· unchallengeable: :nie' acfrninistraiibn of Tuensang 

District, in particular, ha~ been singled out for special , atte'ntiori' arlc( cliiect control by the 
., ._. Governor in, the, Constitution.- [articles 371A(1J(d) ·and: 37,1A{2)(a) .. to,·(g), both inclu'sive].' Setting 
' • • ,.,_, ,, • ._., - . .. ., ' - ·- - . ·~,-,,•c.· .• ,. I '1 _- ," •·~•.:~.· ' 

\,'"l ,,"fl :;.•••:·'1' •~J•••,J,:1, '"L'';i -

·t. ~!·.·,··,::, __ 'I -'! '; ,'J-<,) t·d·,:. ,,";·; ' 
_ , 1 ' ,·· I 

6 The'National Commission to-R.~view the Worlcing of the Constitutio~ h~s go~d i~~~ th~ details of the 
Karbi Anglong/North Ca~har:Hil!s Autonomous District Councils as well as .the Autonomous District 
Councils ofMeghalaya as-the fonner have maximum powers al11ong the DistriCtCounci1s of the North:' 
Eastern 'regicin,aiid°the la:lt~r have extrerrie1i Jl1iqlle ~rciblems. ; . · : · , ' ' . .--~. . .' -: . ,. 

· ,[. 7 Sree ASieue·Pusa, PolitiCs\n'.Naga~ Socie'ty.:..:. the Irit~i-Tribar relations, Phd .. b'i'S~ertatj~11. N~HU, i ~96:. 
8 Various Statements of the Naga militant groups about State Government published from time to time in 

' • . ' .' I ' f , , ' ,• ', '' .,_ 7 , J: ,' , ! .•,r ., • ,,,, ,. 
vanous newspapers. ,. , ~ i:. ~1 ( ) 
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up of a Regional Council for' Tuensang is provided for [in sub-clause (d) :of clause (1) of Ar"t. 
371A): . .I:. : .... ~ .: . 

2.1.4 Further, there is the"'Na·galand Tribe, Area, Rahge and Village Council Act of 1966 
which provides for the. creation of such Councils - ii'iribal council for each tribe, an Area Council 
for Kohinia and Dimapur, a Range Councif where there is a recognized range in the 
Mokukchung and Kohima Districts and Village Councils for one or more villages in Kohima and 
Mokokchung, wherever they may be deemed necessarybythe Dep~fy-Colriiriissioner. 
2:1.5 The Nagaland Tribe, Area, Range·and Village ·council.A.ct is a.highly centralised piece 
of legislation which vests enormous p'oweis:in'·the p1i°rson' of the' Depilty'Commissfoner of the 
respective districts and gives local bodies little or no effective role in managing their. own 
affairs9

• Little wonder that neither this nor the Regional Coun'cil'}nentioned· previously ·has 
played any significant role either in social formation 'or' a·evelopiri~nt'0• Indeed, few·of theni 
have ever been set up .in the past nearly 40 years. ·o(the existence of the provisions on the 
statute boo~. . . . ' "I '. 

2.1.6 ·secause of a complicated politic~Lsituatidn, 'i,atse,d by turmoil, a sense of identity as 
well as violence, there is little sens·e· of dwriership of the'se systel))s: A,.n exception,_ to a degree, 
is the innovative Village Development Board (VDB) scheme which was· starte·d in the 1970s.' 
This was set up inttially by the . State. Government td. enable ·'vi)J~g~ co_uncils to -function .. 
effectively and ,a~tonomously, wit~ some basic. fun,ds put ai .thejr .d\sposal to· use as they 'felt 
best. Later, the~VDBs began receiving 'Central funds and' cu'r',:e_n\lNl),out 1,000 of them· are 
functional with assets totalling about 20 ciore rupees": Yet: this is ·or1ly a tiny fraction of the 
funds mace available 10· the State and indicates the attitude in _the. ruling elite toward seli
governance. 

0 . 

-2:1:7 . ln'the case· of Nagaland,. the rel~va~t questldhs_relaie io, the folib;;;ing [some of the 
·suggestions. are viilid for the, rest oi the)';16rtt\ E~st',''including ,Sixth '.schedule and non-?Sixth 
Schedule States]:'.· ·. :·." · ' ··· · ' · · .... . o . · 

1,, f', :·· ... ' 

' - • . I' .~ ' ( :~• ,., ,' • 

, . (a) 11\'hethe!.-Pa~f of article ~?1A ~nd)he 1966 Act should•-be merged to make them a 
,', _more eff~_c\iv,e,and us~f~J,legis[~ti~n?· , ,,_ · ·, :, .,_.· ·, • · · · • 

(b) Whether;. with the• existing ceasefires 'betweeri the •Government of lndi~ and the 
. · principal militani groups'and growing areas of peace in' the .Stafe•of Nagaland since 

1997 ahd 'the attendant. possibilities 'for "greater·· decentralisation "aHa·:.-more 
devolution of powers, the time ,has come to review the e_xtraordinary _power~ bf the 

•• Govemot and reduce those powers;,if so;--towhat extent?· ,-., o,,,. -, s ',. 

(c) v;,~ether'i~gt~egional c:6~ncil'ip~;.1ihe9'1~',/\rtlcl~ -~?jA (whic~.h~s,;~;v~r;.\l~;:n set 
: 'upf ancf the other. Counc11s·-should be· disbanded and their 'place be,taken by a 

. climbi~ation.:•of· e!e~te~•r~pres~nta'~ves :ot, N~g~ '.civil s,9'ciety §(gari,isa~cfn'§;:Y,;hich 
'· •• 0 have· greater acceptiir'i'ce among allpqlitical and JlllJnic·groups cif the,Naga people 

·,•, ·and'that ·ei~ctions to'"s'irch lllidies bi'held evilry·five·y~ars a·nci wtieti\er ihe.name of 
" ,.. ,. sue~ ·.•a•· representative ''organisation· ahci 'its ·1~cal'·llodies 'sh'ciii1ci'.6e' :decidea in 

consultaiiori ·wht'iiii'iicNaga· civil' sod~ty ofgli~iz~lions'1ncf ihe'slate 'L~gislatiire\( . 

. ( d) The~e autonomous bodies c~~ld be ConstitutionaUy p;ot~~t~d · fr~~ i~i;rt~r~~ce 
.. , , :ff?m th_e, S!a!i;t,, Gove~!:1.e.~t; , the, .~~at_e ;.Go~er[lm!cln! ,may, not-; have.,direct control • , 

9ver ._thes.e .· insti_tuti9ns,,.and, pr9vision, f~r,,,CE1ntral' Junding for P.lan·. expenditures 
;• 1,' s_hould,Q~~inp9rp.9Ja_~ed:_-;,1 ·11 r,c- ~•,;\· > ·.·.:·J .. ;:-;lt ·,;. :',:r•;:! .·'t;-•1:.1. ,,_ 

· .( e) l:'unds cquld )be sent:to' th~se b-odies for Plan··e.xpen'diture 'andrfocal ·diiivelop/nent :,/ :.7 
· work, on a range of, subjects for which !lie Karbi Anglong Autonomous Distri_ct·· • 

C,ouncil be . taken as a model, and disburse_d · according _to. this. panel's 
recommendations: 
• • ;· H.' -,-,,, .• l •';:, [' £~ ',t,' •-~• • 

, ., ·.·J•! ., ,,- '1'< ,. ,--:,.' ~--~~-------9 _- , · • · 1 ,.,, .,- , •.1., -·, ,•,; -r, ,,. , _rl,•11,J;1lr-:;:i-:,·/t};, .• ,, .. ,,,., 
See·Thimagaland J"ribal, 'Area, Range and Village Councils Act, 196_6, section -3( d) ,empowering the . 

Deputy c~_mmissioner;to ~stablish village i:ii~nc~s in Kohima anl_Mokokctiung\iisiri~isjqnly·,.~~;e he 
deemeditnCCessa. ;,, ··' ''·1 ··-·

1 ·.-uu,!.;, - · ..... · ·'· ., • · ,.;,., ·· 
10 , ' , ry' 'r' - '· ~ · " \•,••-•? !,., .. '" '" ,,-·,- : "t :/'·•:·/I :.:_, j·:-"t.·f 
· Hotam M., Naga Polity, BR Publishing Corporation,'New Delhi, 1975. .· . . ., •n 1 •• 

11 Discussion with A.M. Gokhale, fonner Chief Secretary, Nagaland, December, 200'o. .. , - ' 
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• 

( f) ,Wheth~r.. iu~~ _local bodies 
0

sha41~ 1 revie~ the ~~~-
0

0f_ '~t,~tt~[O]~cts a~d p_ubUc ., 
· funds, affecting the development of. areas within_ the local, bodies-,and.,covering 
'p/o)e.cis .in 'itie infrastructure sec.tor such. al; rqads.,,tiighways, ',bridges;' dri~king 

. '.. w,ater ,'prp/ects;' . tieallt) . and , educa!iori facUilies,. ,,b,rjnging ';.a greater' ·sen~~·'. of 
,,. ' ... ownership ai\a resporisibilityJo. lociil, communities. . '. : , -·, , ,. . , , ,'·c - ·., , 

'- , "]":. ', ; • • I j-• · ) • f· .,-, ,, , , • l 

(g) Such bodies be given responsibility to [ decide, in . corisult~tion with but. not 
. neces_sarily .. w!th ;th!). app_roval of,, _local Members at Parliameryt, .. State• tegislators, ' -

and,_, t~.~ permanenl>:• executive .. (i.e.,, Block Development'! Officers, ·- Deputy 
.Commissioners, etc.) for'the implementatio,n of artic_le 371A. .The greatest degree .. '. 
of internal autonomy. is' a must for any · future political arrangement as far as 

• r,Jag~l!c!nd an9 the N<!ga_s are conceme'd. , • .•• - ·- ! ._ , , , ;.:, .. , . · -

,' (h) A .Constitutional'Ame.ndment max lie (nade'(rfiaking ii manaatory for sucti bodies_ as ' 
well as the· State-Governmenr ahd the Centre to co-operate' in the·'prcitection 'and 
preservation of the natural resources; tiabitai and biodiversity cif the Naga areas:·.,' ', ·;_ 

(i), Given the, worrying' deinographi~ ·tra_ri~fc.raja,(ion· in. Nagala'nd ,;her~ n~
0

arly. Bf P~: 
'cent ·decadal a_rowth rate has been reported _ _for -1991-2001 by: the latest ·census , 
report, a regular exercise should be carried our by the .'Electiqn Coniniissiori'o( 
India, the State Election Commissioner and the Chief Electoral Officer involving 
village bociies· and pubiic, orga·n·isation"s;· iq'-identify 'geniJin~" v¢.ters (both. Naga·:and 
non-Naga) and illegal settlers and disenfranchise the· illegal ones from the voters' 
lists. Those who have· been in the State;Jor over ten years_ should be asked to 
come forward and report, to the local a_uthorities so' that they can .be issued 
temporary work permits without giving settlement, voting or :citizenship rights. If· 
such· g_roup~ and indivi~uals d.o. QO\ vo14ry/a~il~ co111e f9~a(d,, \~eri the )ocal. polic/l 

_ m.u~t be g(ven the respo.n_sibility of ousting t~em from.)t,e· S_tate:". . · 

... '(j) The, h!!IP :o(N~30e,. ~.nd'-;tudeni groupr~s '.wen as .fawy,!l~S ~hould -_be•.taken ;in· 
identifying such "doubtful" groups; , hum~h rigbts,. · groups_. .c.utting , acr9ss · eth~ic 

· frontiers should be associated with such a- process so that genuine nationals are 
, · not harassed. . ·., · ·; .,. , ; .. · 

.(k) Ali lndi~n ~ationals resid~nt in.the State tie i~sued Identity ckrds! ' '"' 

(I) Ther.e should be .careful ·_considerat\~~'.ot.a',npn-t~rrftoria(appr6ac~· 'io ihe :overall'' 
. Naga issue, particularly in the light of the. tragic ·incidents 

0

in.-Manipur .arid opposition 
in Assam a'nd A'ruriach·a1 Pradesh lei the. extension ·of the ceasefirii'area'-b'etween 
the Govemment of India and ttiifNatio'nal: Sociali~(Cciuncii of Nagaland (1-M) to 
parts of the NE~. outside of Nagaland_._- There .a,e sugg~stio~s frorri· som·e 
quarters 

12 
·that th'e Saini' model of Scandinavia. where ·members· of. the ,Sarni tribe 

• - - • . • - · ; ' · • • , ,'•<I I' i. " J' , "_ , <" ' ' ,. ,·," '- • - • . " •,' 

belonging to different countries be su1tably·amended to make 1! useful for the NER. 
• '" ' • \ .., • " . ' ' • • , I, I- , ·• • ' ~ , • ·1 ,, ,\'. ; • "•' • 

The proble[ll: ,s, that such ·an 1,1pproach wquld ·tngger m~ny dema~d_s fot::sim)lar 
arrangenierits'· in· differ~nt" parts of' the' country·and 'along· its, borders,' in¢1Ut;ling·_ .. 

·Myanmar and Bangladesh which would be totally -unacceptable, ncit just to the' 
Government of India but also to many areas of public opinion. 

; Xro).. It: m~si --~e·_·c~vc~d_~c?)t11at ·;;,~~1tq(ifi'e '. ~bo~i iru~ 9t~e;, is.~u~~.:wi!l], regar9 to ' 
·,., ·: IIJ_ag~land depepd cin a,long-_terrn;~ettlel!Jent of th!) politic~l._i_~su~s l:>eing,discus~ed ,, . 

• between the Naga leadership and. the Goxemm~nt·of_,lrd1a,;,,But the .. ~b~ve:ar!l .. 
· pointers to giving as much autonomy to local· communities as ·possiqle to promote 
self-governance and a sense of ownership. • , •. : . :,.- - . . , , 

' .. -, . ·- . ·.· ." 
(,' -, ··. ,.,.,,;•:i, ___ ,.. 

B. SIXTH SCHEDULE STATES . . ' ' . . ' 

Background: . '. .. 
2.2.1 The Sixth 'Schedule 'to the · Co

0

nstltution- 'of : lndi~_ contains provision~ as to the 
administratipn of tribal areas in the State of Assa~. ,¥eghala,, TriJ1U(a; and ~izora.lTl. The aim of 

, the Sixth Sch~dule was· to protect hill and otl)er trigal' c_ommu.ni~es from )h~ control and power 
' . . . . . 

12 Prof. B.K. Roy- Bunnan's views on this have been published widely. 
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of the_ -groups o(thfel plai~s. _T~e proces~ of p_rC/te,ctiqn_-_began wi)h the. fo_rin~tion-_."of_ the_'first' 
District· Councils in 'Assam~•·as, far'.bai':k as 1951'? ·These 'District Couiicils_we're first set up 'as the 
Unitecf:Mikir' and-CadiaF .Hlfl(ol'Assam/'ccimprislng ;i,'a'/ts~'of th~: form~i)iisiiicts)i(tiie United 

.,,., •. --,,,.! • .-,,,-~.-.- .,, • ·•' • " .-~ .r ·• .. ,. ,· .,,, . -. • . ,,. " ,"' • 
Kha~, and ·Jamtia ·H1lls as well'·as parts .0Uhe'erstwh1le Nogaon;_SIbsagar. and Cachar districts 
of.Assafu'.i"•toilay,' the Khasi, Jaintia·:ancf Caro Hills comprise Meghalaya State,' which was -
annou"nced in 1970; District Councils wefe 'io'rm~d in thil" §\ate i~''1ii12'.'•' ' . ,:. ' -·-~. ~ , __ ,-,_:·,,.. :,. ·,, ·' .... ---- .. '-.·. •·' .·.-... ,-.. ,:_•,J ('_ ', ,I _' ..., '. ' '-·/~ .• ' • -

~.2.2,tc•The 1 Sixthss·chedule• provisions' are: regarded: 'as '"a: mini-Constituti6n':wittiin' the main 
Constitution but •the whole·'Schedule· needs' a ~!ose look· to"remoiie'llaws: ccintradi~tions and_ -
shortconJings.":;. , •·:.. ,..,_ ,, - ,,.,: ~ · ,_. - , ·.r-1,.-,, _ ... __ 

2.2.3 The provisions relating to entrusting subjects to• the Councils were\vittfou!' giving them 
pow~-~ Jo legisl_':!t\!J9!· t_he1 same.: For.-deca_de~.-~onfusion co_ntinued in .various .Sixth .Schedule 
areas .. -abou_\-.-v!llage,.,cciunqiJ~ ,gr cciu_r:ts .. ~s_;,Jr\!qUent references were:made to both in a 
synonymous_"manrier, Similarly,- at ·on·e -Roint in ,.Meghalaya,-· there were'"three,forms .of courts 
funct!C?.~ing,:-. "th~ __ Di~trici.' J.1!.l!gr :tnd_ the· -~~p~_ty __ ,c 9m~i,ssioneis an_q::,t~e '.vil.lage _ councils _or ' 
courts· for Jhe_ tr1,il _of suits· and cases beljll,een the_ parties all of whom pelong to Scheduled 
Trib~~ .within su~t\ areaf_ with ·~?:me ex~~ptiohs.. , , , : . ' .. · 

"' 1"'°Ll ·.r ·:·('• '~'tl ''.-'" 1 
' ,'• •• ,.,::..i, 11:·~· 1; •· • c:,;..,_f .''- -1~.. , 

2.2.4, __ s~~h ,a(lO(llalies,and,.cohtiaaictions 'need.)o be ironed out and s9me:of_ the·suggestions 
below niay'tielp e'ase the 'pioblems: ·. •- • · 

~ , ' . ... '- • . ',. .... ! ; t . 

.. . _, .. , 
(i) Assilin:' -·· 

,' :;_<;1=1• _ • • ► ,;'• I~ , , _1~•:••; ._.. / 
- . .•..._,I·:.-., " • - f , .. ,,~.·• ... ,. ' ' · •,• ' ! ,..,, .:· , . •.• '. ·. • ',' 

2.2.5"1'' The: division ·of-the cofoposite_·State ·of _Assam .led. to the drawing' of new administrative 
boundaries. The North Cac_har~hills su~-tlr~ision' of the" Uniiecl Mikir. and· .<;:achar' HIiis District 
was-upgraded<to · a ·districfc'in 1970. The 'Mikir-' Hills District sectioh',·was· renamed as 'Karbi' 
Angldng"in 1976. Both'districts·have Autonomou's•Cowicils.'·. · t" ·'-· ' ·• • · · 

·.•,' -~,.d ·. 'r"' '.)_:', ._,; ·•-; ,.:r, ., ! '.,;_' , --1 

2.2,6 For each autonomous district, the Sixth Schedule provides for a • bistrii:t Council. 
Consisting. of not more than 30 meinb_ers .for aiterm, of five years .. -The,.Governor is .empowered 
to nql)'liD~\e npt mqre. tl)an, f~ur member~ to !~~.,G_o,up,cil "".hil~. the, oth~r~1.a_i;e elected on the 
·basis ·or ad_ult suffrage. The. Chief Executiv.e Member (GEM), the. chairmafl, and th_e deputy 
chairm~n of the council_ (equivalent ·.of,.speaker and deputy ,speaker.) "are elected from the 

• • . . ' • , .,, ' ' ...... ,. • • ' • ., ' ' ,_J, .J- • • •' 

members·and.the·.cEM·selects the,6!1Je,(-executi_y_e.m~ll),9er5.. .. ,. . . '" .. >, · , · 
··- 'J-,--· .•. ;, '. , .. ,-, ..•. ·-- ' . f ., .. , ,-' •,-

2.2. 7 ... ,:Th~re .a,~··aif(ef~ni:!i:it;lri~I: ~11/le~.Jqr,:diffe_i:~rit Aut!)homqus Disir.ic~_qouncils. (,;>,DCs). -In 
some·.councils like Mara- in Mizoram, the electorate· are .eligible adults-(i.e. anyone.-above the . ~, ;- . ,,,,·,·-_•,,·~ ',, .. -~-~- ' ,_., .... ·, ·-~-
age of ,W.,year~); i(l:'.~tl]eis suqh a~.K.?(bi~!'glor_g, r!gh! of,.acc9.ss to tradi\ion.al la(l_ds_~nd le~gth 
of stay Ji) the· region' are regarded as. "qualifying ,criteria"Jor .beingJncludfeld. in,the vot_ers' list for 
theA□-Cs~ .. · ·: · - t. ••'• ' · -•'.--:;'l\~ LL~·--.·~-.:·" _ !:.,. ·,;·· ·~ ·t,c••' 

· ,,. i. t •,· ,r:,-'.:::-,: 1 •• -.,i~_,,~ .. ,".-,··~· 
2.2.8 It is suggested that the above relevant _provision of the Mara ADC of Mlz9ram 

, • , •• '",•, ,. • ,,_ ••/_.,., •~ •. , -~ •• ,..., 0l• .,.,, 1'!'"1 ,,- •••' - , • I 

should be -made apphcable to',all ·such· councils,, with specific· provisions ·to protect'the 
interests'of-s'mall minorities) such as ·nori-trlbali(wh·o may' not be eiigible to vote.but who . -- ·'"' . . . ... ,. _,. . ,. - . \ ... ' 

. also reside' in suet\ traditionally tribal areas. ,. · ·- · .. 
. -;•,:.·.: - ,.!:-; -9•_ ,;m,-,) .!. • • v~ ' l 

2.2.9 The extensive powers of the Distriqt · t·ouncils· are wide<raiiging'. These · include 
legislative, Judicial, executive .and financial powers. 

' . ··• .,...·_I'•·-••-<--;. ,•r•. 
2.2.10 Legislative: An ADC•'or DC is authorised to allot.the use of.land for agriculture, grazing;' 
residential and non-agricultural' purposes; the regulation of·the practice of jhum.or other forms 
o{ shifting cultivation; use 'of water courses~canals.for agriculture; the ·appointment of heaciinen · 
or' chiefs; property inheritance and social customs'. as well as regulation of mo"ney lending. 

·: - __ .' -. :;;~•.· ... ,.-- .. •::·•''_': ..... ~ ....... ,, .. -~. ,., 

2.2.11 · Judicial: Con·stituting village councils and' courts for the trail of suits· and cases, of ST 
commuriities as well as courts of-appeal; 'only 'the 'Siate High Cou'rt a"nd'tlie Supreme ·court of 
India have jurisdiction here; the ADCs can modify and make procedures for the village 
councils/courts. - • · • : · · · 
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:;·,•.· .. r .. -,~ ---~:~-',.,j ._. ~r1! ... i·,. , -·~--'- ··;-r ,· ·. ,- ~ ., .. 1, 

2.2.1 ~ · . _E1<~~utive:,,Establish, -con~tru~!: ,a.nd1_m.a~age, a range . of. public projects including 
primary schools, ferries, fisheries, roads, :oad transport and waterways,ip,the qistrict•. · -· ·: ,,.-. · 

2.2.13 F.lnancial: A. district. fund to .be·.set up for,-each,autonomous. district, tevies ·on land,. 
buildings, ,1pr9fe_ssions, ye~igles, . passeng~rs O ~nd gqods: c~rriJld · in,, lorries and -the ,rights to, 
sharing roya!tY.: from. licens~s-_oi- ,le_ases-.for !he purpo~e o( pro_sp,ec_ting . fcir, or extraction-of 
minerals granted by the State Government in any ·area· within the jurisdiction of" the ADC as 
mutually agreed upon by the State Government and the district council. . -

.,, ..• ·,·-~· ·1···•·"'''1 .. ··11· ·i;, ... , ·. 

2.2.1,,r: TbJ infirm]iies.,iri- th~ fu~ctions· ahd pqwJ.i_s .end~~~d, by 'the Si~t~ S~he,~ui~ were, 
apparent· after some. Y.ears · of furictiorying. ADCs, ,for .~~,imple, _h~d; legislaliye ·power ove_r ,the , ·· . 
subjects listed abov~. ~ut their lawscrequir_ed th~ Govemo(s• asse.Dt 3

, There have ,been cases- .. ·, 
of Governors. i,n ~ne ·.parti_cula\ ·::;tale ,withh~)ding_,_?ss~6t -t~· 1aw~.' passed -by.-(he -A_DC for ,ten : 

·years and more. As far back as 1960, an official comrp!ttee remarked that the councils suffere~ 
from a lack df coordination with the State Government, spent money meant for development 
work on adl)linlsb"ative exp~~ses ~nd,,suff~red_ f!ori1 a~·,,exsess of ~l~ripal stil~'.\ These,soun<;l, 

< familiar more;than ·40 years down the line. , , . ,,;, __ ,. . .,_- .- •., •·,:· -"' ,. _ . ._ , . -· , . -- ' ., ,. •· 

. ,,.. ., , ..• -.- ·' :,_:~:,e•_,.. 6, ,• ..... · ·:-"!· ·11• _· •. · ··:- • - -

2.2.15 Jn. a,pid to ass~pge (\i_bal __ cpnc~rn-~. :the. S!a\e Gove_rn[(l~flt'ti:ans,ferred; 16, departme~ts-•. " 
Jo the -i',pCsJn) 970, including ?griculture '.~nd ~in_or )rrig~tio_n, fisheries. and- fo,res~s. dai_rying · ,. 
and milk .products, ,general education and health and. family planning. But devolution-, was 
ineffectiv~ o~t'au~e,_ti:,e·_stple G,ov~rnment"retained tigh); c9ntrol.' ,,:hus;;Whi\~. educ_ati_on. ,was a 
Council subject; the appointment.of teacher~ was und,e_r"l~·e State. _ ._; ,·, . ·1. ,· --._ .· :·::_;. _:., 

I ' , 
2.2.16 The .. emergence of .new social forces, accentuated: discontent over- the state of affairs : .. , 
,and led io 'the 'movement tor' an autonomous stale 'within .Assam and led to a· Memorand.um o('. 
Understanding betwe.en, 'tl,e ,Autoriom~us Staie ,Demand C:am'niittee. (ASDC) · .. and 1, the' .. 
Government of Assam in the presence of the Ministry of. Hom~·Affalrs:s: Consequently, .the-

• , • ' , • • .' -- •' • I ' ' 1 • • • • 

State Government transferrAd a_r:ioth~r 1f depart~ents -(ma_king .. a1 _total .. of 30) incl,uding •. 
Panchayat,and Rural Development including DRDA,. han_dloom and textiles, sports and youth. , 
welfare, iown and country, "planning,- lran_sport,1 excise and'°finance '(includihg ,sales .lax, excise . 
and professional tax). ·An office order. iaid down ·specific,guidelines 'tor the administration and . 
transfer" of funds wiljlin' the Council and 'fro~ i~e State Government ,io, ,the·. ,I\DCs: Th~ ,~udget. 
.estimates passed by the council are indeP,endently developed and are sent to and cleared by 
the Stale Budget. All Centrally_sponsored,schemes\are implemented by the Council. . ,. 

' ' ' ' \' ' . . ' ' r. • . . • -.-~ i • , • 

2,2.17 Because of this MOU, the twd Assam Autonomous District Councils. are much more 
powerful than their. counterparts/local governing'ihslilutions.,in othei parts· of, the North East, 
wil/lin ,o(outside \t!'l a~bit,fi1the:si~th:,s_c~equ1; .. -,- ., , .. .-: :;:.:. ·: • . ; . 

1.. • •• ,. , · · -~' • ~·:. ·-·· ·.r• .. l: 1•!"'·'-;"" <.,.,~ j. :: • •,,,. • .... r 
2.2.18,. O~e._problem:. is .,the o,ver-centralis~tion ,,of,1 P.~V.:~( .in th7 ,.ADCs ·.\\\ .\he .hand~ of th~ . 
executive ·committees. All• planning ,and plan. implementation are. decided at- this central level. , 
Hierarchy' is frozen,-the influence.of the bureaucracy is. growing: and initiaiives "to decentralise·. 
arefew:.,,'.'·-~: · · · ·-·· · ·".'' · ·• ,. '' · ·• · ···· ·· · 

.'.,'l'.::~:-,,, ·--1., v ·-1•~•-' :••, ,: !j • I' "I ,. ~ '\ 

2.2.19 A major gap is the lack of interaction at the village and field le~el. Ther~ are rto ~l~cted 
village counfil_s. ~r. regional councils ... T~is (s the critical tier of the,.Pan~haya\i ~aj syste_m that 
needs_tobei~plementedatthevil!ag~levl;I. ., _·- · , · .. -. 1 ;-_ ; •. ." •. 0 •• . .. 

, , • , ,., ,.r . • , ." , , ~ ••-;-,,: ' , , l , -~' .:_ • • , ,r. '!"',; , ' ' • . . 
2.2.20 It should be considered whether. the functioning of the ADCs should be amended 

• • • • • , - •• •• ' I • • ,- • "" 

to make them more.accountable through the Insertion of.a.clause that makes mandatory 
the creation' o(vlllage councils/bodies·. with a .degree, of representation to-.the traditional 
Institutions of chiefs and 1foan tiu'ras, without giving tiie'., latter• any primacy. The 

• • 1 ' 

--'---'--'-----'-·\ _ _;__ 'r r' -, --~~·-:· .• ·~ 
1
_
3 This"·POint was_'emphasized St~ongly at a me~ting at-Shni6flg·with members of-the ihreebisiriCt 

Councils ofMegl}alaya . · ti 
1 

• -'1.:-;• • ~ .:_ • , • • · • .. • • , ~~ ,. : _ _ • 

14 See Bclalthakima, Evolutio'n Of The Pa,~i District Council, M.Phil Dissertation, NEHU 1996. 
·,s See Jidung, Phd dissertation on Karbi Anglong District Council, NEHU (P.S. Dutta,.Autonomy 
Mov~ments in Ass?m). · 
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,politicisation of 'the system in these districts has ·meant that these· institutions are no longer 
above_<politics but,deeply lmmersed.-iri it.'The village councils/as irdhEV2ase>rofi thi!7.DCs/ ·-" 
stiould·l:Je elected ·every fiiie,years:• ,,. • ,-·. · ~- · ·· ' ·- ' . '·:i : ". •·. · , ;,u• ,,-.. '• . 

2.2.21 lndeed(lhe stnictured•'mannefc<·in··whicli• the Karbi· An~icing 'a'nd North Cachaf•Hilfs 
Autonomous District Councils"have··strerigttiened, their-;posftio'ri·vis,a'viil"the State. Gcivefninent 
is worth emulating. despite questions being· 'raised'oh ttieir"reccird · of' internal ~derriocracy' and 

't - -- ..... ••; "')"' ..._. - . "'·,"I·~'/ .;,('_· ·-· · .. · ,. --,- . - ....,_) -~: . .,f,-, ·~ ransparency. ... , - ,. , ·. , ·1 ; • ::- ~- , , .. , • •• , - , _ ,...,.... _ -. .... • 

.. .,..~;.,. ·r·Jit.:1· 1' ,,;it•·, ;,r:,·.·--; :.ir ' ' .., ...... ','{;IJ,•.,. . .., ·. . .,,, ~ . . : .- . 
2.2.22· This Paper suggests that all •District·-Councils, whether described as Autonomous or · . 
'otherwise arid'.othefr: lcicaligove'ming 'oodies1 IPR ·system··as well}.· may exaniine·the 'p6ssiliility cif 5. '. 
adopting 'the- :thifty. subjects 'cont[olled 1-by ·uieF Karbi :'Anglong,1 and• -North·· Cactiar'- Hills·': • 
Autonomous·rnstricf-Coulicils. ln'.adi:lition)·tne\i i'mls!''devolve power1to'th'e villagE(ievel tfi•rougli \; ~•· 
elections 'and enabling·: local communities Ito -take"''cliai'qe'· of 'their lives:' Both" are 'necessary '. 1? 
steps . ... ~- ~·,,:,;•,. __ ,:. -i:,: ....... ,,H.1 :..~:·! i .. , •. ·;-'i .,:1·~·· . ~~- ... ·,.'--:_ . i.:-~1,;. .,.-

, :,1, ~ ::. • -, I,".~., ,,-• ,I;"; . ·,-,:_-;. ·. . l" 

2.2.23 'Two other proposals also evolved ·curing' the. prepa'ration of this' paper:·firsµy; defecticins't 1 

have led to instability in some of the district, councils and hence,'.it is prcibosed that'the Anti-'· ··,; 
Defection.Law should apply here, lri'thls context it is necessary to_keep_in mind that.in view o(.· 1 
the experiences'.of'the'iinple'nie_n,tation''cif the 'ariU-'defii'ctiori"provisions'/ il may be ·neces~a,ry to·.', 1 
review: the'Act'itself ana'•plug' tlie''loop_hcil¢s' arid •remqv~ 'the pcissibillties''iif"misuse,",Sec"\in'dly:' ' "j. 
the accounts :arid finances of' ttie cotiricils should 'be- regularly auaited by·llii'Coiriotrolle~ ·and_'-' '. 
Audilor-Gene·ral·of-lr'idia· instead' of ihe State:Auditor,General: ·Tlie· P'ublic 7\cc:'ciurifs Coniriiittiie . 
of the Stat~ Legislature should also scrutinize'ih'eir''~onduct.. .·, ; •.: ' · · · : · '' ' · 

.1 • . . 
2.2.24 The independence 'of the''District Councils· from'· "natiori~i" iaws' and 'the' tnfluen'i:e of •; 
Parliament ·is "visible· in ihaHor all•the foui"States cciverea by 'the Sixth Schedule >ihe hill •' 
districts' of' Assam,'Meghalayii1, Trip~ra and''th~ee· distiict·councils'of Miiora'rn:-.;•tJieie are siinlliir' 
clauses'(i.e.~:12~'I2A, I2AA and 12Bfwhich'specify' that the Pre'sfdeht in'ay, viitti'respect i6' a,ri\r' 

"' -.• • • , ' • - • + • ! ' .• .,_ ·,-, . ~ ,• • -t,., - . • • - t -•· 
Act of Parliament, order .that ii· will not be applic~ble to the autonomous·district or r,egion of the · 
concerned State. :But the ·control '.of the-State Legislahire 'varies. In Meghalaya,'. any regulation. 
made.by a ADC-will have'\0°:pa'ss inu~t~firi_tlie'_Sfate Assembly;°if it is' re)e¢teil, 'tlie local law , 
falls; In Assam,' riiflaiy enacted by uie'State 'Government with 'regard to 'the ADCs wiU be _given ::::·•s ''~" T~ , , ~<," ·· ,, · , ·,\ ;; :, 

~ , 1 • , ·:J ,,;, •• ·:.•q , ' l.:~·--_;· '.. ,, , .,, .. _1,l; ·~ ; ~ iY ,.': ~., 

2.2.25 .The District Cbuncils iii' Meghalaya·.a're ahla~g.,-i~e_olile'si i//the country, As n~t~d - i 
· above, they began at the time of. undivided As~am. EJseiitfally'tiuilt 'i\; 'pr6iect the hill' groups : · 

1 

from· domination by the plains,'there. ls a dislinclly"anomalous situation in_,Meghalaya today: the . i 
District Coimcils'are'domin~teif by .the tribal communities .. So'is the.legislature ~ai'ihe.State and. 
political leadership which': are' controlled ·by· tfieithree 'major iribes 'of. Megliaiaya: K~'iisl, jaintla· 
and· Garo.' So, certain:'questions arise: whose interJsis are ihe ·Autorioinous DistHct'Cciuncils' 
protecting? Have they been·effective in taking self-governance to the grassroots? If not, wheie 
have they fallen short? · · 

. ,.{ • .)•:., - • .• •••,••:A. •!f-1 \.' It•": 

2.2.26 It has been observ~~'in'.Megh.al~ya: especially iri ied~'nt year~; p;lilical iristability;.lloor · · 
crossings combined with abrupt changes of leadership have disrupted ihe 'fuiictioning ·of 'the .·' 
Councils 16

: In addition, there-appears to be a growing public' perception that these groups have 1 
become' a _smaller 'vefsion"o/:t~e·• sta\e0governnient'·wiitiout giving .. a ''comm!lnsurate· ·pub)jc'· ·, .. , ' 
benefit 'an·dJJiaf p~litic:ians here'·appear'to• tie"prepaiing 'themselyes for'itie :nex_t stage 7 i.e., ' 
elections to the state assembly instead of Working•foritieir consliluer'lts. ;-;, · J', ' ;:· "' ·: ... : ' 

·-;: · 7 .·_;! i "• . "~ ',l · ~•,' •- , ' ·; -· f , • ~ •• :· " •. 

2.2.27 Given the small siz~ .of the hill states under the Sixth Schedule, a "conflici of interesl'was 
bourid to arise between. l!J~_ l_egislators to: tJ:!e s_t.ate ~ssembiy: ~nd th~ Distrlqt Co,u~cils .. Thus, , 

. many local issues such as road repair, ·water and electricity ~upp,ly, cutting of. fgreW~r qispo~~I . •. 
of waste, building licenses and, fees come up ,not just before members. of-District~Council ,but .. .. . . - .. . - ,... . . ,, . . . ' .. - -·· - -

16 Newspaper reports of defections and discussions with Council members led us to this conciUS!Orl. · · · 
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are taken· up by the public with. the l9cal state legislator as well as the Me!:llbers of;f:'a~i11ment., .. 
There is, therefore, an overlap of authority. , . • • •. . . •. , ,,, -. ,. •: . • . . 

Tradltional,sy~tems lri°Megh~laya , . ·" .. : "' ' . ' 
: • ::: . • •· ' ' • • • • '1 ';.' ._,,,,.,,~. ·: "';, ·: ,'1. ' • : - •• •1-,· 

2.2.28 Jn addition, there are·the traditional ruling systems of Meghalaya,viz. the Syiems (raja_s) 
of the'.Khasis Hills, Who signed th·e Instrument of Accessioncto India; the.Delois o(the,Jaintias. 
and the Nokmas ofihe Gares'. Of"these three, the Syiems and their "courts;, :';Durbars [councils 
which'·tradiiiimail{deliberate on issues of concern; especially taxation;· 1and rights', ,marriages 
etc.) with rriynins (ministers) and headmen in attendanc'e]function. , ... · .·, . . . : '. •. • 

.'.,- · ,· ·., ._ , •J. \,..•'-'. •• '• - ..:.L .. 

2.2.29 · The Doiais· of the ili'ntia Mills a'nd th~ Nok;;;·as, iir trad.iti~naL headme~ 9f. ih'e Gares, are" 
· not as influential or well organized as the Syieniships, which· still collect. tithes,, exercjse their,. 
influence to arbitrate in disputes but have been marginalised in ·ttie poli.tical process by the 
.State Legislature and the· District Councils, .especially the latter. it should be pointed,out here 
'that the, Syiemships are a· clan based poliiical'.system more in. ttie. line .of 'a feu.dal and 

· monarchical political. authority than tribat_democratic. iraditions .. ,The limited poljtic'al participation 
avail.able' to ·the co_mmon .tribaJ un_qer the tra9itiprial system need. ~pt ne9essarily fulm ,the ,. · 
political aspiratio~s of nev,!y-emerging, forward-looking tribal elites. . , , . ' ·i • 

· 2.2.30 It could be cogently argued therefore that in Meghalaya, there are ,hot' two but three 
compeiing sysiems 'of. ~authorit~, • each of':'{hich is se~king. to "serv~'. O[ rep(esent the same 
constituency.'The result has been-confusion and confrontation especially at the lac.al level on a. 
number of issues. · • · · · ' · · · · · 

2.2:31' TherJ .is a long' iist of p/6visiori~ for sutijecis and powers as 'far as'~11 □-i~trict .Cou·~cils·i~ . 
the'fou(St<!tes cpvered·by the Si.~th' Sche·~ule, •vi;;;: ~rticles,.244 (2/and :~75 (I). This is 'ii~ 
extremely comprehensive list which covers subjects such as· allotment, occupation ;or use, or 
setting apart, of land. Apart from land which is a reserved forest for the purposes of agricuffure· 
or grazing or Tor residential or other non-agriculiur~I purposes, \he list includes the ,regulation ,of, . 
jhum (shifting, cultivation), establishment of ·village or: town committees .or councils and, their · . 
powers as well as·administraiion,.tciwn·and village police, flood control,' trade anci'corrimeri:ei. ' 

·,: l • .-, ,; ' ' . L ' 

2.2.32 ·The rules of taw·n administration ·under the Sixth 'si:hedule''are· not 'nec:es;~;ily in 
consonan'ce. v,lth those o(th·e 74th Constitution Amendment.. Indeed, ihere, are proposals 'tor 
amendments to the Con·stitution from the 'Meg~alaya 'Autonomous District Councils, which se·ek 
to do away with Municipalities because they are said to be "not popular with: the tribals". Apart 

·from Shillong, Jowai ~as a m"unjcipality uniter a .~hief Executive appoirit~d' by.hie, Gov·ernment 
and the rriove to ·abolish the municipality will 'enable the ADC to ·re-establish':a ToWn Committee 
under tl\e'8aintia Hills:Autonomcius District Village ~nd Town Administration Act of 1974. ' ·' :- :rr;, ... ,. ··1 .··,. J ' ~::, ~ •, ' 1, , . 
2.2.33 There have been differences of opinion on the relevance of. even the implementation of , 
the 74th Amendment with regard to Nagar Palikas• or ,Municipalities, applicable .in th'e case of , 
Meghalaya.'to_ .the_: city of., Shillong. lnff_"ee_d; ·ttie cla·sh. between a "Constitutional''. 'exigency· and 
iocal 'views was most recently seen when elections could not_ ,be 'helf ia. •'/~e · Shillong · 
Municipality because of the pressure from some political parties; student' 'organisations and 
other-non-government groups .. :AII t~is ~appen_ed despite a Supreme C9ur\ ru)ing,ordering th~ 
elections: :A senior minister,-in t~e qabin_et told. ~: workshop 17

• that local :·p~ople ·did; not' want . 
. elections· :10 city· administrations and that for small constituencies, they felt that the' local state · 
legislator ,wh_o · had- been' eie'cte~ fr9(!1 'thes~· ··w<!rds should do the jell .. ''1'.~t, i~ _'.the' .i;ase 'qf 
Shillong, the.muni~ipality h~s !!'history;qf deca_des of functioning with 11 e_lei:tions. ', • . ·· · . . 
2.2.34 The District Councils in· the Khasis tiills have a unique history:' although noi, barred by 

' • -~, '. , • ' ' •, ' - ' • .• ~ • - II .r ' •. - ' 

law, non-tribals ·have rarely. contested and"won elections here. There ·are· charges ,thaLnoh-
tribals ar~ not encouraged to vote in these elections and that the[r. ~ames are frequently deleted 
from the.'rolls. The tribal and non-tribal ·divide appears more acute here than in other Sixth 

'. 1· ''! 

',J - • ~ (. ,(~• I \ 

17 Meghataya Cabinet Minister at a. works~op on development in the North East iri Ne:,} Delhi, 2_000. ' 
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Sch'edulil' afeas18
: This•·'is not the--case; for·' example, in the ·ciaro Hills Aufonomous,,Distiict ' 

C(Juncil where there are n·on~tribal members. ·. · ' ·'' · ' ,._ 

2.2,35 Ideally, the Government should consider the creati,on . _ pt oon-trjb~I yoters' 
constituencies, to be delimited not in geographical terms but only in the· manner of a specific· 
number of seats earmarked for the purJ)os,e in_ a. peopl~-pr9portio,n.ite- mam,er. In such a 
situati_on, !lie- nqn-tiib_als/for'ex~iriple, 'in, the"Kha~! ~ill(could \tqte f9(' ~- non~tribal,:ca.naidate in. -
a non°trlbal;'noii!geographical consiituency;' If, :howev't/,'' for purposes' of political'. exigency, if is 
not·possible to··~reate suc~_co~stiiuencie~. 'tne-Go~erfior st\o'uld

00

be eriu:i6wereti'°t6"no'minate a., 
maximum of five andta''minim'um o(thre'e·ifon-tribal 'members. In such' a' case;'tiie'·Goveiiimeiit 
may also consider increasing the strength of the.ADC to either 35''or' 33'.caif the case 'may be:' 
Such a provision might help defuse the problem ·arising out of ·the political _confrontation 
between· trlbals and non-t~tlals, without' jeopardiz(ri'g the 'legitimate po[i.ii,cal aspiration~ for self- .. 
governance bf the tribal poj:Julatioh. · ·, ' · ~- • ·• • · · .. 

,. " ' .• • ' • ' J !.'J" '. ~ ~ . 

2.2.36 It may be noted' thai the pow~ts of the D@!ridt Councils do ~of exten'a" to all of the_,city . 
areas· of Shillong .. However, opi~lon is __ divjded. on tJ:ie,,.futurEi,' of_,th~ Dis!fict ,yRYrcils:·.~enlor 
official~ and politicians in the State"·Govemment say that'th'ei. · District 'Councils. nave outlived.'. . 

, Y., , "- • . -' • . 11'::. ,.,,· '1 • · . .' ''\ L! ,.,, ,,.- , -~ ', · • · -,.,~. • ' 
their utility and view them as a dram on s9.~rc~;pubhc reso~rces, a_n_d •. ~~9ulg ,be d1spen~e~. wµh;; _, 
especially with the existence of the· State Legislature.' This' is strongly . opposed. by,. variou's,. ;: 
sections' o(·society 'in 'Megt\alaya, ·riot least by the District c6Ji1clJ: m'embers ·themselveS:" . 
Indeed: -such a drastic step is :'unlikely to have_ exten~ive support and could. instea:d lea:d: 'to 
further'alieiiaiion ·or a new segment of society'in'Meghalaya. . .. . " ,_.. • . 

2.2.37 Trends towards militancy In the State can be discouraged thro~gh measures leading to, 
self-gov_~rl)ance, :'J=o(;this' to ,happe11, th_e, traditional; systems .:or go'vJr~afice __ will 'ha·~e: io be : , · 
incluqed. and giveQ sp~cific roles.and opp'ort~nities;,inste~d of b~ing maigirialisea as 'they. have 
been'fOf decades. · ' ., • · 

. . 
' ,. ' • • , . . • .-~. • ,: ,. ' . ? - • 

2.2.38 It is, therefore, to J;,e· consi_dered· whether an.-intermediary, tier be. placed under the 
, , , . t', , • ·, .! ,,,,-~. · • ·,_. ~~ di ' , ',, 'f~ -. '• ' ''•-':, · , , '• 1 ~ 

ex1sllng·Autonomous District Co_u~c1ls (l'{/)1ph .c~~ b,e ca.Ilea by,._another _name,,it so desired, be., @ 
divided). This tier could b'e rilpresentative· ofe~isting village cduricils'·and tra~itional systems as 
the First Tier of self-government where such institutions are functional and strong. This may be , 

. called the ti_urbar 'in the Khasi ljills and by the locai •riom~rcl.~tur~. els~wh~[e -~~? may c<J!'1P.(i,%e ,,,,,. 
elected members. of _each vil/~ge from the coi;;munity/fr~ditional sy5te'I)s, '.f.here;_should. D,~ircbe,,. ,' 
more tha1115 members. ..,,. • ,,, ,.. . .,• c .,,. ;' 
2.2.39 The situation needs to 'be ,assessed ,realistically. Such institutions were extremely .. , .. 
• ,· ._ "-,.,-.'..,..,,,,.!!',-' ,-•,• 'f1LH, ,~ , .. ••• . , ,/· "•·'••' • 

influential but can they go 
0
b~,9k ,m, ·time, a!)d hold thpse ppwer.s, ... of t,he, pr,e•: 1n9_eP,e!),<;l,ence !Ji•,: 

period? This is unlikely. Compiomises will nave Iii be'struck by all sides witti,a great.deal,of · .. 
flexibility and vision for the sake of the immediate and:the future. "' , - ' . ·"· ' ' ' . ' 

o. ,, ~' / ,, ' ' • ~ •I,:; '"; ,- - . •• I,,,• • ,• ; ' 
2.2.40 It i~ s9ggested _that provisions .for decentralisation in any form should always take into .. . 
accouni the' need' for deni6cratisation and tjenaef justice. 1/1:Megtialaya~ five niembers,of each ... . 
of the three.'Autonomous District ·councils should also be' elected. frciin' the First Tier. Ttiis 
should include.the tradition~!' chiefs/rajas (Syi':.i:':'.s).' .· ,, ,, .. ,, -Ji>u . , 

. ' . 
> r -< ' ., • i. 1 ! ' l .~,1-· ··~::-11 • ·v,n ·,·'t' 

2.2.41 • Th~. det?Jls of -~~bjegt __ and,pow_er ~~ar.~9g_,can tJe :»:~r~13~_,out:b~! )I, '«:ould be suffic_e Jo;:~" 
suggest'here'_that those Ja91ht1e,s/poy,ers_wp1ch 11ff~Rt village. com,ruo,1t1~~,ri';0~1l,lagJ, r~ads, b1_rt.~s ,~, 
and death registry, marriages, property"alienatiori;ana 'divisions, powevwater;bodies, .forests,.,,, ,, 

• • • . ' ,. __ ,, ' ,~· , "'"" ' ~ ,, J -· '··-· ~,,,, -•• ,,i:.-~ ., . 

education, agriculture; p,res~,rvatior.i o! _an)'l)~\.~t~f~o!'P9_.?lttle P?U!lR• -~.tp. (all, ~t _the,.vjll?g,'~,iiidS 
l~vel) :sqoulp ,b_e )n tpe hands of the v1llag~-ley~J .. sy~tem.,At the_ 1nter~~)1.o~~! bo!d~r,;t~,eY,• will:: t c 
Ile a~s.cicia!e,~ w.]th ;~ssj~,ting _·bord~r ,security',~gencies and .h_elp both,,[n i<l~Dl[fi9ati~n,.,~9d ,. 
settlements, etc. _ 1 -.... • ., .,., i , •• 

r - ~ ; • t "'· '· • -~ • " - • • ' :~- · ' 
• . -7 I 

18 there. is an Organised political opm1on ofa major section· of the non~tribals in Meghalaya, oJten 
represented by organisations like Non- Tribal Youth Union (for 'information on important student and 
youth organisati~r;is and ;th~ir yJe~s, se;e. F,eport .of !~e)_~SS~ NERC Proj~_ct,on~~you~h organisations-in 
North East India, mimeo,NERC, Shillong, Meghalaya, 2000. 
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2.2.4~ ,Lrrger. issu':ls ~ncl subjects san go to _-the_ Second Ti.er.- i.e., Al)e amende_d · District: , 
Councils: The· State Legislature i~ .. this qise, js. the .Third_ :n!lr,:of governance, an.:9verall 
supervisory arid policy-making body that Constitutionally delegates powers O as in the case of 
the 73rd Am!ln.dm~nt.- to ,local.go~erping bodj~s ~u_t,is not associated wi.th the' daily running of 
detailed.proje~ts. That may be left to the First and Second Tier?;; , ,, •. ,. > ,: :. ·•: ,_., · , :·· 

·•_. , _ l' _ • , t •• ,, - • · • • 

, c •~~lj, 

2.2.43 The lacunae in the functioning of ,the District Councils lies in their lack of financial 
powers and._ their _subsequent. dependence on State .,Governments. ,This _dep:ndenc_e, can _be·. , 

·reduce_d i~ith, the . appointment of: a State· Finance. Commission. (al_though · th_es_e, are, ,now· 
currently ap'pointed in Sixth ·schedule· States and are ·required to be set up in those_ States. 
following the 73rd Amendment; however, this is no reason why such Finance Commissions 
should not be set up in the Sixth Schedule States,, thereby making them-beneficiaries-of the 
73rd Amendment. The life· of the State Finance:.cominission should be renewed at the end of · 
every five-ye:ar terf!1) .which· ca~ ;authori~e \he division _of_.the funds necessary f~r ih_e -smooth 
functioning of the newly-structured Coun"cils. The .. S_t_a_te -f:inance .. Cof!lmiss_ion, should report · • 
directly to the Governor and should make recommendations on the net proceeds of the ,taxes, 

• dutie_s ~nd _tolls and, fees le\iab!e _tiy, the _s\a_te; grants-in-aid to the_ Di~trict_ CQuncils, :~le. from : ·. 
the Consolidated Fund of the State. This. is .not a new suggestion but needs to be given-.legal 

• • ., - - ., ', H . •· ' ' .>- ' I • ., ,. - - - .• 

status. :. ,,!_r-. ,,, 

• • • l• '1 ,~ ••-,· i• "',•,,•['· ·•-•"; • ' • 01 ,,-.,, 

2.2.44 Such a Commission ·should lay dowii"thaf th~ r.nonfes .should go to the Councils ~s a 
matter of course and, as in the case of. Karbi Anglong and North Cachar Hills, with detailed 
plans drawn up by the Counci1;·ancl the tra'ditional institutions "in, consultatiorhwith the ,State 
Government. A group of technical and financial advisors'. . under the overall supervision of the 
Executive Council, should help draft these proposals .. The budgets can be ,a part of. the annual 

• , I • • • • 11, • l ' · - .• • " ' • ' :. . ~•' · .. ' 

Stat~ budget an~ sho~ld be P,as,se,d vith ~s ,l!We c_h_ang~.s a~ po_ssi,ble,:, ,· ".-, .,, . ,.l , • , 

2.2.45. The role of. the' Go~~rrici( ~ee_ds' t6; ti~ 
I
e~~nii'red, e~p~ci::ily:as-~~ h~(po~~rs ;o h;lq up: 

legislation, pa,ssed . by tlie qi~trict ;councils. l);,shciuld ,P\' ,_mad~- mandato[Y I for _the,, Governor to., · 
pass legislation proposed by the'Council. if he does not respond within six months, There have 
been cases in Meghalaya where proposals' by a Cou~cil have'1been held up :ior1more than 1·0 

years. .( .. ~·: 1 ·, j• · · · .J , ..... ,, 

• - , • - ' ' ' • ! ' • I •• • -~••· : .., ., 

2.2.46 Some District Councils, ·bath. ·in Assam ana Meghalaya, have been.,characterised by 
• ' ·., • , ,. I , '. ·•·• ,, ., ,1 > -· • • 

political instability caused by defections and efforts to oust the Chief Executive Councillor. The . 
provisions of the anti-Defection Act should be made appiicable\h.ere an·d iri' other;_siates un·der 
the Sixth Schedule. .- ' . 
2.2.47 An extremely.sensitive issue in Meghalaya is the possibility of a political role for.women 
in the District Councils and traditional _institutions. There is ·considerable •opposition :10· ttie 

• suggestions of reservations of one-third of all' seats for, women, .~s in the, pahchayats and nagar 
• I' , • , ·•• ,' • ·, · • I , , 'I, j ,' ;/•-'• I '· '' •' ' '-" ' ' .J . ' • 

.palikas: The fl)atri_lineal, system· of inherit~nqe a_~d; cont(ols o~, f~ciety i}Q M.egh~laya __ ha? ma.~e. 
this a· difficult poli~cal and: soci~I _qui,stion, But ....,hile r~s~rv,at_io,n. IT!ay

1 
no,\ ,pe. acq~ptable, local,_ 

governing systems should acceprlh'e-basis of gender representation and if.necessary by.way 
of nominaiion· a~. in other district -c"ouncil~. Thus:the :state Governor. should.,be empowered to. _ 
nominate women to not less than three seats in each Disirict Council. ·some traditions are good 
for all time; but any legislation I or tradition which ,,discriminates' is.',,undemocratic, ·and 

• • • I ' ' ' , •>' ,,(', - - •"' . ., • •,,.,. ,..,.. •-• ' 
unacceptable in today's society. In· Meghalaya, public ·opinion is growing in favour, of women's 
participation in politics and ad~ptior :Of priQciples .. pf_m_o_dem liber~l.democra~y. This.progressive 
trend may be 'strengthened 'with ·constitutional recognition .of the· Durbars:·on the basis. of the-,, -, 
arguments 'developea ab6v'e (also ·s,ie'Appendix orfMe~~al.~ya). 1·:: ,_..:-c:,, ,,," ,i ,i• ;' , .:· : ,,, _ ; , . 

_1 nL '.. ,: ·:,;!t·, .. '\ :; •. _.. ;..·: • l'l ; .• ' . .:, ' ~ii.; i1;'n ,., '·1:::,,' \.', •. :. I, 

:' 
(iii) Trlpura 

.• J-1,;:;,,•••·•. ,~~ . .-. '. q:1.~-~-c:1J· .:;1 '•',)i•~;.ir,:··. !;aJ,;~·r 
. i:· - ; :. , .• ;1 • • :-11 1-; - li ', : °J· ~ · · ·•-.• 

2.2.48 The Tripura Tribal Areas Autonomous District .Council (TTP.IDC),_was formed in 1985, a, 
•· - • ' • • ' ' • • l • ,, - ' • - • " • • ~ • - ' , ' ' •, ' "' , ... ' • ' • ~-• 

succesS0( to 'an ea~ier Coup_cil area formed_ i~,,19_82,_~nder_.the .• F..i_ftb ,,S~h,ed_uje_ a.~.~ then 
transferred to the Sixth Schedule. . .. ,. • . . • , , , , .. , . 

' ·•I:..-: •. ,_ ' ' J • 

2.2.49 Again, this was a paternalistic intervention to meet an ethnic der;nand for preservation of 
tribal rights in the face of what has been seen as a majoritarian flow. One must remember that 

. ' • I :1 . • ; 
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Tripura·.w~s.--tin after '.iride.pe~dence, a dominariily· tribal state:- Mig~tions'·ancfsettleme~ts f~b~;. :': 
East:Bengal/East Pakistan made-it•a Bengali•Hindu majorftyarea, .. ; : · ·· ,r, ,. , .. , ·•·.•c. 

2.2.50 The TTAADC h~s 28 el~ct~d-. m~mb~rs; two· are· ho~inatiid by the_' t;overnor o~ the 
basis of the Chief Executive Members•· recbinmend.aiion1 The ·nominated me'mbers· ·must be 
-~~~ . . . '(.) ~ :. ' ,, ,,, ' - . 

\ ' • • • • •• • . ' ,• •..,. • • •' • ~ ••r • t 

2.2.51 ·The"populatlon structure of Tripura is two:third non'lribal and one-third 'tribal of-the, total 
of 3.1 • million i(2001 'Census; Provisionalf Yet,' ih,/ TT ADC 'compris·es~two-third of the{ Stai&•s 
geographic81siZ:e.: ·,: ,-- .. 'I-<"'. • ·.. ·-, :.•' • • •i-:.,1. ,i •· 

·• • I _;-f• ~~• 

2.2.52 Significantly, .the ·party-that c~ine '.to power in last year:si.el~~tioiis wa~ '.the IP-FT' 
(Indigenous Peoples Front-of Tripura)' whicti stiongiy favours tribal righis and _control: A'part 
from ·other demands, the issue of financial a~Jonomy was a raliying cry .of ilia IPFT y,hich won a .. • 
comfortablernajority-oHhe 28 seats being contested. ·• ·· ' 

·•, . 
- .,, ~,., ' ' . . 

2.2:53 It' has· been' rioted here and in other States that where· lhe Councils and State 
Governments, are ·of the . same political party, financial° 'relations and political relations are .. 
reasonably good, ·in a smaller replay of the relations ,between the .Centre and the States. 
Otherwise, there is frequent confrontation and charges and counter-charges qt discrimination. · 

• • • _• " • C ,' ,) • • • • •• ' 

2.2.54 The"tiibal council memlieis are denianding d·i,ect tu'nding of their budgets tior!i the. 
Centie'.under article 244Ai:>f.the·constliution. " · • · · · · · 

... , ! 

. 2.2.55 . ·11 is suggestea that° devolution o( powers· be effectively carried• oui' in: the financial' . 
segment through an independent state finance commission, as mentionell ea'rlier in this ·paper. 
The. monies for the· Autonomous Council should come from the rec_ommendations of the State 
Finance Commission and1ii sh'ould receive grants in -aid,' etc:frcim the Consolidated Fund of the 
State. Without financial devolution: program~es'wil! :be l)0h-implenientalile, and that wilf lead to 
growing'trustration and alienation:· . • · · . · " ' • · · 

2.2.~

0

6 lt.sh~:;d be ~~le~- here that ~,::;~~~;;he' NER that the. perceptio~ of th~- Centre (New 
Delhi) as a. controlling,. all-powerful, distant ~ulhority is n_o'Y c,hanging, Currently, there is as 
much' resentment ·directed again~! the failure·. of g~vernance at· the loc<1I level, with Coriticism 
growing of state capitals and local ruling elites (also see Annexure II). . ._ · · · ' · . . .- - . : ' ' 

(iv) Mizoram·· 

2.2.57 Th~re are ttiree· ·Autonomous District Co'uhcil~ in' Mizora~, viz. :'th'e' ti.·A~tonorrious 
District·Colincil;· the Mara ·Autonomous District' c'ciuncii and the Chakma' Autonomous. Districi 
Council. These are represeniative of°'riumerically smaU populaiions· 61\vhich the· Lai is tl)e 

. largest with ·4·0;000 peiscins19
• The p'erceritage ,oi SchJduied'Tribes 'fn each· Courtcil area is 

98.7.per'cent;97.7 per ce·nt and fOO per'cent ies'pectively. .., '·· .' . •. . ~ 
.,,,,.,-·- .,. ·•:::•·, {,:~~- .,-, - ,!·;,.:.,;·,_., 

2:2 .. 58 They handle· 18 '§u.bj~cts each, similar in.listing to thosEi'of Meghalaya. 
- •. - ,' :! ,• !' . - • ~ t.,, • • ' ' - ., • -. . ' -

, .,_ ., ' "' •..- ... ,.-...-~ ,,,. •,-,• • ·• -~, ' ," 'l~< 

2.2.59 _The·-_Ghakmas 'hav_~, 13· ~t~c/~~ pos!~ ·a~_d \hree romin~t!~hs., The ,q,i, ADC h~s 23, ,· •. 
elected members; there are four nominated memoers·by the:Govemor: Tlie Mara ADC·has 19 , . 

- ,,, • • ' 1 ' • , • • ' , l'1 ' • l • L I, 
elected members and four no_minated_members:· . ' ·.. · '· · •• ·. -'· .. . ... 1, 

·2.2.60 State Government ·officials say that article 275 is faulty iri relation .to the Sixth Schedule: 
it continues_ to ·mention .only tlie tribal ·areas; of Assam, without taking into cognizance th.a 

• changed political circumstan,ces in the NER. This need~'lo be amended. - ·· 

2.2.61 \ 1 A numbertoi departmJ~ts '.h~ve be.en'' ha~ded _cive(_IO ·10~1 bodies; in_clu_d_i~~ school 
educatiah. up to the· niiddle level, land, forests 'and local 'revenue. The allotment for the District 
Council comes from the State budget. · · · ·' • · · ' · · ' 

. ' .. · . - . '. •' - ~ ' - ' ", 
'? Figures quo)ed by the Lai Autonom~us District CounciL 

i l, 

. ' -
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. , 2.2.62 Non-tribals have voting rights but ar~ nrif known to have contested the elections. 

2.2.63 The District Councils here and in other States are ethnic in nature in addition to being 
subjecUo political interveritio~s to protect tribal communities,.as. noted earlier.' , . 

• • r•-tt ,r-· ·:-· ;- 1, ~" ·" ::,- '.l 
· ., 2,2.64 ,-,heir pow_ers and subjects·ofjurisdiction-are similar to -those of the other district councils 

in the Sixth •Schedule, It ·should be noted here that. earlier, Mizoram· was· a ·district of.undivided 
,'\ssam _and in subsequent .incarnations it was• governed by a Council with powers not dissimilar, 
thoughlesgelaborate,tothoseoftoday, - ,. ·. _,.· '-,- ·, · 

.••, l, > -. 

2.2.65 The overall suggestions and recommendations for cJ!her district" councils should also 
apply here· set-that they are _not controlled_by.Jhe·State Government and ,state-level·politicians, 
who are nai cl_asely° associated .with governance and. development among these ethnic groups. 
For this; the Centr_e :should fund. all Plan expenditure_ of the, three District Councils. The basic· 
functions of governance are not possible in a place such as the Chakma Autonomous District 
C01.i~til which has neither proper roads or a sub-treasury, a bank, a post office or a hospital. 

· , •The Centre 'must.ensure that these basic'.minimum- infrastructure· facilities·for governance :are 
·rnadeavailableattheearliest. . . ' . ,:,_ .: .;yy; 

2.2.66 The size of the ADCs may be increased to 3°0 with nbminated members being limited to · 
four: two may be nominated by the CEM and two 'by the Governor. -Of those nominated, two 

.should be reserved for women, -,, ... •· •. , .. ,. , ,, " 
' , , _ :, !j :, ·. . .. :1 (1 1 ! i . . 

2.2:67 , -To make decentralisation and devolution of' power Jl]eaningful, it is_ necessary to-insert 
enabling clauses in the rules governing the function of the ADCs to strengthen 'the position of 
the Vi[lage-Councilg, so !_hat they become mar~ gelf-sustainirig. Given_ the __ small• size of villages 

. in th~,A[)Cs; it,should be-considered wh~thec,a vc:shou[d consist of not.less_ than ,100 houses 
. and a population_ of not _less than, :1,000,rersons,-by c9mbining the,voting strength of.-two,or 
· three villages. They should be empowered to-r_aise_ their own resources 'by way of taxes and 

• · reducing their dependence on District Councils. In addition, more local judicial powers may be 
considered_ ,for,: the , VCs as. ,well_ ~s an increa_s_~ , in_ the_ remuneration -a_f -the Village _Council 
,memb~rs·. : · ·. . . :i · ,. · ·.· ~t···· ·. ~ , ,' · 1:· 
.·-1•,, "~ ·,·, ,),:,, ,1,•·-,;•, ,~•., 

:-;2,2.9?,, x~ 0

With,othec St_ates:.Mizor~m, neeqs to se_t_ Up a. State' Fjnance Commission whose-term 
will be renewed at the end of every five years and. which can decide on division-of. funds to the 
Autonomous Councils and the State Government from the Can:solidated Fund of the _State. 
_ •• ,11;,•'.: ;:· ·,, • .. ; .• - ; r:-,·,1 . ' : -~ _. ;1,:.-: ~. · P •• 1.,. ·., ,; · .• •, ' .• 

2.2.69 The Mi?o, situation)s:.extremely comp!~x. for ,it -~ripg_g into-fharp foc~s)/Je _difficultie_s of 
governance in a region which has multiple micro-minorities, and a 'national' minority (i.e., the 

_Mizos):as-.the.,State ~ajority!J_here .are_.peman_ds,_from groups' such as_-the Paites in \Vestern 
, . Mizof~_m, .~e _ Hll]ars (who. a)r~ady ~ave a,'Hill _De,ve!op·m~nf,'youn,cilf an~ Jtie Bru~_(Reangs_l:for 
. autonon:!o~s:, DistricJ-. Co~nqI[s. _Th!~ ca~ .. -be;, d~cided-. qnly ,thr9ugh,,,a ,process of pqilt1cal , _ 
·conse[is·us -p4t,, suffice.~to::·say •. that give~:. the.1. Memorand~m ;,of. _Settlement,, b~tween ,-the 
Government of,Mizoram and the Hmar -Peoples Conv~ntion (27 July 1994), the GOM,agreed to 
extend the Sixth Schedule Provisions to the Hmaf demand area. It-has r\ot been able to do so, 
despite' many requests from the HPC. The cases of Paite's and the Bru (Reangs) will al_so need 
to_- be reviewed in the light_ of this _agreement. ,::',0!Qery.,!~!l,.;_there,i~_-every .possibility:·af 
radicalisation gr9wirig, especially among the yo4th. • : , · · 

, -~•:,t~ .·, c:•<,•" ·. ·; ,'., i.i ,1 , •,·~·•;1 • L ... ~- 1;.'. .. · . ~::· 
?,2.-70 [',,difficult issue)~:th~t_9f \he Bru, .m~~Y 6(.\Vfl<?m .. were Elvicted by __ a campaign against 

,!h~m. 1 {',_n estill)ated __ 40,,000 ,fia_v!/,.;.taken,. refuge __ in, neig~bouring -TriP,ura. The- Bru ,_have 
demanded a separate au,\onomous,i:ouncil,whi~.h i_s 9pposed b.Y°!he-Sta_te_ Qo~ernment. , . 

' 
. 2.2.71 , lt[miy:be ~oted h~re th.at tper~ i~• a gr9wi~g, opinion !n-_the n_on-~ixth_Sche~ule areas.of_ 
. the St~te .wh,ich regards tQe _gap;,petv,:een .ttie.Nillage Co4ncils, anq the State -Government/ 
, Legisl_at~re as,yery wipe. ,A.spectrum o_f viewg'ind!cate co~~i<;Jerable supp~rt.-for an intermediary 
tie,r ,of_ g_ol!ema~ce. Give_~- the,. s_m~ll_,P,9pulations i~ the ,\J:igtric_ts 

0
of,,t~e State, ,it- may, be 

_ appropriate :,for Mizor_am. to C0!7Sider devel_op/,ng ,an interm~dia_ry level of .. governance -at- the 
District .Level, called _\he District Co~hcil (specific 

1
n~me

0 
of tl)_e district.to be appende_d} or any 

1,155 



I" 

. . . . l 
appropriate• Mize •title.· 'The· Village. ,Council: may be reconstituted,· with· two . or .more' .. village 
councils forming one village council. 

2.2.72The State·Govemment seeks:to form Districf DevelopmenLBoards:with,the:local-MLA as 
the Chairperson of the Board and nominated officials as members. It is unlikely that such a 
body. ca·n >lead' to decentralisation;. it •is therefore suggested· ·that ·the District Council' should 
comprise· of elected,,members;:the_:-number•'of which should ,depend·,on: the size of the district 
population.' The officials can ,function as·•advisors' to the District Counci!'.and- the ·MLA may be a 
non-voting member of tne same. The local Member of-Parliament shciuld"als'o be a non°voting 
member, in the constituency/district where he/she is a voter, ' 

--~.2.73 Tl)e S~te·Gov~rnment•s~~~i:i':~~;s;;e~\~~~~a;i~~;:for :~ig;~I~ persons from-;~~ ~ixt~; 
-,Schedule 'area:of the·- State tin- government services -suchsas ·police· and' civil ·departments, in -

proportion. to the'pe"rcenfage of po·pulation.of the-scheduled tribes in the State/ --~- ' -
• • 11 -· -, • ',, ... • 

· ,C.,NON-SIXTH SCHEDULE STATES WHICH HAVE CALLED· FOR ·EXTENSION' OF THE 
SIXTH SCHEDULE . . : ·::·ir.:« ,, . ., -· • 

"- 2.2.74 <Manipur' has been seeking· .Sixth. Schedule staius-·for its'!tiill areas =tor. decacies -and; 
· '::nothing' inuch has· come of it, leading· to. opinion that -the-demand was '.nol'really serious: The · 

communities in the Hills of Manipur have 'traditionally comprised of<about cine.third oftne total 
population of the State.The provisional state total has been placed at 2.3 million, up from 1.8·, 
million itt:t991 · .. · :-'":• •:,': ~ 1-:·. •.,..i " : - • ~ ':~ •'•"\::; • -'· ,,- ·· •. ,; ·• .. • 

··1. .. •, ..• ,. , •. , __ ::,-,\ •. _ ._ •• -_~1.-~I 

• 2.2!75-- The Hills of Manipur are'"dominated by various Naga Tribes; including'the.Huigkhuls .. 
·"Ther.e is a •separate' community,ilie Kukis;'vihich"has been· pitted ·against the• Tangkhuls, lboth 
,, politically 'aM" 'irf terms ·of militancy, "and• which dominates one: of the hill districts, i.e.,: 

Churachandpilr. • · ·• ' · ,. · ' . ' -, ' ·. ,• · 't 

'. 
2:2:76 ·., The previo"us State CabineFhas• passed a' resolution asking the Centre to confer Sixth : 
Schedule 'status on the hills. Yet, its predecessor government had only last· Octob·er passed 

.-legislation through the state assembly which conferred Autonomous District Council status on 
'the \Hill 'Area'"of Ma_nipur. 'This' pie'ce: o_f legislation has bee:i,·,opposed ·oy ihfiueritial groups· i_n·;·the 

·, Hills which are"demariding'extension of.the Sixlh'Schedule. · "·· •s·i :· .. : ,: s ·,· .,., ., ·" 
1·-: _ •f "·' • t~r ', J ,:. • ~ • r .~ ~, •,'_. _,, .• :,. 1 -~ • : • I 1,.":t- ,:,- ·.:.~ : ·~•r. ! ,· 1 

2.2.77 There is a lack of consensus on this issue and it needs to 'be thrashed out .within· a· time 
"Jframework, after-detailed discussions \vith r~pres'entative·grqupsfriini'ooth·sides> . -!,I -- !; 
,:,,:. {)I,•:· '1.,,:, ,:,,:,._:,,.,,;'," ."•c•L ~•• ':_1,':i;~,.,,.:,1·': 9f::•_" '•, "';'! ,l..\'ri'.".,,'O!t' " '';i::,,"'·>).;·;~J 

, 2:2:78 While-the 1Governmen'1:0Flndia· stiouiit seriously-coh·sider the''reg·uest"io exieh'd,-the'-Sixth ·
,.,Schedule· provisions 16 'the"Mai'iipuf Hill-areas';<it•shoula also·consider·irivokin§' arid;involvind•ihe·: 
'••traditional tribal" ihstituticins·•,of tne: various 0hill 'tribes as- 'a Tier ''6( ihe'• Autonomous-' Disirict 
· · Council:1This''issue':needs'to· be' viewed'in~the1 ligh!''of the· complicaticinii"arising· ouf of '!fie. Naga 
,.',sitUatio'il::,_,t.. ~-~; ,!_:;,_, ,,._ 11;::,,._.-1,:-v·.v: ;:·n~•; T• :~· ;;:.-u~tci~.~1_,'·:sr,t:nl•,··J 
,:;.,~,:. ,1' ~ (•:_.: :r. ·;,c;,, t ~ •·. ,~• lf..1!} ."":• 1 1.\ .. (".-";r'l:.,••.1 . .i'•!r;,·,1l:_i'; ,.J 

· •':fc•l.. ' . ·1,' './\{~ '.r, 11 •• :/i./• ,1.t:~,.~t"•· :,,•~ ' •; ~{~,_;_,, :·• •), , :-'l r' :--: 

':o, '· "'c:NON-SIXTHiSCHEDUl.cE STATES '"": '·· ,,_. ,, · . :,, .~r.,,; · '.• ,:i ! ·:• - ·~,:: :'J'' 
.··_r •:· ~ ~-- ::-r•• • .r:-- ,:v •-_: -2~ .:.~-">.,.-: .. _. - ;·:?- 1--•. 1r·:·, 

2.2.79 The non-Sixth Schedule States in the North East i.e. where the 73rd and '74th, 
. 'Amendments have oeen:implemented· ar~• Assaiii (b~rring Karbi1An'glon·g, Aut6nohiousl'i:flst~ict,;: 
• Council' and. the ,;No'rth 'CacHar 'Autonomous: Distrli:f 'Council);··· Ma'riipu'r, Tri/itira '(ti'arrfn/tihel 

Tripura Tribal'Afeas1Autoncimous DistncfCcluncilj and Arunachal Praaesh. · . '·' . - ·' ,.,,, 
. . . 

' 02:2.80 Assam-passed the Assam Panchayat Act'in 1994: dividin1/'r1.1fal·governance'into gaon, 
'"ar'lchalik .. and ;zilla parishad enclaves: Yei;-· tne·· powerspassed ·"ori tci''these ··systenis''are·· little, 

· :mbre"·thiih perfunctortana 'the-'last electi6h''Was1 helci·'iil · 1992, wheri"ih'e Congress ·s~eRt':ihe. 
1,·polls. 'Ttie te·rm·:of·the. pani:hayats expired ·iri':1997 and. despite 'i, fiurnber of promises, ··no. fresh 
•"ele'ctioris have been held: New'electiori have been annouitced.for.Decernber, 2001.' An' eaiiier 
·--~nnouricement ·in October;. 2000 ·was··postponed·' after a legal· challenge· to' the'.-propdsal.' The: 



I 

opposition came from those who _said that it would not be possible to have panchayat elections 
"in such ·an area as the Bod61and Autonomous Council. . , . . , . . ." 

,_ • j ,J' '",(..; r :•• •· •!• " (\ /'_ ~ 

' .. \ • t' 

2.2.81 The Bodoland Autonomous' Council (BAG) evolved its own laws and st,ucture as per 
the 1993 agreement between a group of the Bodo community and the Government of Assam. 
The, Bodes say that elections should be under .the system assured by the 1993 accord and not 
the 73rd Amendment. But this is contradictory to a stipulation· in the accord, that panchayat and 
zilla parishads would have· the same meaning as defined in the Assam Panchayat Act. This is 
no long~r ~ccepta,ble. . 

• > • • r > 

' 1 I' • • , " / , :r1• j , 1 .. • • • .. ;_ l> • ;:' _ ', • - , 

2.2.82 The accord.was signed In haste without even having the .borders of the said Council 
clearly demarcated: The greater problem is that the area has riot· been notified as a Sc_heduled 
Area, i.e., a place where the laws would be in consonance with systems other' than the 
panchayat form of g·overnn:ient. Until this notification takes. place, the SAC will' continue to be 

' troubled 'by an identity problem' and" little developmen\ work can be s□~ducted. In It~ present 
form, the BAC is toothless and unable to have' a say io matters of routine functions
maintenance of roads, veterinary services, buildings and irrigation systems despite these being 

- • · ,, , •,, ' • , 1 ' ' • I • 

nbtified·iri th~ fie!! ': " · · · · · 
2.2.83 'The T.L. ·saniah Committee suggested ways of increasing ·r~vemie /10:V 1rito' th~ BAG, 
taking into account the d~rriographic pattern ofthe·region: New rulesneed to be written'into the 
BAG that will enable the devolution· of funds on a scientific basis, These should include the 
remoteness of the area, the persistent rural poverty among the Bodes and other plains tribal 
communities, But most urgent is the election of a General Council, the top decision-making 
body in the SAC. It _should be _constitutionally manda,t9ry to h~~e. the~e electioo_s every five 

· years'. ' · · · · ' · · 
. ,• . . ; r. '_\ .. •, f' - '. • 

• • , , , , 1. • , •. I , ,. .. 

2.2.84 ·Nothing barring ·a state of emergency (which the State cannot declare but the Centre 
can), should be allo'.;..,ed 'to disrupt this'· procedure.' In, addition, 'th_e, deli~eation of the borders 
have to be conducted without d~lay and_~: lime frame developed for'this purpose . .. ' .. 
2:2.85' There·are" major hurdles iri"extehding the Sixth Schedule to 

0

lhe" 0BAC. bne·problem lies 
in the ia'ct'that the 'demographic profile 61 the "SAC is of a·non:Bodo'majority, already smarting 

' , , , • • ' ,,. ' ', I 
under what it regards as an unrepresehtative ruling group. · · · · 

2.2.86 Yet, if it is not brought under the Sixth Schedule • the politics of the Bodo area will be 
characterised by a curious fact: tribals from other" parts of eastern India will' contest 'the 
reserved seats for tribals (Kokrajhar). This has happened in three successive Lok ,Sabha 

. elections and created much !ensign ana'resentmentlocally:' , . r ,,.,., : ' ' • ., . 
· ;. ;· ,,,-; ',/~,,. •',', 1: ,• ,-,!·,: '• .r -:, 

2.2.87 It is suggested that the Karbi Anglong "package" of policies/laws should also help shape 
BAG structural functioning. 

2.2.88 Indeed. this package could be the basic model for Panchayat functioning in Assam.and 
-'seif-gcivernancE;h, the· North East. ' : . '. ,_. . ' : ' .. ; · : "·'' . " . ' ,'.' . . : . . . 

'. :· ·;··, ~ ... ,, •..••. 11 ~ ll1.:. •. ,.!'/•; •' ; ' ! • ..: · 1 ,,. ' .r 

· 2.2:sg Whiie the. Assam'Panchayat Act is. little different'io iaimilar legislatioh prevailing in•'other 
parts of the country, it could

0

be ·arguecr"th'at ii'could be improvect'with the Inclusion of'some of 
. the traditional structures such as the mel, or an assembly' of village elders,which functioning will 

be ;fioi·only: to settle' disp'utes ·bui also 16 take,. important collective. decisions·. as and when 
required. Thus, in 1892, the people of Kamrup and "Ceritrai•Assani- oigahised· themselves ihto 
local mels and decided to oppose increase in land revenue rates notified by the colonial 

·8uthoritieS. •, 1•-1~:i" ,.:i:':,,• ::.·-J,_, .. ,·! ,•_._, · ~·:p•' .,._~:r', ... ,._ ,., 

:-,· ·r · /•(" -,:,.1.,; ,, ~.;- ., !t ·' ::"' i .. l .- ..,,J ; • · J~.-fl b,; ·· ;1, - · fl;,, 

' · 2:2:90 It is"io be notect"ihat the Panchayat Acts ca1
nriot be ,;-blind 'imitation of other legislation 

·passed by ·certain States such as Kerala and 'Karriataka.'!'fhose' States· s'i\ch' as Assam should 
have a flavour of'existing useful'irislitutions,'· such, as,-.t~e mel, · arid ih•{ naamghar or prayer 

, ' · , • • · I , • • , · _, I, , • .- •1..,. 
house. The· latter was once set up 'to proselytize ·a reformed Vaishavism· but became the nerve 
·centre of c"ommtinity activities, rahgirig from -worship to thrashing a'ut probiems relating to daily 
activities. i--=-·1·•·1 ., "' 1 : 1 ···, 1•.- ,·r. . 1·-·, '· :--~: .. 



2:2.91 The.Naam ghar and· the mel are not strictly spe'aking· Institutions oi se'1f-goJ~mment'but 
they are unique and could inject both. a )~nse 'of're~llsm \incl' of strong ·values"·to the 
Panchayats. It would be useful.to ·bring in mel.members into the village councils and encourage 

• ·their paiticipation:'' - . · ' ' : . -.. · " '' ' . . . . .,. 
' ...... • ,~ ")"' .. _ ' { i ,\ .:·: ,, • 

(v)Manlpur :.-: 
• . • • . ...,. ~i . 

. ' 

2.2.92 Manipur adopted the Manlpur Panchayat Act In 1994 and the 
0

mcist' ;e'c'ent eiections . 
. here took place in January ,2001. The State G.overnment has not devolved a number, of .the · 
,. subjects to 11\'e Panci,ayats, and ''eiecte'd mernbers Went on strike.' ciem~'ndirig 'rein~taternent of 
'''.their rights. ' .. , . . '·' . . ," · . ' ·- ·, . ,., · . c, . 

:-_.
1 

•• ;~_,., ·,.-:;_, ··e 1,\/1, ~ •. , .. 

' ~ •-. _ '- ,• ' • ,. . • .,. ·• •,., _ , ' • ··l'• ' '• • • I•' ",~t• 

· 2.2.93 Tlie 73r_d arid ?~th Am~ndrrients are'.applicable. only to those_ parts of Manipur_"!hich·are 
. in ihe_plains ~nd_ are y7t to ~e fully i_mpl,em,en,\~~- .- ·.• :· • •: • · · 
, • •. - .• • • , - . r r· ·, -·_ 1• 1. • , -. , 1,:-,, . ... , • -

· 22.94 The recommendations arid views expressed 'in 'th·e Nagarpalika Network's report- .to. the_ 
Commission are in consonance with thinking along on these issues -•in the North East, not just , . :• 
for• M~nipur, _but (or all ~tales _listed_ in this. Paper and _s!)ould be. i:leveloped app[<;>priately.0 for' ' ' 
local conditions, conside.ring·the size of riJial'ana urban populations arid existing infrastructure.', · · 

, . ", • .",; • · '·.•~ • •• -,, ' ,!' , •·•" ,' •:;·;' .._, •• ; _ •i•l• •• l 

· (vi) Ary'nachai Pradesh: 

2.2.95 The Aruffachal Praaesh Par{i:haya.ii Raj Act .,,;~~ passed in 1994. Ho~ever: there. has 
not been any election to these bodies because the Assembly rejected a Central Bili _'wfiich· 
sought to delinate the ... Scheduled Castes of the &tale. and .make,.provisions. for. political. 

• "[ •.· . · ,. • . I .·' , • , , ; ,, I • •·'· '- - · 

' reservation for them. The,State Government said there were no Scheduled Castes in ,the State. 
The Governmenr'&afied and'.serit a 8m. to.this effei:t'io.the Ce~ira(Government for obtaining 

-' ' ! If . .. ' ' l, •;•, .;; •--• ' -•.' ' '•. • ' • • •, , 

the i;,ssent of the President. This· should be completed quickly. In Arunachal Pradesh, there is 
als_o a, tradition13I gathering o~. vill_agers,-k~qwn a~ the. k~b31ng, which meets to ~ort out_ P[Oble,:ns. 
In sorne_ ca·~e~, it may.,be a_du!terx, 1[1_ o,\hers ~h_eft .• ,l_t i_~,,1>roposed_,!ha! members of,th·\) ,Kebang 
tiE! associated _with the gaon ~anchayat~ and enc_our~g~d to_ con!e~t'election,s. · 

. •' •• l ,-. ., 

(vii) Tfipura · · 
\ I, ,~;,,.,,._ -,rl •t .~ ', J ·1 > 

. ,_' ,, '--~·-· .. -·'.,.., .. '"-~-·-i:~ -:-, .•.. : .. --

21.2.96- The Tripufa
0

Pa~chaya!s i/i.\/-1,a~'. piis~"9 in)o91,;_ 'r~i:>~r§l:s~eiiict,aY,ats, C9V!lr,'a_n1/'c:ine, 
third-of the State. Two-thirds of the area is Yfilh the TTAADC:: (See Annexur.e II). · '' 

•". ; ;'l ~(.." - -- -

E. GENERAL 'SUGGESTIONS . I!: 

. . - . 
· · ·, (""/ ,..,:u•, ".-..: )_: ·• ,'\ ' "• ',\., :,- -, , / {I ,·1' 11". - \; _ ~ l•J~-..,. ... ,, ,, -_•: "( "j ·: • .-

, 2:2.97 · Th_e choice~ before the North E;ast are ·noi easy: be1Weer;iJogil.~ell:99_verl)\ln.ce·.and 
self-determination, between sur;lva[ and devastation, between accountability, transparel)·cy and 
responsibility :on the one side and corruption, continuing poverfy. and .conflict .on the-other:- The 

• ' ' ' • • 1· • • • ' • • .; '• !.: ,, . . '. _;, ,,. , •• -· . - ' , ,,· ,, - • --- ' .. 

: Commissici~ feels.that,the·to11qwirig,steps will help strengthen the-former., - •. . .•• - 1 • -, 

; ' ,,.•, ,:t•'.;r!l,~'-~F_:&,\'::~:.l,"<''.: ')~.,:-~;:_.<:• _..!:•;~•:,•.• :··,:•: •q_. ,•,.~!)'•_•., '""_It.,,'. < r 

2.2.98. While-the.,suggestions for each.State.are set out clearly,at-the end.of each,-sectioil,,the 
-~~cin,Ovf'i~9.R~.nt(n¢ea tq.,~e;~~:~ITIP.~#~i~So: ·,-,t·,::1~-1 ''. ,L'·· • .-,y~1{ ;·:: . .. - . .. . ~· ~. , 11;, 

', ·.,·. _-f ', :•, ' . • ..• _.:_-:,·:, ,·,·.'·_.··,-;; __ . ~l ~,1 :'!··:.•' 0

1-! (! f~• ',i! 1;t ,;-1, ~ • _ • -. 

(i) Careful steps should be taken to devolv'3 poJitical powe_rs . lf.lr9ugh, Jhe 
intenmediate and local-level· traditional political organisations,. pr'ovicled their 

, -~ ,11 . , , tr~~iµljriaI•c1ir?.~tis~s. ,car~_e_g _ c;iut !n . i:i ,.ril<:lde_rn1 w,;>,rld do :not .den{ legitimate 
: , ,,. a~r.ncic_ratic, ,riil~.t~, tolo.t11ny s~cli?n in th.air. conl~'!1P.Orary society,.The ~etails of 

. ,.·, st,ate.:YfiS\J. :1te8s tq .. ~_ey?.IV!l-,~~-ch PO\'."!!%Yfil,I _have to:be,carefully_i;ops1defed in 
.. -, ,: . ....... ~. p_ropii~ ,_ rep[E:f~n,~ti':'E: , m~e~9g, __ of . .,tra.sfitio~at le?ders- of .. ~a~h,, community, 

_. .OP.inion· builders .of,,the .respective· .. communities .and leaders of state, and 
•-'J [, l,r,· I .• •, · ••• ~•-•·'• -" • ','"' ·. .~. c ' ·-' ,.. •-

national stature from these very _groups. The Karbi Anglong Autqnomo_us 
I • • 
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,I 

'· 

" 

District Coundl may serve as a possible model and,help, all groups to arrive at 
an acceptable position as far as powers and functions are concerned (A List of/ 
subjects is, _given in Ann~_xure:, Ill). -A hasty. de,i.sion, 9ould have s_erious, 
_repercu~~)on_s, unforeseen ,and µnfp~unate

1 
whi9h. cpuld, further ·complicate and . 

worsen .the situation. The system of in-built safeguards, such as the Sixth 
Scheoule, "should be maintained: and strengthened for the minority_ and micro-

. ; . minor,ity groups while . empowering'. theni -,)Vith gre'ater responsibilities and 
opportunities; ·for example, through· the , process ·of Central funding for Plan 

· .exp~'nditure instead· of routing. all funds through the · State Governments. The 
,Nori~ Eas(ern Cpu!'cil cap play a central rol_e h~re ,by de~eloping a process of 
public education or, the proposed changes, w_hich wo4ld assure communities 

, about protection, cif their traditions and· also bring, in gender-representa_tion and 
. give voice to other ethnic groups. . - . . . 

(ii). ·' · That. traditional ;forms _ of governance must ·be associated with self-governance 
because,_ ot' the political· failure. of local elites. However, positive democratic 
elements 'like :gender justice ·and adult _franchise should be built into these 
institutions to make, them. broader based and capable of dealing' with a 
changi~g. '-:"arid wh~re: globa,l_isa\ion-, is._ ,_critic,al, 'at both the ~i'tional and 
international.levels. ,, · , · . 

(iii) That the State Election. Commission's (SECs). fun~tion. independently of State 
Governments,, with ,their

1 
own funds, staff and ·activities on the lines of the 

'central Election· Commission,' with a corpus from either 'the State 'Consolidated. 
Fund, or the Cori~olidated· Fund. of India. SEC should deciae, independent of 
the State Government. on· elections to local bodies and ensure that the five-

- . yeadef,ii•a~d,deatjline,for,electio'ns is a,dhered to. ' ,, 
' (iv) 'A Siate ,finance Commission be appointed in each state; including Sixth 

'schedule States; areas under 'the Sixth Schedule but'"located in states which 
' ·are not· 'atnerwise und~r this :Sched'ule would' also benefit from- the existing 

St~te Fi6ance Commissjbn. .. _ . 
(v) _ . Fund~ ; to ,self-governing· ilist!tutions be_ issued with as l,ittle interference as 

· possible from State Governments and this be mandated under the respective 
Finance Commissions of the' States; Central' funding (for aU Plan Expenditure) 
may be routed through the Planning· Commission end the North Eastern 
Coun'cil and (earmarked. specifically to the Autonomous District· Councils; the 
imple/rie'ritation· of. centrally funiJed' projects from -various 'ciep'artments of the 
Union G6verninent 'should· be entrusted to th'e "ADCs' and' to revived village 

(vi) 

• ' ' '• ••• - ' ,, - - - I 

councils°\vith strict monitoring by the Comptroller· and Auditor-General of India. 
Penal provisions, such as loss· of Central funding to s·tate' projects, should be 
_instituted if ·,St~te Gov~rrirnenis' fail __ tq_ hold local body, ,el~ctiorys regularly and on 
tinie; fu'niJs.should be given directly through the:stru.cture_proposed by the SFC_ 
to the local bodies. , . ' · : 1 

That the Government may ·consider invc'lking the 74th Am~ndmen1 with regard 
to'civic bodies; •with ap-propriate change~'for the' NER; ·to cities and towns in the 
region.' .Giveh· llie small. populations of'th~ area, i\ is suggested that Municipal 
CorP.orations; comprising elected members, should be created in those towns 

,,. ' •·1- • ,1 ' • • _- · • . '. ' ,, 

· and cities having a P.Opulation of not less than two lakhs:, Those with a 
I ', JI' : , ''. ' ' ,, .~' 1 • 'J' '. 1 • 

' · population of 50,000 to less than two lakhs should have their own elected 
. Town COLi~cili. Each Corporati6ht'Town Council should have ·elections on the 

( ' ' ' ' ' ; '. ' ., . ·. ,, ' . ' " 

basic of a_dult franchise. However, given the peculiar situation of the North East 
and concerns about_ ethnic identity , the majority of seats in the Sixth Schedule 
and tribal :areas may be reserved for.the ST nominees.;A fixed quota, not to 
exceed one-tenth 'pf the size 'of the whole Corporation/Council; should be kept 
for non-tribals. The 'size of the Councils should not be less !h9n 30 for urban 
areas with populations of over one ,lakh and not more than 20 for ·ttiose under 
one lakh. The number of non-tribal nominees would thus be not ,less than three 

! • t ~ • • , I ' • , ' , , , f 

in t~~. first qat~gory and not more than two 1n t11e second, category of urban 
aie_a's. 'Giv,en 'the c'ur/en! pol!ti~I 'situati9~. the ,sensitive issu_e of reservation of 

· seats for women may, for the time being, be made through nominations by the 
"Goverhdr as outiined eariiera,rid hot'as in article 243T. ' ' ' -
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·(viii). Sihce·there' are no' metropolitan· areas· in the NER and only small and middle, 
size urban;areas,- it may __ Qot be necessarito·have ward. committees in those 
areas'. with populations. of :Iess' tliari"1one lakhiSuch ward' committees may be 
set up in fowiii, with' populations of above one· lakh.'"lri '·Aizawl, Mizoram, for 
example, ·the State· Go'verii\nent is considering seftir\g up' a nominated body 
such as a ·City- Develcipriier\t'Coiincil. The· city 

0

has nci •buih;ting by-laws; like 
many other ·1owns iii1ihi, NER;· unrestrained' cohstructicin sprawls haphazardly 
along the edges of ·roads, on' hilltops 'and down 'steef·slopes, presenting a 
maze· of concrete- structures and leading· to.·traffic:, communication and. other 

';infrastructure problems. 'It has'.been· s·uggested that 'th~ body should ,li,t~n' 
- " Eilected:one and ·could be 'drawn from the' 15 viilage councils which'currently 

exist in Aizawl and which 'could; :in tu(n, be coriverted into city Y(Brds; _two 
members of the Council could be elected from each cit these sections .. All the 
members would vote to elect !I 'Chairperson. In: addition,' the three no.n-tribal' 
noriine_es and'three women nofninees would give the hqus_e a total strength of 
31 To help the smooth funclioning·ot such a system and overcom·e the relative 
in xperience of new members in ·the management urban affairs, the 
C rp·oraiion, i,n · consultation wi.tt\ -the' State Gove'inment, '/nay appoint, a. group 
of technical experts to help develop systems and processes for specific · 
departmenis such· 'as ·sanitat(ori and water supply,'. eiectrjcity a.nd power • 
distribution, building_by-laws and ,other infrastructure. In addition, there should· 
,be a clause enabling th_e qoverno(?! th~:~_tate to nominate not less than three 
women to the Corporation/Council· in .addition ·10 any women who. may be 
elected directly lo 'the Corporation/ Council. .The ... Panchayats,' Village and 
Disl\iCt Councils/Autonomqus ,·,□.isi(ict. Council~/t,,iu~ic}p?I porporalions/'Town 
Councils should 'prepare a joirit' District Developme~t 'Report fcir the whole 
district as in ar:ticle 243ZD. 'Other clauses of Part IXA: "The Municipalities" of 
the Constitution, i.e., article· 243P, through !iii the· la~t article (article 243ZG) 
should be made applicable througtiout tne North_ E<!sl, with special protection 
·for Sixth Schedule and tribal areas by deleting the words Nagar Panchayats/ 
Municipalities and 'subslitu'tirig.· them· with the words "Town Council" or 
"Municipal. Corporation", wherever applicable. . 

)xi The. pro6ess' of' protection _of identity .and the proc·ess of development and 
.. 9hange afe Jxtr~mely sensitive: Thes.e twin proce~ses_ need to be understood 

(x) 

' ' in the 'tramew9rk of a chahging:_ wci'rld and tlie ·ro1li,'_ot ~II con:imunilies, small and 
large, iri, that world. Therefore;· the North .. Easler~,pouncjl should be mandated 
to ·conduct· an intensive programme of public '.awareness, sensitization and -
education through ncin,g6vernmenl ''oiganizatioris, , Slate:. Governme'nts, and its 
·own stiubure lo help bring about such an underslanding'oiihe proposals.given 
. belovriri the next years. ' ' . ' ' . . , : . 
That the provisions of the Anti-Defection Law be made applicable to au· Sixth 
Schedule areas.· That ·the Governor of a State wliere 'ADCs are functional 
canncWdelay 'the• passage 'of ·proposed legislation. for 'more than six months: 
currently,thes,fcan·beheld.upfor'years.' - : .. ·-.:: l . : ' • 

.(xi) , All chaQges as propos~d. in 'th~ Advisory Panel's ~ec,'j)mmeridalions relating to 
the Cohslit~lion 73'' and 74'.' Amendnients'foi the (esl;()f the country ·shall also 

:tp apply, to \he Np_rth East, a~, relevant; 'In- addition,' th~ following changes are 
_sugge~ted ~orJhe'diffe(e.nt Sta.tes in.the North East Regi_or\, · · 

SPECIFJC.STATE,WISE SUGGESTIONS FOR CHANGE 
' ",, ' . ' ., ' ,,'.• ' t ; .;.,· 

(I)_ . ASSAM ,. 

The Sixth Schedule s,hould' to be extended to th~ BoJoiand ''Auto~ilmous Council with 
, protection for nOD·_l[i,lial, ron-Bopo g\OUps,1,Pi~er_ Autpno~ous _c9ub.~[ls. to be. upgraded to . 
, Autonomous Development Councils . with more. Central funds . for infrastructure · 
. developm~nt; ·10. ~el)iajri'.°)vi\hin !_he 'purvi~w 'of \lie 73'' Amendmei1t o~i also use iraditional 

governing systems at tne village·level. · • 

-

pr,.' '. 
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(ii), . MANIPUR" · 

2. Provisions of _the Sixth Schedule may be extended to hill-districts of the State; also, 
. implement 73"! AmeQdment·vigorously . .in<the areas of the plains.where;despite_ electio·ns, 

the system is .yirtually. non-existenL: . · ,, · •. ' ,_.;:_, . •- ,· ·,, .. · 

(ill) ARUNACHAL PRADESH " 

;·3, ·. Integrate· traditional; governing :systems, such, as· the · Kebang · in? the'. local:.·governirig 
·, :sy,stems;;members. of,,the Kebang may be,elected·to the Gram; Anchal and·Zilla'Parishad 

th(ough ,quotas which will give,them a maximum of.five seats. . :· ,, · ,: ;, · ·.1 ;' • :' , • , · •• • 
~·! ,, " I • :.,1._ ,, _' • ~ ' 

4, Not less ·than four women may be nominated to each unit of each tier (by the Panchayat 
chairperson) and the size.of the Panchayat be increased ai:c~rdingly, ' :,_1: 1.'· _;,:, ' 

(iv) TR(PURA 
' '. 

5,, lmplement~lion of t11e_ changes- as proposed;: by ,Advisory:,Panei :1or, 'ottier States with 
, , Pa~cl)ayali Rai. [See \his.Commission's Consultation Paper on. 'Review. of the •W9rking .of 

, the Constitu}ional, Pr9visions,for Decentralization (Panchayats)',], , o.' ,.; : l ,, , 
• . ' ' • • ···- ·• ~ ','•1. ·, •. i ;. } :. -~,, '.'h .. ~ 1 i: ~ ;,1;:, 1·,,,, •l 

(v) ARTIC~E; 371A: NAGALAt:m i·" 
' ' 

6, Naga Councils to be_ replaced by elected 'representative_s of'-variou;'.Naga1society groups 
with an intermediary lie( arthe district levei. · · 

.J'' -- ,·r,i• ,1 1·-,•· "",•11Jf ." 
1

;•;t{Y,,!r 

7, The K~rbi A~glo~g m6d,ic'ould be fojlowed at this lev~L " ' 
:- .• ". ·.,. ,.: ... - .. ) t' ,,- .... J.,: ... ', ,,.,:',:_11_,•~,.-, -. 

8 .. VTil,a'ge, Ddevfelodr-m,!lni_~b~.r~f toJbe. less d,e'P.?~de~t on S_t~\~/~nd/(f.~_iVe more ,Centrally-
.·-sp,o·n~9;e_ ~.- un, ~; -t~ ,,· .• ," .~ : · , i , ..,, 1: ,, ,1 

' ' ' . ' . .. . . ' .... ,,., ,. ' 
9, The Gqvernmimt shoul_d conquct a study to consider proposals. and 'a :possible' fra_mework 
_¥ rOr;the-Naga·•sitUation.J 1.,t ·:,'i_:_·1·:1' .. ,,1,~ • ,:·, •.:·h', :.l· ,,.:;1-., ... ,;;j~:•1.'_···1';,,' ;,. 

• • ,11 • -: -.:.:.- ;,J.• r.(: 1~;:.i, •1,: ·,::·,I " 

, . ·, ; l,i',,, . 1· -~.; :.ti·:,.~ ,1• l •::, ' /~1-.. 

N9N-SCHEDULED/l;l,IXTH SCHE_qULE.STATES: ·1 ·, ·,•1 ·,; •• · ., '. ·: ,:/'.,11 , , c " 1 
'. -, ~-- t ')" I~:;,_ : ' _.. l ' i :- '. ; '. • '!' I . .t j ['J { ~ . ,j 

(vi),, MEG,HA_L,I\YA .. .,; I: 1 ., ,, • ,,':"," ·, ·, , ·:·!. ".ii 1· .. 1 ,; , . 
. , : • . ,f,'1\'1':.i•,,:. ~-~~ .• ,..-·1"•1h),J··:~;;-_, .>.·: . .1 

10, A. \ieL 9-f. vHlage ·govem?J~S¢ tq: 9.~ creat~(fo,r a;: v!llag~. _or -~ grq~~, qt villages in , th~ 
Autonomous: [)istrict Council~. 'comprL~ing of elect_ed_;persons,from Ithe ,tradi,tion~l,systems 
plus'fro111 '!.xisting villa'ge_'cb'~ncjl_s y,itli not mo'ie th~n 15:persons at'eact\/village.unit::, 

.,(; .·,, '' ·~-_I':·-;: /i.~i: ... :;_ .-~~;; \·i·~,::. ' ... :.:_~_1:i • -~:-_.:·:,:1 ::[~:t;! ~:, ·_ :.; • • 
11. A total ,of 40 seats In each"Autonomous DIsl(tCI ·CouncI!s up \o 1 0 .~e~ts .from the exIs\Ipg 

'30 (currently one non-tribal i's non\inate~-by In~ 'Gi:ive/r\orfwittrtti'e f pllowjAg!break-up: ' :·.' 
I•• , ,J ', -'.1••; 1 /::,1 '1:. :.. ':;_r. "'j ~:, :.i;('; :(,1 .·t\l. ii~ 1•1•:1s '!~ ,' ,;. 

... , ' - 0 Fi~e seats :io ·be·_reserved Ifor Syi~ms iaiia Myntris;:_D~l6ii(J~cl .Nokmas in the 
· Khasi Autonomous .District Council, the :·Jainlia. Autonomous•, District Council 
and the Garo Autonomous· District 8ounc),I respectively., ;il , t . - , 

o Women and non-tribal ,represenla\ive,s, to' be nomin.~tedfifo;,!3 ,total of not more 
than five seats inra\l.' r, jl: .; ~-

(vii) MIZQRAM 
' ' 

· 12. An_'interl)1ediary elected 30•member tier, to bedeveli:Jped. at t~e disl[i~t level in areas not' • 
covered by the Sixth·: Schedule, . Le,, excluding the; Cha km a, lai• , and . Mara District 
Autonomous Councils: There ,would thus be two, tiers below thei.•State Legislature: the 
District and the Village: ' ·, ,i ' ' . 



" 

13. Village Councils in non-Scheduled areas to be given more administrative and. judicial· 
powers; two or more villages to be combined to form one viiiage council, _.given -the· small 
population in the State: 

14, .Consideration to lie given to.groups seeking Sixth Schedule status, depending on viability 
of the demand, Including size of population, territorial and ethnic contiguity. 

15. Central funding as outlined In general suggestion~ to the Ao'Cs. •" 

16. Nominated seats -for women, non-tribals and Sixth Schedule tribes in non-scheduled ,area 
(not to, exceed six over and above the size of tlie Councils; making-a total of 36 _members); 
current size of ADCs to be. increased, to 30 with a similar provision for women and non
scheduled tribes. 

(viii) TRIPURA 

17. The size of the Council should be increased from :..a to 32. 

·, 18. Ttie .number of nominated· members be·, increased to six frcm the· current level. of two. it is 
suggested that the· existing non-tribal·seats (currently, they h'ave··th'rlie ~iected seats) be 
converted to tribal seats. These noli-tribals may be· nbminated- oy tile ·Governor anil three 
tribal women may be nominated by the Chief Executive Member. · 

G. 

(a) 

(b) 

(cj 

(d) 

(e) 

GENERAL OBSERVATIONS 

The following general observations arise from the study though beyond _its scope:-
;! ,. 

That Identity Cards be made mandatory_ for all Indians_ ·reside_nt i~ t1'e No,:th East, to 
begin with, and that the naiionai · Citizenship law be reviewed· to plug loopholes which 
enable illegal settlers to become, "virtual" citizens in a short ·space of time,· using a 
network of touts, politicians arid officials. . . . . . 

That loca_i communities be involv~d in the mo~itoring1 of our borders, .in associatio~ with 
the locarpolice and-·Border-Security Force. · 

That, given ihe d~m9graphic imbalance which is taking place in the North East as a · . 
re'sult of migration from Bangladesh, Nepal and also of settlers frcim other· parts of India , 
and to disable such groups from entering electoral lists and the citizenship rolls of this 
country, that reservations for the local_ communities and minorities from other parts of the 
country be made in .the State Legislature. 

That 'a National ln,migr~tlo_n,Commis,si~.n' be ,set up under law to 'e~amirie. a range of ·I 
'issues Including 'Work" Permits fof .legal .migrants, ldeniity. Cards .. for all. resid~nts, a , 

National·Migraticin' Law, 'a National Refugee Law: to review the Citizenship Act, the Illegal ' 
Migrants Determination by Tribunal Act and.the Foreigners Act.·. ,, 
_ • ., · , :, i ,;::;1 ~ • _ ' , • . ~ :·, .,. _ ·... , 'i' •, 

The C:entrai Government ·should .consider a_uthorizing a fu_rther st_udy to evolve, proposals 
and 'framework for the Naga · situatici.n; one o( the most chaUengi~g tasks before the 
Constitution, Government.and civil society. This could serve as a platform for discussion 
and pofitical change)ri-the region. · · · -

' .. 
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QUESTIONNAIRE. 
ON 

EMPOWERING AND STRENGTHENING PANCHAYATI RAJ INSTITUTIONS 
/AUTONOMOUS DISTRICT COUNCILSfTRADITIONAL. TRIBAL 

GOVERNING INSTITUTIONS IN THE NORTH EAST'INDIA 

1. What, accordi~g to you, are the working problems faced by the institutions set up 
under the Sixth Schedule to the Constitution of India to ',bring greater· self-
governance (i.e. District Councils).' . ): 

I 
Working problems: 

I 

· (Not more than 200 words) 
. ' 

I I • •,1 
2. (a). What is the,, (elationship of the : State Governll)en\, wjth the District 

Councils/institutions,set up under (he Sixth Schedule? 
" 

(Not r:noreothan 200words) 
a ' 

I ' 

(b) Are these local self-governing· bo~i_es •seen 'as 1a parallel ~dm!nistration or a· 
threat to the larger system or one. that h~s become increasingly )rrelevant; if the 
last point is true, then what steps should be taken to correct this trend,?) 

' ' 

. ' 
1 . 

;· 

. j ', (No,t; mo'r~ !!)an ,??O words) 
,I 

3. 'Please state you; views with regard ·10 the
0

fu!ure of:such institu'tioh~ m'e'ntioned in 
, Question No. 27 · . , ; . : · , : · · · 
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'' 

' I' 

' ' I, 
f .. ' 

i 

, ' 
'' ' 

,. 
I 

', ... 
' ' 

(Not more than 200-w,ords )" 
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4. What are your views on giving a specific, Constitutional role to traditional 
institutions to make the third tier cifself'goitemance:more effective? 

Views - , 
, f , l 

t,.?_l \, ',:!,._.,~s.1, :1~_: 

' . ' . .., 

, . (Not._more than WO words) 

5. Should a role be visualized for the traditional systems in the existing instruments of 
governance, such as the District Councils, either by reservatiori or dir~ct election? 

By Reservation D . By Direct e!ection D Norole D 
6. Should the traditional systems be made more democratic, gender friendly and 

representative of all communitie.s livin~ in the region, instead of being ethno
centric? 

'YesD NoQ 

7. (a) Should· the salient features of the Bhuria Committee's recommendations, i.e. 
the provisions ·of the Panchayat (Extension ,to the S~heduled. Neas) Act, 1996 be 
extended to the Sixth Scheduie areas? ' , 

·.... ' 
(b) If so, which clauses should be included? 

·' 
. . • . . (Not more than 200 words) 

8. ·. Whether any part of your State,' currently falling ·under the. purview cif th.e 73'' and 
741

" Amendments .. would tie ·,oetter served by b~ing nbtifi~d unqer the Sixth 
Schedule? · · · · 

YesD NoQ 
. , 

9,, Should anti-defection legislation be introduced into all local, government bodie~? · 

YesD · NoO , 
10.. Please indicate any other ·specific suggestions·relating to the Sixth Schedule to 

strengthen s'e1/:government at th.e grassroots which you would like to_ make? 

(Not more than 200 words) 
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ANNEXUREI 

EVOLUTION AND FUNCTIONING OF , 
PANCHAYATI RAJ INSTITUTIONS IN AS.SAM" 

. (I) . 

1.1.1 The Ahoms settled down in the Brahmaputra Valley as'mlgrants from Upper 
Burma in the early.thirteenth century,,and Initiated their kingdom in Uppe~ Assam. With. their 
growing political and.economic influe11ce, the Ahom established a strong state covering almost 
the,entire Brahmaputra Valley by the end of the seventeenth century. 'fhe' social formation and 
the politico-administrative arrangement of Assam during the Ahem rule fostered certain local 
institutions such a~ me/s, khels, etc. which had some judicial functions. · 

,1 .1.2 The me/s were, in fact, the ·estates conferred on the sons, brothers, wives and 
· other•close relations of the reigning monarch, and the chief of a me/, was ·empowered to settle 
the minor disputes. ·The khels were ·essentially· occupational and· territorial Panchayats at 
constituted primarily by ·the paiks .. The paiks, i.e. the adult male manual workers were 
arranged in khels with regular gradation of officers, and the officer incharge of a• khel had the 
power to settle mine/ disputes among the members of his khel. 

1.1.3 . • In ~ddition to that, the neo-Vais~avite movemen) which secured a strong · 
footing towards the· lasfpart of ,the ·fifteenth century- under the leadership o!'Sri Sankardeva, 
also fostered a rapid 'proliferation of. the namghar in almost• every Assamese -village. The 
namghars were initially set up for Panchayat functions of neo-Vaisnavism, 'but in course of 
time, this religious ,institution had become the nerve centre of'th.e village community: Besides. 
working for spread of intellectual and cultural activities, the instituiion of namghar ·also started 
playing· political as well as judicial role as· it became ttie centre for the' village community to 
discuss and solve most of their day-to-day-problems. 

' ' r ~ : _,. I • 1 ,! t 

1.1.4 , · ·- l'.herefore,: the'•me/s, •the .khels and the,,namghars, were. some of the very 
.important s·ocial institutions of local character during the Ahbm period. The political chaos in 
the mid-eighteenth century wh.ich led to the Civil War (1769 to 1806) ;md the Burmese 
invasion of Assam brought an end to the era of. Ahom rule.' Consequently, the khel system 
became irrelevant, but tli~ institution of me/ assumed the character of a broad social institution 
since beginning of the: British rule .. The me/ thus became assembly' of the vinage elders not 

.. only for ,settlement of disputes but also for arriving at important collective decision when 
required. For i~stance, the people of Kamr~pa and Central Assam Panchayats themselves 
into local me/s· and decided: to· oppose enhancement ,of land revenue rates notified ,b{the. 
colonial authorities in 1892. ·There are many such instances,'and the me/ is still an•linportant 
social institution of.rural Assam. . , · · • · • 

· 1.1..5 Similarly ttie institution of namghar is also an intrinsic part of ttie Assamese 
rural life. The three institutions'mentioned above'i.e. me/, khel and namghar, however, can·not 
be considered,as institutions•of local self government in true sense of the term, ·· 

. . . ' ' 
.' 1:i '· ,. 

· 1.1.6 · The institutionsiof local.self-government were gradually. introduce,;! jn Assam 
by:the colonial rule. The. history of local self-gov.ernment in Assam:llegan with the Assam 
Local Self Govern·ment Acti 1915 which· was enacted following the' reconimendations of the 
Royal Ccimmfssion on ·oecentra.lisation. • , •• ·" ::"' '· •· ·: · ' ' '•; i .. · .. · . . . 

; , , , ') ·• t ,/ 1' , ! t ·11., j '• • J 

.1.1.7 , The Royal Commission submitted- its report.in 1909 and ihe· importance of 
village Panchayat. The Chief c·ommissio'ner of Assam accepted the ·major recommendations 

. made by the Commissio'n; arid believed .that ,,certain problems of the villages such .. ~s ·' 
sanitation and·water supply could be solved .bY inducing the villagers to undertake these works 
themselves supplemented (by grant-in-aid fr.om \tie·~overnment) and,th,e Ic:,cal bo~rds., 

, •" , , t.• 'l I · 'I . , I 

' , • ' f •• • :, : ' : 1:' ;1
; ' , J I I • ' • , • • ' 

• This ann~xure is based·on,alaper prep~red by the Omeo,Kumar Das Institute.for Social Change and 
Development, Guwahati, Assam. ·. 
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1.1.8 .":'..>.::'·,,The Chief Commissioner of Assam, therefore, .proposed to include in the 
Local Self- Government Bill, provision for delegation by local boards tci Village Authorities, of 
the powers and duties ~egarding sanitation~ primary .education, an9:_ other such petty village 
works. Accordingly, the.,Assam Local,Sejf_ <3pvernment Act was pa~sed i~. )915_,.and this Act 
empowered the Chief Commissioner-to constitute Village ·Authority in each village. As per the 
provisions of the Act, the members of the Village Authorities could be wholly appointed or 
wholly elected or partly appointed ·and partly elected for a period of three years. 

1.1.9 · . The Chief Commissioner was authorized by the Act to decide the number of 
elected or appoin1ed .members. :rhe Act made provision •for both election and -nomination· of 

' the President of-the, village authority, The Village Authorities ,were established'.in"Assam as,per· 
provisions of the Act and there were-8O. Village· Authorities in ~ssam in 19,19. The newly'_ 
established village A_uthorities, however, faced certain major difficulties .. •· , ,.. · : 

1.1.1 O The unit of a Village Authority was a cadastral village which was not always a 
homogenous unit-Quite often a cadas)ral village was.a collection of hamlets, and therefore, 
the inhabi_tants of one hamlet were hardly.interested in the matters of other.parts although-they, 
belong·ed to th~ same Vjflage Authority. Secondly, the.elections to the Village Autflorities were 
a force, and J)lOS!_of the Village Authorities contained only nominated rnenjbers'. As·a result, 
the.Act of 1915 had.failed to achieve-its limited-objectives. -, , ',,:,. 

~. ,: I ~ .· 
1.1.11 In the meantime, the Government of India Act, 1919 transferred the subject of 
local self-goyernll)ent to the'Provincial Government. Thus in the ethos of Dyarchy, the Assam 
Legislative Council -brought the Assam Rural Self Government Bill, 1925' and subsequently 
passed the•Rural Self.Government Act, 1926 .. The.new Act provided that every v111age should 
hal(e a Village Authority, consisting cif not more than nine members elected on the basis of 
adult manhood franchise. As. per· the provisions of this Act, the ·members .of the Village 
Authorities. were to" be elected for a term of three years. ' 

1.1.12 The ·Ru,al Self Government Act, 1926 ,wa~ passed •With the ·objective of 
creating a machinery through which .the villagers might undertake the management of their 
own affairs a_nd develop capacity fqr self-help. The Village Authorities however, failed to bring 
about any significant change-mainly due to inadequate.financial support .from the colonial 
government. The Village Authorities; therefore:· had only nominal existence. 

1.1.13 Independence and inclusion of village panchayats in _the'Directive Principles 
of State Policy of the Constitution of India inspired·the·Government of'Assam to establish rural 
Panchayats in the State. With .the stated objective of all-round development of the,villages, the 
Chiei Minister· qJ,-Assam introduced the A~sam Rural Panchayat Bill in tti'e Legislative 
Assembly as early as in March 1948. · The Bill was- referred to a Select Committee which· · 
submitted the, report wit_h certain amendments _in the .. same,month. Subsequently, .the Assam 
Rural Panchayat Act, 1948 was passed by the Legislative Assembly, and it received the 
assent of the Governor General in November, 1948. 

1.1.14 -. .Jhe Assam Rural Panchayat Act, 1948 provided for the constitution of two-tier 
system of Panchayati,Raj Institutions comprising Rural Panchayats and Primary Panchayats. 
The Primary Panchayat would consist of all the resident adults of the area. The Executive 
Committee of.-a primary Panchayat _would consist of .not more than ,eleven but not less than 
five _members including the. l;'re5ldent and a ,Vice - President elected by the adults of the area 
for a period of _three years, Ev.ery Primary Panchayat was required to elect,one representative 
for every five -hundred of its members and an additional one when. the fraction thereof was a 
figure between two hundred and fifty and four hundred and ninety-nine to the Rural Panchayat 
provided that the total number of members would not exceed five. A Rural Panchayat thus 
consUtuted, had to elect· its Presld,ent and Vice-President for a period of three years from 
among the members. The !?resident had the power to constitute .his Mantri Parishad by 
selecting five to nine members representing various interests. 

' . . 
1.1.15 . The Act of 1948 empowered the· Government to declare any area to be a 
Rural Panchayat Area. In each such area, !_here might be as many Primary Panchayats (no( 
exceeding fifteen) as deemed nece·ssary by·the Deputy C6nimissionewbr the Sub:Divisional 
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Officer. Co.vering almost all aspects· of rural life, the Act in61uded a long Ii~! of thirty four 
functions., · 

1.1.16 . The.Assam Rural PanchayatAct, 1948 was in operation fora decade, and the 
number of Rural Panchayats gradually increased, from 29 at .the end of 1950-51 to 422 in 
1959. in 1959, the Rural Panchayats covered tqtal 2,657 Primary Panchayats scattered in: all 
the plain districts of Assam. 

1.1.1i• It r'nay, however; be pointed out in this context that instead of .involving the 
Panchayats in the task of rura.1 development, Government of India emphasised on building up 
allernative,fQstitutiqns for implementing its major programme. :The Community Development 
Programme was launched in October 1952, under which an entirely n_ew unit of governance 
c~lled Communi.ty Development Block was set up. Each Community Development Block was 
headed by a·Block Development Officer. Similarly, the National Extension Service (NES) was 
launched in 1953. NES blocks were carved. out as the lowest administrative units, each 
comprising 300 villages and functioning under the su'pervision of a Block Development Officer. 
Extension Officers were also poste.d in blocks to' proyide technical support to /armers and 
small entrepreneurs. Though both the programmes were initiated with great expectations, they 
failed to ach.ieve the desired results in terms evol<ing popular participation. The failure .may be 
attributed to the inability / unwillingness of the Government to get organi9aily linked with 'the 
programmes. They got increasingly bureaucratized and elite dominated. Corf!Jp\ion and 
malpractice's leading to wa~tage of fund§ marred their efficacy and public image. · 

,. , . 
1.1.18 On 16 January, 1957, a com'!'illE!e. was appointed .under the chairmanship• of 
Sri Balwan\ry Mehta, to, review critically the workirjg of the· ,Community Development 
Programme and the National Extension Service and to suggest measures through which the 
participation 'of the rural pe·ople could be ensured. It was also asked to examine 'the extent to 
which community development movement has succeeded in utilising local initiatives and in 
creating institutions_ .. to ensure continuity in tt,e p(ocess of improving economic and social 
conditions in rural areas'. The Committee submitted. its 'report to the National Development 
Council on 24 November, 1957. The philosophy underlining .the report was to move the 
decision making centers closer to the people. The main recommendations of the Mehta 
Committee report were (a) A t'hree-tier system of Panchayati Raj from the village to the district · 
level with multi,level linkagE!s should be created. Tbe institutions envisaged were the Zila 
Parishad at the district level Panchayaf Samity ,at the Block level and Gram Panchayat at the 
village level. (b) There should be a genuine transfe, of power to these institutions. (c) 

· Adequate resources should b~ transferred to these podies. (d) All developmental schemes at 
these·ievels should be channeled through.these· Pan~hayati Raj institutions., . . ' ; ., ' 

1.1.19 · In 1958, the Standing Conimittee ofttie National DevelopJnent Council agreed. 
broadly with rec,ommendations qf the Committee. The Union G9vernment tried to persuade, 
guide and .support t~e State Governll}ents· to estaplis,h the proposed system "'.ith minor 
modifications to suit- local ,conditions. Consequently the period' 1959-64 witnessed the 
establishment'. of the ,Panchayati Raj institutions in, the ·states and Union: Territories qf the 
country. , · · , , •· · 1 

,. 

1.1.20 The Legislative Assembly ·of Assam enacted the Assam Pan~hayat Act, 1959 
which ;vas_enforced from 1960. This Act provid~d. 1fo~ a three-tier sys_tem with the Gaon 
Panchayat•at the village level, the f-nchalik Panchayat at the Block level, and the Mohkuma 
Parishad "at the sub-div)sional le.vel.Jhe ,Gaori ·sabha was at the bottom, of. th\) three-tier 
system, and consisted of all .adults, whose• iiames were included in the electoral roll;,of 'an 
area with' minimum ~500 pop~latior. The GaoQ' Pan~hayat wa~ the executive b.o~y, of the 
Gaon Satiha. As per provision of.the Act, the'Gabn.Panchayat would be consisted o('eleven 
members including the President and the Vice-President, elected directly by the Gaon. Sabha. 
The Act also made provision for co-opting one woman if no woman was elected, 'and one each 
from ihe Scheduled Castes and Scheduled Tribes !f 'they, constituted at least five per cent of 
the total population of the area. The term of the Gaon Parichayat was three years, and the Act 
empoil,:ered the Gaon Panchayat to appoint is own Se'cretary. ·· · · . . . . . I , •· 

1.1.21 I 

representative 
. The. Act of.: 1959 provided th?!' e:,,ery' Gaon Sabh~· \,\'.ould ·elect. one 
to the · Arichalik Panchayat. The Act also provided for' co-option· of two 
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' . 

members, one each from Scheduled Castes and Scheduled Tribes. However, there was no 
such ·provision for co-option of woman. The Chairman of the Co'.operative s·ocieiie,'s falling:, 
within the area of Anchalik Panchayat could elect one representative, and the member\)f tti'e 
Legislative A·ssembly rep'resenling the area would be an ex-officio member. In addition to that, 
the Act rose em·powered the State Government to appoint members to the Anchalik Panchayat 
without the right to vote. The ·President and the Vice-Pr~sident of ai(Anchalik Panchayat v,ere 
elected by the members from among themselves, · ·: ' · 

1.1.22 
.members: 

(i) 
(ii) 

(iii) 

(iv) 

The Mohkuma Parishads consisted of the following four categories of 
• • ' • • • ,, • • '.,j ·• ' c,• : ·' ':. t I • • \ 

Presidents of all the AnchaliK Panchayats failin·g within its jurisdiciio~'; "· . 1 _. ·' 

All the memoers of the l:egislative Assembly ana 'Parliamenl'represeiiting' th{ ·1 
· ar'ea· · - •, · · · ' · ' · '"···~ ' i •~1. • • • • ·, • • ··- : , 

'Chai~man ,of the' M.unidipalilies, Town Qorrtmittees and School Boards falling·: I 

within the Sub-division as ex-officio members: · 
, Officers ·appointed by the Government as,_ex-officio members. 

. ' ' ' 

1.1.23 Th~ Act further provided for co-option of one mem8er from ·ttie: Schedule 
Castes and one from the Scheduled Tribes'if nci member was elected'fiom.such categories'.' 
But:,the Act did not make any'provision for 'co:option or'woman member io-'th°e' 1Moliktii'ria' 

,,~,: · • -·. ' • ' ' •. •. •:-1' .,. '1•', 
Pari~h'ad· al~o. The President and ,the Vic~-President were !'lected by, lh!l memb.~,rs from~ · 
among them·selves. · " 

1.1.24 . After four years o( el)forcement of the ~ssam Pan.chayat,Act, 1959,. the, 
Govemme_nt of Assam appointed a study teafTl to. suggest the ,modifications required for' 
satisfaclory iunctioning of the Panchay'ali, Raj iri Assam .. _Following 1he recommendatiqns of 
the study team, the Legislative·Ass~mbJy' enactep the ~ssam Pahchay'at (Amendmel)t) A~t., 
1964, ' . . ' '. ' 

. . ' . 
' 

1, 1.2q . , The important. changes mad~ at lhe,'lev~I of ttie Gaon Panchayat inciuded , 
abolition of the provis_ion of direct election· ~f the President a~d Vice;President•. The Act of 
1964 provided that the President and the Vice-President would be elected by the members 
from among themselves. The Act also deleted the"provi.sion for the appointment of a Secretary 
by _the GaoQ. Panchayal and. provided for appointment' o( tbe' Secretary by .,the State 
Gover!'ment. Further,'the,Act extended the term of the Gao9 Panch~yat_from t,hree .to fol.lr _ 
years, and brought the system of secret ballot,in,stea.d of open voting: ' ' 

1 .1.26 At the level of Anchalik. Panchay'at, th.e Act of 1964 pi6vi~ed. that-one-third of 
the, total number of Presidents of the Gaon Panchayats or at ·leasi three, which ever was 
greater, were lo be elected by the Gaon Panchayats. The Act provided for co-option of two 
Women· members 'if no one was elected, and one if one was elected. Further, the· Act 

' ' • • • ' • ·, • ,_. • ! ' • . ~,. ,· 

empowered the State Government to nominate·. some members representing the .forest. 
vill<1ges a'nd the tea gardens (ailing :withi(, the area. So far as the Mohkuma Parishiid vi~s , 
concerned, the Act of ,1964 increased the number by including the· Chairman of the Co- · 
operative Central Bank, the Deputy Commissioner and the Sub-Divisional o·fficer'. "The Act 
also provided for co-option of two women members if no one was 'elected, and one'if one 
worT1an member.was el~cted .. 

1.1.27 Following the reccimmendation~ of the Estimate Committee of the. 
Government of Assam, the Legislative As§embly of Assam.enactea the Assam Panchay~ti 
Raj Act, 1972. This Act reintroduced a' two~tier .system of Panch<!yati Raj in the. state i,vith , 
Gaon Parichayats at the base and Mcihkuriia ~a_rishads ·at.the sub-divisional level. T,hus t_he 
Act abolished the. Anchalik •Panchayats that ·existed under .the .Act of 1959. The Gaon 
f:'.anc~ayats,' as per P,rpvision .of the' Act ';)f 1972 covered an· area, w\th.pop~lation not less than 
15,000 and not more than 20,000. · · · • 

• : •'i • • ' ' '. 

1.1.28 . The maximum slTe~gtli of the Gaon Panchay~t wa_s fixed· at maximum fifte~n 
elected members. The Act '.empowered t,he Stiiie Government to appoint any officer as a~· ex
officio member to the Gaon Panchayat. Besides, the. Councillor"cif the Mohkuma ·Parishad 
representing the area of the G.aon Panchayat was an ex-officio member of the Gaon 
Panchafat. The Act provided for direct' electiori of the President, however, the Vice-President 

• I , • 'i • ,./" • ', ' .,_' ' 
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' . 
was elected by the Panchayat members from among themselves. The Secretary of the Gaon 
Pa·nchayat was aiipointed by the Mohkuma P,arishad. • · 

:1 ~ . . ' : < • • • • 1· 

1.1.29 '. The Mohklima Parishad consisted of !he following four·cateJories: 1 
· 

(i) 
(ii)"' 

(iii) 

(iv). 

· oh~ Councillor elected by·each of the Gaon Panchayat; · :_ : 
. · One. representative each, ·not being a member of the State Legislative'Assembly or 

Pa'riiament, from the Municipality,-Tovm Committee, Regional Board of Elementary 
Education and the Central Cc-operative BaQk as ex-officio Councillors; 
The other Governm-ent .. officer as ex-officio Councillor 'appolnted by the State 
Governmenrfrom time to time; and · ' · : · ' 
Two Councillors·nominated by the State Government from the tea gardens. 

, . ·:· ; , 

1.1.30 . The Chairman ana the Cliief Executive ·councillor of tlie Mohkuma Parishad 
were elected by the non-official Councillors from amongst themselves. The term of \he 
Panchayati Raj bodies under thi_s·Act was four years. · 

' . 

1.1.31 · · · The Act of 1972 was·repealed by the Assam Panchayati R~j Act, 1986 which 
was adopted with effect"from September 1990. II brought back the institution ·of· Anchalik 
Panchayats in the Panchayati Raj thus reverting to a three-tier system. The-term of office for 
aU-the thr_ee-tiers l.e. Gaori,Panchayc[t, Anchalik Panchayat and ,the Morkuf'!a Parishad;was 
fixed at five years. , 1: 1 1 · : • 1, 1 . •• , •, _. • 

' ' ' 1, • • ~ • 

1.1.32 · ·· The Act of 1986 ·provided for constituting a Gaon · Parichay~t with an area 
having population of six to ten thousand .• The tea gardens were.included within the jurisdiction 
of the:Gaon Panchayat.' The Act also ·made the provision of 30 per cent ieJervation of seats 
for the women in Gaon Pa_nchayat and the Anchalik. Panc_hayats .. · · · ' · 

1:1 .33 . The Act cprovided for- constitution of a· Gaon Panchayat. by ten elected 
members, and. direct election tor its' Presjderit: Th·e Anchalik ·Panchayat was formed ·by the 
Presidents of the Gaon Panchayats. The MLA, and'the MPs weie ex-officio members, and the 
Government could nominate such officers as deemed necessary to the ~nchalik Panchayat. 
The ex-officio members,' however, had no right to vote., ' ·:, 1 

• 

••It• ' 

1.3:34 The Mohkuma Pa'rishad established·un~er the Att of 1986 consisted of all the 
presidents of the Anchalik Panchayats with the· area of the Mohkurri.a Pariihad; ·the Deputy 
Commissioner and Sub-Divisional Officer; MLAsi'and' MPs represenliflg 'the area of the 
Mohkuma Parishad; and the district heads of different departments nominated ·by, the State 
Government. The President and the Vice President'of the Mohkuma P.arishad were elected by 
the members of the Mohkuma Parishad. · ' · 

1.3:35 The 1986 •·Act .had substantially' enhanced· the 'powers-·of the ·State 
Government and the· bureaucracy: For instance, the power· to appoint ltheir ·own staff was 
taken, away .from -the, Panchayats. · The Panchayats could 'retain o_rily such staff as was 
prescribed by the State Government' and appointed by the director-of Parichayats! The Act of 
1986 was amended by the Assam Panchayati 'Raj (Amendment) Ordinance., 1992 and it was 
·replaced by the Assam Panchayaii• Raj (Amendment) Act, 1992., Jhe few amendments, 
however, made the structure of Panchayati Raj more bureaucratic. ' · 

► , 
1 

\ I, ' • 1
1 

' ' ' ·, , ' ·, i·:, j I !. .,_ 

. 1.1.36 Broadly i~ -conformity with 'the Con
1
stitution (73'• Ame·ndriienti 'Act,' 1992, the 

State Legislature·enacted Assam Panchayati Raj·Act;, 1994. The neW•Act" repealed the Act of 
1992, and it extended-to all the rural1areas cir Assam except for;the-areas-under the Sixth 
Schedule of the Constitution. The Act of 1994 reintroduced -a ttfree-tier system of Panchayati 
Raj.consisting of the GaQn Panchayats;' Anchalik Parichayats iind the Zila Parishad. 
·, • • ·, , ,- -~ • t ,,· • . . : 

1.1.37 The Assam ['anch~yat (Constitution) Rules, 1995 specified the rules relating 
to conduct of Panchayat elections, election of members to represent district planning· 
committees, delimitation • of constituencies for the different tiers', determination of 
constituencies reserved for STs/SCs' and women, and allied ·matters."A five ·year term was 
fixed for the:Panchayati Raj institution st in Assam b)( the Act of 1994! ,.,, :, : . · ·, . 

' I', 



1.1.38 The Act of 1994 provided· for constitution of Gaon Sabha,· co~sisti~g- of 
persons registered in the electoral rolls. The' area of G_aon Panchayat,would be comprising a 

. revenue -village or a group of reven~e villages or a Forest village :!Jr• a Tea Garden area or 
hamlets forming part of revenue village or Forest village or Tea Garden area or, other such 
administration unit or part there of with .a population n\)t less than six thousand.and not more 
than ten thousand. Besides the seats reserved for .SCs/STs, the Act provided that not less 
than one;third of the total·numbe"r of seats would-be res.erved forwqmen. · 

1.1.39 The Gaon Sabhas are given the responsibility, of considering reports in 
respect of development programmes of the Gaon Panchayats, Promotion of. unity and 
harmony among all sections of society In .the -villages, and considering other !lJalters as may 
be prescribed. It may, however, be noted that the Gaon Sabha is only a recommendatory 
body, and therefore, it may make recommenq~tions _and suggestions t_o the Gaon Panchayats. 

1.1 .40 In accordance with the 73"' Amendment, a number of local functions have 
b~en earmarked for the Gaon Panchayats. The fund: io"r the Gaon Panchayats, set up under 
the. Act of 1994 Includes contributions and grants if- any, by the• Central or the State 
Governmenfb~sides other receipts such as local tax, share of market, GhaUFerry, et_c. , . 

~ ., • ,. ,l 

1.1.41 The. Anchalik Panchayats are coterminous with the development blocks, and ' 
the Act provided for the similar pattern of reservation of seats in the Anchalik Panchayats as in 
,case of the Gaon Panchayats. Altoget_her twenty eight functions have been entrusted with the 
AQchalik Panchayats. The Anchalik Panc)"layat funds include contributions and grants, if any, 
made by the Central and the State Government, ?'.ila Parishad grants, and other receipts 
including such part of the land revenue collected in the state as may be determined by the 
government. However, each Anchalik Panchayat is required to set apart annually such sums 
· as may be required to meefthe lost ·of its own administration including the payment of salary 
allowances, provident fund and· o_ther gratuity to officers and employees. The Act of 1994 
provided for appointment of an ex-officio secretary to an Anchalik Panchayat. -

1.1.42 The Act of 1994 provided for constitution of Zila Parishad having jlirisdicti9n 
over the entire rural area of the district. R_eservation of seats.in.the Zila Parishad for SCs/STs 
and women has also been the same with the Gaon Panchayat or the Anchalik Panchayat. The 
Act, however, further _provided that if women form Scheduled Castes and Scheduled Tribes 
categories _or_ even general category are not represented, the Government may by notification' 
in the Official Gazette. nominate one member from such category, 

1.1.43 According to the provisions of the Act of 1994. there will be a President and a 
Vice - President for each Zila Parishad, but its administration will tie headed by the Chief 
Executive Officer. The government can appoint an officer not below the rank of the additional 
deputy commissioner of a district-as chief executive officer of a Zila Parishad besides a chief 
accounts officer and a chief planning officer. The Act of 1994 also provided that it shall be 
lawful for the government to issue directions to any Panchayat in·matters relating to state and 
national policies and such directions shall be binding on the Panchayat. 

1.1.4_4 

(i) 

(ii) 
(iii) 

(iv) 
(v) 

The fund of the Zila Parishad mainly comprises·: 

The amount transferred· to the Zila Parishad by appropriation from out of ttie 
consolidated fund of the state; ' - . · , : 
all grants, assignments, loans and contributions made by the government; 

, i.e .. all. fees .. and penalties paid or levied by or on behalf of the Zila Parishad;• and 'all" 
fines imposed under the Act; · . · .. · · /: , 
all rents from land or other properties of the•Zila Parishad; : . · ·• :• · 
all interests, profits and other 'money acquired by gifts~grants, assignments or transfer 
from private individualor institutions; 

' . ' 
1.1.45 The Act of 1994 provides for setting up of standing committees at all the three 
levels. At the ·Gaon panchayat leyel there are three stahding committees: Development 
committee performing the functions relating to agricultural production, animal husbandry and 
rural industries and poverty alleviation programmes; social justice committee for performing 
functions relating to promotion of,economic, social and educational reforms, etc. in respect of 
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SC/ST and backward classes; and social welfare committee performing the functions of 
-education, public health and other public works of the gaon Panchayat. The Anchalik 
Panchayat has three·standing committees, viz., general standing committee, finance audit-and 
planning committee and social justice committee. The Zila parishad, however, has got four 
standing committees - the general standing committee, the financial and audtt committee, the 
social justice committee a11d the planning and development committee. The planning and 
development committee is incharge of education, public health and industrial development 
including cottage industries but it is not involved in district planning. 

" ' . . " . ~ 

1.1.46 · · The Act also made provision for the district planning committee which is to be 
constituted at -the district level to consolidate the' plans prepared by zila parishad, anchalik 
panchayats, Gaon panchayat, ·town committees, municipalities and municipal corporation in 
!he district and prepare a draft developmerii plan. The planning committee consists· of MPs, 
MLAs, ZP. president, and mayor / chairperson of municipal corporations/boards/town 
committees. Four-fifths-of the total number are members of ZP/municipal corporaiion etc, The 

· deputy commissioner will be a permanent invitee. The president of the ZP shall be the ex
officio chairman· and the chi.ef executive officer of the zilla Parishad shall be the ex-officio 
secretary·of the DPC. ' 

1.1.47· -"As per provisions of-the Act of' 1994, ,the ·State Government has set-up a 
Stale Finance Commission to look into the financial aspects of the PRls and sharing of taxes 
duties, tolls and fees which may be assigned to· and appropriated by the PRls at different 
levels. The- Finance Commission will .also look into grants-in-aid to panchayats from the 
Consolidated Fund of the State. • 

1.1.48 

(i) . ' 

(ii) 

(iii) 

the change~ in the new Act as compared to the 1986 A~t are as under : 

The sharing of the cess from the hat is 20 pe·r.·cent to the ZP (10 per cent to Mohkuma 
Parishad as per 1986 Act) 40 per cent in GPs (same as in 1986 Act) and 40 per cent 
in Aps (50 per cent in 1986 Act). 
The clause for-providing honorarium to president, vice-president and members under 
the 1986 Act has been deleted· in the new Act and instead allowances-/'-sitting 
allowances are to be paid subject to such rules as may be made in this context. No 
mention is·made regarding allowances at a gram pqnchayat.level for its members and 
president. . 
The total expenditure 'on establishment shall not exceed· one-third of. the total 
expenditure of the GPs. In Aps it can exceed one-third only with the approval of the 
Satii Government. · -

' 
1.1.49 The Act of 1-994 has been.amended in April 19~7. and under the Assam 
Panchayat (Amendment) Act, 1997,-the minister-in-charge cif the respective district has been 
made the chairman of the district planning committee ·in place of' the President bf the Zila 
Parishad, The·Act was again amended in September, 1997. However, the·amendmenls were 
regarding only.some of the routine matters. · , , ·- · -; ·· 

1. 1.50 Mainly due to the controversy over an acceptable electoral roll in the wake of 
the Assam Movement (1979-85) against the presence -of foreign nationals in·, Assam, 
Panchayat elections in the state had been stalled for a long time after the last elections held in 
1979 under' the Act of 1972. The first elections under the Act of 1986 were held in 1992. In 
1993 the chief -minister announc~d that a separate Panchayat election commission for the 
state would be established and the Panchayat laws would be suitab)y amended to ensure that 
elected Panchayats were not dissolved without any reason with,every change of government. 
However, with the change of the government in 1996, the pew govern_ment headed by the 
Asam Gana Parishad ·di5solved•all rural bodies on 4 April 199i'.. As per relevant provision of 
the Constitution, elections should have be.en held within six months, nevertheless, these _have 
.not.been held so far. 

1.1.51 In the conference· of Rural Development and Panchayat Ministers by the 
Eleventh Finance Commission·at Delhi on 9 September 1998, the·Minister of Panchayat and 
Rural Development, Assam reported that the Panchayat elections in the state have· not been 
held "because of problems of insurgency and law an~ order". This clearly refle'cts the political 
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will. and, commitm·ent ·of .the. politicai' leadership to the constitution. The State Government 
appar~ntly .prepar~d·. for Paric!iayat-.elections in Assam .in. 20~0, .b_ul}~is. tjm<]-the ~l~ctions 
were-held not due.to certain unresolved Issues of the-autonomous councils of.diffe"reht plain 
trifie~·.of t~e Br~hmaputr1! Valley. 'in !lbsence, of eiecli.ons, the Panchayati. Raj iri Assam. h~s 
become a moribund institution. Besides elections smooth functioning of P.anchayati Raj in the 
State will ,equire,certain al)lengmen.is in the existing Act ' . :: .. _ .. >. ,,, .,,. ·. 

• ... .,! ' ·, 0 . -1 - - j, • ~~· 
1.1.52 The Legislative Assembly of Assam enacted the Act -of 1994' ostensibly in 
conformity, with )he 73'":Amendment{Altliough the .mandatory•pfovisioni, _,regar<:ling en~ctment 
of state. legislatio:' was m~chanically ~atisfied,. many of Jhe .provi~iqns .. 0f the .O.ct,of)994 
,turned- out to be repugnant of. th_e e_thos of,lhe,7;3'.• l'.mendn)en!, .t_l).~ ,Ac_t of. 1994, CO!)~aii:i~ 

J obnoxious provisions wh.i!,h ma.ke !3lecte.d Panc!iayat-repre,i;enta!jv_es subservient to tbe. state 
bureaucracy .. S_ub,-section (4),of.,Section .4 of.the Act requjres the, Secr,el"!ry of tQe G.P-. ._to: 
consult th~ .B.D.O .. even after·recejvlng appro~al·fr-im, the Pre_sidento(the G.P. for corveriing 
a meeting of the G,S. sub-sectio_n: (5) of the. same se_ction. authorises the Secretary of the G_.P. 
to conv_ene a meeting of the G.S. In time in consultation with the, B,Q.O.1 jf the Preshjent fails 
the convening of the G.S. 

1.1.53 - Similarly, $late.- Government has amended the ;act .eriacted after the ;73"'." 
_amendment supposedly •in consonance .with its letters. and spirit deliber11te_ly 1)1aki[1g:_.the 
elected panchayat representatives subordinate :,.to. the politic!ll,. masters. Th_e Ass'af"0 
(Paochayat) Amendment, Act;. ,.1997 provide~ that, the ,Minister-in-charne .ofi'lhe respective 
district, to be· notified by the government, shall be the Chairperson of. the Di~tric!••Planning 
Committee. The. 1994 Act provided that the President of the Zilla Parishad shall be tl)e ex
officio Chairman of the District ,Planning Committee .. Notewortl)y. that tlie President and the 
Vice-President of the Zilla Parishad are to be elected from amongst the members. ilirectly 
,elected to it. ·This amendment is a :retrograde step and-an encroachn:ient-by the state political 
_masters on the space-earmarked for the elected representatives •. _, ·, · • ~,· 

' ,_.--:: 
1.1,.54, For, forging vertical: linkages among all the layers· of, elected -representatiyes 

· :(Panchayatrepresentatives, MlfAs.and MPs).it may·be desirable to-provide that the ,Memoers 
of. the,.House of :People and the Members of.-the State Legislative Assembly .,representing. a 

-part or whole of the district ",Jhose constituenqies lie withii:i.:the .'district shall·be, mem_bers' qf the 
Zilla Parishad in addition·to the Zilla Parishad members directly elected and the P_residen_ts of 
the•Anchalik Panchayats.-But•conferring the right to-vote also to the MLAs an_d Mps on iss~es 
exclusively fallingiwnhin .Zilla Parishad's jurisdiction is an over democratic provision which 
makes some people more equal than others. · 

1·.1_.55 •-, , . Functional control over village level functionaries by G.P.;is:an indicator.of;the 
G.P.'s: self-government .status.' This·,has not been ·ensured in Assam. Karnataka has_ .placed 
VLW, ANM, Patwari, Anganwa'di Sebika and Primary·School·teachers .under ttie control .and 
supervision of,Taluk Panchayat: Madhya Pradesh.has ensured functional control'by-G.-P. over 
all village level functionaries except the Patwari. Similarly; G.P. in, Rajas than :has cqntrol. over 
VLW and Primary school teachers. In West Bengal, while soine functionaries have already 
been .,placed. ,under the_ control of -G.P,,- :reorganisation of -the VlW cadre is under 
.consideration. .. ,• .. · \, · , , ~ -

1.1.56 Although Ranchayats have been :empowered to prepare area plan for 
economic developmentand sociai'Justice, in,Assam G.P. can take up, execution of only_those 
small works ,which ·are fin·anced. by its-own. resources. In fact, except Kerala 'and. Madhya 
Pradesh,.other,State-Act_s.limit,the power,o_f the G.E', quite drastically:: : .. , · :,. 

J' ~ , ·, ' .:1 .,,·. ·1 7 r • , , ' 1 ' .· ,. -

1.1.57. ·• , ,Ail of.the states.with the' sole exception•of Bihar ha~e-received- ~nd:a~~~pted, 
11ither. in full or.·in part, the· recommendations ·o( ·the State Finance Commissions.:.More 
important, however, is. the financial devolution recommended by th.e .State · Fcin,ances 
.Commissions, which reflects their perception on the Issue of financial autonomy of the 
Panchayat~: ilris significant .to.mo.le that States'where t~e ·Panchayats more aciive have_ b:e~n 
recommended· more - favourable '. financial ·de.volution by •their respective State Finance 
Commission.- For. example; Kerala State Finance, Commissio·n recommends 25 per 'cent of 
surcharge on:Stamp o·uty, 25" per cent of M:V. tax, and 25 per C',nt of court fee stamps .to the 
Panchayats. West Bengal State Finance Commission recommends 16 per cent of the. net 
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pro.ceeds of t.he .. s.tate taxes, while Karnataka State Finance Commission recommends 36 per 
c~nJ o,f _tqe ·. )ot~I. ncm - loan gross l revenue receipts. Madhya Pradesh State Finance 
Conimissiorfr,ecomniends ~.24 'per cenJ of the net total revenue of the preceding year and 40 
per-cent of Plan funds.' Punjab.State F.inance Commission recommends 20 per·cent of the 
Stamp 'Duty, Motor Vehicle Tax, Electricity Duly, and Entertainment Tax. Tamilnadu· State 
Finance Commission rec'ommencis 15 per cent of the state's tax revenue every year during 
the p7iioq. 1998. !~ 2001 .. Tripura. Slate Finqnce C?m!"i~_sion reco(llmend~_ 20 per cent qt the 
slate's share of central taxes, 50 per cent•of the revenue from Sales·Tax, Purchase Tax and 
Luxury Tax, 35 per cent of Professional'Taii, 32 per cent of Agricultural Income Tax a'nd Lahd 
Revenue and 15 p~r cent of Forest Revenue. As a'gainst the above, Assam's State Finance 
Commission recommends merely 2 per cent of State tax~s an'd 1q per cetit of Motor Vehicle 
Tax-. I~ the pe_rceptiqn of Assa,:n Sla\e. Fin9nce Com~ission, Panchayats are local bodies. for 
performing activities of peripheral n'ature. 

l '" , ' •~ , • _ , i , 

, • ' ' ' ) I • ' '., • 

1.1.58' · Wjlh the·,em'!rgence qt, Panchayat_s as.units of se,if,government under the 
mandate of the Constitution, "the question of government agencies (like the DRDA) continuing 
to perforll) the "'.ery' same functions is~wholiy untenable' i3Dci apa·chronistic.,if not -hostile and 
repugnant to the cori'stitutional sche'me". This implication'of the 73" amengthent is understood 
by a few states only (Kainataka, Kerala.; Madhya Prad.esh' ii'nd · Maharashtra) which have 
merged DRDA wi)h .the Zil,la Parishads. A few other states h~_~e _'provide.~ foi Chairman of Zilla 
Parishads as Chairman .of ORD.A; (Himachal Pradesh, Orissa, West Bengal, for example) . 
. Other State Acts, including the Assam Act, are silent on the'issue. ,. . . • 

1.1.59 Most of the state Acts (including the Assam Act): provide :for suspension of 
G.P. members. by the D.C. and dissolution of the Panchayat by the State Government, making 
a mockery in the process, of the self0 government status:9f Panc;haya_\s.. . . · 

' ' ' 

1.1.60 • II is clear that despite the 73'' Amendment, the Government of Assam is not 
taking initiative in setting up Parichayats as units of ;elf-government: This may be refieciive of 
the dif/ieulty of changing the mind set or reluctance to share power with the elected 
representatives at the grass root level. " 

I 
·, 

( II ) 

FUNCTIONING OF THE AUTONOMOUS DISTRICT COUNCILS IN ASSAM 

t.2.1 · Most-of the tribal'comm'imities· of riorth · easf India· liave their' own socio -
political institutions, ·customs and-traditib'ns to help them· assert their 'autonomous existence. 
Conside'ring all-~u·ch institutions and the u'nderlying ethcis•of·autonomy, ·the fram~rs of the 
Indian Constitution contemplated the instrument of tribal self-rule embodied· in the Sixth 
Schedule. The Sixth Schedule was·,, therefore, design~d. to 1accommcidate the collective 
aspirations of the tribal communities in a political system characterized by ceniralized bias. 
The Gopinath. Bordoloi Sub-committee on North East Fr.antler (Assam Tribal and Excluded 
Areas) of the Constituent-Assembly.drafted the Sixth'Schedule and it .was'passed by the 
Assembly with certain modifications, · · 0. ' ' '· 

1.2.2 ' , Another significant development in respect of administration of the• hill areas 
of Assam dominated by various tribal communities was the formation of thi3 United Mikir and 
North Cachar Hills district in 1951. II covered some pails cif tlie erstwhile districts of Nowgong, 

. Sibsagar, Cachar a_nd United Khasi and Jalntia Hills. Thi~ ad_minljtiative r.eorganisation was 
follow~dcby formation bf the Karbi·Anglohg'A'utonomous:council ana the North Cachar Hills 
Autonomous Council under the Sixth Sch•ei:fule. 1'' \, .' '·.. ';. ' ·;. 

·1'.2.3 · ., . . Consequent upon the •further reorganization of administrative boundaries, a 
new .district. comprising the North Cachar Hills sub-division of the United Mikir and. North 
Cachar Hills district•came into being:i,n 1970. The remaining paifconstituted the' Mikir Hill 

· · district,which was.renamed ·as Karbi'A'nglong in· 1976: Th,erefore, th~ 'autonom'ous council has 
been in operalion•in,both of the autonomc,us hill districts_ of i<\ssani since 1952. T ,,. 1 

(' 
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1.2.4 · For each autonomous district, the Sixth Schedule provides for. D,istrlct Cou11cil 
consisting of not mqre than 30 numbers for a· terni of five, years. The Gov.ernoLis e_mpowered . 
tci nominate not more than four members to the Council, while the rest .are elected .on the 
basis of adult suffiage. The· chief executive member, ttie chairman.and 'tlie,\fepJiy'i:hairman 
are ·elecjed fro'm among the members. The chief ex'eci.Jtive member· selects· the other 
executive members. . ' ' · · 

1.2.5 Under different provisions of the · Sixth 'schedule, the i-.utcinoinous Distr)ct 
Councils (ADC) ha_d the_powers and, fu~cti~n,s_l)st~d. p~_low: - ' , . :. 

A. Legislative Power~ : 

► Allotment, occupation or use, or ihe setting apart of land, other ·than any-land 
which is reserved forest, for the purposes of agriculture or grazing· or for 
residential or other ncin - agricultural purposes or for any other purpose likely 
to promote the interests bf the'intiabitants of any viliag~ or"town; 

.► The.management of any forest not being-·a reserved forest; -
-► The use of any canal or water-course fonhe purpose of.agriculture; '' :: 
► The regulation of the practice of jhum or other forms of shifting: cultivation;·~ ;i 
► The establishment of village or town committees or councils and their powers; 
► Any other matter relating to· village or town administrs1tion, including'·village 

town police and p1Jioiir. h,;,alth and.sanitation; . • 
► · The appointment or succession of chiefs or. headmen; 

· ► The inheritance of property; 
► Social customs; , . , , ,.. 
;.. Regulation and~control. of mon.ey-lending ~nd trading by persons other than 

the members of the schedule tribes, · · 

B.· Judicial Powers : 

For administration of justice, the district councils are ve~ted with .the following powers: 

' ' 
1. Constituting village councils and ·courts•for the trial of suits and cases of the 
scheduled tribe communities. District council can appoint members of village coJncils 
and: presiding officers of the courts. They· may also appoint officers for the 
administration of-the laws made by the district councils. . . , . 

.. .' . . ! , , , I . ' - ' ••. ' • ' i 

2. The district council or any court constituted on its behalf can exercis'e the 
powers of a Court of ,O:ppeal,in resp~ct of,all suits.and cases· of. tribals by the village 
councils or courts, so .constituted. ,Np,,other courts except the High ,Court•,of,that 
province and the Supre.me Cou_rt of India h_eve jurisdiction ov.er·such suits and. cases: 

. , 3. . District -council may with the -prior approval of the Governor, J'flake', rules 
regulating - -, 

(i) 

(ii) 

(iii) 

1' ·. . .,, :, ,. t, ',.· ,·1 . ··.r •' 
. the co~stitution o( village,. coyncils or courts .and the_ powers. to·be 

exercise_d by them. · - - · . 

th~ proc"dure to be followed by the village councils or ,court~ in the 
trials .of.suits or c_ases. ,.. ., ,, , , 

, '.. .; •;' , " · •~ ;l - ! · 'i e l , )11:". 

,the prqcedur~ to be. foll,ow_!ld .by. the district ,council or. ariy ,court 
constituted_ by such coUQcil in _appeals arid other proceedings! ; '. · . · . 

4. . The Governor may, for the.trial of suits.or.cases arising,out-of any law in force 
, . in any autonomo_us. districL.confer •pn tlie district- co_uncil or on courts· constituted by 

~(1ch council ,or-,any officer, appointed in that-behalf by the Governor, such powe_rs 
under the cod.e. of ci~il. and· crimi~al· procedures, ·as , he. deems appropriate ·.and 
,thereupon·the,said councU;'coul"I or officer shall-try.the: suits, .cases or offences .in 
exercise of the,powers .so conferred: 
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5. . The Governor is authorized fo withdraw 'or 
conferred on district council, court or officer so far 
concerned: · "·. • 

t. . I Executiv~'l>owers': .. . . ,, 

modify any of the powers 
as the judicial matters are 

• .. 
:," ·, ..., • > 

·,. · The following executive powers· have ~Isa been .. vested with .-the districJ councils under the 
SixthScheduleoftheConstitution .. :, ·; · · ... · ·· 

: ,1 

·' ' 
.. ' - . 

► The district'· council: rriay · estabiish, construct and "manage primary schools, 
· · · dispensariEfs, markets, cattle pounds; ferries; .fisheries,. roads, road transport and 

waterways in the district and may make regulati.bns' with the approval of the-Gov rno 
for their control. ' b --

,.: •• '--<!., .,-J 7 ·,•. • • .~ , 

► The •Governor may, ·with the consent of th~ districi ·council, ~ntrust either conaitionall~ · 
or unconditionally lo that' council -or to its officers fun6tio'ns ih relation to .agriculture, 

., ' animal huslJandiy;, community projects, co-operative societies, social welfa e, 11illag1, • 
planning or.any other matter ~o_;v~ich __ the ex~~uUve :o• t~e'stat~ exte~ • _.., "' 

D. FinancialPowers: c·-' ·· o• ~ 
. ,•. '(i;: ·-, ';~e _sixt~_-s~he~p1e'\o'tiie"c6hsu·t~Uon,j{~2~ide~:f~r the ~~ns\(t~ti~·n o( a ~ 

• 1 .,,. ·" ·' • · • · district fund for eacli autonomous d1sfnct to wh1c~I the money receive 'l! 
by the 'district council ~ti?II lie '.~reclit~i:t ' ·. ' : . ' . . . •. , . _, . 

-. -· '(ii) ., For _tH,~'niana~:~ent'?f the d,istri_7ifu.~d, th. e Go~~rn51r ~ay n:,a~~ ~ules5d £S:._, 
~:-· :~f;!SPe,c;t.'?sf procedures of paymert to,the.f~nd, w1tharawal from the (pyd ® ~ 
., 

1 and other matters:. · 1 ',·_.•. ·_ • • ,. _ . , ., _ _ 0 
(iii) The Comptrolle_r ~nd Auditor Gene·ral•cif India is•uthbrized to conduct audit ~ 

of the accounts ,and: his reports on audits shall be. placed before the "°" 
·.~·· ~~_,_L•,. q·, ,,1 , ·Couric:;il.,. ,__. ·1 .• _ . -. -1 • , 1 • ", ., • - ,. 1· 

··:· :i '•" (i~) •· , The district_ ~oil~cil in' their' respective !e:ritoria!,_iu'ris_diction~ .. ,li ve ,the 
:,. •, · ; ~ ·· , powers'·to access and collect revenue 'on land in accordance, w1 .the • 

'-. ' ., ... 

··:: : ' '·-' ' · pii~tiples followed by the Go,_;e,n,iient of th~ Staie. ., ·· .. '.· .. ,· . . . . 
(v) • Ttie: dis!rict councils ·in their' respecti_v'e. territorial 'Mls.didil)n haye :the 

· ,power to levy·taxeis·on land arid buildings and tcills on resident_per~ons. 
The ·district council has also been uthorized to levy and collect all or any 
of the following ta'xes : · · · · 

(vi) 

- , ; , - ·J' l • •(: ~- -: "'. 1 -~' ·: ;- ·_, t:i, i· 

.. , ,:; ' c. (a)"taxes:on p'ioiissicin~','irade;,'daiiings ana emplciymeht~;; '.}· '' ' 
'J .,,., •.' -. -,,.,,, '.· , ',,·;~• ' ' 'I J•i,•,,•.1•·.l.,_' 

·'· --."· (b) taxes·onaninials;vehiclesandboa\s; . , __ '. ,. . .. : , . , 
" : : ' ' (c)y,x_es cir'~_,ji~ of g6oa~ int6_l mark~t)9r _S~!e, there.id ~'n~: to!ls,on 

· _pa_sseng~rs and,goods earned.in lorries;, .. , ,,, , , ,, •. 
(d) ·'taxes for m~intenaiice of schoo,ls, 'dispensaries'and roads. 

·.., ,• .·- '"• .. -d:·; 1.:- ;. .: , . :._.:;• , ., ,,' _. ,, -i •. •,, •I' ' __ , 
1h\' district c,ou~c,l,has the,nght of,~bann_g,th~.f9Y~1!1e~ ac~rued each 
year, fro'Jl: l!ce~fes or Jea,se,s. for th~ purpose. of',pr,osp~cting,for or the 
extraction ·of n;,inerals granted, •bY., tt,~ .G9vernll)et;tt _i>f th~ State · in 
respect of any areas within the j4risdiction of -the district council as may 
be agreed upon by the State Gover,i[llent and the district council.· 

' .: . . ' . . 
E.· .~,r , , .. , ,. ,, _ 1:.:;} _ ,: ,:•r: . 

. OtherM.~t,t~~~·.:~--<' ~. -~-\.:~· :.,i•·, ,'_' ~~u'' ·\ i-;: ·,-~.:-,_, i-:"•·.~, '\: . 1 , 

(i). . Laws and regulations made under the.Sixth Schedule'of,the Constitution 
o(india by a distiipt cou~ciishall h~ye the force of law· only when they are 
publisheid in ltle_'.9!ficialGaz~tte.9f.the State. - . ·,, . . tl' · ·, . · 
Any Act cif the S,tat~ Legislattlre,q( 13ny__a_ct of. the Parliament•in respect of 
tt,e siibje'cts- and, powers- vested, with a, distri~t ,cquncil·. shall ·not be 
applicable within \he territorial jurisdiction of a district council ·unless the 
authority of. such a, council ·decides to accept· them in ,loto or with 
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(iii) 

(iv) 

(v) 

· exceptions and ·modifications .. :rhe applicability·or otherwise ,of such Acts 
'. shali have to be 'pubiicly notified ·by-.the Governor, concerned. 
The Sixth Schedule of the Constitution also clearly- indicates. the manner 
in' which the annual' budget of an autonomous district is to be reflected in 
the State Budget or Annual Financial Statem!ln!._ .. ,· , ..• · ... 
The Governor has also beirn empowered to appoint a commission to 
enquire into the/ep~rt 9,r, ad_l)1inistration of the autonomous district and 
autonomous regions in.the State. . .. "-. , , ,.: .. ,,:-. 

~ . 
The Governor is also empowered to annul or suspend an a'CI or .a . 
resolution of .a .dis\rict council subject to the subs~q~ent !lPProval of the . 
State Legisl~ture if h_e is satisfied mat the gon)inuanc!! of _such an act or a 
reso)ution is·detrimenta_l to the.nalipnal interest.-, 

1.2.6 The district co~n~. with the powers and functions given by the Sixth 
Scn~~e 9_oulp_ not fulfil the aspir,a,tlons .of the common tribal people .. Apart-,from failure of the 
ROlilicaltleadersliip ts si~r_ely utilise ,_the available opportu_nities, .t_he.,f.unction of the district 

• . , ., coffinci s w~s'. __ alsci 5cuf'ferea from c~r)ain conslitutioral _provisions .. f<;>r)nst!!nce,. the district . 
, ~co-ci h~d ·the legislative pow~r ov_er the subjects pointed out earJi.er..However, the laws, 

, •en ea y the· councilQired the Governor's assent. - . 

- -~ ' \ r• ~ 1.2. Similarly, Ifie a~trict councils had rio legis_iativ~\~'r 'r~gul~to;y powe/ on the 
. subjects oye_r ~hie~ thel, 'c<i)J!'!,,~~rc/se, ex~,9utiye p.ow,e_r,/n_ 1 ~60, ,the committee app~int~d. 

• • by the '9_overn_or tQ!i Assami:\?;,exam1ne.t,he ._fi_nanc1al _c_o~d,1_t!ons. an,q working of the d1stnct 
., . councils reported'tirat ·1hii financlaU:oriditions .of tlie'.district-councils was not satisfactory. The 

acouncjls s,uffe\ed from an e?<~es,s' of cl,e·rical ·staff and ~ven '.sperjt,g?iiernment subsidy meant 

• 
-tqr ~E!velqpment W,?\ks on _ad'Tiinl~tr~

1
tive expenses .. yryere was no, ,~dequa_te effort to increase 

. • ~venue and no coordinat1on with the· governme,n.t. Ttiere was a great deal of 

• 
• 

. compartmentalization.in.the council'.s office. 
j • ~ ;, ,· ~,.:t~ ,,:,.. .. . . ~ ' .... " . ,. _; .... 
(' -~ ·,,- "1 ' : • ;., • ,-.•;':: '"! :,, ~; 8 .. ' ,,:_,, 

· ·1.2.8 • Despite sucti problems, the State Government transferred sixteen 
d.eil'aliments to the district councils in June 1970. to satisfy the political 'aspirations of the tribal 
l~~~ip. 

0

The,s~bject~ w~re~ '(1). a·gricull.ure, 
0

(2i, minoi)!r/galion,, (3) soil cons_ervation, (4) 
animal nusb·anilry, (5) dai_ry_ing ,a~d milk supp,ly,. (6) .J?rest~,JD fi~heries, (8) roads and 

, 1 ~uildJngs, (9) g~ral.ecl~c,'aliqn, (10).,9ultqr~I programm_e, .0.1 )_ wat~r.supply, (12) health and 
'family p)anririg;1'f3) soc:ial,welf~i'e, ·(14) c9ttage indus\ries, (15) CO[l!f!1Unity development, and 
(16) p~nchayat. · .. "' · ... , .. "· ,.. .. · , · · .. · • · 
, _ ,. 1•,- ., •,. '. ,~~! ,•r: . h 'I :J!'.!1 7 

1.2.9 The .subjecij were transferred, ne'~erth~lesi th~ 
1
~tate Government' had' a 

strong control over them . .For instance; community:development and. panchayat were ,in.the list 
. ,. • - • ~;•-1•·, • .• " •··. ·.·.''",•"I ,r • , -~· ·• , •••. ' . • • ., 

of transijlrred subjects, bunhe ceritrallY. sponsored, schemes were not given to the district 
councils;for implementation:isii½f1ar1l edticaH6n\>/as'.'fra/isferreil, but appointment of teachers 

G - ~ · · ,, -· •- "·· • ' - :;,• .. ,, · - · -~ · • , 
· -was· done tiy the State Goilerrime'nt" Therefore, ·the State Gov·ernment continued to interfere 

with the departments which\vere 'transier~ed t6'ihe.~istri~t_i:9u,hciL ': . 
;_,_.,,,. ~. ~"'11.!,;- t..r. , .. .,, ,,., , !'•' · -~·"• 

1.2.10 In reality, there was no devolution of powers and fund. There were instances 
. whenHhe ·money for clevelcipmerit•works'was'tiansferied to'ihe di~trict coiiricils towards the 

··•.end of the.financial year with'an ofarinstrui:tion "io tfie·princil)~I 'secretary to deposit the money 
back to the treasury as unspent balance.' - ' : .r•,•. · '"' 

, ' ' . . 
1.2.1-1 In sudh a ·situation; although the· siate Governfnent transferred- sixteen . 
departments to the autonomous councils of the two hill districts of Assam i.e. Karbi Anglong 
and North Cachar hills; the discontent gave rise to the demand ·tor -·constitution' of an 
Auto'nomous State within· Assam. The movement for an· Autonomous Siate was led b~ the 
-~utonomcius ·State Demancl ·commiitee'(ASD.Cf comprising· fhe. leaders· and rep'resentaliv~s of 

···the ·siudents organisations :of. the• two 'hill' districts besides· oiher groups and organisations •. 
After a prolonged agitation under'lhe aegis··of tlie-;;.i;soc,' a· Meniciiandum of'Understanding., 
(MoU) was signed between·the Government of Assam 'ancrthe'(e)lhiseintatives of the ASDC in · 

· the presence· ·of. t_he Union' Home 'Minister' on 'f April, f995' granting 1 more autonomy to the , . 
,•distric;_tCquncils:::; r;;(•;..·l1·k;;:,:·. · ...... _. ·~, .... ,· 1 •• J , 

,,,, 
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1•,?, 12 On the,basis oUhe•MoU,.the State Government.transferred •altogelt]er_ thirty 
subjects/department (including the .earlier sixteen subjects) to the autonomous councils. The 

· subjects are: (1) Industry, (2)Animal Husbandry-and Veterinary,:(3) Forest, (4) Agriculture,,(5) 
·.P.W.D., (6) Sericulture, ('Z) Education:·(Primary, higher secondary and 11dult education), (8) 

. · Cultural affairs, (9)1Soil conservation,. (10f Co,operation, .(11) l:isheries; (12) Pa_n_c_hayat.and 
rural development including DRDA, (13) Handloom and textile; (,14).Health and family welfare, 
(15) Public health engineering, (16) Irrigation, (17) Social welfare, (18) Flood control, (19) 
Sports:and youth·welfare, (20) Weights.and measur_es; (21)1:ood,and civil supplies, (2?) Town 
and country planning,~23) College education including library, rnuseum!and arctia~olqgy, (24) 
Land reforms: (25),Publicity an9,public relatiqns, (26), l"rinting and stationery, (27),T9u1ism, 
(28) ;Transport, (29) Ex~ise,,(30).f.in~nce including sales tax, excise a~d p_rbfessional ta~. 

• 

;; .~ •• •. . . : •,•; ' . :-;- .' . ; , 1, ~ . • • , _·' 

. 1.2 .. 13 ,-. Consequent'uRon the. changes made, an _office memorandum was issued 
providing details of the administrative changes· and mQ.daiities ado.pte·d for. the management 'of 

. the above subjects. The salient features or the chang.es that. have .. been brought ·forward 
. through this office order are : ,. . . · 

•. Ir-, •; p' ~ ~ 1 )' • ~\ ' • ' \-.. • 

1. 

2. 

3, 

4 . 
5 . 

6. 

7, 

'J 

8. 

9. 

. .. 
The money 19 be transferred by, the State Government to the district council- s_hould 

,, be.transferred.in April and October:·, 
Re'appropriation of fundslfom.o_ne major head to the other by_the council was allowed 
with intimation to the State Gov~nrrient. · ·1•• • : • , , ... f.: , 
A''Principal' Secretary•is app'ointed· to the 'aistrict. council who Js''in the rank of· 
commissioner and secretary'to tlie Government of Assam:· • ' '·, 
One of the secretaries is appoint~d from the technical departments. 

., 

All the officers below the rank of zonal heads and staff .o(ihe. entrusied· departments 
are to be placed under the administrative control of the .co~nc,il. . 
The departmental officers placed under the control of the council shall report directly 
to1,their ~~ad,a of•d~partment~,at the -~\;Ii l)ea9quarters.1iQ \he mafter of technical 
control and technical.section .. , , - . :.. . .; .. , • 
The executive committee of the.council shali'pr~pare th'Q budget estimates <l@ithe 
council will· pass the budg~t :o.f:_-the ~n;r~sted•,sybjec,ts, .. and ~end it to the:fl1iahce 
department of the State Government for inclusion)rHhe state budget generally 

··th t 'h . . • · ~ WI 9uany,c_ql)gf?._--•·,c •1•,T_:.,\·. ··•!· -~.- ,:, .. u', . ', .. -

There shall:be no common,o~tlay (for both the .Qi,_stricts)~The existing. schemes under_ 
'common outlay: shall be transferred · to the.'f\;quncil _as per their , geggraphical 
locations. , . r _~ .~· : .·. :l:., i ... ,, , : , 

All the centrally sponsored schemes/central sector schemes/NEC schemes/ external 
aided schemes will be implemented by the co~ncil. 

'_'J1, l)t' .,, •, - •-~• ~p 

-·· 1 :2;14 . · It is; 1 therefore;: clear:Jhat "a posiiive development· in1 I e'ntrustment. and 
empowerment :of the .autonomous .,councils· has . ta.ken place in Assam• :from the ~inal 
provisions of the Sixth Schedule,to the:signing of the _MoU cin 1·Ajlri_l;,.199E.'. Consequenlj~ttie 
two- autonomous· councils· establish·ed••for the hill tribes. of'Assam have b'ecome much more 
powerful compared to· the other autcifiomous ;councils,.created under the. Sixth, Schedule in 
other states cit north east India. · · 

-·. :' : 
·1.2.15 The, 73'' Amendment. of the Constitution has :added _the•-El~venth Schedule 
which• lists .28-subjects as coming within -jurisdiction-.qf/ the Panchayats.l Subject to the 
provision of the Constitution, the Legis,latur!! of a state ·111ay, by law, endow,the Panchayats 
with such powers iind'authority·as,may be necessary to ehaple them to.function as.institution 

· of self-government and such law, niay, contain, provisions,.for the d~y9lution of powers and 
.. responsibilities upon Panchayats. at the: appropriate level, subject to such: conditions as may 
·bespecifiedtherein,withrespectto- ·;,_;' · ,,-.-.. ,, ·, 

' ,. 
' '· 

1. the preparation of plans for·ecoilor[IiC,development and social justice; 
f·. the implementation of schernei;'fq·qiconornic'de'velopment arid social justice as·may 

be entrusied with them including those in relation to the matters-list!!d·in the Eleven 
Schedule.''~ - · · ,,.. ' \ ·•:;,: .' · 
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. 1.2.16 W~e~ the.·provisions of the 73" Amendment about· the powers. scope._and 
functions· oMhe"Panchayar·bodies·-are compared. with 0those attached to the Karbi 'Anglong 

. •!CAutonomous·Council and the Ncirth-Cachar Autonomous,councll;!Jtlis found·that,the- councils 
.' ::~re';iii'!a:: more; advantageous- •position , in respect<•cif 'development· functions. Similarly, the 

.• · ·'<-soiirces·,of finance·.tor the autonomous councils•.are also more diversified: Nevertheless, 
" mainly'(lue to the:strong intervening role of the State Government;'both'th·e councils are found 
·tobe'cripplecfwithfinanclallcrisls.-· · • '_;;r-•.: · .. •:~,,· · -: 
'·' ,_;,._,.._ •'-j ~ 9 · '..,\' · • •..:. - :• ·-r,':';• ';- ;, ,,:· 

. ,.:· 1.2.1-7 • .. ··.:. The tegislative'Assembly:of Assam enacted the Assam·Panchayati,Raj Act, 
: • 1994' and'ttie three'tier-system was extended to"'alHhe ·rural ateaii'"excepl'for- lhe ·areas· under 
''the •autonomous councils: The autonbinoulf"cciunc:lls of• Karbl Ang long· and· North Cachai-Hills 

• have,· however, neither accepted 'th·e Panchayat bodies nor ·taken.·any step -for :devolution' of 
powers from the district. In the absence of any elected ,body such as regional councils or 

... villagel'-councils; 0the 'atitorio'/rio"us councils pretend ·to reach ihe• pe·ople at the gra·ss,root • 
···11\rough'rioriiin·ated gaori-tiuras'who'are relics ofth'e•colonlal'era. ' 0 ' .. , ·. , .. ,. • ,. 

, , - ,,,, / • , "':.' ·.~ ,. ·•~.(:;11,~,~,. ff, , ') • ~~ ,~ 1·· , 

1.2.18 · · With progressive- empowerment and the scope for• interference ·of the State 
Government, the autonomous .councils of the hill districts of. Assam ;.are ~ow emerging !lS a 

·,.. distinct organ· of the state' with frozen .hierarchy, increasing,burea_ucratization:··and dack of · 
-~ initiative· for further- decentralisation. The autonomous councils. of Assam:are• now marked liy 

·ov~[.centralisation·of,ppwer.in the h,ands,of the,executiviw:ommittee, ti'ecause all,planning and 
_._. ,plan implementation are decided al the central levet-The scope for initiative-at.the level.below 
'·•';: ,:the,distripts tJ.a's• b~en minimised-by :lhe-politic.:il leaders.hip.· ConsequentlY., the participation of 

· people in the devE\loprryent process has been fo_un_d• to be a~sent., 
- ., -., • 

STRUCTURE AND FUNCT~S OF THEAUTONOMOUs'qouN~ILS 
• FOR THE PLAIN TRIBES OF ASSAM · . 

• , ' ~-.l I:;,--, ' _ .: , •' • •, ;I, ~, _": • '),:'r:-~ • 

·.soDOl;AND AUTONOMOUs·c·o·uNCIL,: · .• ~ .. ' 
· ....... · .-~, •': _::,~, .• ,r-. li1:··>f.1·:.·· ,· ,;;;::, ''',! '>~ 

.• 1.3.1 · . . . The poli~y- of. reorganlsa!ron of As;am on Federal ·oasis· announced tiy the 
._ Prime· Minister.'of India.in' Januai½,1967 was·essentially to fulfil'tne·aspirations ot'some 'of the 

· ·auto~ti.>icin tribes which ·could• as'iielfthemselves. political!y.i'Tliat announcement also inspired 
the fl.odes to form a regional political party called the Plain Tribal Council of Assam (PTCA) In 

·. F.ebrtiacy 1967. , •,,,.,.:. ·,,, •. :' ·• ;.,. ,._ , ·" -- ,,, .. 1. 
,. . ---. "' .. - . 

• , ..... ~: • -=•i•' •· •<.;:', ~-- :· •• -~-: !'.: '~:•' • - ' 

. '. 1.3:2 . The sole objective of the newly'formea PTCA was creation ofa autonomous 
·. • ·region,called ·'i.Jdayachal'::comprising the areas•:of t_he, Brahmaputra Valley dominated by 

.. djl,rent tribes of-lhe'Bodo group. ·The·demand of-autonomous ,region became a. dema·nd of a. 
-.. sl@Jlr!1te Union Territorylin. 1973_ and it·plunged. ihe-Bodos ·into a vigorous movement which. 
•continued till 1974·, The·-movemen~Jor. a, separate .Union ,Territory was, followed by the, 
mov~rilent· for Roman script ·tor:ssodo·langQage· till the declaration for internalemergency in 
1975:· _, '·"' ·" • .. 

1.3:3 • ·' ,After the •period of ·emergehcy, ,the PTCA made electoral alliance with the 
~-· Janata,Party'in Assam in 1977, and subsequently. the leadership of. the party decided•.to give 

up ttie demand •of a separate Union;.Territory. Such-an·abrupt decision of the leadership 
.. cobviciu'sly led 1to split. ·The splinter group-with the support :ot-.the,AlhBodo. Students• Union 
' '(ABSU)' formed :another party:.called·the PlairrTribal. Council of, Assam ·(Progressivef :in •May 

i 979 to coniinue·'the, movement for a separate;Union.-Territory,·. The ABSU,,however;, made 
severa_i attempts to reunite the two regional political parties.of the plain·tribes lo~ a concerted 
movement for a separate state. . 

n • : °' .• -; • ···.,, , ._ ; ' ~- ,: - • , , ·- • 
. • ,1.3.4. ,. .. ,Whe_n the_~!:l_S_U, ,f~iled .iQ.,!!s_ ~tt~mp\ for,UQifi~a.tig~,of:~fCf. and ,PTCA(P), it 

organjs~9 ,~- .c~nv~ntiR~. ,of.,~11,t~e,.e!Ci.sti,ng}rtlial ,org·a~isation,o(-,Ass~f(l iri __ April, 1984. ~hat 
• convention decided to-dissolve the PTCA(P) and form a new regional party .called the .United 

Trybai ~atipnanst Liberation Front (UTNLF) in 1988, which was subsequenUy renamed as the· 
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>,! 11 ·• ~·· .• ·- .-;, ::, .. ..,,. - • ',;. -~ •• -· :~:, -. ,JC. .f •. ;;_ • '---·· 

.U,Qlted ·.Bodo.- Natiol)aJi~t .pbe.ratlon . Front, (UBNLF), ,The, UB~Lf': ."der,:i_and~cl _,a,;s~P.arate 
71;1?m~lan_d: •. or /Bgdola.,:,d,'., fqr, )he _f!9dos 9overing the, eQ,tir~., !lOf!h 0 1/apk qJ the _.Jiyer 
Brahmaputra,.,thus. dividing Assam.Into two equal halves.,Besides that.'the UBNLF,demanded 
inclusion . o( the Bodo; language· In ilie· .Eight Schedule. c>f the Con'stiiution·. of"lndia,' ah'd •, 
foimation o/'a Districf Council for thei\ieople of the Bodo group living in th~ south. bank o(iiie . 
river BJ<1~mapu!ra. . . . ,. ,. , ~ .• •.) . . , .' ... :- _ 

"(" .,1 •••,•.,, ... ~ '• .-, •, '!, _ •J••• •1 •,r,,:,.: J,,, •:: .,,_ '°'"l 

1.3.5 · , . .Whlle,the.UBNLF vioJently intensifi_ed its movement-in.late 1.980s, the Assam 
Government led by.'the Asom Gana ·Paiishad .(AG.P) remained indifferen(tci'the ·basic issue's 
raised by the ·soclos. The Congress(li.once agairi :carne liack to 'itie power' in)991,, and)he ·f 
Government headed by Hiteswar Saikia_soughfto fulfillhe' poiiti_cai'aspirations of the ·0090s tiy' 
pr9viding them.Autonomous .Council in lieu of a separate State'. . ,· · . , . ,. 

• •-. .r , c• • _ '- -• • ' .r ,, • I, · • • • . . . . .. . 
' . • - • ' ,)' ,, ! - • ' - • . ' ' ' ' ·' • ! ' ' .. ,1 .'... .. ,• 1'·" 

1.3,6 · Accord.ingly, in February 1993, a Memorandum. of ·Settlement, ,popularly 
·known as the· 'Bodo;Accord', between leadership of the Bodo moveni'eni and the Government , 
.of Assam in' presence.of the .. _Governrnent·c;,f India was tiurried_ly_signed .. The leadership 'of.the, , 

• , ' ' • • _- • .I ,l •• . • • ' ., ' • • • • ,•. . .. • . •-

movement, therefore, agreed'to the. dec1s1on,.to set-up .an :"admm1strat1ve authority' .within the 
,. - ' ,,, ., ,' . : • • ••. ' ,-, - .• ' . ' , - ,· I '• • • ~ . '• J • ' , • • -. 

State of Assam" within the framework of· the Constitution to ensure social, economic, 
educ_ational,:ethn!c and cultyral advancement of the Bodes. : . • , ·,s . .' . ,·, .· . . ,, .. 
1.3. f ' . .._ ,-As the Accord stateo, there. should be formed, by an.Act of Assam'legislative 
'Assembly, a Bodoland:Autopomous Councii:(BA'c) 'co,jiprising. contiguous,geographica,I areas' 
_b~tween.the Sankosh' an~. Pansb! riv'ers;:ar~ ttie villages ~·av!rifi1p?t.!es_s ,thari .. ~O p~r cent of: 

. tn~al pop~l~t(or~h_all,~_e
0 
lncl:d:d 1n' t~'e, ~-A\ .. ·,' ; : ' .:,. , _', ~,:._ '. ..• '" ·,' . , . . . : :'', 

1.3.~: . . ...• !h3f~('-~ _wo~ld's?m·prise of/_G~ii!'r~I 9~~-~cil:c,ompr,ising::_,p_ di'.~ctlyeleq\ea1 
and 5.members•nom,nated by .the ·Government of Assam particularly. from.the groups ,which, 

·~ou1d riot otherwise'be/~presented r&,a peirio~ of,five year~~ The.Cpun,cil woul~. have po_wer~: 
to m~ke by laws, rii!e~.~r\d q(d,ers for applic_ati9n \vith[ri the BAC.areirnn. total 38 s~bjects:,~s, 
per provisior 'of.the.f,~c9r~,.the finan~i'.for the BAC woul,d .be earn;i,ar~_ed,u'p~er 1' separ~!e 
sub-head within the' State'tiudgeti ani:l"the 'Govern"rnent 'of Assam woull have no' power fo 
divert this earmarked allocation.to·other heads. Allocation of funds should be in ihe line'and 
th'e spirit of !he C9rystjtution, partic~iarlx7s9y~'1ty_third,,~ry~_.s_e~~nty _fou~li-_an;iendment. Besid~s 

1hJ:;,!hfp;~~:~ak.~bj~i~1) ":;ould_ have Pt)'.lers to raise fina9c,~~ f[O!TI levies / fees.i t~:xes·~!c,_ 
·-~·. ·, ~. ~ ••. •,,t.) :,·,.-:-·._,-:,·:.: :11.• •... , .. 

1_.3.9. , _ . To'\ranslate·t~e.avof~~"tiiijectiy_e of, th~ "Accdr~ in~ \'o\~al;iy; itie'' Ass
0

artl, 
Legislative Assi'_mbly ,e,n'jlct_~d the, Bod9land:A~t6Qomous Council Act, 1,993_ Y(hi~h· received, 
th,e asse~t .of th_e Presiai'qt:of India on Jl,1~Y 1 ~ •. ,1993:: ,:~e,~c.t inleralia ,mad~ ·pr6visiop for __ a 
General CouncU t9 be i:pristituted _by

0
jq'elected)ne.in,be,rs i,n'c:lucf!ng,30·s·eats resefyed .lot the 

Scheduled_Tri_oes., .. ' •, .... ," ..... I•··,-.·.· ... ,·, ,. 
, w , ' •l. ': · , • I~ : . Ii, >;' ~ ;- '.''. ••,•: 

• • • ' '1 : 

1.3.19 • · The ,exec~tive powers in the area rel_ating, to Jhe, subJects specified_ in. the .... 
Accord are entrusted with th'ii General Council. Besides that; subject to· tne 'general policY,. of

1
' 

t~e Gover~nieni; _the_ General' cbupcil 'has been ·g·i~el) .. th)(p"oweis)o' foiriiulat,Uht~'graie·d 
.develORll]ent plans, fo~ the yoti_ncji area, appoint class Ill E\nd _class",IV. staff,' regulate trade: arid 
co~~erce _wittrir U_~ j_yri§_dic\ion in acq9~dancfwi/h ll)e: e~i~ting _l~ws, __ a_ri~ µuide ,c(1storri,:;' a,rid :, 
trad1t1ons ~nd soc;1al JUSt1ce of,)he BQd?,S ac_co_rd1pg_ to th~ ·tr~dlt\<;1,n.al J,aws_. J~e' Act,h~s,,also 
given power to the.Gene/al Council to make bye-lawli'for regulation and control of the.subjects 
entrusted with· it, H9wever, the by-la_ws · framed by the General Council att~in validity only 
when the same are-published in the Official Gazette. . . - _ 
:.~,:♦"; •• ~·-·_·.,_, •• !~-~,· ~.' •• .'::_~'_'-·_~;··.-:;~:~'--;,t:~·~· .. ;•.:: • ... ,~;·,:·::~,·1 •.-~:-:·-.~: __ -. 
1.3.11 ·. - ' As per P.rovisions of thEfAct,•there shall'be'an Executive°Council tc>'tie called· 
·" t .._ '• ' r ' •, , • -. • : • • . •' ,,,•-. - •, • • '.~ ~ ' •. - : - • • ,, ;~ ' • ' • l.:,. ~ ( 
the Bodoland Execut1v_e .Council cons1stmg.of,the Ch1ef·and the Deputy Chlef'as the ~x-offic10·. 
memtiers arid seven other members'of the' Genera1·cauhc1i ~ll'Clf whom:sh,l'll'be'n'ominated 'tiy ·, 
'. • . . \ - .• - •.• - . '1 ' •- '. . . .. - ' ',- . ,., . • . ' . '. t • .... - . • . - ' • 

· the Chief from:amorigsrthe elected nienibers'6f 'the.General Council:-on c6'nipletion·ottne • r . _.. . • , , • .,, ,, .• • ' _,, , -.... , , • .... ~ . •· • •• ., , • , , ~ 
Ge~.e_(al Eje_~ion,.tt,,e _G_qver,n,or shall'/~v.!te''.th,~ le~der of tl)e pa(ty ~njq'~ing the";sim~I~ in_ajority 
to·be the Chief of the Executive Counc1l.''However, the· Deputy Ch1ef'shall'be elected by·the' 
members-of the General. Council in its first meeting held. after.the General Election . . : . :.:• .. •: •,., ••.•t:· .. ,," 1:' 

1
it:'.: ~, •.:•- ~, -·· • .- : ,,. , ··.7,l 1iJ 

- • -• --J - .,-•~ • -· .,,,---1 , -, ;, ••~ ---~:- -· ·· - -·· -.· -n •.- ·(.- ,. .. ~ -1-· • • 
1:~ .. 12·;' · •··. The .Act{also_ mak~s 'p,r~yisloh' fo,r a_ s.e~rE;1!aria_t fo_r the Autonomous C9yncil tii · 
tie' headed by the" Principal ·secretary .who shall"be appointed by 1the Government iri" 
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consultation with the Chief of the Executive Council. Being the principal executive officer of the 
General:Councfl; 'the "Principal '.secretary-sh'all 'act under ttie'-directionc of ·the Chief'of.ihe 
Executive Count:il'aricfshall · lie responsible 'to the' General. Council>:i'fie Goverriin'ent may 
appoint slicli oiher Secietarie·s· for the· Gen'eral Councii on such ierrris •and conditions -i'is the 
Goveriuilent'(nay·deterj'nine in· consiiit~tio.n with the Chiefofttie'Executi{e"coii.ncil:; . . .. 

. : .- . r .. -~... , : , :i~• .- .. , --·~ ,,· ... ·:..· , ~··· , ..... 

1.3.1_ 3 It is, however, worth noting thal the Bodoland Autonomous Ci:luiicil Act does 
not provide for creation and administration of Village Councils or other subordinate bo_dies. 
The Act stipulates that Pancha'yat arid -Zilii·Parishad "have th'e'same'meaning as defined in 
Assam-Panchayati Act: therefore, If me~ris thal'°ttie_ BAC·wfl( wor_k''througi, 'ihe\existing 
panchayat oodies as the grass-root level'institutioiis. '•l' ,.- : '1 ' ' .1 . ·" .- • • i-.J r-,•.,:: 

_ !•L - •' • ;;r_,< ' •i;l .' ,1 • ''.J'.1",· • 1 .,': ''····, f :. !•~\-••;),:,! '\':·; • .' • •• r.,. ,r<•'"•i. 

1.3.14 In the spirit of tlie Accord, ttie Act has also stated "ttiafftiere shall be·a fund to 
be called "Council Fund". under the separate sub;head within the state-Budget to be held for 
the purpose"iif the· Act, and' tt\e G·ovemmenl shall not divert the fund ailocated under this sub
head except in exigencies when there is unavoidable budget deficit.' In e'ach'firian'cial year, "ti,e 
General Council'is responsible for preparatiori' of iis bu1:lget fo'r thii following"finan~ial year' arid 
submit the same to the'Gbv'ernmeniby 1" November of the current'financial year. ' 

; ·~ H,. •J... . • :. ''• '. I, : : .. "•• •. 

. • • ., ; ,. "- ·· " .r ~- - 't . '• .,~. ••• •• 1 1 ' ,' 

1.3.15_ ._ . Th\l_ G,overnment. ·of. Assam, _' u~il~terally. d_emarsate_d.·: and: declarea·)he 
boundary'of the BAC on ·December 1 o, 1993 ·consIstmg of 2570 villages with a total population 
cif abou·1 ·21 · lakhs. But,. il,e'polltical Teaclership of 'the plain tribes of' the Brahmaputra· Viilley 
believed that such demarcation was· not proper as it left ou't'a 'major.part' of contiglious:E!bdo 
inhabited area including the 1 O k.m, Belt comprising international and 

1
interstate boundaries, 

forest areas besides some of the towns such as Gossaigaon, Bijni, Bongaigaon North, 
Barpeta Road.and Tangta.'The Bodcis 8ci ncih:onsiitute' majority:popuJation 'cif such towns, but 
these towns are encircled by.Ina Bodo dominated villages." More over, a'large numbe(offorest 
villages of- Which about 65 per cent of the· popuiatiori' belong fo different tribes were also 

, exgluded_ from the juris,diction• of th~'BAC ,"ii~· s'uc6:village~ :ar~/oc~!ed in the )0 km. ~~II. In 
aqdition to·Jhat, more tlian 30 tea gardens pro~ably 9ould be brqugl)t under the jurisdi9tion of 
th§l BAC. ' . _ -~ " ... 

1 .. 3.1!J" . '. 'The disput~. regii_rd_ing i!,i[i~,9iclioij:'of_ the 'BAC''s'oon ~ecaHie. a serious-issue 
which resulted in large scale 'violence in• different pails of Bongaigaop inc:! Kokrajh~r-districts 
in/1993, and the most gruesome massacre in Barpeta district in 1994."A largE(n'uinber of 
people including women and children. were butchered and merely 70 thousands ren_dered 
homeless in ihe. series· of''ett\nic ·vioience in' lower Assam in 1993-94~ 'nonetheless,· the 
boundary i~su~ <1' tl}e BAC,f~l]l-~jn~d:unr~solved \ill today,_ C?~se:ciu~ntly, 110:er~didn'io"(~e 
General Counc11'of the BAC could be held till now. In absence of General Council or.Executive 

- "(• · ·•' .q·e . '••••·• " 1 ,~ ')' •· 1 ' · ,. , I- , -~ ., ' l' • ~ \ · '•.,, , , 
Council con~tituted by the elected members, the functioning of the BAC since _its jnc_epti.90 ,ha_s 
been depending upon the interim arrangements made by the Government of Assam: · · .. • ---

' • - ,. ·' f " ; • • • ' • ~-

1.3.17 _ :; Section··2.1 .. C?f the Act.~rovides ,~xecutiye. p_owers, to th!l._BAC ·on_ the 
transferred·su_bjects. D~v_9luli9:Q oJ.tre e_xecu)iye powers as _sp~d,fied in ttie. Act, ~owE!:,,er; h,as 
not been found in_ practice. 'The ;ex_ecutiye _a·~~ olh',lr ~-'"·ff;se,r:v,ipg:in the BAC !lrea _are !!lill 
under · the direct control of the . state, and !tie BAC tias no .'say .. in the· matter .of their 

- • c _ " , . ''• . I . ' '! ' ~• • •j·' ' '• ' ' • 

appointment; posting, )iansf!3r,'9r any other.,ser:vice matter. The_ii salary is being paid by the 
Govemnieht blit'the total airiount' paid io them'as.salary. or otherwise is debitea to lhe-BAC 
a·ccourlt. · · ·: · u;- • ·- ,·.· ·•· · • · ' · ' ,. ·_ ., ' ... , 
1.3.1/l In fact, the BAC Is ·not aWare'of th~ ;~1u·a1 nulilb~r of officers in diff~re:~t 
cadres actually_ associated _withJhe BAC affairs. All the staff of a particular transferred subject 
of a:BAC district area treated as sAc empidyee's"~nd their' salaries etc. ~are debited to ihe 
!3AC ~CC<lUni altho~5i_h )heyir~.~~_!I~~~d:in. ~R)~iB,A.C a,nd n9_n,EiAQ j'))a!fer~.,.A:,s'_;a:;fe~uit,; in 
·some_ca.se~(~nl~ th_e,salary:_?9"1~9.~8,r)_t_of the_e.r\l(l~<?Y_ee_s. <lf_ th.~,d,epArtn:ie~(- ex~eef!s. \~~ tot,al -
annual allocation to the· BAC-for _ttie particular subject.It Is also worthnotmg in this context that 
the BAC has to spenli,about 70.per cent of its plan-allocation only.ti:i'.mee(th.e' civertiead;cost..· . 

• , , ,' ,. ; 't_•• <, , • •• .·..:I , · • .,, _, - • ,.,1 '~•• ' • ~ • , · ,, , • _ - ,. 

. . . • ' , .. ' . '~-- ,- <,··,, ~ ., ,•i -r ,,, ... - _ •• ::: ~- ·-
1.3,19 · lri practice, ·the SAC in its ·p'r'esenl.form has· virtually no say in ·m·atters· of 
normal . maintenance of roads, .bridges,. buildings, .. .irrigation .system:. medical '/ser:vices, .. 

. veterinary seryices, land r~v~nu_e: ~nd o!iier 'normal ad_mini~_failcin -~f}~J:1Ac, no)will)sta'.ndir)g 
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-' 

all these subjects-are transferred'to it by the Act. The Government of Assam has retained 
under its direct corttrol both staff and funds related to all such services, and consequently the 
BAG has been deprived of the required non-plan fund. 

'} ,. 

1.3.20 In fact, there is;a ·aual administration in the BAG in respect of all transferred· 
subjects - one,by the State Government,for.'.lndividual.Schemes~ and another by the BAG for 
the residual schemes ""termed as "Divisibl~" • ·Fa~ iQstance, · state Roads, National· Highways 
falling·in the BAG areas, RGG•bridges, Municipal Roads,.IRDP, etcihave all been declared as 
"Indivisible" and• therefore, control, supervision;. etc .. and the· fund. for.these works have not. 
been handed over to the BAG. Such division of the departrne'nts as "Divisible" and "Indivisible" 
is contrary to the ethos of the Bodo Accord and the subsequent BAG; Act:·, ./:" 

:.'fi . : ~. '·._ .• , - ' • ,,- . ' 

1.3.21 . ·. , '··-· The: mechanism thus adopted by .the Government of A~sam to releas~ fund 
to the'.BAC with a direct-control·,aver .the_\ non-plan. fund,;,and,,division of the .transferred, 
subjects into•'.'Divisible" .an9 "lnilivi~ible"_ schemes, has adversely affected functioning ·of the 
BAG. The total annual budget·allocation to the ,BAC·,during the period-between· 1993-94 to 
2000-20·01-• is• more. than rupees 394 crore, ciut of, which .the ·BAG has actually ·received only 
rupees,8,9•crore. In other words,lhe•State. Government.has not reieased'more than 77 per 
cent or:the total·arinual-budgeted amount to the BAC·(shown-i~ Annexure). ·" , • - , 

' • ' ;--.... ., • J ' 

1.3.22 It has also been mentioned in the Act float "the Council may collect certain 
taxes payable under the law for the time.being in force as may·be prescribed and from such 
date as.the Government may fix.:However, the GovernmEll/t has'not yet prescribed the laws 
urider which.and the date from which the.BAC.may·collect the _taxes and dulies·inclu1ing land 
revenue, and·royalty in.the•·BAC areas,-Similarly; the BAG has not also been .deleg'/Jled with 
statutory power under departmental Acts for effective exercise of the power over the ".control of. 
distribution .of ;essential goods, issue;of,permit an_d. licences, etc. and such other_£statutory. 
powers:where required.- · ; :, _ -'"· ·. ·~ · •.,c. ; · · __ • ·. , . ~-

.. , :.. . ··,:- -• :• ~ \ •• ,· ,~.•- - ••• : '· i l ·, , • · -~ _ • 

1.3.23 Some of the major problems which have crippled the BAG in its inception are 
'briefly pointed out:The Government of Assam,.a.s·it appears, has been deliberately ignoring 
the fundamental problems faced_by the BAG.• In -this ·co'ntext, ·a brief discussion on some of the 
major recommendations made by the T.L. Baruah Committee on affairs of the BAG would be 
releva~f. ·:- 1. • . . • • · _t. , · , 1 ·"1 .. ... 

J, • • • ,. - • • - • - : 

1.3.24 . The Government of·Assam constituted. a committee .under the·,chairmanshiR 
of Shri T.L. Baruah,c IAS (Retd.) in febru'ary, 1994 to, work •out the modality and quantum of 
devolution of Junds·:to the BAG; to•frame rules under the ·BAC.Act-:1993 to.carry. out various 
provisions of the· Act;; and .also to identify ·1he administrative difficulties'which· ,may crop up in 
implementation •of tne Act and·met~ods of-sorting· them 9ut.- · · ; 

, ,. 
1

·, • _· ' ' •• -- L_ !'•- ·, •• j•\ ', ·L I i . I. , 

1.3:25, ·- · . To make the.Council; directly..-accountable:to·:the people,;•the Committee 
recommended;. that--the elections to .the, BAG should be held· at the earliest,- and the· 
responsibility of preparation of )he electoral rolls and conduct of· the ·elections' may~ be. 
entrusted with the•State Election.Commission; • , ,. -, • ·: · ·. _ · · ' • • • .. ' 

- • I 
1.3.26 • · · .Regarding the-problems of administration,:the Committee suggeste~ Iha.I-the 
jurisdiction. of ,the officers of. various· departmen'ts working 'in_ the EjAC should Ji~ clearly 
defined. The officers on deputation to the BAC,S,ecretarial's),ould·be,paid from·the'BAG fund 
while •all other fi:!_d_-officers anp;,staff; jn the :SAC area •should be paid by.their (18sp7cti~e 
departments as lias been dqne•ln·lhe past Further, salary. component of,the:statt-.W,orkmg m 
the BAG shoulq:be clearly intimated_. to the: Council at the beginn_ing of the financial year to 
avoid the probable confusion about allotment,funds to the BAG.· -·· . -, · '·' _ · ',¥ · 

'• r -• !;-

1:3.27 _ • - Considering·the :total populatiowof ·the BAG_ arel!,as ·percentage of.'.the total 
population of Assam excluding the two hills districts, the· Committee .recommended that in 
respect of general population, 10 per cent of the funds from the divisible pool of the General 
Area· Plan of the identified sectors1should flow to the BAG: Similarly, considering the total ST 
and SC population in the BAG area as'percentage _of the total plain tribe-and scheduled caste 
population of-Assam respectively, the Gommittee··recommended 30· per. cent flow from the 
Tribal Sub Plan (TSP) and 3.5 per,cent from Scheduled C_aste Component Plan, (SCCP) from 
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the identified sectors. The total amount of TSP and ·seep for the vested subjects should :be 
treated as "Divisible." .. · , • 

1.3.28 However, categorising certain funds as "'Indivisible" the Committee 
recommended that no share of such funds will flow Jo the. BAC. Regarding allocation of non
plan funds, the Committee.did not make any specific ·recommendalioh;,but suggested that 
non;plan expenditure• may be made · by .the. State Government. . The Committee •also 
recommended that as funds.ohave-been,.separately earmarked for the BAC; there .should not 
be fresh lillocation:of.funds under decentralised sector. . ·, ,; .-

1.3.29 • Th~ Gove_rmnent of Assam has been following the recommendations ·made. by• 
the T.L. Baruah Committee for devolution of funds to the BAC. The methodology for 
devolution.of fund adopted by the Committee; howeverris'based on a mechanical approach.JI' 
takes inio accoi.mt only:the population factor and ignores certain•other important aspects such· 
as· remoteness o(the areas inhabited· by the Bodos: persisting -relative deprivation and· 
intensity-of poverty-among the·pialn·:tribes of Assam, and infrastructure required for socio
economic development of the;areas'covered. by the BAC, etc. llis, therefore, essential to work r • v,~.-. ... ,.:'>• -
out1a·more·scientific methoi:rtor·devolution offunds·ld the:BAC. Nevertheless, nothing.can be 
done in absence of a dernpciatically. elected Generai:Council, arid· it:.demands· immediate· 
demarcation of territorial bounda"rles•ofthe BAC. 

1.3.30 Similarly, the Committee arbitrarily categorised·a good number of-schemes as· 
"indivisible". •in certain • transferred :subjects, •such ·as . Cottage Industries, Education,, Land. 
Reforms; P.W:D.~·etc. Therefore, the immediate need-i1f'lowork out a better alternative to it, 
and also to ·ensure allocation of non:plan funds to.the BAC·for an.effective ·decentralization of 
the •financial powers of the State. Besides that; the· required administrative rearrangements 
should be. worked out urgently, if necessary by redrawing·lhe·district boundaries part.of which 
are covered by the BAC, to make the Council a separate entity so that it.can .effectively. 
exercise the maximum autonomy to meet the aspirations of the common people. 

B. -OTHER AUTONOMOUS,COUNCltS : · ·' e- . ',,' ., 

1.3,31 Granting of autonomy to the Bodo tribe paved the way for·the establishment, 
ohimilar autonomous councils for other plains tribes also. In the wake of rising ethniciiy, the · 
Government of· Assam adopted a flexible attitude towa'rds "the growing inovemeriLalJlong, 
different 'plains·tribal groups seeking.•autonomy within the State.for the preservation ·of>lheir_ 
ethnic.identity and managing theirSeffairs in tune·, with·• the· custiimary~laws ·and traditional• 
ptaclices .. The, year· 1995 witnessed ·.a series of ·accords and :legislations,.for constituting• 
autonomous councils for Lalung, Mising arid.Rabha-Hasong plains,tribes.6f,Assam under the· 
State Act. These Acts are patterned on Bodoland Autonomous Council Act· but with the 
significant difference that these tribal ·councils will nothave·any specified territory but will have 
jurisdiction over· the e·ntire state. The. autonomous -councils will "comprise satellite areas: of 
village councils formed out of the blocks of contiguous revenue villages, each having more 
than 50 per cent population of the (concerned),tribe without having any compact area". • 

1.3,32 • The Act provides•for the General·Council and·the Executive·council like the 
Bodoland,Council. The General. Council consists of 30 members of which··,25 are reserved for. 
the concerned tribe: The remaining members will be nominated• by,the State Government form 
among-the ·groups and communities .residing:•in the council area and not otherwise 
represented. In lhe',Ge11eral Council: Besides, the Member of Parliament and Member of 
Legislative Assembly belonging to schedule tribe ·reserved •Constituencies of the council .area 
are also ·ex-officio members of the Gerieral Council. There are three. executive·.councilors· 
including one chief executive couclllor who is also the President of the General Gouncil. These 
autonomous councils. have. beeri delegated some· powers and assigned some functions as irl' 
the case of Bodoland Autonomous Council. · 

1.3.33 · . One distinctive feature of these Acts is'that it provides for-formation of vHlage 
councils for each block of villages·6r-village having 50 per cent or m:ore population ·of the 
concerned tribe. Each "village i:ouncil,shall consist of 6000 to 8000 populalion".clike,the, 
Geherai Council, Ifie viUage council is· also a body corporate with defined powers and 
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:functio~s.·The village council consists of 10 members of which 5 are reserved for the sp_ecific 
tribe. The village °Council members shall elect one amorig them as the president of the village 
c:auncil whci is also tci lie the'chief.of tJi·e·village coiJncii/;, • .' .. -: "-, ?. -J - • ' ' ' . - j •• ; 

, ·~ . 
1.3.34 •: ·· .. :·_..The· village cou~cil.:has.:been \cielegqted• executive' pow;rs in' 2s·'"subjects 
transferred to iLlt is also uthorized to lev}"taxes and tolls on·:the lines of the autonomous 
councils and perform similar functions at the village level. The Act also provides for creation of 
two funds viz. (i} tlie'general council fund and ;(ii} the village council•fiin8!Each'f0r@ sh~ll·be 
under separate sub-heads within the state budget. , 

·.:: ... _ ~·.I! - -, , ...! ' '<_:, _.. >; :-,, ... , • t '.•r: '"• ~ ,t. jr• _,_ ~,.- • ., ', 

· 1.3.35. •:,. c, • The ;•autonomous . councils:.,wiih · their•distinct ethnic:' cliaracier ,h-ave :'been 
·suffering from-certaih'problems sinc.e•inceptiiin: Some·of tlie j)roblems·faced by·the Bodoland 
Autonom·ous ·Council have already been pointed out:-'Ali th'e 'four autononioui;'councils 'were' 
constituted:oh1ominated members as an 'interim measure pending·elections'. ·Nevertheless, 
,the elections have not yet been held, nor can· oe heid without resolving certain basic issues. · 
.:.~~I\ ;_·,. ·.,-~••,'•.;':· ,,' :; ; , ~.-1', ·11:h~•-'I~-... • --~:::,,"'~:•"I. : •:-; ;. -'•· 
1.3.36 It ha~ a[ready be.en pointed out that. the qemarcation of the boundaries. of 
BAG is one of the most serious issues· -which, should be resolved ·amicably. Similarly, 
identificatio·n of villages for constitution of villa'ge·.couricil~ has become'.a•major·problem·fqhhe 
remairying three· au_ionomous cciuni::ils -far:: their un_ique · ethnic character ·as well_' as t~e 
demographic parameter.stipulated.in.the Acts of 1995. ·:.,. · a,, .... ·., .. · .1.• · · : · •7 
-1.• .. ·. ,.:t 1.11: •,"!._; .. - ··;,·1• #: - • .- :: - J<' ,··:·1·s··. ,r _,;_•'._; ·. 'r' - f•> 

.1.3.37- ,:.· . Jhe,Mish.ing.Autonomous· Council Act;.1995· provides tha,t "there'shall .lie"a• 
village council. for, e_ach· block,,af ·villages· or: village\having 50· per cerit or: more Mishing 
population". The other·two Acts i.e. the Tiwa Autonomous Council Act, 1995 .. and the Rabha 
Hasong Autonomous .. Coun·cil Act,-.1995 alsa:stipulated similar ethnic criterion in favour of the 
respective, ethnic-group. ln'.-the: conte·x_t of heterogeneous ethnic .composition! of most cif the 
villages of the Brahmaputra.Valley,and growing identity consciousness ·of'each·ethnic gr9up, it .. 
has become difficult to consljtute the ,village councils.i One ·village may have 50°/,-. or 'more· 
tribal population, but all of them may not belong to the saine·tribe. As a. result, all the tribal 
people of the same .. village•may:not opt.for becoming a·part·oi an auto~omous council which' is'. 
constituted apparently-to p_rom6te·the interests of.a particular tribe. •·:'·'.- :· -' ·,: ' '· 
-. --. .1:•,.•·,i;1 _ .. ; t:, •:~_ ... :.,1'.J-'"j }•;._.:). ' ' .) ·~·· • ,.::f~:· - .' .. · :.;: ,_, 
1 .. 3.38 . , .. cansequen.tly,-,the. autonomous ·councils ·in .fact have become_ an. additional 
authority alienated from·.the ·people.and .constituted: by. the members nominated.by the ruling 

: party of the siate. :change of. government, therefore implies change of the Executive· Coun·cil 
of each of the autonomous council. The middle ·level ;political workers usually who can not 
come up to the level ofthe State Assembly:·are provided.with a platform to fulfil·their.political• 
aspirations without being representatives .of the people. Nevertheless, the common grievance 
61 all the autonomous ~oun'cils is,that the_ councii:have been·assigned.38,departinents, but in 
absence of adequate devolution of powers·'and finarices,;the •councils· .. have· failed to achieve 
the.stated goals. . ,1'.::c. ·.,;• ·.; ., .• ,.,'.'H',,: .. :.c.-· .·· ... -·.,:-,:, f .. :;. 

,, .. ,.,, ·,.,, ~,.,~,•,,, --· .. ,,-., .. -."·.·-,~ . .:: .... ·.•,,. 
• ,,;,. - •• ··," •• -.._ •. " '. ! ';°·' - ' .... 

,_, __ , •. l ~ • - ~i •11 '..,, ~-: ;,•: ·7;c•·;1>J~ LI.'~:-'-'. ··,i;·• ·\f•.n!•-".-· 11 n.~~- -:1•, .. , 

,.,:\i,•-':•:,' ,• ; ·.~••• 1;_, ,<: r; 'r •tif,l' ~·:;; /!•)'~ ... !; l~jl',, /!'•)"'. •·•:i, '_,:_:, j 

·""~ I·,-;,!,,[: .~i: ~r/,, .. •p_' t.,.";j,,:(·,::::-•,•·~/ ·:\!)rl, ~,ff;" ,)Ji '··:•<a• 
\ r;;r,•l •,:.:i •-· .. : ~;: .:,!·;. 

·, 
:'. .,tu:;-:· :, ... r·: 4- -,•;--. ---:::·.c -- , .... •:~ .. ,:;-:--,:, ,._,, ;"":··;;icr).~-: •-~i:t:"i"·,:. C; :{:•:~1.·,:: .... '1 ... ,· i ,-:-_ ,:, :.-: 

. ~• :• 1,,': :h;:•~. ;:• •. :-:.l~J: :_: ~:·•~~.;\/ t~~~~- -~~I(~.'.',:~ •r:~;:•}~) • ~;: ~•;~.~\•; ': •:\_~'J/;/. :~:~~ •~.- ~/ ~/:~}; 
· · · . ,_,,-:l_r ~:1:1,. ·_w. ~ • .- ,.:~ ,,:,111,--,··, - r -: .. ·:.::--1·~; ·i~ • '1 "':) ',;,;.-~t -~ ...... -: ; 

.:,.·;,_•_:,., -.~! .. ..,., -:,r;:, .. :';"• ..; .• -~,;~ ··:--:.·.-1: 
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:'"'f:~;/\/• '.!:\,_'."', :¥ .' I , 1 '[:,1_! n(,1fJ\"1'~ ~- .' ~"_; ," :11::-;; <;!·i•~.r[i~,;1 ••• J ,·z ''t.f'f.~•-•• :"~~• ,!_-

_HILL STATES OF THE NORTH:E.!\.S;T.~_!3O\(ERNANCE .. AND TRADITIONS ih. e,c.-
~ . ' . . 

_, TraditionaLand Co~stitutio,nalJnstitutiq~s-qf self-governance in si~;f;till States of the North 
'1 • ... •·\' 1\'. .10 :-llc1 hrn ... -z-·_East#,-, ,,,; ·-1-::,1-,:i!o 1 ::- • • • ,.f .. ·, ,1-~ F11 

. . . . 
- . ·, .:f C 'i,'li': .. ,( •~:.-. i;: -~ ;_,., •: ~,; :· ; ., ,.. l j', l' • 1-; ,_,,. ~ • •n, ' ~,• 

~~JJ ... N~c;:.~~~J;'J!.~,;)J:;~tf:i ,. •,,J ~f!':l•,' .e;:, -,,;1 "1 r..: !' ., ti:,,,)_,.:, 'f,i·•:•:.:r~; S-!l \11_ -~,: ·tc ,. ; • 

. • _. - .,:C(,_.,fi,.1 •• -::, ,,:•·•t:'.t.,· .. :--:.v.ii_~.<::l]'"t.i:;.·.{:t2· ~-

2.1 The State of ArunacliaFPfadesh which wa.s.created out of the Frontier Tribal ·Areas of 
f.ssam, .!!nd formerly kn9w~)1s the,North,East F.rontierAgency .. (NEFA), is the fir~! h!II s_tate of 
\he. North,-;ast~.r~ R~gion; to,· h,ave;,in,troduced,-the, P.anchayati.System~ The state iritrodu-cep 
the .Pan9h~Y,ijl~ as early, as. j,969, T~ls· .was.partly because. it.:did, not enjoy· the benefits,of 
Autonomoµ§, Dis.trk;t Councils ~or .Regional Councils,provided; under, the.• 6th Schedule• of the 
Con_s\itution, ,an.d P.~rJIY becau_se,'of,the. shift.in policy 'of.the,GovernmenJ of India towards·these 
areas following· the Chinese aggression of 1962. It was only in 1987 that Arunachal Pradesh 
attain~<! .th~.status of a full-fJe.dged State.. ·_,: L .. ·hc·i ·"'"! ,~:-; :s ,.,,, ' 

•- '· ,.('.':_· , ·j:;:.,.'..•1 _ .. ·,, • ,.,~ .J" i 1U~•/;•· .i.. ,··1·_. P'; 1:,.::;_;> .:::.,};._ -er. Jr•>-r• -~~; '•, -~•• .-.· 
Tr~dl,i9n_a~·lnstit.utions : -~.:·J: :::-· -.. J.li::: -~ · •::~rh1 J .- ;t,·r•;r,.:.1 : . ;;.,.• /::i ,., ·.- ~j:,_.:, · l t1-,; 
' .• j ,..,i• ~,-~ •----..:,_·";•- .ll°lf!';-'••••I,, •• !j ';~' .-;::•:_.,-.,1 ,;'J f"JJ'.''r.';_,,,_•.ifl•qi;•,,••'/':f 

2.2 The traditional village councils of'.lhe various.tribes·in,.ArunachalrPradesh:served .:is 
effective institutions bf. Self Government at the grass root level. These village councils existed 
fr.om·.time _immemorial,;;where, they ,enjoyed· sorriecsort of'.soileteign .'siatu§; controlling· and · 
regulating all'aspects. of individual and community, life 11s·well:as,adivity·inJhe•village .. •·. · · ·-.-" 
· .. \ :: t~i; · -: ~ ,, .. :,-.,~·,, --~ . ."· ;-i1 ir .... :;_:J 1\c-:~1: ;~••i_ :- · t:1•'.·.·; 

2.3; A.typical village counciLgenerally:consists :of tne; vlllage :.cnief, local'priest1and;elderly 
mature, respectable and .influential p'ers.ons_of ttie!village:•Since:th!)'.Adis are:among·tfie:most 
advani;ed,of Jhe. ethnic .groups ,in•the,statejn their, rn_ethods'•of,'democratic'.evolution' ·ot:trilial 
·adminlstration, reference may.be-drawnJo'the Keb_an·g,(Adi Village·Council),:. ~: ., c.·. , 

' i.>".1 < ,"J1-r➔ "-1•i-;, ..:,;, •-•• ...,.,,.,_~_· j,~n ~,- ,, :~··: 1;- 'fr .. U., , .·- tJ 

2,4 ~,.;_Th~ Ke_ba'ng is,,generally.infotmaljn nature ;rid,importance\for, leadership,is'·attache\1 
to. age and ones oratorical:,power:iEvery,adult.male!,b~comes>·an.·active;:member,of.•the 
Assembly. In the past women were not active particip·ants in· ·the Kebang, although 
participation.,was·.not, a taboo,,However,, of, late;.lhere. has been significant,representation ·and 
p_articipatiori-of,,w.omenc !for:instance;- .;iinongst~the.-Nishis,>,lhere l~lari •exa'mple· of,•a•woman 
g~ar:n(qhi_ef).8.t;Palin. .., r- "'2...,1;~ - ..... ,. -,·· , - -~:••· ._:--. ,, .;.,,;,,;.,_:J'"). ,·.:-.!i?. .. ,- 1

._ '.'/"""~ _ •r. -~_.r;:\~;,:-,:~:;t.~.:~·t.:,i;,./ir ~•,1~ :. f. 'J • .11/j:.,·,:1', •• . r=;J ~ ,· J'..' • 

2.,5 •,,0 :The Kebang represents,a!three,Uerstructure."-·s,• ., • · ,_ :: ·~. · - ; ,.,1·, ., •\" •··. 
-..-.=¼ ,·,)';i",· .ll ....... _.·,'':'.'ff,'(:•:;:~,=., ~,.y.=i]:-1-:~.:·=••>": .. f:·- »i·~ •• ·.-;; __ :·':-1lc •. -

1 _ : ' •,At .the·,village:level,,there,is.the,Bore •Kebang •iind·Atok •Kebang (ad hoc·bbdy):.: ;:,, ,',::. 
- .-·· • At the·lnier-villageJevel,Jhe,Bango:Keban92, x ; ,:r•,' ,c , 0 ,i c , ~"'-'- '.,• J-::··.,;'l' ' 

• The apex body is known as the Begum Bokang Kebang._ :· · :, '"~ : .. i,;1 • • · 

Bore Kebang 

· 2.6 The Bore Ketiang is a regular Village <;:ouncil. Women g·e.nerally are not allowed in its 
meetings. Such Kebangs can "take decisi.on on peace,_ war, agriculture, communication, 
education or · any other problem .. pertaining to ttie village: Even •government plans· are 
discussed here.· The, Afo~ · Kebang · basically functions as a judicial body. However, its 
dis·cussioris are not final. · · 

Bango Kebang• 
. ' ' 

,. • ·-. ·- • • 1 

. 2.7 . The Bango Kebang acts like a Parliament for the Adis, s~ttling Inter-village dispu_tes. It .. 
· iocludes' all the Grams (headman) of respective villages, distinguished persons and ·reputed 

· public leaders. This Kebang works ·as a repieseniative.body of. in'erriber villages and makes 
people think in terms of a larg~r community above the village level. : 

Bogum.B_okang Kebang · 

• This arinexti,; is·based on a Paper prepared by.the North East India Social Science Con~ess. 
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2.~ ..• ,, The,Bog~ni. Bokang .Kebang is the suprem_e Kebang, ha,vlng jurisdicUon over almost 
thf! .,~hole _pistri_ct. Sessions .are il)Voked to. ~onsjc;!er, a .. particular c_as_e oL high· impcirta_nce , 

, cobcerning -~.11L society, Th~ chi),f differe~ce'. be!vf.e~~ the ·0Iaer E!o~a[l~ ;~nd th,e ·Bari~9 !~ that ' 
· the latter do. not have the same super national or.social a)Jthonty. They are more sophIsltcated 

and o,ifii:iai. The" hlghesLKebang. enacts. ihe· la,-i~' o( societl formul,ates )olicie's .for· Adi' 
. community:. discusses· matters regarding .war,,. peace, culture, religion; language' and. 
deyelcipmeni: Spmelimes·even re'solutions are pa~sed arn;!'.fci~a'rde·d to ttie Government,for 
irp~~ern8nt8tio~ ,or ~e~.E:.s.sa1, a?ti?n~. ;- '.· ( -=-~· ... '~ ~ . ~: ! -=- •. • "-·' • 

Constitutional Bodies 
l, - . ' -

Panchayati Systems 
- ·-•,•. 

2.9 'Th~ North EasfFro_nli~t Ag~ncy P,a"nchayati Raf~egulatioh\vas"prohiulgJied in_-1967: -
- after recoi:111:ne_ndalions. of }he Dying Er\rig Committee, although_ with. minor mqdifications. 

These· in'cluded· a Gram'_.Panchayat at the _yillage lev~I; Ancha,I Samiti at ,th_e· blo9k lexel_; Zilla 
Paiisliad at'the di~trict l~veL"Be,sides, a(i'apex bqdy call_ed'the Agen~y·councH,"or~ajiic~l.ly " 
I.inked with the Panchayats was also created by the Regulation: · . · · ' · 

• ~ - : • - ' - - -~ ' • ' • - t- • • ' , •• ~ ! '' ·~· . ' . t -

.2.10: Accordfng to the Panchayaii R~j Regulati~n:·1957, there:was'ta be a Gram Panchayat 
member for, every, hundred. perspns. and each Gram Pan'chaya\ was to )ave a minimum ?f 
three hundred electors :..'. to be· elected through a secret ballot. Besides the electe'd members: 

_,. some village level government -funclicinaries. wer~ also made ex-officio members, ·although 
with no voting rights. 

Anchal Samiti 
, • .,. • \., • ). I • ' I 

. ' .., . . ' ·•' ,I ~ ' t ' ' 
2.11" Eve_ry G_ram Panchay~l'in the_,Anchal was to,elect one '1'e~,b.er to the l'lnchal Samiti, 
which has a· maximum of 25 · members. These elected members were ·10· ele·ct their Vice-

,. President from amongst themselves." Besides the eiected members'.' the Anchai Samiti could 
have a maximum of 5 nominated members representing tribes which had not secure.d 
repr~sentation in'it. Chairpersons of 'co~operative societies in the Anchai Samiti area were also 
its ex-officio. members. The Presideni and its executive offider ·could tie appointeif by the .. ' 
Deputy Commissioner. Apart from the elected ·and ex-officio members, the heads of all the . 
development departments were ass6'daied wiih the Samiti in :prep'aration ·. of development . 
schemes relating to their respective departments. •. . "·' I •• t .' • ' . - ' 

' • -- " •. • . ·; .,. «• , ' I . , ,.· \ - , ... , · •, .'• · ~ • l" ' ·· ' ' 

2.12' The""'A'nchal· Samitis''had the ·responsibility of ·creating ·their ·own ·<!ssets_; through 
remunerative schemes using grant in aid from the Government. They -were empowered to··' · · 
acquire vehicles; tiuild shops, barracks for bachelors; mini-cottages, rice mills with the grant · 

1 . ' • . ' • • • •: . - ·- • . • ' . ' - •·.• ,. 
and collect.revenue in the form of (eht o.r charg~s for .use of the facilities. T~ey.could earmark '·· 
ce~ainJorest _areas_ of their juri~diclio~· ~.s, ~.nclial revenue' and efirn' \evenui, · fro_m·t~~ ·sale c;,( • 
forest produce·. The Anchal Samiti also coordinated the activities' of the Grani Panchayaf:·· · 

• ~ ,:~,• '/'. ~ ••- '•~' I ,(J.. • ,· ;~ ·•• : '• • ,;,.;, 
0 !n,• I•• •:i. • • . 

Zilla Parishad 

2.13 Thii/comprised 'of one eiected. meriiber 'irom ~very·· Samiti i~ the Idistricts, and their · 
-- • •• '• · • t , , , , ·- \ -· · · : ,·, 1'•• • .,,_. 1 , ·' , • , • , ' • 

Vice-Presideri,ts,: Ttie heads,:·o( '.a!l "developme~t .departmentii, in'_ th,e district •'were al~o 
associated. in' ttieir ex-officio capacity. with, th~ :sponsorshii:t of sch~riies pe/1~.injrig·fo .the\r_., 
respective areas. The Deputy ·coinmissioner··was the.President of the Zilla Parishad while 'its · '' 
Vice-Presidehi was elected by' its 'membe'rs· i"n 'their'iirst meieting; The Zilla ·Pa/ishad· \vas 
maifliy afl adviSOry body "and'. h~:~ n6:exec·uuve funC!it)n:', ~~:'. .~. ~'..' ~i·: :;ii;-~- _1 • ·2:: ·. ·:,: '•, . ' . 

..;, • :; : 'l ' .• I 

Conclusion 

'. 

i .~!.'':"" ~- .• ,\' -~ -: .... 

, 1 ·' - r:...~. 1-jl1 
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' ' • •• \~·'ii! • •' ..,. • , ~ '" .; 1 ·' • • •; •· • • , ~ ' r -

2.11 ... ,,.The,, ·:-xr.u\(actial:f~a~esh ~.eg~18.!iol);~e,ct :·d,ev}at~d" '.fr-9"! t~e: ~Eiin~,;~or:nml~!!~,.-: 
. recoh]ITl~nd"!!l?n~ ~n. 9,1:'rtai~ 1mpo1,ant_1ssµes: -.~1.th_o_\l~,h- tt,17·~-~m Sab~a P,a,~qQ~ya!S·~~~~; 

m~q,e ap, electi_ve ?O?Y,•. i!:'r~.s no_t_ g1~en ~W sp,ec\fi,c fU,Q8t1pr,.~x_qept,elect1.~g-_itie ~~p~I S_am1ti_; , 
members.' Nor was 1t provided with· a President or·Chairman:' The tribal village councils were 
als'o 'ndi linked 'statGfo'rily 'with the. Gaon \ Pa/ichayats: jfiiis 'whiie''such "'iraditicinal institutions " 
cofiiihued 'io iuhctioifa!cing side ttie Ga'o'H'.P~~ch"!yais; yet 'they even included the' ~lecteci .. 
Parichayat members in · their . leadership'. structure·. to stre~gth_en .the,msel,ves. ' irpnii;ally, 

• however, It was·because the Gaon Panchayats did not have a'ny'functions'iissigne'd to· them 
_:.vhich prevented any major conflict of Interests that would have otherwise arisen. 

·, . ,-,,-".J •,•q•,,·;-s_.,, ... 1·· 

2.15 Studies carried out by the Sub-Regional Workshop at Itanagar;· 23~25 March'1995; .. • 
came to the following conclusions - · ,,_rn:'< · ~. ·1 ~---~i.--. :, 1~ 

The ,Pa_nchayat Institutions _have s4cc~eded_ in bringing 1!,.,UQiform pat~ern of _viii.age level 
institutions throughout the :state, includ_lrig -~: gradual change in .c0Qstit9tion· ana-'mode of 
functioning.of. traditional village·. councils.' It has'also cleated a greater awaieriess' a·mong the .. 
pegple,,r~gardiJ\g (ri,odein pplitica1: pr?cesse(ari~ i;re~tii,g a' ~e\oof:gras{ root !~ad!JrShip: "!{
recruiting ground' for higher lev~I. 'leader~hip,,',.H_owever,Jt. was als~ reccighizeq,·tti'~t_'the'-., 
Panchayats had failed to act as effe'clive agents'. cif'fural · develop'nient ·ana· h'acl 'parted :)6', 
integra/e tradition.~(xillage councils intoPanchay_a,t tn,slitutions. ., ._ , 0 • x • 
. -:· ,,r,.,::-, :· i ~~ , •• _,,_ • -'.'"'ti~-~-....::··.· -~ ,, · .. - -. - "---., ·1 

2.16 _ T_he Arun,~ch'al Pradesh.Pani:tiayati ~aj Bill ,1.9.9t .faile'~ to reqeive the pre_,;i:iier assen,! , 
as the Bill made· certain deviations fioin'the73rd Amendment'Act. . ",-• ·_ ""'. :··" , ' . ' . ' 

- , , '· •-. -•.1 ,-.~.-~-•'• '1. , -, ,.. :; r;-·-.. .'I.. 

, These were as follows -

. • It did not provide for a Gram Sabha at the bottom level 
'., I < 

. • It did not.provide for direct elections at all lev.els., , 
• • : } ,, ,· ; ' 1 '. ,, • JJ ·, . ' ' . • ' ?- ' • '· - ., ' • -

• The gqvernme_n,t colJ.l_d ,diss9.lve :a Panc~ayat but no. limeJimit was prescribed. 
-·• Np reserv,ation.'for Scheduled ,Caste po/iu!a'lion: . : ·. . · · ' "' · " , " ' ',v 

• _,,/,' ""•'' •A- -:::.:::1,,:,,.:""•;,\;:•. 

Lat~;; the'r~ were' m~dlfications with:, pr~visions ;io'r''G'~~, S~btia and Jire~f~!~fliRr-J~r:; -'. 
reserved: s~ats for Sc~~dul~d Castel!_, ' ,' . ·_ ', ' ···~- . ' .-.,' ,, ' ,"'"· ' , .. ' ' 

~ _ . ..,::, -.~ f! I~• $,,· .,_.,, .,· '. .l ~_. ;· ' •• ~: .. .,:~• ·••,.• -,, 1 • .. : . ~-.: , ;,:-,·-'\•·I:,;. '1 

2.17 . The important issues which need to be considered concerning. decentralization m . 
'1,.,,. • - , "'"~ • -• ' .. 11;, . . J • ., • ••; -~• •• '.'-JhJ•., i 

Arunacnal Pradesh include the folloWil)g - •"" .. . _ , : , :, ., .,.:,., ,. : 

First, whether the.traditional village co.uncils.should be integrated with the Panchayats, or exist 
as,pa·rBlle!;bodie"S: .,,_: "~: _, ·' ,·•_ ~ ··•_· ,:' ,:. · -~ ~ .... · :i-• • • •-_ :-=- - ... ·. - ._ .. ~ 

1
.: ... 

•· - t ..• L ' - ' • .ll.} I !•J . • - • _, . .., . . - ' 
- f••· ~•. :11•'., .~: [. - ';' ··-,_ I.··'. :•· '; •.:_;:"','"'. ":...,, ,.., _ ·.h' ... '""jf• .. : ;. ' ; ••~-; . '!fl'' l--,}3 1:, 

.Seco_r,td,.re~er.vat1.on of s,eats.fo,r.)!Jomen has generate_d,a.fll~JO~ deRate. In_ an)nt.e,r.vie1f, !~~,, .. 
Arunachal P,radesti Chief Minister Mukut Mithi; expressed reluctance to,grant 33.1/3 p·erl:ent/. 
reservatiOf for _WOfl!Ein, a~ 'the PBJC~~\a/Je.);\f ed_ucateli'.00!3~ ef~~ l_ow.,lt,W,as, ~lso siate~:tff~I:..~ 
the absence of Scheduled Castes 'in' the State; makes it''un·necessary ·to retain such 
reservation for the latter. 

2-W--,, Prct AC. T~)i~k2 w~!Ulbsiiry!l9, )hat alrnost,,al_l .. ~_e_rs~f.1r w~lc~f11ed, \he i~ea ci\ .. 
introducing Gram .. Sabha ,into &iinachal .Pradesh ahd'.lntegrating .. traditional"iiillage councils .. 
• ·.Jl t, ' \., :~•• •' ·•.) ':- > ---:, 0, :, t; },, , i', ,'I,.• "\!"H, .• ,. /~•~ · ! "I t •.,; · ~• ••• ~J . .' ', 

. mto:lhe Panchayat systems. This 1s .. expected to.take' place once the.statutory st;itus of .Gram 
Sabh~s )s e~iab"lish¢d·.,: But sqme, fear Jbai, in' .areas whe/e,,ch,ieftai,rtsijip 'is, pra~tic,ed, ii' ri)ay :. 
leaif the comri\oner-!o.a~quiie,pd;ver,which', tlje.ctiief~ m~y. hcit like., But all indivi~uals i~clui!lng,,', 
the abov&,'expressed the view lhat'adiniri_i~\,ialio!1,c\fi~stlc:1f sho~1d:b'/3Je_ft fo'.tradition.~i'~illage .. · 
councils_tillsuch·integrationtakesplace.:· '·' •· ,,,.,., ,.,·. ·•· ,.,,.,, ," ·•- '" .... 

2.19 The proposed role. of women remains ·controversial. While most_ riien interviewed by
Prof.,Talick were of.the opinion that there will _not be enough women in rural areas capable of 
filling to·fill re,seNed seats in Panchayats and trib_al people may not like such an idea, yet all 

• • ,- • •• • • ¥ 

1 Eastern Pano~a magazine, ·March 2000:-. · . . , 
' Prof.Talick held interviews with a cross section of the.population in Arunachal Pradesh between 
November 19-23, 1996. - . :' ; ,·;: : . . • ' ... 

·• . . . ' ' 
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women, students and social activist~. among others, were convinced that. given .. the 
opportunity sufficient number of women will be forthcoming in all areas to become niem'liers 'of 
i:'.an~~ayat~., A g(~dual !ril[?.dp~f)on.,,?! wo_rr~n. /.q P~n~~~yaf bodies ~eems t!) pe: th~ Vi!!ble 
solutIon:·In 1997~the percentage qf rur~I female literacy rate already constituted 45 percent of 
the total. Lastly, _the generation of funds also needs to be considered se(ipusly. T_he · 
Panchayat~ fu,nctionaries wer~ not s~tisfied with firna~qi~l,.arr;mgement i:i~d def!l~~dei;l ,direct 
funds and more disc_ussion, ,making power~ .. A le·~~er ,o_f_a promi~_<1ht zilla parishad ~ays, tha.t_ it 
was futile to _expectpanchayats to_ impose taxes ahd iaisl! fun9s in.a;tax._free state.where 
even"the State ~ovemment is not able to impose !!ny tax and raise revenue3! · · . ,.:. 

Public·oplniiin -- ... 

,•. , , , .'.., ,,- r • 'f"'•,,~, •:., -C,. , ·'1• · •. ,:-(•••• • _,.,~ ... • :.__, •. ;" 
2.20· :_ •P)iblic:' q_eba~concer[!i~~- P.,e,ce~tr~li_z~tioi], ,in Arµna~hal. Prada.sh re_yolv~s. primarily 
around the' followingllssues: _. · · . · · ·· · · · · · · . , . . 

. ' • f, .... • • 

o • • ' ', . I 1 • • ' ., " , • -· ' r~ ~ •· •• 

" Whether, trad!t\onal i_nstitutions'.shoyld '_be _integrated_ with· the· ):'a~c~axats-:or 
. "., ·, ' : . • ,.- shcruld exist _as independent bodies. : • : · . _ •. , ·. , . ;, " . , -, - , 

o Deletion of reservations for Scheduled castes; as the population 'sfriicture in 
- the State does li'ot justify the inclusion of such a provisi'on. · 

- • I • o Devolution of more powers .an,irect access to funds. , 
o Deletion of 33 1/3percent res.e. atioh for women. 

· This issue has generated heated_ controversy because various women 
<i -. organizations, i~tellectuals, stuqents, etc. have suggested inclusion of such 
Q _provisions. · 

3 Interview by Prof. A.c: Talukdar witli Shri Ta~her Hina, Vice-President cifUpp_er-Subansiri Zilla 
Parishad, Daprijo on 22.11.1996. Ffom"'73rd Amendment And Panchayati Raj in Arunachal Pradesh", 
op.cit. · •1 , • ' • • 
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MEGHALAYA , ... ,,. · 

SYSTEM OF LOCAL GOVERNANCE 
WITH SP.ECIAL REFERENCE TO'1"HE KHASIS 

Traditional Institutions 
•• ::-• ,, . ·l • : :-·•··!' :-', :· -- '' - . 

·Traditional:Khasi polity was regulated Linder a three tier system,' with the Durbar Shnong;,i.e·., 
Village Council presided by the Rangbah Shnong (headman) at the bottom, and the .Durbar 
Hima, i.e., State Assembly presided by the Syiem or the equivalent of a king at the apex. In 
between, was the Durbar Raid presided by an elected headman known as,Basar .or tyngdoh, 
or Sirdar. · . : ... , · 

• ,., •• • , • '] I • 

The Rangbah Shnong, is elected to the office by all i~habitants .of the village irrespective of 
their clan affiliation. However, till today, this form of selection is conducted by voice vote. - · 

- ,-- - •' ' -. , ' ~ . 
Representaiion at the· Raid and Hima lev~I is more' rigid. For instan·ce, .. the Syiem• 'can be 
elected only from the Syiem's family,or·its legitimate•!branch, The electoral'counl:il' besides 
Myntries also :comprise of oth~?,heads, of clans., This, electoral council used to elect· and 
appoint the. Syiem, .In some cases the Bakhraws proposed. the .name-of ,the: candidates, 

whereas the people"chose the Syiem. · 
0 

.,,,,_.,_.L,,: , ..... · ,:, ; . 
Powers and Fun~tlo"!s of Durbar Shncing 

; J '' , · ' ,1 , •fl , • ' ' ' ' ~ • ~- 1 

• Developmertal - such as construction ahd• maintenance of roads, bridges, water 
sources and sanitation. . · , ,,: ., -,, .: \. :.:. ·;-.--,.'- . ;1,t, t - • _,e-, ·1 • 

• Establishment and mainienance' of markets in.eluding settlement,of disputes and 
collection of dues. ,_ .. · ,. ··.:,. , 

• Welfare works and' community service. . , .:·. 
• Judicial powers to solve petty cases. ,-.· ...... ,.-
• To initiate Bfld organize cultural festivals. 

In several urb_an:•.a,eas, the -Durbar: Shnong;,works together. with .government :agencies, 
functionaries and NGOs on local issues such as water'supply, electricity1.roads, schools; ·as 
:,y,:,I! as t~Qkling ;i_nti,social .e.lemehts i such-: as.- bootleggers, !and.· drug· peddlers. ·It , also . 
collaborates with Church organizations to construct:Churches, cremation g'rounds .. Re·cently, 
the Khas). Jaintiic! f?.r~sbytarian (KJP), Synod, :sponso,r~d,by·the,North ·Eastern Council•(NEC), 
.'!(as 0instrumental ·in. b_ringing · non-_conv.entional solar, energy. to ·a few. villages· in .West Khasi 
Hills. The Durbar Shnong is· usually approached to implement other-government• programmes . 
lik_e Adult Literacy and Non-Formal .Education,: P_ublic Djstribution System,; Navodya 
Vidyalayas, etc. · · -, • ;,,., · ,· · .. , ,, _,, · 

. L_eg!sl~tlve _these 1inclu_de rules ~nd r~gulations to·b~ .followed 9y meiiibers of the ".iJlage·such 
.as compulsory participation in community, service, and regulations concerning social conduct: 

' ' " ' ' 

Financial Resources 
, _ • ":; }t ;• :-;-_;,,;· _; • :1., • •• -'., •,. /,It;: • 

The Durbar Shnong has limited funds :v,:hich are generally S!Jlf•generated._•These·include·.the 
imposition of fines, contributions,-duties from households to.meet general expenses.'··.· •· .. , ... · 

• -: 11· •• , :. •/\:', /:~1,l 1;l,,1' ~• ·, ,11!l"'.•-1r,•i I•••:'~ .. ,, J :~: •, ,• • 
Constitutional Bodies ~ :r~· ,l~\1~!:·; ,, .. ,. .. •·t -: ~ , 1·, ,, : , 

. District Counclis , :i,, ., . , , · , : ... , . ·., ,: · ,·. 

The Autonomous District Councils were' constituted' according' to the provisions· or: tne Sixth 
Schedule to the Constitution of India siricJ 1950's. ' . ' 
paragraph 2(i) of. thE!r.~ixth Schedule;provides,that tl]e:cou,ncil shall consists-of' not'more than: 
30, mempers,.of, whom notsnore;than, ~.persgns· shall:b·e,nominated,by.th~,Governor, an,d the, 
rest _shall b~ ele9te91,on Jhe ba_si~, o.f, l,',d~ltc Su(frag~:c·AII. th,e.-political partjes, (National,·or 
Regio_nal),_c:an_p_articipate in th_e elections. A person•n9.t belonging to a_.Sc~eduled,Tribe is notI 
be entitled to;v9t<t> ynl.e.~s-bei!'he is,:a•pern)anent residenl.·tr 1' , :: ,,;;,: ,, ·:a', , ·; .:.'._· , . 

riii~, ·1.,:r••-~;-t1 .. •J\ -~:,·, '.: .. ,r•i·:, .._, ':, ,·r'i 

1,189. 
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• 
Powers and Functions 

;: ·::~ • .'.'...,'"'! '•~; -_ "':.,..iJ ':'i ::\'.:, 

Communications relating •to• ,roads·T and ·terriei!f;. prim·a·ry ·.education; establishment of 
dispensaries; establishment .of ma_rkets which also included the regulation of money-lending 
and trading by non-tribal; cattle_poun9s; fisheries, etc. ,. 

·•1P 

In addition, the 1969 Am~ndment to the 6th Scheaule further empowered ·the State 
Govemments.._to. entrust, the •Autonomous·, District Council's, with: fim'ctiofis :relating·: to: the 
following _ ,,_, , , ·.~·~ :, :<"~r .-:- ~: ... -!·t!•· ~1 ... 

*·Agriculture;,,:, , 
• Animal Husbandry 

: . ,•e:y:. 1~. -.:·1 
; ',.,._ :..· . 

• Community Development Projects 
• Co-operative Societies .. , .,. , : ,, :c I ' . 

• Social.Welfare • . , 
* Village Planning 
-~·Land Reforms and Land Development·.' •.. . '• .· -~ 
~.To•.constitute Village Courts, Subordinate Courts and DistricfCouricil-Courts for- the trial of 
cases of, Scheduled Tribes within·autbnomous,areas.:Hoviever; these·do·not include cases 
·connected.wlthrsecurity relatedimatters: · , •.· ' . ,,,. .,., 

L~gislatl,Powe~s . · .·.' · ~ :' "· .. 
'_.-.. , • - ~. ,,;t 

To make laws and reguiations on.all matters relating to the 

• Customs, traditions and practices of the tribal people; :, .• '"' l'.. 
·:•:t:and·tem.ire'systern; .:1 -···· 1·· ... ··.7~,(.r:, . .,_-, ',-,,··~- 1 ·.-:·1o1i• ... :.._. 

·•Watercourses; . •. : 0 !, i'i •. 
•Forests;. .• .. •; ,._ ~ ··:, .. ·u' ···· 

• .Marriages; · !L-: · · • '. 

• Divorce; · c, :., · -·r -1 _.;t: ,_, ... , • . 

• Inheritance: 
*·Appointment and-succession of'chiefs and,headman, including·an'actir'ig cliief;:· , .,. ·. · ·., 
• ·Trading_.by ,aon-:trib~ls; - ,:.r ", --~-•-1-- • c .; ; 1:-- s.,·. -:~-• ;,.;-.i~ _ ,.,1 ,-,t; .:rf_) ,_-;-,~ , • , - ?S'.li_ ~1 - • 1 :.-- • 

•-·laws relating ;to, establishment: of :town committees ·ana 'villag·e·;·c·ommiitee' for' l9cal 
;idmiriistratiomincluding.village·or.town'pcilice; .•,1 r/ ••.· . r.,s ··>· ,·:.-.::<: _'. c; a,,,.:,<,_ • 
• Toi make.laws relating·to .tlie:establishmen\. of town c6nimittees·can1f village· committee for 
local· administratio~.including. the village or;town:pollc!l: All :sucli' laws wefe;however-silbject to 
the approval of the Governor of tlie1S)ate., c' · ,,,1; :·" 0 rc: ·. :, · .>, · ·! '.V •"'.'.'" ·.,,., , I •,c·. :,c,.·•, 
~.\!:.:-,..-,(. ..,. t•n ld•:·.· ·.;~,1,:-,: _ti.,•', . .:_1·,~r-,•.~.·;•U.:• 'J'--:r·•;•_! · 1 ·~· 

a· financial ~esources 

• '[o· assess a~d ·collect· land revenues· and impbse taxes to'raise fu~ds·- for'.its- administration, 
suchaSfollows-- ----';-,i"!~ •• ~;~, .. ~ · ·· r:·.:•--:.""":,rj~•, .. :,_,.1·_..:-· · \, .... ;h;·· .. -;,: 

• Land revenue 
. • Forest royalty ··--· 

• House tax including local rates . 
".;Sale:of.local:markets;.fishery ponds including cattle ponds .,;;«," 
• Grazing.-tax,including·resid~ntial,toll a1:',,, .. : · ,, , .• , ,-;: ,s.1··• .. :;, · 
• R.oyalty on mineral shared with the State Government on 60/40 basis 
• Motor vehicle tax share with State Government on 60/40 basis 
• Fees for trading license .(TNT). • 

Pllbll_C:Opinlon ,- .. .,;.1 I ·., .. '!r,;:.,, ~;·;,?,..,.. -;,J • -_ .,.['Uc . 1.::,·;~ •. 
-. • • • •• _:.1 of- : i :' V _··', • -i • .... :.-;, ... ' • 

Issues •concerriing·:decentralisation' and. devolution. ·of ·powers 'ih'. thiFcontext, ~as geh'erated 
intense:· politica(aebate ciri',·.the. hi IL state',or- ~eghalaya,;•-:rne·:cru_x- bf the~ matter 'lie's'<irl' the 
demand made by the traditional:lhstltutions·(represerited by.the Feideration•cif'Khasi State) for 
Constitutional ·recognition fo :s_uch self governing' institutions: of:local·polity wtiich •says/in 1oi1e 
memorandum (see References): "The• lr\clusion ·oftlieoKnasl Siates within tHe·framework.of 

.the Indian, Unfon was glaringly.violative of the true and underlying spirit of the Instrument o( 
- ' - . . 
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Accession and was not consistent with the provisions of Section 290-A of the Government of. 
India Act 1935. A remedy of this Constitutional anomaly can be found by. giving due 
recognition and prot.,u;tiqn of the traditional institutions under the Coil~titution of India"). : ' ,'1 

, ~ , ••1 d , .. ','' ;~ ; • .. ,-• ,:l""'/ •• 

The Cqngress Party (Meghalaya) in its Election Manifesto to the Assembly Elections:·_1993, 
clearly sleted th~! Parich~yat Systems was not necessary in Meghalaya. Support was: off_ered 
to the trailitional lngljl\Jtigns for constitutional recognition. The Bharatiya Jamila· Party,(BJP,), 
Peoples Democratic Movement (PDM) also held similar views. 

·' .,•,.;\ ,;- ;.; ·1•·,· '. . _·· ·•r,",,;I • :-,_ ,- . 

On the other hand, the issue has generated controversy between the District Council and 
traditional inslituiiohs, -khereby the very effectiveness and validity of District Council are being 
questioned. 1n· particular, the Federation of Khasi- States (FKS) have strongly opposed the 
Appointment and Succession of Chief and Headman Act, 1959, which thereby condemn-as a 
"draconian piece of legislaii_on" passed by the Khasi ·Jaintia Hills Autonomous District Council 
(KJHADC): --·· ,,, . ' 

I•, t•. • 

The failur~ -of the District Council to purp'ortedly effectively safeguard and develop ·tribal 
interests also provides further- legitimacy t(?·traditional.:bodies for vocalising their demands. ., 
There are many who have reportedly experienced the view that District Council have become _ * 
redundant in the state. For instance, T:H.- Rangad, the then· Home Mini@!,r of the Siate, 
opined that District Councils ,should be dismantled, to be reconstructed along political lines. 
Such.views are also held by thE!-academia, social-workers, etc. In an interview with_ Eastern 
Panorama, lh!l columnist and development worker, Ms. Patricia Mukhim, stated that since 
District Councils had become redundant and that, after statehood, there was no.longer any 
need to retain them. · · 

,It is however obvio_us that the main ·problem confronting local elites representing· traditional 
institutions, with -those oi District Councils, borders on the issues of power ·and financial 
resources. A spokesman for i=K!;l, While denouncing the District Councils as an '.unnecess<!ry 
burden and a w)1ite elephant on \he State exchequer', also asserted that_ dev_elopmental(unds 
should be sent directly to the Durbars. Under the prevailing setup, not only are the,-existing 
powers and functions of the tradilicmal bodies extremely limited, but their access to resource 
allocation is severely poor. . -· • ··_ 

., • \ I ; ~. J -(i 1 

It is obvious that the clemand of traditional institutions•for .constitutional recognition, and 
greater devolution of powers_ ,ind functiohs Qannot.be·overiooked.'·H_ow_ever,_two crucial issues 
·needtobelakenintoconsideratlon:•::,,,,-- -•:; .. ,.··_,, ·!'~,,. _,, · 

•• I:· • .•;1 • • 
In- the first place, t)1ere h~s lo be a proper co-ordination or adjustment between traditional 
practices and usages With ch~nges that have occurred within the Khasl society today. 0These 
Imply specifically to system of el~ction to the Syiem's post, which•is still reserved for m_embers 
belonging only to the_ Syiem family or its legitim·ate b'ranch. ·:, .. : '· ; , , -' • ·:.' : . . - •:: · 

' ; ,I '/ ·, . .J • • 

Secondly, th_e issue on representation needs to be seriously reconsidered, w~ich,-.~till- li!3s 
limited participation of women in the decision making process, ~nd also exclude~.the,non-
tribals of the Slate. , 

Lastly, adequate accountability and transparency of funds generated: shpuld- be .entrusted to 
authoriUes such as the Comptroller'General and Auditbr-Geheral of Acc~unts to ·prevent 
misuse.: ·,.:,i •j, ·,',. .t' ,; :~ ..... ,··. ~, ,··:":(·: .,_ 

; ' 

'' . ~ . 
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OFFICE OF THE·DORBAR HIMA MYLL:IEM, .. 
MAVIS DUNN ROAD, MAWKHAR 
SHILLONG 793001 • 
MEGHALAYA. 
NO. DHM/SC/2001/1 

Af>PENQIX I' 

,, '·-; 

• ' i 

'1 • J • 

' '·' :_Date~: Shillong the 28th Febril~,;y ~061~07-06 
To, 

Your Excellency/Respected Sir, 

Enclosed, please find herewith the Memorandum submitted by the,, Steering 
ct'mmittee, Dorbar Hima Mylliem seeking constitutional recognition and protection of the 
traditional institutions of the Khasi race for the favour of the ,perusing it and exercising your 
good·office to meet tbe•just·and legitimaie demand of the .Khasi People ... 

. . . . ,,,_., ' '. . ' . ' .... 
'· We !reinow,lookingJorward to gelting,positive response. 

JAi HIND 

Yours. Faithfully 

Sd/· 

(H.P .Oflyn Doh ling) 
General Secretary, 
Steering Committee, 

· Dorbar Hlma· Mylliem 
Shillong 

Submitted by 

MEMORANDUM 
SEEKING ·CONSTITUTiONAL 
RECOGNITION AND P;R.OTECTION OF ~ - , 
THE TRADITIONAL INSTITUTIONS OF. 
THE KHASI RACE 

STEERINGCOMMITTEE:·DORBARHIMAMYLUEM· ,. , " .,: 
Mavis Dunn Road : Mawkhar 
Shilloilg-793001 · 

· Me'ghalaya ·: 

I-Historical Perspec11ve · · 

' ' 

If::!, 1. 

s 

For many centuries,' the Khasi Hima had existed as independent principalities with all the 
parameters of sovereign status. Their boundaries were traditionally demarcated by rivers or 
streams or foothills or any other natural markings or pillars. · 

In the gradual evolu'tion of the Khasi Hima, Geography, History and Tradition had worked: as 
powerful mechanisms. The Khasis have consistently cherished and recapitulated .the working• 
of this trinity with a sense of pride. 

According to the Khasi tradition, the institution of the Rangbah Kur has been maintained as the 
oldest institution. With the passage of time and ,due to the pressure of social and occupational 
forces, the Khasi clans were united together to form a village, which resulted in the emergence 
of the institution-·of the Reangbah Shnong. This has been held an elective institution with the 
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male residents forming the electoral college. The progressive nature of the Khasi civil 
organisation had generated the need to unifying the villages and brought them under one 
administrative arrangement of the Khasi Raij ,with the,institution ,of the Syiem Raij as· ihe 
administrative head. In the ultimate and.final stage of the administration formation, the Hima 
was.formed comprising ·ot'the Kha;i Raij.and ottier"independent.areas as constituent units. 
With the' formaiion of the Hima, "the institution of the Syiem was constituted. This institution 
was and is, till now, an elective institution held in deep.respect by tlie Khasi People. - . ' ,· . ' 

The. administrative hierarchy of the Khasi Him a is traditionally governed by .the· 
principle of accountability and transparency with the following traditional pillars: 

First, the institution of the D~rb~r Hima; .• 
Second, the institution cif the Dorbar Synshar Hima; 
Third, the institution of the Dorbar Synshar Raij; 
Fourth, the instituiion of the Dorbar Synshar Shnong; 
Fifth.the population of Khasi residents known as ki khum-ki hajar, r.ecognised by tradition as 
the natural.citizens of the Khasi Hima. · ., · . · _. : 

II-Post Independence Scenario 

India ·becaine"1f;ee and, independen\·on August 15, ,)947. "The independence, of India 
witnessed the incorporation of the Khasi States into, the .Indian Union, ·some willingly, others 
with persuasion and still others with tact and intimiclatioq. The Khasi States had hoped their 
future in the new India would safeguard their interests." 
' . : • ' ' • J - ' ' '• •) '• ' •} l 

;j ' • ' ' ' 

The Constitution of India was inaugurated on,January 26, 11950 · · · ' ·, ,. 
' . - a • • ' , I • ,• • 

' l • • • • 

The inclusion of the Khasi States within the framework of Jhe Indian Union was glaringly 
violative of the true and underlying spirit of the INS:rRUMENT OF ACCESSION and ;vas not 
consistent with the provisions of Section 290-A of the · Government of"lndia Act, ·1935_ A 
remedy of this 'constitutional anomaly' can be found by giving due recognition and protection 
of the traditional )nstitutions tin~er the Con~\itution ,of lndi~. The independence, of India, ·and 
the inauguration of the sovereign . C,onstitution notwitli~tan'ding the most potential" issu_e.s 
confronting and convulsing the mind of the Khasi people have been' ·' ' ·: · · .. 

,· . ' ':.. . . . ' . 
Can there be adequate ,protection of their ,age,old traditipnal customs and usages under the 
c·anst~ution? - · . .. ·. ,. 1 

1 
·~;: ·,, • - ; • • • 

• '.: ,t ' .. ·, • ,,, .• • 

Will the Constitution of India. recognise the unique and distinct status of the traditions 
institutions of the.Khasi? . , ·' , ' ' · · · · · · ·,; ·· 

' • ' I, ' ' 

'_ , ;, Ill ,I , , ' . , i ' I , • 

Giving his reply to the Welcome Address given .to the Viceroy of India on the'3rd October 1933 . 
by the.Khasi .ruling heads, .the Viceroy inter alia said: . · · 

, ,' , , • , 1 /., I , 1 t ~ ! 1 , 

'\ther~· is no ,Pla9e 'wittii~"ciur lhdian 'Empir~ -l-here wider :c1i❖irsity is iound viithin:,a smalie,r 
compass than 1n· the ·uplands of Assam where .the Syierrl and princely house~ 1cif'the Xhasis 
represent, perhaps, the oldest and certain I,:° one of the 'rriosi' interesting ci(the a'ncient tribal 
migrations·. It is proof of the stamina and virility and competence of your people that when 

• • I ' • · , ,., · ,• , • , I , , 
greater empire m the East and the West have throughout the ages come and gone, you still 
maintain in your plea~ant hills ihe freedQrii 'of your' small 'republics b~sed bn 'the ancient.way~ 
and tenets of'your race." ·. · · ' • · · 1 

.,, , ;· • •· 
J I 'I , ',:,'I,, "t 

In the words of Pandit Jaw~harlal Nehru, the first Prime Minister of free ln~ia. "The'Khasis are 
' . 1 ' 

an extremely discipline people, . often· more democratic than most of India .. Without .a 
constitution, they function democratically and carry out the decisions.made by.th!!lr ~lders and 
representatives without exception." ' , ' ·• ., · · 

• •i • -

The much-talked-about issue has been the District Council under the Sixth'Schedule•vis-vls 
the traditional administrative heads of the Khasi Hima, The late Reverend J,J.M. Nichols Roy, 
member of the sovereign Constituent Assembly of India had· experienced' i his• 'Great 

' • ' f, ,, ' . ·-
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Disappointineni' on seeing how the Sixth Sche'oule was not able to 'gemirate "a sense of 
celebration .and ·achievement·in the mind of. the' ~hiisi -Peciple due to the 'glaring deviations 
made by ,forces ·inimical to the Khasi in"terests in. the final stage of drafting it. The late 
Reverend had recorded, with a·sense of prophecy, in.his.MEMORANDUM OF PERSONAL 
VIEWS how the five thousand Khasi women "stormed 'thEd)isfncf Council hall 'while they were 
in session:• 'protiisting.'·against th1f•suspension' of"ihe Syiem of Mylliem arid· how "the 
suspension of the Syiilm ofMylliem ha(! !o be withdrawn'afterwards." . ·· ' 

Soon after India became independent, lhe ·Federation of Khasi States constituted the Khasi 
States Constitution M~king Dofbar. This Consiitution Making Dorbar had urged· upon the· 
Constituent Assembly of India to provide adequate constitutional safeguard as will not 
interfere with and undermine the democratic and traditional institutions of the Khas"i race. 

111,Popular Mandate 

The Dorbar Hima of Him a Mylliem was held December j 2,2000. It was atle[]cfed ~Y the · 
discipline crowd of traditional chiefs, village elders and ki khum '·ki hajar. The main theme· of, 
the Dorbar Hima which had received unanimous endorsement underlined the need TO 
PRESERVE THE AGEOLD 
CUSTOMS AND· USAGES AND THE TRADITIONAL INSTITUTIONS OF THE KHASI RAGE 
AND HOW BEST THEY CAN BE MODIFIED INTHE CONTEXT OF CHANGES WHICH ARE 
TAKING f:'LACE IN Tl;IE KHASI SOCIETY .. The Dorbar" Hima has also given the ma'ndate to 
seek constitutional recognition and protection of the Khasi traditional institutions. · · 

- • I - '• .\' ,, ,, 

As an instance, voices of dissent have been recorded ·about how ttie Khasi traditional chiefs 
have been stripped-off their traditional status by_ the ~PPO_INTMENT AN~ .S.U9C~SSIOJ~! OF 
CHIEF AND HEADMEN ACT, 1959, a draconian piece of legislation passed by the Khasi 
Jaintia Hills Autonomous District Council. . ., . ,.· 

IV-Chosen Alternatives 
' f 

• 
In keep_ing v,ith the. poii~iar endorsement givenJo \he theme of the QORBAR HfMA field _or_i 
Decemb_er. 12, 2000 and the subse~4ent end.ors'ement giver, ,1/Y either K_has)Jliina, 'this· 
MEMORANDUM submitted with due respectlo the corridors of decision~niaking·of the Uniori 
Government places before thfii consideration the following:· .. . : . .• . . ' . . : ... 

fo initiate cc;-nstitutional me,asures· aimiid at restoring-,a~d preserving th~ trad°iii6nal staii~ ~nd 
powers of the traditional institutions by a suitable constitutional amendment; · ~ '' • ' 

. ~ . . . 
That,' the constitutional amendment will 'define the l~gislative, adininis_t;ative 'a~d 'judi~i~I 
jurisdiction of the Khasi traditional chiefs in Dorbar in -accordance with the. customs and 

. usage~ practis~\,f a.n.\1, r~~~-efted bX the Kha,sis si~ce ti~~ immefl)~ri?;I; , •• , , . 

According to tradition, the Rangbah Shnong in borbar ~nd th
0

e ·syie;;, 'Rai/lsanggthai Raij iri 
Dorbar constituted the tra_ditional limbs in the hierarchical organisation of the politico
admi~i~traiivl! :!ly'st~~j_n_d' thec~yiem in Dbrbar "is~ behig recog~fsed 'iis the insiitu\ion 
reprl)s_enti~g the _uniqu~~Jsl'i and disµncJiven!"s.~[ th,e l:(ha~i. '.~ce. . . · . . ··· · -

- - ,-- • •. : • - ' , .. ,. . ' ,1 

(LM.5:Syiem), . :·•.·. (Dr.B.R.l~harlµ~hik ",. ''. : (H;P:Qfly'j,pohling) · 
Syiem of Hiina ~yllieni . ·chai/_inan,' . . . , Gel)eral se·cretary·' . . . . . , ''. · r .. --:. 

Preside ht . · ' " ' •. ~- . 'Drafting Committee Steerin·g C91))°rnittee. :, . , . ,. 
Steering Committee Dorbar Hlma Mylliem Dorbar Hima Mylliem · .. ' --- ., '. · ., · ' 

g~;~~;:i::h~flli!l,".1.- .. - • , ,_, ' ; , .. ·• :t .. , ,,i' . . : 
' ·' ,., ·1 ]. .,_ , . \ ::•.; .-,nl • ,,~• l ,,: ,:••,, .<; 

Shillong :1., . ., . ·. , . 
The 22th February 2001 ' 

Expla!1alc>1y notes: 

Rangbat(Ku~-head of Khasi !:ia'ri;· . : . 
Rangba~ Shnoiig-viilage headrrian; 

::,i-·· rr:, .. _,: .. :. :. ,.·· 't, .. ·· 
' . 

,• ,· ;·, H· .i 1~'l~t: ,• 
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Syierp Raij/Bangth~I 
1
Raij-traditional administrative heads of Khasi commune; 

Raij a commune as a combination of several villages; 
Hima territorial conglom!lration of communes and indep~ndent, villages falli~g._under the 
jurisdiction of administrative heads known as Syiem or Lyngdoh,or Sordar pr_Wahadadar; . _ ' 
Syiem traditional administrative head of the Khasi Hima. The office is•traditiorially occupied, by 
members of the Syiem Clan. ' · ' ' .' .· ·' 
Myntri elected representative of Khasi clan functioning as traditional aids to the· heads·~: 
Kh "H• .. , ' ' as1 1ma; , · · . 1r • , •.. • ,1 
Lyngdoh priestly.clan exercising temporal and/or religious functions; · '· ,- • ' 
Basan elders.exercising administratiye functions; 

! 

Ki kh~m ki hajar, a Khas) administrative termin_ology_ app!icable only to the Khasi residents of ~ 
the Khasi state recognised by tradition-as the natural citizens; · . ·_ . _- · 
Dorbar Hima a popular assembly of the }5hasi Hima and recognised by tradition as the 
highest body in. the administrative ~et up of the Khasi Hima. 
. ', ' ' - . ' . ·: 

Respectfuliy submitted 

His Excellency the -President of India, New Delhi; 
His Excellency the Vice President of India, New Delhi; 
His Excellency Prime Minister of-India, New Delhi; .. · 
The Honourable Speaker of Lok Sabha, New Delhi; , 
His.Excellency Home Minisier of India, New Delhi; •' , , 
Chairman of National Commission for' Review of the Working of the ·constitution; 

: The Honourable Leader cif Opposition·in Parliament, New Delhi; . ' ' " . 
His Excellency the_ Governor of Megh~Iaya, Shillong;· ·' ' · ·_, ,: · 

0

Shri P.A. Sangma.; MP (Lok-Sabha); - . 1 

·stiri. P..R.Kyndiah.; MP (Loi< Sabha); !, 
'Shri. O,L.Nongtdu,' M.P.-(Rajya Sabhaj. ,, ., : i 

- ·- I, 

sdi: "", - ;• · .. · Sd/0· • -· 'I--, 1Sd/-, 

(LM.S.SyiemJ, (Dr.B.R.Kharlukhi), (H.P'.Oflyn Dahling) , 
Syiem of H·ima Mylliein · Chairman, '1 General se'cietary,: , 
& President - ' .. .Drafting Committee ·1, ! '• ',Steering Committee 
Steering Committee Dorbar:Hima MyllierTi' ' ' I Dorbar:Hima Mylliem I 

Dorbat Hima Mylliem 
·,.: ' . . 

'., 
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'APPENDIX JI 

·oFFicE OF THE DORBAR HIMA MYLLIEM 
Mavis Dun'n'Road, Mawkhar '. 
SHILLON.G 793001 
MEGH~LAYA 

~ ,;, ' 

THIRTEl:NTH SCHEDULE 
(Article 244 (3) 

. - . . ,: . , . 
Article 244 (3) .the p1-ovlslons ·of 't~'e T~irteenth 'Schedule appiy to· ihe Ktta§i Himi,(§,' in tl)e • 
state of Meghalaya. · · · · . · . . . · ·· . · · : . 

, •• , • I 

Provisions as to the ~iving of constltilti~nal recogniiion and proiectioh of the customary 
usages and practices and the traditional Institutions of the khasl (s) in accordance -.yith the 
Instrument of Accession and the Annexed Agreement. 

Interpretation In this Scl:!edule, unless the. context ~therwise' requires: · 

Traditional lns)ltutlons means:· 
- • • .! • -- • ; • , ,.... . - ' ' • ; 1 

Dorbar Shnong (village dorbar) presided over by thi! ~~ngbah Shnorig (village ~eadmeri); " 
Dorbar.Raid (commune dorbar) presided.over by the Syiem }'!aid or Lyngaoh.Raid or;Sordar 

, Raid or imgthai Raid or any other traditional designation; . · .. ·, .. ·. ,. · .'. ~ · 
Dorbar Synshar-Hime (State dorbar) presided over by ttie _traditjonal administrative heads 
known variously as Syiem or Lyngdoh or Slrdar or Watiada'f with ihe,MyntrL(s), the Bakhraw 
(s) and the Basan (s) representing their respective.elans or yillages. It ~xercise~ legislative, 
executive and judicial functions; · • 
Dorbar Hlma the apex body In the·admlnistrative set up of the Khasi Hima (s) presided over by 
the 'traditional administrative heads; , 
Hima (a territoriai cori.glomeration of villages and/or communes with. boundaries traditionally 
demarcated by rivers or streams or fool.hills or pillafs): . _-. . . 
Ki Khum ki "i'.iaj~r (the Khasl_populeth:m ollhe'khasl·Hima). . - ,.., .. - · 

B. Steering Committee means the Steering Committee ·of· the 
recognised by the l"ederation of Khasl States. · 

' . 
Dorbar Hima Mylliem duly 

Note The Khasi: administrative heads ,are elective and permanent and in the exercise of their 
functions, they are guidec by the principles of transparency and accountability and the K~asi 
democratic tradition. 

there shall be the Federal counell of the Khasi ,'Hima (s) to b~_'herein~fter referred to as 
Federal Council. . . . . 

The Federal Council shall be composed of: 

The ruling administrative heads of the Khasi Hima_(s); 

Four members to be nominated- hy_.the Dorbar Synshar Hima or Qorbar Hima as the case 
applies from amongst person belonging to ki khum ki hajar subject to future administrative 
arrangement"as the Federal Council may decide; 

Ten members to be ·nominated by the Steering Committee, from amongst its members, for a 
' term of five years. The term is extendable as the Federal co·uncil may decide, The Steering 

Committee shall evolve the modalities for the nomination of members; 
The term-of the nominated .members as specified in. paragraph 2, sub para (A) ·(ii) and (iii) 
shall be ,five years,,subject to recall by the Dorbar Synshar Hima or Dorbar Hima or Steering 
Committee as the sttuation sowarrants. · · 

The· Federal Council s_hall.exerclse legislative, executive and judicial functions and it shall•be 
the custodial and protective· body of the cus.torpary usages i!nd P\actices and \he tradition.al 

' (196 
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institutions, of the Khasi (s) in their several, collective and respective Hima (s), and of ihe 
.traditional rights of the Khasi Hima (s) over land, forest, water and their natural resources and 
excise. · 

The Federal Council shall ,elect any of its members as Chairman to preside over its, meetings. 
II shall frame its own rule of procedure and 'conduct of business. , . , .. ' . " . . 

No ~cts of the Unio'n Parliament or of the 's1aie L~gi~lature or of the Dl~l;icl Cqurici'i shall ap~ly 
t9.,the Khasi fjima (s) without the ponseQI of )~e FederaLCouncil, if such .. acts interfE!re with or 
bring.about changes of the cu'stomery usages and.practices, and the trad!tional·institulions of 
the.Khasi (s), !'iid'the ,tra'ditiqnal right_s of;,"the ~hasi"Hima' (s) over: la

0

nd, forest, water ·and their 
, natural resources and excise. ·, , , . , · , 

' ' - ' . ' -~ . ; . '' . . ' . 
The Fed<iral Council shall maintain its administrative staff under the overall supervision of the 

· Chairman,,ahd it shall frame rules regarding staff emolument.and service coriditions. , 

lhere shall be ihe Federal Fund from• central assistance and other' 'm~des 'o( income 
generation, as the_:~ederal ,Council maY, decide. , . 

The Fede,ra];C,ouncjl sh_all m~ke rule~ and regul,atlon for the control ,and management of the 
Fecl_eral Fund i,n ,ie~Rec\ tjf payme'nt, of'money into",the said fund and withdrawal there fro!ll 
••• ,, ,. ' ' . \ ' • ! .c • . ' ' '. • 

• 't ' ! < 1 •• • ' \ ' • ' . • ' '<L f •- ' ': •• 

Tlie•i=ederal-'Council shall functio~ •~·s· a' trarisiiory !Jody and it shall evolve !,h.~ mec,h~nisms for 
the exercise of its functions during the-transitional period. 

( .. ; ' ), . 
'' ,-,, "] •,_, 

, '' 

' ' 

,/' . 
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APPENDIX - Ill 

Frcim •the Office of: · 
Bah JoM F,;. •Kharshiing, Smit 

,. . ' -. ' 

Meghalay,f'Pladesn Congress Election Manlfesto·Assembly Elec\ion$, 1993. 
' . ' 

Traditional Tribal .Institutions and Powers to Local Authorities: 
~ . ~i- liOr.t.:oU f' . • 

"The State of Meghalaya was exempted from the ·purview of the Panchayat Bill 1992 because 
· there already exist very strong local' institutions of Syiemship, Nokmanship, Laskership and 
--Dolloiship in rural area's. The Central Government decided that tnere is ho need to introduce 

Panchayat Raj System as funcilonlng In other areas. The Congress Party shall take steps for 
strengthening these Traditional Tribal Institutions In lhe State and make efforts to vest them 
with statutory" · . · ·. • ' · · 

Bharatiya Janata Party 

Chapter IV-Political P~licies and Programmes, Article No,: 24; bn 'old AgreemenUinstrunient: 

"The Party shall' pay_ full respect to any or all the old agreements or instrum~nt's s_olemniy 
entered in between the tribal rulers and lhe then Dominion of India Immediately after lridia's. 
Independence· and shall take· appropriate steps in confirmation and fulfilment of the spirit 
enshrin.ed therein;,_ ' . ·. . . •, · · . . 

·,· .1 · ' 

Constitution of the Hill State People's Democratic Party (HSPDP) . 

Article 2. Ki Jingthmu: sub-clause (a) i.s as fol!ows: 

(a) Ban iada ia ki hok ki trai ri ha kaba iadei bad ka khyndew ka shiap, ki khlaw ki btap, bad 
ban pynshlur pynbah ia ka jingtbit babha barim bajah bad ruh ban ialeh ban pynroi pynpar ia ki 
trai ri katkum ka jinglong tynrai jong ki hi. 

Constitution of the United Democratic Party (UDP) 

Article 3. Afms and Objects: s.ub-clause 1 and 4 states as follows: . 
3(1) To secure the rights, justlpe, liberties and progress of the tribal people and for the.ir all 
round development according to their owri genius. · 
3(4) To safe guard and preserve the identity of the tribal people and in particular to protect 
their .interest,. especially in respect of their inalienable rights, to land, forest minerals and such 
other resources germane to their economic development. 

• Manifesto of the People's De_mocratic Movement (PDM): 

6. Traditional Identity 

The indigenous people of the State are living In perpetual fear and cherish great pride at the 
uniqueness of their traditional systems a'nd rights. The party stands committed: . 

To preserve the unique identity of the indigenous people by promoting their democratic 
institutions, customs, culture, languages, values and aspirations. 

·To strengthen the provisions of the Sixth Schedule with regard to the protection' of the 
· . traditional rights of the people over land, forest and minerals, and developrnore.pqwers to the 

Traditional Local Institutions. · 

Ka jinglong tynrai ki riewlum: 

Ki riewlum jong kane ka jylla, kl Im ha ka jingtieng bad 
0

jlngsyier; hynrei ki long pat kiba 
sngewsarong ia ki jinglong tynrai halor ki hol1 la jong. Ka Part ka Kular: 
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' 

I 
• •,, 

I 

' · Bari pynneh p~nsah la ka jlnglong kyrpang jong ki paidbah riewlum· da kaba kynliew is ki 
rukom shynshar paldbah kaba bat tynrai is ki rili ki dustur, ka klien ka thylliej bad ki jingangnud 
jong ki ban pynneh la la ki jong. Ka party ka kwah ban pynkhlaln. bad pyntreika[ll ia ki kyndon 

. kiba dori ha ka sixth schedule kiba iadei ban iada. ia kl hok tynrai jongngl haler ka khyndew ka 
· shi~p; .kl kh.[af ki, btap bad kl m~rpoiJ k~yngew; bact:ruh ~an· a]. bor s_huh shuh shp ki Durbar , . 
·- Hima. · • , . , 

1 1 
• .• i ·,· ·• .1 • , • • 

Nalionali~t C~ngress Party 
. , - .' ; - . ' l . l 

Political Re.solution, 1:'l?i:lh Ea~_t People's Conventio~, Aug_y_st 21, 1999.,Gu""ahati'. 

''The Party shall take appropriate ;teps in confirmation and fulfilment o( a~y ~r old agreements · 
or instruments solemnly entered in between the tribal rulers and the Governmeht of India, 
immediately after India's Independence. The Party shall also, take appn;ipriate legal measures 
to resolve'thi~ long pending is~ue". . . . , , 

Refer'~nces:' 
,, .r, 

• I • • • 
: '••'' F ' 

Gurudas Ops: "Social Change.and Traditional. Tribal .Political· Sys,t~ms ,in Meghalaya" in L.S. 
Gassah (eq.j, P9wer to People in'Meghalaya, New D_elhl, .1998, p. 36, .· •, .. .- .. ,_ , 
Hamlet 'Bareh: "P,olity" •in Jayanta, ·sarka"r' and, B. Dutta, Ray· (,eds;),-_ ,So_ci;,I, and Political 
lnstituiions of the Hill People of North East India, 1990,.-Calcu_tta,.p.,70.fr9m;lbid. ·., . · ·· 
Juanita War: "Par\chayati Raj an9 Traditional Khasi Institutions", in L:S. Gassah (ed.); Power 
to People op,cit. ·• ; , • . ; .. 
•tbid~ ~ , i•: '" I 1 :r :],• t"i • , 

C, Charigsan: "How Effective are Autoromous District Councils''; ir. L.$. Gassah (ed.). Power 
to Peop_le op.cit. , •. · 
8, Dutta:Ray: "Th~ Seventy Third Amendment Act, 19~.2 arid the State ofMeghalay_a:'; in,LS. 
Gassah (ed.), Power to People op.cit. 

,Ibid.· · _.; .. 
,Ibid;: ' ' .1:·: .•·:o' 
C. Changsan: op.cit. - ~. , . . . ', :t , ·: '1 ,: • 

_,. ,_ _ . , .1 • • r ·,~ ,.. , ~ , , - , 
ME\morandum submitted· by the Steering Committee,. Durbar l;jima Mylliem '\o'-,lhe.,Union 

, Government, dt 28th February 2001 (Appendix-I). : . _·.: . ' , 1. , · J' • 
Ibid. See also Report submitted by the Steering Com_mittee (Apperidix-11)'... . , !; ". ·, . , 
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MANIPUR 

' ' 
· ,Traditional Institutions . . · l · · 
. 3.1 Pani:hay~ts .have ~xisted in Mani~ur for' Ion~: H~wever', these .ere co~fined only in 
the valley districts and Jiribam·Sub-dlvisio.n. ln'the hill districts, there Were village auttiorities 
almost similar to village Panchayats. The hill districts were ·dominate~ mainly by the' tribal 
people, who formed 32.5 percent of the total population of Manipur in 1971. These tribal 
villages were administered by village councils consisting of Khunbu,I luplakpa and other 
village elders headed by Khullakpa, the village headman. These councils settled al! dispu)es of 
·a civil, .criminal, religlous·and social nature. Under the·Manipur State Courts Act, '1947, such 
village institutions were conferred with powers of the lowest court for admmistration of justice 
in•ciimina,I and·ci~il cases. . , . . .· . . . . l . , . 
3,2 In the hill districts, the chiefs are represented as the ex,officio ctiairman. of the Village 
Authority Systems (VAS), Elected members of the VAS are also included within the Block 
Development Committees (BOC), but with the Panchayat Samltis in the v~lley, these,[!DCs do 

· not have regular offices or, establishments. . •. . · . \' .. · • : . 

3,3 District Autonomous Councils are In·existence in tne hill areas of Manipur. These have 
few real powers: ·they-have several regulatory powers subject to state' control. In the exercise 
of developmental functions, they are at the mercy of the State Government. Since their 

' ,1 • 
incomes are unstable: they become more dependent on the State. Government. 

3.4 With the exce~tion of the ~ill aieas (tr;bal dominated), cantonmtt area5, municipal 
· areas and notified areas, the Panchayat System has been introduced in rvihnipur since 196□: . . . I 

I 
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George Mathew ~.):·Status of Panchayati Raj in the States of India I~ .1994, New Delhi, . 
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MIZORAM 

. 'I ' 

·'' ' ' : . 
5.1 · Traditional Mizo polity was u,nder an authoritariari system of,chleflalnship. The chief of. 
th~ village-was the supreme administrative head·. whose word_ was law w\thin the limits of 
territory. l'l~qcession to the post ofchleftainship was on a hereditary base, •. 

. . '. 

Powers and Functi_ons 

5.2 ·· . As protectors of village life and pn?perty, the en(ir~·vlllage land ~eJonged to,the chief 
who afcor~ingly_ \fistributed jhum land (I arid under slash an9 burn cultivation) to villagers. Jhe 
chiefs•, als_o a<lri:iinlstered justice accordjng to custo!lJary Mizo laws. They saved m~n from 
rev~nge-~ricl_ took. them under, their protection. Regardi_ng fina~clal _r~sources, the chiefs, were 
entitled _to \ribute from the vlll,iges, _and_ rpyalty ,from natutal resources . .withifl .his territory. ·This 
traditional system of village administration under the system of chieJtainship was abolished in 
1954 by the Mizo District. Council, under the Lushai Hills :Districts· 'Ai;quisition of Chiefs. Rights 
Act, 1954, and replaced by the Village Councils. · .... , :· 

5.3 The initiative to atJOlish,'·chieftainship :in Mizor~n\. came.Iron;! the .~merging .. ~ducated 
elites. •The disillusionment- of th~ people with the system' of. ~hieflain~hlp can ,b,e gauge9 frorT] 
the results of the village council elections. For .instance: in 1960, the· United Mlzo Freedom 
organization (UMFOJ, pro-chief party captured only 83. seats while the' anti-Chjei-Mizo, Union·' 
won 280 seats. The same trend continued in the 1963 and 1971 ·elections, where· the.Ul,.fFO's . 
support base furt_her dl'{lndled. ; , , 

5.4 ,, The lvlizo ·.p1Jtri~t' Cou~cll cont[nyed[''.until_ 1·~72,i~hen i(~a~·- repl~ced' )i;t'i~e;'. 
~eglslative Assembly; However, the Pawi. Lakher,,and Chakma Autonomous ,District-councils 
continue to-exist but the first two have been 'renamed.as 'ih'ei Lai ahd Mara·. Tliese:.three 

· Councils fall unde·r-the provisions of the Sixth Schedule ofti1e Constitution.-. .. . . . ,' . . 

Structure, Composition 
(LAPC): ·, 

and Representation -~f the·- lal 'Aut~~ci~~u1 Disirlci <::oun.~11 
..: ' ' ,,·-

.. ·i;. . .!: . ' .. , • ., ... .'. ·: ' . '.,.' ' ,J, ,~ 

5.5 Tl]e, council ha~ ·a_n executive committee-,qop_sisting .~.f \he C_hief ,E;~ecutive. r-,,embef 
and .the, Executive M~mber. The Chief, Ex~cytive Memb_!![.. is ~lect~.d by, ll)erpbers of the 
council, while .Executive Members_ are-appointed_ by. the ,GP,yl)rnor,qn'.'_t~_e [<:,COm[n.endati9~.of,, 
the Chief Executive Member. In addition, there Is ·a .deputy chairman,. who, is .elected,by, 
Counc·11.members.·. ·,, · · · · ·' . .,, · .... • ·· · ,,...... · , .. : .. ·, 

• '•., , !~,1r·l'Jo ,;._ •~i. ! :. ::' • I •. ' •• ·' • , 

, ' ~ . • . '.,-;,... ~~.'r• 1!"J1. fl), ~::• l ' (-
5,6 ,The power and functions of the District Council include executive powers such as the: 
construction or management of primary schools, dis'pensaries, ina'rkets'..:~attle-ponds, ferriei.': 
roads and road transport. · · · · "; · •. ··, · .. · ,' · .. .. · .. 

Legis_latlve powers , .. j .' , , -.: .. ,_ , 
• . . • •· ' • - , : r· ' .. : • . . ' 

5.7 ;Th!! ~DC has po,w.ers to make laws._with. respect to the following· i.e., allotment, 
occupation, use and setting apart of land; management of any forest.that was not reserved;_, 

. use of canal or water ways for purposes o(agriculture, regulation of the pra'c'tice'. of jh_um or'. · 
other form~ _of shifting c,ultivi'tion, es\ablishment of ,village ~r,-town. comniittee,' ,?,ny'niatter 

· relating to village or. town police public health, Sanitation, appointment.or succession of chiefs 
or head[llan: inheritance. of property, marriage !Ind ,divorce, power to' control mo9e~ ).ending , 
and trading among non-tribals. 

Fi_nanclal 

5.8 ·_ The Sixth Sched~le had entrusted the District Councils with ·the respons'ibiiity of 
constituting a district fund and also making rules for the management of this .fund_: Its internal· 
resources are, however, limited, and it depended mostly or goiternment,grants for running .its 

. administration. For example, the total internal revenue. generated during the :perioa .. 1972-1980 
constituted only 3 percent of the toial income. . . ' . . .,,, ' . 
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Vlllagil'Counclls 

5.9 With the coming Into being of the Mizoram Assembly, the Village'. Councils were' 
placed under the Local Administration, Town Planning and Housing Department. The Councils 
comprised of 5 to 11 members depending ·upon the size of the .village!· TwcHhirds of the 
members were to be elected on the basis of adult franchise and,·cine-thircl were-. to be 
nominated by its·executive committee. The term of a village Cou·ncil was three years. 

Powers and Functions . - , · • r . · 
5.10 co·n~tniction .and repair of footpaths, -r~ads: b~i;ges, play~rou·ndt ·community halls, 
school buildings ·(mostly repairs): allotting land for jhumming, to enforce"publicwork; judicial -
a village court consisting of not- les_s than there members appointed by \the village· Council 
which followed· the customary laws for. scheduled tribes to try cases· involving petty offences. 
Criminal cases were rarely tried. The ·village council did not look after ele1mentary education, 
public libraries, recreation ga_mes, regulation o,f market places and public ettert~in,m~nt: ' 

Financial Resources 1 · · " 

5.11 The ra'sources of the Village Councils are extremely limited, and they depend on 
financial grants from the government. 

Public Opinion 

5.12· Qecentralisation of power as per the provisions of the 73rd Constituiion Amendment 
Act has received a favourable response from the people of Mizoram. The!keen interest of the 
State Government for implementing these provisions was seen as early are 1995, when the 
Department of Personnel, Administrative Reforms wing constitute'd the Adlninistrative Reforms 
commission to study tlie Implication of tlie· 73rd and 7 4th Constitution 'Ariiendment Acts, and 
explore the possibilities of harmonious implementation in context of_the st~te. All other political 
parties and village council activists also agreed to ,\he applicabi_lity of the Act. 1 . . , - I 
5.13 A voice of dissent was raised by the Mizo students union, which was-reluctant to 
accept the implementation of Panchayati Raj institutions in_ the State. I The stude~ts also 
wanted a revival of the District Council system·. Their'argument revolves /~·round three crucial 
issues, i.e:, that the District Councils would" provide greater accesi to developmental 
functions, greater devolution of financial powers, protection of tribal interests: The·exaniple of 
Karbl Anglong District Council which has 30 departmerts (development~! functions)_ is cited. 
Similarly. in the absence of_ a State Finance Commission, it is argued that District Councils 
coukl ,;,;~ funds without interference from local poliiicians. PRls, do not have judicial functions, 
wha,oia:; District Councils nave various courts to try cases under custon\ary laws and lastly, 
introduction of PRls wouici grant reservaiion of seats for non°tribals. · fl . II , -
5.14 It is, however, important ·to remember here that these issues i\ei conflict situations
between traditional vis--vis constitutional bodies of local polity, ha~ not assumed the 
magnitude it has reached in Meghalaya. For example, a majority of the Mlzo students in North , 
Eastern Hill University a~e· not even aware of the 73rd Amendment Act. What can be sensed, i 
however, is growing disillusionment with the working of the village council~ ~hiclJ, it is claimed, i' 
have not·onlyofailed to ·protect tribal Interests; misappropriated developmental funds, but are 
also marginalised by members of the state legislature and influential p~liticians and district-· 
level officials. " ' j · _, 

5.-15 Research on the LADC itself showed •that between 1972-1982 · the District Council 
spent 44.5 per cent of its total income on general administration and dnly-14.6 per cent on 

developmental activities. ... • . • · . _ . , .. II .' :·_ . _ 
5.16 The progressive thinking among the MIzo people Is evident ·from two, developments 
which are clied here, In the first place, chieftainship was aoolished as !early as 1954, which· 
ca·me through a consistent and united effect of the Mizo elites themselves: Secona1y, Mizoram -
?rovlde a model example of a state which'•has successfully adapted and modified tribal 
9ustoms and usages to· suit changes In the modern set up.2 i 

1202· 



,, 
' .. 
. 1 

, ' 

' I 
ii 

ii 

i ,, 
I· 

/: 

I 
l 
1. 

5'.17 · However, an important issue which needs to be seriously considered, before the 
implementation of PRls Is the precise role of the village council arid whether it should be. 
retaine'd or abolished. The state Administrative Reforms Commission· contemplated 'the 
retention of the powers of the·· present village council and at the same tirfle given the powers 

' and 'privileges under the 73rd Ccinstitutio'rial Amendment. This niay•lmply modifications :of 
some laws and rules now In force:· , ··.I ,_' - ' '· · · ... '' , ' ", , 

' .... ' J ·: )1 ; .• ::- ··.•. l' ::: , 'I,-,·.·' 
- - ·,1. •I.• ...... t 

References 
' ' ' 

C.G. Verghese: A History of the Mizos, Vol. 1, New Delhi, 1997, p. 38. Also see Suhas 
Chatterjee, "History of Mizo-Eccinomy",'in Proceedings.of North,East India History Associatiory; 

· 1993 · - -. ' · - ' · ,- • 
• • • '. ' • ' .. • _1 ' ' 

Ibid: Also, see, Sipra Seri, Tribes of Mizoram "Description; Ethnolo'gy, arid Bibliography, 'New 
Delhi,.1992, p. 1. ' ' " '-• 
C.G. Verghese: op.cit. , . . , . 
George Mathew (ed.): S.tatus·of Panchayati Raj in the States of India, 1994, New Delhi, 1995, 
Institute of Soda! Sciences;p.147, -, · ·, · - · ,, . ' ·.. ·, -·.- .. '· ;, ,, • • ' 
Ibid., p; 149. . . - - •. . ; ~. - l, ,i I· . :,·· ~ 1 . 

B. ·Lalthankiriia:' "Evolution of the Pawi Autonomous 0istrict Council (1'972-82) A Historical 
Analysis", Unpulilished M.Phil Dissertation, NEHU, Shillong, 1996, p.' 66. 
Ibid,, pp. 147-148. ,: .. •::I 
8, Lalthankim_a: op.cit., pp, 73-74. 
George Mathew.(ed.):-cip.cit. · · · 
Ibid'.; p.--149.,- . ,. r I _ , 

'Miioram Adniinistrative-Refonms Commissioners·Draft Report/Recomrrienaations on the 73rd 
and 7 4th Constitutional Amenament Act, 1992, Chapter IV. . ,, · ·; - . 
R.N. Prasad: "Constitution' (Seventy Third) Amendment Act 1992. Relating to Panchayats", 
Paper presented in Workshop on Panchayats, held at Administrativ_e Staff College, Jan ,9-1,1, 
1007. · 
Panchayati Raj leli Sixth• Schedule (Autonomous' District• Council);. ·<-Published by MZP 
Gene'ral, Headquarter~."Aizawl, pp, 28-30.--• - - •· · ,·1 .:, ' ··"·'. ". · -. '. ·· . 

· Ge·orge Mathew (ed,):'Status of Panchayati Raj ln•the! States:and, Un!on. forritories 9f India, 
2000, New Delhi,_2001l:' r·~ . . I : i Ii ! ,,' ,jl ,, ' • 1\._ • r~ 

Notes· · • - · · · . , 
1 A d~aft Bill was eve~ pre'parea but by the time !(reached the Select'Cornmittee· of the Stat~ 
Assembly, the life of the. leglslature·expired and the p/oposal lapsed. lt-tias ni>t°been revived. , 
2 However, lack' of extensive pubiic knowledge about the 73rd 'Amendment Act· does not 
neces~arily mean, ttiatltliis 'debate aoes 'not have much significan,ce 'cit ihere is_ little interesfiri 
the relevant issues. Indeed, field research and extensive interviews· with' a· wide cross'secti6n 
o(Mlzo public leaders in July 2001 indicated a growing demand·:1or'!the,implementation of 
relevant "provisions" oi ihe 73rd ana 7 4th Amendment~ ana the. ng~cl for ·~n Intermediary tier 
of self-governance. See,maln Consultation Paper for details, .' ·· ;; · -

, 
'., 

. ' .. 

I 1'., 

I' 

1203 

' ',,\ 

,,,•;. 
,, 



./ 

_NAGALAND 

Traditional Institutions 
~ . ~ 

6.1 - There are 16 tribes In Nagaland, each occupying a distinct area. Each tribe tends.to 
treat itself virtually as a race apart. As a rule all viliages are niono-tribal, though there has. of 
late been certain changes, especially in the ·foothills bordering Assam.· Thei traditional system · 
of Naga polity therefore varies from autocracy (Konyaks), gerontocracy (Atis;Tangkhuls)·and 
democracy (Angamis, Chakesangs, Rengmas, Macs). Amongst the Semas.I the position of the 

. chief is a little less arbitrary.then among the Kqnyak, but Is nevertheless•highly autocratic_-· 
. ' . -._, - ' ' .' ' ' ' . . . . •, ·j 
6,2,,, ,In ·a village consisting as a rule of.·PSRPle "cit_ ·one pa_rticular· iiibe, but .belongirg to 
different exogamous clans, the supreme decision - making boay was the council of elders and· 
leaders, with each member representing a clan.,.The tenure of a council varied from tribe to 
tribe, but two broad_patterns,were discernible. , · ' \ . 

6.3 · Ttie most widespread one was the one-in: w,hich the clan replaced its ·representative 
following his demise or on his reaching the age, of about sixty years or so·, or when the- clan 
families. came to the conclusion that· their representative was incapable of discharging his 
duties. In the second system, the council'~ad a fixed·,tenure In 30 years and}ill,m~,mb_ers were 
replaced at the same lime. There was .. yet another system, where each vi_llage "".~s governed 
by a hereditary chief, who owned all land and parcelled it out to families for cultivation .... 

6.4 Amongst the Angamis, the policy formulatio~ and.impl~,;,en;;tion i;;Jmore ·democratic, 
the village chief is only a prim a inter pares. Though he is chosen for his wealth, physical 
prowess and skill in diplomacy, the authority exercised by the chief is very nominal. For all 
important decisions, the villagers usually-assemble and. lake a collective decision. 

c~·nstltuti~~al B~~(~s ' , · . . . · . . · ' : . 1 
6.5: After the'formation,of the State··of. Nagaland.:in 1.963,'these traditional village councils 
were restructured and replaced by village, Area ·and'Regional Council und~r the _village,.Area 
and Regional Council Act. In general, the village,councils hadthe-folloV-(ing,duties ,- to fun9ti_on 
as the highest court in the -village, to function as the custodian and •n\anager. of viJl.age 
co:nmon pr~pertr and to !~_nction as th~ l'.""r council of.the_village. _ _ J . __ . 
6.6 At the viUage levei°the member~ were to,,be chosen by.their.re_spect!~e clans. The size 
of th~ village, council wa~ to .. be determined according to the _customs of t~e yillage. T,he supra
village councils i.e. the Area and Regional Councils, were,much-more intimately link~d with /he 
next lo~er .lel(el. In 1978, a new act wa~ passed which ·did away with. the1;.(egio_nal councils, 
while th~ duties and powers of the villag~ councils were. more elaborately defined ~ including 
tliat o( constituting a village Development Board. l,n 19_80 statutory rules w~rp promulgated to 
cover the-latter also. In i 990, the Act was amended .. to do away. with the area councils leaving 
only the.village-councils: · · , · ·· ' . · ', , , ,.· ··-., _ ;, _··. • . ' 

• • ~ 1 

Village Councils.- Representation and Composition 

' 6. 7 The members of village council are chosen by the villagers iri, ?Ccordapce with 
customary practices arid usages for a period of five years. The names ofl the mempers are 
then submitted to the government through ihe Extra Assistant Commissioner/Sub-Divisional 
Officer (civil) for formal approval. The elected members choose ·a §hajrma/i 'and a secretary, 
from among the nien, who are assigned with certain duties and resppnslbilitie~. pifferent c_lans 
are represented in the village council and existing rural institutions. 

Powers and Duties 

6.8 The powers and duties of the Village Cou~cils are: 

' 
·(a) 'l"o formulate village development scher,;es, to §Yp,ervise p,rop~r mai~l§nanqe of 

water supply, roads, forests, education, etc. r · , - _. I 
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(b) To help .. government agencies in carrying.out developmental council in village, pr_ 
an'its own initiative. This is carried out through· the \tillage Development Boards. 

(c) To initiative preventi~e measures on outbreaks'of epidemics 
_{d) To administer justice according to customarY, law,s and.usages . 

. -~ ..,..,(e) ·To act-as a supportive agent of. the governmentjri villa·getadministraUon, including 
\ , ! _r.,~_~:m'aiiiteni;lr'lC8 Or~1_a~ ~[ld ord~r. , . :. :,: ~;.: ...... ~ --.; ' ; : ~ . ' · . 
. : · -:, (f) ·,To handle all aspects.of _application,arid recejpts of {unds for th}! village 
•,·• . (g) To constit~te a Village'Development,Board I,. _ : .. ·· · 

• !' - ' . i 

VIiiage DevelopmentBoard S_tructui~ . ,,· _ :. .- , 

6.9 Members of ih~ ~Illa~~ D~v~lopm~nt Bo~rd (;D~) to'b~ c~~~~n by th'e vii;~ge ~ci~n;ii 
could· include·.- (a) .members _of the. vill11ge council or non-membe(s (b) \hose wh_o are ineligibJe., 
to be chosen in theVillage-Council (VG) by virtue o_f age or tradition and custom (c) the qeputy", 
commissioner ,of the district 'l,'.as the ex-officio ,ctiajr,-person ·of all ~DBs: in his districl.(q)·Al 
Jeast one women was to be a me_mber.pf the VQ.B. (e):gov_~rnment ~ervan_ts c9u_ld ._be chosen 
as members of the board with permission of the government. The tenure of the members was· 
three years unless decided otherwise by the village council. The VDBs cannot be dissolved by • . . . i ._/ ., . • 

the State. ,, .. : - .. ·.•, ..... , .. :.• .. -,: .. ~ ,.· 
' ~·. j • • - \ - . 

Functions ·, .. ' r :· .. ,_ 

, ..... ,- ·. ",· .,,.,._),,. ,. ;, ·:~•- ::-.! :. - ' ..,. '1 • ' ' ., 

6.10 The VDBs were entrusted with a number of developmental activities.in coordinatlon 
with the Block Development officers. A number. of state development prograri,'mes are also 
coordinated with-the VDB such as_ IJ~.Q.P., TRYSE¥, D\'.V_qRA ~~.d ~RY. : . , , . 
UnderJhe model list,.scheine,-the village wa,s ,a~ked to cho_ose_ fro,m,_a,list c?ntaining only 
infrastructure.items, but,over .the, past,decade this pattern .has been undergoing a.charige to 
inc.lude production oriented

0

items.within its scope. . ' .. .. ' . ;', _. . _ / 
• "1 • ·~ ~. : 1• I· , , . _ 

6.11 for example, .schemes _undertaken in Ko~i_ma Blqck f_[om this ,list,are cited bel~y;: 
•,': --
' ❖-: Eclucatio~ - C0°nst;uction,' extension and improvement of, schoofbuilding. 
;:, Agricultu're - cash c~op cultivation, communiiy orchard;· kitch~n garde~. . 
❖ Animal husbandry - poultry form, piggery, goat-and cattle rearing 
❖ Construction of.public wells · · ' 

r · •:: Cpnstruc\ion-of footsteps. '., , . 

' . 

❖ Construction of latrines . ,, , 
❖ Small scale iildL1strx - c?nstru.ctionlprocur~rnen!. of (ice mills,- W~_~ving ,u,riit~,.-bis9uit_ 

factory,,charcoal,production.untt -. , ,· · ,.', , .. , . 
❖ Construction of community granary/purchase of paddy · ' " 
❖ Social fo\es_try · , -, , . 
❖ Rural elE!Ctrific~~ion·.~ .\'. ..- · _ .• , 

1 
,. • 

❖ Construction· of community fishery pond . , 
❖ Construction, of._r1,sting ~hed,- market shed, .w~~e~, ~el\ar~ ,?en)r,e,,,;eonimupiiy hall.', 

approach road, community shop, community building outs1d~. village •. _ · . " 
❖ Purchase of r1ini_-qus., , •,:• , 1 • ., 

1 (' / • 

Flrianclal Resources 
< ' ; • • ' ' • •." ~ • • ' ' f' • I , _• •' • 

6.12 The vpB is the recipient of two forms of grants from t~e ~!~le :Pl~p fµnds: (a). a on~
time grant equal to Uie amo~nt of com111O.n fu_nd which the VDBs ,9an, ipv,est:in,fixed deposits in 
a bank, called: a match_ing Igrant,, this Jund ·also had \o' be invest1i'.ci, in ~xed deposits, thµs 
rnabling ,the VDB to dra.w fro~ t~e, ba~ks,_ either, for f_OITi[!lUnityt[use or fC? give to needy 
ind1vIduals. (b) An annual recurring grant-Jn-a1d for executing developmental schemes chosen 
by the VDB out of a list of model schemes. Qne,fourth of this grant was reserved for schemes 
chosen by women of the village. The total of the fixed deposits of the VDBs in the state stood 
at Rs. 700 lakhs. . . I . 



1.::1 • • • ·,... • • • -· _, , ., ,. , • - . · .,. • • , • I _ , _, . 
The VD,B i~ also free to rec.eive funds:fr~m._sp_urces other_lhan the state exI~9uer, 

Public Opinion :· · · · · ' ' · · . ;· • . · 

6: 13·" ;In the· state of N·agala~d;'traditiomil ~olilicai~ysteins have ~een · ccommoda;ed and 
amalgamated with the provisions under the constituticirial status accord.ed /to·the ·state. Many 
still'question ihe very creation' of'the state in' 1963;,saying tharthis wa1H1 kl]ee-jerl<'reaction by 
the Centre to a broader demand. Yet, this· lias~not'prevented,a, reasonable turnout at most 
elections to the state assembly. Yet, a sense of ownership of the system is still missing in 
many parts of the stale although there is also a growing feeling·thal, after]nearly 50 years •of· 
struggle and bloodshed, there is a need for realism in the political context. . 

6: ;i ;~-e confl;ct be~:~n tr:~itio~al ;lite~:ado·~~ing a re~;v~Us; ·staiid, nd t~ose deviating , 
froni it ooes not arise' because "<:>f. "the -'issues. 'cited above. The •-issues concerning' 
decentralizaiion ana devolution 'of power and'responsibilities,,has lhereiore·riot generated the 
for~ of deb_ale as -~~en_ in _other 'stales, pariiduiarly rvleghalaya.. -I . 

6.15 The public to a large extent is passive to such· issues, ·but tn!s passivity h~s to 
understood in the background of Insurgency, inter-tribe clashes, years o1i torture and abuse. 
from the army and even insurgent groups themselves. Along with it arises the question of 
comp'ulsory donation of money to the militan\s, which the latter define as ta'xes for their cause, 
II i,s ,in fact an o. pen secret.that 25-30 per cent of village. deve. lopment fund.J' are earmarke.d for 
suc,h insurgent groups. ' ' · ·· · · ' · · ' · · - ·, · 

• ' ,. ,. l ' , • • . • ., • • • • :: ~, ,. • 

6.16 However, amongst Naga scholars, poiilical thinkers'.and planners', there has been an 
atiempi. 16· cmi~uss the' pos~ibilities of restructuring such units of local i polity .. The primary· 
motivation for such a move 'has been the ineffectiveness of:VDBs,-"which 'h$s actually exposed 
the hollowness of claims of rural ·development and has failed'•t6 solve,lthe' socio-economic 
·problems. of the people. In this context, the m,osl important stumbling block for proper 
development is alluded to the inappropriate'ness of the present system'. 'of state ·sponsored 
elections, which is marred by rigging and squandering of money and viol~nce. It is therefore 
believed that a local restructuring of existing socio'.political structure requiTTes urgent attention. . ' . . '' . , 
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·-_,';~ditlcinal lnstltuil~ns 
I - TRIPURA 

7 .1 Like other hill tribes of the -North-Eastern states, 'the traditional system of local 
chieftains in Tripura is based on their social customs and cultures arid to attend to their day-to
day needs and for arbitration of local disputes. The Reangs have .a three-tier system with the 
supreme .traditional council at the apex and village council at the bottom._ In between, there is 
the'zonaf office.Such systems·of traditio•nai'polity do exist but in most areas ihey hav,e, become 
almost defunct. · · · 

Constitutional Bodies 

. .) .' . :·-· . . ' . . ~. 
Pan,chayat Raj l11stltutIons 

- I : . ' ' . . ' 
. . . . .. ' .. , . ' . . ' . 
7.2 Tripura was the first state in the North-Eastern Regiori to adopt (with modifications) 

, _ the United provinces Panchayat,Raj Act 1947. The Tripura Panchayati,Raj Rules.1961, called 
· for a single~_tier system of Self G,overnment Ga'on ·sabha and Nyaya ~arichayatThe, Ny~ya 

Pa~chayat over looked judicial functions. Urider,the Tripura Panchayat Act of 1983, the Nyaya 
Panchayat was abolished and Gaon· Sabhas replaced by Gaon Panchayat. . , . , ; . . . ' ; 

' I 
7.3 The strength of a Gaon. Panchayat varied .from 7-15: depending ·upo_n the total 
'population of the Gaon rriemners of the,Gaon Panchayat w'ere.to be.elected through secret 

. 'b_aub,t a~q ·p~litical parties were{ permitted' to 'particip;i:te; in tt,~ ele'~tioris. ;Th.e_ tenure of Gaon 
-.. Panchayat was fixed for 5'.years. The Pradhan and upa-pradhan1were to be elected ·from the 

'lllemhers:- · · ' · · · :; ;'. ' , ·, ·, · '1 

;; ' . ' ' ,; i:·' : ; • 

,P_or-,.~r~,arid.'F,u~c!i?n_s ,._ •,·, ·. l,•::::\ ,. 
1 

•• 

) '.. ,, - - . ' . - ' ' . . . -• ' . . 
'7;4''' . · The a·ct ·or 1983, assigned a· wider range of functions to the G'acin Panchayat They 
were entrusted with the State Government programmes and schemes, including an innovative 
sctieme· called the state rural employment programme .. :lts purpose.was to help the landless 
lab6ureis and the .poorest· sections, whose' lde'ntificaiion. lists :,:Vere- maintained by the 
Paiichayat. This was' an omnibu·s Act which empowJred the.'panchayat to look after an array 

- of' i~nctions inci~ding the following: - . ' ' - ' ' ' - . . 
I 
\ 

construction and mairlte'nance of ,public streets, ponds, ,wells,-tanks,, fairs, markets, 
' 1• ' •• , . • • -· p ., • ' • -

cremation grounds, registr'!ition : of ,births, ~nd, deatl)s:' marriages, prevention of 
diseases (epidemics),- maternity 'and. child·: weilare; d~velopment of agriculture, 

. . . commerce, corporation and industry; other responsi~ilities. includ~d .the planting. and 
" 'rriaintenance of roadside trees,•libraiy schools, hospitals, gymnasiums, playground, 
.. reliM to the des.titJte'and sick:preservation and i!"priive"rrie~\.of-public he;ilth, _gen~ral 

care of livestock ·ana Lpreservation and goodwill and' h_armonious relations among 
various communities. : It alsc was authorised to act as a channel through which 

. governmeni'a'ssistand~ niay reach 'the. villages.:': ·: ; :; • • ; ' .. 
' ,~l , ,j I I! , - ,. I ;, , • ,1_

1
, 1 I , 

I • • • _ , • ,-, , _ ~ - ' ,•,. ' , ,' • :> ' ... 1 '. • • 

7.5, The Panchay?ts iii,.Tripµra had c_ontrdl ove.r ,streets, waterways .and other,.public 
places; it could acquire; own; improve, maintain .and disp'cise khas .lands' and □the~ properties, 
to own and establish public' ·[nstitutions, 'to impose.' certain iax'es,. to undertake profitable 

· business, to lodge genuine complaints against government employees, to impose penalty on 
Gaon Panchayat mem'qers,._to appoint, punish and discharge stati,: -- · · 

Financial Resources 

7.6- Each Gaon Panchayat can derive income 
0

from fees, tax, loans, grants and gilts. 
These lees and taxes can be imposed on domestication and

1
sale 

0

0! animals, simple vehicles, 
·, Octroi, fairs, festivals, entertainment, slaughter houses; trade, profession, supply of water, 

l,atrines drains etc. However, financial grants remains . the biggest component of the 
-Parichayats revenue receipts grants in kind are also provided. · 

' ,· 

' . 

7. 7 After the Co_nstitution 73rd Amendment Act wa·s bro~ght in the Tripura Panchayat Act 
of 1993, provided for a three-tier Panchayati Raj structure with Gaon Panchayat at the village 
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• · · level,-Panchayat Samitl at t~e block level an~ Zilla Parishad at t~e dlstricj l~v~I, This,Act does 
not cover those areas of the State which are un<ter the provisions of the Sixtti ·Scheduie which 
constitute "Z5 per cent of the state's total geographical area. 

. . . . ' . ~ ' 

. • Di_strict Councils (1982) 

7.8 · The Tribal- Areas Autonomous pisfrict Council (TTAADC) was ·constituted _under the 
Sixth. Schedule of tt\e constitution. · · . . . . . "· ' - ·. _ 

Powers and.Functions 

7,9 The TTAADC has its own rules, regulations for performing ac_tiv(t!es_wit~in its domain. ./ 
These include, settling private disputes, administrative - market,· wat~r supply," footpath, 
judicial - murder, theft _and divorce. . · · . . ,J · 

, " ,, • , t I 1 ' 

' . . I I ' . 
7.10 The TTAADC passed a resolution iri September 1991 seeklng_th,~ enforcement ofme 
Inner Line Permit System. In 1997, a bill was passed to set up_ots own police force. 

' . i, . .. • l 

Public Opinion 

7.11 In Tripura, public debates concerning'"decehtralisation' and_ devolu ion of power do. not 
. revolve. around ihe tradit_ionaf ~is-a-vi~ c9nsiitu,tional. bod!es of polity. 1~1 the first pla9~: 'the 
traditional system of loc!'I: "polity does· not_ acquire. mu~h significance· and influence· toqay, 
unlike other tribal hill staies of Nortti East lhdia. Secondly, 'this state has' had a long history of 
extreme violence and militancy in the backdrop·of more crucial issues, sudh as the tribal, non
tribal c;fivide and the threat of militancy. It is therefore not surprising that the tribal consid_er_the
Chief,Executive Member (CEMJ of TTAADC as their Chief Minister rathe, than the actuai'Chief 
Minister himself who is a non-tribal and thus a member of ihe majorii{ ethnic and linguistic 

community. ,' . . :. '' · ~ : ._· _ J _ · . ~ ' _ 
7.12 In the same way, the headqu!irters'"of TTAADC, I.e. Khu·mulan~ is considered as the 
.capital by many tribals who seldom ventuC:e to'Agartala. Trib'"e-based political parties.such as 
the Tripura Upajati Juba Samiti (TUjs) demand'the· creation of an autonbnious state for the 
tribals. ' . , ' I ·· . ·. 
7.13, Th8- rhain"

1 

area oi 'confrontation exist~, b8t~e~ll the nAAoc 'and the State 

Gciver~~e-~tin rel~t:on to ~:vcil~Uori ;: po~er'and_functi~-ns. . . '\ t .... 
7.14 ·It 1s argued that the terms of representation and devolution of power runs 
contradictory to · the spirit of the Sixtti Schedule.·· For instance, thr~e· nori-tribals are 
represented in the District Council.· · · · · 

' .• " ' 

7.15 The' TTAADC is entirely depe~dent upon state _funds; 'and·ih~re exists·a great gap 
between approved funds from the stale. For instance, out of the approved.budget of Rs. 21.23 
,rore between 1985-86 to 1993-94,: only Rs. 15.63 crpre was,received by1:ihe District Council. 

_ Blaming t~e government for an' "ec9ngmic, blockade" against' the tribal' c9lincil, the TT AADC 
ha~ urged devolution of inore powers· and direct funfiing by the Centre.· · 

- -- . . . . 

' '' _,·- -

I' .,. 
-', 

,\' 
,, .. ! . .,-. •ti ·! ' 

-. ", '1,. 

. ' '.-, ,, . ··I , 
. ,. ~, , I ·, 

'---.- . 

. ':,., 

'120s 
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I ANN~XU~E Ill 
[S\!e para 2.2.98(i)] 

✓ ·.• 

List of subJects under the Karbl Anglong Autonomous District Council_ 

1. Industry, 
2. Animal Husbandry and Veterinary, 
3. .Forest, 
4. Agriculture, 
5. P.W.D., 
6. Sericulture, 
7. Education (Primary, higher secondary and adult education), 
8. Cultural affairs, 
9. Soil conservation, 
10. Co-operation, 
11. Fisheries, 
12. Panchayat and rural development including DRDA, 
13. Handloom and textile, ' 
14. Health and family welfare, 
15. Public health engineering, 

· 16. Irrigation, 
17. Social welfare, 
18. Flood control, 
19. Sports and youth welfare, 
20. Weights and measures, 
21. Food•and civil supplies, 
22. Town and country planning, 

,,, 

23. College education including library, museum and archaeology, 
24. Land reforms, 
25. Publicity and public r_elations, 
26. Printing and stationery, 
27. Tourism, 
28 . .Transport, 
29. Excise, and . 
30.Finance including sales tax, excise and professional tax. 
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1 .. ,Introduction: That representative democracy· and ·parliamerit<\ry ins)itutions liav\) 
endured in India fcir five decades is a great tribute fo their strength ·and resilience: :rhere has, 
however· been in' recent ,years quite s.ome thinking and debate about de.cline of Parliament, 
devaluation of parliamentary authority, falling standards of debate; deterioration: in the 
conduct and quality of Member~. poor levels of participation and. the like. A certain cynicism 
to"'."ar~s parliamentqry, instjtutions and a_n erosion in the r~spect for normal parliamentary 

, processes and the parliamentarians present a disturbing scenari9. Very little effort, seems to 
have been made to .examine and an~lyse what reaily plagues Parliament or to find out)he · 
reasons for .the erosion of the traditional authority, high esteem and pristine glory of the 
institution of Parliament: ' , · ' ·· · ' · 

1.1 During the last nearly 50 years, the structure and functions of Parliament •had ' 
· developed under the ·shadow of the Fabian slogans of democratic scicialis_m, economic 
democracy and distributive justice,. ,The information explosion, the technological revolution, 
the groyVing' magnitude ~nd comple~iiies of mode)'n administrcition and th~ coricept of Welfare 

. State .cast upon Parliament vastly e~tended re'sponsibilities of .social engineering through 
legislation and of managing the ,lives .of citizen from the \)edrooms to the cremati.on or burial 
grounds. Inadequacy of time, information and expertise: with Parliament resulted in poor ' 
quality legislation and unsatisfactory ·parliamentary surveillance over administration. As B.K. · 
Nehru once said, during the' entire pe~i.od of'nearl~ '200 years oftheir rule in l,ndia, the British 
passed only s9me 400 iaw~ while in the first 40, years,.Pariiament hail p_assed nearly 4000. 
The big difference was that the 400 laws ""'.ere .obeyed or had·. to be_ obeyed while the 4000 
pieqes- of legislation were not obeyed.' Those to whom. many of these .laws relate did not 
even know or understand them. .. .. ·' · · ' 

: 11, •• 

• • • ' ' ,' • '•' I • , 

1.2 · little effort has beer made t'l develop tl)e e~senti!3I prerequisites 'for _the success qi 
parliamentary polity - discipline, character, high sense of public morality, Ideologically oriented 
two party system and willingness to tiere and accommodate minority vieyis, 

,·: ' . -, ·,- , ' • ' ' l , ' ' . -, 
' . ' 

1.3 . In a situation wtiere the govert,ment lacked comfortable majcirity of its own and the. 
opposition was too weak to emerge as an alternative, the options were very limited 'and the 
Parliament was ·bound to remain less effective. Jhis is what happened during the 1989-1999 
decade. Members irrespective of thei_r party .affiliations had themselves beccime a new caste· 

. ariq parts o(lhe establishment and .co-sharers in the spoil¢:' Politics an·d Membership of 
· Parliament had ;erryerged. as a whole-time, higtily lucrative, hereditary profession: Following 

, the changed .composition· of ttie successive House, there 'was· faster devaluation of all the old 
vai,ues\m,ci' increase in disorders 'and' pand!)rrioryia' cin the flo6'r during_ the so-call,ed "Zero 
Hour" and flt either time_s.: There ""'.~s general apathy !Jinong Members, Ministers and public at 
large towards the wor,k of Rarliame.nti .Abse11teei_sm ~inong Members had assumed alarming 
proportions and defections for'mciney and office .were a corj,mon phenotnenon. · · 

. . - ' ' . 
. . 

1'.4 · Several of°the archaic prac,tices and.time-consuming procedures most unsuitable for 
pn:i~ent-day_ needs continued.·: Legi_tin:iacy of governme8)·an,d of rei:>reseniative institutions 
un¢ei the system were inextriq,Jbly li~Ked to fr~e and fa!r el~ctions and to ttie system bei~g 
able to bring tci · power persons, wh,o \p,lly represent~,d the ~eople's will and had the necessary 
ab,ilities · to govern. Recent efforts, not;yitt,stan9,ing,, due· to thE:' role of _mafia g~ngs, muscle 
power,' and money power, free and fair elections continued ·to be difficult'in some parts of the 
country thereby affecting the repr~sentative credentials, of our elected 'representatives. 
Ttierefp1e, it.would be necessary··to reform the el!3ctoral'system and the political party system 
tiefore'parliamentary reforms could be thought cif: · ' ' · · , · · ' . " ' · ' · ' 

) ' ', ,,· ' j l1 : ••• 1 l : • , '. • ' _ ' l, 

1.$ • · Reforms and· urgerit 1re'medial action · see~ im'perative for making parliament~iy 
in'stitutions arid processe·s effective arid potent. iristrtiments cif ensuring sustainable economic 
gro'{ll~ ~o ,vifal for th~ success ,of' the new economic pol\cy also: , , Role expectation. of 
Parliament is linked with the' role perception of the State. N EP should lead to cutting back on 

, Government involvement and drastic reduction' hi 'the role of the State''.ih 1 national·economy. 
This stiould naturally get ·reflected in the reduced role fci'r Parliament 'and its Committees. 
Also t1iek processes, cbritrol mii'chanisms, ·debating 'and decision makirig' procedures would 
.have· to be revamped and made, faster. , Floor management. techniques, ,would' have ,to· be 
professionalized at the level of whips, parliament<!ry officials and the Presiding Officers. 
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1,6 • For" Parliam~nt, it is of the utm_ost importance constantly to review and refurbish its 
structural-functional riiciuireinents and fr9r;i time to time to consider renewi.ng 1ancl 'reforming· 
the entire gamut of its·oP,eratibnal proCedures·to guard against putrefaction and decay .. The 
case for reforming Parliament i~ unexceptionable and, in a sense, has always been· so. ·The· 
real _question is of how mu.ch 13nd w~at to change to strengthen and improve ihe system. We 
have to be clear about the precise need; the direction and the extent .of the reforms that would 
be desirable _at prese·nt. It is. obvious i_hat mere tinkering fir~t'.aid repairs and trifling cosmetic 
adjustments would not anymore be ~nough. What is needed is a full-scale review. We have 
to· be prepared for fundamental institutional - structural, functional, procedural and 
organisational - changes. ·The iiverriding guiding norm and purpose of-all parliamentary 
reforms should be to make both Government and Parliament more relevant to meet the 
c)lallenges of the times and the changing natipnal needs in the context of the objective of 
faster economic growth. ·, · , · · · . 

' - ' .-: ' . ' ' . 
. i:. 7 .: Both the , Pa_rliament and ihe • Government should be collectively concerned with 
conci.irrent and _c'ol)temporaneous moriit6ririg' anq . eyaluation of the implemeniation. of 
economic reforms, sCnltiny of .the 'overall· performarice · of the economy, targets; 
ach.ievemehts, shqrtfa!is et9. Some serious' thinking is called fo'r in tlie matter' 6( reforming tl)e · 
bu,!'.lget_ procedure in Pa'rli,:in;ierit and brii:iging_ it c(b~er to' the' rieeds and constrairiis 61 the new 
situaiion. The nu_mb1wof occasions on which''voting by divisions may be needed during •a 
budget ses_sion. is ,Vf?ry _large. • Also,. tli!J- defeat; of any demand for grant is· deemed to be 
tantamount .to expr:e·s_sjoi:i of _lack of confid!Jnce in the Government. There is every· possibility. 

'of 'a· division being·asked 'for more often only .t6 ·embarrass the Government. l(would be. 
un'realistic to expect all lhe l'vlembers to be present all the time thrdug~ the session.· It would,"· 
therefore, be wise to reduce to the barest minimum the number of days on .which voting by 
division is considered imminent. Also, the time may be fixed· by agreement and announced in 
advance with appropriat~' whips issued;a·nd atte~<:Janc,e ensured otherwise. . . 

2. Nodal Standing Committee on Eccinoiny : It may ·be aavisable to have ~ .nodal 
S)am;ling Committee. o~.,pational economy _with ~pecific_ subject-oriented study groups aided 
by exp11rts and cimcer:ned with !lConomi6 policy; formulation and implem·entat[on. The study 
groups would maKe internal study reports to 'the main Committee based· on ··operatio,,al 
research in performance··evaluation against physical targets. TJ;ie Committee would' in its turn· 
make annual reports to Parliam·ent. These reports· would prove valuable to varioti's Ministries 
arid · Departments of .the Governmeni: Also, they would .serve the purpose· of constari: 
vig.llance and' constructive appraisal .. dire'cted td preventing erosion of credibility, plugging. 

, ' , • I • • ·, • ., .. J - ', • ' 

loopholes an~ strengthenil)g \he system as a ~hqle. The Comm[ttee_ recommendations V{Ould 
help . .to evolve and adopi better. m~ans_of.,rnqilit9ring, analy~ing·and evaluating'perfo_rmaiice 
in)mplementing policies ,and prescribing corre.ctives to _ensure the best use cif ·available .. 
reso'urces. The 'reports 'would provide v1:1luable feedback ',to Parliament and should ; be' . 
discussed by the two Houses each year. . ,, ' ... ,., . . . .. , .. 

3. , Building a better image of Parliameht ·: 'Parliament' is the communication 'link 
' ' •. ~- • • • •' . I • • • • • ' • ' -... 

. b~tween the people ~nd the gove~nment.' Bad · ~ublic' relat!o~~ job has. re~ul!ed in il poor 
image of. Parliament and of its member~. People taJk pf happeQings :;n, Parliam~n_t ari_d of !_he 
Members. of Parlia'ment '.as things quite remote ~nd: different from th'emselves. There· is little 
consciousness of Parliament being their' own. a~d M~inbers: bein'g from among' them·seiite~'. 1 • Ji 
-1· • · . - · • • ' -. , I • , '·1 ' • · · , • • ·• • 

i~ nei~essar:y to e~tab\is~ a. n,ew rapport_,bet~eel'] the
1
,P.eople ·~n~ ,the, '7wliament. The two _i;ny.~t. 

-be .. brpught closer to each other.. Parha~ent bel,oQgs to the people and not the .M.Ps. · The 
.laiter t~er'nselves are responsible to Parliament .. arid .to .ttie peqple'outside. It 'is ordinary 
'ti:eople who liave to be enabled to feel that they ·are participants 'iri 'the decision-making and 
legislative processes and that through Parliament-their voice can:reach the-Government and 
th~i i( count~.' farJiame;nt' musthive acce,ss i9 P,Ublic opinion and p~bliq must have access ;t_o 
ParJia~eoL _If c_or(uptior;i .i,s suspected insid_E;l ·1~~ portals_ of ,legi~latui'es, the ·press.: a11d !h'e 

. pu_~li~. n;iust b~ free to guestio11 it and expose. it ,without .being threaten13d· unaer th_e '.law. '.cif 
p_arliaJhentarx prjvileiges, : lh. its own long~term il']~erest, Par.Jiament as ai:i in'stitutiori".c:,a~riot 
?fford to place ,itself,beyond1 al! scrutiny by. !J_nyo_ne .. There is evElry need for,a parl_iamen_tary 

, Qmbudsman. )f storj(!s !h<!t a.re current abou\ payments deman,ded,.,offered or paid Jor failo_ur~ 
like. gas. connl3ctio[l_s,, telepho_ne, connection\, ~uestions, etc. or of .subletting_:· of. oft:ic!8.' 
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residences, or of misuse of coupons and passes these need to· be ttioroughly: investigated -
·and, if untrue, publicly contradicted. 

3.1 Deliberate and concerted efforts are needed also at- the professional.leveHo rebuild 
Parliament's image as the supreme institution of the people. The people should know what 
their representatives are doing for them. Better press and public relations job and image

, buildirg for Parlipment are legitimate and necessary and .there should be no hesitation to use 
the latest tools and techniques for the, purpose. The, mass media - the radio, television, 
newspapers, films etc. - should all be suitably harnessed to the service of.Parliament. These-, 

. particularly the print and electronic media can play a vi\al role in building a healthy image of 
Parliament. , · _ , _ _ , . ' , : 

3.2 l'he recent innovations of televising the Question Hour arid,-other important debates 
would go a long way to bring· Parliament to the door-s_teps of the .people: Even if the level of 
deba!_e'has not improve_d much,, parliamentary politics has become JTIOre alive.- Conscjous·of 
the fact of the people_ watching them, members finp it di(ficult to be absent during the· 
Question Hour. Also, they are better dressed qnd more careful a.bout their behavior-befqre 
the car:nera. But much re,main_s to be, done. Tq g[ve a_ (aithful _and: complete picture of what 
ac\ually _happens in the Houses of, Parliament, it is necessary to telecast nationally other 
·impqrtant debates live. The edited version· becof"[les stale, _ceases to 6e newsworthy and 
remains suspect"for having omitted the most 'interesting' parts of the proceedings.- Care, also ' 
has to ·be taken ·10 see that televising of proceedings does not turn some members into 
demagogues and mountebanks playing rriore and more to the gallery and to the vast number 
of viewers and l!steners all over the cou_ntry. ·,, 

. ' . -
3:3 It is necessary that the press and public relaticins·in Parliament are suitably reoriented . 
and 5Jeveloped as a highly specialized pnd dynar,:iic ,servi~e. charged Vfitl) the responsibility, 
inter'afia of educatirg public,opinion fn regard-to _Parliament and it_s activities through :· 

· ' ;; · ·ri ... 

. (i) publication and distributi_on qf handy monographs, folders .arid hand(luts; 

.!',, 

,,, ,· 

t"" '-, , I , •I· . ,J 

(ii) ' attending to enquiries from the public, publicising the telephone numbers and 
addresses from which information_ about Parliament and its activities may be 
sought and providing some 'Rublic computer terminals and· an internet website 

(iiij 

(iv) 

(v) 

(vi) 

(vii) 

from which any citizen can hope, to, get any information .he may need 
regarding the Parliament and its activities . 

' . ' ,. . ' 

• Managing publication of write-ups in newspapers and periodicals; . 

arranging"_interviews, tal_ks and discussions on Radjo.and_ T._\(; :-

using audio-vi~ual' means like audio a,nd vid_eo c,assettes to publiciz~ the work 
·of Parliament; . , , 

' . 
I ' ' • ., •, ,t:, ,' 

· issuing Press Notes and supplying backgrounders; and · 
l• •' ·• ' ' . '" 

' • I ' ' • ' + • • ,· l 

having iegular,briefing·se~sions for the,Press, a_s,_is done in some countries., 
1, , ~ ,' ' / , :' ._. • , I ' t, · ', .. , i . 

4., 
1

_' Pam;hayats an~ Parl_iarnent: The role, of M.P, mus\ undergo ~!Jange ?!~ a resl!ll _of 
Panchayati Raj. The fu_rn;:tions of Pa_rliament and role 'expectation·from Parliament.should l;>e, 
transformed.· Meticulous. caution has' to be taken to avoid any role conflicts .between -the 
F,'anchayats and Members of Parliament. lde~lly, , Members· of p'arliameni are. Members. for 
the wliq!e of India aocj should _con~~rf, 'ttiems~l.ves basically. wi\h. the n~tio~al ,issues leaving 
tlie loca! problems to the care of Panchayatir and ·Nagar Palikas. Schenies like thos~ placing 
two ·crores of rupees each ye_ar at the discretion of each Member of Parliament to be spent on 
local projects are bound to create role conflicts and tensions. 

. ' . ' . . . .' .' ' - .. " . ' \, . ·' . ' ,.. . ' . ' 

5.. Improving _the _quality of Members: Quality of _Menibers-,is '\~e. mosf impqrt_~nt 
variable' iri the w_orking .of' any Parliament i~a~mui:~ as a ~arli~ment" would .be what its 
Members' make, of· it. It is the primary duty ·of e_very Membe"r · irrespective of his party 
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affiliations to maintair and project a good image of Parliament by his conduct both inside and 
· outside the Houses of Parliament. Corporate image of Parliament is bound to remain' poor·. 
unless the quality and conduct of individual Members improve and every Member is ·imbued. 
·with a sense of purpose arid responsibility. Also, every backbencher should be enabled to 
·feel relevant ·and that he- matters· in l(,lhal ·goes on in Parliament. Meml:>ers of important 
parliamentary committees need to lay down a strict code··of conduct for ttiemselves, never to 
ask the senior Government officers appearing before the Committee for personal favours, 
avoic( Committee tours unless really necessary and never accept any gifts, dinners, free 
transport, five star hospitality and the like while on tours. · 

, 
• 

,, 

5.1 •Politics has become a highly professionalised business and should be tindersto9d as 
such. Irrespective of ones talents and professional backgroun·d, every new member when he 
first enters a legislature feels completely lost in the dense forest of' the mass of conventions, 
traditions, ·rules, regulat(ons and formalities' of the highly sophisticated· P.ariian\er\tary 
procedures, processes . and practices. lnstituticinalized arrangements are, the'refore 
necessary·to provide ·the much needed professional training and orientaiion to every. newly· 

· elected Member.· irrespective of his· ideological or party affiliations. The. ·curriculum _should 
include, among other things, adequate knowledge of the political system, the Constitution, the 
Rules of Procedure and Conduct ofBusiness·;the practices and precedehts, mechanisms and 
modalities of,the workiflg of the H.ouses and, the Parliamentary_ Committees, t~e dp's. _and 
don'ts•for Members, the rules 'of parliamentary etiquette and the like. Tl]_e emphasis should 
be on the practical knbw-hmii, the technicalities and. the operational realities and the concrete 
situations and not the rule book. ' · · ' · ' 

5.2 Inadequacy- of edu~ation· and training in the sophisticated operational mech·anics of 
parliamentary polity and the working procedures of modern parliamentary institutions has' 
adverseiy affecteif t~e· performance· oh both' the legislators. and-,the · oureaucracy. The 
orientation· semi11ars·for•new members that are now arranged-have become too routinized, 
insipid and more in the· nature of a ritual both /or the participants ·and the organizers. · 

6. Reducing the expenditu~e: Financial dbst of parliamentary democracy have been 
skyrocketing. During the last five decades they have gone up by over 100 times. Also, the 
figures _of costs e.g. on Parliament seem fudged 'inasmuch as much of the. expenditure gets 
-reflected under other heads: ' · · · 

6.1 . A ,matter often· raised is that of the 1salaries; allowances, ·amenities, facilities etc. 
extended to Members. While·for some, entering ·Parliameni involves financial sacrifice,.for 
many others it provides much sought fpr rewards and tienefits. There are two extreme views 
on whether Members are he·avily, p'amperea and overpaid' cir they'misunde'rstood and gr<Jssly 
underpaid. Much can be said on either side. According to one guess', if every member is 
paid Rs:100,000 to 200,000 per month iri' cash iind all perks arid direct arid indirect: financial 
-benefits from the State are withdrawn, the public exchequer would be a gainer .. ,:his would 
imply that at present, a member ·on an .average gets in cash or in king not less than Rs .. One 
lakh (One ,hundred thousand) per month. If the State Legislators are included, the total 
numbers comes to above 4000. Besides; we have Ministers, Chairmen of Boards, Public 
Undertakings etc. and j:Jolitidaris oc9upying innumerable offices·w]th Minister's status at the 
State and Union levels, each one costing ten to fifty time~ the cost of an M.P. All· this put 
together makes the cost of ·m'ainiaining our huge army of whole-time· professional· politicians 
very heavy and hardly commensurate with the returns to society. While stressj_ng,the need for 
cutting down the administrative expenditure unqer ·sAp, we have ta.think·of cutting down the 
staging, cost of democracy' mf\veu.· There is need fo ·drastically slash parliamentary spending 
under varicius heads." Even if the resultarit econorni in the coniext of the overall national' 
bti8get-niay not' seem' very large, the psychological impact is bound to· be massive: Strictest' 
self. contrcil is necessary also 'because parliamerita!)' budget, by convention, is not questioned. 
or debated. ' · · ·· · · · · ' "'' · · · ' · 

'• ~ ' ~ l ,, • '· • ' . • • I 

6.2 A strict 'limit needs to be placed on the num,ber of Ministers and equi~aient posi~ · botti 
at the Union .level arid in the States. In countries like U .K., the number and names of. 

'deparfriients' are fix.ed.' Ministers may change bu!'noi'thii'departments: In India, on' the other"' 
hand, departments are 'i::reated, merged or split from time to time' to' suit.the whims' of ttie. 

'; • ' ; • • . ; , I 
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Prime Minister or the changes in the Ministers in charge. This causes confusion, instability, 
uncertainty and wasteful expenditure .. 

7. Improving information supply: Information is power. For any. effective surveillance 
:over administration, Parlia_ment needs information. Members need,ipformation. They have to 

· be ,fed with' latest information and k·ept uptodate. in, regard· to developments in ,all areas- of 
: P\lrli~ij)entarY conc_ern and more particularly ir matters_ coming up before tlieir .House, or 
ComTT])ttees. .Instead of depe!]ding almost entirnl,: on ,published. documents - which are_ 

. almost always outdated. and, - other ·,official ,isou~ce$, Par\iament must build its own 
independent n<!tional information reservC?ir with,a! networ~ of•feeding ·_and-retrieval ·points.,' In· 
this. connection, computerizatiori of storage and-retrieval·of information in ·Parliament was well 
conceived. Elut much '.depend~ on the data files ;that-are l)uHt·an.d wha\.is,actually fed into-the 
computer .or the infen)et. Unfortunately., it seems 1!h~re l:i<JS• been ii¢ ,qu,ilitativ,e change in 

' information. gathering processes: Members need first h/mc!, inforjnation and fresh inputs .on 
various subjects o/ interest to Parliament and particularly in, regard ·to the. activities of.,the 
Mil]istries ·and ,'r;iepf1itrilentf of the, Gover_nm,en_t so as to facilitate monitoring'. and evaiuating 

· progress, ,performance and efficiency .and lead _to better surv.eill~nce -of administratioi;i as a 
whole, . ··,Even if _ ~o other parliamentary ref9rm ·was brqught . about, . ,the single • step· of 
developing an infrastructure ,.of information sl.lpport, system in• P\lrliament would have \)een 
profound e_ffect on revitalizing,and transforming,the ins'titutiop

1 
of, Parliament. , ,- , 

1 " : .. l ' ' ' ~ .' ' I. . t .\ l ' :i \ • 1 • ', ' :,, , .[ 

7.J S\)me of the modern tools and techniques that may be used t,o, keep our Members 
better informed may be'.-

,.... (b) ·· briefipg·sessions by, e~pei;t_s on topics of cur1ent. parli(lmentary concern; , . 
. , • ; : , , • , , ,'' I, ; • ~ , ' • • • · • 

(bl, J)rovisi(m of a1.Jdio-visual aids, setting up of separate well-equipp_ed audio-visual 
.. · roor:ns:11o<!ning _of cassettes of Sem.inars, C,011ferences;, Ejriefing·Sessions and .the 

., · like· . . · . ' - , , ,, ' , , , . · . · , 
, ,•. I , , , I 1 1,. , •,, • •, ,. , '• •,• , , 

'• 'I 

(c) problem an,d practice oriented qyickies (qui.~k: studies) .--. current awareness 
series.,.background·notes, issue briefs, information bulletins, fact sheets, digests, 
etc. on parliamentary, procedural and other imn\ediate. or ,a_nticipated problems of . 
concern; and . . 

;, l • • ' r, •. ' 1 
1 

' ' ' ' -

,-, (d) 'selective'Piss~,;;in~~ion' ;f l~f6rmatioq (SDI) ~n'.·.seiect~d subj~cts io members' in , 
, their re_spectiv~ intere?t areas. . · - ,. . , , , . , 

"!- • I • . , L' Ii , 
7.2 ., An es·sential prerequisite for any .such assistance being available in satisfactory 
me<!sure wouid' be the pre?ence of tJighly° qualified· anf cqmpet\)nt ,staff, -in _t~e Library, 
Research. and Reference ,Services of the Secretariats ~f. P,arHarrient. ·, ; . - , . · , , · 

l l • , •]•' • • I I, • 

8. , Planning Le_gislat)on and in:,JJrqving Jts ,Quality: Our ,legislation has _often ,been 
critjcized for hasty· drafting and for its· being rushed .thrpugh Parlicjmerit. in an 'ad ho~ and 

• haphazard fl]anner. There is need for a dynamic - not mechanical - approach to \egisl~tive 
engineering and systematic prograq,ming of laws which may be proposed for enactment over 
a, period ,of-time. Tpi,;.can be dqne b_y'. .. i · •, ' , 1_: . • , • .: • 

<' . J •• ' , ,,, ' . ·, '·-, '~ • ; I • : i 

. 1 , (i),_. . .. stri,amlining ,the f.unctions of the Parli?tm,en/ary a~d Legal. i\ffai!:~ Comniittee 
· ofttie Cabinet;, . ; · ,.' · " , · , . · . 

. (ii) 

(iii) . . , 

'' 
I , ' : ·ovr ,, 

' ' 

. ,,, . . . . . ,., 

, . ; ~. ; I ►,. ' :-•• • , '\ : ' , F , " 

making greater'use of the Law Comm1ss1on; . ' ' 
' '' 

. ~etting up . a ne~. Legislation, .Committee: of P<jrliament to. oversee and 
coordinate legislative planning;,and'' . ' . 

~ . ' : .1 . ' ' • ' ' ' ' ', 

• ._ , • • · t · • • 1 
referring all BiJls (o'the' newly set-up l:lepartmental Stapding Committees for 
cohsideration and scrutiny, con'sulting' concerned interest groups and 
finalizatiqn of the second rflading stage in the relaxed atmosphere of 
Committees· 1 aided by experts. thereby reducing. the burden of the House 
-': J ,, ''. • -. . . • ' -. . ' i • ! 
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without impinging on any of its rights anil improving .the quality of drafting·and 
content of legislation. . , ' · · · 

••;• '• • ' t:'' I 

9. , Setting up a .Constitution Committee:· While execlJtive power cif the ·Union ";s co
extensive with its legislative power, -the constituent power under the Coristitution belongs 
,exclusively tcr Parliament The respon·sibility of Parliament; therefore; become much· greater 
in the case ·of. Constitution (Amendment)•'Bills. -As 'such;- instead· of the Constitution 
Amendments. being presented to Parliament 'like' ordinary piec·es orlegislation in' the 'form of 
Bills· for introduction s_ometimes at very· short notice; it wciuld ·oe desirable if Parliament is 
associated right, from the initial stages of'formulation of proposals 'for, cciiislituticinaFreform, 
·i.e., the actual :drafting of ,a Constituti6n 'Amendment· Bill may" be ·taken up only after the 
principies involved · h·ave been· -thrashed •'out in a ·parliamentary forum· and subjlii:tiid. · i,o 
appropriate 'a priori scrutiny· by ·the · cfonstituent power. The proposed . ihvolitemei)i'" of 
-Parli.ament- ·and· ·a priori scrutiny can be ach.ieved through 'the device of ·a' Consti!uticin 
;committ.eei of, Parliament which may be constituted by resolutiOf) or oiherwisEVas, iii" standiri'g 
joint Cbniniittee of th'e-two·Houses. The members of the'Committee may"tie elected'by the 
irespective Houses. Rathe"r'•than·:delay, ttiis', might ex"pedite-ttie· process of cbnstitutional 
reforms besides 'bestowing greater·authority, 'legitimacy 'and wider acceptability' to the. reform 
proposals. As, an alternative, after a c·onstitution• Amendment Bill" has-been' formulated but 
before it ha9 been introduced, it may be subjected to a priori sc~utiny .?f the '1?on.stitu,tit;in , 
Committee'. If this is•done,' even the Government would be sa\'ed riiany am:imbarrassment · 

•} , , , ~- :• '',: , 'l •·_' t ; 

9.1 Also, where an enactment is placed· beyond the power of judicial review by bejng ,, 
included under the. Ninth Schedule, it may- be desirable for Parliament itself to provide an 
_alternative forum and remedy by way of review, etc·. to any aggri_eved citizen. The proposed 
Constitution Committee·,ma)i perform0 this fuilcticin as-0ell:-:--1n viewkof the fact that several 

:1aws are struck ·down· by <;:ourts as bei_ng ultra. viies the··cpnstitutionFit would··be desirable to 
subject all legislation to prior scrutiny Jrom the point of view of constitutional validity. Scrutiny 
by _a. Parliamentary Cominittee"should help in: ensuring that legislation purporting to be in 
furtherance of the 0irective Pririciples·· does,' ·.in f.:ict, 'have , al reasonable 'nexus , with the 
objectives in view and does ·not curtail the Fundamental -Rights' "of tlie citizens beyond a 
measure that can, be consipered to ·b~ reasonable and strictly necessary.·· • · 

10. Departmental Committees and Improving Accountability:· The setting up of the 
17 subject based Standing Committees has be'en the rilos.t •hisfciric :development' in recent 
years in the'area of parliamentary reforms. Seventeen; however: is p'eiliaps too many. -Three 
su_ch ·Committees were set ·up in 1989 on an experimental basis. Subsequently, the Ru(es 
Committee reccirrimerided .ten Committees to cciver"all the Ministries'and Departments.' But, 
perhap~ hard

0

bargainirig aiid needs for coij,promise and accommodation of various_:intere'sts· 
, • • • • • ·• ' • • • .. - ' 1 •• ,-- '., ' • - -- ' '~ .... 

and considerations raised ·!lie numoer :tci seventeen: Although· it ma:y- not be· easy- to 'reduce 
the number now, it is strongly felt that 7 to 10 such Committees would° be enough and·in fact 
might prove·more effectiv~ 'tpan th~- 17: Al~ci.''it:,is'.important from -,~e:ari:gfe •of reci&cing /he 
overall'costs <Jnd ·need fcir'econoriiy: · . ,:, -- . · . · ,, ' '· ,, ,,. · ' ' ' · ' ' ' 

' . f~: · ,: ·'.: , · : , ' ., ! r, 

10.1 'Parliamenta·ry.-Ov~rsight of·adrniriistr;;ition ·is not·an end· in itself. ·11 is''never'·inten-aetf to 
adversely affect -administrative initiative, effectiveness·· and· discreii6h. II' is meant ·to 
galvanize, not supplant action. The purpose of_ accountability_ mechanisms is to strengthen 
efficient' functioning' ofaaministration and riol'weakeri 'it.': 11, is re~S?'l~B1/ 'i{elj estabiished· that 
parliamentary scrutiny, over public finance is at present inadequate· and· patchy and there is 
need for simplifying' presentation of the budget and . str~ngthe11\rig executive cor:itrol and 
parliamentary scrutiny of expenditure. · · · ·, 1 ' • ,,, ,,_,' · ' · '' • · ·• ' · 

10.2 . ' , If the -~ubjecilMiniitry based Standing C_orp~jit'eEl~;·haye, 'tc,' h_aJ_~ i~al m~aiiing and 
.fulfill the purposes for which they were conc'eived !arid ho/ to' become merely part of a spoils· 
system 1md distributi<;>f!,_D(perks and ,berefits, t_h~Y, shp_ujd embrace the'!ln.tir(al spectrum of 
administration for ~n in-deJ?lh and contirjuoiis stud)". to pfoviae: •· ;· ·: '.' . "· ' 

• ~: • .' ,," •• 

1

· -~ _J • ••t: • · · · ... ,: ~ .. : --1 t, ._ .. _ .. "; 1

,: "i;, ~;;u-~·
1

_·1~· ;·1.~ •. 

, . (1):. _close-_ p_[e-cudget. s9rutmy. of·the e~t,mate~ .a.!Jd c_on;iplex .e~pendrture plans 
. ' . (Demands f6t'Grants) tlefote tney are voted on the flo'or of't1ie House: . 

',. 
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,,. 

(ii) 

(iii) 

(iv) 

concurrent and_-. contemporaneous examination·:, of the . activities_. df 
Government. dei,artments and matters of national concern in cool, non
partisan.atfnosphere; 

' ' 
monitoring and evaluation of performance, relating to financial input to the 
policy objectives and actual results· to measure effectiveness, and detailed 
examination of supplementary.estimates; 

/ ' , 
- ' 

feed-back of valti°able insight and : information '.to ·Pariiament ' and to the . 
Government lei reappraise economic,proposals; , . , . . .· . 

(v) qloser and more compet_ert ,scrutiny of all- legislative-·proposals - all'- Bills_ 
introduced j_n the House may automatically stand referred to the 9ppropriate 
Cominittee for detailed consideration and discussion; 

:i (vi) 
i • 

' . 
review •of_ the. implementation. of laws. passed _by Parliament 
subject areas; 

in respective , . 

- (vii) · -. lea_dership recruitment and training .. ground for higher responsibilities in 
Government, participation by• backbenchers and building. a second lin_e of 
leadership; and · - · · ' · · , 

, -j I 

-(viii) development of _specialization and exp_ertise· among members. 
, • I , ',, J' 

10.3 The Committees could, in fact, strengthen the Government by providing valuable 
insights into its own working, provide to Parliament sharper and more effective surveillance 

· tools anq restore t)le balance betw~en Parliament's legislative and ,dE)li_berati\le functions a,nd 
ifs r9le as ·a rep,esentational ·bo9y, cind, above all, save valuabl~1 parliamentary time to ,the. 
advantage both of Parliament and the Governm_ent. Working away.from the glare of publicity, 
in a truly corporate s~nse, free from- t~e normal partisan s'piri_t that often characterizes the 
debates in the House, the new parliamentary co_mmittee~ could play an important, substantial 
and useful role. These Committees could provide a potent m7ch_an_i_srn for a meaningful 
multilate,al dialogue between the Government and the Members pf Parliament enabling a 
proper appreciation of each other's yiews, reasonable ac_commo9ation of ·"'.arying viewpoints 
;,ind harmonization· of conflicting interests. In the ultiinate analysis, sue~ parliamentary 

·committees alone can ensure that we, are making tne best use of parliamentary system of 
Governmen\. ' . . , , , ' , · 

10.4 ,Since the functions 'cif eyery Minist[Y and ··,Qepartment a_re covered by the ' 
Departmental Standing Committees and also in view . of the prop_osed new Constitution 
Committee, Legislation Committee and the Committee on ·National Economy, ii" does not 
seem at all necessary to continue the existing Committees on Estimates, Public Accounts, 
Public Undertakings ,:and Subordinate Legislation. Their functions should also -be most 
appropriately·handle°d'by the,Departmental Standing Committees. Tnis',would rationalize the 
new Parliamentary Committee structure, streamline the, functions of each individual 

. --.: •_.comr,ittee, pre"'.~nt overiapping ana .. duplication' of (Oles. ·and ,atlove· all ·lead to greater. 
e~ono.my of expenditure under .the. heacf of Parliament_ and: various. Ministries of the 
Goveinme'ilt. ' . . . '•· 

. .._.,,'" { ~.i_~\;'-, ,, ' 

1 o•.ss•· , ;fhe develo/lme~i'of an integrated system of committees would redu·ce the press~res . 
~ - , · on· floor.time - cost offlo6r time was estimated several.years ago as being over Rs. 900 per 

1 ·,c,:.s~con~~-(laier, Sangma put if only Rs .. 7000 -'per ·min~teJ: ·~ ,anp strengthen parliamentary · 
• ·1.: ··c.· .surveillance over administration. and contribute to economy, speed, efficiency and smooth 
'•t(;(,;:'-working both for Parliameii't and ·the Government, Scrutiny of th!3 Com_niittees should b,e 

<J:iased on developed. information collection, retrieval and management techniques and 
research tools and methods of enquiry and supported by independent study and.assimilation 

, ' , ~ • - . ' . l •. ••' ' f ) • ' • 

of information and analysis of data. The approach of committees would have to be one of 
internal. achievement . a·udit o'r modern nian'agement efficiency,.'.:studift~trengtHening the,j: 
system as' a whole. ,.The repo~s that haver recently COIJ1_~~\8lf.i1l?i?m;1I,~i; 17 Committees ' ·J 

. unfortunately do not bear much evidence o~ such an app~i~t;li ;f:t1~~~:(~{¥ 
·~ • • . ,\~~~;...... ,Jl 

. . ,' :· ., ' 
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. 10.6 The role of.th!l Committee staff is vital. It should constantly and concurrently monitor 
the working qf the-c_oricerned Ministries. ,The professional staff member should. have the . 
necessary competence· in his Committee's subject area. · He has fo scientifically feed the 
committee with all the relevant information and data. To avoid diffusion· of responsibility, there 
should be just one competent· professional staff with one secretarial . support in each 
Committee. · . ' · · 

10."7- -Success of the committees and ·strengthening of accountability mechanisms ihrough 
them would, however depend on (I) quality -of memb!lrs, (ii) willingness of government to 
·provide timely, factual and -full information and· (iii) the orientation, independence, objectivity. 
and research expertise ofthe Committee staff. - -. .· 

f0.8 If, however, the'·Joint Parliamentary Committees on B6fors and on the· multicrore 
Bank/Securities' scam-·were any indication, the portents for. the- system· were not very. 
encouraging. ' 

11. Parliamentary Control Over Bor_r011firig: While the oudgetary·demands for grants of 
various ministries may now be examined by, the concerned standing committees, still there is 
no provision for a parliamentary scrutiny or control of public borrowing. Unlike U.K., in India, 
the Constitution and '•the laws· place np limits on -the borrowing powers of the -Executive. 
Parliamentary approval' for• any amount cif internal' or extern'ar borrowings as such is not 
required· excepi that it is a part of the budget. This is a significant· lacuna· and must be 
plugged. For, pu_blic.borrowing is a charge on the_future generations ana must'be .duly' 

· controlled. Beyond certain prescribed limits,:·borrowing proposals should also be subjected to 
scrutiny by the proposed parliamentary committee on National Economy or the Standing 
Committee for the Ministry of Financ~. -. · _ · • • · 

12. Discu·ssing Committe·e Reports ·oh• the Floor of the House: Under the present 
practice regarding· not discussing _on the floot:·ot the House reports cit some ·ot the important 
Corhmiitees.· like Financial Committees, · some · very useful recommendations•, remain 
unappreciated and infructuous. It is time_'-for· modifying the practice. It would· 'be• _most 
de.sirable to_ discuss as a reg·uIar feature all importarit reports of Parliamentary Committees 
particularly in cases of disagreement betweenlthe Committee imd the Governmerit: · . 

' .. 
13. Codifying -Parliamentary Privil~ges:: In a democratic -society, ·any privileges for a 
section or class of the pe'ople are anachronistic, any· unilefined.privileg·es like.the p"rivileges of 
Parliament are even more so. It ·is, therefore ·of the utmost importance that the weap_on of 
parliamentary privileges is used with great circumspection. As a great institution,- Parliament' 
should· be able to take in its ·stride, a great, deal of the criticism and adverse comments 
against it. Privileges of Parliament are intended to be privileges enjoyed by' Parliament on 
behaif of the p~ople,- fo enable members to furi6tion ·freely .and fearlessly, in ihe interest of the 
people. · · 

.. 
· 13.1 Thes~ privi_leges ·should no\ be alloyi~d to be used ·iff such a manne_r· ·as to nullify 
themselves and becorh_e rights against !IJe peciple. Ttie specific parliamentary privileges 
Which may be deemed to be· in conformity with contemporary . tminking and· abs'olutelt 

· necessary for the free and independent fundtioning ·o(the institution of Parliament should be 
clearly defined, delimited and simP,lifieq: There' is a strong case for ·codifying privileges and 
_ending tlie necessity of. every time referring td the 1950 position in the hlouse of .Commons in 
U.K. . ~1 '1 , ':. ,.·., 

' ' ... fl 
. ' ' ·- ·' . ' - . ' - . ,· ·. 

1'3·.2 . Time is _now ripe for remol)ing the existing uncertainty _and .,inxiety_ of the_ pr_ess ·and 
the people through early codification. A joint!Committee 'of the twb Houses may be set up to .. 
lay down the' privileg~f in. precil\e terms ·!and to. recommend appropriate pie~efrneal. or 
compieheii'sive legislatiori. · ' 1 

• ·, • • 
' . '. '· ' ' . ;.., . 

. 14;'. ,·. Reforming th,e:funi;tiqns of Parllain~nt!lry- Parties: It is the duty of P~rties in_ 
· Parliament 16 train' and ·gu/d~ their member~ ard fo ad~ise ar9 inform 't~e.n:i:on political, 
economic, ·soda! and' procedural "problems c·oming up before Parliament frc:im time to tin\e. 

- ' ' ;, . ' . •, 

.. ' 
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' . ' ~ - . -
Jhis· should,:be done by the Party·Secretariat providing· party positio'ri-papers;'speecfi notes 
and write-ups and arranging issue discu:ssion or briefing,sessioris iclnd;tlie·like,, ·. · ." -: ' · •·' · 

' • - ,;~ :- ~•·.1·, '.,l'·,-t, .• :. • 

14.1 Inside parliament, recognition may be given to the Governf])ent and /o the offi~i,;il 
opposition only,,_ No recognition,may'be given separately to otheqi'art_ies·and'·groups:. lrisiae 
the Hous'es of-Parliament;the,re would thus be·only,tw6 recognized bodies: orie,:th'e majority· 
party or:. cqalitio,n' of ·,p-arties 'formm_g: tile Government, 'arid/two,': the: Official. Opposition 
c?mp'.isitlg.·the parties\ .-groups· ,an_d persons in· OpJiosition~ :· The:· Rules' _of. Procedure, 
D1rect1ons•from the cha1r:and the ant1-defect1on law (,10. Scheaule to·the.Cons~tut1on)rnay be 
amended-accordingly.-, i ,,. , ', ·, 1;:1 . ' ' ~ • ••'I ,. :~ .,:':~,1: ... !l,. • 

' :-1, , • • •I : .~•.' .: ~1 ·; • ' i: ' ' , . '_!" ]
0 i '•,:• I • .. _, •:• • • •., 

14.2 F.urthe,: party-,whips may,,be.issued on ve[y.·vital.nisitters of policy:only. ·ItviouliLbe 
desirable to allow free .vote on most of-the.issues ana.discu·ssions 6ri the floor of.either House· 

'thereby,giving ,weightage to, the 'real views of the·majori\y·ot-members on.specific issues of 
national'concern and possibly: leading:to the emergence" and consolidation of national will and 

, consensus on most matters. 'OQIY, sJefeat ·on a .No-Confidence'·Motion proper ,may be deemed 
to.be defeat of the ·Government calling.for resignation of'the Col)ncil-of·Mioisters. This might 
incidentally reduce, the iricidence.'.of unprincipled defections a11.d instiil a new 'sense of 
responsioility,· ·relevaricei and, imp·qrtance· in:·each memberc:irre$pective -of''ruling 'party 'or 
opPosition'affili8tion .. :.:. :-\ .r,: · ·: . .- _ •· 1,.. , ~-.'!,,.. 1_.•,.·,. ·., -.-.: .... :,.!< 

'I " • • • • ,\, • •< , •;• H • , •·;_/ 
1 

' ~, ' ' ' 
•

1 l '.' .. J.~ _~t. -. ·•.' ,:., ~ • , ~ .,, .. / 

-15 .. · ·.Other Procedural.Reforms:·· Each-House·of-f'arliamenris,complete master of its ,, 
procedure:., The Rules, of Prcicedure ·,uid. Conduct or' Busiries,s "are inten·ded to tie merely. for'· - ,' 
guigance',.'for regulating :the business of the-House,.arid-fqr- facilitating· the :orderly expression · 
of mem.bers' views: Precede_nts. apd conventions rnay· not be, allowed to become,. shackles to 
'i_mprison and ·destroy the institution:•, Procedures must keep .pace',wi\h' ttie changirig_·needs "of , 

.. tfie national economy; composition of, Membership and.the prevailing m6'od of the Members:.'·, 
· On the other ,hand; it_ hsis,to"be app_reciated :_that the use•of ,ya,ious.:prcicedural -deiyices' to 

engage t~e attention of!,the·1House calls for a, certain restraint,.-·; S_ometimes,,co,mple\ely 
unrestricted and unlimited 'right·of,d_iscussion can itself'become a weajJori oftyranny,,;·It is.in 
this context that the adequacy .ofithe existing parliamentary·,procedures in the·coilte'>d ·of the· 
need to help the new economic reforms arid liberalisation policies needs to be examined, , .·,, ': 

• ' • ' j ' . . ,' I ' • :, l ~ ' \,-; • • ,_ ," \ ,,'I••,• • ::-, • 

15.1 · (ii Reorganisi~g Parliam,entary Tim'e'T,able; Houses oi'P~rli~,ment are·p;cj❖erbially· 
harcj pre~·sed for time and find difficulties in completing their'business de~pite'l9ng sessions. · 
and: late, hqurs. ,· While Parliament :must perform its oversight· role and ,its).veaporisi 9f, open , 
debate; scr,utiny and.accountability should,not;be blunted in any,way: it·has·also,to be-seen' 

· that ,time-cons_uming prCJcecjures):to not'ha.mper the.smooth tran,saction'of publi<~usiness,: . 
. As it is, much of theyaluable time of tl)e House is taken up by, a varJety of·local'an'd other' · 

unimportant issue,s. The House as a whole can 'ill-afford the tim_e for lengthy discus~ions on 
such iss_ues which •drag cin ,for--day, after: day,. ··It may, therefore:, be ·in:.Ahe fitness.iJ/ithings toi ... 
suitably a'men9 ttieJ~ules, off'rciceaure in order t9 more.firmly p'revent Members raisi[]g in the 
Hoµse matters of local ,or limited• inter.est, with• ]ilhich the. Hous.es as,, a ,whole is' nqt vitally, 
concerned.,' These may IJ.e raised in the .committees.,. Similarly, tlie many· controversial issues; · 
which are now .usually ,taised d_ur,ing•questicin time ·or soon. thereafter in .what has.no,w: come to ' 
be known, as the .:zero Hoµr,', could ·be,tter be. dealt with.in the ·Com/nittees,, lricideiitally; iri•the' 
Conimittees they cou,ld be discu_ssed·in greaier·det_ail. It can.hu_rt only those-who.may be•'. 

:· an,xi_ous __ to i h_gg __ n_ewspaRer he~dliri!JS ,by cr(lating. scenes during ,th~r 'Ze,ro •Hour': c Tne floor 
, time: ou,ght to ,be. b_etter .utjli~e~ .ft?r,}Jl?jor policy-matters, matters,of vital national interest and 

important legislative and financial bLJ_sin·ess, _JhEmi. is a,n urgent•;need·for a reorganisa!ion of, 
the parliamentary timetable'and-rali!)nalisation of the methods and procedures qf_the 1-!ouse.. ··., 
T~hi,5.,is .of t,he' utmost ill]P.<;>rtani;e, ina,sr11u~~ a_fmany::a: proble_m of. refprmirig the.parliamenta'ry 
syste_lJ)..r in',Of1!1· way- or th_~ cith,er;; co~cerQ the,'·questioQ .of the prCJper, use of the very·limited' 
parliamentary· time' ,that. is .availaple, ,As John· Freeman,9nce ssiid;: in'. every parliamentary . ,
cJE1,m,ocra_~y;.::t11e clock· and the,;cateQdar are. the·,r'r]ost d(ead_ed enemies of- ministers,and bac_~'-' 
benchers alik8~ . . ·· ,1 , :,,, ,. "' :,-, - · -.~· • 1 i! /: 
~~ .. ::.•,-.•1:::,:• 1-

1' ", , .•,.•. I ,3··. j~:-1 ;•.:, - . ·~ • ····, ·1}}.< 
1,5.2. , ~eye~al ,\terns of bu_sifles~ like _tl).e ,Ou_e~tion_s; ,l\djo,urcnm~n_t. Mqtions, Calling Attentior;i 
Notices,:Mbtions of NosConfidence,' etc .. initiated ,by Rrivate Members are at pre~ent taken'. up 
i:liiri~g.-tt'fe 'timi{allocated ,for G6vernme·ni busiriess and not in the, time already,reserved, for, , ., i.,.' -,1·.,,· •I ,; .,. , • t ',._. 'j ' .. • . . . • - . . . ,. 



Private .Members'. business on ,Fridays .. • A better alternatil(e would be to allocate time on a 
weekly ba·sis between the G·overnment· and the .Rrivate Members a11d, to leave the .priorities to, 
be decided within each. · ·• 

• • ' ' • !• ' ' ' 

15.3 (i) While parl)am1mt!3ry ~<assioris -'may continue to ~e ·held thrice in a year as, at 
present and for the same duration, the ·parliamentary business can itself be shared between 
the House on:the one.hand and the,Committees.onthe other. The time during the sessions 
cb~ld ,,be divi_dei:! in s~ch· a way ,that the Committees· have also enough time to meet and 

. ·c_omRlete their task. ·• The· forenoons could :_be reserved for the sitting of the· Houses and the 
afternoons for Committ·ee meetings or there could be a three day'week for Parliament, with 
the Ho·uses sitting on,,say, Tuesdays, Wednesdays and Thursdays for 7 hours daily from 1,1 
to .6 without lunch preak .. ·The Cp'mmittee!'i could sit on Mondays and Fridays, if nece~sary, on 
Saturdays ·as well. In the 21°hour week, 1'1 .hours of floor-time· could _be •set· apart for 
government business i.e: •legislation ·and other matters initiated by the:Government, and·the 
remaining 10 hours ,of floor-time· could be made available to P.rivate Members·for Questions; 
:calling Attention Notices, Private'. Members Bilis and :.Resolutions, No-Day-Yet-Named 
Motions, Privilege Issues a_nd other non-official business. · 

. ' 
15.4 (ii),.F,r,eedom of,_Expression: It is perhaJJs.the most,fundamental parliame9tary right 
of a Member of Parliament. Every mi,mber is entitled to freely and fearlessly express l1imself_. 
on·the floor of the House inter alia on burning issues of the day and matters of urgent public . · 
importance. ,If .a member fails to .do so under one of the ·available procedural devices, he ' 
·often, takes respurse , to what.- has come to be known as the ."Zero Hou(' r While 
tm'parliamentary or obje_ctionable .expressions m~y be· e~punged from the proceedings of_ the 

· two· Houses. of Parliament •by their respective Presidi(lg, officers under the existing rules, 
: 'shutting off ,or 'blinqirig:•the proceedings of ar\y House· under thjl' presiding ·Officer's direction 

.that. 'nothing, of what is said without· his permission, would -:go on•rrecord' may .be of 
. questionable· desirabi,lity inasmuch as in th~!- case .the reports of th!') Proceedings cannot 
' really' be regarded any more ·as a faithful record of all that happened. -This applies equally 
· 'well to the expurgated• and edited version of<the selected proceedings·•that•may be telecast. 

In any case, _when the Questio~ Hour or any other_part of the proceedings is telecast live, ·how 
can tl)e Presiding Officers'. expunction· prders operate?· .Also,· u10se sitting in the Public, Press 
and other Galleries do hear and know in full, what is said on the floor of the House. The 

· entire matter ~ay need to be examined in depth ~nd reconsidered. . , 

15.5 : (iii) The Petitions Committee:· It 11eeds to b.!'l' strengthened arid .put to greater use 
It has tremendous-potential as a substitute or supplementary to the Ombudsman institption. It 
may be advisable to pay greater attention to[·pu!:Jlicising the committee's existerice.'and the 
scope of its functions. · · , °""' -.; · · 
. ' . 

. ,, .. 
. -15.6 (iv).The Question Hour;. Each of the:)wo Houses of Parliament devote an hour each 
day ,to· questions. Referred to as the ·showpiece· of' parliamentary democracy; the Question 
Hour nevertheless reveals an inacfequate aprjreciatio'n · among members of its real purpose 
and scope ,and of.their. own responsibility in tl\e matter. Thus, instead of being ·an hour during 
which questions are asked .to elicit in(ormation from the 'government; it has, •,in. praciice 
become a discussion hour. While 20 ·questions are Jisted for oral· answers -each day, usually 

- . not more than 4-5 are covered. Lengthy arguments and :oration·s are made in \he n<jme-oi 
supplementaries with the actual questions being preceded' by introductions· and preambles. 
Often replies by Ministers .also tend·to be e_vasi_~e or an exerclse in the art of giving tecl)nically 
.corre<;t answers without 'giving away' any inforn\'atiom: · · · ' •· · 

_< ' ' • • ' ' ' ' • ' /1. . -, :: ,. ,. ' . 
1.5.7- . · Notices of many questions may be Witlioui ariy puflic·j:)u_rpose or genera(6r'·nationai_ 
interest being involved ·in getting replies thereto. ; Scrutiny of Question lists would 'show thai . 
many'.of.the adm.itted Questions are. also ori matters of local interest arid irivial-or routine' in'· 
nature .. It is not unknown that very often Ques'tions are 'suggested or draftee ox pefsons' ottier 
than the Members themselves. Sometimes, the Member giving notice is himself'abs·eni from' 
'the· :House-- ,when his Question comlis up for answer. In ·some cases, very· extensive 
ipformation irivolViflg considerable expenditure :~hd effort' in collection' may be I called .for eve.n' 
though the· benefits, if'any, ·may not be commens'urate with 'ihii' co~ts'. 'Also, thic,' necessary top' 
priority· given to. parliamentary' Questions ·causies ·, serious· ·aislocation of normal ·work 'in th'e• . :; , . . ' 



. . 
Ministries and·offices of the Government. All this'is not satisfactory.and involves considerable. 

~ waste of0 public moneiand parliamentary time,·. 1 · '. - ,._. •· . • . 
' . , .r•' '' I i•, 

·15.a· (v) Ai!journinent Motions: Jhe·purpose q~an'adjournment motion.i~ to bring·before: 
the ·House' for im'r'nediate discussion-a matter ·of urgent public importanc·e which is• n'o_t already 
included'in the 6ist of!Buslness for the aa:/and iri regard"to which a·motioh or-resolution with ... ; 
proper notice will· be' too late."An"adjournment motion •is' admissible if the'matter:sought to be .,, 
raised is definite, ,urgent and one of'puolic impcirtanc-e\0 the· Speake.r may:'tiowever, in his '' 
'absolute ,dis~retion_', ·re.fus.e:tci giye his·cons~n\ 10_ movin~ bf; ~ri adjour.nment motion wittiout .. 
giving any ·reasons.· When consent_: is 'so refused,· Members ,nevertheless ·try· to raise. the_. 
s'ubject-'riiatteF-of their ·notices:tiefo're the-Rouse,iirid\,.-hat:tollowinlfteri• gives the' impression :· , . 

• ' • ~ ' ' • ' , • I I • • • ' . • • . ',, ' • ' ' ' ' ' . '• • ' , • ~ 
of a tug-of-war between the-Speaker and the Members. This 1s•unf9rtunate and can perhaps 
be avoided if tt\e.Speaker coric'erris himself qnly'.with1 se~(pg:if'\hEfcardinal conditions·fc\r. the'.. 
admissibility of an adji:ii.frnment 'motion aie · satisfieq. ·: That .. is, :11 !tie :matter' sought to' be ,raised 
is definite, urgent arid Of public imp,ortance, tie' st{oµld give ~is con'sent ,to.the,moving of the,. 
motion. Instead of taking it upon hims[!lf to be,.ilrbiter,of the relativ'e merits' or otherwise _of.the; 
various adjournment. motions of which notices are received and which are in. order under the , 
r~/E!§; hE! may l~ave.' itig "iiw .Hpusii \o decidEl i(any of i~rm i3nd if so:vihich orie should be 
taken UP 'fpr c;Ji~c4$siori RY !~ave of,the House bE!ing granted[; P.,fter all, .adjournment motions 
need. no more l;>e viewed· as expressions of no-i:onfide~c~ in the' Goye.r~me~t. Since; after 
independence, the -device. of No-confidence (v16tion 1 itself .J1as. -become, avail~ble,: stiff 
resistance to admitting ·any Adjournment Motions at all may be pe.rhaps somewhat misplaced, 
overdone and unnecessary:. . . ' . . . ' ', . 

,. 

~ 5.9 Discussfons in the H·ouse, ,o~ ·a' motion ·of adiournm.e.nt.\~f' a matter of urgent 
'importance which may jn any case, be·.~pper mosJ in)h~ 'm!ni:l§ of ,the members iJnd ofthe 
people. at laige outsid~ at a partic~lai time, can ·qo ·no h.§[in.,, ,It may, i.f fact easy tensions and•: 

· help to' create· a better ahd,healthier.atrpq~P,here Roth inside and o~tside the, House: 
1 ' _, • . ' _., , _. ' ~ . ; •' ~I ,I • .. . I ' - I_ • 

15, 10 ' (yi) -/1,~s,er,teeis,m ·of Memb~rs: . Absenteeism qf M,embers· thr\)atens ·to become a 
serious 'malady. M.embers for wtfom the quorum bel!s ring' to'q · often have 'many pressures qn; 
their time and energy"outside the House . ., In practic~,Jhe quorum require[T)ent is often ignored 
by not questioning the.quorun:i. Suggestion~ tiavEj sometimes•been made' for-re·ducing the 
present minimum (1/101

~) to constitute the ql!orum. What •i~, required is ensuring better and, 
longer attendance cy the Members in the .Houses of Parliament: ·The. citizens have certain. 
claims on their repres~nl<e1!ives 9nd perhaps expectation of spme'minimum hours of.presence 
in the h9US!J.' and some miniriium, hours of parliamentary :work eac;h.' day would be, quite. 
le~itimate._ Those r,Aymbers wh9 are n~! se: P,r~sent:in-ttie ~puse ,m.iiy, therefore, under their· 
own self-regulatory procedures, lose their sal,iry ilnd allowances for·the day. · 

. - . - . . . . . - : . -I .. . 
15.11 ·tvii) Secretariilts Qf Par!iament: lndep~nde~ce'and :impa~i~litY. of the secretariats."of · 
the two Houses and their officers arid staff are'. absolutely, necessary for the success of. the 
system. The Secretariats o(P.arliament need the·very, best' staff, , The second best is.not. 
good enough. -But, d~velciping a Jarge legislative( bureaucra·c,y may be dangerous, .it must0 

never become a. rival to executive bureaucracy, , p.arliamentc1ry staff, musf be .small but of high· · 
quality, and calibre e.g. each, Committee slfould, have only; one professional staff and. one 
secretary: ' . : . . . ,•- ; ' . ' 

oc > f "• 

15.12. ·11 is most unfortunate that no ·law has. so far been passed under article 98(2). 
Desirability of doing so at th!! ear!iest may be considered' and efforts made to reorganise the 
Secretariat~ as dynamic in~truments ·with stress. ·on independence, efficiency, econ_omy an 
promptnes~, Suita_ble arrang'ememts maY, be made 6n a regular,. basis ·_for providing to all . 
parliamentary officials special trajnjng and orient?tion In parliamentary political science and 
legislative management t(!chniques and tools. , . · . • 

16. - Conclusion : While we can legitimately proud .of the reasonably ,successful working 
of Parliament during the last five decades, 'Parliament is relevant only as. a dynamic institution 

. ever.;idjusting its functions an_d procedures to th!;! ch_anging nee,ds of the•tirnes. If democracy· 
an'd freedorT) .are to endure, if represeritative· iri~titutions a~e to .be ·ma~~ Impregnable and if 
the new economic reforms: and an .all rounc) effort at. liberalisation. iJre to .b.ear fruits, it is· 

' . 
. ' . . ' 

,. 
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essential ·to restore to Parliament and ·its Members their traditional esteem and -honour in the 
affections of the people. Reforming the ParHarµent in . essenti13I °respects . is. alr\)ady a ... , 
categorical imperative. An integrated approach. to political and e'conomic systems rE;)forms is .I · 
necessary:~.No single re.form ,can'.prmiide a n;iiracle cure, f.lso, par)iamentar:y ref';)fl"D~ cannot_' 
be i,ffected·in 'a hurry.- We must-pro'~eed with. care,;a!']d _caution and begin by setting.up a 

; Parliamentary.J<eforms,-Commission or 9 .. 'Study ,of_Parlian:iimt. Group', 01.Jtside parliament._a_s .. 
was done iri U_.K. befqre tl:ie.procedur'a_l r~form~,;:Fin.ally,,of cqurse, the Rules committee or a . 
Specii3LProcedure,Ccimr;ni!jee of!he. Hou_se ~hciuld report on" the matte~. , . . _ 

.. .:,:.::~ •,;i-,••:;:,~:•1•.•.+1_'; ·•. • ".:•c_,;:,: .~ • 

. 16.1-- :, :parliame.nta_ry r~fo,rms, ,politjcal. p.;i_rty refqrnis, electoraf r,eform,s, judic_i~I r',)f<xms, etc.
1 

all· have Jo be. tak13nJJR lC?gether i_r,an integr~t~q ~ppro~ch, to ,politiC:.:il and e~o~om_ic .r~forrµs 
·and: ~s par;t ,of the,.overall•,.r~vi\l"'!, of, the .workir;i'g ;of our: Cons_~i!ution ... No sirigle._re(orm ,can 
, prmiideia'. mirac;:le cure.and (lei reform!, 11houjd b~ e_ffect[Jd in,a hu~ry, -.Y,Ve .m~_st P!c;>qi~~ y.'.ith , , 
utm<;>s.t-care•and_ caution ,and \l~olve </ national consensu~ on.9esirablt;i cp<1nges;,- , ,.; , 

•: •• •, " ! , ;' • ' :, . l 
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: , SOME IDEAS ON. GOVERNANCE 
' , ' . 

' . ',' 
,, •; • ,": ;.; •, " , _' .f, 1. , ~ • • .,.. ', r ;:;'f • •' 

, ,,.... ,· •• ;J _ _. .,.';,~.- ', ,.:•,.'. ;,-,- i'• ; !':.,,:• .. ·,, ·1,·i .· ;:-, ,_'•, ;:.' ',-
t Introduction: The Constitution.of. India has ,clearly articulated the social. and economic.goals 

,,· - • ' • ' ' , 1 .. ,· - • . ·- -. •• - ' ~· - . . . ' . - , 
and has specified agents· for ach!evi~g lh!J promised. social ,revelatioh.,"Mat\ers concerning 
formation and-working of the executive-agencies (both political and-civil) are spelt out. Citizens , 

, have been· assured -that the executive together ·with other organs of, the, State (Legislative & 
.'Judiciary) woul4 uphold their 'rights ·and remove' the ·inequities ,frcini .which ihe anti-democratic 

forces derive ttieir sustenance .. Good Governance, it was-•hoped, ·would transform. the social,, 
. .political_ arid economic life of,,theji~ople; within ,lhe,;fra\Tiewbrk ,of ciepiocracy. : ··_ ,, . . . . • _._ ·; . 

. -·- ,. ' ' • 1 ,, 

.:'.,:':· 'J,•1L··,. ;: I .·I :-0 .• - ,.:,·r."-:; ~~.',. :-,-:, \ '."~ ~ .. •, . .'. ·, ,· 

2:- .Inadequacies ·and Failures: In .ihei beginning the coiistftutiorial· ar-ra'ngements rela'tirig to 
governance worked: more or :Iess to •gerieral siiti:ifaclicin and provided the law abiding·citizens with 
a'fairly' safei1an'd'secure life.' However, as ·time passed tneir.Jnadequacies have be9ome evident 
and'Government'has lost Its Eilan·as it has failed-to live up to ttie expe'ctatio'ns:of the Constitution· 
to giVe real.subsiance· to the policfes ile'sigried·to promcite'social well being even· the most·inodest · 
expectations liave remain·eil unfulfilled. ·. · · < · · ' ·. 1 • • · • -' · • • ,- • • .. • · • 

·1·_,.. .,,,.J·, ::; . ,,- ~-·. ,:_.'. ·: ,·; .. ~•.,, . !.;_.'•. • ' 

2.1 · ,; · The present situa'tion islc~aracterisea' by' a perva~iv_e disehclia.ntment with 'the w'ay things · 
hav~ 'Worked _out. Ii is futile to' del;>ate whether 'iris 'tlie· h1smutioris · provided by the. Constitution 
that;have·failed or y;tiether ,the rriim who work these institution~ ~ave'failed. 'Prot'i?bly bcith,.but 

.. while we 'cannot :abolish· thei men•we· can only endeavour to improve ·th·e erivironment in. which· 
these nJ~n ~functiqn ho-ping that 'a more con_i:lucive ·:environment _y;ould improve behaviour and 
perforrn'ance 6f !tie men ana women _wlio·coinrriand the' strategic·heigl·:ls of governance·.- . · 

•• '· :_ i •• - ,,', •-:- -;,1;' ~·• ;. ,·. ', '•'.• ,1 ~ ,:,,. : 1.:h,' ' .·, \ ' ' 

·- 2.2.' I 'Failure to.' er\sure 'the' so6io;econ'omic goals: is: now. n9 longer, ·attributable \o sc;3rcity ·of 
resources bu!' ·16'~_the 'failure of; G6vernarice: ,, It is 'the 'insufficient·'attention paid to such a 
tra~sforriatiori:that, has._deepen-ed the· fissures between the people a·nd the administration, Ttie 

. ' failure tcnegenerate- society lay in ihe ba'sic conceptual -:,veakness,Jhat encouraged the untested 
' assumption ttiat people ·are best served wtien·the ruling'cl_asses 'originale,'execute and ad.minister 

_policies,'plans and prograrrirries for their welfare=trorr\ ·above: This-misconceived paterrialisrri has' 
reinforced the-tyranny of the Status 'ouo and has· gravely. weakened forces of-change. The Indian 
problem, 'Nehru haa recognised; was· not .lei foster stability in-the systerri·but to tran'sfo'rm it. The 

,, _'Law·~nd 0rder'_,pre:occupaiion of the bureaucratic _mina led· to the ~nfrenchin_en,t of tile system 
that tlie·<'Constitutio'n nad'-:promised, to transfo'rm: · This mind-set thwartea the initiates. for 
legisliit,ive to sci'cio-~conbniic1w'ell'being· of all sections 'of people'. Repeated, surgery; in 'the $hape,' '. 
of constitutional amendments,.·had to be ·resorted· to' instill even minimal tia'nsformative· features. · 
Exa'rnples. in.elude lahd reforms· and steps _to. 1deal''.w[th, ,the entrericti'ed'' irij~stices of :the caste· 
sy~teri] ana·haltir\g'riieasures for evoking rights to:prop~ity as transcEmdental.' . . ' ' ' 
''i.,·!!_ !,: ,,,, :·· .·, ... ;,, ··~·~ .• i.- :•.:•':i'1 .. ). ,·1.-.i:. ·,· : 

2'.3: . '·: Another ftlndameniaHlaw vitiating governance emanated from the: lack of conviction that' 
tl)e. consent of the ·people is 

0

th.e: basis of democratic ·government. : The ,iver-arching theme, a 
legacy' from the' Colonial days, ,that· people remain a passive categor,y subjects rather 'than. 
citizens r_emai~ed ·firmlyJro'oied'on' official,'.mind.-: People aroused. only at interv'als' of fivei'years or 
ihere, about· to. choose their ru_lerf>and: to 'go bai:k again to a life 'of, politicai, passivity.' Political 
mobilisation ofmasses' mostly iemained1-neglected:·1-This' produced all rria'nner 'of infirmities ··and, 
has given- rise to;alienation of the,people•from the p'olitical system. '• •, · · · ; ' 

•' '. "' • : I, .l': _- · , . [ ",\'• • .. : , \ , ' • ' • : . ~- ; ; ' ,· : ·+ I): ' 1•·., · :._ · . •. 'r :' , 

2.4• ~:; Rigl)ts:·6ttl)e pecipie are-inalienable. ,'fhe' words "we ihEi people''·signify not oiiiy·the 
moral and historical insight of founding fathers but they serve lo reaffirm they are the source:af all · 
constit~tiona1· autl)ority ahd that·: the· test of Go9d. Governance was measure of people's well' 

· being. However: the'functionaries !"f the State have:failed to realize that they are servants of the 
people and not treir masters. Test of a vibrant def11OCra~y is the degree of su9cess in calling its 
Executive to qe accountable to th,e people. · · · 

I! -: 
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2.5 The words 'we the people ..... .' were not empty rhetoric; they were earnestly inscribed to 
recognise and respect India's political sovereign,- the people. The.highest rank of a person in a 
democratic c9untry is to be its citizen .. But the new administration class, .working under the 
mesmeric spell of colonial attiiudes, was'reluct~nt to·consid,ir the·people at large as citizens. 
They continued to treat them as subjects or 'rycits' both owing allegiance to a superior master. 
This denial robbed !_hem of _p.ower and made it possible for the executive 'to snuff out. the 

· significa'nce of the; people: It is the possession of power that gives ·people control over 'their 
destiny 'and authority ·over· those· whom they' nave chosen to serve them. . Ambedkar had 
cautioned:· "By: indepe'i1dence'·we have '1osi the excuse of blaming the British for any thing going 
wrong. ·lf•hereafter'things go wrong; we will have nobody to blame e~cepi ourselves". 

· , ,: 1 , , I • r .1. • .', , • .. • 

2.6 Self'· Government' is' better than even good Governance. t:Jnless· self-government is 
ensured by clear devolution of power from the -cenlr8'to the periphery, people are preventedofrom 
participation in Governance. They can not eliminate arbitrariness in executive actipns which 
generally tflts the balance in favour of the privileged. Moreover the 'top-down' state-of affairs does 
not .legitimise 'self-government' -which is of primordial value. 'Top,down' administration ,'stifles 
public initiative. . To make people effective th'ey rpust conscicll/sfy :enjoy 'and assert .their 
constituiional entitlem'ents and not be ·mere s·uppibi~ts. for or objects of administrative ·largesse. 
That is the raiionale of the }3'.~ and -7 4"'. amendments to ihe Constitutio·n. -A sfrong-sens'e of public 
ouiy comes"from.empowerment. People's attitude changes from one oi obedience to authority to 
active.participation in governance. It is only ·when the gap i5etween th~ executive and .the people . 
is narrowed down through decentralisation' that democratisation "can oc~ur. The whole · 
configuration of governance changes if,democratic·order'is conceived not as a 'once in five 'year . 
ritOal' .. of,changing the guard ~ut,as a continuous renewal of democ'ratic life'from a Kriowredg,eable· .. 
a(!d pa~icipative. citizen body. .A citize_n as., a .. political and, sqcial., urit could ·alone:- take 
responsibijity for trans_form,ation' 9.f the stats!_ of the society._ Adeq~ate yonstit~tional amencjmerts 
in this. regard coul<;l. alone .m_ake it po$sible for· strengthening people's say .in governance involving 
beneficiaries in: implementation, in_tr,oducing, fl~xibilify through greate( aut,onomy to States ·and 
local bodies, enabling greater involvement of vol~ntary ·agencies, introd_~cing better delivery 
systems through self-help groups and s_o on ... The e~sence of the.matter is that there·should be·· 
effective participative democr~cy·at all levels; once, people,becoll)e ttte-fountainheaa bf power, 
their role ,i(l governance_ bec:.9qies me9~ingful,and effective, I\ encourages,,m active. sense of 
public duty, replacing emphasis from ~uthprity and' obedience to ac\iv~ participaUon. The system 
can deliver the gpods thro~gh. _devolutiol), d~centraliza\ion and democratization, thereby_ 
narrowing the gap_between the base of the polity,and its super-structure. · · ·. . 

2.7 Institutions and structures do impinge on the working of the fundamental.law of the land'. 
ThE;l,e is; however, a substan.tive prob/em of th~ philcisophy-t_hat unde~ies such in~titutionq a_nd . 
structures. And that has.to do with'the role of the State. Immediately after the,Second. World 
War,' when. the' decolonised world began· its- guest: for. development, the intellectu.al context 
favoured a· strong, in fact a leading,_role .(qr the.~iate /n the development.process.· 1twas partly a· 
legacy of the Great Depressipn, but it was aJso ~ .reflection of the major changes brought· about·_ 
by the October Revolution in 1~17. ,An altemativ\) ,ou!e to !he proces~ of industrialisation, w~ich 
held the key to the removal of poverty, in which the role of the market in the allocation of 
resources .. was b_etieved !o be, marginal, was• the. lyrchpin 'qf. the strategy, •.for development 
enshrined .i[l our Constitution. · · 

2Ji .. s;~e: of the --~h9rt~omings ,in the • go~-ernance: ·outlined: 13bove ar~ inher!3nt iri. 1~e · 
centra!iz~d na\u,e ot the ,lndian:State. which lays:down-the-parameters 9f th~. administration. 
There .is an indissoluble link between the two. This:'..was evident when the norms of ,colonial 
administration, with their long aricesiry, -camtc!-.early to stamp, their: featur~s 0/l the PO§l
independerice dispensation: Colonial administration had created a top-down sysleni of command 

· and,.otiedience in which :State and local units of.government were treated-as subordinate to 'the 
Centraf:,Goyiirnment:.: . ,, . . · .. , , . '.,, ·. , .. 
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1 ··'· 

1234 

\ 



. ' , . - . . 
:l. · Reallocation "of Subjects in ihe 7'" Schediil~: · Reallocatibii_ofslibjecis frcim tlie three·Lists· 
given ih the ·seventh Scfiedule ·is 'a prerequisite'·i1}°- this context: 'to :make governance' come 
closer io'the people.''Tlie C,:intral Li$! of subjects'stiould contract drastically, '(cinfining'the· Centre' 
to subjects of national importaB~e·such :as defence, National Secuiityf foreign_policy;' lnterst_ate
rivers:' communication:: mac_ro-econbmic;. pla_r1ning; ,envirori(mmt, etc. The li_st ·or subje'cis •·meaiif 
for th'e Sta'tes and 'Jar· other· layers of ·government will have-'.to be'• au·gmente_a with the" Centre 
refraining from involvement iri'matiers beit addressed· ai Hie lowerlevels ... : · ' '; ' - '. _. ;: :, - ' '', 

' " '" l. ; J • "', : ,' . j ' . ◄, I.,:: • , •. , '-- d :;_ 

_.f • •' - '',,' .·:•.II .. : ,• ,•:., • .: ,.·1, ,· _,;j ,,._:. :: ,1.', 

,4. Ratio"iialisation of'size of Goi.rei-nirienis &·Devolution oftheir'fun'ctions: There is·no'reason 
why the central governr_nenf s~o·uld have large ard u~wieldy minis!ries handling subje~ts like 
education·;·health, ·agriculture, rural development, sci9ial welfare, industry, power, etc'. when these 

. ,. - ·' ,_ •' •I • • •.. , • • . • - •• ,, '.· ',, • 
areas can more conveniently and appropriately be handled at the state,: regional or·d1stnct levels . 

. The centre can "at best iie a clearing· house ·.o( id~as·· and"•knowledge" out fo( it io ·be ·acfually 
_ involve'd" in shaping policy arid in allocation of resources is an' oveflapping of. jurisdictioii'. · Down 

sizing of 'the Government . shoulct', also follow·· Big : Governments: are' not always . c'onducive to 
.. . • o. • , ' • . '• _, ' • ,, , j I,, 

efficiency and promptness. People should·know-where the buck:stops. · •' · · -- · ,,,. · 
··, ·. __ , .. _ .•. ,·:- .· ... ·•1.--;,:-,•: ;,· ·:.,:•,:,\---:.: ,,':,, ,,/.•·,' 

4.'1 · Similarly,.if-the ·state1governriien!s do 1ncit delegate authority and resources to"units below· 
·.the stat~(, similar a,ts of aggregation' and aggressio·n 'occu·r depriving' local bodies 'of -initiative; 
c"iipadty for ,i_nnovation and experimentation: ·Th

1
e •richness.- and "diversity of 'experierice"across 

tens ·or ttiousarids 6f communities ,in locations across the' country·,islsoughf to be standardised 
and homdgenised by such.straitjacketing as·is,involved in·th"e pre~ent arrang~merits. We need to· 

·break away in a decisive manner" fri/m this dogma :or tentralisat\bn· which ·had- its. counterpart in 
centralised planning. · There myst be power iri: the local governments to ,'remould through · 
experimentation, our economic_ practices, arid institutions to , ,meet the changing social and 
economic needs. A single co"urageous unit cir local'.governme·nt may serve as a laboratory. and try. 
a novel, :social and economic· ex/ierimeints withoul"risk to the, resi-'of the· country:'- ✓ •• '· i . I 

, •·, :ii __ . . ::'.1, . •/:~,, .'' /.'. •~• .' ,, 1 

:, ;;!/t ;•\ _ ."'. ~ ,t /,,. -·: ,' ','. '-_ _ _ 

4.2 : · However we· need ·'·a few cautionary sign , ·posts,·•- A major achievement. since the
attaininent oflridependencei'ti'as been ,the·creatiori:ofa 1corimipn ·1ndiar\ market that·a"pproaches in 
size some o(\he "biggest: markets in the worla: •This· is' t~e' foundation of political unity. Anything 
thai ·weakens or threatens· ·to weaken or- ·desfroys'·lridia's·•polilical ·unity has to be prevented. 
Therefo'rei ·no 'unit of"tl\e l'.Jniori can be empowered to' weaken' !lie fou·ndations of the common 

' market:'1 It' is because_ of this predominant consideration that" currenqy· belongs pre-eminently to· 
the 'realm of the:'Union government.' Sb does ·the defence 'of the realin,-the hallm.ark of national 
sovereignty: _., Forther it should' always be'° kept• iriJyiew th~t -wn·en 'the Cei1tre ao·es not hold 
societies tiec6/17e polarise;:!: Similarly; the fac_t thai\soi-ne ifriii)s 1belong to the union list' does _hot 
mean that: the _Union can;1act in ahy f]la_nner· it' \hi~gg fit, as· long as it is ·assure_d ·of legisiative 
support. The concept of'coritimfous' reriewar of'cons·eht meians 'that, withiri limits central 'policies' 
are publicly debated and agreed :tp. •.The. citizens' should ·have· atce~s lo information,. data, · 
arguments ·1hat 190 into the .m"aking 'of executi~e or 'legislative decisions .. Only "then· can ·dtizens· 
feel that th'ey have contrib))te\!J to the fuiictiohing'of Irie polity:.:· : . ' :I ·, ;· '/ ' • -. ' - •:, '·' · · 

. , :·-.•~·,j ·•• •,)!".': ,: i., ·:,'..: iff., ;\•· _·J. 1 ., ,·11:·•,·,.;,l\ 

. 4:3. : . This. has' 10· be Corisideied .y;ith deitolutibnioi auttioiity: :respc;i"~sibility" and"" i~s·our~e~ ·ta:: 
appr6piiate levels. -: Decentralisation; c':a~ncit~ wor~t\without the ·d.~voliJtion: of reso~rces·:' If' the · 
niajqr sources"of revenue:reh\ain with th'e centre .th~ii' the·notion'.of th·e ·state autonomy wo,uld lack' 

. substance, -Therefore, along' with .re-configuration of the three lists of the constitution there has -
also io be a re;configutation cif•the sources o(revemie. :The states-should -be able.to raise 
resources, to( ttie tasks"they have 'to undertake! -:~his• would· bring I into' broad relier-issues of .. 
·rJgional irribaiai\ce. How~ver;tfi"ey·carinot be-swep\'.uMer,-the" carpet by making the.comfortable: 
assunipti~n that'.the centre can act as.a'big brother_,to·help the weakli_ngs: ·The last four-decades' 
ha~e · am'ply· i:le(noi\strated ,t~at · (egional' iinbalanc.ef tiay_e ·grown in:ispite of these· subventions: 
provide_d by the· centre to.help the·weaker- statest ,.·•'/"I :,. · · ;.:· ,. · , · · , •, '" : · 

' . . !. . 
;f'. 
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·4_~;,. ,. ,The :principle ttiat JEJSponsibil[ty must be,.ai;companied by cor(e~p_ond,ing reJ0µ;~!3~•·can 
be, dispi:i~~,ed wi!h qf11Y aftfle cost of perp~tuating 1!tie begga_rs, mentality ..• The g?P- q~twriery:lhe 
riqh.and t~e poor s_t_a\es-1','ilh_in-lhE:l_ country ti<!s,to ,be b~dgefl ,by pqli,cies that stimul!lle growt~ \n, 
I~!! poor stat(!~ •• rather thaQ!. by handquJs_ which ·e~d. yl) in- the ~~nds. of. the undeservi~g .. _, The 
existing policy regime has orily stimulated ,competi.tion between the states, on the size of, the plan. 
The bigge~ the size :lhe'. more -~uccessful' is .,the·:p~litlcal lflader~h-iP, of ttJe ,state ,suppdsed to be . 

. Performances. and outcomes do riot .m.atleL .Thu_s_ UP._ and Bihar. cpn cont!nue to wallow in 
illiteracy while state leaders go, about trumpeting the size of the plan they have secured from the 
Planning Commission. ·The states must have the matching resource to do what they ought io but 
they ~ust .also take !he [!3SPO.n_sibility, f!sca.1;,politica,l;a(ld a9ministr.ative,, fpr w~.it has_to_b~ done .• 

. . ;·, ;, ... ' . ' " ' '· '·/ . : . ; . . '\ 

4.5 · , ,The _present poli~y ~egi_m_e · is, 11n ,elaborat~ ,subterfuge. for_ se!3king _sqapegoals::,< .T~e 
Constitution has.encouraged this. charade .. The sooner it.ends the better it will be. This.is the 
only way_to .harmonise '.the i111peratives qf all, round, d\)velopn:ient wit~ those)if :reducing, and· 
ultirnately, eliminating, cast~:qa~e.d. iniquities .. The,list .of s_ubjects allocated. in. lhE!,3 _lists }n.dicatE!d, . 
under ,Scjl.edul~ 7_ Y'ill hiJVe to. be, drastically reallocated to make_ the Sta_tes. operate on a more 
federal bases than at present:" This is -inseparable from .an equal insight in .financial framework in 
which gen~ration of fiscal resources acquires· grea'ter and. balancecic autonomy .. Consistent wiih 
this P(inciple; it woulcj .be. desirab_le .to provid\). in the, constitutiofi . .that th~. aflditi9nal 0 /erms ot 
reference. under Article '280(3)(d) in the · interests of. sound finance . should. be finalised ,in. 
consultaiion with the_··states, .. prefe_rably .through· an endorsement of.the NatipQal ~evelopmeni 
Councils :.Also the tirr]e would. app13ar to have. C0[l)e io ,giv.e. lo the· rei;:9inm,enda,tiohs cif')li.e:, 
Finance Commissions the status of a legally binding awatd. This would enforce ,accoLJntable and. 
respo_n~ible)e.havi_our throughoµt the,spectrum,pf. the.institutions of governance: _: ·. . ': .'. -·J· 

;..r' 

·, 
• . .''~''-,. . .··.:.~_,, . • ',:_-:,r·,- -· -

5. Human Resour~e Maragj'lment a,n~ lnvcilyemeQt. of Com_mu~ity, •. Whe.n. o~e !al.ks abo'ut 
resources· it does not only mean financial resources, it implies human resources as well. You 
cannot ask a district councillor. to take· charge- !:Jf p,iry:ia_ry o~ S!3Condary. ,educa,tio~ •aj .the. distri~t
level. without giving the elected district council,control,over.,administrators and teachers who .. run 
the school system. if a primary. school teacher· i/ioks to a. distant education ,.director ,or' the, 
edu~a)ion min_ister 9r state Je~ej'electea :represen)atjye fr?m the."ar~a fg,r, hjs prci"m6iio~ or, any 
other ih:iP,rovement in his conditions of sel'\'.ice, he is. n~\ going ,~b. b~. ~cco_u~table,,and· responsive 
to th.e needs of !~e. local ~ommuriity.',_'Tl)i~ simplE! <;!xiuilpl<s!. rais~s '!ti~ que?tion of the· pre.#,e~t,:, 
structure of social and economic seryices and. how :it needs to be· remodelled or refashioned to . 

. bring. ii, in line with, the reguirements. 'of the _age oi de~~ntra!is~jion. 'fie have to think in t,E,;.rIT\~ ()f, ,· -
servi9es l;>~il)g ovin!Jd ~y ltJ,e communities whicll. use_ !hese se~ices., )'h!lre :!s 1;0 _rea~on whyJ~!l
djstrict ,councils_ .can_l)o! recrqit,. train, , man.age_ ~adres, of-, school . teas~ers, supervisqrs, 
administrators -for p,rimary and sec9ridary .. ecj~cati,on, · _leaving . th\l :area._ of.. high_..-spec_ia_l!tY . 
professiqnals like. curriculum_ deyeJopers to_ qf han~led, by regio~al. :'r state, .level b.odie~, _This. 
would bring local -com!!lunitie\l, ii) intima,te. ,elation_ship, with the eq~cation personnel al)d crea1e 
appropriate environment for bringing forth ri,sponsi~ility ·_~nd a,cc9untable. beti,avic,ur frqm services 
to" the local communities that pay them. · It will also ensure that the communities themselves fulfil 
their obligations towarcjs, ?~ch_ persqnnel 9nd.ct~y.,ards '!h!l. l~rger,_,objec~ves,'of creating and: ·. 
_s.ustaining a healt]ly an_d xibrant_,educath;m .. syst~ri:i, ,,Similar. logic can be ,employed, in. reg.a rd to, 
oth_er service.s which are.ri_~e9ed .at !]7!3 district.le\lels .aQ9 it can-be extended,upwarsJ\l,to the.s)a!e, 
·leyeL . · : - - ·- .. · ·. · _,·,.,,,:,._,ri .. _ .. ,. · 'i:, ._,:•·.;::~." - ,-.-~--~-', 

, ' 
i• , ,,~--,.-, - b... ~' ,., ~!.;:; .. _,·; .... ~i:,, •. ,·1.:• ·: .. \:1r,;: 

5.1 Wha_t1 is urge~tly, -re9uired at this· junctur~,; is a straightfo,:ward- ,ecognition ii:i ,,m!l . 
fundamental. law, cutting through the -l(erbiage,_qf. devolutior:i, ttiiit..a. dil,t(i9t, is -tlie,.basic uriit ,pf, 
planning for ,deyelopment - social, cultural;' eccmomic and 'human,· Along with_ t!)is. it. is nec,e_ss~~ 

· to,provide,-that creation of·new. districts.has to.conforrnilo the criteria Qf;,viapi!ity.' Otherwise ,jl)e,• 
political process already under pressure of the forces of, fragmentation' wqul~ be imaole :!o ailea~t . 
moderate the present trends. · · 
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_6. Morn.P.owers .to Local El~cted Bodies: Functiors, finances an~ funcliQnari~s:would have.to. 
be placed.-under-the direct supervision and command of e!ecfed bodies at relevant;levels of 
operations. ,This would, to a substan.tial degree,' correct the existing distortions and make officials 
answerable and accountable to the people. ThiS,,hi)S implic<!lion~ in respe~t. of devolution qf 
political and financial powers from the Centre, too, DexoMng as much power as possible to .local 
and regional levels of government increases the ability;of the system .to foster citizenship.and to 
enhance the citizen's decision-making abilities. Officers at. local ley!)ls ·have .'g,eater initiative ·in 
implementation under tlie watchful eyes of ihe peopl_e directly .~ff_ected. . 

6.1 . Dispersal of power through local autonomy maximises opportunities for popular 
participation and helps change the nature of the relationship between· the State and the ,civil 
soc,iety. Instead of being merely the passive recipients 0Lr1ghts. ciUi:~ns, be.come ac\ive 'agerits. 
A democratic society cannot function properly. if eveiything in- it'is left ·only to the state or ev~n to 
statutory bodies. Statutory action. wiil be infractuous if it is not unde_rpinned_ by voluntary action. 
The driving force for regeneration comes not from the state or its institutions but from so.cial· 

· movement. · People acquire more characteristics of· a ruler than ruled where they set up 
associations and NGOs to assert their rights and preferences. in the domain of public policies, 
This exercise of political pbwer'lhrough civil society originated as different.from statutory (bodies) 
opens the w_ay for concomitant den\ocracy. · Civil society consists of open and secular 
instituiions that mediate betwe,en the citizen a_nd the .state .. Thereby state and civil society d6 not 

• work as antithetical or substitutable but as complementary to each other..· Private associations 
'and pressure groups act as a powerful brake on state lnstitclions and also·monitor the conduct of. 
public servants. In the absence of civil societies the state· machinery and civ1I servants becomes 
the dominant nexus of pow_er. The modern idea of self-government rej:juires emer_gence of civil 
society which would make people self-reliant rather :t11ari remain dependent qn state institutions 
and subject to .their control. · 

, ... 
' - . 

. ' . ' ' , , I ~; • I • • • , • 

6.2 One of the marked weakness of the prese~t regime has been its failure to effectively play 
its role in the sodalizinq process. It has failed lo use the machinery of the s"tate to create ·a 
society of equals founded on the principles' of. social justice.· secularism and eradication of 
casteism. ,In this regard, the situation of ihe: Dalits' and backward castes fi'oints to glaring failure 
of the state. In spite of several-programmes launched by it. ttie state has failed to energetically lift 
up the Dalits and members of other lower castes. As Ihe executive has overwhelmingly identified 

._ itself with the stratified sections of the privileged few. it remained ihserisitive to the calamities that . 
befe_ll the weaker sections of ;lh·e society ,and ret'uctantiy took steps to ."repel the most injurious 
actions_ perpetrated against them. Large sections, of these people remained docile, submissive, 
passive an.d. tame. PiecemE,al c,hanges 'improved'the conditions· slightly, but the very spirit ~f the 
people by which the Constitution was to be sustained co_ntinued to rap. · . ' . . . 

5·_3 • , Poverty whicktiad its roots in the old system of land .holding. and wealth accumulation 
also remained by and large unvanquished by the, programmes .launched to eradicate it. The 
executive machinery failed the basic ·aims of -the Constitu)ion fo' er"adicate mas·s poverty and 

. illiteracy and lo· improve the standard of health ·and general well-being. These received scant 
support from the regime in spite' of.big promises: made to fulfil the scheme of 1hings enshrined 'in 
the Constitution.' The · adm_inis\rative. classes. emerging , a's an; elihsi c_las~ failed to, identify 
themselves with the meek and helpless, nor did' they strengthen social movements wedaed to 
social transformatici_n. r:-etevant'-~rcivisio~~ of th<?• Constitution;:in t,his res,p~ct remained mo,;tly 
neglected by the executive agencies.. _ _ : 

' ' . • i ' ' . . ,.. ' . 
6.4 · . The arrangements of administration (bed-rock of governance) under ttie Constitution now 
appeared inadequate to meet ·the situation. The effectiveness of premier services lb play its role 
in augmenting the socialising,process femained limi\ed and forecl_osed possibilities of finding just 
solutions. . - . , . . . . . • 
7. Civil _Services: One of the problems that ·remains 'to be addressed'in the context concerns 
tt]e Al(lndia Servi~es. ,:he.structufal problem is t~at th,ese two services (Administrative & 'P.oli9e) 
,were "founded oh the ·imperial idea of -~efritorial ~antral. It '("as ?I 'th':l district_ level that the Raj 
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. really became an op~raiiohal reality: The i~i/iiorlal 'inie~rity o/ the-imperial porriafn·re'sted·on the 
ierritorial coniioi' ove/"tiundies of"dis'tricts fibm over the ·length and breadth cif ·the' ccluntry. 

- -~., L • • •• ' :)"<... ' L • ••• ·, • I .• . ' . . ' • -· , 
'Therefore servic_es were recruited• for•the ·purpose tif r'naintaining·political' control over· the vast 
forritories of the empire ~ and their c·ounterp'arts cbuld''be found everywhere in the 1colonised 
~ond· governed 'by Britain .c but wer~· expected' to•cfo sundry other jcibs sutli as tax collection 

. onc:e ag~in the inajcir' part being frbm. land, 'regulating trade and industry and supervising ·urban 
'ceritres,'· but the· hu

0

mberii. involved: ii{ staff" j6bs in ttie central and 'provincial secretariats were 
miniscule compared to the presence 'a/ the s'eivices at the 'district level. • · '· ' 

7.1 . ·._: This colonial idea was not abandbn'ed ·wheri· the couniry becam·e free for reasons which 
. •,-11 ; - • '/ ' ' ' ' • , . ' ' • ' .. - . . 
become ·clear from the constituent assembly debates., Be'il as, it may, the_present situation is ,that 
the iitructure·•of'the'AII India Services would' appear to·be ini:'ompatible with the development 'cir 
full'fiedged cemocratic representative goverririieilt arthe"district level. 11n plain wcirifa'.i\ m~ahs 
that law and 'order has al1i'o to be brought within the ambit ·of the''elected district ·cour\'cil•'which 
sliould"also'·b~'in:ciiafge 'oi develbpmeiiiai aciiVity. It may well mean the disappeararic'e'cif the 

.:post.of the ,district collector, art institution tradi(ionally iienerat_ed by the-advocates of the·AII India 
Seivic'es., "We would 'need cadres 'trained' to' detect, prevent· arid ·investigaie· crimes ·.and to 

•riia'intain:th~ p~ace ailcf' pub°i'ic orde'r but_.th~ need fora ·gerierali~t officer to inaintairi public titder 
ma/be queslfoned: i~ fact if th'e 'force"to .combat crime' anil'inafntain public order shoula: in a 

.; sutistanUvii·sense be· sulijeded to the d:mtfol of the· elected iepreseriiatlves·at the disfrid level: .. It 
·is onl/thus that public service at ttie distiict'.level would acquire( significance arid be,'the.'real 

. stepping stone for ieadership at higher'levels, l ,., . ' . . ' . • .• -: ' ,,., .. ! '. 
',.' " • 1 , ' ,. • • 'J'' 1, · ·1 • 

7!2 Th~ en'd: of'the imperial -~ilntinuum in ,the administrative set"i.ip may require a: dif;ei~~; 
cohc~ption of il\e 'generalist services. The brightest university graduate's \..,ho wish \6 entel 1:A.s. · ' 
(Indian Administrative Service) could then be trained in a variety of subjects having·to do with'the 
economic aQd financia/ administration of the states and the centre and p9licy making in higher 
brancties of a·dminist_ralion•'such ~s- security.I science ·and. technology, international trade to 
constitute a .truly elite· corps of administrators:which ·wouid be mobile-within defined' fields but 
would not perform the 'prese'nt'gerieralist }ig' of _moving'from'·ariimal husbandry-to defence to 
women welfare which inaRes· a total mock~ry bf. \my tci8cept of admiriist_ration in these' days of 
knowledge· explosion. . · .• · ' . ' ' . ,,; ,',', • ··. -· · , · · 

~ r , 1. · ·• • , , l ~ 

7.3 These are several ways in which the 
0

IAS can 'be improved and rationalised'and made to 
play an''important role in transforming governarice;and ~ttention·should be·given to them. •Above 
a:certain level -·above ihEi'presenl Joint Secr~tary'.to GOl level -·the posts should be inaniied'tiy 
persons ara'wn froin'·different services·ahd sources and· even from industry, corporate '.houses, 
NGO's _and the Posts of S_ecretaries' shci(Jld° not 'be the·near monop·oly of IAS officers. We should 
specialise some cif the generalists and:qeneralise some .of the ·specialists through proper career 
·manag"ement: -; Sui:h';iierscins• alone should' hold )he top post's. ~Career manageni~hl h_as. lb 
improve g"reatlyand be'.freecf froin day to' day political manipulation. ·The system which has come 
into vo~ue·of·~ f!!ipister\:hoosing ~is Secret~ry \o GpvernmEml frorri aln?ng the,'otfce~~,i:i(~is, ow~ 
State has to be given -up at· once. In ·the' early years upto .1970s 1! was recognised that a 
Secretary was Secretary'to·Goverhment'a·nd noi·seci-etary to the' Minister and case·was taken·in 
posiings' most 6f the ti/ne iii 'ensure that the tw'o did 'horbelong to the s§me State. :Exception was 

. rhad1: ~niy on th~ ~asifof •the" [ndj\'idJa) woi-k:9f ?ffic!Jr foni partbJla_r, job·and 'n9t bec,a~i;~ 'x' 
minisler'wahted 'y' officer from some State o/ community:· . . ' ·. ·· · · 

' • !' . } . I, • • • i 'I 

7,'l, '" Fer: career .m,_~ra_qe[l1<:m)_ ,anp, prepar~tio~ ~f- list~ :.9r.__per~o,n.~ ~Ui/a,ql~ __fo(: S\'n°i?-r 
appointments on an obJecl1ve basts, ·internat16nal experience 1s available·. The poht1cal leadership 
'tliou_ld be .. wiilirig',to g'_1ve up''jts_ ·hold-, .. · ·.' ,'' . . . ,· ' ,,_ ", 'r,' 1 • ' " ' . It" ,. 

·- • ·-. • , .,. -:,' • - J ,,, • • I,• ·t ' . l - ._., .;:..,~: ,! ' : .. :i 

7._5, .... The a_~_sence .O,f,cleflr cu! relati~nship ?,~.1-«e.en Hie people a[]d the state fun_ction:ari~s is 
responsible for much, whieh has gone wrong:'_ All tl)is happened"becaus~.: inadvertently ·or 

. C?\bei:iri~e'.'. we :an_ofed t~e, ~plonial legacy .of .adli)iriist'ration to :c,ontinue to hoJ(sway'_in, the' pb~t
indepepaerice era as well .. For iristance,".the change of nomenclature from ·1cs to IAS aid ,not 

.. . 
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_, even -c6hsiiilile'a oosiftelf ll chattge, The so-called 'steel frame' of the British Em
0

pire became !he 
toie mod.el fdt ihe fietit)litig IAS ftatemlty, The 'guru mantra' of the old guard, viz, the I.C.S., was 
the hiairitetiante of \he status gub and-the new guard, viz. the IAS, ,was only too-,willing 1!:foblige 
and follow suit. JI i§ a- na'(ve ho~e tci expect status quoisto lo lnltiate,or, welcome changes for a 

: • variety of reasons, _Fits!, ,,\MY have a vested interest in perpetuating their dominant 
., ailv'antageou_s posillon along with the privileges flowing from ii, Secqnd, being for the most part 

bure'auctats r!!lher than lnteliectual leaders, they lack the vision and i'maginalion- to devise new 
ar1d:1nrtb\tati:.,e policies, preferring to tread the beaten track ana to continue familiar programmes. 

,• < •j• •: ': '' I I - l Oj , I 

· 1:i:; · . Many olller .failin'gs o(the executiv.e machinery' leading toyiola)ion. of fundam~ntal.rights 
have also become obvious, :ths 'obscene.and at/oclous'acts systematically employed by certain 
sections _of the. executive devalued and debased ,the ,moral'aulhority of ttie Govern merit. The' civil 

. and police' sef.vic~s failed 'to _serve !hf! people well. Corruplior.and illega(ways vit!ated the. course 
of justi~e a(ld 'faJrplay. !4ardship,s, negligeric13 _and injustices accuf11~I~~~d, ~hich, had adverse 
political cotiseqUences, PEjrks, fringe .tienefils, :special arrangement~, 11nd P[ivileges provided 
exclusively to executive ·officers and polillcal masters set .them apart 'frcilli the people. What is still 
more galling Is that IT)ost of these freebies had no legitimate sanctir;in· but, were self-appropriated 
lly the iiig~ and _mighty rulihg elites. as_ some sort .of a diyin~ right. , A, massive' _decline in the 
jJre~tige ,91 pUbli<: office ocqutred ·In 11)\l public eye. C\)fruption, like cancer, P,roliferated in the 
Whole body pofitics'. beliVefy iigencies were rendered ineffective and' partial.' Credibility of 
gov.&/nnieht organizations- suffered very badly· with the run-away' expansion ,in. the· bureaucratic 

·-·apparatus of the State does_ n'ot serve society but'if served·ittelf. Disiliusion_meht with democ'ratic 
governance became perva~ive. , , . · , . · 

8_ Making the Civil Servants amenable to discipline: Tile ~eed for weli0circhestrated 
administrative effort on the pa[I of the Union and· State level· administration in achieving, 
constitutional goals and national targets ls. well re_cogniied. While ii cannot , ~e deni~d that 
administration have ,assisted the governments of, the day in making and implementing the policies. 
Cases are increasing where they' have fail~d morally and professionally and_ yet remained 
irtimu_ne from impqsltlon of penalties d4e to acimplicated procedures provided for taking action 
against them as_per Article 311 of the Conslilullon.(against the erring officers). ·This has had a 
bad effect on !he overall pis~ipline, ,The sa(eguards provided to . civil servants could only b~ 
justified if \hey were to exer~ise •exceptional -probity in, tl)eir activities and condu'ct arid were lo put 
public service 'before self, not ·otherwise. Though the state functionaries do need safeguards 
against )larassment, malice and witch-hunting_ by superiors arid politickl · m'ast~rs or ev,en from 
some self-styled activists, ,in· practice it' ls carried too far, becoming cou_nter 'productive. The 
excessive safeguards have· emboldened the civil servants to flout or' ,circumvent rules with 
impunity and engendered a feeling of irresponsibility., It has also become a principal threat to the 
doctrine of accountability lo !he people. Thus It has become extremely difficult to punish the 
g4ilty ,and· put 'the working of the executive on proper .rails. (CBI and' like- agencies have not 
proved equal lo the'task either.) Hence the need to modify the existing 'provisions and proced4re 
and make the civil ·seivants·more amenable to discipline without any injusticf! being done to 'them. 
Th_e · doc_trine of· permanency will have .to, undergo a radical chang·e. Measure~ weeding out 
personnel lacking probity o'r c'ompetence · and Induction of outside tale'nt on ·c'ontractual basis 
should also be encouraged. -

, 8:1, , . Th~re- is no doubt that lhe\;;y the:ad~inistrativ~ l~w ha; qp~rated iA the c~~ni;,,- and ,the 
way ii h;fs been interpr~ted by the ,higher courts' has tended.to confer an imll)unity against action 
to meet' out swift pupishmenl to the delinquent qfflcers. But that only points to the need. for a 
thorough reform of the administrative law as well as an overhaul of a judicial system. One cannot 
take.,away guarantees' o(fair ~nd Impartial treatment o( services and still.h,ope to gel col)lpetent 
a~d d7vot'\)d pe~orman~e from pubJic servants .. The_ need is not tp ~iscowage good pe9ple; the 
.need, Is to discourage bad people which objective can be served only by efficient and speedy 
,proc~dures I~_ bring the guilty to the book. ·, ' 
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9. Methods of: Evaluation: Stability of tenure and guarantee against arbitrary punishment are 
essential' if you want to get the best out of public servants.· AT the same time the present 
methods of evaluation of pertormance need- drastic reform. At present neitlier the quantity nor 

·the quality of output of individuals and·collective units in myriad_ organizations of government is 
properly measured with the result that tlie good, the bad ancl the indifferent' are all lum·ped 
together and mostly chronology determines who goes ahead and who does not. These would 
also require extensive changes in the civil· service regulations. This has to 'be a continuous 
process of bringing knowledge of organization info play in relation to our institutional set up. 

' ~ ' ' . 
' 
10. Lok Pal: Cases have multiplied, giving rise to questions regarding the impartiality of the civil 
ser:vice. Criiics tilame them for putting self-interest above public interest and bending too willingly 
to do extra-legal dictat~s \,upeniiis and· political masters instead' of performing. duties impartially 

. 'and conscle~tiou'siy 'as per law: 'SectiOf!S of people ili,;'erved cla~o~r;for rE;lief ;md for 'restoration 
• of the rule of law.and justice in transactions. Amidst a spate of corruption scano~Js·and financial 
scams, ii is' imperative that the lofi'g-awaited 'l:ok Pal Bili· becomes a law. The ·ot~er institutiqnal 
arrangements like •wtiist/_e·blowing', etc. should .ilso be put in plac;e tb curb-corrupt practices.·.,· 

' ' . . ~ ' . 
• •· ", ' I ' 1 - '1 , • • 

10.1 A pliatile civil service influenced and'manipulated by ttie political executive· has ·severely 
· stia!~eq the ,<!uthoriiy of·goyerriance' and the'execµtive:peisonnel ·ha've lost cbn.it9e1Jce in. )heir 

own val,oe_'of ·service to)he' peopl!!._
1 
Thex .~r~ cor\~umed by ·a d7sire Ip achieve and: hold ,high 

<?,ffices for'th\lir own perspnal gains: , P._e,iple'.h~ve,terrj<Jined ·s\l~Qrdary and are \reated mc,re a~ 
·subjects than citizens. It alienated administration from people and ·contributed to the prevailing 

" . ,, 1 ·• 1 , , , • . • ' •, ,- "I · · 
malaise of misgovernance and significant demoralization all over .. The system seems. ~n.able to 
solve problems that people face. Unsolved problems at times ·start driving some sections of 
~ociety to violence, while the power~ t11at b_e )ittle realize that sporadic violence can IE;!ad to major 
u·phea~<!IS i.n society. ' ' . , . .. ., ' 

1_;1. ·cil,/( ~e.rvices Spar~: , Arbitrary iifld questionabl~ methods-·of appoi~tments, p;~motio~s · 
and !(ansfers of officers by political superiors ,also led to corrosion , of the moral basis of its · 
ind~pef!d~nce: It .. has stre·ngttiened the ieimptatioli in services lo. collusive pr~cti~es with 
politiciahs to avoid the .inconve'nience of transfers -anti to gain advantaifes by· ingratiating, 

: th~mselves, to politic.al masters, w~ich was afthe. e·xpense of being, fair and.independent. T.hey 
would do the poljtician~' bi,ddings· ra!her ttian-ad~ere_:to rules ..• L.est the sih;'ation be90,nies',.moi-e 
vicious,' if is necessary that a '.better arrangement· be cqn_ceivect uncler the Constitytiori. The 
question o( appointl)lerits, 'transfers and placements is· not tq be left. to the. discretion ''6f the 

. politicians cir administrative· bosses· bur be entrusted to' independent and autonomous boards 
cc:mstitut!ld .(under the Constitution) on the line~ of UPSC. Clear and predictable guidelines and 
reviseifrules of service may also be worked out. · · · · · 
( ., ' ' ., • ' ,. . ' ' ' ' ·t::, • ' . • . 

_: 11.:t ·, "The. vert[cai' hie,rilrchy ·.,s against the horizcint_al o~e makes· omcer's less acco~~.l~bl~ to 
the people for whom· they have been employed to serve ·and more accountable to their official. or 
politicaH;uperiors situated away from the people lodged in places far away. This is inherJ!~i'in 
the present arrangemeht where functions, functicinii'ries: and finances are not placed ih one place 
in the hifrids ofihose'who run and preside over the lo'cal affairs,' includinti" local government. This 
requires fo be changed. . . ' . : . . .... 

12. Transparency in Administration & Right to information:. A major promise of a different 
. style 'of governahce·is 'the ·citiieri's e~cess to''infoimation .. The right io informaiion <;annot_ be 
hedged. by' so many resfrictions as'- to· render it meaningless. Tne' idea is not as .. ii is oftJ,n 
supposed by 'the supporters of the·prbposal'ttiat·people at the.district levei or village level w.ould · 
kriow·wt'iat has· been 'allocated·for their respective territories· and• how ii is being spent. . The 

1con·cept is_ much broader'ahd· m·uch richer.· How r\,uch 'should ·a· couritry spend on its .. d~fence 
preparedn~ss? What kind of weapons it ought to'h~ve and why?· If 'diamclcr~· has• to ha_Y&.miY 
meaning in the'modern coritext,-guestions lii<e'thiir kind cannot'be reserved ·exclusively_for-'the 
experts to discuss and decide. Political edu~ation of the 'citizens has to embrace these. arid other 
similar questions that have bearing on the kind ·of society that we wish to build.· II is only if the · 
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right to infomiation is legisiated and develops from precedent to precedent that rights and 
responsibilities will begin to go together. Currently we only worry about our rights but do not 
·spare any thought for our responsibilities because we do not either ca(e to know _or h_ave no 
'.means of. knowing what is involved in making one policy choice ·,rather . than, another.·· We 
therefore also do not know what kind of obligations go with different options that we can choose 
from. · It is comparatively easy to mislead people about the consequences of a policy option. If a 
full kndwledge about the implications is vouch-safed'only" to th1f chosen few, and the con1mon 

· folk, the unshaven lot, are ignored on the ground of their ignorance and irresiionsibility, tt)en the 
act of detonating a bomb can· be represented as a major enhancement of the country's status 

'without altering the exjsteniiai realiiy of the weakness within. , · · · ' 
' • I f, • 

, 12,1 Much of the common,man's distress and helplessness could ·be traced to· his lack of 
access to'information and lack 'c>f knowledge of decision-making processes. He remains ignorant 

' and ·.unaware of the proce§ses ."wtilch vitally ·affect his interest · Government procedures and 
(regulations, shrouded in a veil o( secr~cy d9 not allow the clients to know how their cases are 
being, ~andled, 'TheY. shy away from, questioning officers handling their cases because.of the 
latter's snobbish iltitude and bow-wow style. Establishment of ·right to information should be 
promul9llled and needs to be given real ·substance, In this regard, _government must assull)e a 
major' responsibility:anci moqilize skills_ to ensure ·now of such information to. ~itiiens·. The 

. traditional insistence .on 'secr,ecy stiould be discarde,d'. In fact, we shoulq• rave 'i_n pla,ce 'ofan 
cfath of secrecy, an oath •of transpa'rency. ·Administration·should become. transparent, and' 
participatory. Right to information can usher in many benefits, such as _spe~dy disposal of cases, 
miriimiziri'g /nariipulative and dilatory tactics of the ''babudom, and; last but most importantly, 
putting a conside"rable check on graft a~d corruption:·: · , ' ' _, ,, ·, - . . 
,_, . ,'· ·' , , , ·.'·, n, , 

13: . Accountability: Social audit ~f official :.;;orkin'g· l'Jou·ld be. another way of developing 
·11ccountability ·and answerability to ttie people.' Without .such· ·ari arrangement: neither 

0 performance nor delivery- systems could be monitorEid or improved. The social audit by free an"d '', · 
,. ., ''I'• • I - ',·· . . •• • 

: independent agencies could also· ,lay the ground to harness .resources of men· and material to, 
. "'.improve huma~ ,c9nditions. This would also be a:/xe-.condition to secure tt\e ovet-riding:objective 
' of people's participation in government and a means to evaluate the utility of the services on the 
·· touchstone of its performance. ' · · . , · • · · · · ' . · · · · C-

. ' . ' ' . - ' 
. . - 1 . . ,· - . . • ~ 

_. 13.1 It_ f!laY :~lso b_e v:-orth _con~ideririg tha_t officials, be.fo:e _st~rti_ng their career1:ta~\: an oath' of 
. loyalty to the ·Const1tutIon and swear to abide by the basic principles of good gover~ance (see 

' Annexures. (·a'nd II). This would give: renewed sense otcommifrnent by the ex~cutives to the 
·: pasic' tenets cif the Constitution a~d VJould _prove import.Int both substaniially and symbolically. 

::'This might also clear their minds marvelously .. 

13.2 During ,the 'course of these fifty years that our Constitution lias been in 'operation·,.many 
new ·avenues of work and responsibility ·have come up which w~re riot there eariier. Government 
was responsible for ·maintenance of general law a11,d' order apart .from implementing· certain . 
governmental programmes of economic development. Government cannot any-'longer confine -
itself, tci these 011ly: The ·role of gqvernment and civil servants has to undergo a striking change. 
Jf the hew services and new avenues ~are to be harryessed and put in tlie_'servi_ce of the people, . 
governance has to recast its responsibility . to tap the wells of new avenues based on new 

,. technologies and'-nevi'knowledge by employing expertise and agencies spedally:engaged·to 
handle them. ·indeed many new professional services have since been iia'rnessed. · In ·fact, in 
relative terms, 'the importance of general ·service administration has receded into background 
and the)·eed for technical professional services are' in 'the forefront of developmental activities, 
The·'r1ew services have indeeflound the.~ay up. But it is nevertheless imperative that their role, 
status ·and· importance; vis-a-vis '.!he IAS'. should be clearly spelt out. refor.mulated arid given a 
me~ningf.~I and dignified st11tus. Other non-lAS, Secretariat S_erv\ces which hav~ many legitimate 
grievances' should' also be upgraded to ·play their role more effectively.' · Generai'-'administration · 
would-remain important but its•rcile has to be clearly redefined. Controversies between the new . . 
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and !_he old ,services, and within the services if allowed to develop, would become a formula for 
disaster . 

. 14., Sp~cialists and.Generalists: Technocfats and experts h~ve been employed in the past, . 
bu\ they· had to play secpnd fiddle to the generalists. But.specialization has reached such levels 
of sophistication that a specialist is no longe( going to be satisfied with a subservient position in 
.the dispensati<;m where changes in the. field science and technology are taking place at a 
bewildering speed, 

. ' ,, . ' ' 
14.1 All this calls for suitable legislative action, provision for which should clearly be laid down 
in the form of'an Act for which a provisio·n ·exists in article 31'1 and which has not yet been done 
(except that an Act relat~d ,lo IAS was promulgated). (., 

. I, , · , '-1 _. , , _ 

14.2 Over the years several Committees were appointed to review the state of administration. 
Their reports :have'spelt'out measures to correci malpractices. Some oitheir recommeriaations, 
though. sharp and sound, have failed to redeem'the situation. While all efforts should be made , 
to iake full advantage of ihese reports and implement· their recommendations, the malaise is far 
too deep to. be set right by rriere technical or ,administrative reforms. M·uch more is needed to be 

,' done.·. I.I.is imperative tel :devolve power;frorn the Centre to 1,he periphelY, and modify. and add ,. 
some . provisions to 't~e · existing constitutional arrangements to gear( up . the working of the 
executive machinery by making ii more accountable to localgovernme~t. •- . 

. ,' . ,..,. . 

14.3 · The decline _in qualiiy,_ of ,governa~ce has been augmented by the · excessive 
governmenlalisation of 'all public activitie.s. · Autonomous .public institutions· nke para-sta\als, 
banks, financial institutiors, universities arid'even cooperatives were micro-managed resulting_in 
failure Ip acriiev~ their declared' objectives .. Because of micro-management the~ c?uld pot held 
responsible or accountable. Every organisation. had an alibi for failure. . . · . . , . 

... , '·, • • • I - ' • ' >-
( ' . . '' . . . •- ·· ..... _, 
\,)4.4 ,. It should, be recognised that a matur·e .,democracy is· a polyarchy ·of. seve,a_l ,inslitulions 

and not. merely_ Government at v~rious levels.'•;. Government's role i_s ·10 get the laws el)acled, 
provide for the ·framework of a category of public institutiors and provisions to regulate them .and 
protect the public from fraud. As stated above, ·an even more important role is to implement. the 
laws fairly and effectively; but not to interfere and micro-manage. 

' . 

14.5 T)'iedilcline in-gov~rnance is no less due to.the failure-~! professional groups (which are 
p'rivilegEi'd' secfions of the society) .to upho[d standards. It is th·e. duty of a mEimber of. each 
professi~n. to uph'?ld the,,dharma .of that profes~ion. ,It is the-duty of each profess_ional 
organization to pres·cribe and uphold standards and take action against :the deviant. That is the 
whole object. of seUiAg up self-regulating organizations like, Institution of Engineers, Chartered 
Accountants,. Medical Council,. Council of Technical Education, Bar Council., etc. But these 
organisations have been iunciioning more as . lobbies. 'for 'each profession .. Professions are 
irstruments_of public seryice. They arid the perceived bflnefits of.their members have'.become 
ends in, themselves. For example, it has riow come to the position 'in judicial administration that 
courts are for. lawyers and not for the public. · Every suggested reform of the judicial system is 
obstructed qy: strikes -and, agitations of lawfers. No low-cost alte·rnative redressal system is 
allowed ,to come up. 'Even simpiified systems incorporated in statuies regarding family courts, 

'd ,. - - • , - . 

:consumer.. protection, etc. are. subverted and made. complicated. Examples can be cited from 
every, other profession. ' 

. . ' . . , ' 

14.6 The ·contribut\on of the judiciai ·arm, with the.assistance· of lawyers ~s mentioned, above, 
in the decline of governance has to be ·recorded. It is not a small contribution. The•delays in 

. co~rts, I the· f,eqLJent adjoyr~ments, the leQgthy trials and hearings, the_ insistence· on special 
privileges al)d perks during service. an9 _ after retirement, the subordinate ·corruption etc. are well 
~nown.,. Of-course, _one has to record Iha\ the higher courts _have in recognising public interest 
,litigation .become the last refuge of the harassed _citizen and have done a magnificent job in 
drawing attention of the executive to its failures. At the ~ame time, in the ·High Courts,, the writ . 
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'jurisdiction has been used indiscriminately in the opposite direction resulting in protection of tax 
evaders, delinquent and ineffic,ient civil ser:vants, .forest-and works contractors 'qnd so on. In 
many cases,.the-public positio'n has beenJa~lted on te_chnical grounds and t~e dishon_est let o,ff_ 
against public interest. The judicial-system has to reconcile this paradox. • 

L ' ,.·· j • I '. ' 

15. New Challenges: Th~ advent of globalisation ~r~senis ·a n~w· serie~ of challenges ·1~ the 
administration. Activated by technological improvemen),s; a new inter-n~tiona_l_ relations_h_ip ~f;~IJr 
interests across issues and boundaries has come into being. Trade ani:l financial developments 

••· - ' I JI I ; • I ' ' • , • ' 

have tightened to mesh, of econor:nic linkages across b\?undaries and regardless of preferences. 
The new state of affairs just cannot _be wished away Ii~,\. n;iust .be engage_d with, ;We_ shou_lq build 
.up expertise to ensure that the_ interests of our country,and the people.c1re,not overwhelmed by ~ 
the forces o(globalization and that our:interests are proper!y served. We must evolve ·our foreign 
and domestic policies to control our _future· and se,rve,'o'ur.inte,hists betteir. We cannot mortgage_,, 
our interests nor can our security be left to, the mercy, of others. Government .. cannot abdicate its· · 
responsibility to affect international events and conditions to our apvantage. '. Y,Vitho~t the caP.acity 
to handle this new situation, we would be striking empty postures arid would fail to ·seize the 
opportµnity to develop in the coniext o( globalization. ,,The executive of t~e, State _should leaJ_n tC? 
anticipate glpb!3I de_velopnients and endow our policy;i"'.-'.ith' mbre kn9w!E,:C!ge-packed in.'puts. ),0 
handle them to our advantage., At t_he same the aim ~-~s _to be: to tap the.wellsprings qi patriotism: 
and give our people a sense of patriotic duty· to harness the energy for economic anc;! social· 

" ' • • " • ', l • • , «' • . . ' 
development to_ spearheaq programmes and , develop µ,riqe ~nq ~elf-cpnfidEm~e. · Ma,ss p9litical 
education ·and raising of political consciousness· become inescapable, This is the task to be 
performed' by political'parties. To'remain.actively irivdlved h,,new development programmes the 
people.'would .also· -~eed the. support or; well ,orga~i~ed, J,,ell prepared: knowle9ge-oriented. 
personnel and well thought out policies, Think-tanksl'and organized ·intellectual groups would· 
havetobeprom,otedthroughstatetunding,_etc:'_ · 1 :"· • ·; , \··. '. •• • ·" • ·' 

• • " I ' ' 

16. G~vernance and. Foreign Policy: .The ·structural iwoblems· of foreign, policies ·would be to 
constantly: aim at making° the best ppssi_ble use· o,r.'tn'e: int~rriati,;inal order. aha use it to "our' 
advantage. Use of force lei impose the will of one'colmtry·ovef'ancither has.become less.potent. 
A totally different style of foreign poljcy ha~ to _be desigh'$d to attain the ~as!c,i,rincip!e_s· laid dowp 

'in ttie Con,siitution. In the country's. governance, the.18uality: of for,:iign .and domest.ic policy irr 
:couniry's governance _s,hould e~d ... The twq should nof1tj,e anti)h<ftical. _A {erious, ·err9rt is implied 
to combine, the two to recast relation and 'laimi:h'' a:· creative initiative,. to achieve strategic 
partnerships the world over. Recasting of relations'with' other: countries' on the 'p'rincipfes bf inter
dependence so that .domestic interests are furthered tliibugh it .. Our dome·siic interests cannot tie . 
put off. We· mus_! know how to impleinerit'6ur c'onstituj(qnal cdnvicjions in this· re'gard .. This. call~ .. 
for a thorough . change in the form, working and str~cturing of. For~ignj~.ffa[rs m'echanisms. 
including the'Ministry. Foreign policy impleinentaiion is:nbw m·ore than merei:;:Jiplomacy. · 
- . ; '. - , , - .· , ~-. -. , :•._ --;i,;. ·'.l · : , :· :: ! , . . . , : 
16.1 There is lqst. of fuzziness. -in widesprea'd : tatk:i ·abou\i ero~iqn 9f: moral' values, loss of 
character so and so forth. .This .kind of 'debate· ieads:'nowhere ... Thlire '.are no constitutional 
rell)edies · against downright theft, ,cheating, 'chican·ery, moial and'· politiQal hypocrisy · and° '. · 
deliberate rfalsehood . We· cannot produce. good 'people'1out oi r\cithing an'd 16ut 6( nowhere .. The 
basic thing is to adopt right policies in all'spheres _: edLJ~ation 'most of.all, but'also economic and ., 
security.:'·The government' that fa!!s IR P\Otect'the'Hfe·.ii'nd'prbperty 'of cil!z~ns and th'eir,hyin~n 
rights ·and dignity can hardly ·face the challenges. of ~'/ejudicles( · h'abits· and failings of peoples 
morality. ·These are not matters •.of high 'metaphysicsf The(e:' is. :a 'g/ea't) deal of 'aci:umul~ted 
wisdom.available on the subject.. That it has·not been used is :true. It• stands to reason that its 
non-use must benem some people. Very often, peopli\who benefit·may be found in the garb of 
rulers. The fundamental political question before t~e country is .how can such people be 
unmasked and overthroy.,n? Only organised political parties ca11 answer this question .. If they do 
not societies may-crumble. History offers many ·consolations but rarely if ever solace for the 

. politically na'fye. 1• • 
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16.2 Good governance proveset on. the ability to ·strike a balance between morality and '"\ 
pragmatism. The edu~ational -institutes, think tanks and media should play an important role in 
this regard. 

16.3. Good governance also calls for gbqd .leade'rship. It is imperative• Iba! such a leadership 
should. be sensitive· to the needs of the people· and should have ~nowledge of the .:ilte'rnatives 
which would. meet their needs and possess ilia. capacity to mobilize public opinion In ·their favour. 
Such .a leadership would also guide political and civil executives to ensure gQod governance. 

•; . ' , . . - .. 
17. Pr'irne Mi~lster, th~ Undisputed· Lead~r: · :o,ne · of the methods for restoring stability and 
cohesion of functioning to' governance in a parliamentary ·government is" to -empower the Prime 
Minister to e'rrie°rge as an u·ndis.puted strong leader in office. One· of the ways of doing "this (apart 
from other Parliame_ntary. reforms) is to empower'-the Prime Minfster to dissolve the House when 

:he thi[!ks'that the house ha·s exhausted its mandate and an··appjial to the'country is called.for. 
This .will reinforce leadership in maintaining· standards of integrity and public morality in the 
performance of .the ministers and members of parliament and reduce the influence of special 
interests. This is really a: mattei ofstating a_'political 'doctrine of nigh cons!ituiiorial import and 
getting i!ratified by,the Supreme Court. " ,, . 

18 .. Comptroller and· Auditor General: As and when ·the office of ttie ombudsman, or in' local 
parlance· \he, Lokpal, .com.\l.s 'into being, there. is' legitima\~ tiope that the scope for, veniality and. 
gross. ·willful neglig~nce. by, pplitii:al · and a_dministrative !)asses_ will be appreciably'_ reduc~d. · 
However, the tokpal ca~n'ot act effectively as 'a 'Jone r~nger', his hands :will have to be ' 
strengthened' fro/TI a)I possible_ sources. QnEl_such· unf11il!~g so'urc_e is ttie pericidicc!I rnanof!l9ry, . 

· reports of the. Comptroller and Auditor General.of India (CAG). · Hitherto, CAG reports have not 
often been treated with the ·seriousness and sincerity tney demand.· At times they are treated· in a 
somewha_t cavalier fashion .. Preparation of GAG reports understandably time-consu·ming arid by · 
the time they appear, the officials indicted for financial _malpractice~· or some other grave lapses 
have retired or gone to pastures new and In the process the domain of accountapi/ity- and 
answerability gets a severe jolt. The constitutional office of CAG, therefore, n!led some m9re 
teeth to expeditiously and effectiv~ly back ind_ivip~al·malefactors 1!nd delinquent'agencies even if 
virtually speaking some of.them are half lying in their graves. (Read separ.ate_chapter on CAG) · 

, ' ' ' I ' •; 

18.1 P9wer n_ot only corr~pts but also· in~bri~fe;'. This attrib~te or' power leads the state. or its 
agencies, at times, to use unwarranted ·or· excessive force. or to indulge in some other 
reprehensible activity. Tqday public opinio'n ·or -media are a·l!'lrt enough to compel the st~te io 
institute a-commission of enquiry in the event of some such act of commission by an official 
agency. However, an enquiry commission lumbers upon with its'iortuous sitting·s andJ1earings-. 
an'd by tt,e time its finpings come out, \he .. passion Rf the agitated public havi almost coole,d down' 
if not altogether vanished. Moreover, for lack' of full judicial status to an enquiry· commis~io"n 
equivalent to that of a judicial. court politicians; officials an·d other concerned persons do not 'iake 
the summons and proceedings ·or the commission with appropriate seriousness and deference. 
And to top it on the findings of the commission are reluctantly acted upon, if not all, especially 
when the Indicted part/'t1ap

0

pens to be .poli)iciars or offi.qia.ls in· power. An impartial enquiry 
commission, whenever dee_m necessary, acts .as a healthy cnec~ on the ·arbitrariness and';high
handedpess of the state and its· ag!)ncies, provided, of course !f completes· its findings without 
avoiaable delay and the state is mandatory obligated to act on its findings within a _reasonable ·' 
time-frame.. Hopefully, the Constitution can take cognizance of this· aspect so that .enquiry. 
commissjoris can .becomii° ·efiective tools (or i_nitiatiflg ·c.orrec,t_ive or even· punitiv,e "njeasures· 
wherever government or administration exceEi'd~ its brief. · · 

. ~· . ' ( 

'; 
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1. INTRODUCTION.: · 

1.1 Scope oUhe Study 

. This study deals' with an , important aspe'ct of Indian federalism, f · namely, the_ 
concurrent' powers of legislation under the Constitution. The subject of federalism in 

"any couritry covers a vast area, embracing legislative, executive and judicial powers,: 
_ as distributed _between the federal-union 'and its units. Distribution of legislative: power 
, is only one branch of the subject; ana in ttiat branch, the, topic. of concurrent 
legislative power is only a sub-branch (so to s'ay). 

1.2 lmport_arice of the subject 

,-

(a) 

(b) 

NevertheljlSS, th.e subject has its ,own-theoretical and practical import~nce. 
Theoretically, tl]e subject carries .an appeal, because (i) it represents the 
vesting of powe'r•ii,' .two,parallel legislaturns, operating at the same time and 
(ii) also because such ·a sche·me is\to·be. found in.most.federations of the 
world,.though the'details vaiy. i' .. , , .. · - -';; 

,•.•-. ) . \ '' 

The practical importance of the Concurrent list, (when'· adopted in any 
· · federation) lies '.in the fact, that the vesting of the· same type' of power in two · 

'parallel ag~ncies !Carries, within it, the seeds. of- a possible conflict This 
· implies,. that the :Constitution (cif ·the co,untry concerned} should provide, ·in 
advance, a mechanism for resolving.such conflict: In: India,. article 254· of the 

'Constitution prima'iily. seeks to incorporate;such·a mechahi~m. · 
: ; [ /• t - :• .. , ,- '.- , ' I ,. .'. 

1.3 · ·- Scheme of discussion, ' ' ' 

In this short paper,.it is proposed; to deal, first,,with the general ·scheme ~f distribution . 
of legislative powers under the Indian Constitution; next, ,to state, in brief, the main 

' principles for the interpretation of legislative,entries; and.thereafter, to focus on the 
· ,various entries in the Concurrent 1i9Htself, concentrating.on their'rationale.'lt will th.en 

, .. · be possible to formulate, the_questions tha_t can.possibly arise on the present scheme. 
·. . •· . ' . 

,, 

2. ' DISTRIBUTION OF LEGISLATIVE POWERS · 
UNDER THE INDIAN CONSTITUTION : 

2.1 

, . 

. LefJislat\ve powers in the .f,ederation ,' 

.. ,~;:;:.: ev,,. · -,· _ 1 - ·-·. • •.:,~i-', - ,, ; , ·: :,, ._ ~ - · ·· . 
, ,Th~,lls.sence. of federalism lies in :the sha,jng of legal ·sovereignty by the Union. and 

thf\lederating units. And, in general, lhe ,most precise ,way of demarcating, the · 
respe~areas of tne federation , and federating : units is. to demarcate' their 
respective areas in·regard to legislation. There .are many reasons for this; but tt,e'two 

,most important, are the fo!19winq: 1. -' ''.. , ,; 

I••,,. 

(a)_ . 
. . 

, , , I",, ,, I l 

Demarcation. of l~gislative pow.er helps in. d!'lfining- boundaries 
·executive,pqwer.also, as.usually the former con,trols the,latter, 

the QI-the 

,. --- . ,! ,,,, ~. ! ,,-,. •. . • :.·.1 .' . ' 

(b) It is easier to verbally forrri4late,-with reasonable precisioh,_the various·topics· 
. ,c,·, - . on w_hich•the _legislative.·power cap-Ile exercisecl,-as the_.legal system of a 

country would usually have had occasion to deal with the topic in some form 
or other·-· say, by or through proposals 'for legislation, actual legislation, ·. 
academic or (occasionally), in political debates or academic discussions .. In ..... 
other words, the topics would (in-many cases) have a ring of familiarity.for the· 
practising or academic lawyer. ; 0,-,- , , " • • -· ' • 

' ..,,l ' 
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2.2 Th~ scheme of distribution in India (ai1ic.les 245:246) 

(a) The constitutional provisions in India on the subject .of distribution of 
legislative powers b_etween the Union and the States are spread out over 
several articles (articles 245,254). However, the most important cif those 
provisions- i.e, the·basic one·- is that contained.in articles 245-246.· 

Article 245 provides, inter · alia, ihat (subject .to _the provisions of the 
Constitution). · 

(i) Parliament may make laws for the whole or any part of the territory of 
India and . 

(ii) the legislature of a State may make iaws for the whole or any part of 
the State. . . · 

· (b) Thus, article 245 s.ets out the limits of the legislative powers of the Union and 
the States ·from the geographical (or territorial) angle. F.r,om the point. of l(iew 
of the subject.matter of legislation; it is article 246 which is important. Article 
246 reads as under: 

"246(1) 

(2)-

(3)·. 

(4) 

2.3 

. Notwithstanding anything in clauses (2) and (3), Parliament has . 
exclusive power to make laws with resj:Je9l _tc any of the matters. 
enumerated in, List 1 of the Seventh Schedule (in this Constituiion, 
referred to as the·"Unionlisr). 

Notwithstan~ing anything in clause (3), Parliament, and subject'to 
clause (1), .the -Legislature.of any Stale also, shall have power ·10 
make Jaws with respect to any of the matters enumerated in List Ill .in 
the Seventh Schedule (in this Constitution, referred to as the 
"Concurrent List"), 
Subject to clauses (1) 1and .(2), •the Legislature of any State has · 
exclusive power tci make laws for such ,State or ,my part thereof with 
respect to any of the matters enumerated in List .11 in the Sevent:i 
·schedule (in this Constitution, referred to as the •state List"). 
Parliament has power to make laws with respect to any matter for 
any· part of the territory of India ·not included in a State, 
notwithstanding that such matter is a matter·enumerated in the State 
Lisi'. · · 

Article 254 - repugnancy 

Since the Con~urrent List' - article 246 (2)° :.... gives· power to two'legjilatures, a 
conflict can arise. between laws passed on·the same subject by the. twoJegi~li,itures. 

, To deal · with this · situation, article; 254 of the Constitution . makes :.l!Je · f9Jiowing 
provision: : - · ., · · \. '.i;:° / 

;.·_;. ' '~ 

· "254(1) ·,1f any provision of a law'made by the Legislature of a State is repugnant . 
to any provision of a Jaw made by Parliament which Parliament is 
competent to enact,-or to any provision·of'an existing law with respect to 

· ,one of the matters enumerated in the Concurrent List, then; .subject to the 
provisions of clause (2), the law· made by Parliament, whether passed 

· before or after the law'inade by the Legislatu're of such State, or, as tlie 
-i=ase may be, the existing, law, .shall prevail and the law made by the · · 

' ·.Legislature of the State shall, to the extent of the repugnancy, be void. 

1 Paragraph 2.2, supra. 
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2.4 

2.5 

(2) Where a law made by the Legislature of a State with resp·ect to one of the 
matters enumerated in the Concurrent List contains any provision is 
repugnant to the provisions of an earlier law made by Parliament or an 

·. existing law with respect to that matter, then, the law so made by the 
Legi~lature of such State shall, if it has been reserve9 for the 
consideration of the ·President' and has received his assent, prevail in the 
State: . · 

Provided that nothing in this clause shall prevent Parliament froni 
enacting at any time any law with respect to the same matter, including a 

. law adding to, amending, varying or repealing the law so m_ade by the 
Legislatwe of the State." · 

Judicial decisions (repugnancy) 

Repugnancy has been explained in ·many judicial decisions. Important amongst 
these, are the following: 

(i) 

(ii) 

(iii) 
(iv) 

(v) 
(vi) 

Zaverbhai Vs. State of Bombay, AIR 1954 SC 752 (Implied repeal - Essential 
Supplies Act) 
Tika Ramji Vs. State of UP, (1956) SCR 393; AIR 1956 SC 676. (U.P. Sugar 

•Cane Act, etc.). . · · 
Ahmedabad Mill Owners' Association Vs. l.G., AIR 1967 SC 1091. 
Karunanidhi Vs. Union of India, AIR ··1979 SC 898;· (1979) Cri LJ 773: 
Karunanidhi Vs. Union bf/ndia, (1979) Cri'LJ 1876 (Mad)'(FB). 
Raghubir. Vs. State of Harya·na, AIR 1981 SC 2037. 
Western Coalfields Vs. Special Area Development, AIR 1982 SC 697. 

Union and State legislation 

(a) The co-existence of- Central and State laws in a particular area can give rise to 
litigation. Such problems arise, either because the Union or a State may illegally 
encroach upon the province of the other (parallel) legislature, or they may arise 
because (though there is no encroachment, as such, on each other's sphere), \he 
two laws clash with each other. 

(b) The two situations are, strictly" sp_eaking, different from each other; and they must 
be judged by two different te·sts. Where the subject-matter of the legislation in 
.question falls within either the Union .List or the State list only, then the question is 
to be decided with reference to legislative competence. One of the two laws must 

'> necessarily be void, because (leaving aside matters in the Concurrent List), the 
Indian Constitution confers exclusive jurisdiction upon Parliament for matters in 
the Union List and upon a State Legislature for matters in the State List.

2 
The 

correct doctrine applicable in such cases is that .of ultra vires. Since one of the 
two laws must be void, the question of inconsistency between the two has no 
relevance. Only one law will survive; and the other law will not survive, because 
ex hypothesi, it has no life. 

·(c) In. contrast, where the legislation passed by the Union and the State is on a 
subject matter included in the Concurrent List, then the matter cannot be 
determined by applying the test of ultra vires because the hypothesis is, that both 
the laws are (apart from repugnancy), constitutionally valid. In such a case, the 
test to be adopted will be that of repugnancy, under article 254(2), of the 
Constitution." 

2 Paragraph 2.2; supra. 
3 Paragraph 2.3, supra. 
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"·' .. 

.: ·.,,, (d) It follows; that.it is only where.the legislation is':on a matter in the Concurrent List, 
that it would, be relevant to apply the test; of. repugnancy. Notwithstanding .the 
contrary.view expressed in some qu·arters; \his appears to. be the correct position. 

,_ Such a view• was expressed .by D_r. D. Basu·. in his Commentary on the 
Constitution of,lndia (1950) 1st edition, page 564, and it is this view, that seems to 

. ·: · · have been upheld (impliedly.) by the Supreme Court in· the under - mentioned 

2.6 

decisions: - · 

. (i) 
' (ii) 
,. '(iii) 

(iv) 

(v) 
(vi) 

(vii) 

(viii). 

Deep Chand.Vs: State ofU. P., AIR 1959 SC:648i(1959) Suppl. 2 SCR 8. 
Premnath·Vs. State of J&K, AIR 1959 SC 749 (1959) Suppl 2 SCR 2-70. 
Ukha· Vs. State of Maharasl)tra: AIR 1963 SC 1531, paragraph 20. 

, .. Bar Council, U.P. Vs. State of U.P., AIR 19"13 SC 231, 238; (1973) 1 SCC 
261. · . 
Barani Vs. Henry, AIR 1983 SC 150, paragraph 15 .. :. ·, . 
Hoechst Pharmaceuticals Vs. State of Bihar, AIR 1983 SC 1020, paragraphs 
68, 69 and :76 (Full decisoon of the position), ''!·'· . 
Pochanna Lingappa Vs. Slate of Maharashtra, AIR 1985 SC 389, ·paragraph 

· 26; (1985) 1 sec 425. 
Vijay Kumar Sharnia Vs: State ;-of Karnataka; AIR .1990 SC 2072 [For 
decisions in section 107, Government.of India, Act, 1_935 see Lakhi Narayan 
Dasvs,Province ofBihar, AIR 1950 FC 59 .... : ' . '' 

Article 25_5 
·_ •• : . ,, • .... :... • ,..,,....._)-i • , • • • ' ' • -· ;: '' 

I 

Notice should· also be takeh,of article 255 of the .Constitution, ,quoted below: 

"255 .. Requirements :as·to recommen:ations a~~ ~r~vio~s san~~~ns to b~: regarded : . ·! 1 
as matters of procedure ·only.-. · · 

"', :<11. - _,, ,l. 

No Act of Parliament or of the legislature of a State, and no provision· in any such 
.' .. , . Act;shall be· invalid.by reason only that some recommendation· or previous_ sanction 

·;;,. required by this·Constitution was not given,_if assent to ttiat·Act was given -

(a) 

(b) . 

.. '1~ .• , •'Jt,, , i•· . . ' 1 • 

where .the,recommendation·-was.that of the. Gove~no~; either by·the Governor 
or by the President; ·: . · ,. · · : , .. . • 
where the recommendation required was that of the Rajpramukh, either by 
the Rajpramukh or by .the PresLae~t; . . . · 
where· the recommendation or'· previous sanction' required was that of the 

·. President, by the President. " · · 
' -~-·~.: : ... ··:'·:__ . ,' .~, ·,, ... '·•, 

"[See Jawaharmal Vs. State of Rajasthan, AIR 1966 SC 764, 769, '790: (1966) 
: 1 SCR. 890]. · ·, f:., ~-. ' . .. 

·3. · · INTERPRETATION OF LEGISLATIVE ENTRIES: 

3.1 

,., . 
Determination of nature of legislation 

It is obvious;' that where· either'the •Union or the State legislature proposes to-enact a 
law, it must, in the first place, decide· whether it' has legislative competence with 
reference- to · the· subject- matter· of itie law: For· this purpose,. the draftsman will 
necessarily have to examine whether-the subjecnnattef-falls•within·:the relevant list, 
that is to say: · · · · ·· · 

(a) the Union List 6r the Concurrent list .(for the draftsman in the Union) or 
(b) the State List (for the draftsman in the State). · 

. ' 

·,r.. 

I 

I 
I 

. ·, 1' 

,, 'i 
., ( 

. , I 

' \ I 
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3.2 

" 3.3 

.. 

Doctrine of pith and substance 

.. For. this purpose, the test o/ "Jiih an·d subslance"' is usually ,applied. ·In no field of 
constitutional law is the comparative approach more useful, than in regard to' the 
doctrine of "pith and sub.~tance". This is a doctrine which ,IJ?s co'me lei be accepted in 
India and derives its_ gen~sis from the ilpproaqti adopted 1:/Y-the courts (including the 
Privy ~ouhcil), in dealing with controversies arising in other federations. Briefly 
stal!ld, wh<1t the doctrine means, Js this .. Where the question ,arises of determining 
·whether a particular law relates to. a particular subject (mentio[)ed ·in._ one List or. 
another), the court looks to the substance of the matter. Thus, if the substance falls 
within l:Jnion Lis.I,. I.hen: the in~id!lnlal encroac,hment by the lalY or ,I.he State pst .. cjoes 
not make ii invalid. · · •·-· ' · 

· Dei:isions· 

)"he principle of· "piih and S\Jbstance'' had come tq be established by the Privy 
Co.~ncil: when it d~termined ap'pe,ils from <;:anada or Austr?lia involving the question 

. of legislative competence of ttie federation or the. States in those countries. In India, 
the doctrine of pith arid sutisiance came. to. b_e adopted , i_n the pre-independence 
period, under the Government of India Act, 1935. The classicsil example is the Privy 
Council decision in Praful/a Vs. Bank of Commerce, AIR 1946 PC 60, holding that a 
State law, dealing: with_·money le.ndlng ,(a .s'tate_ subjecj), is not invalid, merely 
because it incidentally affects promissory. notes _(See now Union List, entry 46). The 
doctrine. is· sometimes expressed in terms df ascertaining the· "nature and . true 

. character of. leg_islalion\ and · it -is also emphasized, Iha~ tt,e. name given by the 
. _ Legislature (to the legislation) in the short title, i~ immat1;riaL Again, for applying the 

"pith and :3ubstanc1f.aoc\rine, regard'is.,to D!l_had (i) I? the ena~tment as a whole, (ii) 
to it!>_mairf objects, and (iii) to the scope and effect.of its provision~. 

, ·, • . ,. · .. ll' ,i. 
· The ·under mentioned decisions illustrate the above proposition:-

,. • •' - • ' • 1 ' 

(if, .. ·state ofR~jf!sthat]V,s: G. Ch~wla; AIR 1959 SC544, 5,47.-(Ancillary matters). 
(ii) ·•·.Southern Phaimaceuticals Vs. State of Kera/a, AIR 1981' 1865, paragraph 15 

(incidenial encroachment, to tle disregarded).'' . •. . . . ' 
(iii). Prem Vs.,Ch?abra, (1984) 2 sec 302, paragraph 8. . ... 

4- RATIONALE OF THE SCHEME 0°F DIST_RIBUTION OF l;'OW!:RS,:, " 

4.1 Four salient features. .·_, ! . 

Four salient features mark the scheme of distribution of legislative powers under the 
Indian Constitution. · · . ' · '· . · ·, · . · 

(1) 

(2) 

• ·., '. ! • 

There is a three-fold distribution of legislative power-represented by three 
lists - Union, State and Concurrent: . . . . -
The supremacy of federal laws is maint~iQed 'i_n ,':NC/ si\uat\o_ns (which are the 
principal situations of practical import_ance): .. •. ·., . 

' . ,._ . 

(a) in determining the extent of legislative power of'th_e f(!lderation and th_e 
units, '(if a' doubt arises as to the list in which a 'particular subject of 
legislation ·falls, the non obstan,te _cla,use in article 246 acl)ie',(es federal 
supremacy); · · · · · 

' 
(b) in determining the question whether'a federa1'1aw will prevail or a State 

law will prevaii; (if both have an impact on a particular human activity, 
and are in conflict wit!l e'!ch other, then the federal_ law prevails). 
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4.2, 

4.3 

(3) · If a particular topic does not find arCexp;iiss\neritlb'n \~ 'iiie .. iht~e legi~lative 
lists, then the power to. legislate thereon (i.e.,. the residuary law,making ·•, 
power) is vested in the federation: · ' •· ·... " 

• , .. ·,. f' ., 

(4) In certain situations (even ~part from emergenc_i,es), tH7 fed~ratiol) may come 
to be _vested with legi~lative· power, even on _state ;subjects: . . . . 

[Mr. Justi(;e, E. S. Venkataramiah 'and P, M. Bakshi, lndiah Fe·d~falish((1992), pages 
'72-73, para 7.1): ' .. ' ' · · .' . 
-, • .... .._ .,!, 'rr" ' 

I "' • " , : ~ "'r • If '. \ 

Genesis in the 1935 Act: Joint Select Commitlee Report,. " .. •-' ,, , 

(a) 

(b) 

At' this s)age, it seems ~ecessary to mention, that th~ enlir~,scheme, of 
distribution of legislative powers ·under the pre.sent Indian· 'constitution, is' 
based on the Government of India Act 1935. . . 

I ••~• •••1 ' ' • ' 

Further, so far ·as the Concurrent List is concerned, iris desirable to quote 
. vihat· the Joint :commitiee· on'··lndiaii Constitutional Refotn\'s said, with 
. refere'nce to· the correspon~ini{lisi;•'<!; conte!1iplated iri'ihej,rop(!sals that led 
to the Act of 1°935 :- .,.,., ' '' . '· ... ·' ' "·· '· 

I /;,_i •' , 1 <" 

[Joint cbmm;ttee on·:,ridi~n ¢onsiitution~I ~~iJrpis (1934j•~~g1is'.30-31, para 
. '51, quoted. in'. Mr. 'Justice ,;: ,S .. .'Jeijkataran:iia~ a,nd' p:''.M, .. B~kshi, Indian 

·· Federalisin(1992)·page 85 para 7:13]: ' ' · ,- ' ... ' 
• I ">,c , l, ;1;, .:• ·:·. 

•, : • I • • • ' '/ ' ' • ' • >•' • ,• ... C\ • ••: r ,~ ."1 < • • ' 

· ~Experience has shol'.{n;· both in.ln_dia ·and iiJsewhere, t~~t th1m~: are certain 
matters 'which '¢arinot' b~ allocated exclusively 1~ither, to'·a. central or to a 

· Provincial legislature and for'which, though.it Is often desirable that provincial 
legislation' should'·make ·provision, 'it is ·equally necessary that the central 
legislature should' .also have a legislative jurisdiction enable, it, in· sames 
cases. to secure uniformity in i~e m~ili 'p'rin'c'ipies of law .. throughout the 
country, in others, .to guid~ and encourage, provincial effort and in others, 
ag<jin/ tq P[OVid~ rell]e\Jie.s' for )ryisc~if1f. ~r!~ifi/(11\,ttie provincial ~phere, tut 
extending, or liable tq exten,d. beyond,th~: bo,unaari!:s of a single province". 

Uniformity 

The .ab?V!J e~u,Qpiation. ~Y. th~ Jqi~h S',!le!:t ,ca,m!:lli\1~11• _y,t_as ,!19-\'. i~l\l!1ded to _be 
exhaustive: Nevertheless, 11· ·would · be convenient to give sere some cor,crete · 
examples of the three main objectives of a Concurrent Lis\ as enyis?gep,by the Joint . ,,, ., . '• ,.,.. . . 
Select Committee. , . · · . · , 

• / •'-' ., • : •• ' • ,:1 ~'.! • '(_ . · ; , ' · 
Take, first, the aspect of uniformity in 'the main principles of law. This COl)Sideration 
accounts for the following entries in the Concurrent List· in the present Indian 
Coristitution. ..· .. 

Entry 1. Criminal law ......... .. 
Entry 2. Criminal Procedure ........ . ·~: , . .,,. 
Entry 5: Marriage and divorce etc ... , ' ... 
Entry 1. Transfer o_f property other· th.an 'a·gricuiturafland 

,,· 

Entry 8. Regislrl[llipt:1 of d.!!eds and docum.ents,, ., : , .... 
Entry 9 Actionabli:i' wrongs ·· ' · · . · · '. .. •. · . . 

• • I • • • ,. • ' ~ • • • '' • ..) 

Entry·1O. · Bankruptc:{,.~!)d !ns9lven_cy ... . , c,. . 1 ,r:·.: 
Entry 11: Trusts and trustees · . , , 
Entry 12. Administrator's general.and official irustees 
.Entry _12A. f.d!"i.~istr.ati8~ _9fj!Js!i~!J ~!~-. (in.~~rted,in .1.976) 
Entry ~ ~.. ,. _Ev1denc~ ,etc .. , . ,• _ ., ... · . • ... ,., ,, : • ... . - . ' ' 

·•r .,_ ~!: ;' : .:.. • • \I.' ' 1f 

' 
4 Pa~agraph 4.2 supra. 
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Entry 14. 
Entry 15. 
Entry 16. 
Entry 28 

Civil procedure etc. 
Contempt of court etc. 
Lunacy etc. 
Charities etc. 

4.4 . Encouraging local effort 

4.5 

The Joint Select Committee also stressed the . need· to "guide and encourage 
provincial effort". This consideration forms the background and rationale for several 
legislative measures enacted in India, wherein the Union has laid down the policy arid 
guidelines, :... thereby promoting further effort~ by the States. The, following can be 
regarded as examples of such approach. _ 1 · 

(a) 'The Probation of Offenders Act, 1958. 
(b) The Family Courts Act, 1984. · 
(c) The Consumer Pr.election Act, 1986. 
(d) The _Environment (Protection) Act, 1986: 

Problems extendi°ng beyond the State I' 

" 
Finally, as envisaged by the Joint Select Committe~5 on Indian Constitutio~al reforms, 
some entries in the Concurrent List take info account the fact, that (in future)°, a need 
may arise to enact legislation providing for mischiefs arising-in the provincial 0sphere, , 
which extend, (or are likely) 'to extend, beyond the boundaries of a singie province. · 
Examples of entries in the Concurrent List, which illustrate this consideration, are the , 
following: ' · 

Entry 3. Preventive detention • 
Entry 5. Marriage etc. , , _ • I 

Entry 15. Vagrancy; nomadic and migratory tribes 
Entry 21. Commercial and industrial monopolies, etc. 
Entry :/5. Education, including Universities, etc. 

., 

(This entry was revised in 1977). ' . 
Eritry 33. Trade and commerce etc. in certain products and goods. ·. · , 
Entry 35. Mechanically propelled vehicles etc. 
E~try 38. Electricity 

Incidentally, the wisdom of including "Electricity'.' in th·e Concurrent List (entry 38) is 
amply demonstrated by the successive statutory measures enacted on the subject· in 
India after independence beginning· with the Electricity (Supply) Act, 1948, 
supplemented or modified by a mass of recent legislation in the subject. ' , ' 

1· 
, 5. POST CONSTITUTION AMENDMENTS : 

' 5.1 Significance of the amendments 
-, 

After the commencement of the -Constitution, several amendments- 'of the 
Constitution, relevant.to the Concurrent List, have been passed. In this short Chapter, 
it is proposed to discu·ss a few of them, in order to explore how far thesi! amendments 
bring out the function and importance of the Cor;icurrent List. 

" 

5 Paragraph 4.2, supra. 
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5.2 Chart of amendments 

In order to.make the discussion conc;ete;'a chart of post 1950 amendments which 
are relevant to the entries in the Concurrent List has been ·prepared and is presented 
below:-

CHART OF CONSTITUTIONAL AMENDMENTS RELEVANT TO THE CONCURRENT LIST 

(The entries numerically referred to below:· are entries so n~mbenid iri the Concurrent List) 

... .. .. 
Source of the ainended _portion .. 

Entrv' Amendiria Act · 
Entry 11A, Administration of 42"" Amendment Portion· transferred· from · Stale 

. 

iustice etc. (1976) List entrv 3 (on the same subiectl 

[See (i) lndu Vs. State of W.B. AIR 1986 SC 1783 . 
(ii) In re Special Courts Bill, 

0

1978, AIR 1979 SC 478, para 4~] . . . 

Entry 17A - Forests, Entry 17B - 42"" Amendment Transferred from Stale List, 
Protection of wild animals and (1976) 

.. 
·entries 19 and 20 • 

birds . 

Entry 20A- Population etc. 42"" · Amendment Newly inserted .. 
(1976). 

Entry 25 - Edu·cation etc. 42"' ·Amendment Portion transferred from 
~ . . . 

(1976) . State List, entry 3 (on the ,· .. 
·same subiecll 

Entry 33 - Trade, Commerce 3" Amendment (1954) Scope expanded, by adding 
etc .. • certain items 
Entry . 33A - Weights and 42"" Amendment Tran_sferred from State List, 
measures etc. •· (1976) entrv 29 
Entry 40 - Archaeological sites -r Amendment (1956). .Verbal changes made 
·etc. . 
Entry 42 - Acquisition and 7m Amendment (1956) Wording revised, and scope 
reauisitionina of orooertv ' . ·, . enlaraed. 

5.2 Transfer from SJate List 

It.will tie see~ frorn,.the. ab_o~e Chart, ~ that on a fairly large number of oc~sions in the 
past, it .~ecame,. necessary to amend the Constitution, by transferring, lo the 
Concurrent.!,.ist,.-certain!matters from the State List. Obviously, it was thought that the 
matters in question were not being adequately dealt with (or could not be adequately 
dealt with) by the.Sates [Entries 11A, 13A, 17B, 25 and 33A]. 

5.3 New Entries 

(a) Changed conditions - political social or economic - may necessitate ttie insertion 
- of new entries-in a legislative l_ist. When such a situation arises, the concrete question 

:. that may fall to ,be, considered is, whether the addition should be made in the Union 
.'- List-or in the State List or in the Concurrent l'.ist. . 

. . 
(b) · · Precisely such a question seems to have arisen, after it became apparent, that 

the problem of population ,explosion might need specific legislative sanction, for 
enacting into law the policy_ to be adopted on the subject. The relevant amendment 
was made in 1976, by introducing, in'the Concurrent List, a new entry 20A - relating 

. to "population" and family planning. Presumably, it was considered that instead of the 

6 Para 5.2, supra. 
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(c) 

(d) 

Union undert~king the exclusive responsibility elf promoting legidlation on the subject, 
it would be better to give the power !o'the Centre as weil as to the States. As a result, 
eniry 20A was inserted in the Concurrent list. There seems also to have been a 
thinking, that though the subject was· of national importance, yet there ·might be 
occasions for State-Wise variations In legislative policy. 

In any case, the insertion of ady new .. entry. in a legislativ~~ list -whether 
Concurrent List or any other list_ - illustrates. !tie validity of the proposition, that no 
~raftsman can visualise all possible future contingencies and fully encapsulate them 
in·a supposedly exhaustive linguistic formula. . 

lncid~nialiy, _r13vertin[J io ihe specific topic of "population and family planning",. 
long before entry ?OA was inserted in !He GoMurrent List, Parliament had already 
eriad@d the Medical Termination of Pregnanc~ Act, 1971, apparently by recourse to 

. Cobdlirriirii Lisi, efitiy 1, "Criminal· \aw". In effect, the Act substantially modifies the 
rig6fous.operail6n of sections 312 ~ 316 of.the Indian Penal Code (relaling·to causing 
mlsdarriage and its aggravatjons and variations), · · · 

Minor amendm!!hts in the're Concurrent List 

The oihef amendments, effecied in the. Concurrent List, analysed in the Chart given 
above, are of a mlndr cir yerbal character. , 

[See Concurrent List, entries 33, 40 and 42J. 

I, 
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Background Pape,. 

on 

FISCAL AND MONETARY PQLICIES 

. *This Paper was prepared by the -Advisory Panel on 'Legal Control of Filcal and 
Monetary Policies; Public Audit Mechanism; Standards in Public Life. · 
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FISCAL ANP MONETARY POL:ICIES 
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1. OVERVIEW: ISSUES 

1.1 Are.any basic features of the Constitution inconsistent with sound fiscal and monetary 
policies? 

None of the basic features of the Constitution are·lnconsistent with sound fiscal and 
monetary policies. 

Nevertheless, there appear to be some features where strengthening of the Constitution 
would be conducive to improved fiscal and monetary policies. 

1.2 Whether the experJence with working of the Constitution so far and the changing needs of 
global development and technological progress warrant fundamental or drastic changes in any of 
the provisions in the Constitution? · 

There appear to be no provisi9ns, which C(ln be construed as reflective of inherent 
weaknesses in the Co_nstitution. There have been several instances where Parliamentary ·or 
legislative actions as contemplated were not taken such as enactment of law relating to ceilings 
on borrowings by Government. The procedures for amendment of the Constitution are 
reasonable and several amendments have already been made lo meet evolving situations. 
Furthermore where judicial pronouncements warranted constitutional amendments in public 
interest,.such amendments did take place. 

Thus there is ,no evidence war,anting fundamental changes in the provisions relating to 
fiscal and monetary_. policies, though improvements are possible by refinements of some 
provisions or inclusion of some other enabling or clarificato~ provisions. 

1.3 What should be extent of changes in the Constit~tion, minimal or comprehensive or 
intermediate? 

As already mentioned, there are no inherent ·weaknesses in the Constitution and hence 
no case for comprehensive changes. Wherever .Constitution has worked reasonably well, there 
should be no changes. In any case, constitutior.a::, provisions cannot be a substitute· for 
Parliamentary actions or inactions. Similarly, judicial interpretations are based on legal 
provisioris, iriaccmacies, infirmities. Constitutional provisions cannot be invoked to correct what 
may be perceived as Parliamentary inaction or judicial activism. Constitutional provisions cannot 
be a substitute fa~ good public-policy. or for sound legal framework or effectiv~ judiciary? Merely 
because some institutions are not as olfective as was expected one should not lead to suggest a 
review of. constitutional provisions though a reform of such bodies may be in order. Finally, the 
Constitution· is expected to provide basic· framework and 'should not reflect ideological biases of 
the day. · r · 

Hence, c~anges in the Constitution.at this stage should be confined to.those which are essential. 

1.4 Whether Parliamentary procedures enshrin~d in the Con~titution need· a review to enable 
appropri::ite fiscal and monetary policy frame? -

First, it,has been argued that several legislative measu(es concerning economic reform 
involving repeal of laws, amendments to existing laws or bringing about new legislation are not 
being attended to leading to fiscal and ·economic costs. · 
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The question that arises is whether the Constitution should make it incumbent on ParliamenV 
Legislative to ensure prompt legislative actions that assure prudent fiscal and monetary situation. 

While addressing these issues, - ii would • need lei be recognized that - E'arliamenV 
Legislature is supreme and any safeguards should be such that the sovereignty of ParliamenV 
Legislature is not eroded. 
. . . ' 

1.5 Expenditure liabilities have increased while at the same lime there are inherent delays in 
judicial processes inhibiting rapid ecpnomic development and social change and as such is it 
desirable to review the 'functioning of judiciary? · 

. II has been observed that in major party of litigation, Government or public enterprise is a 
party and often litigation is within public sector. Further, it was noticed that in a· major part of 
litigation involving public sector, employees are a party. Thus, a major benefit of public sector, 
namely, coordination appears to have been lost in the Indian situation. The question that would 
arise is whether solution lies in reforming judiciary or in scope arid functioning of public sector 
itself. · 

S~condly, ii has been held that judicial activism is often warranted by: Parliamentary 
inertia, arid as such ensuring Parli~mentary activity in law-making and holding executive wing 
accountable are aIwropriate solutions. 

Thirdly, some jurists have indicated that judiciary has generally been responsive to policy 
changes as reflected in the constitutional amendments qr spirit behind the laws passed: from time 
to time. If there is an impression that judicial pronouncements appear to· be outdated it is a 
reflection of inadequate reflection of changing economic policy frame in the laws of the land. 

I • 

Hence, there seems to be no ground for any review of judicial frame work . . . 
1.6 Keeping in view the prevailing situation, whether Constitution should lay down in· greater 
detail the framework for dynamic fiscal a~d monetary area ? _ · 

First, there is a danger that detailing of economic framework in the Constitution wou'd 
invite judicial interpretation leading to avoidable rigidities. 

. Second, detailed prescriptions will be difficult to practice without bein'g too contextual and 
this could render it ineffective and sometimes even a hindrance to-evolving app'ropriate policies 
suited to the evolving milieu. · I . 1 

· Third, the Constitution cannot and should not take the· place of Laws and Regulations. In 
fact, there is a view that present Constitution may have elements of over prescription in 'regard to 
financial provisions. 

Hence, there seems to be no case for greater detailing of the framework, but focus may 
be to fill in the gaps and rationalize the existing prescriptions relating to fiscal and monetary 
areas. · · · · ' 

2.. REIVEW OF FINANCIAL PROVISIONS 

Articles 109 and 110 relate to Money Bill,s and Legislative Procedure governing such 
Bil.ls, Articles 112 to 117 relate to procedures in regard to financial matters in so far as ·Parliament 
is concerned. . , 
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2.1 . ·: Whether the coverage of Annual Financial Statement should be broadened and formal 
approval of Parliament prescribed ;to improve transparency and accountability of budgetary 
wocess-? 

First, as per Article 112, the Annual Financial Statement (AFS) which corresponds to the 
popular conte'/itior\ oh1 budget refers to 'estimated receipts with no distinction between ·current or 
capital; and estimated expenditure divided into charged ana otherwise. In regard to the latter, 
however, a distinction is made between revenue ·expenditure and others. The AFS is not meant 
for approval' and as·•such the deviations also do not require parliamentary approval on 
expenditurEi• of ratification:1: Sirice taxes require approval of Parliament and expenditure needs 
Parliamentary authorization, it can be argued that AFS for_ information is adequate. The proposed 
Fiscal Responsibility Bill by seeking placement of medium-term fiscal framework' etc., before 
Parliament party addresses,the issues.· · ' 

._')~·L· ~- . ,, •. 

. ;• •·s·ecoiid, ii can be argued that what goe:s· into AFS should be·decidei:I by Parliament from· 
tirne to lime as long .as ii broadly relates to Public Finance: Thus, even existing stipulations in lhe 
f,imstitution could be reviewed to'provide flexibility to ·Parliament. · . . . ' 

• ·' 1 t' _,. ' ' , • I_ '. ' ' ,, ' 

. ':Third; ii•is p~ssible, on the oiher ha~d. to sugg~st_amendme~ls to ~eflect changing scope 
of pubic secto_r. · · · · 

Hence, there are several options fo'r rationalizing the Ai=S kee·ping in View the above 
considerations (see·item 1 of Annexure-1 for a technical option). ' · '· 

' . , ,"., ' l 

2.2 Is Parliamentary control over incurring of Government-debt both domestic and eternal, 
adeql!ale as P!lr prese~t bupgelary proced_ures enshired in tl)e Constitution or should it be 
reviewed? · · • . ' • · . · · 

To the exte11t that only demands for grants as per Article 113 and Appropriation Bill as 
pe~_Article 114, as also supplementary grants as per Article 115 are approved by Parlia~ent, all 
expiin'dilures need to be authorized by Parliament.' In· incurring of ;debt, both domestic and 
exterfi'ai,: however, ParliamJnt haS,no 'direct role. In fact, the entire debt servicing'is charged as 
per Article 112 (3) (c) and· is thus not a subject mailer of Parliamentary approval. In brie', 

.. Parliament has'.no role in approving the incurring of public debt or its servicing as pe_r budgetary 
, procedure in the Constituiioh. ' ' . . . . . 

I ,. • Ii '" ,, '! . " • ' ,. 

Triere are ~_ep~;ate provi~ions in the ~orislilution' onAhe qiles

0

tion of limits to b9frowing 
and is dealt with separr,:itely in paragraphs below. 

· · ' Tlie Fi~cal Responsibility Bill which is under consideration broadly addresses. the issue of 
limits to fiscal deficit, the revenue deficii and overall debt an□ thus "meets the issue to some 
!!.~ten\;· . ' .. , . •·' 

' 
2.3 - Since there may be occasions when a Government may not-have a cash-balance in its 
~~c9un!,;.-\he P!!rpose ·of _!:h.arged,.~~penditure m~y not be served, and hence whether the 
~fi:a_nQ~IJleiits,need l<;> __ be f~viewe97, . - ' _ , . 

. ·,• .. ·;•;_;_ · .• ·•. l,1! j., • -~ •,·:__:• . 
. , The, budgetary procedur_es refer Ip charged items under Article 112(3), whic!J may be 

discu'ssed'but'clo not: require Parliamentary approval and these refer to debut servicing, payment 
io 'judi°ciary: etc. The tiudgetary. procedures do not however, contemplate a. situation where 
!3overnment does not -have cash b~lahce in its account. Thus, the purpose of 'charged' 
expen~iture_ in terms of.prompt payment may b_e served on!y when .ther.e are cash balances in the 
~ccoun_t o( the gavernmen,t ~cincerned. · ,. . : . 

To the extent charged expenditure needs no Parliament approval, the present 
arrangements 'do serve the purpose in' normal times. , 
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2.4 Whether constitutional provisions on pubic debt and guarantees are adequate or should 
provide for enabling or compelling limits on publ!c debt and if so, whether public deot should 
relate only to borrowings or to total liabilities including or excluding contingent liabilities and 
further whether sinking fund arrangements be made mandatory? 

First, debt is defined In Article 366 to include all liabilities to repay capital sums or liabiliiy 
under guarantee. 

Secondly, Article 112(3}(cl includes a reference to Sinking ,fund charge~ also but 
establishment of such a fund is not mandatory. It is interesting to note that Sinking Fund is not 
being operated riow except by a few States, since it is not obligatory under the Constitution. In 
fact the practice which was in vogu~ earlier was giyen up. 

Thirdly, Article 292 provides for an enabling legislation by Parliament fixing - limits on 
borrowing and issue of guarantees. In this connection, the following factors are worth noting. (a) 
f;irst, Parliament has not passed any such legislation so far. (b) The Article ~oes not cover "other 
liabilities" which constitute debt but are not borrowi_ngs upon the security of the Consolidated 
Fund of India. (c) Borrowing from the Reserve Bank of India was apparently not envisaged either 
than for very transient periods. (d) The Constituent Assembly debat.es show that borrowing for 
revenue expenditures was never considered to be a possibility. (e) The Fiscal Responsibility Bill 
(FRB) envisages a ceiling on debt which includes total liabilities, though not contingent liabilities. 
Thus the FRB (see Annexure-I). covers some ground and in some ways goes beyond what Article 
292 envisaged. The report of the committee on Fiscal .Responsibility Legislation (appendi:<-A) 
recognizes the need to have the report as an input for the National Commission to Reviev,, the 
Working of the Constitution. 

There is merit in reviewing ihe above and making an explicit provision in the Constitution 
enabling the fixing of a ceiling on total liabilities of the government, and ·making the setting up of 
sinking funds mandatory. 

2.5 In view of importance of cost-recovery, ,whether the(e is a case for corslitutional 
obligation to legally define parameters for charging fees for services rendered by Government, 
ensuring subsidized changes only in clearly identified deserving cases? 

There is no clear cut provision to define parameters for charging a 'fee' for rendering 
services, though a reference to fee is found in the Seventh Schedule, List Ill, Item 47. Such 
provision should have. found place in delegated legislation. It is a moot point whether 
constitutionally obligated parameters will serve the purpose. 

Hence, a- view may be taken on whether Constitution could prescribe transparency In 
regard lo cost recovery and subsidization in regara to fee. 

, I 

2.6 Since cess levied for specific purpose are not being utilized whether it should · be 
mandated in the Constitution. 

Extensive recourse is taken to 'cess' in both Union and state budgets, but receipts under· 
cesses may be appropriated under general revenues without · necessarily·. ensuring that 
expenditures are incurred from the cesses as per the original intentions of levying of a cess as 
approved by Parliament or legislature. Budgetary procedures prescribed under delegated 
legislation do not explicitly provide for accountability in regard to cesses. In fact, in regard to oil 
cess barely 3 per cent of the cess is utilized for development,. 

Though mandating in the Constitution may not necessarily be superior to use of budget 
regulations, in view of the experience of using cess /as a tax, mandating the use of proceeds or 
cess may be considered. 
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2.7 Whether articles governing financial provisions for ~tales should be different from those 
governing union? 

Articles 199 to 207 of the Constitution relate to legisl_ative procedures in financial matters __ 
insofar as they relate to States legislatures and are broadly, similar to those governing Parliament. 

Thus, the changes contemplated for Union should continue lo be equally applicable to 
' . states. 

2.8 Whether current arrangements .in respect of Comptroller and Auditor General (GAG) are 
adequate? · 

Articles 148 to 151 relate to Comptroller and Auditor General of India. A view needs to 
be taken, keeping in view experience so far on the composition, manner of appointment, 
functioning etc. including in particular the jurisdiction over public sector entities other than 
Government itself. Public enterprises, fo the extent- they carry out purely commercial activities, 
may not warrant anything more than commercial audit; this 1ls particularly so with diversified 
ownership. · · · 

The coverage of Article 12 is linked with jurisdiction' of the GAG. 

· Hence, there is a case for review of current arrangements. 

2.9 Whether existing provisions relating to public-debt of states· and borrowing by states ·are 
adequate? 

l 
First, Article 293 relates to borrowing by States. Article 293(1) provides an enabling 

framework for legislature of States to pass a Law similar to that of Union. While a few States 
have passea laws on guarantees none has passed a law, on_ borrowings,' There seems to be a 
case to review provisions relating to borrowings by ·slates on par with the Union and make it 
similar. ·second, Article 293(2) incorporates the enabling provision for"the Government of India to 
make loans or· give guarantees in respect of loans raised by the State, subject to such conditions 
as may be laid down by or under any law made by the Parliament. · In fact, a major part of Central 
assistance for 'plans which is distributed as loan is1 under this article. Thirdly, Article 293(3) 

· stipulates, that no State can borrow as long as it has an outstanding loan or guarantee with the 
Government of India without the· latter's consent. This is a standard requirement of a lender, 
though a transparent framework is, not available as to.the factors governing such:consent. 

_Thus, constitutional provisions relating to ceilings on debt, guarantees, etc. may continue 
to be on par with those of Union, even after the proposed changes and the provisions relating to 
consent, etc, may_also continue. 

3. REVIEW OF PROVISIONS ~ELATED TO FINANCIAL MATTERS 

3.1 Whether _the provisions relating, lo division's of Legislative powers between Union and 
States need ·a review? 

Articles 245 to 255 govern the distribution of legislative powers, and the distribution has a 
bearing on the financial relations eilso. Substantive part of the legislative relations is listed in_ the 
Seventh Schedule., There have been·several suggestions for a review of Seventh Schedule and 
illustratively the following issues could be explored. 

First, there may be a case for explicit recognition of tax on services and appropriate 
jurisdiction. 
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Secondly, differentiation between agricultural and non-agricultural incomes .becomes ·difficult with 
commercialization or agriculture. Hence, the distinction could be reviewed. , , 

Third, there are several ~ntries •in List 11, thal is State List which have significant 
implications for integrating the national economy such as stamp duty,. taxes on entry or goods and 
services. 

Fourth, there are some Entries in List Ill i.e. concurrentlist such as contracts, bankruptcy, 
which again may need to be squarely in List i.e .. Union_ List. 

Firth, several Entries in List Ill that ought to be in List II have in effect result,;,d in 
significant centralization-, as for example in Agriculture, Education, Health etc. Incidentally, there 
are some Entries, which may need review in the light of experience gained. _Fe>r: example, 
incorporation and regulation and winding-up' of cooperatives that undertake banking or financial 
business are in List-II and has resulted in problems of dual authority as. banking is· in List-I. 
Suggestions have been made that they should be brought under List-I and Ill. 

' ' 
Sixth, the expenditure responsibilities-of States are increasing while revenue potential 

appears to be diminishing. 

' - ' 
Hence, there is a case for review on the lines indicated. 

3.2 Whether there is need to review provisions relating to di~tribulion of revenues? 

Articles 264· to 267 in chapter on Finance, relate to general issues, while Articles 268 to 
27 4 govern distribution of revenues between the Union and the States. The possibility of 
rationalization of these could be explored and Annexure I makes some illustrative suggestions. 

3.3 Whether the present arrangements relating to Finance Commission are adequate? 

Article 280, relates to the Finance Commission which incidentally indicates tt,at 
Parliament may by law, prescribe the· qualifications for appointment· of the Chairman and also 
prescribe powers and functions to perform their functions. Issues have been rais.ed .in regard to 
the working of the Commission, but an important area relates to the role of States·,(as affected 
parties) in the presentation of terms of reference, composition and: appointment of the· 
Commission. A second issue relates to the desirability cif a permanent Finance Commission as 
against a periodic one as presently prescribed. The third related issue is whether.the work of the 
Planning Commission be integrated with Finance Commission. Fourthly, grants-in-aid uncler 
Article 275 are given· on the recommendations of t.he Commission, which are more or less gratis 
grants even though charged on the Consolidated fund of India. Finally, and related to this issue 
is the desirability or otherwise of conditionality in statutory transfer of finances-from Union ·to 
states. 

There is a case for considered view on all the above these issues. 

3.4 Whether Planning Commission should. be made a statutory body since it plays a critical 
role in financial analysis between Union and States? 

First, discretionary growth for public· purpose by Union to States under Article 282 are 
generally made as per recommendations of the Planning Commission, a non-statutory.body. The 
first issue is whether there ought to be a more formal mechanism, especially if they were meant 
to be as per reconimenctation of Planning Commission? · 

Second, in the ·past, most allocation was based on a formula approved by National 
Development Council, though of late, there have been significant deviations. 
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Third, planning is meant to be rationalist in approach. But, operationalisation has to be, 
in a democratic set up, within parliamentary accountability. Currently, recommendations of 
Planning Commission on financial allo9ations are operationalised through budget, !hough State-
wise allocations are not spelt out in the budget'documenl. · 

Fourth, several centrally sponsored schemes relating to List II or Ill are a·lso funded by 
the Union, often bypa~sing the States,. a_nd directly to loc(!_I bodies or district agencies. · 

Firth, whether the Article needs to be reviewed to impart great transparency, involving 
parliamentary approval of State-wise allocations and \)nsuring that States are noi bypassd in the 
process. The emerging realities of relevance of nature of planning need to be assessed in 
considering statutory backing for Planning Commission. · · 

• 
Sixth, "if a statutory backing for planning function Js considered, should there be a state-

level commission, a central-level commission and/ or national level commission? 

. On balance, the(e seems to be no need to consider st'~iutory backing fqr a commissi_on . _ 
meant for planning when economic role of Government is being r,edefined _to make it ,more flexible 
and present arrangements appear to serve the flexibility objectives_ satisfactorily. .. , 

. - . 
• •• ' •• ' ',, l ,-.l• 1 

3.5 Whether any review needs to be made in regard to provisions governing local bodies? 
• 

Articles 243G to 243J relate to powers of Panchayats, including powers to impose taxes, 
constitution of finance commissions and audit of accounts. The Eleventh Schedule· lists ·the· 
matters in respect of which the responsibility for implementation of.schemes may be entrusted to· 
Panchayats by the_ State concerned. Articles 2<13W 'io 243Z anif Twelfth Schedul_e contain· 
corresponding provisions in regard to Municipalities. In addition, Articles 243ZD and 243ZE 
provides for committees for District'and Metropolitan Planning, r~sp~ct\vely. ' 

, _ _; ., , •, , , • ' · 'l 

. Experience so far has been somewhat limited in this.regard. However, the major-issues 
relate to the adequacy of resources, including control over institutions and personnel apart from 
financial, to be able to effectively" discharge the functions.at P~nchayat arid Municipal levels. _ 

. . . 
Mesi issues appear to be bey~nd th·e immediate scop~ for consiitutional changes. 

'! • ,,. ' • ' . •l ' ' 

4. RELEVANT PROVISION°S WITH flSCAL IMPLICATIONS 

The Preamble and. Articles 12 to 51A are of significance to the fiscal management of the 
Union ,ind State governments, though lhey do not directly relate to fiscal-policy or financial sector, . ,,. . . 

4.1 Since Article 12 has been interpreted widely, especially in the cont~xt of public 
enterp~ises, ~hether ·a review is. warranted ? 

Th~ interpretation of Article 12, (definition of State) ·though varying has led- tci overall 
erosion of flexibility for government needed in_ commerc_ial operations undertaken by public· 
enterprises .and uneven_ treatment between public or private, merely. on the basis of extent of 
publir. ownership. The ·concept of 'State' could exclude "other authorities "or"_ instrumentality of 
State" specially while determining the ·liability when it performs commercial or semi-commercial 
functions. Since government itself ~ants the public enterprises to be autonomous and run on 
commercial l_ines, extension ·of Article 12 to include public enterprises is inhibiting the process.' 
Should it be formulated to clarify the intent viz. that it' applies only in the conduct of sovereign and 
demonstrably non-co_mmercial functions ? 

In view of the above, a review seems n~cessary. 
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4.2 Since equality before Law is a basic feature of the constitution could it be reviewed ? 

While Article 14 (equality before Law) is critical, its application in. an 'unfettered way has 
tended to extend benefits to 'specific classes at the expense of totality of public interest. Thus, if 
extending a benefit, at public expense, on grounds of equality, involves disproportionate benefit, 
could there be a provision to deprive those who are already enjoying a benefit in an unequal 
manner ? If so, what should be the nature of compensation for such deprivation ? 

Perhaps a legal approach is superior to constitutional change. 

4.3 Similarly, equality of opportunities is a basic feature and should that be revisited? 

While Article 16 (Equality of opportunities in public· employment) has been interpreted to 
extend equality of opportunity to cover deployment (posting, transfer, allocation of work, etc.) thus · 
making the government give greater weight to the rights of its employees rather than to the 
obligations to the poor or the society. Should it be restricted to recruitment and promotion 
avenues only? Further, a significant part of the time of the judiciary is taken on matters relating to 
services under this Article and whether some other form of relief could be found.-· 

These may ideally be approached through legislative route only. 

4.4 Should there be greater emphasis on freedom of trade and profession in view of growing 
importance of services ? 

Even though Article 19.1 (gl dealing with freedom to practice profession or trade etc. is 
subject to Article 19(6) enabling imposition of reasonabl~ restrictions, clause (ii) thereof gives 
unfettered powers to government to give a monopoly to a corporation owned or controlled by the 
State. Such monopoly, for instan~e even in prin\ing textbooks which are made available after half 
the year, may not necessarily be in public interest. Should 'public interest' be established for any 
restriction on trade ? Similarly, should presc,iption of professional or technical qualificatio~ be 
considered as a . duty to be encouraged or enabled by the government and not necessarily 
performed by ii ? · 

There is an increasing recognition of the need for promoting trade whil9 ensuring 
appropriate regulation. In the past, three has been a significant role for Gov~rnment and 
Government-owned enterprises, including monopoly power in addition to severe restrictions on 
domestic trade. Thus, provisions in Article 298, 302, 303 and 304 have diluted Article 301 on 
freedom of trade, commerce and intercourse. Further, Parliamentary legislation for creating 
authority to give effect to Article 301 to 304, as'provided in Article 307, perhaps conspicuous by 
its absence. There are two important considerations ih the role of Government in regard \o trade, 
viz., possibly promoting competition (including removal of obstructions tq competitions) and 
essentially protecting interests of consumer. Ownership or regulation by a Government ought to 
address these two considerations. However, many state monopolies incur heavy losses with 
large fiscal burden and often with hidden subsidies. A revisit to all the constitutionar provisions 
relating to.trade and commerce may be, therefore, useful. 

Article 366 gives definitions of various terms and these are aiso worth reviewing to 
capture emerging realities, as for example, current 'need for .recognition of "services" as a 
significant part of trade and "guarantee" to include implicit guarantees. For example, a letter of 

-comfort by a sovereign is• treated, by international credit rating agencies, as tantamount to a 
sovereigri guarantee. 

, A revisit to the matters mentioned above appears necessary to remove possible frictions 
to freer trade and services. 
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4.5 Whether there. are constitutional provisi~n~· whose interpretations r~q-uire a review of 

clarifica\lon? 
; ' 

. Article 21 relating to'·protection of life and pers~n.\11 liberty h~.s been interpreted in sev.eral 
ways. Fm example·, ii h□s·beeri held

0

that right to life includes the ri~~t to hei3lth, a~d that ri~~-t to 
Work can be. claimed .after employment. There are several Issues ansmg oul .of the interpretations 
conferring benefits to individua°ls at.the cost of society a_tlarge .. Article-32 (enforcement of rights) 

· has resulted·' in cases where revival of a private company was cirdered .. to · ensure living for 
workers; and court ruled even in matters related lo service of public sector employees. However, 

"it can be argued that there is need for, consideration by the Courts of fiscal costs involved in the 
case while ordering enforceable individual rights. · · · -' 

. Article 51A relates to fundamental duties, -.yhich are laudatory. However, one· issue that 
needs to be explored is whether exercise of fundamental• rights in a court of law should be subject 
to there being no blatant violation of a fundamental- duty·. Else, there could be asymmetries 
between rights, Which are enforced through writs and; duties which are not. · · 

. The· desirability of clarifications through constitutional changes or legal enactments may 
be considered. ·; · · · · · · , 

4.6 Whether constitutional protection of service conditions etc. to Government"servahts has 
been detrimental to public interest warranting review? •' · 

In view of experience gained so far,-the impa~t-of Article 308 to 312 relating to public 
services and the need .for changes could be examined, ·inasmuch as the provisions 'appear to limit 
freedom lo manage finances of the Union and the States. 

This review may.have to·be considered along with a view on scope qf Article 12 .. 

5. MONETARY POLICYtS.SUES 

5.1 . Whether there is need for reviewing the extant Constitutional Provisions regarding 
monetary policy issues ? 

The Reserve Bank of India (RBI) Act predates the Constitution. In ttie' Constitution, there 
is only ohe reference to the RBI, viz. to place it in, the Union List (Eritry 38). 

. In the light of t~e developments during the last fifty years as also the· evolving role :of 
central banks the world over there could be some merit in a review of certain aspects in relation 
to the Constitution. · 

5.2 Does a review of the constitutional provisions r~lating to central banks in various 
countries-offer some lessons for India ? 

The international position ·regarding the need for Constitutional provisions is not 
unambiguous. A compreh_ensive survey by ttie International Monetary Fund of the Constitution of 
88.cbuntries reveals that there are provisions in 30 countries.- These provisions relate to central 
bar,k objectives, political and economic autonomy, safeguards relating 'to the appointment and · 
termination of appointment of top management and-central bank accountability.· In countries 
where the institutional framework is weak· there is merit in bolstering the position of the central 
bank.by.having certain constitutional safeguards. -The·underlying rationale for providing a speci?I 
status for the central bank in_ the Constitution is that the power to.spend should be separated from 
the power to create money. · 

The main issue is whether operational autonomy for monetary policy should be ensured . 
through Law or through c?nstitutibnal safeguard also. 
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5.3 __ Should _there. be any_sareguards ro\ the ten~re of.the lop management or the RBI? 
' ~ ' .. ' , - . . 

·some countries do have constitutional safeguards for the lop management"or" central 
, 'ban~s: ,Unc;Jer the extent legis/.ative stipulation_s, the RBI _Governor and Deputy G!)vernors are 
' . amfointed tiy government . an~ their" coritiriuir\g in posilipn is entirely at· the ""pleasure of 

. gq'vernment. . . ' ' ' . . . - . 
: •·'. L.-,' ' --~L ,,_ "= 

. ··, The feasipility or pro'viding):~pe6ial '£tal)-!S un,def' the C!'J~slitutio~ for"the RBI Governor 
and Deputy Gov'ernor akin 'to the El~ctiori Ccimmissio"n neeas·to· be· considered. 

' ' . 

. : 
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'' 

' ' ' ' ' 'i . 
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. ·Kaushik of Rajiv Gandhi Institute for Contemporary Studies. The authors expr_ess 
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' Chapter 1: lntroductioi:i. 
'1 •, ~ ' \ ·.l' •• • ' • . ' .• ' • _,, 

1.1 · The free flow of t;ade: without geographical barriers,: fs, a sine qua non for economic . 
prosperity, .nationally as well•asdnternationally. The European Union has accord!ngly_removed 
barriers a111ong countries,.lt is·tlme that India removed barriers within the country, 

• ' r , 

1.2 : . The Indian polity.has a-federal structure. But an arrangemept is,f)epes_sary to ensure 
harm_onization and facilitate 'inter-State trade ,and commerce· without hindrances .. Hence, 
inter-State trade· and commerce and some elements of intra-State-trade and commerce are a , 
Central responsibility.. For example, Part XIII (Articles 301 through 307) is devotee( 
exclusively to trade and con:im~rce. ,Several o_ther ,matter~. incide~tal or necessary to trade 
and commerce, are also a Central responsibility, through exclusive or concurrent jurisdiction. 
Articles· 14 .. through 19 aiso have a link with. tr_.;ide an9 commerce. The regulation of inter
State trade· and commerce is· as.sighed to the ··centre 'prim.;irily to ensure that inter-State 
rivalries and competition do· not- lead. to tensions and constraints. While there is a general 
declaration in·the Indian Constitution that-trade and·commerce·should be.free, the Centre and 
the States ( especially the former) have the power to regulate. This is unlike countries like· 
Australia where inter-State trade and commerce is free and the government has no regulatory 
powers. .... '·: 1 ••.• 

. ' 
1.3 .·, ·, The' ln.diim 'business envimnment should reflect a seamleis ·now of .inter-State trade 
and commerce. This. doesn't happen: Comp.laints from Indian. industry; especially·'the' 
transport sector, relate to issues of'taxation ·(both Centre ·a·na State), regulation by States oil ' 
the movement of good~. frequent stoppages and delays under admi_nistrative rules and 
inspection· agencies. As· a result of excessive' taxation· ana 

1
delays, transportation and 

transaction costs increase, which further increase .the final co;! of 'the .product, distorting 
1 

. competition in. the domestic m_ark~t.' Most c9_mplaints coiicern th_e· road, sector, which ·is.'. 
prirT)arily in the priyate doma,in. Rail\Vays are a aifferen_t proposition and are not the concern,' 
of this paper-. But incidentally, similar complaints also emanate from inland waterway'. 
operators,_ aithough _these a~_co~n.t f~r1a_ negligible s_tiare.of s'urtace· transport. , . '_ . ' 

Chapter .2: Road lnfrastruct~re ' . ,. ' .. 
': '.j. 

' ; 

2.1 _India- has. one of the largest road networks. in the world, .although_ this should be 
normalized-for geographical ,1irea, size,qf the ecpnomy or pop~lation., This sufficed, .~l_thoug_h _till. 
the middle of the 1~th century, most transport of goods and passengers v-:as through rivers arid 
roads, After· the· intrqduction a_nd .. development of, th_e railway_ r:i~twork, roads, lost .,th_eir 
importance, till, the first quarter of _the 20th

•, century.· But the First and Second_ World Wars. 
emphasized ·the need for better connectivity!, networks and well-maintained roads because of 
the presence of· automobiles. After Independence,. inadequate development of railways, and . 
warped railw_ay ta:iffs increased_ \he importance of the road sector· even more .• · 

, The country's totalroad lerigtt\'.is over 2.1 million km, with three.components . 
• , : • • • r • ·•: • ·, • • . , _., , i. , i · • • • 

(i) 
(ii) •. ' 

, Priniary road·system··with'NatiorialHighways; i' 
1 

r ·1 _,: ·· ~.; 
Sercr;uafy and feeder road system with State Highways and majm District Roads; and ·, 

'(iiif Rural roads, including village ro"ads and other District Roaas'.• ·· • ,. ·, ,,: 
- ., .· .'. . . .,, ., 

2.3 : There _is an urgef)t'n~ed to ·upgrade the· roaa system in .the country by widening and· 
strengthening ·existing"' highways, \econstructing/widening 'tiridges, ·and·' constructing,' 
expressways. While the, _gove'rnf)lent · has . provided increased budgetary allocations for 
projects· in the highway sector and has undertaken major upgradation initiatives in''high
densiiy ·corridors, it tias 'riot be~ri possibie to allocaie:sufficieht funds because· cif cornpeting' 
demands'. 'Inflow of· private sector funds:·is· possible in limited· areas, ·where· user·chaiges ·can· 
be recovered. -· 1' • •• •i,: · 

J ... ' \ ... 

' ,. ' 
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' 
2.4 The existing high-density_ roads ar~- gradually gelti(lg over crowded with the ·local 
traffic of towns, thereby requiring-fr'eqt.ient·tiypasses. The NH (National Highway) networks 
are now 9esigned to carry only long distanceitraffic·. For local traffic, the focus Is shifting to the 

- use ·of side-road facilities': Besides,there is a very·serious problem of overloading of vetiicles, 
Two axle commercial Vehicles carry· dciuble·the permissible load with the connivance of road 
transport authorities. This' leads:to hug if corruption of ·about Rs. 20,000 crores .every year and 
also resul_ts in reduction of .design life of pavements by 30 to 60 per cent. The government 
ends'.up_ spen9irig·rnuch more Ori maintenahce. Bad'roads cause reduction in average speed 
ofvehkies ·by 20-to' 30'•kiirper-tiour;'iea'dih'g·tci an -estimated loss •of Rs. 20,000 to 30;000 
crore every 'year1. . . ,.i; -,,. • 

r · • · •1 ~ .,, • 'It · 1 •• 

"Chapier 3: The.Angle of the Conslitution2 
-· - '.· 

• • : •·,~ ''. _, • ... • :-,; ·:·· { • ' '., • • ' • , 1 .. •.-
3:1· '· Cciristituticirial ··provisions· ·need ·-·10 'avoid. in'ter0State ·rivalries· _,md ·tensions: The' 
Eiirop·ean Commuhity-clmie info existence with a focus on allowing free-movement of goods3

.: 

Initially,, the-coverage .of goods. was· limited,, But .the· benefits of:.free ,movement' motivated· 
broadening of the1c6verage untiLwe now have not only a common -market, but an eccmornic 
union.· ·, .- . -

. - -~· ; • ··:'• ·; ,. ': -~- i • _ .. ' • ·~· .'_~ -· -.' .• ;,--.1 ·;, , ·; -~· _ . , ' 

· 3.2 . · While the need to avoid inter-State ·barriers was ,anticipated in the Indian Constitµtion ' 
and judicial pronouncements- hav_e protected free movement' rights; a Constitution drafted 
many years ago·. couldn't; hi3ve -,a11licipated. all.:.l_he_ is.sues. th;it._.co_ul_cj arise. fifty, year_s. later,, 
Article_. ~01. _uses. __ expressicm~ .like . trade,., §9rii1]1erce. ancl _ interco_urse,, ,and -tti_rqug~put, t~e, 
territgry"of IQC:lia, butt~ere,remain_s_scC>pe Jo_r in\l:lfPr!'11ation •. ,: , '. . . • :, , .--,,., -: :-: .. 
·'-•'..; :. ... · .;.; .. , t--~ .• :~ ·": :~·•,i ··L•·;_,1··:··.t• ,. _-.,J ·:· · •.• ·-,,-•·.., .• ,. .. 
3.3 __ ._ T,he -lndi<!n:Consti\!,Jlic:m, borrowed; the expression·, "in!ercourstf froni .·the .Au~traliah, 
Constitution:,Seclion ,92 pf the· Australiari.·c911s!itution says, :•tne impo'.sitic;m ·of _uniform cluli!J§ 

~-~:-••• ·, • l •< -.I • .• , ~,.J, , ,.,,,, . ._~ '·•. ,. ,.· .r . .,• • ,,·; 
of customs, trade, commerce and intercourse among -the States, whether, by means .of· 
'internal carriage o'r navigation, shall be 'abs'ollltely .free";_:The ·wording· use(fin ·~rticle.3bt..'. · 
"ihrciugh9ut ihe'\err[tq_ry ~fs!!'\dia'.-~llo.)-Vs a: Stat~'le'gislaturilby lf!:,Y. to "impose .. sucl{reaso'na~ll) 
restrictions on· !tie fre:edorji'of'trade, commerce dr'iniercourse with or within ihat State·as may 
be required in the· piiblic'.·i'nieriist'_.'. This' worctiV/g 'is ·wider' ihan °ihe ·expression· ''2molig 'tlie ' 
States", used in section 92 of the Australian Constitution or "among .the several" States" used 
in'Article 1, section 8, clause (3) of ttiii'Ccinstitulion':'ofthe United States. _ 

3:4: ,- ' •Con~li_!Utio:nally, legislative p'ower rel1ting 16 trade and' comnie'rce is resiricted, in .the -
first place; ·by Article::14· of'the ''Coristitiltio'n,· which' ·guarantees· eq'ualiiy•oefor~ -!lie l?W ;ind-
equa1··1xotectidn ·of the laws. ·Secondly, Article_ 19; inter a/ia;-guararitee~ to ;_every'citize:i· the: -
rigtifto carry on··an'y' 'trade; bUsiriess or profession,, subject 'lo' reasonable restrictions, which·, 

· may '6e imposed in the· interest.'of !tie gerierai'-public.- It is riot· merely-',an element ·of, 
discriminatidn (between oriEl' group and anoth_er)1 that is -material. The .restriction, must also be 
reasonable ancl"in the·Jnterestof:the,general·public. Articles 301°304 areJurther indications of 
restri_ctions on t_he legislature or.·executive.,· _, , ,, ,.· .·o· • :- -

3.5. Restrictions;',on ,Parliame~t's,,power-i(A(ticle 301) .begins_ this-: group bf ?riicies· ·by,: 
·stating that subject to the other provisioris·of this Part-of ihe Constitution; tradf;l, commerce 
and interi;ourse throughout the territory of lnclia·:~hall :be tree .. The very_ next article, f\rticl~., · 
302; a!)thorizes_ Parliament !o imppse; by law, re~tricti911s on-the 9tiove -freedom i_n t_he;public .. • 

· interest.. Although Article 302 ·does not require :that the restriction must- be .reasonable, th.at· 
requirement follows (by judicial interpretaiion)_!ro[li Article 14 and· (by exp'ress provisi6ni from. 
Articl~, _19(1)(9)~. read v.,i\~,Ar;tic)e 19{6). ParJiam~n!ary. power und!)r _Art)cle ~92. is-al sq subject. 
t~ the ,r~striction impo~ea ,by Article 30~(1 ),, ,:~_!s protiibi)s , th:S: e,nactnwnt·_of 1;1n_y,, 19~.; (bY,,, 

;1;1cc1,iiooii:., ' .. , . :, .. -:·.,, - .. ' .. ,:_ ,:::~.,::., ·'.-,:_», ~,; ''.·,,, .. ' _· ·,.-__ '-':·;:~,i-.',:;:; . " 
Tl~is:~ccti~n•dfdWS_, O!l ,Drafi. Cufl,\'11/1.,flion J~ll/Jl'li No.: I (I! .l?Y. P.M. Ba~shi,. s~1l>1,11issiu11 ,1m1Llc 1~, Jhe.;, 

·N,t!tl~.ml:IJ; Cm11miss_i!)n .fqr "RcVi~w: of .Wo1Ji,ng .~~,; J,h~ C9!1~til_L~tiOn_, !·}·c•cdom t?{ 'li:~11!t·, .J'rj,i,j,,()n·,! .. ~I.: . : ~ · 
/111<•rco11rse thruug/10111 /11(/ia (200 I). · . · . .- ..... .,, _.. ,,: · : , 
3 Treaty of Rome ( 1957) _ · , ·. · · · •." ·' 
' As provi~cd by Articld04(b ). • . , . _ , . 
5 Pmg li:e & Oil M(lls Vs. U11_io11 oflmliu;AIR -l97_8 SC 12%. ·. 

!-, . 
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-Parli.:iment_o[r_State_ leigisl~tu,re)'which give·s preference to one State over a~other or a law 
.. discriminating- be.tween .one .State and another by virtue of,anythin~ ,relaUng, to !rad.I)_ 9nd 
·_ commerce-hi th_eJegislative lisis,.-This. can be compared_ to section,~~ of the f\us_\ralian 

C_onstituiion, which provides "Th_e Commonwealth shalt not, by any law or regulation of trade, 
commer,;:ei or ie~enue,, give prefe,(ence to one State QI any part th_ereoLov_er another State or · 
anypartthereof. -- ,,. _ ·- - , :-·· _ ., ...... ,• .. · 

3.6 ,_.·. Under Articie 303(2),-~fthe ·1~dian Constitution, however:the iestrictiori referred to in 
ttie· above· suti-paragr/lph qan beirel,axed by Paili,arpent "tliJough law, "for 9eali~g with a 
situaticm arising from the scarcity of goods in'any pai:t of India. , . ,, ., . ' . . 

.._;, t ; '•'. ~ • • 0 ~ •• • r • ,- • .• ' ' •,, ; ',: F •, .,, •. 0 ' •• • • '\ • ' < • • 

3. 7 _ . lqdi;in- !;l~ates-are, en:i~ciw,Elred ,to_,legislate ,on trade· and_ COfT1m~rce for ~_ubjects_ ,under 
the State·•list, er\t[Y-26-,(subject,to,t~e _Concurrent list, ~ntiy :33). HoY(ev.~r, t9e words ,of J,'lrticle 
301 cover,trade and, commerce, within the.State also . ., Article ·302 Is not relevant for States. 
·sut Article 303(1),declares that neither the Staie legislaiure'nor Parliamen't stiall have power 
to make any _la_w, giving or a~th·orizing, the giv_ing or"Jiny, preference· to:on,e State over another. -
or making, auth_orizing qr the)T)aking qf a~y discrimination between one' $late and another by · 
virtue ciLal)y entry rel!lting to.trade and cqm111erce in ,lny"of, lhe,lists h,:the Seventh.Schedule.-

: Article :j0_3(~) i~ not,relev__'.1~1 \O_lhEl_ p_oy,ier of $1a\es., , "· , : - " ._:,' .•• .. , . _.- . : _ 

, . ' ' . ' . f , 

. 3.8 ··, ''/\rti~le .304, clause_ (a),, proyides that a -State legis_l_ature may, by .law, impose on 
g_oods; import~d from othElr; _St,aJe~ 0or1 l~\l; ,l-!ni.9n 1~tfit9fier:~ny_, tpx;t~ which similar good? 

- mal}Pf?Cl~red :or _produced-;in ·that State are ,subject. However, ,this must not" discriminate 
_between goops ~o impprte'd,9nd ,goods so manufactured _qr _pro_duceq_:. This article ;permits 

, . · StatEl !~gislatures, by law,' to,impo?e such reasonable restrictions on-the free'dorri.cif.lrade, .. _. 
· : comm_eic'e _or intercourse \1/ith ~r. IVithin t~at Sta\e, as ·m~y\e_require9 in,tfle: pµblic inter.es'/. 1,r :. 

the same' t1me,.under-the-prov1s0Jo Article 30t!(b),.,no .BIII or amendment. for the purpose of· ., 
• ·, • • _. ,, ' , . ' 1 ' • ,- .• - ,,; •. ' -- 'h' 

· f.,rticle ·3?4(b):shal,I b~.iritrodU<,~d Pf mov_ed in a,S)ate l_egjsla\ure, wilh?ut the, prior sanptioi;i ·pf . , 

the Pres1q~nt. . 1(:···. :/<' ,_._,., f , , :· 1 .:· • ~ , • ~ _ . · •.• ~1 - .-i. ,, --.~ 
_3.9 .. '·.Ar:ti~ie io4(bt applies olily:ifthe restriction is reaso_riable. Coui:ts, ha~e held8 ·that the 

· .test' of reasonableness is the same as.Iha) applied :under. Article-'19(6).· Further, it is the State . 
. . that ·carries thei burden. o(- estiblishing the .. rea'scinableness of'. lhii°. State'' legislation- 'in ". 

: ~ - ., -- ·• :·•• 9 • •' ', •' r ,- ,' I , , , ,a ~ , '\ , • ,; I_ • ,• ., ••• _.• , • ,•'"', 

· ·question,,...·!- t ,,.,-~: -.-µ 1,,, -·· ·1 •,, ,- :,-:- :. ~ • - .. ~- < • i~•, 

; ;,:~;~.,:-.~>. •1-,_•··,~'\•,';.'j''l,;~••t rt;,'t._, ,'·F)•,'' ··•.1;(.:~--: .. :''.-~•• .. ,-,•.~---r;: : ..... ·.•:;j_ 

3.10 · Article .19(1)(g) of the Constitution. confers; ·0n 'alt citizens; 'the:rigtit to·_pr'actice ·any.,· 
• • .- .' • • ''·· - •• • • • . . . • • • ,, 1;, • . . • ~ ',' '·. !-1 • ' • 

· profess1_on, or t9 carry on_ :\1.QYi 9ccuRatIc,m, trade or bu9mess,. - though, this right-is subJect l_o .. 
'Artjc,le, 1,9', (q),-, In_ f~ct, i(js.;iQ_'.c.o·rsori;mce _ wi)h, lh,e provisions· cif _ Article_ 30,1. There is some ,' _ 
overlap between.Ai:tide·19(1-)(g)-and Article 301,, but some point~ _of difference between the : - . '.. . ·. ..... . ., _,, . ~- .. :, ' ' .,. .., - .. ~. ' ' (. 

two are.as follows--· __ , __ ',-,,.,• , . . , .' . , ., · •- . ·, -- . ·· . 
. ·' ·;.: .. ~:<·.~:\··:··:-_~.-... 1:-1~~.1·- ;·:. _,._. -~ :·. : · :,t_,~x. ~-,- />~- ,/ 1

,\-;,..·- f• -~ , - • •• : - '" 

(i) : . - ,.(',r:ticle 19(-1 )_ (g) _isfq°:fined to cittz:~s. ~hile, Artjcle 3~,1 is 1)9,I- :, : , _ ,
1 

_, . ,. . __ ,, . _ 

'••~·••,: "•>11' (I•.·•,.::·,~/:•.•:~ ,::~,j • C)r.,'•-'•i•, :. •' ~~• j\: '~•, ,· - ..'•,•, · 

_ (ii).,.,,. ,,Article . ._19-(1).(g) refers.to "profession, occupation·, trade qr business", while.Article 
, -·,, ,: --<~.91/sP8aks9.f"trade!lc~mrnerCeor'inter}oUi-set, _ --~· ·-,,,~-~~· · ._,,· - · ·.: .. ~,,'• 

· .; .. •.: ... \r·_;/,~-- _:',:1:~:;;,.1!·;-- ~.:.,, ... ! ·r. '--°-.-•, ·;;~:;\:' '._::._,.-:·.,. ·,._r(·· ... , 
_ _(i\i) ·- brticle 19(1) (g)-dci'es not contain the word~' '1hrotlghout lhe'territory cif .. lndia",--whic':h.' · 

. 9ccur in Article 391. ·In ·this sense, .Article -19(1)(g) may·be' relevant for. interhatio'naf:-
. . : ,.: trade also. Article [301 may not be ·construed: to apply to international trade'. .. . , "; · 

. : _• ~ •• -~ • ., ::.. (:~-~ ,~ '~ : •,; ! .; • /:,~-:-~" I~•, , ~ · ,.) ;'' .:;;,; ,' ;• ', .(: ,: ,", •:-\~'::t~;;:~:,;. ;: :\. '.'?. • •: l\:~ ; ~ 
::i,,•..1!-'·,~:( ••t1 ,';, c, ! ... •'' ·t •· •.:.;:',1 • ,' .' I :,'' ,,- I 

- ' ~ ,,,:,·•;' .!f .-J'i ;•• 1.'- .~ ' ;l ~ . ( i' ' ' • 

• , ,, ~ ;· . . -~ ._1· • ·:~.>. ' . , .'· .·>.··._,·-.·,1;·.i'./;.~~>:-:t/:·•:·~/~- ,· :_; :~ ·\_,·,;•r.' 

, 6 H•l;)~S ~u~traJi~!l Co11sti\uti9n~l;I,a,v. (1985). . · · . , ,' . . ' ' . - , . '. ' ' - : 
'? (a) Atiabari.:rea Co. Vs.State of Assam, AIR 1961 SC·232 (b) Automob.ile Transport'Ltd, Vs_'Staie of, : ' 

.:Rajasthari;'AiR. i'962 SC 1~06, ·1423.and (c) State o(MadrasViiN.K:'Na~raja M~d~liar, AIR-1969.SC'· ,, 
·141·154"·15·5_ :·'·._:- . - _ --~ ·, ·· : : ·. - ' .. --.-;-,_, · ·_ ·.: :. : .. ·_. ·· 

s·caivrailal Vs.,S[at~'qfMadhya'fradesh,AIR 1970 SCl29, (bl Q~dli Sugar-1,>{ills' Vs VniOI) o(I~dia, :· 
,,, A-!!l-"\970 ~c 1q9, C : • •, • , ' • ' ' ' • • • 

": 
9 Rai Ramakrishna Vs State ofBihar, AIR 1963 SC 1662, 1675, 1676 · 

• .• •' ~ ' I • • I' 
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(iv) 

(v) 

(vi) 

(vii) 

(viii) 

Article 19(1) i~' subject to the provision·~ of Article 19(6) (which permits the State to 
impose certain types of restraints). Artitle 301 is not so subject, though it is Very likely 
that it will be construed as so subjeci (ori the principle of harmonious.construction):' ... 

' . 

Article 19(1) (g) confers a fundamental· right (on citizens). In contrast, the right· 
conferred by Article 301, though a constitutional right, is not a fundamental right 

Article_.19(.1) (g), th.qug~ it is :>ubject to trticle ~9(6),,is not m·ade subject to any other 
express qualifications. But Article 301'_is:,made subject to Articles 30? t6'307.- · 

Article 19 is primarily intended to restrict legislative or executive action, but h'as no 
direct relevance ·to the 'concept" of fed~'raiism. ·1n· cohtrast', Articles 301-307· have a 

• .... - 1 ;.. - • . • 
direct relevance to the concept of ,federalism, Of course, this does ncit ·imply that. 
Article 301 is confined to federal·con_trov,ersiep. Its· possible scope can be much wider. · 
• ' 'I\ ~ • ..,_ T 

For the reason mentioned earlier; :i~- ni~ny'proceedings;invoking Articles 301-307; .. 
disputes ·can· arise between the Union-·and a State, o_r.,between States; • thus 
attracting Article 131 of ·the Constituticin'.,'iri• contrast, in case·s under Article 19(1')(g), · 
the controversy.will be normally litigated'between the Government and·a citizen .. 

' . ' 

' ' 
• • 't 

Chapter 4: The lndiariTrucking Industry-
• • I ; • \ 1 ' . • • • • • 

4.1 In the p~st-lndependence-period, the:i~il dominated economy r.as become a road 
dominatiid -one.· 1i, 1°950-51, railways carried· 8_9· :per cent ·of total ,goods traffic and -roads - · ' 
carried only 11 per cent: Recommendations ot', various Committees to determine model 
shares. of rail and road in respect of bciih passenger and freiglit traffic have gone-awry .. For •'.!. · 

example, .the National Transport Policy'Commlttee'(NTPC)'ln its report submitted'in ·1980 ·had,, : 
recommended that at.least 67 per cen!'of freight:traffic should move by re1il by ttie tum·of the · 

• • I/ • ' 

00~~ . . . 
• • I •• •' , 

- • '. • I ,· • • • • - • ' 

.4.2 ,·, The growth of road traffic:; is eyident fr9m )he grpwing number of''trucks_ over the 
years. The number of goods vehicles wa·s 820)hou·*and in ·1951 and 3'.43·1akh in·1971'.' But :t / . 
increased' to 13.56 lakh in 1~91 and 22.60 .lakh in 1996-97. Estimates ·fT!ade by !he Asiar. 
lnstilut,e of Transfoort Qevelopment (AITD) project .. a doubling in the number _of trucks in_ 
another ten years 0

. • ' • '. · • . • •. _ • · ·,·, . 
• ' • I I . . • • • - ' • ~ ·. 

• 4.3 °However, dat~ on vehicles actually plying· on roads are not avaflable. As per the' . 
RITES' study ·on Road Traffic Flows (1998),; ihe, ·number"of trucks was expected to rise 'tci' : ' 
26.90. lakh by the turn of the century and to 28.70. lakh by 2005. The Working Gro,up on Road 
Transport for the Ninth Five-Year Plan has ,a!so'. made similar projections. Their projections 
are based on the trend data for 1966-96 and the'~ssuf);lpticin of differential·growth·.rates (6 per 
cent, 6.5,.,per cent an_d 7 per ce,nt). While ligp) com.mercial vehicles (LCVs) are projected. to · 
increase to between '.1 and 1.4 million by 2002 'and between 1 :7 and 3.1 million. by 2007, 
heavy commercial vehicles '(HCVs) are estimated at between·2 and 2.5 million and between 
2.8' and-4.2 million, respectively. At present, ~-fi~urEl 9f 1 milli?n for LCVs and 2_mill!on for_. -
HCVs is a safe pet , · . . · ·' · -- · ,. 

4:4 The Working Group on Road Transport •'ror the Ninth Five-Year Pian (1997~2002)· 
estil)laled tha\.-lhe. freigt,! traffic will be 'in th~ ·ra~ge. of 12_75:1700 billion !onnes-km by the 
terminal year of tile plan and it wa3 likely to be ,in the range of 2054-3480 billion tonnes-km by 
2007. -The shift in.freight movement' from railways to roads has taken place despite rail's• -
advantages in terms of bulk freight movement, carryln'g potential, and_ economical land.,',_.. .. , 

" - ,. . . - . . '• . 
. ' 

•• 1 'i' 

'" AITD,(1999) 
' 

'· I, 
I• 

,,·. 
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, 
' Reasons F<jvo1.iring Roa_d Tra~sport vs Railways 

•· . The rating policy of railways is commod,ity-based and, for certain com(llodities, like· iron_, 

I 
1• 
! 
!• 
I 

and.steel, _cement, freight rates by rai~afe more than that _by road: .cross-subsidization of 
passE!nger traffic distorts railwa,'. ta~ffs. . · ·· 

Change in the nature .of ,goods moved. It is not raw·material alone, but.semi-finished 
goods thai are also placeil on [anger hauls. 

Centres lo~ 'p(oduction of majo! bulk commodities like fertilizers, 'POL:, steel are now. 
spread throu·ghout the country. This has resulted in reduction· in lead for moverrient.of , 
these commodities. · · · 

- ' • .r, 

Railways discourage less- than trainload. ·Moreover, only end-to-end through running of. 
freight trains ·n:ieeting rake-load _movement of bulk. commodities are given preference. · · · 

.._ - • , ~ ' ',, I • • 

• Trucks are more easily, available than railway wagons. 

•· R~iiways lack flexibility .in·:~ov~m~ni and do r10t provide door-to'.dcio; service. 

. ' . 
4.!,•' l,t would.be in the-national interest that'the share of fraffic by,(ail should increa_5e. Tliis 
should be possible through accombination of appropriate measures such as transport pricing, 
taxation an.d other instruments and comprehensive (eform _in the functioning of the railways. 
But this -does •not mean that' roads will become unimportant. With the. diversification of the 
econoinY,, th_e s~are of high ·,:alue loii volume \ra(fic ,ii;"bouqd to increa~s>- This traffic's needs 
have·to be met.by roads of .. high quality and efficient ir,ter-riiodal .con\?iner sel",'.ices (rail for 
line-haul and road for feeder"services_). Thus, there is imme.~iate 11_eed t~ prom,6te mu!ti~moqal 
tran§port fo as to optimize investment_s· and improve 'overall : qistritlutive· and transport. 
efficiency 1 

• · i • • · • • , 

~ ·- . '( 

: • ••The Struciure of the Trucking·lndustry12 
··, 

4:6 : ., At 'present, there 'is, no reguiar ·arra~~~nient for .the colle~tf~n-. o( data relating io 
trucking operations. The structu"re of_ the trucking. irn!~s\ry can be, studied as a sys_terh ·, 
consistir19 of truck operators: intermediaries•and users. T_he structure is adversely affected by 
factors like naiure and cost financing, vehicle technology, absence of wayside.amenities, road · 

. condition,.,i:Jeten\io!l · of vehicles inyolving adcjitional fuel cost, increas,e in turn·aroun_d time 
: · · · leading \o under-utilization ·of vehicles, and the legal framework (P,rovis_ions of the fy1otor, 
· ' Vehicles Act, ,the Motor Transport Workers Act,. the .Carriage of Goods Act, etc'\. There is 

. eas~ of eniry and exit from the tr~cking industry, as. comp~red to othe"r secfors.'.,There is no 
scheme for registration of transport operators. Large tr<!nsport compan_ies: are registered , 
under the Partnership 'Act or thE/ Cbmp'ar,ies AcL The Motor Vehicles, Act only mandates 

··registration· of vehicles , !Jy owners: ·imd·· obtaining' a. ·pein,it. for . operation:. There are no. 
proyi5ions for qu~litative· asRects, such as pr9fessi6nal. coir1P,etence, financia_l standing, good 
reputation, etc.·,.,essential.req!!irerri~nts in· countries like UK,ariil USA:· ; ·' · ·, · ·· 

., < - -0\'fl}e(s.hip Patt~rn . f . ' : _;· .. 
• :~.l , I • • , : •: ' _ ;• • • , • •' • ; : • ' > • 1 • " • ' • 

. 4.7,, ~;-, .T;he ·majority of gQ_od~ transporters arl: small oper~tors O'fning,on,e or: two trucks. Jn.,a . 
few ,cases, these operators own betyieen, 5 to 1 O trucks·.' The trucks a.re· not registered jn' one 
nariie,'.presumably° to avoid 'incomEl tax obligaiions _and labour legisl~.\!on." A_nother asp,ect of 
the indi ,stiy is the dependerce of transporters on booking agents and intermediaries. Small 
opdrator,s :aw jnvolveq ·only.· in _the ,'physical, n,qvemerit of ,goods a·n?. depend on bo,oking, 
agents ,and other fleet ·operators/transporters· foi obtaining business: Some of them .are 
attached tp,rriajor transport companies, brokers and vehidesuppliers, 'As a general practice, 
sman·a"perafors do no\ gome'into tlirect busiri~ss cohta9\ wii~ us~rs, .· : .. , . . .: .. ,- " .· 

' . ' . . . ' 

·.-P.'-~1ali.KSh'azia(20oof·. . 1 . • .':'·!• 'n . ·~=: ,,:i 
" Varii,us organization~ have conducted,field surveys on road ~sport in !he ,Jastfive years, the latest 

.f'Omprehensiv_e survey on ·motqf transport·,'Yas _comlucted·by .the Asian- Institute of Transport 
Development in 1998. This paper uses'the.AITD stirvey as a benchmark .. ll . , . ~ - . . , ,, . . .. , - . ' 

Pfm,. ~-1':! (2000) • · • : · , . . · , · . 
' . ~ . •· . 
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4.8 The AITD survey in 1'99a reveals that th€! structure .of the tr(lc,ki~g i~du~!IY is·.skewed, -
This ow,nership pattern clearly confirms that small operators' continue: to domiriate ·thi~ 
indu~try. HCly,,ever, an interesUng feature ob~erved during the suryey is that ·very few 
operators admit cif'qwning even up to six•tru·cks. While the same person may'expand his fleet 
by acquiring additional trucks, he prefers buying 'these additional vehicles and applying for 

-loans in the name.of another person. This is mainly done to avoid the application of-the Motor 
Transport Workers Act. Another- reason for ttie dominance'. of small operators is the type of 
experience in business: Most operators· in thjs•industry are in their family business - 56 per 
cent-of truck owners surveyed ~ave _been in thebusi[less from•1 to 10 years, 30.per cent (rom 
11-lo 20,years an□ 15 pe~ cenHor.over.20 years. 

4.9 : Cia_ssi.fication_ of.truck ,cipe_rators. is ptissjble on the basis of.~pread, a11d. extent of · : 
operations into lqcal, regio11ai and natio~ai carriers. _Anotti_1;r,classific.a.libn c_an be ori t~e _basis 
cif fleet sizes owned by ll;lem, for example, small truck operators(< ·5 trucks),.medium-sized, 
operators (6-50:trucks), and large operators 

0

'(>"S0•'.trucks)'. ;fhe survey also ·revealed .that 
medium ·and large sized operators -charter truc)<s"_lo .I.he_ extent of _10 to 12 times _their own 
fleets. They g·et these either through 'lorry suppliers or directly from single truck_ owners. Sqr_ne · 
fleet operators encourage )heir' own employe(/s: to•. become owners. of trucks by' providing 
financial .assistance, subject t9 the condition that vehicles stiouid .be permanently attached to 
companies'.'·ln terms'6f goods assign·ment notes'(GCN), these currently account forc.as much. 
as ·_87 'per cent of ![le .15usines's. -Large.fleet-operators have.~ ·network of branches ilrvariou~ 
cities; :r~sulting in ·a niaj6r1i:nark·et share. The ·survey. reveaiedthat"big fleet operator.s·handie. 
about· 12, 15 per cent 6usiness -in tlieir" own trucks·:and th!l balance is handled through hiring 

. trucks frcim"smaif cipe'rators. The dominance- of small operators in "tne trucking industry ·is a-'• . 
neiati~,:e·aspectJle_cause:of lciyieconorTiies cihicale. . . 

: . - .. · 

·. 4. fo · ··Given ihe frag~ented nat~r~.of the industry, achieving economies of scale is difficult. 
With ·i~e objective of improving pro'ductivity, the government set up various committees from 
time.to'time. These c_ommittees included the Study Group on•Traiisport Planning (1955), the 
''Corrifriitfee bn Transpo'rt Policy. and Coordination· (1966)and the Study Group.on .Viable Units 
(196.7) 'among others: A specific:comrhbnality· is• the adverse· impact of ownership· pattern -cin '- . ' :: .. · , ' 
produciivitY' in' the recommendations 'of most committees. Most commitiees: considered a -.. · ·. ·. . 
single truck 'firm :as a non-viable ~rm, suggesting 'horizontal and vertical ,integration•,-j( ·.· . ' 

: •• op·e'ratqrs iritciregistered associations and c6ciperative societies for availing common facilitie.s 
· , ofservicing,.repairand maintenance. . . ,•· .'. · ·. . .. · . -'··· -·." :.• .- · ·· . 

;. i_ i,.',1. • . ·. I . • • - • , • • ':1/' .. 
, .~ \ •• ' ' .+ - ~. J-
. , . Driver Pattern ' ·' 

' l • I . · • •· ·, t ·11· • 

. 1t.'1i ·- y·Thei~e are· ~bout 4:4 milfibn. truck dr;v~rs i~ the country, th"e i)lajorhy bt the~'op~rat;n~.:. 
as ·<l~' ~'n_organizEl_d lo_t. Very few·_transpori'bperat6~s-admit of'ciwning' ev_en ·up fo six•ttuc~s to 

'i :_··.;iv6id t~e applicaticin'ofthe·,Moto! Transpqrt-Workers (MTW) Act.·The root caU~e·for\•icilaUon 
of the law is that 77 ·per cent of truck owners are small ·operators. Tiiese sniall· operators do 

· riot C0llJe. UQd!lr the purview of the MTW Act because Section 3 of-the .Act explains that !tie 
.• :provisions of the Act are applicable to employees of only !hos!:' motor'transjlort' µlidertakings 
· · that enjpl!JY fi_ye. or .!llore motqr transport workers. Since mosi are small operators, these· 

operators. are registered under the~.Shops''and 'Establishmehf Act::Arciuna:·:13 per cen('cif 
owners\either drive_ the vehicle themselves or engage drivers. But·a majo_rity•of owrier?"hire a 
driveito drive the.vehicle: .c '·' '· • ' " --· . ."· ,.· ·' ·· ~ · ;.,,,, ·· 
. --· ·, ;. ' .. ......, . • ,;.'.•. -;-.• ,' ',: ... ~-.·- '·.'; -. , .. , -:• .-'if~ 

·. ·,4.12''. ,'.:co~tr~ry\i ·comm91l belie(~ t~c~nt sury~y· has revealed:ui~\ 80 °percept of drivers 
<jre, i,it~fa,te'.\. Mc;i~r of._ tti~ni _w~r~,;'.,myar?. -~r;,:~9ac/. SfiJfly; _f~'el. :effic;iinc~ 'im'd. -~faith 
conside:rations~ Despite clear·rule~ ahd regul~tions' laicpjol"!rf ip\tile· ,MTY)I Ac.I; legislative 
provisionshavebeenconsistentlyviolatelc·: · :· · • ,_. •, ·.' .. · ·. ··'· '.· · • .. ,, .... 

,; .:~1, ', " : •" • 1 • . L• . •: • f-,:-- :•: t • . - , ' I ' <' > [•' 

• 6q,per cent·of drivers d,rive coritinuously"-for. more than.9 hour-;;·a day; 2o·per cent of. 
d[ll(~_rs. drive f~r more than· f2 hours.a day._On!y 30 per ceritci/ drivllr{, ~rive· fp'~§B ti~urs . 

. _ .. C".;11~U9)JSl~:~~~Y-,, , ·· · • .: .__ .: r;:, ,•.::- :.: .. •> :.: : 
t ., • _ . : ;~ ·,, ', ·• , t1r ,·• •• • , • , .'·. 

14 
Literacy.in-a itricl·scns'c means rcadin"g and wfltii\g·aiid'tlicr,:"can 'bci'a uisp,i.; alioui wlicihcr

0

tlic •; .,. 
literacy ~cfinition is _adequate.' . . - · , ' l 
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+ Between two· driving spells; only 6-per cent of drivers iake rest"for ,nore than 8 hours. In 
all cases; one driving spell is equivalent to 72 hours or more. · 

4.13 · Given,the rising. population of trucks on the roads, it is evid~ni·\tiat the total number of 
truck drivers•wiil double in the next ten years. In spite ofthii, there is no perceptii:ile change in 
the_ wocking,environment of:a truck driver. The frequency of·a· driver returning to'.bas~_is quite 

. !my •for mcist drivers. A survey-conducted in 1998 showed •tna\ 1116re th'an 21''pe~' ce_nt' of 
drivers-'returned··to,their base. only after eight days of □uty._ About;47jier ceht of. c!rivers 

· ·.returned to their base after 5-8 .days of duty, 19 per cent''after 3:4 days. 'Only 12 per cent 
.·returnedto'theirbaseinlessthan·twodays. '' · :·,·: '.:, .. ':;· ., , . .- ·' · 

'. •.,".,. • ",,'. ,' I • :; •:•;.•,. ·,,,,-, '~ ,} , 

4,14·"" :rruck·owners•:and· transport 'companies have shown :littl~ _regar?. for Uie ,usual n9rms 
·of working 'hours j:Jrevc1lerit ih most industries. ·In. develope~ e,ccif!omii:i~, _\here ,arJ.·c1earlt laid 

. down··laws. ih_a\ prohibit any heavy vehicle drive,r t9, rnn:ia,i_h '?.t t~e wh,ee/s fo(mbre tf).ah_-4-6 
hours: These no'rms have b_eeri--framed not jllst to: ensure that"th(l 'driver ,gets a decei;it' brea!{ 
and'rest-from his work, but also to rriake·sure that road safety n9rms,'are ho.~9~recj .. A,driver· 

. also performs a multiple role for operators. He often acts as the supervisor of loading and 
unloading operations. Under pressure from the owners, overloading becomes.· a' ,i::ommon 

,· ptienqmenon, alcing with other ·violations. The driver's other job (be~ides driving) _is Jo a:Ct as
, wheeler and dealer on behalf cif'ttie·operator with various· ~fficial agencies on the::y1ay; for 
' example RTO, 'DSO; foresH>fficials, ·tax checkpost, 'etc. Qfteri, the_ driver' also 'attempts to 

, • • • • • , , r , , , \. , .J. l I , I ' 

: locate :a load on the return journey. Around 4/1 per_ cent locate _th(, load ·by, \her;nselyes1 . 
: probably. because they .. do not want to pay the commission tci'brokers:for getti,ng,tl)e 1~·ad15

:: I 
"- ' • " l • \ • < ·,, ,' , ' ' " ' ' i' ' ,J "• 1 

•. ·: -. , ~ . . 'i . , r -~ . , 
· lntermediaries_:Pattern •-: 

• I . , ~- J • I' 

4.15·· ·•Th·e trucking industry has a number of 'intermediaries ·V.:ho play a useful' ,o·,~ iri' the 
·provision· of efficiept transport services. These irclud~ · booking 'agents (also' called fans po[\ 
:·suppliers cir transport contracior's) and ·brokers. These players basi_cally perform the runc_tion . 
. of middle~en for.'truck owners: While the broker is a persori (o'r a gr,oup of persciris) who . 
takes· commission from truck owners and ensures the supply of trucks· to -the transport 
contractor,, the booking agent engages in the busin!3SS of colle~\ing,, fo_rwarding or distributing· . 

- goods·carried. lniaddition, some.-iif ttiese· agencies also provisJf\ finaf!ce a~d goi;lo~n. facilitieis. 
·They usually operate froni" port project'·siies and mega-production. centers. To cateno this , 
type of road ~transport, . many 'of the . conventional traiisp9rt~ _companies. J:ia~e. '·cr!3at~d. a 
·separate division,· namely 'contractor divisioh'. Transport·contractors <1nd contrai:tor·d_ivisions 

" ' ' - , , ', I _I , , ,_·I. ., , 
compete among themselves ·to acquire contracts for transportation of cargo of major 
consignors. ·The survey conducted by GIRT in 1998 revealed that around 44 per cent of small 
operators themselves take up the multiple'role of a tran'sporti:/r; broker a·no booking agent 
This is done to.save on commission due to these agencies-and·reduce the cost of operationsf · 
Booking agents/transport contractors arJd brokers· are at" pieseri\' an· ·uhregulated·- 'lot These 

- , ,, ' • J 

players determine freight rates to a large extent and act as powerful ag!3nts bf the trucking 
industry. There-exists no code of conduct for their modus operandi.· · · · · . . ' 

• l ' ' ' 
4.16 Economists will consider the prevailing situation as one that comes close:_to perfect 
competition; since there is a large number of producers of trucking.services and' none of them 
is qig enough to, influ~nce the price line. B,ut ·as ,a .matter of fact, freight:aggregators and the,ir 
agents influence prices the most, because they alone have the. financial ·,resources and 
market information necessary to influence the·price line. The transport contractors quote and 
settle freight rates with consignors. These are .negotiated rates arid are valid for a given 
period· of time. Truck owners depend on brokers,- who have day-to0 day arrangements with · 
them, for obtaining goods for transportation. Brokers arrange the goods'for truck owners-from 
bookin'g agents at the prevaiiing market rates, for which they charge their b"rokerage, which 
·ranges·from Rs. 200 to Rs. 400 p~r,vehicl!3 per trip. It has beeq o,bseived that freignt 'charges 
paid ·to· truck owners have no relationship witn ihe' type and load of freight arranged through 
bfokers . .Brokers and booking agents settle tl:ie'freight rate at wtii'ch tile truck 'owners operate .. 

' ' 

· " Bhattacharya, A.K (2000) 
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4.17 It has. aiso been observed that in· certain cases, there _is· an agreement between a 
broker and a truck owner for a stipulated period, during which !he former arranges guaranteed, 
freight at rates fixed in advance. The payment of freight charges to the truck owner is done in 

. two parts, namely, 20-30 per cent for gross freight charges if paid before commencement of 
journey and 70-80 per cent after delivery of cargo, called 'pahunch' in. c_ommon transport 
parlance. This is an acknowledgement of receipt of goods by the consignee record_ed on the 
document (bill/invoice) issued by the transport contractor at the point of origin. The 'pahunch' 
may be paid either at the destination or, in certain cases, at the originating point, on return 16

• 

A study und_ertaken by lrJdian Foundation of Tran.sport R\9search & Training (IFTRT) on 
·truckers revealed that while in 10 per cent"of cases, payment of balance freight charges is 
made promptly to the owner on submission of 'p'ahunch', 70 per cent c:if cases suffer delays. It 
is also reported .that at the destination points or nearby, some -of the·transport contractors 

· have set up .their own separate windows, where they provide insiant-cash to truck owners on 
payment o_f certa[n amount as discount._ The persons engaged in'•discounting 'p_ahunch'·are 
called Angarias. It is reported that Angarias collect arotJnd Rs. 200 to Rs. 600 on a freight 

· · amount of Rs. 10,000 for 15 days to 60 days, depending upon the credit rating enjoyed by the.· . ' 

transport contractor. 
., 

4.18 The majority of brokers have been .in the business for more .than eight years and are 
sole proprietors, indicating that new entrants are few in number. This business has developed 
as a family business rather. than as 6rganize~ industry. As regards the level of education_ of 
brokers, the survey indicates that 64 per cent of brokers are educated up to matriculation 
level and only 36 per cent are graduates. Ttiis low lever-of ed'ucation is responsibleJor lack of, 
professionalism in the business. Around· 45 per cenl·of.brakers ens~re th\;! transport_ of goods 

-on, faith only. Bui nearly'35 per cent will give-the loads only to known true~ operators, which 
clearly underlines _informal relationships in -the trucking ir]dustry. On 'the "other hand, _truck 
owners also approach brokers for truckloads withaul any written agreement. Brokers claim 
/hat their rol~ •in· provjding rest rooms, vehicl(l ·parking faci[ities and liaison with- enforcement 
auth_orities is valuabje. But the survey result contradicts such claims, as drivers do not actually 
g~fthese 'facilities. The role of brokers is limited to locating loads, fixing freight.rates and 
ensuring cash advance against freight chargeii'. · 

4, 1 g In the perception of brokers, there should be legislation for timely payment and 
.penalties for delay in payment. While 4fl per ceni of brokers said that they did not face any 
problems from truck owners, 42 per.cent complained that there were'problems of delays i11 
delivery. The _commission to brokers is paid either as a fixed. suin or a fixed percentage of 
freight·charges, depending upon the agreement with the truck operator. · 

- . - ' . . 

· :Other Issues lnflue,:,cing Industry structure 

',J .-. ' •• 
_, 

, • - Vehicle detenllon ° Taxation obligations --

4.20 The Carriers· Act lays down the liability for loss of or damage to goods c;ause_d by 
negligence of the carrier or fraud of his servants/agents. II is well known grievance of the 
truck industry that highway safety and security have deteriorated due t_o the poor- law and 
order situation in the country. Besides, mafia n_etworks operate in connivance wiih 'local 
authorities for safe passage in llieir territory. 'Chakka Jaam', bandhs and civil disturbances 
have become loo frequent. Instances of vehicles being waylaid and robbed h_ave increased 

16 Gupta, D.P (2000) 
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over the years. The ambiguous definition for 'loss of or damage to the goods caused by
negligence of the carrier' in the Act further adds to the woes of truck operators .. 

4.21 Laws related specifically to the trucking industry, including provisions of the Motor 
Vehicles Act, are outmoded ·and do not meet the demands of a modern ·economy. The 
provisions of MTW Act regulate hours of work of any person engaged in operating a transport 
vehicle. For example, Secti~n 91 of the Act provides for 8 hours of "{Ork: for drivers, which· 
according to many studies ana safety practices in developed countries;' should be 4-6 hours. 
Moreover, poor enforcement,o,i such rules and long working hours without rest in the trucking' 
industry is a common phenomenon, endangering road safe.ty. Lack of coordination between 
the Labour Department, responsible for implementing the MTW Act and State Transport 
Departments is responsible for poor implementation. Further, the MTW .Act is applicable only · 
when the undertaking employs 5 persons or more. Under the present ownerstiip pattern, a 
major section, of truck operat9is are outside its jurisdiction. · 

4.22 . High cost of financing is a major problem. Funds ·are availabl~ to Small Road 
Transport Operators (SRTOs) under the-priority sector lending sche!Jle of commercial banks 
and public financial institutions. Under this scheme, truck operators owning less than. 10 
trucks can obtain finance, generally for purchase of chassis, at reasonable rate of interest. 
But truck operators face a variety of problems, in· bank financing. Banks are hesitant to lend 
because of the fear of default in repayment of loan; no loans are given for meeting. working 
capital requirements or financing used vehicles 9r even for .body-building. T~(l repayment 
period is short, ranging from three to four. yea/s. Margin money requirement ranges between 
25 and 40 per cent. Such policies in b,ank ,financing benefit the relatively .richer transport 
operators, who· are in a'position to·contribute margin money from their own resources and are 
capable of meeting working capital requi,ements. On the either hand, small operators depend 
on private financing with high r-t1fes,'of'interest, which in the lo~g run, increases operational 
costs of.trucks 17

• 

4.23 There are no ,organized wayside ameriities, maintenance and repair facilities and 
parking spaces. along highways. Indiscriminate Pi;t(king of trucks on highways and on 
carriageways of towns and cjties, encroaches uJ;>,on space reserved for pedestrians, as well 
as for moving vehicles. To a_ddress this ~sue, the government sponsored .the Truck Operators 
Highway Amenities Society (TOHAS) and introduced the Passenger Wayside Amenities 
Scheme .. But these initiatives had to be 'shelved due to the lack qf necessary support from 
state administrations and lack of response from truck operators. Besides resting· facilities, 
trucks also need a terminal where the journey may commence or end and prepare for the 
next assignment. Saxena (1999, 2000), among inany others, h~s mentioned that absence of 
truck terminals has resulted in on-street hand,ling of goods, and parking,. creating further 
congestion in .ur,ban centres,.. ' · · 

4:24. Vehicle detention ,is the greatest malaise for the tr~cking industry. Smooth flow of 
goods carriage is.hampered by-frequent stoppage of vehicles for a-Variety of reasons. For 
,example, vehicle detention can be due tci trucking operations or goods carried in the truck, or 
both. Trucking· operatic:ms cover a wide range of ,areas, like inter or intra-State permits, road 

· tax, load checks, local police check post; etc. But the more serious· and time-consuming 
detention is on ,account' of. goods carried in' the truck. Vehicles are frequently detained for 
checking eDsential documents, like sale~ tax, octroi, entry permits, etc. Besides, there are 
nu~;,rous other reasons under different legal provisions that can detain a vehicle.like check 
on the. ·movement of essential commodities, black, marketing, weights and measures, food 
adulteration and-hazardous chemicals. Ttrese checks.are generally conducted by respective 
agencies at separate pciints, resultil)g in more than one detention. At the same time, there 
exist flying squads or surprise checking teams ottier than normal checkpoints·, which, are 
empowered to stop and check the vehicle at any point within their jurisdictional limits and 
detain the vehicle for any violation 18

• Detention ·of, vehicles causes loss ofdime, high fuel 
consumption and idling of vehicles, leading to under-utilization of transport capacity and 
adversely affecting operational via5ility. 

"Srinivasa-Ra~ha\'an, T.C.A (2000) 
" Singh M. 'p. ( 1998) 
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Vehicle Detention -

Trucking Operations 

r • '' '. • • ._ \· ·,. ' ' • • 

o RTO Checkpost: .Documents related to truck; Permits, Road'tax;l Load requirements. 

• -Police Checkpost! Driving offences: Maiiitaini~g ir~fftc safety, ~aw al)d 'or,der. 
0 

•• 
' ,, ·,r:, . • . ~ . ~ - , 

Goods Related-Chec:kpost 
o·-- Sa1eiTax : 

. o ·octroi 

o Entry permf! 
e District Supply Office 
o forest Produce 

" To/ls 

Others 

I . , , 

• ,Chec:klng by Flying Squads.of any agency. 
• Mo~ement of essential commodliles -. · 
• - Miscellaneous 'checks by respecti(te ~-uthorities 

' . ·-
_,. 

, ' '• 
• • -._ .. - - • 1 . , '.· _ • .- - ., ·.-:- .r·: _ .. , 

4.25 It does not help that the road network suffersJrom poor road geometry,. weak and-. 
na'rrow b[idges,' frequent access. from',side roads_ !ti main roads,. cohgested'•city sedions:;· 

_ poorly designed road intersections and exis\ence of level crossings. · · 
',.... . . ,;...-•, ' .. , 

Chapter 5: Travails of Trucking 

5.1 . The story ·of ari Indian truck driver is -q~e. 91, negieci. The truck driver. is :negle~ted from 
all quarters - hi~·immediate employer,. various government agen~ies he has to deal with on 
·1he road, even ·automobile manufacturers who produce the truck' he drives, Compare his role · 
with his counterparts lik~Jh_e, engine 'driver Rr,pilot.'Yet he is regarded 'as_ an incaniation :if 
Lord Yama on the road oy :i:nany fellow. travelers, because of his. past record of -fatalities. 

' - . ' - ' ' . . : 

·chil li~g' s'tatisti~~ 
• l, ' 

Trucks 'are ~~sp·onsible for'30 per cent or to!~I ~ccid~nt fatalities, th~ugh they f~rm.only •;.2, _ 
per cent of the vehicle population. · · 

• Around 36 per cent. of truc;k accidents occur during normal 'sleeping hours. . ' 
• ._. May :3nd june are the inost acciderit-prone months and more truck·accidents occur during 

· the Sffmmer season as compared to.the-winter.season.:_ . , - ·- - _ ' ,. , 
• _ Head-on-accidents,-tollciived by rear-end collisions. forni the lar9est percentage (70 per cerit) 

of truck accidents. . , . ,, 
• Nearly•50 per cent of accidents involving trucks occur near road junctions ·and inhabited · 

,areas, . ' •, . . . . . .. ' --· . ..- . ' • . . . 

• _ .Ab~ut-48.per cent of accidents are hit-and-run cases. This ·perc·entage increas~s in the cas!) 
,ofS!ate:highways and lower category roads.: : - . ··· - _ ·' · - ·-',,_ 

• Rash and.negligent driving Is the biggest-cause (65 per cent) of.truck accidents.'·' · - · · _ 
• _ '70 per cent of persons succumbing to injuries die oi{ttie spof, while ·another 7-'per cerit die on 

', the way to hospital. · · - _ ·_ -,',. _ · , , ·• ' ' ', · ' , 

• Deficiency iri highway-design features is'tlie cause or manv faia'rtruck accidents. . , 
• Ove~loading·_ ofve~iciles,-l!)hg nours of crev/d,uty, intoxication}ind low, level!! of training, are/ 

the ~_,;ijor contributory factors in· accidents. ' .:. 
. . 

- Based on Studies bv CRRI, IIT & AITD 

1286 



.I 

I 
:r 
i 
I 

(; 
i' 
I 
I 

I 

· 5.2 AiTD figures are that there are ·aroun_d 5 million truck drivers in the country. This 
estihiaie is based on the assumption that there are about 2.5 million trucks in the country and 
each truck: has two drivers .. Given the rise in number of tru~ks. operated for goods 
irarisj:Jortation, the total number of truck drivers in the country will double in the next ten .years .. 
In spite of this, there is" no perceptible change in the way the road transportation sector values . 
the contribution.made by truck drivers. This has led to poor quality oflife for most drivers, 
undue harassment by official agencies, etc. The frequency of a''driver returning to .base is also 
quite iow for most drivers. Is it possible that such conditions have led -to a higher number of 
casualties? ·. ' 

5,3 For instance, what facilities do truck drivers have for night stay or for rest during long 
_ journeys? The AITP did a survey of drivers in 1998 and found that 75 per cent c{drivers. opt. 
. for .a night halt at' roadside 'dhabas', which can be described as small makeshift restaurants 

that provide ,cots doubling as dining tables, as well as sleeping beds. A large proportion of the 
sample spent night ha.Its on the roadside in their trucks. In the US, trucking firms began taking 
more a sympathetic view only. after a huge' shortage developed in ma.npower resources. In 
fact whether better support services will be provided depends afso on the tightness or-the· 
market for truck drivers. This variable will not change in India for a long·time because of the,. 
excess of supply of.truck d[ivers. · Hence the emphasis on other variables of change. . ' . . 

5.4 Truck owners care .little about the welfare of dri~ers. Abse~ce-ol basic·work. support 
facilities has remained unnoticed-for quite some time. A.night halt at a roaclside ·dhaba is 
accepted by-society at large, Truck owners have shown P.veri less regard for the'usual norms. 
of working· hours· preyalent in most industries. Most developed countries, t;iave clear laws that 
prohibit any heavy vehicle driver from remaining at the wheel for .mor13-~han, 4-6,hours .at. the . 

.- most. These.norms have been framed not just to ensure that the dris,:eir; gets a dec~nt ·break: 
and rest from his work, but also to make sure that road safety norms are honoured'. A tir_ed . 
driver is a hazard for road_ safety, particularly when.he is at the wheels of'a h~avy commerc[al , 
vehicle. . • · . . , . · , .. : : . •, . 

-, 
5.5 . But as the AITD survey .showed, truck drivers in India function in a ·diff~rent world.· 
About 20 per cent of drivers confessed to driving for more than 12_ hciurs a day. More ti)an 44 
per cent• of drivers drove their vehicles for 9-12 hours a day. Only 5 pef cent-admitted. to 
driving for 4 hours _per day on an average. There is an additional problem ori th'e insurance 

i front. Around 80 p·er cent of vehicies have· a co.mprehensive insurance policy, .while 20 P!lr 
!- cent, have third party insurance. · 

Woes o_f Trucking 
. , . 

5.6 .• · The poor. inf(astructural. su'pport for th~ truck driver has -gi',(en rise to a, series· of 
problems that cannot be overlooked.· Driving a fully'loaded truck in India's tr_affic•condi_tions; 
including poor and badly maintained ·roads, can be a challenging proposition. Poor working . 
conditions only aggravate. the problem .. All such weaknesses accumulate and insensitiveness · • 
to safety norms is often ~ result 19

• . . . , • · , . , : · , _: '. : , : • 

. . • , i : ' • • ' 
5.7 The Al:J:D survey revealed that most truck_ drivers are aggressiye o'n the •(oad. They 
frequently .indulge in overtaking, over-speeding and oqcupying the centre of the r9ad, even ii) 
two-lane carriageways, Be~ides, truck drivers never follow a particula'r schedule. For instanc~; 
EiveP. if a truck has ·two drivers. on duty, there·is no scheduled halt for rest for either of theme 
There is no ,fixed time for rest or meals. Intake of alcoholic 'drin_ks is prevalent'. over 'ion_g • 
distances. Worse, .drivers have been caught napping at the 'fiheel, particularly tqwards the 
end of a long driving· spell (more.than 10 hours). Poor road.conditicins,. frequerit stoppages 
arid delays, congested highways and_ill treatment from officials also,i:ontribute to tt\e problem::. . ' '. ' . ' . . ~. . . . . ; , 

5._8 Consider a life of •t~e truck driver. His Work starts al)d ends ,in the driver'~.cabin.· 
Technically, most Indian truck· manufacturers have 'little regard for the tru·ck driver .. Ttie 
driver's cabin is a cramped cubicle, where the driver and·his associates hardly. fi·nd enough' 
,space to move their .legs and hands freely. The driver's cabin is _an .. extension of the main 

• ' •, , I 

" Bhauacharya A_.K .. (200oi 
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'bcidy•:b'rtfie:truck','and not a separate se
I
ction, as is a cbrnmon feature in trucks,in·developed 

. ·countries, But 'more-than that, ·the driver;'s cabin is right on tbp of the•erigine. The' cabin and 
· tfie'.lo'ad bcidy·are' not on -separate 'platfonns, resulting in' extreme heat; vibrations; ribise,poor 

cbmfort1and poor protection·to.the driver2?~working under such·extreme.'conditiomiinfluences 
· the·senses of the driver. Worst of all, about 95'per·cent.of the trucks,are two-axle•rigid trucks, 
where•overloading is- a-common phen,m1ehon·.cPoor.•vehicle;design and use of poor quality 
material,, is ··rampantdn ,·the ·truckri body,bliilding·, business. : che body-building industry is 

._ ·completely in the unorganized sector aT]d does not come under any regulatory control,·Nor is 
, there any uniformity in design features, and standards. The way trucks are fabricated requires 
;:the''driver- to·be ·adept in 'acrobatic ·-skills! because he, h_as, to tctimb· up· to··get• into the driver's 
'Cabin·:·~·._'~,, r .... , .·, ~·- ·, •· • ! b:. ... 1· •1;1 , :·. • -~• .· -

·; ·~ r ,1:'::'::l-. · .. ,11:,...,.:.,.,. 1 · :,1p 1 :, . • : ., . - :·. _: , f':: • , :'C"-~--i"~ ,!" ~ ·• 

5;9' · · ·, •,(]'lie work:'of the' truck ,driver starts':even before he begins his journey.'The driver often 
plays-: multiple

0
•rbles. He· a'cts a? the supervisor of lo_ading· ope'ratioris and takes. comple,l!iJ 

charge ·or safe 'lbadin·g: and. unloading1 of'gopds'.,_,fn-extreme cases·of 'short supply of ·labour, ·he 
also 'lransforms1 into a'labotirei-'so that :1he, loading/unloading·work cal) ·be·completed in time: 

: · ,Qn-a0feWJocca'sions,'he also performs ttre'job of labour·s_cout for the consignee.·. In ·order to 
'· •get the maximum advantage; owners ·also imp()"se pressure ori the driver to carry the entire 
. · :)oap in a single trip, even if the truck is overloaded and violates the loading regula(ion. 

] • •t~"." ,,'tl.," .•r • •,!.[-,,,f: :--.•''•~• ,.' .,..~,: t'',._ JI~, \ ' ', ,I• .-

5.'1 o.·i~ Once· he:is on the'road,1 very ofteri, he •is hauled, up for violating city •lrafficcrules,, His 
· , '-efforts to 'mollify''· the.· policemen abeginc.from' there: ··once·· on 'the highway, •,the Regio'nal · 

T-ranspor:t 10fficer (RTO}"takes ;ovet:••lnsiead cif' facilitatiiig highway traffic, ,the ,RTO· arid 
. ,highway·, police lose no 'cippo'rtunity io liarass ,the truck"drivei, for graft:. 1Tax a'uthorities:ar.e next 

. · ih'.,the,,line''oMakeis ·and ·1reaf·truck'•dfivers' as !s6urce•·'of reve'nue.>'Jn-'lhe 'event of any 
. ·· 'misinformaticiii ofi riiistakei,: 1:feterition is inevifable/'.for'whichlguilt, ttie driver niay ha~e had· no 

)ole'tq"play.'·Apafi frofn''lhe:'tisual checkiQg'an·d inspecliori, there ~re. other official. ·agencies 
that stop: the· vetiicle on· flimsy grounds', so as to draw their pound flesh. At each. location, 

, whether it is at ihe taluka, district or State level, the· driver always confronts:newer-problems 
witli the' regulatory ,bcfdies21

) Eveh if ali"papers" are in ·order, ·tqe consigrime~t is in: order, all 
tiull:is-ahdlemission:n·orni~·I are 'satisfied[lthen·atso some agen·cyican· still find means 'lo detain, -
and- cfiallaii•:tntl1 Vehicte·.,pif/sonal interview with ·some drivers· revealei:J, flimsy charges like 
uneveh"air·pressure iri'the tyres: n'ot in,uniformIand driving barefoot. These may·also lead to 
.a'.chaJfan and corifisca\ion·of.thei'driving'license~· , .· · 1

• • -: , ,, , • • •• • • • ' 

' .. 
• II ' ,-, • ' ,I • 'f"lt ' • ' •' ~ ,., /., -• , 

'5.-11 Ailding to this, there Is the discomfort of driving ·on Indian highways. For example; 
spe~d· .breakers are frequent Off the roads', whhout any ,road. signs'· or: without;'standard 
designs; Maintenance of roads on many' stretches is very poor, hiaking driving a nightmare. 
Aad'.to''lhi$,lhli' free mci'vemeni df'caltte;'lviliagEi fol~s. 'plying-of .light slow'moving vehicle~ like·, 
b'U110·C1tcaris(a'ndtfa'ctO'rS'.r ,',L•_,_ -~i- 1··:

1'!1"•, __ i{: , . •·i-_.i'.,.•r.· ··1-. .. ·:, ._::. 1 • :· 

. ntiL ............ D· .. . r '!(.'Dl;".'\[1 : ' 'ljH. T ;- ·~·· ;·,,.. " <,'' . 'I,",.-: 

5:14': The''pbcfr 11aw"ariiJ'·order•siluaiioh'is 'also a contributory· factor-. Frequent hijacking, 
being waylaid. on highways; poor police protectiori, and frequentbahdhs.imd 'chakka' jams are 
exampl_es. Systemic weaknesses of eiifcircement agencies contribute to the hit ana run 
'n\jn'dsei,\pref~ratije to'·a'IYiichiiig mo~.' Drl~Eiis~also' blame 1loc·aIs .who' frequent 'hjghways; 
disregarding)heir 'personal safetfarid ignoring :tiasit: tfaffic',sens~:· Qhe' ofthe·majo(problems 

:'>•~...,.,,,.,,,,.~- ... '- '• ~---•· ,•., ,.•~ • .. ,~~., r,•, l•'"• • ••·••· • • , • '• ~ ' , 
Jhe'dnver•faces'm-such ·unforeseen eventualit1es Is in applicat1on·•of brakes. A fully' loaded 
truck''diriiioi'b·e stopped:iriunediat~ly; urilike'a'passer\ger'car .. .,::, ,' "'' . ' . . ,' '> ... 
~~::•/_ ''l\ •~-~:.- f •~'/;.~:: .. ~· . ,\: .: .. ,' .,~ .: 

1
'..''~ .. ·: .. ·.:.L::1r~~ 

0
i~ c ~• _, •• :·,: ·: :t·.''..:,. , . t~ : 

1
: '"·r :· ·: : __ ,~· , 

1 

___ ' 

5:-13''," The· driver''ccimmuriity has aeveloped 'its c'own systems' to ·warn fellow drivers· of 
existe,i:\~f oi'i~sp,e9_l!)fS : ~r/iihe wa_y. · t~ei!!. l: a· t~~n,endou'i\ s'en.se·; of· brottieih~od ¥n tlie 
hi~nway. • IJsirig_ clippers ;and harid' signals',C:dhe'driver 'cdiiimdnicates' with another" about ttie 
looming _threat of laiv enforcement agencies or,barriers and 'chakka' jams. There are frequent 

•lt~•,1,•,-.". 1,,,, ,•,n• -. ~.)·•1·· / ,,~ ' _., :t'" '•' · ·t• ,,·,!>\ c,· ' - I• ; ,"\\, 'i' 
-gccas1ons."'!hen one·truck dnver help.s·another:truck'dnver'in trouble. · · ', -· ·. •., . 

:.;J~!_ ,_t·,1,1: ,<.H.:'i.or~i ~--' :,--,~-~, -',ii1 .~~.1'''1\ ·,1,-·_:•1'/•~·ni:•:~1· :)~' ··,r· ~- :-· 1 

.;.i,_,, :··; i:r.:L,·1t.,9.: .... :::.·.~,-~ i!.?',:.•; ., •• _ 1:,·,; , ..... ipJ__-•·i: ~:· :. '.:· ;• 11 ·:: ... ,:,: ,. ~ ·.: ~ :, ~ 

'·-· ··" . ~ ~ .:.\'~1~'i •"· ·.r··}. :.1: :·- .. . r r. ·-.,~•.'. ••::c.. 
1" Technology Change: ~low and.Unsteady, AITD, The Al'ia11 Journal, June 2000, Volume 7, Nu111bcr .· · 
2,(lndianTrucking). • . · . ' - ··-:: ·_-_- .. · · · ··•.:;,-· 
21 -Trucking iJperaiions in India: .Report of St(/e_ring 'co~1~mi1tee,•Asian I1lstitU'tc ofTrit1;spo~ft• ! • 11 

Development, 1_999, Ministry of Surface Transport, Government o_flndia. 
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Chapter 6: The Regulatory Regime 
• ' • ', I ' \ 

6, 1 Distribution of ·goods' and commoditi~s from the manufactu'(er :pr the :Producer te> ·.tti~ 
end user.is a comple,< phenomenon and this is further complicated.with statutory regula\ions. 
India is not a single market, each State treats goods produced if) other States as equivalent to. 
imports. · • · · 

Government Regulation:, Objectives 
', -

• .· Contro!'d,ay-to-day fun~tioning of distributive trade. 

• · · Collection of revenue 'for'the exchequer 

• ProV\de·fair deal to consumers. ' 
' ' ,, ' \ . . . ' . ' 

6.2 Moon et al (2000); Bagchi (1995), Shyam Nath (1999), Purohit (1993, 1992) and many 
others, ,while. discussing apout taxation-' have lisied the , prime .objectives o·f governIT)ent 
reguia'tions. These-objectives.·are essehtLally to c9(1trol day-_to-day functioning of distributive 
trade, utilize busine~s for collection of reven_ue an,d1 p'rovide a fair de<\I to coi:isi.imers throug~ · 
.provisiO[)S and ·speci~cation's that en~ure )hat prqducts. are, of good quality anil adequ<!te, . 
accurate information is provided and.artificial shortages are prevented,''. : • · : . ' 
6.3 .. As stated earlier, the 'regulatory regime is framed bn the basis 'cif rr\ode ·oi transport 
(t~at is, truck operations) an_,l th.ere are alsq regulations \hat are goods,~elated and designed 
for consumer protection. lh va_rying 'degrees, all countries regulate the'frucking·industry. At the 
same time, ·regulations related td goods and consu'mer·prqtection are also present. . .'The Indian · 
experience i)as not bee'n any different. However, unlike Indian highways, one does ·n·odiriii • 
long 'queues of trucks on inter-State highways'nor scatteretl checkpoints along'the highway in 
other places like\iie European ·Union and North.America: Is the 'transportation 'se'cfor under 
heavy regu\atio'n ln India or has the regulatory°regime become.outmoded? . .· . ,. .. 

• ! , H • 'I ,\ ' '\- , ', I;, •\,I,) 

Regulatory R~gim~22
: Truck Operation 

6.4 Motor vehicles we(e fir.st i(1troduced in. India during the ~iosi~g years of the 19th 

century:, In 191.4, _the ,first Indian Motor Vehicles Act was pas$ed and W<\s inade applicable\<? 
whatw'as, theri'British India. Some princely States fol_!owed ·suit, with loca\.modifications:.'T:he 
rapid growthio'f niotor vehicles po'sed a threat to the Britlsh·owned railway companies. Thus, 

' the government felt the need to regulate pa?senger and goods motor, transport vehicles io 
'prevent them 'tram competi!)g with railways. 'With this prime objeqtivJ; the second All India 
Motor Vehicles':Act, 19~9; was passed and came, intd force' in 1940. '!"his created Regio,nal 
an'cl l?rovincial,T(anspofl Authorities that were·authorized to grant·perl)lits for stage carriages· 
and for public and private carriers'. With regard to co0 ordination· 'between. rail and· road 
transgoit, the 'Act empowered Provincial Governments ·to· prohitii\. or: restrict long . distance 

', • I ' -' 

movement,of gopds by road and transport of specified classes of goods by public or private 
carriers. Under, the provisions of the Act, gooqs vehicles. were• not allowed to operate outside 

, the region iri _which they were "registei,:id. This 'Act was in. force for _a_lrnost 50 y~aq;,_ though, 
there were a'nuinber of ameridmerits in between. In ·1.988, a major ,qualitative cfiange was 
attemp\ed:ariiJ:itie Motof Vehicles Act (MVA), 1988 came ini9,bei~°g'. This is the-presiint 
legislation; along with the Central Motor 'vehicles Rules (CMV). 1989 frame'd thereunder.:, ' . 
•. . '• , . - . l : :·,:•r,, '., 

. ' 6,5 .While the Motor Vehicles Act, 1988 and the Central Motor',Vehicles Rules, 1989 are 
Ceritn:11 elements· of legislation: their enforceme_nt is the responsibility- of S\ate governments: 
•The Acf prescribes conditions for regulation of all types of road transport, passeriger·transport 
in public and priva'ie sec\ors, tourist-transport, contract- carriag~s .. ar'id 'goods transport,• Goods 
transport is predominantly in·the private sector. . ' 1 •• : .. , · • 

I • ' I :-

'' 
:?:? This section draws on Observations from Tri;cking Opei·ations in India, Report of the Stt!,eri,~g 
Co111111ictee, Asian Institute of Transport Development, \ 999,. Ministry of Surface Transport, 
Government of India. · 
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Quantity Regulation 
. ' L. , .. 

6.6 At present, there is no quantiiy regulation for goods vehicles. As per Section 89' of the 
Motor Vehicles_ Act, .1988, any person ca.I) '.apply. for any kind of permit at any time. and the 

. Regi6na} Transport Authority shalr QO! cirdin~rily refuse 'to grant the, permit. With this policy of 
liberalization of permits,. the·· quantity regulation ttiat· existed in earlii,,r Acts is no longer 
relevarif. - ' -' , ' · · 

_I 
Quality Regulation 

' • I " ' 

6. 7_ There are provisions in the MVA that deal with quality regulation. The ~xi~ting quality 
regulations include-roadworthiness _of vehicle_s,'(fitness certificate - Sedion 5ff_of the MV Act), 
competence in driving (driver licensing - Section 9 ·qf -the MV Act); _control of: emissions 
(emission -norms, inspection and maintenance programme of- vehicles, ·pollutio_n under c·ontrol 
·certificates) and observance of other regulations. As. far as the fitness test is concerned, it is 
based on visua_l inspectio~ ~ystems,;which l~?ves much to be desired.-pim,ilarlx, cor;npetency 
test for drivers is lax, resultihg'iri liberal grant\n'g of'licepses. Consequ~ntly, competency test 
does .not ensure ttie" av~ilabili!y of skilled drivehi: The~e is.ample scope 'for rem\ seeking in the 
licensjng' systeiif ancl .~orilpetency" test for\.d_rivers._ For pollu\ion control, th~ I~~ was not 
str_iiigenrti_U.199\i,)l.s a f,esult, po)lution co~tro! ·for:a large number .of cilg ve~icles does not 
exist. In general, quality regulatipns have too many·Iooph9les, and are not.strictly enforced. 
• • " • ~ • -- I • • 

Pric_e Regulatipn 
' . 

' ! l l j-, I , _ ,' --. 0 ., '. • • 

6.8 ,, State governments t,ave the powers,.to _fix fare and freight rates, as per .Section 
67(1 )(d) and Section i'.9(2)(iv) of the MV,~cf; ,T;_he State governme_nts; however, feel trat the · 
matter should be le~ to the market f9rces so far, as goods freight rates are con_cerned. There 
is no .price· r:egulation by Staies and .'tre!ght rates are dei:_ided througt] the forc·es ·of demand 
a~i:l supply. lfis. commqn knoy.-l!Jdge thatifreigtit rates· fluc!uate from se€1scin to 'season. 
Sometime; Route Associations, Brokers' Associ"ations and .Owners''As·sociations: decide upon 
mutually agreed freight rates within their res~eclivejuf!sdictions.· , ' - . 

Labour Regulation 

• . ' , . • . I . . . . '· 
6,9_- · The hours ·of work of.any person engaged in operating a transport yehicle stiall bo 
such as stipulated in the-Motor Trans.port Workers (MTW) Act, -1961. Based on this provision, 
.. ,. ; . . . ' I' ,- ' . . . 

Section 91 of the MV Act provides for 8 hours· of work for drivers. However; these provisions 
a"re n<?.t enf~rceq strictly .. Tl)ey ?re. not iJJ_fo(ced by -the Motor Vehicles Department. and it is 
J)re~ume9 that this is th.e resp.onsibili_!Y, of-jlhe_ L!3b9ur pepartment, Lack_ of c9-ordin<)tion 
b,eo/l~en !tie Labour Department anc/ Transport .Departme_nt~ of ?!ates is responsible for_poor 
implementation of both Acts. Truck owners do not maintain any record of duty hours of drivers · 
and other employees. Further, the MTW Act is_ appi'icable only when the· undertaking employs 

' - .. .,, . ·Jt ,, ' • 
5persons or mpre. Considering the,presen):ownership pattern, !hi~ is. a major limitation. · -

Safety Regulation . . . 
• 

~;16· ':,.safety depends upon "the condition of_v~hicles in.the,hands of competent anlskilled 
drivers. The other pr~requisites of road safety,ar,e. well-designed roads_ and ·str!ct enfqrcement 
of provisions of the MV Act. Most truck driyer_s do not receive. proper training from. mo!or 

_ driving schools. The mechanism to regulate i;notor driver training.schools proyided in the MV 
· Ac\ ·is· _heither·implemented,,_not is attention:,given to ,upgrada,tion -of _such schools as a.r'1 
licensed _by .Sta!e'governments. The conditio~Tof vehicles is also poor. :fhe d_esign of vehicles 
is- no!.·upgraded and,.preventive maintenance is neglected to save money. ln,,fact, the 
iila'fritenance of trucks is entrusted to ~oadside 'mi:ictianics_ who are by a'r,d".!arne i!literate and 
ill-equipped .and do not appreciate the import~nce; of fuel .efficiency, pollution control or safety 
aspects. On road infrastructure, this is in bad shape since this sector has been starved of 

. funds ,for' a long time.· Road deficiencies and lack of enforcement of safety regulations 
endanger road safety. 

.,, 
' 

1290 
' 1· 



. , 

. Ii 

/ · 
I 

Environml()ntal Regui£'t'.on: 

6.11 CMV Rule No. 115 prescribes limits for emission of carbon monoxide (CO).-_o)\ides of,. 
nitrogen, hydrocarbons and suspended particulate matter (SPM), etc, from. mptor. yehicles . 
The CeQtral government has the power to. lay doWI) emission levels. ,for motor vehicl~s . 

, Emission norms were first prescribed in 1992. Stricter norms were P,rescribed for all 
categories of vehicles in 1996. These were made more stringent with effect from, 1''..April 
2000. The tightening of emission norms has brought about better technology in the 
automobile secior. But the problem of on-road vehicles built' prior to the introduction of 
emission norms is rather serious. No emission norms have been. prescribed for these 
vehicles23 ; While it has also been mandated that all, motor vehicles on roads shall possess a 
valid "Pollution· Under Conrrol · Certificate'' and the · enfor_cement agencies of States are 
supposed to·tak·e appropriate ·measures, testing of pollution is not carried out effectively. 
There is -no system in place for inspection, maintenance and certification- of these vehicles. 
The Steering Committee was informed that the Technical Standing Committee constituted by 
the ·Ministry 'of Surface Transport (MOSl') had suggested certain parameters for checking of . 

· vehicles.' These requirements are_ yet to· be incorporated in CMVRs. There are_'.a number' of 
factors affecting the management of pollution control, but enforcement machinery is neither 
adequate nor equipped to meet this challenge: Licens-es granted to .the private sector to check 
pollution levels and issue PUC certificates have not produced satisfactory resulis so far. As 

· such, environmental regulations,are followed more in the breach. 

Regulation of Brokers/Agents 

6.12' · Section 93 of the MV Act provides for licensing il)ter aiia of any' ageni or canvasser 
engaged ii) the busines·s of collecting, forwarding or distributing goods by, trucks. The wording 
of ttie section- seems ambiguous. f;-.ny interpretation would_ imply that !his secti.on does not ' 
cover brokers and booking· agents.· There has_ been mushrooming of unscrupulous , 
brokers/booking agents: There· is a need to include _brokers/booking agents )Nithin 'the scope 

--! •• 

of this section explicitly, , ·-. . 1• • • 

·, . . • . ' ~ 
Regulation of Axle-Loads ' · . . 

• • . l ' • ,• : : • l • ' ' 

6.13 Sections 113 and 114 of the MV Act empower the Motor Vehicles Departments of 
States to ·ensure that vehiqles carry loads withiri _pres~riged , limits:, Q,ue to unheal.thy 
competition in . the . trucking industry, overloading· is. a common occurrence. 'Further, 
weighbridges (dharam kanta) are not available in sufficient numbers to detect the offence of 
overloading. The 'provision of off-loading excess weight is not implenierited' for want 'of 
facilities. L,ack of will on the part of authorities to enforce the provision 'offload the excess 
weighfat owner'.s risk' as w,ell as th~ provision of compounding thi:J: offence o( overloading has 
resulted in the relevant regulation existing only on ,paper. Overloading'has, in fact, become 
the order of the day. · · · - · ' .. ·. '· · · 
. ' " ', ·,_' ,,, . ' . (, ' 

Regulation by Police Authorities 
:, . -,) ·,, 

6.14 Besides·the Motor Vehicles Departme_nt, t~e police also check motor vehicle~. _The_ 
•'specific areas _in which police authorities have ·a role to rilay are: · ' · ' ·. · 

• • , ' • ' . r·; , , I• ', '• '{ ~ •· I, ' 

• When thefl'of a·motor vehicle takes place 

• When vehicle~ are involved i~ acciqents . ,. . . , _ . ,. ; _ ... , : 
• In verifying·personal antecedents of drivers, cleaners"helpers, etc.; as and when need 

arises- ' ' . . ' ' : - ' . : 

• . Regulation of traffic 

6.15 Under the MV: Act, the· police- hav~ po~ • .::·rs·· su~h as. d~taining ;h:~ v~~icle ;ithout 
registration or permit, 'impouridirig false documents (registration certifjcaie, license, per'mit, 
·certificate of insurance etc), ,booking persons for driving atexcessive .speed or clriving by a 

J ,; •· 

,,. Teclz11ical Swdy 011 Energy Conservation of Motorised Roa\i ~'.elzicles in India, AITD, 1994 
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person under·influence of.alcohol or drugs. These offences ar_e not punished. There'is no 
- institutional mechanism for coordination between the Transport Department and the Police 

Department in States. As a ·result, the concern of the police authorities is only to ensure that 
provisions of the Indian Penal Code (IPC) are not violated, It is only thrqugh coordin.:ition 
betweeri these two departments· that enforcement of both the MV Act and the IPC Is possible 
to ensure effective traffic management and road safety. · The punitive clauses· for .various 
offences also need a re-look. At the moment, these regulations only provide scope for bribery 
and corruption: 

Insurance 

6.16 Third-pa·rty liability risk cover is mandatory under the·MV.Act. Und~r third-party. policy, 
the 'insurer provides indemnification to the insured against" all sums that. the insured shall 
become)iabfe to pay in respect of:damages to third-party proper;ty or· death/bodily injuryto 
any person ·arising- out of the' use of motor vehicles. l;iowever, ,the MV Act _does not m13ke It 
_compulsory _10· insure cargo carried in _vehicles, ,for which, a separate policy, is·· required. 
Another aspect of MVinsuiance is the tardy ,settlement of accident claims. Several measures , 
have been·'taken both by;tfie'government and the insuranceJndustry to expedite claim 
settlements, such as introduction of.Section-140 (No Fault Liability),.Sectibn ·163A (Structured 
Formula for Compensation), holding of Lok Ada(ats, etc. But in terms of lmplementali,on, the 

• system has failed to deliver relief. · : -

Focus .on 'Revenue', rather than on 'Regulation' 

. 6._1!' The Motor Vehicle~ Department is concerned with the enforcement of the provisions 
of the MV Act. Speed limits a:n'd other proyisiorial measures listed'in the Rules are 8(1 ir,tegral · 
'part of moior vehicle· regulatiori.--Buf technologically; vehicles. are _gc!inlng- capaqllities ·of 
acceleration to 80 kmph in" a matter of a few seconds, At the same. time; municipal b"odles and 
other_'t[affic regulators pass rules without.taking due ·care of technological requirements. for 
example, Delhi Admiriistratimi has lowered the speed limits of Heavy Vehicles-to 40, kmph, 
but road signs conti,nue to display old speed limits. In fact, the problem lies in manage[lle_nt 
practices of the Motor Vehicles Department, which are age-old. The skills of officials deployed 
in the MV Department are not being upgraded. Technology in terms of use of sophislicc1te9 
computers for i(lformation or co_mmunication is conspicuous by'its absence. .. 

. . . t ~ - . -~ . ' . ; . - - r: , 

•, . ·I(, • :;.·.-t>., ~ 
• . Cpllection: of ta_xe~ , . : _ ,, 

• , Issue of.driving licenses-- ·. · •"- "" , :,_,,j 

• lssue'.of ccinductcir licenses · •. · i " , ' · 
I ,1 ,_ - - ., • '-, - .. ,{ ·:-.. ·' . - • ._ • ' • 

• · Registration of vehicleir arid transfer-of ownership_ · , 

• •lssu'e ~ffitness'i:ertificates for transport v~~icles · -.,... 
. •. :Issue of permits for iranspori vehi~les ' ' . 

' . ' . .. . 

I,,,' 

• E:nf~rce!11ent of MT" & M_TW: . _ , . . _· _ . 
• Checking of vehicles at border check-posts •,, ,: · •·• ... · .·: . 

• Attending to accident vehicles lnvoiving fat~liiies and se~ious inju;ies . 
' . 

• , Other miscellaneous wcirk . 

6.18 The necessary infrastructure for driver testing, fitness testing· and pollution controi is, 
nqravailable. These department_s are seen•as revenue earning sources and-~o.ntrlbute riearly°• 
1 O per cent of any State's. tax revenue. Thus, tl)e focus of these departments is on collection 
of tax revenue from motor vehicles and not on enforcement of various, provisions of, the, Act, 
The present institutional focus ~eing on 'rel(enue:, important functions, such as mobiliiy,' fuel 
conservation a~d envirqnment P(Olection, do not get adequate atte11tion. •. . 

' j '" •' ' ~ ' • • ::\ •::.• ' • ' ' • ' • 1 • l • , , • • 

6.19 -. -The MV Acl'provides rules for the issue of drivers licenses, registration of vehicles, 
permits and fitness certificates, enforcement, road safety: prevention of overloa'ding, 

. ' . ... . - . ~ . 
" , \ ' 
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insurance of vehicles, etc. The·CIRT survey shows that there are problems fac·ed by MV 
. Departments with regard to registration of trucks - such aswa,iation in: GVW :of -vehicles •:-1 · 
allowed by 'States (for' example; GVW allowed by Nagaland is much higher than in other-:_ 
States), re-registration'of vehicles when 'No Objection Certificate' (NOC) is not forthcomingp · 
from -the earlier registration ·authority and manual maintenance of records, which is becoming . · 
a major problem due to shortage of manp·ower and absence of computerization networks 

· amongst RTO·offices. The last is responsible for issue of fake registrations ... "· · --· -- , ,_ .. -
' . ' ' ' 

-'5,20 The vehicle fitness scheme,is.a ro_ad safe!; measu~e.de;ig~
0

edt~-~iicourage owners . 
: • • • l, • • ,•", I • , , " ': ' , t ! , f. S •, ,-·•, ( - • I 

to maintain their vehicles, and ensure · that "the most important safety :related ·items- are · 
inspected periodically as· proviaed iri th"e Act: Inspection of vehicles includes, seats, lighting · 
equiprj:ieni, ~(ee_ri.~g aJJd ~i.Jspensicin, bral<es: tyres aiid "Y\leels, horrs, e)ihaust·systems and , 
emissions, mirrors;· 'fuel· syst~fns· and registration •plates" ."'The jnfrastriictu'/e• ·for fitness : 
certificate work is. inadequate! It is based, on visual inspections. and common _judgement. ! · · 
There are m<jny fake fitness ceiti~cates, as there is no mechanism to check them. The survey 1

1

. 
also_ revealed tha!. ti)~!~ ,is a dc;,mi~ar;i_t. p(e,fere·oc __ e f9r national p_erm_i/~•. _ a_ (_oun,d :~a pe_r_5~nt of 
tru~k owne~s had, nat1_onal permits, t~e bal_,:inc:e.,32, per cent had St~

1
te P,~.r,:i:i,ts; MomJ,q1mg_ of - -

expiry dates. of .P~_r,mits,. delay in despatching 'aemand dra,fts' · deposJ\ed,, t:iy' 'na\iCJr:i~J)ern\it I_ . _ · 
holders with their home state and, lack of effective mechanisms to' detect' fake·'permits ,are 1 , 

' ' ' _•· '• l,•i' ' I j " • ' . 

other pro~len:,~ f~p~d,~y the MV Department,: The presert procedure does n_o_t, ~~~ure. til]lely ; 
receipt of pomp·osjte t_a?< for national peniiits · by States ott,er 'than the. home State:'Ther'e is no l 

,· co-ordination between goverriment departments' like· the Police, PWD,' Municip~l1Corp6ration, ! 
. Urban ·_Deyel9pment 'Authd(ity and State· ,Transport and t\lis results '1i, poor'iafetyjip/ior traffic ; 

'. control and severe congestion on roads .. : , . · ·.. : · ·. .1-i: -, ,··_.!- ·I 
' • '1·· .J -, ,, ' i' ... :· ,". :~:·:~:. ,! 

6.21 ' In the transport sector, in many c~untries of the worid, .ind~perident reguiatois have. I 
' been set up to enf!ure he?lthy development of the industry, promote competitio_n, an~_:en~ure l 

adherence to leg_al ·provisions:· A similar regulatory· a'uthority .is nec,essary for India: This i 
authority could be an independent stptut~ry regulatory autho[ity)outside the government, ; 
along _th~ li.ri~s of. the Tele'com -Regulatory ·Autli~rity"'or--~ent~al•. _E(e<?_trici/Y -Regulatory ,

1 

. 

Comm1ss1on. .. . - - - "· ·~ · -- -- · · · , , , ~.: ,;r:,-: 1; 1 1 .: ::··· ;~: •• ·:;~ 
1

· .• ·,.- ::;-:·"-~J( .. ft;;:.~ - .... ~ .. ~; __ , l 
Reg_ulatory,Regih)e::r,GOo·cts:-;·. !~; ii. •~ _:·•·~ 12·r; ·:;1i',.i. fj1;;e, ~ : ,' 

',6.22 The _;egula;ory'._regime for ·,J~~ldif~ 'mpr~ com~licated~,tjlan .. regulaiin~ ;rucki~g. 
:operations. A truck ·can :hav"e a·single commodity despatched by" a ;single supplier to a single, 
receiver. On )he other ~and, ;;i !(uck may \:arry multiple commoditie'.s despatched by different ,-

·'suppliers to differen_t•buyers ;;it different p'oints for•delivery. The regy_!atory regime for goods is , 
commodity and locatio~ spepific. The fiscal obligation is ·common; to both ~ommodity and , 

·-location .. The ~situatiori"'fs complicated fu'rther ·becaus·e the' regulat6ry·regime· for, commodity·:. 
specific· s_tatutory obligi3tion's . requires' 'a .different .. type of ,adrnlnistra_tive enforcement . 
measures. In the event of any missing li~k in the multiple commodity. carrier; :detentioQ of the 
carrier is inevitable. ' 1 , .I,: , . . 

·: ... f • . •• '., '' I . ' ' ' - . ' l. . -.-- ' " ' ' ' .. ' . . ' ;q .J ~,. \ 'I : '·-::, ,- 1 { ~~ 

6,23 • .This is a ,;,ajo~: i;rita~i' in-ti")~ fl~,..; of ;;ad~--~nd: c~m~er~ii'i'.:i:he_:,c;~~i(~:. ~lq~!L~iiii. : 
State, governments,: is e,mpovJeredl to ,e~a<;:t lawtpertaiQing __ tci_ g9od~ .. In, 9qing .~o. ,dyR(ica\i~i;J,,,. 
in work done by" the gov,ernme~t macl)inery le<)ds to confusioQ i~-t_l;l~;mind~. pf -~hos~_ '«fl'?:, hpVE\ 1 
to :comply with provisions· of legjslatipn. -lnt~~nal .tradl) in, gooqs.:f .subj~q!!'!cl,_to,:a;, m_ul~r!\l , 
liccasing· system fromL:a :number. ,of; aull")oriti~!i-- Besides,. 911.,lic';'.~§!)S h?,~e,;l_g P~(iO~i.<;:all~-1-
checked and· r~newed,; which, e;ntalls submis~ion of,_~~turQ~, _ displa~11 of_,~tock~ ~_n9;pri,~~s_..-f:,II;, , 
such unproductive ,work:1nvolves a, great,peal of-adm1~1strat1ve,work,;;!e.aq1ng;to1c,o,!TfJPt!o~:<!!1.9n · 
harassme~t. Unrealistic:prov_isi9ns mak~

1 
it even ,mqre difficµlt. M.or~o-.:er-,:;!ac_ks_of,:u.~_i(,>f~jtY)D;li, 

implementation is another.· fo(in of_ di~tortion_. While. some States a(e • very _vigorous in 
implementing th·e law~. ;;crupulo_usly, othe,rs are not.: ~os,instan,;e,, \,sJlle ,9.[1Ke_sa1i. D_9\ in apY,, ,, 

. form is banned, undei,.Rule,,f\4·,,(a) _of_-th¢ -Prev_ention of ,Food Af!~lt~(i?,t\9nJjl,u!e.s,-:iQnSO_l:1~,,,, 
·- :j,l,',i· ~1.·.f;·,,;, -~•.f;••t·: ·,··.: ·,)1tr.r;::::(f)d1' :: J:~1,k ~-;.,.~)ilr,i:·:•1::j1U1_.,;:.,v· 

2~ S.~c~i~~·56 ~'f 'th~'Ki1V 1A~t 'read'. Wii~ ·C'rviVrl·o)cj•)ct)~~;~•vi_BCfth.ii Jn1:drumofi.ZCl11 i~s:rr;tg;StUtibh ror _! 

vehicle''' fit~CSS· 'work is'. ~xp~CtCci' M fuaih.tt{r? fif ·go1o01 ·tOntlitio~ 'th~ -Eqt\iJ)·li1~11t';'l1ri.c.(rip~li,i-~1LliS:1 ro}1"\ 
undertaking tests peft~·in,i'ng to c~hallst,gas'cs. smoke cmisSions, brake sysfoi·fis\:·irc~tl"{ii~tS;t\.,11-iCC!' ·' 
alignments, comprCssors,i kpecdomctcrS and Other like componc11ts. · ' · ·· · 

. • • • ; ~ , , I , • • . 

', ' 

◄ .r• 
• ~· j , 

. ' 



I 

States, ln·some·states where Kes·arl Dal is produced in large quantities, sales are allowed. As 
a.res(!it, in.one State, the accidental admixture·cir Kesari Dal with other puises may lead to 
punitive action: In a neighbouring State, ii may be allowed. This should not be the spirit of the 
law. .. · 

.. 
! : :,Regula,tory Regim:e: · Goo4s 

' . . . ,. . . . 

'' l • ,.,. , ;· 

Location Specific 
.. .. 

~cii!lm~clity ,Speci,flc . 

,· '• .. 
,,. ' : ' ' 

I 
I • ' . . . 

: 

Restriction on. F·low .Fiscal Related 
" 

Restriction on Flow ·, 
:pt_ Commodities ' r ; In Locations 

' .. 
Customs 

-Essential . ' Excise -National Borders 
·"l:\!!Zc!rdous.' . 

,. 
' . -State·Botder~f ··sales Ta~ 

-Adt.ilteral_!!d : ,. Octrdf -~Districi Borders 
-Licen~ed ·E'ritry Tax. -Municipal LjfJ1i!~ 
-Forest ' . Toll -law 13. Qrger: . 
-Endangered Species -Bridges ! '... .,; 

-'J., 

-Others'· ,. ,. ., 
' 

.. ' 

: '. 
-Others 

" 
" 

.,., 
.. ' ' ' ' 

1,,, .•. 

Enforcement Agencies are different 
and· the ~ruck ni'ay be ~etained, under · . · 

arv criteria . ' 

.• ,,, : 

. '1' • .•,· 't:•.· 

Essentia/Commodities Act (ECA) 

! .. 
' . 

r 

6.24 .. The _ECA and control .orders issued, under ECA have, caused numerous problems to 
)he' distribiiti'(e trade .. ·The emphasis· throughout this' legislation ·tias beer, on regtJlating 
~istributioh;! releg~ling·the-more important objective ·or expanding supplies to the packgroumf 

., Jhe pro'(isions ·or the ECA:are ·such that it irhpaj-\s enormous discietionary·powers· in !'1~ 
hands·.of'official;agencies.'Ttie penal provi~ioris,of ECA .were made more·stringent !hn;>llgh:· 
the' Essential (,orrimcidities (Spec;ial Provisions) Act, introduced in 1981'for a period. of five 

1 

· years,-but !'extended: again and _again. ··All offences have been made hon-bailable. anq 
:. appellate· jurisdiction nas, been transferred from ·the jui:liclary to the executive, -thus .aJI6wing · 

,!f1e executive to adjudicate ·oh l_ts own decisions.'" ·, - · . . · . ._ 
i ~l , • 1 ~•1· ' , • 
. ' 
6.25: ' 'Ttie ECA fails 'to define • the term 'essential'. Nor,_. do the provisions give ;arw 

· ~ssenliiillity·n_orms; leaving lt ·completely at th~. ~iscretion, of the executlve.'·Ambiguitie~ ill the.· 
provisions lead to consideralile· misinterpretation and unnecessary harassment. At 1h13 sam13 . 

·· · tirne, ,all commodities· cannot be equally. essential. That, which. is essential for life cannot 6e .. ·. 
'. ~q'u11ied ~iJt\'industrial ~aw materials. But the lis! ·of esseriti_~I commodili,es )ias -~ l;irge number : 
· ·or industrial intermediates. • · I .. . ,. . . 

l 

. : 

. ' 
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6.26 The list of essential commodities can be changed, some commodities ~ay be 
removed and some more ·can be added. Lack of coordination between official agencies is one 
of ihe many causes of undue harassment. The consignee, nor the cohsignor, accompanies 
the goods. The person accompanying the goods is the·truck driver and cleaner. In the event 
of any' violation of ECA, ttie driver and other staff in the truck are th~ first casu'al.ties·to be· 
booked for punitive action as accessories to' the crime. Others. are booked later. The District 
Supply Office (DSO) enforces ECA at the· district level. Inspection authorities from· DSQ are 
empowered jo check any warehouse, shop, establishment ·or carrier, on the pretext of 
suspicion. Even though the truck may not be carrying such goods to. cross borders as per 
declaration papers accompanying the consignment, DSO officials can· stop the vehicle to 
verify the.contents. There is.a 1qt 9f discretiqnary power vested with the department, leaving a 
lot of scope for corruption and harassment. · · _ · · · · ' · .. 

. ' 
Indian Forests Act, 1927 . '. 

. ' 

6.27 This empowers the Union and State Governments to make laws and regulations to 
r¢gulate transit of timqer and p.iber forest produc.e. Chapter-YI! of the Act is specifically m~ant 
for'controlling and regulating movement of forest proauce. . . -. . ' 

6,2~ · The Central Government is empowered to make rules to prescribe the route by which 
· alqne tjfllper or qtt,er" forest-produce may b!3 imported,' exported or moved.into the territories 

\p which·this Act extends. The Act also explicitly mentions brea~h of rules under Section 42, 
The Siate GoverQment is allowed to make rules and pr!3scribe penalties for the contravention, 
of the Act. The penalty against infringement can be imprisonment' for, a term, which may 
extend to six months, or fine that may extend to five hun'dred-rupees, or·both. Such rules may 
provide 'that penalties which are double of those nientioned in sub,sectiori ( 1) may be inflicteq 
ii] cases where the offence is committed a~er sunset and b!3fore sunris~,. or after preparation 
for resistance·to lawful 'authority,'or where the offender has been previously convicted of a like 
pITen~.e. · · •' · 

6.29 But .ihe Act is al.so discriminatory because ii absolve~ accounta.~ility of officials.from. 
p!'3mage to forest produce at d~pot. Section 43 of the Act is titled - ."Government and Forest
officers not liable for damage to forest-produce at depo.t'1. The.provisions clearly, state. 

·thai the Government shall not be responsible for ·any ·1oss or' 'damage which may occur in 
respect of any timber or other forest-produce while at a depot established under a rule m;ide 
under section 41, or while detained elsewhere, for tile purposes of this ·Act; and no Forest
pffic~r shall be responsible for <!nY sµct,. !ass or parriage, unl~ss .he .causes sucl:i loss or_ 
damage -negligently, .ina!iciously or fraudulently. Chapter ix· also mentions penalties ·and 
,proc~(lures dealing with provisions that may. lead to detention of the carrier. For instance, 
.Sectiqn 52 :stat!3S that when !here is, reasori to believe ttiat a ·forest-offenqe has been 
.conjmittea in· respect of any forest-produce, such produce, tog~ther with all tools, boats, .carts 
or Cfittle. ysed in ~0mrl]illing any, such offence, may be seized by any Forest-officer or Police-

-officer. Under the Indian Forests Act, all State governments 'have erected checkposts · at 
various . loc~ti9ns in . their res pee.live territori~s Ip if!spect ·vehicles· that may carry , forest 

·produce· and _timber.. As a resul\ of., this, trucks· on · the highways ha_ve on~ , more 
inspector/official .agency to deal with in l!Jrms o,f stoppage and.ren,t-seeking. Besides,.'f~rest 

· · produce and limber, which ale easily distinguishlclble cin _visual insp~ction, there .:ire 'ot~er 
environrrient-related laws that also have-powers to d~

0
tain vehicles for inspection. · · 

4 ' ' • 

p.30 Con,stitutional provisions on ,enviro~nieri{ protection' are· b~ckei:l by a numbe; of acts, 
rules and notifications. 'The Environment Protection Act of 198.6 (EPA) came into being soon 
~~er. the, Bh,opai Gas Tr<1gedy and is an umbrella legislation .. Th~re· are alSR rules likE, the 

. Hanijli[lg. <J,rid ,tvJan<JQ_~nie11t pf ·Hazard~us WaslEJ -Rules. of 1,989,: Some of these rules are \ 
given··in the box. What is important is thi,i acco~ntability of carriage under these laws and 
rules. · 

' ' 



Environment Related Laws25 

'' 
•. ' The Environment (Protection) Act, Hise ' 
• The En_vironment (Protection) Rules; 1986 . :· ' 
• Hazardous Waste, (Management afifl Haifciling) ,Rules, 1,989 . ',,' ' 
• , The Manufacture, Storage and Import of Hazardous ,Chemical Rules,.1989.. •" , 
• The Manufacture, Use,.lmport;, Export.and lit~rag'e-of hazardous .Micro-organlsins/ 

.G~netically Eng/neere'd Org:anisins or ~ells Rule_s, 1989'.. , ~ . '. ·,:_ 
•, . The Biomedical waste·,(Managementand Handling) Rules, 1998 ., . . \. ,, . . . 

. • The Wildlife Protection Act 1972, Rules,1973 and Amendment 1991 -
•· . The Forest (C~~servation) Act, 1980. arid Rul~s.1981 -. . . 
• The Air (Preve11tion and Control of Pollution) Act,-,1981 • 
• · Air (Prevention and Control of Pollution) Rules, 1982 
• . The Atomic· Energy Act, 1982 
• Air (Prevention and Control of Pollution) Amendment Act, 1987 
• • ,• ' r ;.' • , ' /'\ •, • ,• • 

6.31 -Other tlian laws •on the environnient, other pieces'. of legislati9il' can°also affect;the 
distribution system. These are not specific tci trari'sporiation: 'but cari nonetheless be ·used •to 
detain vehicles under suspicion and check the carrier26

• · • . ' ._ ' . . : ,, . •·. -

Other 1:.eglslatlon•Affecting Di'stribution .. , .. , - · 
;,; .:.';. ·: - •• ' ' - f • • • • ' ,, 

· 1 - ;1: .• ·, •.• 

• Ccinsurrier Protection Act, 1986 
' ' f. • ' 

~- • Bureau.of l_ndian:Standar~s Act, 19
7
86, 

• - Dangerous Drugs Act, 1930 · 
•" . ' 

• Prevention bf Food' Adulteraiion Act;· 195q 
' • j ,,, ' ' I • 

• Drugs·ana_CosmeticsAct, 1940 •. . ' 
',, 

'' 

• Agricultural Produce Grading and Marking Act, 1937 
•' -Indian Sales of ~oo~s Act, 1930 · __ . , 
• Standards ofWeights·and'Me'asure's Act, 1976 · . . ·• 

- ' [' • ·. . • . ,• • " ~ · ! , " ·'· 1 • ,.. "· ' • ' ' j · I {. '' • •, , 

• The Sta_ndards of Weights and ry,e·as\lres. (Enforcement) Act: 1,\J8q_' · : . ,. . , 
• .- ·,Thei' forwarcJ Coniracts (~~gulation~) Act,_ 1 ~52 ,, ._ ; • ' _. · ..• 

• : 1J'he Emble_ms and. Names (Prevention.of Improper Use) Act, 1950 ., 
. • -·Th~ Spirituous Preparations (Inter-State tradii°and Commerce)'.Control Act, 1955 · 

· ' ·' •: ,. · E \ • •, ·I • .' • I.;' 

6.32 ' The~e ·may rioi ·be spedfic checkpoints 'ori 'roads 'fa; ~hecking·under these'. la~s: a~a 
these ,laws' ·m~y not directly require deten\ion . of, vehicles:' But. trucks c~r:i' b~ :Stopped for 
in§pecti6ii ana verificatiori cif consigriment' and' impqunging of ttie' t(~c_:_k and: its _consigrime~t . 
are.:aIs9~,po~si~le. Even if the Act doesn't haye ·such_ pi9visions; 1:1arninistr\jtiy!l_· nil~s db. 
Some"sections 'of the lridiail ,Penal Code and the Prevention of Food Ai:lulteration Act·(PFA) 

, il[i; e'xil)iples. -~ food !n~pe~tcii under,PFA has)h~ righ! t9 c,tie~k'any iruck tli~t'has food
related' consignments. Ttie Essential Comniodities Act (ECA) 'is yet anottie'r instance. 
Perhaps ·one· should meiitioii ihat the· record ··01 coriviciions under ECA is. oj to 0.5 per cent of 
thOs'e arrested: ·'· '. i ·" ;, · ·.1, .... •• •• 1 •· - ••·. , ' · ~- •1 

·, ,• 
1 1 • 

..,,._ ' ' < ', ' ; • ,, ,, ·1'. ~ , ' ! I:'' 

Regulatory.Regime: Consumer related • , 
1. ;·-:; - ::1; .,;,. ~-:•- -~- : .";. ' - ',,\.·,-,•.\:•·-~ , \:~.-, ··•• ~.' l -• • ~ ,:" •.•. • .· '~ '\ 

6:33 · Ttie•'ECA can be. interpreted as le'gislatio·n enacted'tci Rrotect the 'corisumer, but there 
ai,e pt~,er exainpl~s dt~phs'~_me?-iela!~d_laws':Miiio .. if~ese lafs ,s~~k ,ip ,regylat~ prod,uc;tio'.n 

· a9_~ 9!stri9~tio~ and, ,o,fte8 _9rea\e ~rt/ficial sroi\i:(g~~- !f1 \h_e. ~mce1ss., It _is ~.mo9:f ~9!nt ,w~·\l,(~~r 

"· This is an ·illustrative list of environ•;nent-relute<l luws ;hut have lin~s with truck movements. Other 
law;,)ike the }Vuter_(Preventi~n and Control of PoUution), A_ct of 1974 and its rules or provisions in the_ 
Indian I!cnal ,Code-arc not mentioned because they have no direct links.with truck movements. , 
ic,. Background Paper for COnfcrCnce· on "Developing India's CaPability for Organised Rctaili.ng\ · 
Federation of Indian Chambers ofComnicrce and Industry, 2001 · 

,. • 1 
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they really serve the cause of the consumer. The Internal Trade Department of-Federation of 
Indian Chambers of Commerce and lndustry27 is of the opinion that such legislation has not 
served consumers well because of the following re,asons - :. · '· •· 

· • The provisions are unrealistic and difficult to follow. 
• The harsh penal provisions, the way in which they are implerrented:•and lack of provision, 

for appeals have instead·benefited the cause of.corruption. · ' . , , ·· ' · · .. · 

• The cost of implementing consumer prote~tion legislation 'and re~enue· raising instruments 
is quite high and is ultimately passed on to consumers· in the form of high taxes and high 
prices. · , •.. , . 

' ' 
• Stock limits interfere wi.th the smooth func.~oning., ~f :tr~de and cr,eate bottlenecks in 

supplying products in time to consumers. The mismatch between demand and, supply not 
- ' ' ' . . ' . . .. 

only leaves. the consumers dissatisfied, but. can also push up prices. 

, _ , . , l. '. · •. ·• . -
1

] ,· l 

6.34 In terms of implementation and e~forcement,' lack of transparency,. high-handedness · 
of officials and loopholes in ryles:·h.ave aayersely: aff~ct13d distriputive •trad'e.- If the tran~pofl 
vehicle carries multiple commodities, its moJer'ner\t becomes all the more difficult. 'Detention · · I 

, ' r • ' ' •\ ' '' • I -,, . •1· ' 

on account of one commodity may .lead \o :the detention of other, goods. lt'is riot only the_ 
infrir19ing commodity that is_removed from·chann,els of dis\ribi.JtiQn, but.the carrier, alpng'with 
the entire c.onsignment. · ·' '· " ' 

, ': ,• ' I , .. I 

p.35 · The problem becomes·worsebecaus~\if thE; dispute resolution·'system'. If a' c:arrier'is 
stopped at a dj~tric,t b,?~d~r,,of.~ny otl,er pqin,t ~~,it~ way: t~e _cons_i~n~~ ~nd consignee mus/ 
respond to the compjplll\"</J \~~. pp1Qt of d.ete~tIon, (or w1,\hin tts 1unsd1d1onal area). In oth'<r 
words; if a ,vehicle carrie's goods' from Mumbai to 'Gorakhpur, but:ori. ai:'count of infringement· 
of ECi-:or'a'ny other legislation."ifli is slopp'ed it Ghaziabad;;thei matter can only'b_e resolved· 
at (,,haii?bad. The-consignor an9 consignee wll! have· to;responcl i/1: Ghazia.~ad 'courts and not 
;,t Go[akhpur, though tl]e office ,of the enfori:E:'rile,nt agency' is ~rqoth pl?ces, ·under a single 
State government's jurisdictional area. An obviously efficient way of handling such a situation 
, • • ' _ J • •' ' '• • ' ' ; 1 I • , '' - ' ' 

coyld be to allow the truck \'o ,;:ontinue its journ\JY ,to qor:3khP,ur; while .!'Jndorsing its papers for 
violation and issuing ne'cessary instructions to the Gorakhpur offi6e to take· action against the:· 
consignment. • · ' • ·, '' ···-' · · ·· .. · · 

6.36 "The regulatory regime is complementary to the t~x regime an/the tax,regimE; is 
discussed in the next section. 

' •. I ' • : , • • .•lj ]' '• i ',J I 'I' 

,.,._ 
, _. Chapter 7: Jh.e Tax ~egime . 

' . . - ) . ' ' . , ' , -
7.1 . Taxes of various ~inds and ,in varying,ra_t<3s are often imposed without consideration• .. 
to their; qistorting a~~ec_ts. 

1 
9tatE,s,have often att,emp,ted to re_duce.t.axes in a ,competitive. SJlirit . 

to attract trade and industry to the State concerned 8
• 1 Such competition, in sales tax leads to· 

legitimaie- concerns and there has also been. an attempt '"to unify, and . harmonize sales tax 
rates,. so as to move towards a value added tax. (VAT,). However, there is also the po_i[lMhat , 
in an·_attempt to· absorb the resultant revenue ·I0,ss fro'm competitive lowering.a( sales tax' 
rates,· States have sought to identify 'new sources. for. levying 'taxes2

~: There has thus been a 
growing_ tendency, to,i/ah_sfe( tax liability to·:t~e lran'§porta-ti~n sector f?r quite ~oir)e tiniE;. ~ . : i 

I , 1• • , , i 

'' ;.• 

- ; 

------------, ,, . 
27 FICCI ·t 1998) "Discussion-Paper on the 'First Nin'ety Days a'r the 'New" Government Policy ·Agenda 
for Distributive·Tr3de". 1' ' · • ~ , ·, • • ' 

1
~ , • ; , • • • • • , .- :> 

28 Thukral, K.L.(2000)' - : · 1 : , • '• - 1· '•· · I".· 
29 Ag~arwal,.K. et a/.(1984), Ba.gchi A. (1995, 1995a) 

\'-: . 
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Costs ofthil'Fiic;~l:Regime·::/,-:_'.~~1\t~·~J;,) :,_:_>~ ·. · _::,·:, ·. .::: 
:, ,_:.,;:,•1 C ~;~ tt}t~.\~,) -;:f/'t.t;;i0~ig7;:j::::(~?.:·!1

' ·, .~~}t~: ·•:•;£~::~ -~- S: ~ ::•: • 
• · · Loss'ofoutput·growth'and welfaiif'"'"'•'''·--·' s• _ _, __ , · ,.. · - • 

• --: • .,_, -'-~1.r;,._ ~ ,,i: ,. s::· -~, '"'\~- t,; .. _',~ ..... ,~,(~s-,:{~~~t.~;~}.·-:~ir":_:: };.:\XJ'' ,)~it·· : , <-- .. / ;.,,._" .. ;. - _ · 
• lnefficien'c:jand higffccist·in'ihdustrfand,trade'/'l-'':·,,1';, · ·:- -~- .,·:,. . - · ·. 

·-· ,:,.:·, p•·;".:.,;.,..;.. B:~:;5-~"\7-,,:~~'f-~','j, r'.-T,ft'f,7.l•'-t';'li::f,:'•-,;t-:: •. l[:,·~:'!; ,.,;'' / -•~';, \ \'ri_ -:-· ~ ;,- ,;. . • ' 
• lmpe9iments \o"lheJree flo_v(9.t!ra<:l~ v;ithin t,h_e'country:and growth of the common market 

that the lndian'.Union pot!)ritially'offe~s:· -' :_ . . 
• , :_lnter-jurisdictiqnal·'conflicts ·.'., _.,,,: Y '-· · : ·.,, 
• . Handicapfor"_expc:irts" :,;;::;, : ... ,,, ,;:,· _. __ ,." 
• •High costs ofcompliance:and.enforcement' ·,(. , .. , -: .. l_;,. · .' , , .. 
-• , ~lDelciyS a~d-.h~~a-s.Shie~t ~ ·,~t·:? /:~J;;~'/t•-:i f:~_:~;.·r :;};., 1.; ,;-.(~--~/;.~) .. ·~.i-:.> :.· '.~ 

7 .2. The fiscal. rElgim11 is both transpor\.specific and· commodity-specific. , Vehicle's are 
detain!ld for checking:payment ofcommodify;specific taxes such .as .. sales tax, octroi,an.d · 
otly;ir 1.ocal.,taxes'. Thllse checks are generally: done i:iy the' respective agencies at separa)e 
poiflls; resulting in more than one detention for ,this pu,rpose. At the sanie time, there are 
Sp(1pific taxes levied on the _transportation sector, for in?tance, ioai:J tax, national and,, state 
permits, etc. Taxation cif motor vehicles is a ll(idely used instrument for raising resources .. · 
Usually, the transport .. carrier is detained at five' different locations for collection of tax or 
'checking the papers at the State and· District level. , ' . . . - ' . . 

' ,, ' , ' . ' , . . . ;- . . -
. 7 .3 · What differentiates the existing system in India with that oftaxatirm systems practiced 

- outside India is ihe delay and harassment in the tax recovery system.· Domestic'trade taxes in 
lndi,i are_· in' need 'of reform. The t<)X regime that is in place today is archaic; irrational. a_nct 
complex. It _int~rf!lr~s with t_he free play ?f mark!)! forces and competitipn, ca1,1ses: eci;momic: 
distortions and eiltalls. high costs of complianc!) and administr'/tion, .Under ,th,e Co~st/tution, 
the basis of excise duties and ·sales tax, Ifie two· principal CO[llpQnElnls of ttie pomestic·trade 
taxes, are distinctly defined - excise duty as ·tax· oil_ productiqn of g6oi:Js and· s_aie~ tax on 

. consumption· (sale or ,purcha~e). In practice,, the two hav!) co111e J9 .overlap because .of 
problems in administeririg,t;ixes at the retail level. 

Ta~ation of Road Transport30 

7.4 Ta~tion of road transport 'has two pµrposes: to charge _users for the costs the}· 
impose .on the road system and on other users· (marginal costs) and to raise revenues for the 
government (pure taxation). In designing the• tax ·system,· these functions need to be 
considered .separately, because 'different. priRcipl~s arise iri each ·case. The problem to be 
solved in designing road user charges, corresponding to marginal cqsts,. arises ·from the 
!imitation oftax instruments available or' forms· of existing distortions (absence of marginal· 
cost pricing 'in other'sectors). Motor vehicle taxation can, however, take s_everal forins and the 
structure ·of ia'xes varies from State to State. : · . • · ·, . · 

' ' ' 
... " . ' . . ,· ' ' .. 

7:5 · Accordingly, the· cost recovery mechanism has been bas_ed on what is· popularly , 
termed ·the·· ''two part" ·tariff principle. First,' there. is part that seeks to recover .fixed costs by . 
imposition ·of taxes on vehicle' registration, license etc. There •is a second or'·variatile cost '· 
comp,onent through use:reiated:levies such as fu~I taxes, s111es l?XeS ori spare parts;'eic; 
Since there i~ substantial proportionality between road· use cost caused by different vehicles 
and input requirements for' these vehicles,_taxes on inpµts such as vehicle purchase, have 

, always appeared to serve as an adequate base for charging for road us~. Purchas_e ,taxes, 
i 'through not varying with the activity that causes road costs, have the desirable characteristic 
: of ·being able to discriminate between vehicles_. -Further, fuel taxes· appear very attractive 

. ''.: instruments, as fuel is a reas.onably good measure of distance driven. · 

·· : , 7 -~ . , . , Jhe pure· taxation 11llf3ineni basicall~-. attempts to reallz~ po\icy _~bjecUve_§ by supplying 
' the gqvern111e_nt with revenue in the face of a narrow 1ax base. The argument_ from a narrow 
, tax _base viewpoint is most valid for taxing consumers qn personal transport, not in.terme_diat_e 

'
0 J'his sccti~n draws ltcavily fro;n AITD·(.1998) 

', I -
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7.15' . Mpst high_ powered pommittees, like the Lakdawal<j Committee (;1~74),_.the Chelliah 
Committee (1980) and. the'Pappla Committee (1985), have ·r\lcoo:i'niended abolition of_ octroi 
and its replacement by entry tax or the imposition of an additional surcharge on sales tax. An 
ambitious (eCo,mm·endatipn was.made by the LK Jha Comfl)ittee (1,977), "Y.hich re~ommended 

. p~froi's ·abolition 'without'linking it :,vith any alternative _sources of revenue_. Various industry 
asso'ciations _like. GIi have ~!~6 requested the government to si.Jbs.titute octroi with a suitable 
aJternative. · · · · · · . , 

" 

7.16''. The existing' ta{ strLcture for commerc'ial vehicles shows·'wide variations amcing 
States. There are- different bases for computation and different rates, leading·· io differing 

. incide,nce c;>f taxes per y~hic!e,in different_ States. _In fact, it,is difficult to make corripariso·ns of 
rates leviea on different' types of vehicles ·in different States. First, there are different schemes 
for classification of vehicles. Secon·d, 'there is. rio uniformity in. the oasis: of various levies . 

. Third, there. i~ an involved procedure for cqlle
1
ction

1 
cif ta~e's. Fourth, there is multiplicity of 

taxes. B~sides 1\1\/. tax:, '.there ·are p~ssenger. and go?ds .!:3xes, union,' exdse duties, sales 
taxes on vehicles and on components, taxes on fuel, octroi and fees qf d!fferent typ

0
es. Finally, 

there is a one-time levy in som\l States and in others, .there is an annual oi quarterly tax. 
Taxes on motor vehicles are widely used to regulate and control vehicles . .They are also used 
to·raised resources.. ·. ·.·,:. '. '-:· . ' . · ' . ' ' " ' ·· .. , · : . . ., . 

, • • ' • • ' • . ' • 7 • ,, • 

7,17 In the case. of Rassenger transport.yehicles.li~e stage or·con\rac\, carriage_s; the 
s~ating papacity forms itf basi?_, for levying ta)\. TQe ~a.sis has extended to _cover qµt~orized 
standees as. well. Some States, for''example, Madhya· Pradesh, Orissa and Rajasthah also 

· . , , - I • •; • r , • ' ·, • .., · , •: t ·,•" • •,· • , 

iqclude '\he distane;e th.at the.'Vel1icle }s permitted t9 ply as an ,:id.ditkmal elem~nt fpr 
determining the ·quantum of tax. There is anqtQer sys_te(ri', also. _Routes· are divid_ed into ·3 
categories, A B & C with a different rate of tax for each. This system is prevalent in Littar 
P[aq~s'i:i: The' perkid of paym?ni also varies, froin Sta\e to State.' S_o_m~ States· ~harge the tax 
quarterly, while others 'charge .it an,nually.' . , ' · ' ' · 

7.18 The tax on. goods .transport vehicles is primarily based on· weight registered laden 
weight (RLW) or unladen weight (ULW). Besides, differences in the tax· base, there are State
wise variations- in the· rates of MV tax. These variations have led to wide· disparities in the 
·incidence· of tax per vehicle··per ·annum, the highe'st being· in Haryani:i · (Rs 48;105). In 
Southerii States, Tamil Naau has a high of Rs. 32,215, whife in Kerala it is Rs. 29,399. . 

.. ·t /' ' : ; ' .... . ' ' -

°, Ent_ry Tax · 
'I'! 

• I ! • 

7. 19' 'In addition t~ motor vehicle tax and passengers ·a~d' good~ 'taxes, Siates also· levy 
entry tax. This is usually levied on commodi~ies brought inio"ihe •Staie: In addition, some 
States levy tax on motor vehicles.entering the State. This is levied in Andhra Pradesh, Delhi, 

, , ,. · • · • I ' · -·I ' 
Karnataka, Madhya Pradesh and We.st Beng_al. At present, the' entry \ax on motor vehicles 
ranges from 3 per cent for trucks,-bus cliassis, jee·ps··a'/id tractors to 14.5 per c;ent for m·otor
cyc:!es;'.scooters and motor cars'': Delhi also levies. entry tax, liut the 'scope is'limitei:l 'to 

. vehicles. The rate depends-upon ·the period of use of vehicles in other States·and the' a'mount 
. of taxes paid there·.: . . : : · ·,' .,. ., ' .. , .. 
. ' . , .i I 

· ' · Passenger Tax' ,, - . · I. '' 

7 .20 Passenger tax is not' charged by all States. While it is levied in the States of Assam, 
Bihar; Gujarat, Haryana', Maharashtra, Uttar· Pradesh,' it' is not levied in An'dhra Pradesh, 
Karnataka,- Kerla;: Nagaland and West- Bengal. In some States 'like MP, Orissa, Punjab, 
-Raja~tha~; it-is merged with thefMV ·tax'and is generally_related to the bus fare. There are 
-state-wise variations ·in rates, as well as in the manner of levy. For example, in Maharashtra 
:•arid Gujarat;it is levied1at the rate of 17.5 per cent on the basic fare. In Uttar Pradesh, it is 16 
·per cent cin the basic fare, ;with' a surcharge of 23:?2 per cent. In Himacha·1 Pradesh, it is ·40 
per cent on the basic fare, with a surcharge of 20 per cent. · 

l' ' - Sen, K. et al (1995) 
'' 
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Fiscal Importance and Buoyancy 

7.21 The yield from all taxes on road transport vehicles takiin together has increased 
considerably over the years. Passenger and goods taxes have also increased in importanc;e. 

7.22 The fiscal significance of motor vehicles tax and passenger and goods tax varies 
a'cros·~ _ States. In 1996-97, the lowest share (2.31 per cent) was ).n Tripura. In the case of 
Jammu & Kashmir, the contribution was 26.13 per cent, the highest among States. In most 
States, the contribution to tax revenue is less than ,10 per cent, sometimes between 6 and 9 
per cent. Andhra Pradesh (11.37 per cent), Arunachal Pradesh (12.78 ,per cent), Haryana 
(14.99 per cent), Himachal Pradesh (19.35 per cent),' Madhya Pradesh (15.48 per cent), 
Ma_nipur (12.11 per cent),· Meghalaya (11.19 .per cent) and Mizoram (18.44 per cent) are 
_exceptions. •· 

7.23 The 'buoyancy coefficient al the motor vehicies_ tax (computed for the last 10 years) . ~ . ' .. . 
indicates the response( of m_otor vehicles tax with respect to State domestic product (SDP). 
The coefficient _for all' Slates was less ihan ·unity (0.87), except Assam '(1.23), Bihar (1.23) 
Haryana (1.08), Madhya P[ade~h (1.33}, Kerala (1.13), Orissa (1.53) and Tamil Nadu (1.01 ). 
Tliere is potential for growth and the scope ahd buoyancy of the t<?x cah be improved, if it is 
efficiently administered. 

Ba'rrlers to lnt~r- St~t~ Mo~eme~t: Commodity-related Taxes . 

7 .24 An important feature of the· prevailing ta:X, system is the existence .. of a large number of 
'· barriers for passenger and goods·. l'.lbcumehts received . by check-posts help the trari'sp,ort 

department_ \o monitor flow of gogds into the Siate and also m.ake an assessment of t_ax. 
'These· check-posts, however, interfere With the free flow of traffic.within a State an_d·ca~se 
harassment to a large body of dealers, the majority of whom are nofliable to pay' tax. Studies 
undertaken on the efficiency bf check-posts in different States reveal that the existence of 
_check-posts does. not contribute significantly tc/'. c,hec~ing tax evasion. On 'the contrary, .the 
more the number of check-posts, the higher is the wastage_ resulting from stoppage of traffic. . ' . 

State Sa_le_s Tax 

7 .25 Sales taxes are levied by -States in diverse forms, throygh Staie-level legislation. 
They. vary in struc\we .- namely, points of levy and rates - as well as adminis)rativ!> 
procedures, although some cqmmon 'features .are :discernible. Neither the structur~ r1or :the· 
procedures are, however, simple. With toe· shift·in the point of levy to the first point, the 
problems in excise taxation associated with definition of manufacturing, under-valuation and 
commodity classification are revisited when one looks at sales tax systems. in sheer 
complexity and irrationality, sales tax systems,. as they are structured and implemented at 
present, surpass excise at its worst. ·, 

7 .2(1 , _r-.:,1,11tiplicii/~f taxati~n is further_ complicated by the inclusjon a(addftion~I l!Cre:~arges. 
Driven by pressures to raise revenue, most States have resorted ta. ·levies in the form of 
:surch;:irges (SC), on the one hand a,nd addiiional sa[e_s tax/turnover tax (TOT). _ori the ·other. 
Surcharges currently exist in more tl)an 1 O States, .ttie -base, being toe amount of general. 
sales ·tax (GST) and in some, total of both GST and TOT are payable. The _TQT in most cases 
is a multi0point tax. It is levied on gross turnover of dealers with sales in excess of -the 
exemption threshold, and this applies to intermediate dealers, even in States where the 
gerieral sales tax is largely levied at only one point. 

, ' 
7.27 , To minimize the ,problem of collecting, tax from sale of farm products- like paddy, 
sugarcane and fruits, a commonly followed practige is.to'levy the tax'.gn purchase at ,the last 
point (e.g. on the_ rice r;nille_r fqr the purchase R!!ddy, sugar· r:nanuJacturer~ in the .cs1se of 
sugar.c_a_ne, etc.). These c,tianges have come ~[:lout either by way 9f,amendments i,n the basic 
law governinwthe levy of sale~ tax, or througli .13nactrnent of suppleme~tary laws. In several · 
States, laws relating to sale~ tax are embodied in mor.e than one piece of legislation .. A classic 

I 
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i 
.ample is Wesi Bengal, where the tax on sale and, purchase of goods is governed by as 

many as four pieces of legislation: ' 

The Bengal Finance (Sales Tax) Act, 1941 
The West Bengal Sales Tax Act, 1954 
The West Bengal Motor Spirit Sales Tax Act, 1974 
The Bengal Raw Jute Taxation Act, 1941 

7.28 Apart from these, there is another form of sales tax, namely the Central Sales Tax 
(CST) Act,. 1956, the legislation authorizing the levy of tax on inter-State sales, enacted by 
Parliament with powers delegated to States to administer it and retain the revenue. 

7 .29 The complexities of multiple levies and legislations are. compounded by the 
multiplicity of rates. Invoking considerations _ranging from social justice and equitX to 
promotion of trade and industry within the State, the rates of sales tax are differentiated 
across commodities. The number of rates in most States varies between six to twelve slabs 
,and leviable rates vary between·0 and 150 per cent. In general, non-luxury foods and certain 
other basic necessities ar.e taxed at approximately 4 per cent, while other items attract tax at 
rates in the range of 8 to 15 per cent. The TOT is levied mostly at graduated rates. The rates 
of surcharge vary from 5 to 25 per cent. There are also instances of exemption, either to 
reduce the regressivity of the tax, or as incentive to a particular in.dustry. Such tax rate · 
structures and exemptions . are essentially State-enforced practices of distorting market 
forces. 

7 .30· . Besides the State taxation regime, an additional duty of the State- is to collect. the 
Central Sales Tax. There is a ceiling on the rate at which CST can be levied. Initially fixed at 1 
per cent, the rate currently stands at 4 per cent. This rate applies to sales to a registered 
dealer. Sales to unregistered dealers (such as retailer or consumer of final products) attract 
tax at 10 per cent or the rate applicable on local sales, including additional sales tax and 
surcharge, whichever is higher.33 

· • 

Problems ~f Commodity Taxation 

• Complex Structure 

• Pitfalls of first-point sales taxation 

• Ill effects of excluding services"' 

• Multiplicity of rates and levies 

.• Economic distortions and tax cascading 

• Pernicious effects of inter-State sales taxation 

• Tax competition between States 
• Cascading and distortions in location of industry 

• · Hidden tax on international exports 

7.31 Since CST is applicable to sales, inter-State movement' of goods as consignments 
has not been liable to any CST in the exporting State. Finding that this was being used on a 
large scale to defeat inter-State sales taxation, the constitution was amended in 1982 (46 th 

Amendment) to authorize the levy of sales tax on consignments. The legislation to implement 
the levy on consignments is still awaited. It is now being realized that taxation cif inter-State 
sales has been a·major source of inefficiency and inequity in the system. 

------------, 
'' The Partha Sarathy Shame Committee has recommended eventual abolition of CST, 'but the 
implementation and phase-out plan is yet uncertain. ' 
34 About 40 service sectors arc now taxed through a turnover tax system an<l the Govinda Rao 
Committee has made recommendations on other service sectors to be taxed. ldcaltv, these should be ' . taxed through a system that can be VAT-cd out. 
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Cascading Effect 
' 

7.32 Taxes on the _road transport sector have a cascading effect. As taxes on inputs and 
semi-finished products are substantial, they affect the final price considerably. The cascading 

, , effect is maximum on trucks (58.9 per cent) and less on cars and scooters ·(51.6 per cent and 
50.9 per cent respectively). The· tax incidence on a 'T,ELCO' truck worked. out for the four 
metropolitan cities (Mumbai, Kolkata, Delhi & Chennai) indicates that the maximum tax (about 
65.8 per cent) Is borne by consumers of Mumbai, followed by those of Kolkata, Delhi and 
Chennai, where consumers paid taxes of 62.0 per cerit, 56.3 per cent and_ 63.6 per cent 

· respectively. · · 

Incidence of Ti)xes 

,7.33 · . The. combined ·burden of Central and State taxes is substantial. Over the years, this 
'burden has increased continuously. In 1,996-97, the burden of Central taxes was around 1 .4 
times that of the States. 

7.34 Among Central taxes, the .maximum amount was contributed by the Union excise 
·duty on·, motor vehicles ·and accessories:(30.14 per cent), motor spirit (19.93 per cent) and 
HSD (19.63 per cent): Among States, the motor vehicles tax, sales tax cin motor spirits and 
lu?ricants and taxes on pas.sengers and gooc)s contribute. 53,62 per cent. • 

'7.35 According to a World Bank' Study_ (1989), the incidence of ta~es is inefficient. Vehicle 
taxation is road damage related, but levied bn the basis of gross vehicle weight rather than on 
potential axle :Ioads, resulting in under-taxation of 2-axle trucks compared to, those with more 
axles. Since the former is a .major source of.revenue to States (accounting for one-fifth of 
revenue from road users), there is need for its •rationalization, to ens_ure that the tax burden is 
distributed fairly among different types of vehicles according tiJ PCUs (Passenger Car Units) 
as well. as the road damage caused: by each type of vehicle, according to- the equivalent 
standard axle (ESL), This would require a very detailed enquiry, A useful exercise would.be to 
rationali?e the tax structure in such a way as to reduce the burden of taxation bn the 
operating cost. "If transport is regarded as a service, a .more proper. way of assessing the tax 
burden would be fo determine the extent to which· the tax enters into !lie cost of such servi~es 
Le_, the fares and freight charged" (Motor Vehicle Taxation Enquiry Committee, GOI 1950). 

7.36 Committees in the past have pointed out the· ~igh burden·of taxation on·vehicles pel' 
se, as well as on the-operating cost. The Road Transport Taxation Enquiry Committee (GOI, 
1967) indicated that for vehicles, "in all 43 per cent of the.ex-factory price or 34 per cent of the 
final price for Jhe consumer goes for taxes and duties". Such a calculation did not take into 
account the tax element in the cos\ of materi?ls out of which. iiuck bodies are made. Taking 
into account all elements, the study by NCAER (1979) found·the burden to be around 65 per 
cent. As for the tax ele"!lent in the operating cost, the Road Transport .Taxation Enquiry 

· Committee (GOI, 1967) came up with 'a figure of 35.2 per cent. The NCAER's figure was 
· higher·at 42 per cent. Tlie·corresp.onding figures for.UK and us· were 5 per cent and 17 per 

cent respectively, in the early sixties, Our own estimate of the tax burden 'in the price of the 
,: ' vehicle is 31 per cent, and in operating costs the figure is.56 per cent. A high tax burden 

· ,would naturally·_affect competitiveness o( our products. While it may not be reasonabje to 
·· expect this burden-to come down tci lev_els obtaining in the advanced countries, rationalization 

·should necessarily lead tq. efficiencie_s (Newqery and Stern, 1987, Ray,_ 1993). While it is 
expected that the adoption_ o!-VAJ on a.,l)luch farger scale. than at present.would reduce the 
cascading-effect to-some extent, there.is a.wid!Jspread feeling that the tiurden would ~ontinue 
to be substantial. · · 

Overview of Tax Litigation . , ' 
7.37 The litigation figures are an example of the inefficient tax administration.in States. As 
in .the case of Union E)\cise, the complex and irrational 'structure 9f the sales tax system has 
created·a hug~ backlog of unresolved disputes before the appeal authorities and courts. The 
number of cases pending for decision befor.e the appeal authorities exceeded'57,000 ·in one 
State. alone (West Bengal). Even in a relatively small State like· ·Kerala, over 20,000 cases 

. ' ' 
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were reported to be pending for adjudication bef~re the App_ellate Tribunal only
35

• In the 
·National-Capital Reg.ion of Delhi, nearly 40,000 _cases Yfere pending· before the appellate 
·aulhqrlties- at the end. of 1991~92, whereas the total number of"registered dealers was· no., 
more than _119,243. It speaks Ill of the tax administration system where assessments are · 
disputed on this scale arid remain undecided for long periods. In commodity taxes . in 
particular, such litigation creates uncertainty in incidence for years· tqgether. When the cases 
are finally decided, problems.arise in the implementation of judgements. If they go in favour of 

_ the asse_ssee, refunds can lea_d to 'undue enrichment', while adverse judgenients cause 
_ problems to assessees as they cannot recover the tax from their customers. · · 

' 

-

7 .38 · The following figur"e Is a schematic' presentation of the systemic mess "in the taxa\io~ 
system .. The starting point in the vicious circle is the poor compliance by taxpayers and weak 
enforcement· of tax laws by administrators. The enforcement may be weak because of 
administrative inefficiencies, -and also because of the prevalence of corrupt practices. These 
factors !~ad authorities to impose tax at the first point of sale. The narrow tax base at·this 
point necessitates higher tax·rates, extension of-tax to business inputs with nil or only partial 
rebates, and experimentation with supplementary taxes in the form ·of surcliarges and 
turnover taxes._ The higher rates and the cascading lead to increased tax avoidance and·,inter
State competition, thus creating pressure for industrial incentives. These forces further 
undermine revenue potential of the tax system, ,and elicit policy response in the form of yet 
higher rates, supplementary taxes, -ad hoc adjustments and even more.harmful taxes likei"the 
octroi and entry tax. The result is more and more co[llplex tax structures, which can only 
worsen compliance and enforcement. Th!) problem with sales tax syste/TIS have becoi:ne so 
acute and Intractable .that little room is left for .maneuvering on the part cif any individual State . I . , . • ' , ... 
SlnQIY, ' 

State Sales-Jax System: Cai.JQht in a Vicious c·ircle ' 
. ' ' . --

; . ~~ -. 
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•.·· ,:7.3_9 · ,.rv10QV.l~J and YA;r y.,ill rationaliZE;J the commodity taxation system to some extent, But 
,,,tra~spo'i:tatiqn,eq~ally suff_~rs.from th.~:tax-Je_vied· on motor ve_hicles. und.er the tvlotbf Vehicles· 
,:nAct,,,Va[io.us cornmit/~es se\ up, by, the qoverhment of lnqia have proposed considerable 
,,,changes in th~ moto,r.:vehicle taxation syst~,(n .. , . ' . "• . , • · , 
- , •. ,•::,, 1 : • _. '..fc·: • _, "',:, 1r.,~t C: , ,; r:-1· , 1 ~i, :: ,, ;·, 

02·· ..• ,, Rationali,;ation of Mo,tor.Vet,icl~,:r~,xes ., , . •, 
i~, , . ·, :,i:: ' -;' ~t-:. I ,'I,~•,°'• r~ •·,,;. ,' ,! : 1'• ~- ,• ,•,, ' ' 

.7 .40 . , -In view of the varying structure of,.base, rates, nature and the types of .taxes levied in 
cfiffe'rent States, it.is importa~i'.that.,we aimiat.a.tax:system which is·: (i).neutral, (ii) efficient in 
ailocation of. resources, '(iilf adm(nisfratively" expedient and (iv) avpids cascading, Keeping 

• .. the~El ppjective_s .. if! Vi!clY•\ Wf!· pre,s_eQt belqj,y. possible reforms Jn 'tfle r?te,. the. ~asis and-the 
. typEls ,of,Jaxes, mentiO!l\l_t!.,aboye, ,t/: .•., 11 • - •. .- , - • · 

.•· ,: , : ,,. ' -~·· 1, • ~-.,,• .. 

. ,?'A 1 .T;tie• .fir~!, a,tfempJ. a!:c'r<1,lio~alization _.p't mo_tor .vehicle taxes- was .. m_adi:i' .bY. the 
government .o~ receiP.I. of the rl/p9rt of 1/:1!, l[ldian Road D_evelopmen( Cpmmiltee (J~y~kar 

•·Ce>mmittee)tin ,1:Q??; . .Tr!/ 9ommi\tee ha_d s9gge~ted:• (i) COl'l)PO.unding,o!.lqcal taxes into one 
Pr9yincial. :i::ax ~n9L(U)· c,1.bplis~i~g .of- tqlls _a,l_toge_ther, Following these_ recommenda,tions, tolls 

. were.' abolished in most States on ,private ,cars, but were retained on .. commercial ,vehicles. 
,,; Qt~er cgrnmi!/ees sefy~ Jnc_lude~. thi foi100irg: ': · .. , . . . . . . 
~ • ,..,. , · , : , J,'_i;-·, .'- .i': ·.•/-- ~r-,r~, ; ;-; , ~ . : ... '· . :·1, . 
.. '·•(i):·, .. ,._fylotor-V,:ihi_cle,l'ax,:itiqn Enqljiry'Co\'),mitleEl (.1950) ([!alal,Commijtee) 
.. , (ii) :. _ , Roa_d Tra.nsP.or:t)'ItJ~rganisation ~O'iflrnittee, (1 ~tj_~li(Masa ni, Committee) . . ·, 
1 (iii): .. , .. Cornmit_le.~ onJra_n_sP,o·rt. Po[icy anp ~o ordination (1966) (Tarlok Singh Comfl)it,tee) 

,,: ,(iy) .. : -~_oad.Jranspoi;t Ta1<atiof1J:nqui_ry_9f/fTl!f1itte,e.(1967,) (Keskar Committee) . ·" .. 
(ii) National Transport Policy Conimittee (1980) (P~nde CommiUee) 

1----.. -- .... .., . ., .. -· - -- - -·--- -- ---- --· - - -·- -·· -~ - ·-· - - -- . ' 

: ----7;42 ~/i=iffqy:_;f/u;:tfj~ .. p,ci~_rn!:,ijees)1,~y!l:f1(es~~d_t,lia~·\~e jlppro_a~.h _to- mgtor vehide '.iaxation 
should·'foster development of the:,road .,transport sector. Ttiese·: comr;rntteys have also 

! - --- highlighted-disparities:in the-basis and -rates-of taxation in different States, multiplicity of 
tai:ces, etc. They have unanimously recoriimeQ.ded major simplification in the tax procedurns 
and have favoured single-pointdaxation·, especially in the case of inter-State traffic. With 
regard to the issue oi ·uniformity in the rates of taxes prevailin'g in· different States, there are 
elements of similarity, ttiough the emphasis,,differs. While. the 'rarlok Singh Committ,~e . . / . . ',,.'" ' 
recommended that the taxation of motor, vehicte,s tt,roughout the ·country should be regulatEd 
by the central_government,.,the Piinde'Co'n\mittee1pointed out the need for uniform basic rates 
between States;so that the incidence of ta.x.:itjornn tfie_:neighboring States is ~omparable. . . ' 

·7:43-c-'No ·action-~as ,be~n takehl'ifft~-r~8tiFl!ment'for ihtrod~cin'g r~fo'rnis in the' area cif 
. :<mo.for.; l':'.eliicle,· ,taxaiio~ .. The AITD . SieeringilGommitte'e observed:1tl:iab ·operators , were 

. . · P.~E\if~Jar.ly dr:i!~!~~ ov~r inter-S,tp,t~ l~'/fl'!~ip,ri~, i,n' tax rates ~nd t~eyr,opl,d.lJ\.~ .,for collecticm. 
·, ; The repre~entat,ves of the· All lndra_Jylptor, .Transport 9oogress _ _1!nd_...,oth!3r transport 
. ---. associations . suggested 'that the exisitngl(·system' of granting, national permits with 

endorsement of· different S,tates shourdf-'o~/aoolished and that there should be only two 
-.-"-categories, of permits; inter'~tate ,.arq,iTTl[!lit>J~t.e- p~rmits._ ~enerally a tr\Jck,o~er.~tor seldom 
1 , nJO,>.i,e~'.c'.buJ;:,_ofr~ H,articular ~one;· his .. operations· are restricted 'to tt:iree·: or· four States. 

'Loading/unloading ·,operations do not take place in all States .. As such, payment ·of equal t•~·1·~,,,,·1•·\··,' . ·~- .. • 
: alii6upt 9f ,ta\ f9r all St9t_e,s s~e(I!~. )ll.9gf9a!. -,- ,:_ ·· 

•f.;.,n• 1·,.,J'\-· I .....__1_ • 

' -- ..... ~ ~--::~;~P~~als forRationalliation"ii(Moior Ve'ii'icle Taxes 
' • ; ~:~•:_'.J;),;_:_l)l't J.~:.;.,:.'· i ! 

, . 7:44 • Tlie AITD Steering Cornmittee·:ciincluded that the present system of motor vehicle tax 
;! --:-ii'eea~to be· sfreamlinea/ratibnalized.; Different.rates of MV tax iri.differen't.States have created 

,, .')filnbalahces lrtttie'Eiconomy, giving'-rise:iti" u'fMeah~y competition- among States. This needs to 
', b,~,i;:B~~-kf\'l:thrp"Qgh legislative measures. I~ei v;:irio'ijs" recorhmendations for rationalizat(on of 

.: .. · taxes can. be_grouped. under the following 'heads. , ., · · · · . · - ···- · 

Uniformity in Tax Structu.re-- · --. f. .. --- - - · , 
I , . 1(, ;. •, •j. t -t, :~ J' ''I.. 
;L. -- - ---·•·---. -:.~ • - ..• -..' '.·, .•. , • . , , 

l. · · . 7.45. . Lack of uniformity in motor ,.vef:licl'r:, t'!l( causes. diversion of vehicle registrations to 
, States where the tax rate is low. Qi\e 'piiii'sible' methocj is that rates are fixed .by the Central 

. ' ':IJ"./'''." ~1~...,li:h · ·--~---- -- -•--··· -- -
-•-·--c _1 __ _ 



government instead of tiy State governments. This· would, ·however, require· arnehdnient of--
the Constitution, transferring the subject from the State list to the 'central list. >1 • · ;: •• , · 

. •• ' . f, 1- • I , 

7.46 Considering that State 'governments have limited avenues for raisirig:•resources,·- ,,:'. 
which include sales tax, land revenue and MV tax, the takeover·of·the' power bf taihitioh'by': ,,;, 
the Centre is expected to encounter strong opposition by States. Everi 'if one considers'only'. ·,· :.··· 
inter-State ,operations for purposes of uniformity, one has to appreciate'that'a large number of 
commercial vehicles registered for inter-State operations also enter intra-State··bperatioris, 
making it difficult to segregate the two operations. As such uniformity, in motor vehicle tax, 
although desirable,'·may _not be. j:iractical in a federal system.''.Theref6re'_:,effoits should-,be ·2. · 
made to af least bring parity of tax rates in neighborin((States;. s·o that,.th_e· problem .of c,:,. :·: . 
diversion of registration cif vehicles'from1one State to another is resolved." · '' ;.; ,,-.. ,·,, I "' ,.,,.,1. 

. - ,,,; ~l: ., " . ." 'r;• . :\ ' , ' , ( 

Uniform Basiiffor"Levying Tax~s· ·· . , ... ,- ,. ',.,. r.' ' ' . ·,,, · ·,,.d 
•. I , ••• ~ ·1 1:,} . 1 ". ·~• .• . <,-) 

7.47 There: are different practices with regard.to the basis of .m:otcir vehicle •tax in var-ious • · ··: 
States. '-This has ·cleated' protilenis _fcir··transport ·operators.' There ·Js.-need- for a general. ·' • 

' ' " ~ ,' · - i • • \ • , , • •\ ] , -,, , , _ , • .• 

agreement between States on-the following uniform norms.··· •· · ·, .. :-; ' ··' · . :, • .• · · 1 

, , ,- : • ,', ' .... ,,,1, :,·,,, •''.,'v:: •:,,•1--:.1 ;-·:.r.,-; 

(i) 

(ii) 

(iii) 

(iv) 

(v) 

Stage. carriag~s lia.ve different"seat\'ng capacities 'a(ld .sizes: For 1these vehicies; the : .. _ 
n,orm could be the seating capacity , __ along with the authorized number of stan'dees. · · 

· Contract carri9ges are required to-be ,addressed as a·whole;."tien·ce'a·lumpsum tax ;_;, ·: 
depending on the registered seating capacity of ihe'vehicle; Vo!ciuldI be suitable.. . . ·. · ··: ·: 
Small vehicles, that is, those that are u'sed on a hire basis like taxis ·and: 3-wheelers, · ,, , 
should have a•f!at rate for the sake of convenience of making payment. 
In respect of goods vehicles that are expressed in terms of GVW, the basis.for levy of 
tax should be the GVW recorded· in the registration certificate of each vehicle. Such 

··rates would also be' applicable·to thei'trailer, independent of-:prinie"'movers. When-any 
'• tru'ck is "indepenaently1.registered, tne rate"of•tax shciuli:I' be,based'oil its maximum 

prop'ulsion capacity.''"A:sugg'estion has been··made- that the:•MV"tax must- be ad· :· ·: , 
valorem. The reasoning is that to h·ave buoyancy in tbe tax system, 'it would be-useful 

• I 

to resort to a tax system that is based on the cost of vehicles'. with an additional factor 
of occupancy or length of routes or goods dispatched. 'However, ·this :may. result:in 
high_er taxes on multi-axle vehicle~ that ought to b~ taxed somewhat lighily relative to 
l\vo-axle vehicles. For exarn,ple,"the excise0duty,structure·may pro~ide ·;;in incentiye ·for 
purchase and use 61 MAVs :and articulate 'vehicles. ·ln:Hne:with··this, excise,duty on 

· MAVs inay be reduced to' levels·that were prevalent before· J996.·f'ur:ther, the-MV tax 
should also prov.ide incentives for possessing such vehicles. ;,,. • ·· ··, .. ,, · '·' . 
In respect of goods vehicles operating under the national permit scheme anq_ tourist 
vehicles under the all 'India Tourist Permit scheme, the basis for,tax:shouli:I continue 
to be a composite fee in lieu of all taxes payable per plying State/UT, as is the system 
,at

1

pr8sent. . ' ! , ' '•L). ' •-.,,, ' .I~ <1 -.' - "• 
.•~ •• 1 '· ' '1._ •. ,"J \ ,.: ,:_:· .. ··L ".._., ;~•1, 

Combined Road Tax, Passenger Tax, Goods rrax;Etci ,• r -. •".· < ·• •• ,;. - , ''" , .. ;.· 

7.48 Rajasthan· and Andhra Pradesh . have already ·amalgamated:·-various .. ,taxes 
successf_ully.",This has-~elped in reducing costs of collection and has also le~ to saving in time 
for vehicle •19wners. More importantly, tax revenues ,realized' ha_ve, notfsuffered, after. ·such 
amalg;:imation. 9uch experiences should be replicated ifl other" ;,tales. · . ~-: .. , . : , · ·· '➔ : , 

;, ·1 , i • '.; . • ', • ·, ",·,-~t,::., ~:• -:: ,:.. • ~ 

One.:.Time Tax 1•"'. • ,:: • , • .-, .:,,_,:_ ;"·::: !, ..... --1. , •. 1· 

' i' •;, ,; ,• I 

7.49 At present, some States have one-time MV ·tax on personal vehicles. This has 
advantages in terms of saving time, as·aIso in ·1he cost of. handling the•tax, administration· ... T_he 
system of one time 'tax payment was examined by the AITD, Steering Committee. in the 
context of tighter emission norms announced- by the government.These normsiare applicable· .,,., 
!o new vehicles. There are· no norms for on.road, vehicles, which·c_ori.tribute substantially to air." .- · · 
pollution,. ho is -understandable that the government .is,,considering·,the.' introduction ,of. an , .. 
effective lns·pection and Maintenance Programme ,for: on-road.yehicles_ to,.:check, em[ssio~- • ,_. ·., 
relat~d aspects. At present, revalidation of the fitness certificate of a vehicle is required after 
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, 15 years. Keeping in mind the rieed for emission control, one of the AITD recommendations 
was that the renewal of fitness certifi!=ate for non-_trarisport vehicles should be mandatory after 
5 years and subsequently after every 3 years, '.so that inspection is dohe on a regufor IJasl.s 
after a reasonable interval of time, In case of transport vehicles,. renewal of fitness certificate· 
should be on annual basis. Accordingly,. one-tinie tax payment will need to be modified to suit 
the proposed Inspection and Maintenan,ce Progamrne. 

LocalTax11s 

7.50 As for local.taxes, ·these too 1o;ary sfgnificantiy from State,to State. Ootr9Li§ §!ii! .in 
place _in some, States, inclu9ing_ inpre progressive ones· like Maharashtra, ,pespilfel 

. recommendation f9r its abolition, by: almost ,eveiy comIT)ittee, set up to examine road taxation 
in the past, the recommendation has not found favour on th·e plea that octrol 'gives access to 
funds on a day.-to-day basis.' This would not be possible with an alternaiive like local. ~ales , 
tax. This is not a compelling _argument. Rajasthan has done· away with octroi. Some States 
levy an entry tax as a substit_ute, for octrol. Thi~: Is an ·c1ccount-based levy, collected a? per 
cent of turnover. The. yield from e,ntry tax has shown much higher groW!ll than sales tax 
revenue of the Stat~ concerned. In:Kamataka, for example, the reven,ue from sales !al\ ti<Js 

. increased at a rate of 20 per cent, while lhe yield from entry tax has increased by 35 per cent. 
The growth of revenue from entry tax in Madhya Pradesh has also been Impressive. 

. . .. '\ . 
t ' - - 1 • 

7 .51 It was reported:by the All India Motor Transport-Congress 'ihai a tryj:;k tra~eliing' in 4 !9 
5 States; spends on an average Rs. 10,000-to Rs. tS,000 !91\(ards levil)s of"local bodies in ,i 

month {about 4 to 5 trips) .. · ' '. 1 

Lease Tax,-

- - . - - ~,:' .- - . . ': - . 
7.52 Th_e State governments, shoul_d seriously ppnslder withdrawing_ !ease tax levied.on 
pure financial, transactions of commercial vehicle~ .. Similarly sales ani:l turnover !<!xes ,levied 
on transitions under hire·purchase and lease of vehicles musi be withdrawo. These me<!s~res . ' . . . . } . ,• -

will give a boost to the leasing _of vehicl~s. . . .- . · .. ' . . . 

Cap on.Tax Burden 

' -7.53- The present high burd~n ,pf tax at 31 per c,ent oh the price of the vehicle. i!fJd 56 per 
cent on its operating cost:affects. Jhe competitive •position of products. _It is· assent/al th<1t 
measures s.hould be taken for rationalizatlori or,:taxe_s so -that the ,fax burden. is limited to 
between 15 and 20 per cent. . , . ,·-

Single Agency 
' - ' ., ' ~ . ' ' 

. 7.54 A single agency' should ,be entr~sted' with the ta~k of collecting the MV tax,' !he · 
passenger/goods. tax and even fees for national permits. This will greatly reduce the time 

• ~ • • ,,·I 

spent at different counters set up for.the purpos(l.. • . - '-

·-Pollution· Abatement.Incentives 

7.55 ,~onsidering the high,concem.forpollution ~ontrol, so~e· incentives,could be built Into-. 
the tax system for promotion of,noiH:iolluting vehicles. The str~cture of tax on motor vehicles 
in most countries follows differentiation 6n the basis of fuel use or c,italys! or use of leaded or 
unleai:led petrol . .It is . therefore, recommended ttiat• built-In fiscal incentives be-pr9moted for 
pollution. abafement. · · 1 

' ; ,• 

Incentives foi Attilinlrig Policy Objectives 
-' I • ' l:, ' . 

7.56 .:;; Motor vehicle 'taxes-•coufd be used •to .encourage th!! plying: of multi-axle vehicles_; 
(MAVs). It is common- knowledge that overloading of 2-axle·.vehlcles causes excessive • . · 
damage·to,roads. Transportation -of heavy,loads without causing excessive damage to road ·, :· 
pavements can be best achieved by,using MAVs, as these can distribute.the load.on more - ·.:-,, '' .·. . . , ..... . 

' I ' • • • •• ' • ., • 's ,., , ' . .: 
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axles, thereby causing comparatively less damage. Besides, these vehicles a"re fuel efficient, 
economical arid eco-friendly: · . . . ' · ··,, · 

I' ,... ' , .. ;,1 

7.57 Tax policy can also_ be used to achieve noise reduciion and higher revenue from · 
. expensive vehicles. The tax rate can be inversely related to noise 'pollution· and:positively to 

the value of yehicles, exception's being•made in "the case of MA Vs: " · ·; 1: •. • , • ' : 
- ,,~1 '.· -:1• ·;_.r';·,-,_.,. · -, ; ~ 

·, Levy of Entry Tax ' 
'· ,; •, ,, .1,1.._s. .. · ~-·t·,,.t·t ,11,· 

7.58 There is· diversion of sale o(;,,ehicles and payment of motor. vehicle taxes-to States, 
where ihe rate of sales ta_x is low'. At the time of registration, entry: tax' should ·be levied, to 
equalize the amount of MY.Tax. T-his will discourage' people fro_mregist~ring.in a:State'where , 
the rate. of sales tax is' low: · • · 

. /·;_1, .·,,r.1·,• ::-, -:.·,": .. '..·.-•.: \q··i••h::1. 

· Evolving. Principles' of l'ax~tion : .. , · ., •' .... ' . · .,1 ... , ' • . v 
,-• ,; • '~ ! .;· ·, .... ~ r . ' :;·I',•'". . r -,!, !~-- ·: "l (~_~ :· ,··}. ~ .. , ·- .. ' -_:..-~ ., 

F 

7 .59 · Entry _35 in the Concurrent' Cist' cequires the governm~ntJc;, lay down the p,rinciples o\,.n 
taxation. However, n·o attempt has·so far been1made; either by.ttie,Central,government-or by·· ·. 
State gove'rnmerits to implement this!' Considering the· burden of,, MV ·taxes on commercial· ,'. ... ' -
vehicles; th'ere· is a ·need to' lay'dowri principles ,for taxation to serve as guidelines to States :,, ·, 
when . t~ey' decide on : tax,- rates. Varfous r~ports cif expert /corn_mitteesi'set:. up: by,cth,e.- ,' ·;· .. 
govern men\ in the past have eml_nciateq some general principles.1·:;1 :·· ;: •,, .:-~, •. ,.:-> >" , , •.,-. , . , 

·-·~:-· __ .· ,..,,:_:· :.·~·-:·/,,I ,. '•'. 1 . :1_:,.··.; .. ·;.:\ <.;,-:; .,._.!•, d 
To give·due!Co'nsid8ratibn to ·the capa'city td'.pay. · , 1 ; rl: ·:{' ~, .t;.; :- .:. , : .,· ,.:. ~··•1,1~.";;;,;, . \\ • 

I' ' . ' .. - . . ' •. - \- . - . -

To ensuie reasonable rate'fohefurn f~r the.op~rator·and :lb proyide;f~nds for growth 
and expansion. - · '., · · \ · .. · ' ·· · 

), j '.' 1 ',1 · :-,t•. ,,.,-.:·,-,, -
1 

• • l_ • \' , • • I -, :; .. ; ._ • • I ,, 

·Toevolve-~arity_in,\ax-sJr_uct,ur13betwe!'ln~t~tes-:_ .1., ,r_•·,-,,,:, 1, :';:; •• • ,.·,,:·· •v:·-
• _~- '.· .. ·:_·,·-1 ,,.: ,._ ! , (,, '•, ,:·,,· d• 1 r,·:··••··~•:,.··_ ... ~--•··•· 

, . To ·make sure that the .amount of tax is related.,to the cost-'of operation;·fuel and· · · . \ '. . ' . .. - ' ' .. ' ' . . ' ' ' ' •. 'j' ;','' 1-- • ~ • ; ., • 'j ' J • -

: freight ra,te~, yehjqle ~tili~~!io~, roa~ co~s)iucti~n.w_?~ra!1),~e, e\?,\, ,; _: . · .. , · · . · 

To b'ring down the nul)lber ~f f~x~s to the'mir,iiinuri'l·, blcci~bi~iHg iwo.'.or riiofe taxes, . 
such as passengehini.i'goods tax:· . ' •,, . .. . ,,,.,. · 1::; .. ·-:·:' . , .. ' , ... -: ' . 

; ' 

To

0 

set ~Jl a ~i'ngl~ ~~e~~; for collection of v~;io~; taxes. , :; . , ; , · :. · , 
,.· i • , • • ,,·,/r.~~, 1 •,,,. __ ·f,.:_'.!·,,-,! ,' 

The.AITD Steering Coinrhittee.recommend~d the setting :up 6f an ind~pende~t central. ' 
authority; it's furictiori~ were tS iiiclude layin·g:dbwii principles (6rtaxaticiri.:''·. · : · . · . " 

- . ·'., .• --. ,;-':.!~_.• 1 '. :t~ ~• ,: I'\,\•',. ;-.'·1::,.ji;_._1· ,'.~:~ ~•,.1 t,.:·.i,.::.,, -:' .. ·1.•1 .. 

. Jnter-State'~-ria'Na'tion'al Perniits··.. .,. ..,·, ;1,':,.;;;1;. , ;_ ,;i: r;:,. •-n',, ,, 
J •:. ·-· , ~ ·')1 J '·i• .. :,! , ,, ·,,i',;·,1 • · :; ~;,/,- ·•,t'i t.'l .1.\t r-}·.-:r" ~t11:•·· 

7.60 Vehicl~s·th.ai operate·wiihin :a,$tate must obtain:a permitby;paying the-m~tcir v;_hi~I~; :L': , : 
tax bf- the Stat~,,- Where. vetiicles: operate .. in 1more, than one S,tate, ,ther,e. are?,_,two•:br~<\d:_; 11 • , 

~ategorii:is, .(i) couhter-signa)li(e: permits. and; permits,•under _reciprocal1 ~greerie~t~,-pnd, (ii),_' i · · 
nsational•permits 'ihtroduc_ed bys. Government•of, lndia)n, 1.97.5-forir'n\?v!l._nie.~t:·t;i.et','f~en, the,~OO)i", . , 1, 

tale 'arid thrae'orc•more other; tales. , _ _,, .. ,. • ,: .. .... • . .. 1,, .. : • ... • ,,· .-.. :: 

- • ,r. ,, _.,"· ►•;:'. :- ;;, 11 '.j'.,,,:,:'1,, -- 1,' s) ;_., .. , ::: '• ~>, j ~:_;1•·~,: ::, t :_; .:.\ '/:,::.:~'.~!<~½.,· 
7.61 ,ln_:th_e case .of .. the,~o~nter~~igna,tqr~,peg,;iit, ;th~ O,P\l~~t.or i~ -~~.g_i.J!r~g tci, ~f,Y try~ !~/<'of;, , ,-
the home State as,well as.the tax .of the other State .. For national, permits, he pays the•taX'fo~ , , , 
the horrie State and also provides ,demand dr'atts-'at'tfi~' rate\,i cdli\posite!'iax:foi 'each of'the' ~• · ' , ·: 

, , •• - .. ,., '-•• ,- ,. •, ,_,..,' I''"',?·~ ' - • I •• I -.,r, ',, •,•·0
•--;, • 1,' 

~ other .States: _.'Transport Oeveloprilent Council-' recommended that UTs 'and' small · States ·" ' ·, , 
' shouid ;i,ha(ge fOmposit'e'tax of ,Rs 3000 ,and l~fgei stiites R:W, ;;goo for1'elii2ti State 'other- than~ . ( '' : . 

the ho'rile State, on a uniform basis'. In practice; 'this'.'recommendat\on· has"rioi't\een 'followed':'.,;•• 
by. mo.st sia\ei: 'Also,')rer~ is c;ci1js!clerkb'ie delay h\'forwarding dema'iidlaraftsito co~cerned:, 1 

• • 

·states. This creates -problems' of revalidation of arafts;'"as well• as·arrears,cif-relienue due"to , _.. 
non-realiz8tionofdraftsir(iini0.'','.~--·-:.i;_ ·J _,., · · ': 1 .-' 1 ,: i:-_.,;,· ·- 1· :--:- ··: i\·,:r· :f 

. l "'••' 1,: 

'' , .. -, 

',;,, 

. . I . 
• 1,, 
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7.62 The 'AITD· Steering,Commitlee suggested. that inter.-State permits and counter
signature permits or reciprocal agreement permits should be abolished. Tt,ere should be 
national permits for all inter-State o~erations. ·This will have the following adv<lntages: 

i 

'. (i) 
(ii) 
(iii) 

The time consuming process of issuing counter-sign;;iture permits will be removes!. 
Payment of MV tax by the operator at.one c·ounter will save time. 
This will protect the interests of operators wh~ ply.in-less than three States. 

The AITD Co~mittee also recommended a· telescopic fee structure for int~r-St~te 
permits.;· .• _, l 

- • _t 
·Payment Arrargements for Na)ional.P~rmit_Fee 

7 .63 As already mentioned, vehicles co_vered by national pefml\ authorlzc1tion s1re requirecl 
for 3 or m(/re States apart from the home State, and motor_ yl'lhicle tax has to be oeposjtecj 

, through barik· drafts. The ,drafts of the composite fee are deposited: in the permit ·issuing 
· transport office.- ,and such praft~ collected .,during_ the, month. ·ar13 -sent to the Transport 

Commissioners of,the ,:oncerhed .States. Ther~·is however delay in forwarding the drafts by 
the home"State and receiving· these .. drafts. at. the tieadqu9rters of- the concerned State, 
creating the: proble_f9 of re.validation of d(afts(as- well as arr~ars of °revenue ,clue to- 110~; 
realization _of drafts in time. :;r o, remove such di_ffic~lties, the.AITD ~ugg_ested that:t,he_ payment 

·for, composite- jax._should be ,made. in authorized, banks in, favo,ur· of. the S.tate concerneo. 
Besides, it s,tipulifb~ th~. bank's responsibilit,'. to transfer the payment to the accou_n! of the 

,concerned agency and transfer the payment to the-_accqunt of the ccih,:erned St<1le_,. , . 

· "Chapter 8: Other Barri_e~s in Trucking _Operation._ 

. ' ' ,. . •· : '. . . . 
8.1 -The prec;eding sections have highlight7cj-regulations and tax related barriers. But fre~ 
flow of commerce is obstructed due to a variety,'of other reasons. Logistics;- paper-formalities, 

, ' etc. are scores of. other impedime_nts, which consume lot of time <1nd causi;i excessive cJelays. 
Any otistructio'n in, !hi? m'ovemeni ~o( 'goods, j13'!3dS' ·10 an increase in. cost; v,,hettier it ii; gn 

·account of taxation, regulation or inefficiency: Suc_h barriers are baslca!Jy'fundariientaJ.tq IJ1e 
systemic .framework·, and are c1lso responsible for frequent delays· arid slopp<1ges. f Pf 

,L •• l, '. t I ·'"' ,., • ,-, : ,• • .. • '.._. • : : 
example, the complex·paperwork required-with the cons1gn1111:nt and fi!(ing respons1b1J1ty fqf 
anY. mistake. ' ' ' · . 

C~mp_lex Paperwork 
.. ' _.·_, ~,·_;.,<1:1··1·: ~.;, ·,,\;: ... ,. ~, .,· . ·, ,-. ; ,--

8,2° , · There are almost 58· forms contained in the Central Motor Vehicles Rules, 1989. !n 
all, 1.86 different kinds of basic information, are,collected by the vario'us transport d~p~rtmentli 

. :of _States and_ Union Territories. The forms 11re usually :not user friendly ;:md l)lYCh 9f !!le 
information, required to be .filled-in is repetitive 'in nature. The entire range of forms {1-5Eff 

.suffer fro"m redlmd;;int Information. For instance, every application for.issue.of li;iarning licens~ 
shall·1be ac'companied··by a.' medical, certificate: in Forni. 1~A: An• app!lcatiori• for:9 .. _mec.Jica! 
certificate" (Form 1 r contains the applicant's declaration· pertaining to his/her physical _fitness.· . 
Ttie info'irriaticin sought iri Form· 1A under:iterrinumber 3·is inepetition of:the information . 

- sougl)t' in Fprm -1. Moreover, once physical· fitness of-· the applicant is ,cer1ified. by '!he· 
competent authority, (Medical. Officier), the. applicant's declaration. In !his reg~id rto~·§ !19! 
serv~ ahy p_urpose. The)1pJJlicant a_ddress ·is classifieq into permanent address,' \em)?Pfc!ff 

:addr~~s. 9ffi,cial ·ad_dre~s;_ .\)If=, -·s~q-clas~ificap_on of t~e. ,applicant's address· leacjs •\o 
unn~cess_ary cqmpljcati9ns :and ·does not_ serve ?c~.Y s~ecific.purpose. ~ikewise; ·ti9.th the' dati~ 

·,of b1r:!h _and ,:j9e of:the_ appllcant_!JavE: to beJU(Q!S_ljed m many forms,;f.orrn No.?, Form N9k 
, and Fprm· No,, 6 contairi details of vehicle classification as mo"tor cycle Wjth or withp~l gew~, 
. invalid: carriage, )i~ht mqtor, ,vehicl,e, ~eavy 'inot~r vehicle; i:nedi.um· 9.00~,s Y\Jhicle, "mer:@1)1, 

. passenge( mptor v_ehi~l!l,: l)eevy· goods ve,l)icle, and heavy passer,ger mofqr v!lhicle, wjth the 
. · intention that the applicant should tick mark one of the vehicle categories. · · ' · 

. - . ' .- ' 1 · ' . . ' . . ' 

'8,3 ·. There a're d)her such discrepancies in all the 'Forms·, from 1-58. There are seorespf 
other. forms_ relaied ·lo goods, C-Form for Central Sales Tax, Form 31 and 32 Jor'E.i]try anq 

:, 
i 
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Exit Permit in Uttar Pradesh. Each.State has its own set of forms relatec to vehicle 'm;ivement 
and commodity transported. Complexity in paper work can be translated into costs and such 
costs ultimately increase the operational/transaction cost indirectly. Annexure 1 shows the 
multiplicity of data required in various forms. Annexure 2, which is indicative, shows how this 
multiplicity of inform·atiori can_ be .collapsed into a single. form. · This can be submitted in 
advance, even· electronically, before a truck reaches a check-post. And in such instances, 

.clearanc;e at-the check-posi ·c;;in tie. automatic. Such smart forms and ·smart cards ·will 
eliminate barriers to inoveme~t for 90 to 95% of trucks ,and detailed scrutiny wiil · only 'be 
nece~sary in 5 to ·10% of cases. S~ch attempts have been syccessfully experimented with iri 
countries like Hong Kong ,and Singapore. A necessary pre-requisite for such experiments 'to · 
be successful is removal of the preseni policy-induced cum legislative bias in favour of small 
truck companies and•single'.truck owners. Large companies will not only improve the lot of 
drivers,' as they .have in countries like the United States, they will also make -trucking 
operations more efficienrtiy exploiting·economies of scale and make fina~cing easier. 

,. . ' , . ' 
· • Complex ·Practices 

8.4 A buyer in Lucknow has made a purchase from Mumbai. Any goods entering Uttar 
Pradesh must be accompanied with Entry Permit - Form 32. 'Form 32. requires basic .. 

. information to 'tie filled in with regard \to tl)e consignment, for· example, nature of the 
commodity, nam!, ·and address of the seller, total amount of, goods in terms of qua'ntity and 
value, name of the transp9rter, re11istration number of the trllck, date of despatch, etc. l'he 
buyer-at Lucknow is supposed to fill in the form arid·send ii to the supplier at Mumbai.so as lo 
enable .\he Entry. Permit Form 32 to accompany the consigi\me,nf It .is practically riot possible 
'for·Uie -buyer at lucl<now to 'know the name of the transporter and. the truck number ttiat will 
be carrying his. consignment to Lucknow at the time of purchase. So as part of the~deal, the 
l;myer.:.se11ds a blank Fprm 32 to the seller at Mumbai so that'it can be filled in appropriately. It 
must tie ensured that no cutting or eraser is' used on the forrni. , . , . • · · · 

' ' • ',[:'I' •. ,I • • 

8.5 The seller at Mumbai'fills.the document with requisite information regarding sales, but 
· still leaves the form' incomplete bec'ause tie prefers' to transport the consignment through a 
,trarisporter, who' tan despatch the corisigriment for l:.ucknow on an' immediate basis. Thus, 
/he s·upplier sends )he incomplete' f,orm tci the Booking Age.rt. The Booking Agent identifies 
the tra11sporter and sends the necessary receipts al9ng with :an incomplete Form 32. ;J'his is 
understar:idable beca\jse·he is not aware ofthe truck m,mber;'y.,liich wiil qarry the goods.' , ' 

'l' , • t ' .. : 1 : • 

. 8.6 On the ·traris11or:ter's premi~es, the p·erson responsible ior'loading and uriloading, Is 
· the supervisor for a big company and a driver in the case bf'a'srilall'company. Nevertheless, 

the transport supervisor inspects loading of the cargo' and hanqs over. the papers to ihe driver. 
The driver· mis the requisite details in Form 32 to'the ·best of his abilities. 'Thus, at the end of a ... 
t~ansaction, the'entry or exit permits are essentially filled by drivers, rather than'purchasers cir I. 

sellers, because·of the 'informational requirements. If the drili~r has made some mistake or his 
. , .· , ; _. , , r' , ' , , • , , , _ . · • ' ' , ,1 ' , .' : J • 

entries are 1lleg1ble· 1n1 Form 32, the truck will be detained at the Uttar Pradesh border, say 
. •' • I • .,. .. ' 1 .,, . .•, .. • •. I ' 

Ghaziabad: Eventually the purchase/ will have ,to- come to Ghaziabad and take up the usual, -
'r •.1 , , . , , r , ,' ., , , , , . , 

reco~_rse of,idispute r,esolutio~· to anow th,e 'consigr,ment to)ravel
1
to Luckn~w. In the eQtire 

chain of ·events, the purchaser suffers for rio 'fault of his1.• Jhe · seller suffers iri' terms of 
paymeni delays. 'The transporter suffe'rs because ·,his vehiql~; is out of business. The driver 

· suffers in ·terms of detention. In reality, the:fault lies in the form or in the type of information .1-., 
. reguir~d in the form. '1- · · i ' · · · · · · 1· 

f ;· t, 

8.7 . This is• a· comma~ P.henomenon for· .~11 such ·:types· of :f~;ins. For instance, the, ,; 
purchaser sends an incomplete C,Form as .part· of the essen.tial r!lquirement of ·an inter-State : 
transaction to the seller, so that the seller can include usual disccilints,and commissions in the 
total•,value of·goods that need to. be ~hown for ta~ pu;poses,. ·Likewise, there are 0th.er' 
discrep,ancies in forms that accompany the ·receipt and consignm\m!. 

, I I, 

/ 
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Law &_Order 

8.8 · , The pervasive effect of the poor l_aw and, order situation is also seen in, the 
-transportation of goods. Frequent lootlng of consignments on the way is one- such example: 
But more alarming is the phenomenon. of 'chakka'. .jam . prac;tices )hat _·is gaining large_ 
acceptance. Frequent 'chakka'_jams on the natitjnal highways are, increasingly impeding. By 
the time law enforcement agencies arrive on the scene, there are long · queues. of motor 
vehicles. For example, a 'chakka'.jam on NH-2 due to a-hit and-run· case.resulted in blockade· 

. . ' 
of traffic for"more than 8 hours. The blockade endeq. when-the local authorities agreed to pay. 
compensation to th~ family. Such incidents a(e becoming too frequent on,.our natiorial 
highways. ' ' · · · . . 

' . . ' ' 
8.9 · Traffic movement als_o _suffers on f!Ccoun\ of bandhs and strikes. In the last year, NH,.:·. 
28 was closed on fourteen. occasions for about 4-6- hours because· of bandhs and strik_es 
called tiy various political pa_rties: Success ofban'dhs or strikes is measured in terms of traffic· 

· closed on highways or railways. But restoring the traffic movements on- major-highways after· 
. 1-

a bandh call can further delay smooth movement of traffic by almost s,a hours. All such -
·stoppages on.the.highway can be··easily avoided -if the lal'.( enforcem_ent.agen_cy i_s efficient 
and effective. • . i' ·, ' 

' ~ j 

8. 10 ,Another· example of weaknesses of the :.~ystemic framework. is· that all-tiarriers and 
check-posts are not'at one location, Each depa~ment has _its own s_ca11tily manned check-· ' 
post at moreithan'one place.,But more than that, civic auth·orities in rnajor townships have. , 
banned the ~ovement of heavy ~oocls carriers ':between specific working hou_rs for :safe'ty . · 
reasons. In the absence·of,bypasses. in theroa~_network,.if a truck·:has.to'pass four such·· ,· 
cities·on its way to the final. destination, this cah r~sult i_n stopping the vehicle for more. ttian_ 8 , 
hours, depending-on the time.of arrival at the firstiprossil)g. The p(ohi~ition stands valid for all 
heavy traffic movement, whether the goods are' gqjng to be unloaded: in. the, city ·or just pass jio. 

• · some other destination. In both cases, :the vehicle is detained. 

. . t, . . 
8.11 Then there is harassment by police. and __ RTOs. The -_highway police _uni!s -. are : . 
supposed to ensure smooth traffic flow ·on highways and take' immediate action in cas~• i:if--. 
accidents, traffic jams.- road,robberies etc. But t)}e ·AITD survey, revealed that ·the police al)d 
RTOs play an-exactly opposite. role, The. tow·n police,, and even lhi ru_ral police at.outpos,ts, . 
stop trucks with the help of wooden barriers cir barrels at.night-hours and demand money.'A,·-. 
menti_oned earlier', regular drivers are we11 ··acquainl!c!d with Jhese practices a'nd they even:·, 
know the eXi?f:! locations and 'working ,hours' of these squads . . f\s a result, lh!JY adjust their . · 
driving· ho.tirs ·10 avoid confrontation with-these squads as far as possible. As a_ c9~seq~e_nce, . 
they eye,h_tually over ,speed to c9ver the ·um,e ,anc!_,b~cklog or to pass a certain place;· b,1,i9re . , . 
C!)rtain hours.'This practice is d<jngerous from the.safety p'oirit of view. rh!c' RTO check-po,sts 
en-route mainly function as revenue collection-centres for individual benefits rathe·r· than'for 
State ex~heq~ers. Overload,ing i~ _ci~enly allowed :i~ · Mah_ar_ashtra _and_ Gµjarat at Rs. ·100 pet 
MT, without receipt: ID Haryana; oyerloaded· tr~ck~ are allowed at Rs: )50 P!)T'MT; with a 
receipt js~ued by the 'Commercial Tax Departmen,t, Whe'rein _it is. specificall~ :~entioned that 
-this receipt has nothing to .do with any action _that n:iay be taken for overloading uhi:Jer the MV 
.Act or 'any other Ac;t: Mechanical tax collectior\' iri Orissa' is abo_ut R~. 800 per Jehicle 'per'·. 
cale~dar .~onth or part thereof. . ·,,. 'i · , _. ,~ · · '· 

~. :An' bb~erv~iion ':i ~;• \ . ~ J •• 

' 0:12,: lri general, the road conditions are poor; ,barring a few stretches. ·The worst road 
conditions. are •in Bihar, where the surface· is totally- ;vashed ciut and 'has been in that conditic:m 
for several· ye'ars: -Road 'makings and traffic signs are almost ricin°existe'nt, with· a few· 
·exceptions_- Th_e AITD survey team observed, as ·rriariy as· 30' accidents.on, NH. 2 in· Biliar,' 
including a ·few head-on collisions- due to drivers;rtry'ing lei ayoid pot-holes while in spe"ei:l: ·. · · 
:several_ oyertur_ried vehicles .and 'thcise with broker •axles and spring assemblies we're·afs_o _ 
observed.,. In a.very city/town' en-route NH-2, · ribbon 'development of habitats and ·other 
commercial. activities was observed. Slow moving, vehicles like, bicycles, scooters, tongas, 
auto'rickshaws as well as pedestrians_ were seen to:be mingling with the through traffic. ·: , 

' ' . ' ' . ' / --
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· Chapter 9: Costs and Rewa.rds 

9.1 The us~al impressiori'.ls that the truck business is lucratiye. A single truck operation.in 
on!l year·cah add another truck io·the fleet. Costs and rewaras in truck.business ~eed to be 
jµdgeq on the basis of their.compliance with the tax and regulatory_regime .. In terms of costs,. -
the transportation· sector confronts a variety of direct and indirect costs. For instance, 
!fi!nSROiiatiori . activities have 'significant environmental, . social and economic impacts. 
Sustainability planning and cost impact analysis requ'ires consideration of all these impacts. 
But current 'transport-related ·planning focuses on a few impacts, particularly the quality of . ' 
vehicle traffic ·(roadway level· ot."service, congestion delay, average traffic speeds). This 
a;sJ'ines· itiat public resources should be allocated to transportation i_mprovements based on 
current travel behavior, and ihat the problem with motor vehicle traffic is that there is not 
enough of it: This direcis investments towards highway improvement, to accommodate growth 
if] 'yehicle travel, rather than development of better forms of acc~ss.. ' 

9.2 Current planning and investment practices over-emphasize · highway capacity _ 
.expansi~n .. Such objectives· ten.a to contradict other sustainability goals by leading: to more 
.automobile dependent transportation and land use ·patterns. Increasing the capacity of . 

-c9ngested· roads- tends to r'!)duce two costs (congestion delays 'and vehicle costs), but 
increases many others over the long. term, as indicated below: -

9.3 Overemphasizing highway ca·pacity expansion rewards high-mileage drivers at the 
expense' 8f 'r:ieople w.ho' drive less than average or. not at all. Rather than simply_ measure a 
transportation system's ability to move vehicles, a more appropriate index is based on 
limobjJ/iy',:l'ihat is, the: movement of people, But as far as goods transportation i? concern(;ld, 
increasing the highway capacity is an integral part of transport planning. However, mobility is 
an inadequaie inaex, since it implies that movement is an end in itself,rather_than a.m~ans to 
an end.· 'fh_e best transpo_rtation indices focus on "access," the ability to reach goods, · 
services, a'i:tivities alid destinations. Access can often be achieved with reduced movement, 
for e~ample: py telecommuting to work," by improving delivery systems, re,;noving iegulatory 
and otheL-barriers; and through land use changes that reduce the distances between 
residences,' e·mployment and services. Traffic congestio·n can- exacerbate other costs 
(accidents);.roaa and parking facility costs and some types of environmental'related costs. 

' •• ' • • ,1 • I , 

. ' . 
9.4° · To estim·ate in terms of costs and rewards it is essential to break up the entire 
deiivery process into four stages, namely, Stage-1.: 'Loading, Stage-II: Journey Time,. Stage-
jjj: !3!R/Jpa~es'!l, Delays, ~t~ge-lV: ·unloading and Return Journey. . .. : ' ' 

nansportation C~sts Affectea by In.creased Roadw~y Cap\lcitY. 
. ' . 

'. 'Goods Tran.fipOrt : 

Congestion delays and vehicle costs . ·. . ~. . . ''' 
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Passenger Transport 

Total vetiicle'costs 
Parking 
Road facilities 
Accidents , 
Air pollution . 

· Resource' exietnalities 
,: Waste disposal : · 

Barrier effect • · 
Municipal service costs 
Land use impacts· · 
Water pollution 
Roadway land 
Noise · 
Equity & option value 

' 

1. 



Stage-1: ~oading 

9.5 The AITD survey revealed that the goods- carried were loaded -through brokers by 
paying lump-sun:i amounts as comrilissio·n. Taking; the example ci(a Mumbai:Delhi journey, it 
was found that the truck was overloaded, It was also reported that the_ totpl; loading tim~ is , ·' ;,,
approximately 1/4'" of_ the total trip-time. A lsimilar finding was als_o· observed _ for _
loading/unloading on Delhi-Calctitia and D13lhi-Che~nai trips.:Th!s 'was· nia,inly_ because of lo_ng ~ -
queues for loading, specific hoyrs to, access warehouses under municipal limits, etc .. The·'. __ 

" longest_waiting time in queues 'for·loading a consignment was around 32 hrs; inside the plani : -:· ·_ 
during the Chennai-bound trip, -Nb comp·ensation is paid to the 'truck owner fo'r such delays.:·' 
Loss in terms of working hours in loading can vary between 24-48 hours. · -

~ ' ' . ' 

Stage-I/: Journey Time-
• • i • • ' . 

9.6 . It is difficult to estimate-approximate journey .time for-major locations, because of high. 
degree of uncertainty on the highway. There are vario_us reasons-for stoppages, it can be 
regulatory, maintenance, etc: Buf occasionally, it' can be alsinelated to the poor law and 
order situation. Truck operators wii~ long term· arrangement with various official agencies 
{monthly rent paid to the agencies for trouble free trip) rarely get their trucks detainea. There 
are also instances when the truck driver, as a regular visitor, has cut out deals by paying a 
paltry .amount at the chec~-posts.· Such instances are common fo'r_ short,distarices 'or 
movement between one_ or !v.'.o States. On Jong_ 'distances, such arrangements canno_t be 
worked out, ·because of the interplay of a wide variety of State departments. Therefore, 'the 

· 'focus is cin the driver to pay and move, in cases where the firm has· not been able to cu't out a. 
long-terrp deal with the official ag13ncies. '' ,. • 1 

• ,·( • • f .. ' 

9.7 I~ :the light of _the ab_ove, the following trip' tir;ie bas~d on the AIJD field survey m~y' _' 
have some limitations. But it c'an indicate a general pattern of trip time. 

• ; I 

Distribution _of Trip-Time by Activity 

9.8 Total trip time and its distribution into actual moving time and _halting time, as welY as 
further break-up of halting time for different reasons, is as follows. 

1:able 1:.Distribution of time by activity{% to total trip time) 
' . . ' 

1. Mov 
2. Tota 
3. Loa 

5. Octroi, RTO &·-other check- osts 
6. Diesel top0 up & _ mechanical . 
atte"ndance 
Meals/Snacks/Bath & Rest 

,.69.2 . ./ 

30.8 
7.5 
7.1 , 
4,8 1.8 
2.9, 3.8 

8.5 1.7.5 31.1 

9.9 The percentage of actual moving time to the· tota·I trip time was 69.2,per cent, 54.4.per 
cent and · 38.0 per cen't for Murnbai0Delhi, Delhi-Calcutta. and Ca/cutta-Chennai ro,utes 
respectively'. The ccimparative/y· lower. percentage· of moving time for Calcutta-Chennai trip is 

' ,, • I - , 
noted, because the percentage· of time spent for rest and meals, etc. during the Ca/cutta-
Ghennai trip is higher than the first two trips: This is essentially due to· single dri_vei. 
operations. 1'.otal trip time of 142 hour and 30 minutes' is also high for this trip due to the sa~me 
reason. 

. , 9.1 O_ Contrary to perceptions, the AITD survey shows that the percentage of halting time' at. 
different check'posts is between 2 per cent to 5 per cent of the total trip time. On the basis of 
personal interviews, many drivers rejected this obser.vation .. Some of the reasons attributed 
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for}his! a~omaly .flre ·a _single,timesibservation on each route, _regular dr;vers oper:3ting, and a 
,. lopsided fiel9 su_ryey.bi_ased.in faivour of large firms who had es)ablished close relations with 

check-post staff and. were.well.acquainted with short-cut ways of getting clearances easily: 
• . • • ..; \'j : , : ;, •· - .• ' ~ ' 

• • ,'", c l 
1 

• . '• " i : ' ' . , ' , , • • '• I, • . " ' 

9:11 · It may not be o_yt; of place to mention that all the d_nyers_~f the~e three trips kne:,v the 
timings and locatio~·s of'RTO 'flying squads in different States en-route arid _thus successfully 
managed .to ·avoid their ·encounter qn manx occiJsions .. This is stated in· the AITD survey 
·report. 0 • • •" ' · • · · · 

\ . . ' 
' ' , 

. ' 
. Average· Sp'e,eds' Observed 

, , .._ .-' , 'I 

' -\i\2: . · T~e foll~wing tabl~ shows tt:ie ,ov~ra:11 averk~ii of e~c~: 'trip, based, on. the actual 
· 1:1'oving,tihie only. There is no §ignificarit vbriation fn the·average overall speed· per h9ur for 
' tlie three.routes·. f:Ioweve\ifurther·analysis of 'speeds·attained in different States shows wid,e1 

-variaticin-between-17.33 kin/h in- Maharashtrn to'.22.05 km/h in Bihar arid 50.50 k'm/h in 
, Haryana. 'The reasons .for·this.were found to .be heavy:traffic congestion, poor road. surface 
. and even' surfaced. and wide roads in Rajasthan arid .Haryana. The· hours at which .these 

' distances we're covered aiso played• an. important role, for.l)xample, at night roads•ar.e almost 
· tree of lo¢aJ' trgiffic and other acti'<ities. i · · · '' 

·Tab.le 2: Average Speed in l)iffereni States 
. ' 

·, ·, 
., 

... f-'--','-",'-'=~c..c..c_._=c'-"-c~+-'-'-'-",'-'-c~~~-t-c· 3~0~,6c-4~.c',' c-,cc---3~4','.1~3=-c=---.,..;-~-, ::+ · . - . · ·HAR-50.50 , WB, 29.35 
J: 33:33 ., · :LJR'.36.20 , 'ORS- 30.91. 

RJ,. 44 .. 17 ... _1 :.sH-22.50 · · ; 1- ' AP-37 .65' 
WB-32.20 :TN-37.65 

, .... , 

I 
. . . , .·I 

Dri"'.ing,Spell · .... ';. · ·- • · ,; · 
' .I• . . '.. •• " . ,' . •· •• ~ . • ~ ~ ' ; ;. ' •. ' , , " • ' . . j • •{•, 

9.13 The details bf driver0,wise spells during tl)e trips along with· a_ctual steering duty,ho.ur.in 
,' each spell and nuij,biir of halts during"each .s~ell,\vith :time SRenfin such halts is .shown :·· 

belm,v:This is.based on the'AITD surve/ · · · ,····· : · , ,' · , , , I 
- '.".1 ·- ; ·, ., • . ' ; ' . , l ' ' ' ,·, 

I • •• ' • • . 1 _ ' , 

9:14' · Though there we're two drivers, the steering duties were not uniform for both of them.· 
The main drivers shoulciered'·the lion's share of d(iving;y;hereas ·the second driver was ·' 
utilized more or less like. a reliever. The steering duties,· of mairi .drivers are well above JO ·;,· 
hours (even up to 15hrs - 45 min), with a gap between' two 'i:obsecutive duties ranging 
between, i to·6 hrs only .. Jhe. survey ;il~o revealed ih'.')\ the sepo~a dfiver was 19 ye,ar~ old 
anc did,not have .a valid heavy-duty license .. Therefore; he only drove during, the· stretches 

!' , ~ ,. , ';, ,- , . · • I• • " ' • , ' : - , '1, J)t' -• • '' •" ' r , 

that were considered safe. · ,. , . · · · · · 
~ '} , , • : • , •• i ; , }· • , ':1 , I. , 

I ·• I~' . • ' • • '_. , . ' . 'I •' ,:. ' 1• •• • .. " • ' 
·:. -:· Vehicle Conditions .&,-En-Route Maintenance .. · 1 • 

/ :. ~ • • J<. ' • '' : 'f' \ 

.. 9.15 . The trips from Mumbai' to .Delhi ·and· Delhi to Calcutta ~·ere' co,vered··by Tata-i:nake 
. LPT,vehicles ·with high,sideci wooden bodies (called Punjab. body.) .. The Cal.cutta-Chenn'ai trip 
. wa_s dqne by Asha~. Leylan,c_i .~S 1611. model with semi h!gh-iide~ 0qdy., The cumulative_ kms 
_done _tiy thes\3 trucks were 2.~0 lakhs, 0.93• lakhs and .0.44 Ia~hs respectively:, Tre .tyre 
conditions were-good, excepl'for the ChennaL,bound vehicle.'The rear left pair of-tyres fitt.!')d 
on"this vehicle was almoit ;yorri, out and the ~tepney tyre 'Was fitted wiih nuts and bolts on the 

. -side:walls: 'It was observed that'due to the high-sidl)cl wobdt,n "bod'y, and ·extended and· b'ad 

. road. cohdi\ions,. the unladen }Neigrt of these vehicles was higher as corili;,a_red to the half 
,, body tru~ks typically operate~ in Central _and .South India: This resulte~ ,iri :restriction of 

paylo;:id·capacity to arounq 9 MT only, as ~gains! 10,MT f(lr,·the .South Indian. vel;ticles: 
However, from the safety point of view, the high,sided: ~ody was much better .. R,e;garding 

\ . 



'· 
'I 

·' 1· 

. '. 
''' 
'' 

- i 
' ., .-, 

I -•• ' 
. ' 

- ' 

: preventive rri~irite
0

nance norms followed, 'ii.'was obs~rved that:nlpple' greasi~g'(va~ dQ~El every 
· 500 kms intervals. Engine oil top-uji was .not done during any .of the three frip·s 'en-rout~'. Tyre 
pre'ssure was checked from· time to tfrmi"; whenever_ the vehicle halied. (or any r11asoQ, and 
even during traffic jams .. All. th_e vef-\icles were fitted with additional air-p(essure 'horns; _with ari 
option pf switc.hing 'over to re,gular electric horns to· be used on!Y iri cities. . · 

Table 3:. Driving Spell (Mumba.i-Delhi) 

7-0_0 1 -
12-30 4-30 2 1-25 
15-45 5 2-05 

II Second 4-15., '·1. 0-15 . , 0-15 _-_. 

II 

II I 

. 7-30 7-00 2 ·1-00 
: 9-25 ., 12-45 2 1-30•. 1-00, 

Table 4: priving'Sp~II (D~lhi-Calcutta) 

1-20 1 0-20. · Nil 
,13-05" -2-25 2· :2-05 1-40 
,7.20 4025 1 0-15 0-15 . 
10-25 . 6-20.' -3 1-25 1~10 
13-45 5-15 4 ,6-20 3-05 

Second 2-20 - 1- 0-45 Nil,· 
- 1-55· 14-35 'Nil Nil·, :Nil . ., - '·,•·1 ....... 

Cleah·er 1-50 1 · 0,20-''· 0-20 . ' - ' 
4-15 NA Nil NiL .Nil 
5-15 NA ,,. 

Nil . Nil ·Nil 

' 

' 
En Route Expenditure. 

' 
, j • " ~ • ' - • -, ' ' .- ' • • • • -

9,'16 The total -en-route expenditure incurred for the· three routes· and its percentage 
· 9isfribution under' differeni heads is g_iven · below. A further break-up ci(official _and unofficial 
exp,enses towards official agencies and octrcil, etc. are also sh·own in terms of percentages. 

' ' , ' -

· Table 5: En-Route Expenses lncurre9 
' ' . " . '' 

-

~ 

'f "";"' • .• ;:- ;-w: r;r, ... ,; ,.;-1';..,. .. ,.,, ·~ .. ·, -- IV!iimbai-Delhl· • Calcutta-Delhi Calcutta-Chennai ,'?-,. ' > ' .I-.& .... • '"' , ., - . -
Total.en-route Expenditu're ,Rs. 8100 Rs. 6550 Rs. 7500 -
Distritiution of.Exo . . (% of total) --

, . -' .. " ,•, -
1. Diesel & Oil _.:. 51:85 64.12 65.83 . ' 

· 2. Crew Exoenses ,7.41 ... . 7.63 .. - .9:33 . ' 
'. - - • 

3.RTO•& Police . ' 
' ·: ·29.88: 6.71 9:08 '. 

Official, . .- . · ' (24.8\ . , - Nil. , .. :(54.4) :: ·, 
Unofficial;· _ {75.21 (100.0) · :• '{45,6)·f·' . ' I• 

'.4: Octro1 ·& othenaxes - ' . - _, 
' '. , 

-Check-oosfExo. ;··. -· .1.05 ' - 3.66 
··i. " 3.34 . l - :··· 

' 
Official) I (29.4 \ ·112.5)·: - (Nil) •' 

• 
un·omcial ' '' ' . '{70'.6), {87.5), . · - ' (100.0)' ". ... ' , 

5::Toll fees 
,, ·- 0.80 0.31 . ' 1.27 ,,,:. 

., 
I 
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-
6. Broker's Commission , .. , 5.56 5.35 

,. 
2.00 ' 

7. Loadino/Unloadino 2.22 12.22 3.79 
Official C (83 3) .(_100.0) · (71.4) 
Unofficial (16.7) (Nil) 128.6\ !1. 

8. Others. (Weighting, .minor. repairs, tyre 
· nuncture, etc:.) · · · · ", · 

. . 
Official 

- . . ' (30.0) - ' (89.6) 
. . - - ..... 

Unofficial .. _(70.0l - .. ,(10.4) -
~-1°7 .A maj'br ~h;re ~r:~rounct' 52,per cent t~. 66 percent of the' iotal en-route- exp'ehs~s ! 
goes for fuel and oil. ln'•case- -bf RTO "and police expenses, it was as ~igh as around 30 . 

, percent for the Mumbai-Delhi route, of which, major expenses'were unofficial. This .was due to. 
overloading of goods ·'to t_he ·tune of around 4 tons in terms of GVW, ·though the actual 
overloading 'in-terms of material carried was 3.5 MT..The RTO and ,olice expenses during the 
Delhi'.Calcutta trip were entirely unofficia'i. The other u~officiai.expenses in.dupe tips given to 

-loading staff, security personnel of'dockyards anq donations eixt_racted_ by locals on the way 
for'festivpls.and fairs, especially in'West Bengal and Orissa. -, ."_• - .. , . · 

9.18. Th~ per _km en-ro'~te _e~penses worked outlo' .Rs: 5. 1'2 for.Mu~qai:Delhi, Rs. 4.39 fo;: 
Delhi-Calcutta . and ·Rs. 4:07 for Calcutta-Chennai routes:· On the· Mumbai-Delhi route, · 
expenses cin .RTO/Police due to overloading were to the t_une of Rs. 1,53 per km. T),e freight· . 
earned per km was Rs. f2.64, Rs. 11 .40 and 7.50 for Mumbai-Delhi, Deihi-Calcutta and,
Calcutta-Chennai routes respectively. The higher freight rate of Mumbai-Delhi .was mai~ly. due, 
to ttiei 3.5 MT _overloaping,-whHe that of Delhi-Calcutta was also compa,ati~1ely high because )t " 
carried 'perishable 0c,ornmocjities, t~~t is, ap.ples: · ; · ' 

Other' Observ~tioris' · 
. I 

• I I ' 

9.1Q The AITD: su'~e1: found that if\:;every State, local' ,drivers .al,ways',tend, tb. be · 
aggre~sive. Haphazard overtakirg: over speeding, cu/ting in imn)edi~tely aft¢'r overtaking, 
was normal. The sanie · drivers; once they. enter another State, become comparatively . ' ' ' . ' . / / . ' 
defensive. On two-lane carriage-ways, eve,rybody tries to be in the .. cen!E/r of Jhe road a~d 
whiie passing oncoming. vehicles, reluctantly switches to the_ left by just a few inches: Lathi
charge_ on .the on!coming. 1V~hicle's frorit',glas_s· to get righli of ·way w.as.: also·,.witnessed' in 
G·ujarat. ·, . '·>. _:__ ·i': , • • :.: · ·· 'i ··; ··. · · __ ., 

- • , r , , • - , • • 

' ' ' ' • ' I ' • l 

.. 9.20-. lt'was also.observed ·that ttwre·was no particular schei:lule followed by truck drivers. · 
• >, I , " < '! . . 

As .mentioned earli_er, in qase of double .driver qperatjons, there 1was hardly. a_ny halt for rl)st. 
Similarly, .there· we're no' particular. timings for .meals/bath etc. As result, meals at 'odd hours 

•. • . I ' , ' ' • • • . ' • -. • - , • , , • 

were• a co'mmory · ph_enornenon ... It was also observed that: during the journey, the' crews 
normally take 'miQiinum. foqd• so as tc avoi,d drowsiness etc. ,I! ,i'Tia'y, ,bE\· wo~h mentioning that 
the survey team witriessed'. drivers taking naps atJhe wheel( lasting .,5 to .10 seconds, 
particul9rly to0ards).he,erid of long driving spells, when.stretched beyo/id:1b'hours. , ... -

I • '1 ; . • , 1 , > , 

t . . . \ ' _' : '' · - - , l, ; ! ,_ , . •. j ._ • •'. , , - , . , 

9.21 The topmost grievance of drivers, is against'harassmerit:by police and RTOs. 1he 
highway police units are supposed to ensure smooth traffic flow ,'on 'highways and take 

. immediate action fn case of acciden'ts, traffic jams, road:robberie's etc. But the AITD ·survey 
' . . ., '_), . - ': ' • I' '' • 1 ' • -

witnes_sP.d ti1a.t the poli¢e. and RTO play exactly the opposite,role. · . ·, ' · 
-. . . ',. . ·;' ~ '. ' ' --=- ' • . • !- ! ' , 1 l ' • ~ 

d ' ~ ' ' I • • • : '·. ' • 1-
''·, ,, Delays: International Borders ., .' 1 

' ' ' ;) ;: i - '..' ,_ ", . . - . ,_ :, ,, i 1 • , ·1, ' ·; J ... • • 

'- 9.22 ~nother survey by UN-ESCAP also hig[llighted th~ pervas!v~\ effect of d~lays in the 
. free flow of goods:from India across international borders, :namely Nepal and Bangladesh-. 
Tbe. delays at the:borders .m~y someiimes· even' be 7 days .. /s a1 r~su!!,qf \his, the transpor:ter 
suffers from additional waiting costs and movement' of vehicle for ,the riext trip. Usually, the 
cost burden at the border is estimated ~s· Uq$ 1.5- 10 per :ion; .which' is considerably:higher ' ' ' ,, . ,. . . .. 
than in most developed economle~. · ,. . , .. , : . · : 

. _-..., : ' 
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9.23 Such dylays have an ·impact' on prices of commodiiies and freight charges. 
Transporters also. ·find high waiting time. at tile bprders a majpr deterrent, because their 
vehicle is out"of rotation from usual'cycle of revenue generation. The paperwork is also quite 
complicated and enormous in cross-border movements by road. . . . ' 

9.24 The North East sector is supposed to be worst sect~r 'ior transporti~g agencies 
·because of various r(;>asons, namely, cjifficult driving conditions and .poor legal enforcement 
measures. At most places · in the· North East and· Eastern sectors, various extr_eniist 
organizations and mafias ,run an independent iocal government and extract.movement fees -
from trucks. Thus, transporters have to sh'elve twice the amount for the safety of their truck 
and con'signment,,which is ultimately passed _on, to the consignee and consumer. ' 

Table 6: Transport and Transit: Performance Indicators 

I : • . . 
Transit Border Transfer -Transit Border Transfer 

time Crossin Time Costs Crossin 

Calcutta-Petra pole- 1.5-2 0.5 - 2 1-2 64 2-3 7-8 

Bena ale-Dhaka Road ' 
Kathmandu,Biratnagar- 5-7 1.5 - 2 1 - 2 10.-40 1.5-3 (. - 8 

· Calcutta Road 
KathmanduiBirganj-. · 5-7 3-7 NA 20-40 ·7.5-10 7.- 8 . 

Calcutta-Haldia 
Multimode 

Patna-Hill-J.Bridge- 10 -15 1 - 3 0.5-2 8 • 10 5,-10 7-8 

Dhaka-Chitta on Road 
Guwahati-Shillong-Dawki- 6 - 10 0.5 - 2 0.5-·2 NA NA NA 

Tamabil-Chittag·ong 
(Road 

Stage-IV: Unloading & Return Trip 
I , 

~.25 ·11 is evident ,from the ft.lTD survey that l9adirig and unloading tim~ is almost identical 
in most cases. But the· identification 9f freight on the return journey. is a matter ·of rnuc~. 
concem, because the efficient growth of- intermediaries . (brokers) has not taken place. 
Unheaithy competition among these agencies has· renderect'•'the trade unattractive for new 
entrants. Both-brokers and booking agents _have ,no written doc'ument. They_function by.word 
of mouth, which often results in their dealing only'-with -known operators. Thus, small firms 
suffer from· partially ·1oadect· trucks ori their return· journey. If is also•'interesting· to note that· 
while the only liability of the broker is to ensure payment of freight charges by bo_oking agents 
to tre truck owners, nearly 74 per cent of brokers have complained of delays in payment. 
Thus, the transport owner' suffers on two accounts, loss of revenue on his return journey and 
delay in: payment for the first l~g of the trip. 

Rewards & ·costs 

9.2~ 'Finance is . a major problem plaguing_ the tran~port sector. Banks prpvide direct 
finance to the SRTOs unde_r-the Priority Sector Lending Scheme: This scheme is applicabl~ to 
only those operators who. do not own more than 1 O trupks. ·This scheme has certain benefits 
in ti,rms of interest rates, which range betwe_en 14 anq 1 (i. P.er. cent: 

', ' ' . : ' i ; ' • 

9.27, · Under this scheme,. the category of borrowers includes a variety of other players like 
ope'rators of taxi~. autos, buses, carts, cycle rickshaws, etc.' But /or truck operators, banks 
·usu'ally grant loans for the purchase of chassis iJnd nqt fcir bodybuiiding, 'resulting in truck 
owners cutting corn·ers in building bodies for the '.truck: Though banks are asked to follow :a 
flexible app(oach- towards margin requirements, they usually insist on -20-25.:per cent of the 
total c_ost as'margin requirement. The repayment-schedule is set for three-five years; tlirough 
monthly/quarterly fnstallments. The high rate of interest on loans ·for the road industry is an . . 

1318. 



afea el. tl§Riltlfll .Guitehtly, around 90 per cent of commercial vehicle~- sbld ·art, '9i, hire. 
f:jUici~ii§€/lea§e! 1IRaflee/l6afl§, Hefiti:l, interest payment becomes a critical component of the 
6peratiiig €osl Wttile _deletmlfiing the operational feasibility of running the truck. . . · , . 

9.28 Wofkifig capital is a ttitlcal comporier1t, This Is required ib. ·meet , the day-10:9ay 
expens§·~n :tliesel, salarie§, Wa(jes, tent and maintenance of'assets, Besides,' i(also includes 
other hidden c6§i§ llial are levied beom1se. of regulatory ·and other Impediments. Proper 

· costing is ~ f:jrecotidi!i~n lfJf ijslimaling the proper working capital requirements. ·sut _the 
existence of a lat 61 gfeY Eifeas in letms 61 rents at different places makes the cost es\imation· 
a difficult proposition. The amount of working ·capital is iilso dependent on nature ·and' size of 
the Business, · · · ·· · • ·· · ' · ' .-

9.29 fliefe' af~ i;a §el fotrnu'tae 'tor detern1lr1ing the wotkin~ capital neeas· of an enterprise. • . 
Roaq tra~sp!irl iii .il ~itjh fisk 'ilfid ltlW f~W3fa proposition.'. It I~ a service 'industry, :wher~ 
efficiency·and size afe not do§ely telatild to eeonomles of scale. The share of total freight' 
moveme~t via °foad is almost 65 pef cent, A hypothetical estimate of working capital ,required 
during a month fdf operating ll. iwo•axle _vehicle betWeen De,lhi-M~mtial (to and fro distance 
2800 km) Is ljiVen In the box, lt'is assumed that a truck operates 3 round trips in a ·month and 
the av~rage fUei cclnsliitjpliiJri i§ .. aftiUfid ~.8/J kms per lifrii'.' On _an average; Rs. 50,000 is 
estimated as the,working capital_ requited foi three rou~d trips. . · · . · . 

1 I , • • ' l I • 

9.30 .. "the .~tJafg~§ are Rs, 1,2,000 per. trip to Mumbai f(om Delhi 'tor. a fully ,loaded -tr.~ck:. . . 
Thus, the total earnings from ,three trips atel Rs, 72,000;resulting in an in~orne of ~s. 22,oqo . · · 
per montfl. As far as ec611ofhies·is .concetlied, this Is· fair business in•.terms of returns. Bu! 
there is'a signiiicant uri-recovered.lixed cost, which includes in!erest, cost of office, waiting., 
lime, etc. Single interest P.aymenl a;;· a· truck varies betw~en' Rs.10,000 and 12,000 per , 
month;'assuhiing tlie co§t·o'f'~H '4CV·to l:Jii around f{s, 3._{i lakhs and that ofHCV around ~s. 

' 6.5 lakhs. Having made an investment of 6.5 lakhs, a truck own·er also has to spend around 
1.5 lakhs for bodybuilding and. other accessories,. thus amounting to ·_a total investment' of, , 
around Rs: 8 lakhs before the' truck (HGV) oan' lfe used for transporting goods. · 

I' . I. . , , , ,. , , ; • i , • • ' '• · , • ·, ' ,, • 

' i 

9.31 , Witn an investment like this, the owner deserves an Income of about Rs. 8000 per. 
· month. But to generate incoflle:. he has to :also. tnake allocations for working capital. Thus, the · 
costs m'ore than neutralize rewards. Rewards· can only increase if the own'er can make a 
greater number of trips 'qr 'c!rcu_niveht ttie regul~foty :regime.;· Besides,. _It is not alway~ tt)_~t :a 

. truck gets cargo for a roima trip' without _adequate tie:ups ~i\h brokering ag~ncies or IT!~i6r 
transport _agencies. These estimates of the working capital _do' not include monetary benefits 
distributed to various official agencies (other than the usual ones like RTO, Octroi, etc.) on the 

t , • •, • f 1 , , I t , ! • 

way for freer movement and also waiti8g and stopp<!ge costs.· .·· ·· · . · · 
• , , · , .. , , ' ,, , ·. 1-: I ' ' ' ' , 

, d • I, , I '' l 

Sample Survey of En route Expenses 
(Mumbai-Deihl R9ute) 

·· · (Rs:J· ,., 
·8.100.00· . · Total en foute expenses 

Distribution of exp_enses 
1. Diesel and Oil 
2: · Crew expenses · 
3. . . RTO'and Police . 

' of whicli ',. · . · 1 

- Official 
·• ··Unofficial'"·' 

4. Octroi & other taxes, 
Check;post expenses 

Of.which 
: Official 
·'c Unofficial 

5. Toll fees . 
6. Broker's Commission 
7. LoadinQ/Unloadinq 

• l 

' ,, ·., ' 

.t ' JI' 

., 
' ' 

f ·,' 

" ' 

4199.85 
600.21 ' 

2420.28 ' . ' 

·500.22 · · 
,. ,• •' "· 1820,06·" .,, .. . 

'·- · · 85.05 
·,,•·, ·,:. 

,, ,., . :. 25:00· 
. · ,': ·60.05 

. 64.80 
45.36 

:,. '179:82 
,, J 

·, . 
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' I 

'. .'Ofwtiii:h •. "' ,•:' 
- ,·! • '' ' • • I ' "- : • •• 

'',- Official . ,. 11 ,,* 
1 

, ...... , •• ~. ,.. ..: 

- . Unofficial · · , · ·, · 
! 

149.79''.' 
3·0.03 C. 

8. . Others (weighing, minor repairs, . 
_ ·1§:re puric.ture; etc.',~~cf <1i_s_o.'i:lii~ation," __ l ' .. 
)kick entry) ·· .. ,:_' - <, • · .. , , ... ! · '' ' ' ',· •'•' 99.93 

· · 'ofwhich ... , ·• · · , .. , 
:.,;~'Official'·' '- -- .. , •:' ,, ''• '·,. 29.89', 
·,c•~:'ubofficial•: ... , ,,. '<. q ' ·: .• •," ' ,".;_;··59';74. 

- ~ource: 'A/TO Report of the Stu_dy-'on Trucking Operations in India · 
,, 

.. • 

9.32. ~ogistically, a tr~qk rT),OVing· ,from Delhi, !~wards .MumbaJ e~count,ers .\he fir?i check~ 
• , • • . , - · • ,_ •• " . , _ .. · , , • I • • · - • ·, · , • •• - -•· 

post,(~ale,s tax) a.I th_e H~ryana .. border. Jhi:i s,ales,.tax cheq,k-pqst rn,spe,\:\~· \he cops1gQrnent. . . 
and .r\)sp_ec\ive, for.ms·,an9 r,eceip,\s:/1I \h!s che'i:k-post, th~. driver has l9, al~o. declare .. ~hetper .•. 
-any '/Jeliven/ i~, tc(b\l m,~de wit~iii't~rritqri~I 9'?uhd<ifil[ls,,of, Haryefn.a._ lC~~Y d~Iivery is.to' be· · 
made in .f-!aryima,",re,leil~nt.' entry, 'Rapers :a,9d·'!a.x paid _.certirycate~ ·are. cti.ecked for, the.· 
consignn:ient.. If Ifie ·eptire. consigrime_nt is to be del!vered al Mumbai,. the driver ,will have to . 
declare Jhe' 'route 'to be tak~ri, '·as· well :as· the e'xif point from Haiyan'a (Baheti): Under this ·' , 
obligatio\i, thJ vehicle 'is 'hofallowed Jo ctiahge.. its f,?_ute plan: lt,is <! coij,m'on-il/p_~rie'.ric~ i~~i 
trucks .do not adhere to declared route plans: 'For instan~e.: due· to 'chakka jam on the route, • · 
drive_r,s ,tijke .a.rt~rial ro13ds to a\loJd j\'lms, Orce;;the truck is on th_e a'[\er)al road,. the Jruc~. over- . 
spef!(l~~to;i;iefb~ck' t9 th.e ,de9la(ed route ?s'}?~t' a~, p,ossible. :o\~\)r:wis,\l, Juqderi:' qhec~ .and ... 
deviation may.'fead to impounding of the vetiide ancf arfesrof the 'driver. ' . ' :- . ,. "'· .. 

;:-,(· •,;•· •;•!, • j. ·-··. ,i:,;•';,1 •. !.j .., · ·., . · .•.• ;-1;,,.,': ,;; 

• ' - •';,•~ ·.:· ~~ ) ,..; ·! )Li" I.· I'.·'\' - ' <i ' - .•· •. ; l 

· 9.33 ,i,'[: T~El; s_ei:0~9. cneqk-posl i~. 9~_troi, at,.t~e qis,trict level .. Octroi. clifJ,Ck;pos\~ :are a\ all \he;, 
district _epfry,pciints'. _Al all such pqinfa, the VE?~,icle )Vi!i 1:1¢,stopped ,for .. c9Ilectiori,.of <ictroi .. ~oor;. 
law and ,9rde(sit4at,i,oli ~as ~~sulted'in:t,he !Jinfrgence. of illegal octroi ¢heck:posts ·under thfl : .. •, 
umbfe11a:pf )pcalniafia: This can lead to double taxaticiri. In :Case the. driver attempts;to avoid . 

>< t• • , ' , " • ' . , • • , , ,- , : < • ·,,, "' , / , '1 • _ ' ( '· 

suc_h ·check-posts', there ,i~ alyVays_ t~e.th.r¢at,qf nianharidlihg, looting.and e~_en _ste_ann·g of lhif 
entire ,consignment nii~way!' If a State has· ·severi districts on 'tlie way,' the vehicle will pay ' 

-octroi at seven locations. - · · 
"',~;•1,,, -.:; ,;._· 

, ,;~ _. I, .. ; . '• ' .; .• •. ' ' • ' . ; • ' . ' . •• 

9.34 ' ,rhe third-i;heck-P,q~I i,s 9f 1.heiTO to '.check th:e .. vellicle P_<IP,ers an~ requisite·pe/rnits .. 
lo e~le~ the S!ate. Th;es,e:,check;posts' il(e ori/district-basis .. add tti~,.Vfl~ifl,e.is.,stoppe,d usually 
at lhe.'.p~i.ntpf entry .in _the' _Siaie., Bufsiricfthe"RTO's ji.irisdi9,ti9Q 'is cip 'd)stri,ct'.basis, .~acti 

RTO isJ.11t~reef\fi~j9 oll\a(6inis po,un1.'of,~~~h:
1
,:; "< _; ,:, .. . : ·- :k·· ::, . : ..... , ' ''" . .·.· '· 

.:-~ ,., ~ •. _i·,sl ..... , -. :'-l -. ... , , ,.:.!·,·~.l. -~ · · ~- , ·.", "{;, _ : .. ,'"" :(.J ;_ 1;;_ .• ,-; ::-.!~ 
9.35. _. The, fourth check-poll! is related, :lpjtJe ,Fore~f DeP,,arlrne~!,. V'~[ch is .. empo,w~red t_o :,.1 
check each a'nd every vehicle under suspicion: Thi.s check-post is not so.important for·goods" 
iransp;ort,' but to avoid harassment, the vehi~le needs to show papers as and when required. 
-These check-posts·are also·a!'lhe-dislricl lev_el.··.. . - - · .. - ' - -- · ·-

. . - • ••:• ... >:·- ~•~:; . ,, ... '1 ... { .. -·~·. 

9.36 The' fifth che,ck-po~I is the toi'iis~~11:r 1or th~ ·usi of 6ridges, flyovers, etc. Such . 
tollbo.oths can range between 3-6· tollbooths in progressive States and 2-4._tollbooths in not so , ., , 
:progressive Slates .... ,. ·· _ :. _.,·.,.:_· .. : ';;·, ·,,.'i/:'.:. 

. .., 

. 9:37 ,. Apart from lhj~;{there can be sudden ch~cks by different law enforc~m~~n;~e~~ies 
like District Supply':oifice, -local police, etc. 'on its way io Mumbai, a truck• has:,10, pass ' 
·Haryana, Rajaslhari 'a6d' Gujarat. In all thre\) States, the vehicle will b·e -siopp'eil ;-~t .. the 
. respective check-posts for. inspection of papeis and collection, of taxes and other monetary : 
'benefits, It, is sugges)ed· that the overall ·_indirect c~sr can· be· 'two limes .the, fre[gi,t',cosl, ' 
.depending on the destiiiaiici'n. In terms of lime -delays, a ·passenger vehicle lhai fs"tre~ from 
such ·checkpoints lak!clS1_arou,nd 48-60 hours :io reach Mumbai. Bu) a,:iJc;>[!dS vehicle, whic~ is 
answerable to all the checkpoints, lake alma.st: 5:7 days: In other words, the overall increase 
in traveiling time.is argu~d 3-4 days. Such d~l.ays are ,rarely translated into costs. ~u( rp_ughly, 
·one can say that the_ 1.ndi,a incurs lo~ses of· ,almost 3 .days of GDP for every week lh!ough 
, inadequate transportation. . · ..... , , · 
' , '• l ~, · •• 1 

• I 

~, ~, :; , ' • , •. , " ..... : • ..., • I .. ,'' , ' 

. ,9,38' . ',Transport$rs;cp_n,f!ded that profit~ 'are more in transporting go9.di wllhou~ aqequate 
papers,. There are·'·scores of coloured-'receipts· availabfe With transporters, which are' well' . ' . -- . . 

,. 
'·' 
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· known in gbvetn~ent ciicies: 'At check-posts; the 'number 'of c6ioured receipts decide'~ -itie'ia ·, ,, . 
payiile~! (Hearsay 1iifbfh1tititin is Rs.25 per coloured receipt). Once'the'truck driver·makes i~e ., 
payment. farthti coloured receipts,' the,re Is no·st9pping of the vehicle on the' way, ·In·. c'pses· of, 
surprise checks also,.the plai~ paper re·celpt'is showri to inspector~•for:fre<;! passage:-ln0cithe/i,, 
words, there is ·a'·Iot o( understanding between the -government siaffii/nanning tne borders . ..' .. ,,. 
Usually, iiMe t_akeh to"deliver·un~iithorized goods-is' .3-4 aiiys;·as·against-'i:;-6 days for a· 
regular DelhisMurrltiai trip', The reasbn cited by m,cisftruck· drivefs is that they ·are·aware of the· 
tiniings when the. checks at bdrder or various city limits are miriimal, so:they siart-their-journey 
accordingly. Major coverage of the route is.carried o'ut in tlie-liight and·usually /e·st is in the 
morning hciUrs, Transporting urtauthorized goods is a risky proposition,, but a' profitatile on·e; • 
-becaus~ the transporter ctiarges more ·than· the prevaient \ates (apprciximately twice the'· ',' 
normal c!ia'rges), At'the same- time, drivers feel safei',tcl°driVe such consigrinients'.'oeca'use the.. ·" 
rates, <!re. Weady fixed and .theref9re they do,. ~ot expElrience ·~a'rassrrieht a_nd·' bt~er: .. 
complications. All d'ieck-posts· allow'smooth pass'a'ge:to such Yehicles. lri some·cases; '?verf: ·.•·.; 
the laW ehforcenient officials take extra precaution~. wit~. such vehicles, by "'fay of information' ., .. 
about troubled areas. Besides, such vehicles· are also''allowe'd ·un'officjall{to ch_ange"ihelf; .. :,., 
route plan depending on the circumstances. '·.:.::,-'.·.;, ·. ,., .. :,;'°· ·;;Y ·' _,.., __ .-,-, .,;,,. ,.••··;,;),' · · 

,, ._·•:-:_:,1, ... -:·, ~ . J,.' 1\' ::-.r;.;~,.-11.',:n.'•: ·,-·_..,,:~nT ·:-, ·~~:,.~, 
9.39 .. On the basis of personal interviews with trans·porters','•if,ai'I tlie•.additional;;costs·are 
eliminate~. ':th'e delay can. be , reduced. by'. approxiniately•·3- days 'arid :t/ansportatio·n ·costs.· 
halved, · · · · .-, .. ,,/ · •,. ·, · - •·, 

".,-;.\ ··· :·~;-r.,.-/,·.1··\;:.· .. , 
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the ' ' 
,registration . ,._i_ -- ,"-••- --· - - --
·marks•cifthe ,'. I' 

: ~.} : 
,. 

'. -
..... - --····· .. ~--· - ~ ~ ' .~·-_·:_.;~ ~ ·;, :"' ,-i...- -~ •. \;,. ·- ··~ ::. -, - •. : ... 

. .. -.,;:. -- -
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S.No Particulars Form N~rnbers 
..vehicles ,: : 

· . used ,f0r' · 
- , iml)arting· • 

-r--·~·: ~~1Tut6'~~:,j ,· 
44 - · ,Houi:ssspenf 

;in"1actu~I . ·, 
: ~~r~i~irljj~ 1 

-r ,-
0schooJ.'· · · 

45 1)/Vh,e~t,lhe , 
applicai:IHs , 
~~,:~.~~-r\.' ~.I~, 

· manufacture ior dealerdn - : 
~motor'i.•I · .. ·. 
·-vehicle:' . 
approved: 

' ; repairertof. 
, _ ., :. __ .vetili:tesi ::L 
. eilg!!ged;in 

·buililing:,., . .,...;-{ 

47. 

. :bodies:ot · · 
I wehiclei;," .. 
'flngagetlJn' . l 
bilsiiiess,dt--.i 

. rhigher" · · - .. • 
_ I !P~ri:tmse . . ! 
'I ··•"·--':: '•. :,, ' ,leas~. -· , 

'Hypottmriati'' ! , on.··-.-· ... I l 

-Nurilbencif : , : . 
certificates ' ' ; ' 
reauired· , ·. ' . 
. seriar-· -· · : · 

1 .}f • 

___ J 

iF,15 

!Fl16 

-

! 
'. 
j..:.. 

F1.7 
-.. ___ . --·-·• . ")" ,_ 

:__,r..:.~, •~-.., 

-~_i_,-:.:£:.,·· -~ ;"_}.~:t{_:::~· .-·~:{:,:-

i ... 

~·-· 
; _., 

' I 
I 
! 
' . i, i j 

f.23 

'' 

. - ~ 
. ! 

' ' 

' 
I f. 

'! 

I 

: ,. 

'' 
-- ·-

1330 
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S.No Particulars Form Numbers 
number of 
trade . 
certificate 

48, ·Trade, 
number
assigned.in 
respecfof 

I the, _ 
. , ,certificate 

0
49 Date of 

, ·expiry of the· 1 

certificate 
50 Name and 

, ' address of 
!1:1~ g~aler 

..'.!\ - :~"-~:.·:.~ ,'t . : 
-~- .- ·manufacture · 

rfroniwhom."· 
!h,e '(~h!cle; ; 
~w~~~. 
purchased 

· · ·51 - : · Vehicle·is' -; -- · 
ex-army 

52 

vehicle, 
imported 

, yehicle, ,. --· 
~·-· . locally -
. ,1, ' . , 

--f 'manufacture , • 
·d vehicle.-:~,-, 
The Motor 
Vehicle is 
(a) New_ , 

, · ,. .. , ., .vehicle · : 
.(b),Ex-army , 

I 

• I 

~: ;:• d' : -.",• 1• 

- ' _ .. 
i · .... ' :,: .. 

I 
• _f - ' 

" . ' ' '-i . . . 
••-:: • I -..:- --"- ----. ------ -- ~ . 

F17, 
F18, ·19 

F17, 
·" F18 · 

..1. .: 

I ,, 

i! 

1"20 

I , 

;1;20,. -
F2f, 

.F4.1 
! - ' .. 

L~T 
). 

· · · · ...l.-1~----' L..C.~'" •• ···~ - i 

.. ' 
' 

~- -1 
'. ·.-.:,. 

.=- •. •-
'.f;20, 
:F23, 
F,24, 

,- .F25, 
F41 

'. -- - .-· - ·-· . 
• 1 

, i 

F30 F42, .· 
1. F43· 

... _ ' 

I 

· -F51 ·-

,I 
J --- -
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-- -.-.- _,. 

vehicle 
. (c) Imported.· 
vehicle· 

. '53 Type of body 

·54 -, rT;ype:_gf :,,;;, 
!vehic;le.,,(.,•.-

L-
·55 

'.56: 

·57 

'58-, 
I:;--·· 

'. 
i 
I 

,. 
' 

{}.' / • fr.i 1-:1,: 

;\::-,0:-\h 1:: f 
- ':r .y ~_{;-:·v,t.- -- i:' 

' ~{ ..,,,.;~_ ·-~r. 
l ;. •-•---~-•-• 

;M~ker;s. 
. I· ... ,, ,-

;n,?~~ ') ,. 
I· ... ' -~'1.; :•). 

', /f!;___; ,. -
~>' ~l• '.;1;, 

·Month-and-" 1 -----. -·-•· ,..,r-~-, -, .. '-1 

'.Year.of. · 
- ~ffiiiriufacture--
• "/ }• •, ... I '''-f'" 

,i :_ ~1.,n;!• 'n'Jt, ,_,· 

-Number of 
·qy!1_n~~~~:. l 
: :.,,_,q:..-r::·-! ~-
; ~•i--.::1.i..,-t, .;·, .1' 

~·t;:~;1~·::..·-;::,7 --
l f.: r 1 • , , 11 ,:; 

"P-IJ 
i: :,'. ,·:;-C• 1:: 
'."_,>, l•:11 •\,-"fj I 

. !~:.1, :;."-c::::- -•, 

' ' 

·F20, 
·F24, ( 
F25 

F20, 
;F21, 
·;F23,. 
;F24 
1F:2's; 
:~4r 
'F20 
[F21.: 
lf23, 
'_F24, 
'F25' 
;F20, 
'F21 
·F23:' 
'.F,24, 
-;f25, 
;F41 
iF20,. 
'F.21 M. 

;,F23: 
1F24 

\ ' - ' 

,F29; 
tF30, 
:F32 

'F32 1 -

J 

' 

F36 

,F36 

i-· 

i-•· --
' 

·, 
' 

'. 

·l 

l 
c 
' 7 

'' ! 

,. 
j 

·-f42, 
F43 

F42;·: __ 

:F43 
' i 

F42 
' ' 
if43 

F42 
1-

I, 

'F45, 
lf48 

,. 

'P45, 
·F48. 

'--·---
; 

l. 
' 

• I 
• J 

·- -

·- · .... 

I ·- ______ .,_ ___ . -- -

' 

· F51 F54 
\ 

,F53 

.-

F53 

' ' 

I ,, , . 
i 
! 

IJ32 



I , 

S.No Particulars · · Form Numbers • 
59 

'60 

Cubic 
capacity 

· ·.Wheel.base 

F20, 
F21, 
F23, 
F24, 
F25, , 
'F41 

\ 

·, ':-:.-,- ,- . ,·.,. . - - -. ___ .-.:· 
F20:
F23, 
F24·':e-

t 61 

62 

··Chassis. 
number 

--1 • 
1·;.-;:• 

:.~ ,.,.- ~-·' - \ .! 
fl, :.'' .. 1,'., 

,',J 
_!_:__'.:: ____ \ .:/-'f'l C;,_ 

' ..... -· ' ... -~; ' . ' .. '. ·; ., 
1_:r:1•1i \ , ,::.~ 

63 -- .. Seating . 
capacity. 
(including · . 
ariver) 
•c ', 

' ' 

' I 

:F20, 
;F2l, 
.F22, , , 

-~-- -"F23-·-- •.:.J 

, F:2 .. 4, 
1 F25 

'F21'· ... ,, 

F29, 
F30, 

-- -------; --·- -·------· F2_8, 
F41. 

·- .•• - 1 (:20, 
,I 'F21, 

F29 

- , ·F22 
. H.). ~F23:; . : , :-.~~ ~ 

• F24, , 
F25, 

·.1 1:i1, 
1f28 .. ' 
'F41 
·f:20 

C I --c ~ J •• 

·F21 
, 'Fi2' 

r • · 1 iF23·'. 
_F24, 

· ----- , ---- ·--·- . ,.,, ·' -F-25, 
1F27,, 

F29 

F42 

'' ~· --- ----- -·-: 
' l 

.J 

. ' 
. --~\j --- -

·- ...... 
'1 

-i 
. , . i 

' '' F42 ! .f43'· ·. 

'. 
-.... ------ -- ,. l -·-. 

. ·;_ --- ,-_ ~ • • ·-- -.- -- ..... ~--- -~- .-- --- - ~ :~--~~:.~_- ·":.i:_' :,,}7·· -.: 

; 

F46, 
F47· 

_F46, 
.F47 

f,rn; · 
'f4T 

------•· 

· F51 -F54 

. ._, .. 

F51 F54 

F5~ F.54 

·-·~--- - -- ··- - .. 
, I'' 

I 
f. 

. t. 

1,..,-·-~ -
:;"-·• ··• -;,·' 
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-. 

'. 
S.No Particulars Form Numbers· 

64 

,, 

/65 

. ! 
. ' 
l. 

166 
' 

Fuel used in 
. engine 

· i Unladen 
:weight. 

r--. • . ~ ' ' ,• , ,/ 

: :: ,.:.'f!J:H:'~
~ -1t: ,!i;. ,:-. 

Previously 
:held 
! regi_stration · 
i-number·of 
: the vehicle 

; 67 : Colour-or: . 
·, ' colours of , 

, ... · ' 6'.'o'ci9_;,i.,j~gs 
( ·t.,. . ' ·• --j_• .--~ • ., 

c ':-:-~ • ..: taird.froht ..•. 
i ··:end' · 
· 68. : .Number 
: · , description. 
' i ahd size·ot 

'. tyres 
1 69 i Frorit·axle 

.' . 
'~ r:r.ti-1f'~ .i,, 

! fJ I i· 1:;;.i~;: _;-,.;;_ 
~ - --- ',· •··.· - -----

. 

: 70 · ~ear'axle 

'. •-· 

l 
I 

· i 

I. 

F28, 
F41 

.F20, 
F21·, 
F23, 
F24, 

.F25, 
:i=4{ 

'F20 
;F21' 
I,·. 
l ••. 

:_:~.:;°{, 

J,_i.~'T' 

,F20; 
,. i=2'f·. 

;:F24l· 
' J ;_ :.u ---1- ..... -

1 L: ;• J 

:F20 
iF21: 
:F.~l-··· ,, .... 

I F20,· 
F21,. 

1 \.:_;),Cl 
t -- ·-

' 

' I 
I' 

' .. I 

I _,. :-

.,· 

,F42, 
:F43 

F46, 
F47. 

• ~-' J. 

:-, ... c· -.. 
. -·- - - -- ---- ....... --~ 

1F42, 
;F43. ·.' - . -__ ·.r 

I 

'· : F43 

' • ! 

1, 

'· I 

. ' 

•. I 

F48 
t";\, _\ 
:..:!(•' 

F48· 

F52 

- ; 1.:-- .. - -. -
• -, J" •• 

''. 

' l 
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S.No Particulars Forrn Nurnbers ' 

71 Gross 
vehicle 

-- • -weight·•·-- ; ~ ,, .. 
1 ~: , .-::-,! I '• •',.i ;t ~ • 

rv1:3~)1T)~m . ·" 
;axle·weight . 

· j(~)' F,r§nt . 
''" 1 8xle l 

libi Rear : 
l~-r~•ax•1e:t3:.,:. ~ ··-

. 73 Overall 
: lerigtli '. 
,,.l ii;i... :, >.:;1_ . :.;: , 

\74 •Overall~ 
:height . 

; .. , . ~ ~-''.,.:·' ~~--- ------ ' ... 
•;75 
' ' 1 

:16 

; Overall width 
; ·-·~~1:. :, ,: 1... :::·1 {' 
l :-,~~·- ~ 

;c;>::.~rharig 
•\ _.' < 

?r::··.,'.:Ci ~ .. 

17t ,Typf9fbody (" 
j -~.~ .,.: _\:,t.s·etni-,,..::- - . 
• , -- . 'traiier'; -
78 

79 1 • Number; - . 
1 ' ' - -ct~scri'p_tion .. -r7-· ·- · 

and '§ize' of ... 

F23, 
F24 
F20, 
F21·, 
1;2_3, 
~24;, 

-F41 
,F20, 
'F21;·: 
IF23, 
F24 
' 

·F20, . 
F23, 

·F24' 
'F2Q, 
F.23, 
F24 

.F20, 
'F23, · 
'F24 
;F.2p, 
.F:2;3: 
1F24 
:F20, 
F

0

23, 
F24 
.F20, · -
F23, 
F24 
F:W,• 
F23; 
F24 

• 

-·.-' 

f • :;- - • 

:F42, 
F43 

F46, 
F47 

,. 

~ 

·- -- ----- --- · __ -_:.:;--: ·--:. -- . ! 1335 



. . 
-· ·:-··:-··: - -

S.No Particulars · Fonn Numbe,.,. 
· each axle of 
.trailer 

: 84 · , Bra rid ·name 
I 18i frie ','.le l . . ""IC' 

! ,yehiclf, 
: -:. 'delivered 

.• ! F21 

r . ' 

' ' ' .1 ~ ·· ·-~- r ·· -

IF-35, 
ll'l'T 

. i 
,: 

.1 

r 

' ' ' 1 ' 

- . --- ...:.. ; 

_F42 . . F45i. 
iiF46l:. 
eF,47,;/. 
. F.50! 

F51, 
Fs2· 

F53 

I . : 
LL ... 

_ 1_ F54~-{ .. 

F54 

i 

' 

' 
F57 

l , 
·-' 

I . 
' · __ -·'- : •.. ~ 

' ' •· 
{ 

,l. 

J. 

! 86 1 Name ofthe. ! :F.:?:1: F31, i . , l 
'---•'-"bc:u:,.::v,e::.r_~--'.1----'---,J'----....1...:F..:2:c3:c,'-~-'--'-..:F..:3:..4'---'----._1..----J..--~-'-'--- -,J.-----·~· -'----+.J'----'-'\ · 

i /,St-;,-:-i•.i ---i l ~,~J'~ ., J ~- . t .-:_t' l - , j 
f~J :tlV<:;"J- 1· i-_o·· ., ~ , 

,, - , __ ', -- - ·--;-- i ···-·----.. --- - --r-- i'" ·--' - _J 
l ,:: ;,, I _,! •.. . ~, /~ "c;,._. -·-·-j• 

. 1)\T;'i~ :·,7i,1:'G~"r:,:;;z.:'_-::,:;,'c~-:~~-;~.:.':r;:::."~,: :"~·:::~=\::: · ,· :,;c3,,::··.::· .'.-:~,;.f''"'~ ;:-:"'.~;..:.~~;,...·.s:5.-: {f;:~·:./.::.~'...:.:, .. :, .'.:,;: •"0: j::,:,.:~ .. , .:r::::-:: ·-~~-::::- J -~1 
·--;- -- .• _: ---:-,..,_-. ·-. 
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S.No Particulars Form Numbers 

87 

'. ") 

!89 

,90 
. :·. 

Vehicle 
·cor:i:iplie~
wi~tJ>,ih.e; ,. 
pro_visions of _ ! __ 
the'.Motor 
ve_hicl~·AcJ,. 
1988 witti · 
respect.to 
pollution: .: 
sta'i'i~arcis~ .. 

y~~i•':!e .,, -
complies-· 
wit~'.tl:ie. ' 
pi_o~i~i9n~ of 
ttie ·Motor -
veiiic1e '.ii~1 • 

. 1 !l8a wiili' 
: rif#,'i!i6t io 
body'of the 
: VeriiC:1e1

•••. . 

.Makets·: :·" 
'ciatsification, 

. Mofof"~•'"'" 
'veti.ic1i'! • • 

t·•·_;},.: -i-c,:: 

i 
- i...- • ..--- --·-· 

'i 

' i 
' 

F24, 
F25, 
F26 
F22 

' ' 

{, '"I 
I-'. 

i. 
I 

i 
• j ~' 

:F27 

:.. 

;F29, 
IF32. 

. -- . 

"F~5. 
iF36 

·F38 

I. 

;F44 iF46 

' ' - _,---,... __ ,_ 

,. 

,-, 

' ' /' 

,r/:,:t.· f·! i.! l -

i.;~;;0i,,\;i"'4~.1k;,,>;i;f ;J&,t~;~:,k;<i½ii/ si~;:c,d,Ji3£,<t,~i'.i~:c; .•.. ·:',: ~.,,; ~~-;;:ct~cl 1337' 



S.No Particulars Form NurnberS 

number 
92 · · Name of the 

state of 
rAOistration 

• 93. :oate and 
· pi1ricid of , 

I 

F27 

' 
-F27 "F29 

' 

' .' ! 
I reaiS!ration , •• · il-,,-,--l~:;l:l.:===-1--:.::._...:_,+:_ __ -le-----+----ll----4-----'-1----+----'l----+----11,,-----f 

, 94 , Previous 
. ' =-

F27,. ' 
; 'regi~_traffon ,, 

. number with , 
' · '~alidity µ ., 

" .. 'neriocf ,( '· ', 
95 New"'•' ., 

I c:' • .. -, . registration ' 
; :m8rk' · •'l _; 

. 

96 . Registering ·• 
· a!Jlhority . , 
WhlCfl'' .!1

1
• _-1 

. 

97 

98 
,,·1: 

., . 

99 

100. 

. 

'ofigi~~1iy' 
regi~tei-!'JQ,~-.,-: 1 __ 
thii"vehide · 
Period.of 
~~y,irfthit 
state·:.·. ' 
P!3ri9rl. up to 
which-motor-~·. 
veliic1e 1ax , 
hS'S-'been 
.. <iiC, 

f.'!3!1JliQg,liJx 
details . ·. 
\(ehicle_,, ,,. , . 
involved in 
anv.ihefi i 

1 l,,..-r ,..,_F · 
. : - ,.<. 

, 

' F41 I 

' 

. 
F,t7 . 

' ' ' . 

'F28 

; 

' 
' ' 

I 

F28 ' . 
: . ' 1r 

" •i 
I f.'28 

·.:..-.: . .) 
. ; ·-- .. .:L 

' 
' 

1\ 
' 

: 'I 
! . I 

I' ,; ,., ! 

,, 
'' 

F28 
:r 

! 
I ' '; 

F28 1 ! 
' I ' ; I 

' 

i. •.: . _', .:....; __ ·-
\ · ~-:.~.:(' 1. ., . 
. ~~- \ 

i. ,. j I 

t:Z-~~:~~=~~~~10!~.~~~""~~::.:-:..~⇒~~.;~ :~}~~.::= .;:~ ~~-~; ~ .. -~• _ · ••t:: · • .. -~ ~z~-•:•+: ,' ,;:.:-r , 

., 

' 
' : 

' 

' 
. . ' . " ! I 

', : l < " 
. 

- ' ' I 
' ! 

. i I ' I . . 
' , I I 

' ' 

; 
. d , .. -- , 

'I ' 
• I ' ' : 

! 
' ' ! I ' I, ' ' ' 

I ! ' 
! , I 

' ' , i' ' ' 
'I ' l 

' 
i-' i '· ,I I " 

1.1 ' / 

. \ . . ·--··i-

• 

' ' ! 
\ 
\ 

1!33&< 



S.No Particulars ·-· Form Nunrners 

1 .cases .with 
1 <ttetails 

10~ dlmlion 
iµendil)!J 

, I ~a!f)S.t i -
: __ -:-,- _section_~ . I 
· : , :_ .. _54,i;>r 5511T 

·motor
vehicle :act 
1988" , -·: 

• ·102 Anycasii" 
against• 
transporter 

-- . ,prohibited 
·goods.· , ., 

103 Nl!me of the -
purchaser" 

104 ,Address of 
. ._ the - _. 

· -- ·ourchaser 
105 . Effective. 

· date of 
. transfer . · 

106 ; Full .name of _ 
· the financer · 

- .. '-- -

.. 107. : Acldress of 
-the'fmancer 

108 Relationship 
.with the 
deceased 

· F28 

/, 

F29,· 
F30 
F29,. 
F30 

f2~. 
F30, 
F31 

-F30, 
F31, 

I 
·I 

... -_~-1°-- -- ---. ..,..c,i~!•• -- -
_, _. _ _ ___ _ _ , _____ F30, · · 

1=:ft ' -- --- . 

_, 

F33; 
F34 
F31 

F-36, 
F37 
F36, 
F37 

F36 

l _, 

'. _, -

.. -

-·•·------- .. 

. ,, _, 

J 

l 

' 

I -

1. 
I' 

i _,; .. 
I' 

', : 

I 

I, -

i -

- , I 
! 

' 

I ; 

-I; 

1339 



'; 
l 

registered 
owner 

.109 . Date of ---- --
ownership in 

-~as_e:_oJ __ . 
'r,ir....!of- --~.-.: 

:veliic'.,e 
, ,· ----· .. -.~=---~. d;'.·J ':~~--. :-·- --~ 

. ~-acquire in" 

111 

public 
rauctionc:·. ·. 
·ntenew-=i 
address . 
The period 
.of renewal of 

,,•,· ,fitness, .. ,•); 
i ''certificate in 
, case•of 
1 • - --

~ t.1 2. i transport 
·:·· ·· 1 '.vehicle.~.-, 
112 : Number of 
.Jc,, letter-of: ' . 

-: 'auttiqrity. for· 
,;_-:,'_ ,testing··. 1 

.'station with 
!date.~ :.i i: 

113 

114 

1.15 

,I 

Name-bf 
·authority 
holder-· 
Address of 
authority~. 
·holder · 
A'ddres"sof 

.!..'.--:!....:(j - ,,, .I ' 
I ' ,. 

I 

~ ;1_~~ - .t--:· .. :; - t -- ---··-- ·------

'' 
' ' 

F32 

__ F33 
t'.?,: 

,l' F38 

F39, 
F40 

F39 

F39 

F39 

'I 

; ll· : , ' 

~~~~~;~;,~½~ ,C..~~f .. :~i~:::> ~:·c .-~:~-- -_ ·::~~::... . , . __ ,·~:~:.:--c:,"::·,~~--,•-.,-;,.-__ -_-_-_~- --~---

I ' 

, i 

l ---- --. 
·-- . ., .. ., ..,; .. · .. · .. ·• ,, -'-

' .! 

' '' 

;· 

< 

' -,----- --;• ~ I" • : -·~- --· ,: 

~- - --. ____ , -~ _ 1 "-•- j 

' ' 

1340 



S.No Particulars Form Numbers 

I 
,the ,premises • 

. ·.cif:thettes.ting i 
! •station i 

, 1111'6 I !Peried«af 
i ·valiclih•<Jaf i ~ j 

i -~ ' authorltyiklr .I .•.. ---· .I - -· 
I iesiing ' 

Staubn /,• .. ;-· 
-~ H .Renewed· 

peribd of ,. j 
i .:autHOritv.~, 

_11:a ... i .£xpenente_, _. __ --;•----
: iil1':.•·... . . . '. 

auti:Jtn'iibile 
•Workshoo 

119 Dir'ectly/indir . 
.: '~ .eciiyJn.alOn - - - - i 'transport ·--. --, ... -·- . 

l :-; busiriess' 
120 . 

121 · 

: '• l 

122 

M~thine_ry & , 
/.nujciment 
Staff.,·.,.;: -
eiigafied'in, 
different" 
cadres"• 
(if Manager 
(ii)'l~l_~chanic 
(iii) Helper 
(iv) Other .. 
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Annexure 2: Smart Form for Trucks 

1. Status of the Transporter: Individual/Company/Partnership firm/Co-Operative Society 
2. . Name of ttie Transporter:- · 
3. Address:-

. 4. Type of Motor Vehicle:- . 
5. Vehicle Registration Number:-
6. Registering Authority:-

. 7. Vehicle Insurance Policy Number/valid up to:-
8 Driver/s in Vehicle·- ·, 
Name - Driving License No. Place oflssueNal/d Badge Number 

till 

-
· . 9. Peno9 up to which road tax has been paid:-

10. Certificate of Pollution Control NumberNalid up to:-
. 11. Certificate of Road WorthinessNalid up to:-

12 D - ·1 f S P . h I - I" eta1 so late erm1t e d by the aoo Leant:-
State/Union Territorv ' Valid Ull to 

-

- ·eaiso. ons1onment- ' -13 D I "I IC 
Co_nsignor Consignee Receipt 

-Number 

14. ·Total freight charges paid:-
' 15. Total value of goods transported:- . 

16. Goods Insured:- Yes/No 
17-. lfY~s: ,lnsuring_Agent/Pol!cy No.Nalidity:' 

. 1209 LJ&CAl2002-10A 
- - .. ,:, - . '' 

/ssuln11 Authorltv · 

Point of 
Ori11in 

. 

Destination 

' 
. >,' ~, " I' 

'. ' 

! 

' 

I 1, 'I 
1 

' 

ya/ue (Rs.) 

.. 

.' 
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CHAPTER 1 

INTRODUCTION 

1.1 · Importance of the subject 
·, . '. 

Water covers more than 70%·of the surface·of the'earth. lt·fill1Hhe oceans.and the rivers; it 
resid_es underground and is also ·present iri the aif·which we breathe. Great civilisations have 
risen where water Was plentiful and have fallen,-.when the supply of'water failed. Great cities 
have ·been born on the rivers and many have ~anished when the rivers i;lried up. Today, mqre. 
than ever, water is both ·slave and master to the ·p·eople:·lt has·meire uses than can be 
counted on the fingers, and it is utilised in almost every activity of the civilised man. But one 

_.,.,. important fact about water is, that while .. our demand for'it is 'incieasing,-:it is not possible to / 
increase the supply. Viewed in this light;,water must be-preserved and managed properly. . 

Disputes relating to water should therefore de~erve our closest attention. This is particularly 
so, where ·the disputes are between two or more political units, bec_ause, then, the tensions 

' .• • •• • ' ' •• 1 ' • ' :• l-' . • 
between the-people:may mount.· . .. · - · · - · ·. 

'd 

1.2 Scope of the study 

It has·been considered desirable to prepare a separate study devoted to inter-State disputes 
.relating to waters'.. rather·than· deal ·with it in' the· general ·studii"relating to mechanism for the 
settlement of inter-State disputes. This course was considered·desirablefor several reasons, 
but three of them will be mentioned-here.! · · · · · · · ' · . · 

1.3 Importance of water 
. . 

In the•first place, water is the mosfimportant natural resource for mankind. Great civilisations 
have been founded on the bahks. of rivers - the Egyptian :civilisation (cin the• 'Nile), the 

. Mesopotamian civilisation (on the 'Tigris arid the Euphrates), ·the Indian civilisation (on the 
Indus) and the·Chinese civilisation (on the Hwange He). Great civilisations have perished for 
scarcity, of water '- e.g.,· the- Sµmerian, civilisation (Mes·opotamia); which was ·destroyed 
because of salt built up·in the. soil."' · 

In the Indian context, this aspect becomes still more important, because :over 85 · percent of 
·Indian territory lies within' its major and medium inter-State riversi' India has··14 major rivers\ 
which are all inter-State rivers. (A :"major" river is a river with··a catchment area of 20,000 
square'kilometers cir.more) .. : ' ,·. • '' · . , · · · '·: · · · · · •. 

India, has 44 medium :rivers; of,which· 9 are ihtei'-State rivers.:(fi. "medium" ri~er is one with a 
catchment area of between 200 and _20,000 square kilometers).' · '· - ' 1 

·" 
1.4. Past experience 

... 11' 
I " • ' • , • 

Secondly, past experience in India; in· connection with the resolution of inter-State disputes 
relating· to waters, has hot been very happj'; It is riot easy to say ·wnetner this is due· to the 
nature of the disputes, political factors or inadequacy of the constitutional provisions on. the 
stJbject. Whether or not .an· effective solution ·can •be .found •to the'-protilem: 'isra different 
matter. But the subject does seem to require separate study. 

1.5 · The legal provisions - further action needed . 

Thirqiy, lhl!re is prima. facie need for considering· the· matte'r afresh. As· Setalvad has 
,obser:ved.vu : , · .,.... '.: ' 

"The tril;>unals appointed under the Inter-State.Water Disputes-Act ·10 adjudicate upon 
them have, so ·far produced no .results. We know from the ·ifxperience of other 
countries, how long ·drawn-out anct expensive these adjudications·:can be; and our 
country cannot afford either the expense or the long delays. Our Constitution-makers, 
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anticipating such. situations, have provided ample power to. the Union to enable it to 
deal with them. Why should not 'the ·Union, it Is 'asked, exercise•its ,powers··of I 
legislation under Entry 5~ of Lis! 1,' which empowers it to legislate for ilie regulation j 
and developmert- of infer-State river~ and· river ,valleys, Jo the ~xtent,_ 19 .which, such , 
regulation and d!!velopment under the control of the State is declared by Parliament · 
by law to.be_ expedi~nt in l~_!!-P_l;lbJic; ifllett?sl'i1 ,Su_ch a9tion by the Union, it is urged, will · 

. ,,.have (_her~dvantagepf ensurir.ig,a g4ic~ ~olulion of these, ~isputes, arrived at from the 
;_, , , nati9_(l\l[ p~r~pective", • -. .- -,.•, _ 1,," ·, , _ , . , ~--. :- - i, . , _ 

,,,,,..'I• .t~:,. ,..,,' ~, .... :-:,)i{.:.,'.' ,'"1.~ ... ,.. l. '-' 

·.1.6 .. ,- ,,~chei:ri~ofd!!\cµssion,,1.:,_·.,. · .-::· . .-,,.-; ,,.: : ... · ., ··, .. ,. ,,., 
~ .,.· _·} r,•,, .,-::·- .. ·tj. ·~ ··•·n;.·,.:-1 1L: · ..:• , .. ' ., ·. ,: .. '1, 11~;. 

Taking in.to accountJhis. ba9kground,Y{e.!Jh<1II now, proceed to deal with various·aspects·of the. 
problem, so as to qciver the fact,ual h!slqry 1:l~c;l !~~ lawrr~levant to.the problf:m,. . - - · 

,. . . .CHAPTER2 -- . ·- - ' ,.. . . 
• -~ i '" .: , , ,, L ••,.1"11 • -:-: ;1::.'•:, : .••r.·n', 
CONSTITUTIONAL PROVISIONS RELATING TO INTER-STATE,WATERS AND THEIR, 

HISTORY 

2.1 Legislative competence 
.· :: •, , : · : , ·. ;· . . : .-· _. ,s";.·t 1.;. :.;• -.. _,, ·; ,· -.·•, :-,_.·, · _·. :_ .·.; .: i,' 

(a) .. : U_nder the.,lndiari, Conslil~Jipn; ,St_~tes; have-power. to •legislate (StateJist, entry .,1'7). 
" ,,-~,dth,respectto,lh1?f9llow[ng.s4bje~!:,, i-:·,,,~:• :r ., .· - · · --,:. · ·, _;· ·;; 

"Water, that is to say, water.supplies, irrigation ,and canals, drainage and •'• -
embankments, water storage and water power, subject to the provisions of 
Entry56oflist.1." • .,J •-'-, .. , 

, r·, I_.,.., . .., 1 ;{'" I•' ,.•:;~·• ··r. ';_: , •,-:. 

(b) ., Unionli~t.·entry,'56_, refi,ds_as under:.· '.. - , .. - ,, , : ,,_ 
. '"·· , "R!=)gul~tion _ and deile,f9prl)ent _of. inter-State rhlers _ and river valleys, :to. the 

. ,, . '_ · :·' · . ,.extent to which such .regulation and development unaer, the. control oUhe 
~~· ,, ,·,_' ':union is-de'~lar~d .'by, Parlianieri by la.w to be expedl!!nl i~ 'the public intere$1." 

";" . ' ! /'• .,.., 1: .1 ' -· :;:. 1 ~ ·• .._ •• 

2.2 ., , J,\rticle,262 ... , .. " ., .. ,.,, , ... ~ --~-·-· 
-~.,~-1··1.•\. 1. ,;-:r:.,:,•i" ,:·::,• .. •,.~~-·'·:·•:r· ,._ ·.- ;•, . ~ ..... ,,. 

Article ;262 9f the .9prsptyliqn-re.;:ids as µnf!er;, ,./ · . -. •, ,. , , ~- : . ,,, ' .. , '" . , -0 . 

• · "262. Adjudication of disputes relating to1waters of inter-State rivers or river,.valleys:,,: 

-·Pa_rli<l.1)1,~~1 may ,
0
by l?W -prov/de, for ,the ,adjydicatipn.,of any dispute,,or 

complaint with .resf)ect to-tti_e_ USI?.' distributjcin_or control1of the waters,of, in. 
any inter-State river or ri~er.valley. 1 

1.,,, ' \' : ~ . 
(2) · Notwithstanding anything in .this C~nstitution; Parliament may, by Jaw,· 

. ,, . provide, _th,?I neit~er t!ie. Sup~erne _-Court ,nor any, other.-court shall_, exercise 
11 .: .' , ,,jurjsdictiori ,-in respect 16f, any Sufh dispute or ,complaint as ·is referred to· iii 

. :t -... ·~ ," ·:,1,:~~),Pl?_Use_(t)~!i'',' ., - :. .. t ,_,· ·.i:,i" • r:;-->~.:i -...: 11 ~- '.).• ;.: 'c,r- ·~· ••: •·, 
[I! ~holifd ,be noted that the "dispute'' need1not.be between .States, as,such].-', · . , , · 

.. ~ .... ,,.,,, ··,. >.•,!;~•,.' -· ·f'i, ! .... 
' • ' ! • 'l ~• 1 I : • JI - -

2.3 Act of 1956 
;__,-..,,,,.,.,-, ,~.'.:,._.,\· ,~•-·r , ·,;;. ~; """: ,_":, __ .. ""., ·1·1' :: f 

(a) · In ·exercise of-the power conferred by article 262 of the Constitution, Parliament has 
:•~;• COS' .~nacte~, ,the.-.Jrter-.S_tat_e- Water_ Disputes, Act, 1956:vm Section 3 .(and SUCC!)_eiling 

s·ections) of the· Act contemplate the reference of a "water dispute" to a':,Tribunal. 
· -Section 2(c) of the ~ct defines "water dispute", as meaning any dispute or difference 

c .-:i,, ,· ,,,f?_e_l,Ye!ln_ ,two, qr_,:morec State· Governments_ with,-refereni::e :to the specified _matters. 
o•ii'.l '" t,Jqw~l(E![, t~e . .word :•complaint";,used in,article 262 of the·Constituliori, is not used in 

11..,r. i--~n-Stb.eA~J:of.31,956,. · ,•, ···•r: .... !··; 1.' .. , .. :•."·. ·, 1:· ' • .. ?,L~ 

., 
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(b} 
. ~- \;·. 

Under the provIsIon of the 19.56 · Act quoted above, the request to the Central 
Governml!nt has to be made-by ~:State Governmen), A_citize.n ·cannot directly make a 
"complaint", ~- thougti the Constitution," in ·article 262, mentions a dispute or a 
complaint without confining it to a dispute raised or a complaint made by a State 
Government.~ '. ' . · . . . 

, > , I • I ' '( _• • o 

2.4 . . Government of India Act, 1919 _ 
'., ~ - !' . ·' . ' I 

ThEl subject ._has anJnteresting histpry ., When _dyarchy was introduced in the Provinces (in 
British India) ·u·nder_ the Government of. India 'Act, 1919, .irrigation became-a, Pro_yincial, but 
"reserved" subject.' Befoni'the Provincial Government could take up· any_ project involving the· 
interElsts _of rilor.e. than on,e Province, the pr!or, approval of the S\)cretary of State had to be 
obtained.' . . .. ' :· . . ·. · . . . . · , 

2.~ 

(a) 

., 
Government of India Act, 1935 . '' . ' '. .. : : . ' 

.' • ·, • • , I 1 ' ' . < • \ ,, • • • • • ' ' 

The Gciverrimerit bf India· Act,' 1935. (Provincial List, Entry 19) placed irrigation within 
the sqle j_urisdicti6n 61 the Provinces, . . ·, ·/ : , 

(b) Howei.ie(sectioris~130 t~ 133 ot'the Act of 1935 made detailed. provisions as to inte'r
Provincial, etc., disputes concerning water. The relevant provisions applied to •, 
,"States" also, 'Le., to those.Indian States, whicti may ultimately join the contemplated 
federation. Any Province-,or_ Sta.te _\'(hose interests were perpetuaily affected in 
respect of water supplies from a n?tural source, owing to·,the actio_n of' another 

.. "· Pr9,vince. or_ Stat7,. ~puld complain to the _(~ov~rno~ C3,en!)n;iL , . 
' 1 ' 

(c) The C3overncir General was required to appoint a Commission to investigate and 

(d} 

2.6 

. report to him on the matters to which .the ,complaint related (unless, j_n his opinion, the 
:· ',issues' were ~ot·of suffi~ient,importanc:eJ: - ' ' ' ,' ) ' ' ' . ' ' . 

• -• , , , > 1 , 
1 

• • , I , , • , I , , : 

.., , ,. . . . '• . . .. ; .. 
After consideration of the repoft, the Governor''Ge'n'eral 'was' to give sucti, decision as 
·he deemed proper. · · ._, . ,, , ·. . ·· 

' . 
JhE:, order;:,! t~~ <3,0\(~(n~r. General y.,as to be binding_ ~pon the parties. ljiowever, 

· before the 'Governor' General .gave his decision, the Governor of a'ny. State (or the 
ruler of a Princeiy State), affected by !he order, could require' the Governor General to. 
refer the matter to His. Majesty in Council, which could give such . decision as it 
,deeme'il prcip'er: ,, · ·. ·. ·. ,, . · · ; · ·.. . ·· ... ; , 

·, --· .. ' - . '· ., . . . . ' 

!•/· t '• ', ':;: •:•.' .:, ;" '·'' " • d' ' . ,··.' ,· , .' ' :, 

· J_uris'diction dfth'e· F,eaeral Court '(or any other court) was liarred, if action to. lodge a 
' complaint haa been'taken by the 'Governor of a Province, etc. ' . ; 

' " 

. Bill in tlie Constituent Assembly 
,•j • ~ , - . ' •' I ' -:, ' \ ,/; '• , • ' ! - ' ' > • ' 

In the draft Consti,tiJtion,. the; ,c9rresponding provision '(artides 23.9 "-;- 24~. of .the draft) 
contain'ed 'prOP,O~itioris sub?taiitially·similar to 'tho,se ccint~(ned in secti\)ns 130 - 13,3 of the 
G9Vern~ent ,of' l~dia:Ac\!,' 193!/,,, e~c¢pt lhflf the_ -~[esiden(w~s ~u,bstitu,ted,, for the . .,Gove'rnor 
Genera, and the reference of.a d\sp,ute was ,to be·by th\)_Pre~Ident, to the.Supreme Court 
under the latter's advisory jurisdiction: (Jurisdiction'of all other courts wa·s barred):· 

' ,, 
2.7 

. ' ' 
\' • •,• l•• ! . • 1(' •' '• •. T >I•• ",•• • •,' •• -, J,r • 

For simplicity and effectiveness; Dr. 'Ambedkar recast the whole scheme. Article '242A (as 
revisecl'by him), was 'ih 'the sanie /arm 11s present article 262." . ' ; : " , " · . ',:-. __ ,., 

:, ' ' 
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• I 
CHAPTER3 

~. • .•• ; 1, -- -

.• ENACTMEN.TS RELATING'TO INTER-STATE WATERS . 
• C ·,, 

3'.1"' 'The''lnter-State'Wate~ Disputes Act,.1956 . , 

'' ' .. ' 

Pur~uant to the po~er _conferr~d by the Co~s(itution (articl~ 2(,2),, f.arl)al)le~t, ~as_ ~.nacted th_e 
Inter-State Water Disputes Act, 1956._lts main features can·be·thus summarised:· ·• ·· ·" 

. ' (ai ·-· A State''Goverrim'entwhich ·has"a wat~r- dispute with another Staie ,Government may -
' '•. _ •~~quesfttie'Centr~I Cfovern~~nt io r~f~r.)he disp~i~: to, a)~i~~-l}al for adjudicatiof :1 ::'. 

(b) 

(c) 

The ·central !3overnment;' if it is 'of Qpinion that the· dispute 'cannot lie. s~ttled by 
negotiation, shall refer the dispute to a Tribunal. · " 

The Tribunai·s composition is laid down in th~ Act. It ·consist~ 'of a' Ch~irma~' and tw~ 
oth~r members, M!)linated by th~ Chief Justice of India. from a/iiong persons who, at 
the time of .such ·nomination, are Judges of the Sup'reme Court: . · . . 

• -. -· J .,._, ' ' '• • ' • • 

(d) -Ttie Tribunal can appoint assessors to advise it in the proceedings before,it. . 
• .... • 1 J• 7) ,_, ~ .. . . . . -L ,. ' '· ,· · , ' I, • • 1 .• ·-:: • ,,•,. 

(e) •: ... On ihe refere.ric~ bei~g-niade by itie C~ntral Govei-r\ment; the._Tribuna1·inv~stigates ·. 
· .: r, ·'-' •the-maiter iin'd 'malies "its. report, einboaying its' decision.' Tlie· decision is to be 

·.' 'publi~heifand.i,s.to be final"and'biriding on the_parties ... · _ ·· • • · . 
. ,,· . ; ·-·· ,. ·- . ••• ~--, .•i.' ,. > ... . >-! 

. . . . . '! . . .. , ' . . ,, . '; ,, , 
(f) . Jurisdiction of the Supreme Court arid 'other courts in respect-of the dispute referred 

to the Tribunal is barred. . 
.; ... - ~~' .. ' . .. -. : '. , ( -., ' 

(g) Tfie Central 'Government may frame ~ ~ch_em·e, providing f9r afi njatters ~ep~ss~ry to 
give· effect to the decision of the- Jribunal. The scheme may; inter alia, provide for 

.. establishing an aut_hority for impl~menting (section 6~). 
' ,' , - • ' -, • ' i ., I ; • •• , •• \ , ~, • , 

3.2 The River Boards Act 1956 '. "'/',' ., . •. 

. . , r. - .: .,.... . - ~ ~ - , . • - . •. • • ~• ' ' . 

·ca)_' : Ihe,River !=Jl.iards _Act, 1956, provides'.f9r the esta~lishin/ll)t l.if·Rive~_Board~, for _the 
regulation and development of inter-State rivers and river valleys: · · ·" ~--~~> _•,_.i-1,,•_~,::-...:·.· .... h' .. 1~ .. '., }-:~ .. •·: - .••· .. :··. \::·. · :·:·:·, ; .. 
Ori 'a request · received from a · State Govern'ri1ent' or ·otherwise, the Central 
Government may es_tablish. a Board for "advising the Governineni interestt,d' in 
relation to such' matters concerning the regulation or development of an inter-State 

r: ., 'river or· river val(ey'· (or any ·spe9i~ea part) as. 'mciy "tie' l)'oiified by the" Central 
: Gov·ernment. ·, · · , ,. 1 1·-, ·... ' • •1 : _,., , • ·, • 

(b) Different Boards.may be establislied for dlffe~~ht inte~-Stat~
1
riv~ri or'river:-.i~lleys. ,;. 

(cf~' ,Th~. BPil;d is. to c6n;ist \if the Chairman and sucli oiher. riie1iiber; -~~. th1f Ce~tr~I 
.. '. ... '. Go_vernmeht)h,inks_'fit /ci_ app:olnJ._Th~y rij~si ,be,p_~rsonfh'~vliig' s~~ciai_kho_wledge' 

,., ,--,:·.· !3.nd exp~rieil]C!l i6":irrigatii;m:, ~lectriC<jl ehgil]eerihg, .flood contrq!, l]iiVig~tion,_.wat~r 
· ··' .: .. 'conservation; sciil conservation; administration or finance; ··. , ·, . : · . ·. · · · ·: 

' • , : • • . , o •' ' , ,,I. ' ' , • : , ·, •, •, ,;. ' I ,• > ' 

(d) Functions of the Board are set o_ut in d_etail_ i~ sec;tion 13 Pt.the.Act., SubJe~t-wise, they 
are -very wide; covering conservation of the wa'ter resources of tne· inter-State river,. · 

,r , r,sc~el')e;, fpr:i_rrig.~tio,n a~d.draina~~• i:f~v~lopr,ent,of hy?r~-el~c;tric:.P.oy,:er, sc~~mes -
'. for:flood control; _promotIc.n of_.n,<!y1gat1qn, coetro!.9f; S<Jil erosion ~ncJ;.pr~vent19.!1. Cl~ 

• · pollution. · · · · - · Y ,. 
But the functions of the Board are advisory ~nd not adjudicatoi:y. · · . . ' . . 

·ce) 
• ' ' .._ • ', ' ; t • , • 

By section 14(3), the Board is directed!to consult all the Governments coni:erned:and 
.to secure their agreement, as. far as possible. · . " . 
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' 
; . , _, 11:l~rea,fter,,, by seqtion 1 ~. ,:they B\Jard is emp2w!3req to: f,am~. , ~~hE:t)le~ •. _ob,\ain 

,,, .. , .. :·_;corifiiet1!S ~~ t~~'.i,nforfasteil,,m~v·e~l)ment~ and fimiHs~ '~ ~qReMe,:·_[Se~t\ori 1._~(~ll But 
. ,-.t~El>,s~re_rr,i~s. ~0:1101_ ~~ey111_'_t9 ,have a r1;a~d~tory,,f~r_ce_, l,t.~p~~ar_s}r~CTJ se_ct_1on'15_(5) 
: ·: · ,and section 15(6) ortne Act that: · -' ·· 1, ' .. '· _._, /" • • · • · • • 

. ' . . (, .--~ .. ;.,.•-~~-.. ·,. ,. ',.,.·· ~ .. 
the Board can advise the'Governtn·ents'.cbncerned as to execution··of . ' (I) 
the scheme and ·. . . - . ' 

/~-·-:l•··.~:•~1:•::/:·, ·._ _ -::.::,.: ·•-~'.,! ~:-,l.'.,'1·, •:.·:• :, 
1 

--; •. 1!1-~ '.; "·,!·,~:•••~,. .,-,·, :-•:.-:· \::.~' __ ;,, :t:,. _ 
· · · "' .,,i , .,_- · iii) , ' · tt:,e;,q~ptr;il. G9ve(~rfie~t1 ~an ,:·~s~is,t,)~e. Gciv~r.nr:n~nts ihterested\ i[l 

; ,., :,.} _:, , ,_ , ,.', _)~k1~.~ •. ~~c~ s\~p.s _a?;-.rl)~Y- ~e·n:~c;~sary, .f?{~f:cut!:°;~ oft?,! sc~~f!l~· 

· CHAPTER4~- •·:r, ·'' ;.''I'",;:.-'.~ • .. ( "' 

'.' t· . ;_.- .,. ! ;"\ , ' 
__ -·~J .,:_.: .. · :~·- ·1 ... _ ... :-~;- 1. _;·10:.u.::- ·,.' .... . t,· ·. r· ... ,. --:~:• 

4.1 s'dci/;e ot.tii~ ci;~~i~f''' ·.· .':,,.- :--,•,,,.- · : < ·._.- .,,,· /•::· ;,,- · .. '·-··,·:- i -
.•1.-,,' .. ,,{:!'~,~-1r :1• .,~••,\'.:. ',;;~••-,,,,•:'\ 'I 

, In the area ~f the_ law relating \~ ;,._;a/er~ '.~~;_;,i~g;in\~f'~taie'; 't~~re. tiavjl:eine[g~d certain legal 
doctrines, which can be usefully corisidered·at'this• stage .. No doubt,'these doctrines·belong to 
the field. of substantive law; rather than 'to the area· of process for the adjudication' of inter-. , . . . . . ' ·-·' ' . ' .. , . ' 
State disputes. It :is also true,· that some, \he· of them _were· evolv,ea in' the cbntexf·of 
international .dispuies,;rather· than inter-State disP,utes. Nevertheless, a ,brief look ,at the ''·'• '','' _,_-:-,-, '".,,··1<'1 ·" ,- . .,. ,'I,,'-,·,~', r-, ,. •, ,,, \· ,,,,, •. ,,, , , .. 
_subject' 'n;iay, possess: ,some i.Jtili_ty,, when e)\amitiiilg: \he' que~\ion. of evplvi(lg' an appropriate 

."procedu'r'eforthe'settlem'eritbfsucti'8isp(Jtes'.', .', '···""'' ., .. ,,,., · , ,., .. --: •'",' 
' . 'l , • • . ' . : ~ . ' • 

4.3 Doc~rine rights of Rip~rian 

I 

Jhe doctrine. of riparian Jights empha~ises-the recognition of equal rights. tci'the use 'of water . 
·by ~II owriers-cit'la/id.'.~tiutting: k;ri11~r ;'~s J6ng. as '!hE\fe is1'iio\esLJltiri,j:"i/ite'f[ere,n6_e ·-.yi!h 't~e · , , 
'rights of o_ther· riparian ciwhgrs.':Ttie'abctrin'e' may' not be'cif"inuch 

1
Use'ih'the context of:inter! 

S
,_ , . xi· · • . . .' · , 1 

• - • , 

tale rivers. , . . . . . , ... , " .:· , · .. · . , 
:,1'1'.,.--;'-i•':: :•;.•,,.~_ ·::11:.:-w.}.~rt,t·:,•::::,-,~= ;~•:i,!:·,~,.o•r'. h.i'· t~r:!-tJ~.".~_:!1;"">,·,;:··- :,1,' '1•i· 

4:4 ' .~ 'P~.7~~ir-:_~~-~r:i9~!~~8~1~P"."1~.~~--: J•;t,: ::;?:•~ ,·. ·1c:,i,t ;~ '1 J:' f \I :1 ·,,: l ' . . . 
' ' - . -• • • ' 'J • ' • 

The ,doctri~e of prior apportionment has been_ applied in some. decisions· of-the us Supreme 
., 'Co1,rft1, Th; cardinal rule -of 'ttie ~octririe" is·:that-'pric,rity° 'cif.'appropriati6n 'gives ~eniority' _of. 

r-.·, '" ""1•·1·• •r•--•, ih I ,i••l' , ....... -, •·{. ·-,-..,.J." 1 r 1 -1.,•J· -, J • ·, ,·, I· rights·, .. , 1·•Jl •• ·•• .. :, •• . '·!•·--- ... , ··· 1··:•:•.~1,\•-- ~~-"-.,-11- 1: ,\, ...... -,~ ~-.; ~ • • 

• .,, • 

1 

• • , ~.,·.;_: l {: 'l1_··r::· .J ~- ,; "ii•-- '1 _ . _ 
As again.st 'this,' there, is the doctrine of eq·uality - ,also• applied -i~ scime• cases iri the ·US s·uP.reme=court.Xlii;",.,,Ji .. ·· ~,:;,/,.1rJf ,:; .. ;~·,,.",;.~~•~: ,1/~-~1:,: tJ·~•1_·:it1:i;i., ·}-h·~-~ 't . ;!' 

. . · · . •.\1·;•,,!,1:l•~.<!J,·.'-i•!•;,:, 

, 4.5 The doctrine of territorial soverelgt1tY (Harrnon Doctrine) 
•~1:- {D··:;.• .:::;1 :1_-··,: '_:;~ ":.:r::::. •:--:.~•--:: _; .-.i-:•'~ !:·1t~1;·!:,.,. t•·:\~t:-;. l -c·, ... ~;,1; J·,, •'?, ~P: 

This aoctri_ne (not applied in inter-State disputes) wa~ 'evolved by 'Attor'ney General Harmon, 
of the us•.v in 1896, to justify the action of the United States in reducing-the flow of the river 
:Riq' Gra~~e- into~M~xiccr: 'Accordi~grio' Harmon;·tj,Ei'ruies>of int~rnatiorial 'law imposed, upon 
'the'.Ur;iited ·States, no'autytbrd~ny to its· inhab,itahts the usf of the,waters~of'thaf part of-the· 
Rio_ Grande which'"was ,lying wholly within the_ L!nites Sta;t13~, ,;ilthougK-such'•use resulted· in · -· 

· · · 136 I ' . 
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• • . . ' • . ' . j 

redu(;ing the .volume 'o(w~ter iri ·the river be.low the poi11t where if ceased to be entirely within '. 
the Llnited States._. II) -~is vie\\f, ""the" suppqsition" of the ·e1(istence. of such a"'duty was,· · 
inconsistent With the sovereign junsdic;tion,cif the United Stat!!S OV!lr the national domain. 

• I ' • 

4:6, · . Doctrine of community of interest 
- • I • 

,t,ccording to the theory of community of interest_, a river passing through several States is one 
unit and should be treated, as such, for securing'the maximum utilization of-its waters.xv This · 
theory,. if ~roperly 'applie~, would. ~ecure int.!lg~ated development: Jis smooth implementation 

_would seem to require mutual agree·ment. The Kosi project (India and Nepal) is often cited as 
an example of the adoption of this approacf:t:i, • 

4.7 

(a) 

Doctrine of 11quitable apporti~!ln:ie~t . 
• , • I~ ; ' . 

11' 
. . 

The doctrine of equitable apportionment seems to have originated in the United 
States, as is illustrated by the following decisions· of the ,US Supreme Court: " 
(i) · Connecticut Vs. Massachusetts, (1931) 282 US 670. .. r. · 

(ii) New Jersey Vs. New York, (,1931) 283 US 336. 
(iii) . · Nebrasl<a Vs. Wyoming, (1_9~5) 33~ US_'54. . ... 

I • ! .... ' . 
' ' ,, ·.' 
' . , ' , , ., . , . __ , • - ~ r • . ,, • . • .-. . . ·. , , 

The theory (equitable apportionment) is nof !!RPlied (in the ;US).where, by-:JE!gislation, an 
appropriation of the waters has been already· ril<!de . . [Arizona Ys . . <;alifc,'!'i~; (1963), ~73 US 
541J: i· '· . ' ,. ' " '' · ... ' 

Thus, in Arizona Vs. California, (1963) 373 lliS 541, there was complete ag'ree~erit for gross 
. allocation of water to lo1Ver ba_sin States, but.no agreement coulg, be arrived at, a~ to the 
precise qu_antum to be 'made available to ea6ti State. Conseque'ntly, the apportionment .was 
ma.de through legislation by .Congress. The_ ~ispute was still fais_~i{befci!!l .lh·e;~upr~me Co.urt, 
which hel~_ as under: · , -. .. , · -, . : , · · · 

4.9 

"Where the Congress has s~ exerciis~~ Its :constitut!o
0

n~i. power over watefs, cq~its 
have no power to substitute the 'notion' of an equitable" apportionment for !he 

• ·I · · • •1· ,1 +· • · • 
apportionment c_hosen by the Congress."· · · · · · . ·· · 

E~uiiable apportionment In India 

_ .. ' ',•• .-••: ,-1 • ,,• : •. •[,,·• :,. •,.{ ,••: ,~t,•;•~• •,1' ',,,•, 

The theory of equ,1\able.apport1onme1]\.iha_s.:be11n Eecogmsed, in, ln91a also - though, _at the 
same time, its vagueness·has also.been taken·hote cif. Here are few examples~': 

• ,..,_, - • · • , ••'· • · .- ', • 1 , :· , • •• , , 1 r.· • . , r _. ·,,;:, 

(a) 

·_ (b) 

The Indus Commission (1943) (Report,: pages 5-75) recorded its views as i.mde~:: 
, • I i . • 

' l I I •. ' .. , - ·. ,-· ,.; " ' :' ·,' ' • ' 

(i). . The most satisfactory settlement of such disputes is by agreement. 
.• ,, ,. ___ .~ , ·,· . •",-. ·,.~t •.,· ., -~- -' \ 1 .; , ; •• :. ',. ,J· : -

(ii) . , Failing·.agreement; the rights' of the parties must"be determined. by ;applying 
the r\,lles of equitable appo~i~ninent, each'unit getiing a fair share pf,,the 
water of the common river. · I'',,< , • - • • ' 

' ., 
(iii) HoJie~ei,. e~uitable "sti~ring: 1~~i:~ ~ad~: :J~y ~~a~~ i~-- ~e eq~itabl~i in. ihe 

face of riew circumstances j" ,!. · · • · · ' • ' ' · ' • 

The Krishn~ W~t~r Di~b~tes'.r~i'Ji:~ha(/Report,' p~g~fs2 -~~d g:fr:;;, t~o~ -~bte·<if the 
·P.OSitiOl),aS.U~de~: .. _., · c ._.:,. ,, .• ~l._,j)"; ci ,0,· ,,, : .·. c.i·., .; 

• ' f ' ~ ', '; • 1 • , '• I~ 1·•: ·' r f'. jl "';_1 , -. ,.: -~ ;'"' . • ;•, - • i ; ' , , . . 'i ; 
"In-India also! the_.rights_ ofSt~tes in 11n1inter-S_tate· wa_ter_ are, det!3r,mined !>Y, applying 
the rule of_ e_quitable apportionl'J'!el)t, -e~9h unit getting ii fair sha~e of-the w~t'i),rs·, ofl_~e 
,com!Tionriver.,-. ,1 _.,., 

1

_{;· -.:_ .. <·:··. :;,-- ·. __ ,,_.·_: 

! 
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'. 

. 
(c) 

Bu_t the _Krishna Tribunal also noted, that the co_ncept does not lend itself to precise 
formulations and it~ m~ariing carino\ be written in\o a code tliat ,can be applied to ·all 
sit,uations ani:J· at the_ all times. The ·standard of equitable apportionment requires an 
adaptation of the formula to the neces•sity of the particular situation. -· 

' 
The same doctrine was ___ noted by the Godavari Water Disputes Tiibunai [Report 
(1979), Vol. 1, page 19].""''.. . , 

4.10 . The Na~niada Tribunal and_.etjuitable app~rti6nmer\t . 
'., ' I 

The Narmada Water Disputes ,:ribunal"'" [Report, 1978, Vol. 1; pages 109-113] did accept the 
doctrine of equitable apportion·ment"" ·as applicable. In fact,' it acknowledged that the diversion 
of water' of an•inter-State river outside _the river basin was legal and the, need for diversiorh>f. 
water _tq another basin rriay be a relevan_t factor on the question of equitable apportionment, in 
the circum_stances of a par)ic~lar case. l ' . . • • ' . 

The Narmada Tribunal (Report Vol. 1, pages 109, 113) contains_ an elaborate discussion of 
the doctrine and its ~pplication. It would be convenient (for the present purpose) to ana]yse 
the relevant passage and break it into propositions, as iinder:.: · - · · · · ·, -· . ----

. :, . 

(a)_ '::'.-The doctririe oi equi_table .. aj)portio~me~t cannot be put in a· narrow strait jacket of . 
fixed formula. . · ' · · · · , ·· · · · 

'.l • I ' ' ' 

(b) In 'det~~minlng the .. just ar\'ct reasonable shares' of the interested States, regard mi.J~t 
" be had, in the first instance, to whatever agreements, judicial dec;'sions, awards and 

customs that are binding upon the parties. . . . ' ' ' -: : ' ' . . ' 
•~ •. : • ' l 

(c) : . ' As to any-, 'aspects not covered by these factors,· the 'allocation may b_e made 
: ·.,-. according to the relative economic and social needs of the interested States. 

•I '• " • l 

· '(d) .• : The other matters to be corisldered,'include the following:· 
:• • ' ' ' - • ) ' ' • ' ' • I • • 

5.1 

. . (i)• , . 
' ! (") .- II -

. '.(iii) 
· (iv) 
'(V) 
(vi) 
(vii)' 

.ihe vcilurrie 'o-f the"str~_am; ·: , . , _ .. ·: . 
the uses_'already being made by the concerned States;· 
respective areas ·ofiland, yet to tie watered;· · - ' · · ' 
physical and ciimatic cliaractefistics 'of the 'States;' • 
relative productivity ofihe land in the States; · , '• 
State-wise drainage; · _,, - . ,'. . '· · 

,. 

population which is dependent o·n the water supply and degree ·of their 
dependence; . · : · :•, · · •,• · ·· '.,-., · - ,' · · 
alternative means of satisfying the needs; · · 
amount of water, which each State contributes to the inter,state stream; 

(viii) 
' · (ix) 

(x) 
(xi) 

- extent of evaporation iri each State; and ' ;- ' , · , , ; · · • 
' avoidance·of unnecessary waste'in the utilisation of water by the,coni:erned 

States. · · · ' 

CHAPTERS ' I 

DISPUTES IN INDIA, CONCERNING INTER-STATE WATERS 
,· -· ., 

Scope of the_ C~apter • . . ' 

l_t is prop·qsed to present in this Chapter a .brief survey of the manner in which, in India, in the 
i,ast, some of the notable disputes concerning inter-State river~'have·been resolved~ 
. . . 

· 5.2 - · Constitutional history 
, ' . 

Some of the disputes concerning such rivers date back to the 191h century and relate to a 
' period twhen (Briti~h), India• was governed. by enactments prior :even to. the Government of 

India Act, 1919. Some relate·.to · the period when British India Was,.governed by the 
. 1363 
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Gov~'rnmeni 'of India Act, 1919 or the Governme~i of l~dia Abt, '1935'.,rv/~i,y sucttdisputes 
have, been adjudicated af'ter, th~ qo"mmen'ce,menf.9f 'the .Cohstitu)jgn, by Iri~unals 'constituted 
.under article 262 of the. 9pnstitution, read l'.'.ith t~e lnter-State_Watef Disputes Act, ·t956. 

. . 
5.3 Common feat_Ur(!S . 

.. ( , . . . ,, .. 
However, it seems that whatever may be !!le c,onstituUon~I scenario. applicable to each 
particular dispute, most.disputes 's13em ,to. hav_e .s~ared. t~e featur11i; noted_belqw - . : 
(a) Vagueness regarding the legal docirihe "a'pplicable. • ' . .. ,. ., . . . 
(b) ., Acrimonious tension .between the ,parties, . • : _ , . --., 
(cj., · ... Overall delay in completiori of the ad/ucticaticm, du~ to va/iots 'tact6./s.'' . ,_: . "~• ' 

:(dj,' ... Similar other.unsatisfactoryJeaiure~.. . . . ' ' "' . . . ., ,,;, ;:--
· '· .· · •. : ·, ·;,r, .. -/ ... ,.,'i,,~ , .. • ... ·•. '1;·::1·,1 ~~- . ...,_~r ... ~~:'·:_ ... _• 
There is, of course, an occasional silver lining. Som_e disputes· have; for,: example, .bee_n 
resolved by mutual agreement - even if the parties reached agreemeni,' only"afier'ihei iapse of 
.a long period. . ." ,, ;· ·-,,, _.,, 

5.4 
. I• ; 

· The Indus.and its tributaries had be_en alW:ays a ·so~r~e o( ffi~P.U!~ <!mpng _the .. 9oni;erned 
f'rovinces, from the early years of the 20'" i:en,tury.- The-'rciot cause was '.the 'apprehension of 
_ the Punjab Province, and of Sind· (which was· !lien a part of Elombay Presidency)',' aboutlhe 
availability of'adequate waters Jor the.Bhakra. F,'roject of the Punjab _and the_Sukkur Project irr. 

-' • • ~. · "'" • " , .,.- ~•,I • ,, •'•. ;.• ' ' ' r· · • • , • ; \ . ·' • I,· ; · · •1 · \ ! 

, Si_nd.,,Di~putes-_arose, .aQd ,the Ceritral. Gqv,1;mment ap·ppintec· a .Committee in 1935, (the \· 
Indus Committee or the Anderson Com·mittee)'. The',.Comrriittee,' comprised. eight .experts, 
namely, .. six Chief Engineers of ttie conc~rned Provinces 'cir States·; ar\d ·1wo· indep~ndel)t 
En~ineers",including.-,the Chairman , o[ ,:-lh~'· r;:ommittee, S_ir. _John Anderso_n: l;he b~sin ,, 
Provinces/States ,Vfere._Punja_b, Bom~ax.(1:lirid), ,Npr:th \f\'.estf;q~IJ/ier Pr~':'ince, Bahawalpur, 
Khairpur and Bikaner. The Committee 'submitted its recommendations in- the same year 
(1935) and these were accep_tecj. by,.the ·Go':.~I~m.ent_of•lf]difl: 1;Jow13v~r, t~e;~hang!l in sta_tu~, 
of the subject of water supplies, irrigation cannals and water storage etc.,- from a.'reserved 
subject' (in the Government of'lndia Act, 191'9); to a "transferre·d, subject" (in the 1935 Act),· 

. necessitated a furth!lr' referenc~. C Ac<:0\9,ingly, '···thf ·poi~rrgr:Geriiiral appointed a 
_ Commission, in. September 19~_1, .o.n .<!_.,;compli3,int .frorp,. Sind . .-P.rovince. ,(under the 
. Chairmanship of B. N_ Rau),.ApartJrom-Mr. Justice B.N:Rau, (!lien· Judge-of the Calcutta High 
·Court), the Commission included P. F. .. B, '1-iickey, retired Chief_ Engineer, :irrigation, (United 

• - ,•e -', • .J 1 • - "~ • , • Is • t - l• I ; • I -, 

Provinces).and E.H.Chave, Chief Enginee\, (fv:ladras). · -'.:-.. , , ... ,. . ·? 1 

5.5 
' , p '! ' •. \ ,:- f L • • • .;- •• ••-'--:: 

Consensus as to law (equitable apportionment) - .. ,, 1,, .• - • 
' . 

At the stage of preliminary issue,_.it; had.;b~~C~. ~cq~pte~; b; .all t~:~ part:i~s that_ i~e rule of 
"equitable apportionm13nt" should be-,appli~J!; to, detern:iin<! !h\)JigtJts -of .the. several •units 
·concerl)ed in t~e dis~ute .. Tqe Commission re~9mmended a~ ~nder,:,; ·.. ,- ' _ . , 

(a) 

(b). 

'An agreement arrived at among the various units concerned, on'-i°he present dispute, 
providing for final apportionment,of w<1t!lrs.of the lndu~ and its tributaries, would be 
the.'most satisfactory solution_ -· - · 

.--·: ' .. .:. ·,·,.s::_ ~--::~,!~i.-~:~l~~.:.: -~- _:._·._:',ii .:!.'t:-,,'~,!_;~ .. :;:, . 
A Technical comrnittee·be set up fp examine the two· barra·ge 'projects in Sind. The 
co~templ,:ited proje~ts in the Punjab_be restrained till 1-10-J,945, . 

0
,:_, ,, 

. ' 
. ' ,.,,,- .. -._ .... __ -~- _.-;.•J~!''i ... ,]•,,-·::-~/-:.i{, ::.,._·;·:' - ,.•f'fji':-,,,·,- .. 

(c) _ If the· recommendation Jor a ·,Technical,,. Coml)littee was· not <1ccepte,d or: the, parjies 
failed to c.ome to an agreement, the Punjab Government was· to b!l · permitted, after • 
the three years period, to proceed wit~· the link and small ,storage_ schemes witl)out 
any conditions. · 

---~:• :,'•~ . ,. -:--, ··ti~~- ,;,:·· •._,·,:::-·,.:, .. ---~--f.--:.>~: 
(d) · c, · The-Bhakra and:Beas Di3m,Schem·e could be·,ta__ken -up: subj~ct to .the regulaUon,.of 

-, · ·· 'the' supplies_ and compensation for:'dam'age in;lieu,thereof, , ,, .,.-,., · .· · ,, ··.,, .. ,. ,, ... 
'· 1)(11 
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5.6 · .', Respqnse of pa.rties ., 

The nunJerous recommendations made by the Indus Commission in.its Report of Jyly 1942, 
were accepted neither by, Punjab nor bfSind. Both the Governments repre'sented against ttie 
findings and recomin~ni:lations of the Commission, to the ·m1ve'rnmerit' o(india, u~der section 
131 of the' Government of India Act, 1935. The matter was accordingly' referred to His Majesty 
in Council. 1hough mu_tual. consultations. at the Chief. Engineers' ,,lev~I ·were held in the 
meantime, antj even ·.a .draft agreement prepared in September, .1945, nothing. concrete 
materialized. Iii/ 15. August, 1917, · .Tl:trough the, enactment ·.and. oReratipn of· t~e Indian 
Independence Act, 1947, India .and Pakistan emerged as two different Dominions,. and the 
• • ~ ' ' ' ' • ' , ' ' - - I 

attempted settlement or.resolution of the disputes proved abortive.. · . ._... . 

5.7 D~tailed propositions (Indus Commission) 
' .. ,, 

' , 

The Report pf the;lndus Commission- contains the foll6wing pi~poiiti~n~ -

(i) 

(ii). 

(iii) 

' ' 

• • ' ' • - ! ' ' 

The most 'satisfacto1y.. settlement. of such disputes is . by agreement, the parties 
adopting ihe same technical solution of each .problem,, as. if it were a single 
community. ·undivided by political or administrative frontiers. In the absence of such 

.- an agreement,. the .rig~ts of the .seyeral Rarties must be determined by applying the 
rules of, equitable apportionment, each. unit getting a fair, share of water of the 

,' :common river. Equitable sl;tari[lg, ,once made, may cease io .De equitable in the face 
· of new circumstances. · · • • · 

Priority of appropriation gives superiority cif right. For the purposes of priority, the date 
of a ~reject shall be :ii\e one on which it reaches finality. . ' . ' ' . - . 

' - . 
As between projects of different kinds, !lie order of precedence must be: 
1.. ' ,Use for dom'estic·and sanitary purposes, . ' - .. 
2 .. , ·u'se for navigation,' ,. . , . . . ,. ·, . 

. 3. Use for power and irrigation. 

Even though the Indus Commission had claimed in its Report .that 'all the parties 'accepted the 
· principles _formulated by it,_ the claim was belied By' the parties, by. contradicting :it. '. , 

5.8 · The'Krishna ~ater pispute~ Tribun~I 
' • i • 

(a) 

(c) 

5.9 

(a) 

Krishna·. is· th~· ·~econd largest river in. the Penisular . 1n8ia-.";; , .. Rising near 
Mahabal~swar, in the j'vlahaciev range cif'th.e West~rn. ~hats, ifflows.'d9wn ·a le~gth _of 
1392 km, through Maharashtra, Mysore and Andhra Pradesh; before il'drops' into the 
Bay of Bengal. Out of a total ·catchment of 2,55,949 sq.km. 6_821. ~q.k[ll. Ii& i~ 
Maharashtra, 1, 11,959 sq.km in Karnataka and 75369 sq.km in Aridhra· P/a'desh. . . 

. . ' ' 
~ ., , ! ' ,,,.. - ~ , - ' • • I • '· , • 

In 1951, in the backdrop of major development proposals being formulated: by the. 
States of Bombay, Hyderabad, and Madras, (among the t/ital of four ·riparian States, 
including Mysore),' an agreemenhvas drawn up, apportionlng the available' supply 
among them·. H,i:iwever, oisputes •arose, Mysore re,tusi_ng to ratify the cigreement. · 

, . l. , , • ' ,· , ,. , · ' - • :,, , I . • _ 

' l •, ~ • • • •' ' I• ' ' '• ' '• , 

Notwlthstanding the best efforts · of the Central ~overnment towards · convening 
several inter-State conferences, the disputes could not be settled. Furtfie'r; the States 
moved for reference of the matter to a Tribunal. Accordingly, the Krishna Water 
Disputes Tri6un·a1 w~s constituted in April 1969; and the matter was referred to it. ' . 

, • ! , ' · • •,, ' • ,·, l ,, 'I 

.Krishna dispute : Rival Contentions 
~ _ .. ·: : . ~ . ' . 

'rlie·'contention o( Karnataka,' in ess~nce, was, that the '1951 understan'ding, not-
., , , , I , - • , '., . . - · .l, • - , 

having matured i_nto ·•an agreement, W<lS not binding,- and therefore· equitable 
distribution of the waters shou'ld tie made. The 'implementation of Aridhra's projects 

- " : - . ; ' .. . . 
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and Maharashtra's proposal for West-ward diversion of Krishna,w~ter~~iri ~xce.ss. of 
67.5 TMC, should be stayed. · • • · '. · 

(b) 
' ' • ' ' . ' 1 - , ' -· - . 

Maharashtra too disowned the Agreement of 1951. further, it ··objected · to , 
implementation of other States' projects without ii's prior consent. A fresh.assessment 

' ,\ • • , ; , • ,- t' ~ •• I •· - ' - ' • • 1 • 

of dependable flciw as well·as of equitable'appoitionment thereof, was·sought. 
• ' 1 

(;:). ·In ccintrast, .Andhra affirllled the validity of'the 1951'-.i:igreement, and held °KarC)alaka 
and Maharashtra guilty· of breach--'tliereof: Ir' sought an'/njunction'.: resfrainfng them 

' I from undertaking ~arks involving utilizaticin ·of.morei' waters th.in ·anticipaied 'as iheir -
respective shares, l_t ~lso_ soyght to, r'~str.~in t~.ei'.Ji fr~m _i~ter?eptin~ fi8~Ho the d~lt~, 
as well as to other ImgatIon works of Andhra. A number of issues were:framed. (lit Is 
not necessary to quote them). , , .. , . / _, .. r 

5.10 _ Krishna Dispute: The award on various issues 
. . ~ i .• ' 

(a) 
' ' 

(b) 

The Krishna Tribunal first dealt with the question whether there was a concluded 
• -~- ' • ~- •. . l ·• '"'- • '• I I. • 

agreement. It noted that the law on the subject was well-settled. As B. K. Mukherjea J 
observed in Jainaiain' Ram Lundia· Vs. Sur~jma/1 Sagar,' (1949) FCR 379 .• 

• ; , • •, ' ' • l ,• •. , ~- j • / •• • • • • 

- • J • ' • • - ' ' ' . • ' 
· "When parties enter into an agreement'on the 'clea·r ·understanding that some other 
persons.should be·a-par!y io·it, no 'perfectelco'ntracfis' i:iossible: so ldng·as this other 
person does not join the agreemeht.''i:his··would be the.-pos!iion _in }a.lo'!, ~part_fro·m any 
rule of equity." . · · · ... · · · · 

, · ' ' - • • • . ' . ·- •• 1 • •• . 

· As Mysore aid riot ratify the agreement, there was rio cohcluaed 1agreemeht between 
the other States. · · ' ~, · · · . '~ .. ' ' .. ,. · · 1. • ': • 

However, on som~ points,' ihe ·partx ,states disf c9me ·to int~_rloc:Gtory a'greements and 
the Krishna. Tribunal was therefore· r,:ilieved · of th~ ,;t_uty, of 'd!Jciding those issues. 
Certain other•issues were decided by the Tribunal. ·. ··· ·· '' · 

,-·. 

5.11 . Duration of i~.i! K~ishr:ia'Tribim~i (1969..: 197:sJ ' ' ', 
" 

' ' 

The Krishna Tribunal was-set up in April ·1959 and forwarded i)s
0

'Report to the Government of 
India in December 1973, in less then five years time . .Within three months, however, all the 
.party States· and the' Government of India -made further' teferences to the Tribunal. Th~ i 
F11rther Report of the, Tribunal was forwarded i_n May 1976, giving therein,' such .. explanation 
arid guidance as it,deerriecf fii, regarding regeneraied flows. So, in .;ill', .ii to_ok 'severi' years for 

~ •. • ' '-~ • • - ,, • -..,- -, - r . 
!tie Tribunal, to consu·mmate the process of adju'dication·. . • · · 

' ' s ' '-,,,,, -•; • ' ' 'I . : • :- • - _. 

. ,' _. ' I • ' ' • "• • • " 

5.12 . :Principles as em~rging,.formulated_ . . . - . . ' . . . .. . _, 

Thefollowing'principles of a general nature may,be deemed to_have.em!)rged from the Rej:Jor:t 
of the Krishna Water Disputes Tritiurial: .. : . ·:: . · · ·:. .,. _-. '· . . : · · . . ·' 
(if , A river basin has, i6 be' treated as an iiidivisible physic~i unit. . · · · " ·· · 

< ' ,- ' • ' ' ~ ' ' : •• • • l '• j 1 :_ J 

(ii) 
,. ., 'I 

, (iii) 

(iy) 

The conflicts of -int~rests of lh~, riparia~ States. muit be re"solv~d' b{ ·agreement, 
. ,judicial decree, legislation or administrative .. control, .so as to.evolve a fair.and just 

', ' · •' • • !" "' ' I I I• ·• . - ' • ·, L• i'.,•• • •· '• • > 

distribution ·otwater resources among the concerned States. _ -. . 
' ' -: • ' ' ' , J • - •• ,. :, ,, - ' • : • • , , • :1 . ~-- ... , 

• ' • ·' ;• •:" :- •' -, • • , ' I ' j; ' .. ' -, 0 .• ' • i. ' 1 ( • 

_A State. r\)pre'~~~t~ all it~,in~abitan\s an~. water-u~ers:wit(lin _i,t~.ter~itoir, ii:, a qomplaint 
filed by or against 1!• under section 3, Act of 1956. 

l . • . , , · r' • ' "\ • • ' ,·· . :; I; ·,;, .t·: ·-.. - . ;"' ·.' • 
If there Is enacted a central legIslat1on on the subject of.apportionment of inter-State 
.rivers or river valleys, that law will bind .all the States. The 'rights.of States· in inter
State-rivers are' aetefmined by applying tti·e rul~ .of equitable appoi'iionmen\, and ttiat 
n·o State· has a-pro.prietary. interest in a p'articular ,volume of ttie water of an inter-State 

~ ·~1 • . - . ' . . ' . ' '. ' . ., '··- ·- ' . • . _, . . . - • ' . 

river on the basis of its contribution or irrigable'area. · 
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\ 

5.13 .Final order· 

Final order of the· Krish_na Tribunal which was issued in 1976' inc~ud~~ -the . follo,win_g 
stipulations: ·' 

· "Clause.XIV . , . . 
(A) . ·. 'At El~Y time after the 31\1 'May 2000, this order may·be reviewed or"_revised by a 
competent_ authority ·or Tribunal, but _such ,a'review or revieyion shall riot, as·far as: possible, 
disturb ·any utilisation ·th'at may ·have been undertaken by any·State 'within the limits·of the 
allocation made·to it under the foregoing clauses. · ' ·' ' 

Clause XV 1 
• :· ~ , 

Nothing in this 'order of this Tribunal shall impair'the right or power ·or authority·of any State io 
. regulate witliin its bouridaries the ~S\l of water, or to enjoy ttfe benefit of waters within the 

State in a manner not ingonsistent with the order of this 'Tribunal." · ; 

.5.14.' Narmada W~ter DisputeiiTribun~I Rep_ort (1978), · 
' ' ' .!· • • ' : ' 

, t-Jarniada,. lhe largest West-..yard fl6wing riv
0

er_ of \He peni~·s1,1ia,' rises' near Amarkantak in 
Madhyf.) Pradesh. It has a length of 1312'km., draining a catchmen!'of 987_~6 sq.km:, of which 

. 87"/, lies iri Madhya Pradesh, 1.5% in Maharashtra and 11.5% in Gujarat"'"" ' ' . - . . ' 

· In 1946, the th~n Government "of c'entral Provirices and ·Ber~r. ~~a the then; Bomb~y 
· Presiden_cy request_ed the C,entral Waterways, Irrigation and. Navigatio,n Commissi9n 
(CWINC) _t~ takE! µp investigations thJre, for basin-wise de-.:elopment. O_n .a rjlconnaissance, 

, excelient pro_spects were' revealed, and de_t_ailep \nyestigatior\ cir seven projects were 
recor,mende9. An ad hoc. Commi!lee under Dr. A.' N_. Khosla, th_e then, Cha_irman, CWINC, 
scrutinized the proposal and recommended detailed investigation iri respect of: . . - . . . ; 

. (a) -
-(b) 
(c) 
(d) 

5.15 

. Bargi Project 
. Tawa.Project 

: ·pu~'asa Project 
'·Broach Projeci 
.\ -, 1 . - ,i I 

Nar'rriadii' Dispute: The Preliminaries and AciditiOI) o(Navagani 
. . - .. , ' 

, , r., 

(a) . The CWINC completed· investig~tion of the ,Tawa, Pun~sa arid ·Broach. Projects· by 
1949 and prepared the · Projectc Reports.- Subse_quently, the Central Water & Power, 
Commission (C.W.& P.C), (which replaced the CWIMC, ·in 1955) resumed the investigation of 
Bargi Project whicn h~d bee'n suspended for want 'of funds, in 1·960 and t~e. l;'rpj~:ict Report 
was p'repared in ,,19.63. T_he -riparian States at thi~ stage were Madhya: Prades~ and the 
_~qr1p~sit7 s)ate of ~ombay.{latl;lr fvlfhara~hfra ~~d Gujarat):-.' •· 1 

• • • 

. '.. ~ ' '• • • • i . • - ,· . ~ • '' ' -~ 
(b j · The CW & .PC made a ·closer scrutiny ·of the dam site at the Broach P'roject, and 

selected "N°avag·am" as against "Gora" and ihe· Government of Bombay approved the·. 
pronosal. The Navagam dam which was to have F.R.L. at 160 in the first stage; would 

• , ., , • , 0 " • - ' f •• 1' I ' ' ' 

. , be raised to·300, in the _second stage. Certain revisions which were-thus re~essitated 
in the Project Report wer~ accordingly incorporated: · . '. ' .,., ~ - ' . . . : . ; ,, - . . ·'.., :; 

·5.16 · ·, Hei!;i°ht of the damsl. '·: ' · ' ·• ·. 
t r , " 

After bifurcation, Navagam ,fell in Gujarat (May 1960). An'. agreeri)ent 'beiween·Gujarat and 
. Madhya Pradesh (November 1963) about the height of the dam (Bhopal agreement) was later 
repudiated: Khosla Conimiitee was constituted by· the.-Centre, to 'suggest me,:isures 'for 
'integrated :development.' In ·:the•'meantime, Madhya Prad~sh and'"Maharashtia_ reached· 
agreement. (Jalsindhi agreement); about a dam between, Navagam and Harinphal. 

• • ' • ' I ,: ' ~ •, • • ' ' •, : f' ,< 11 ' ', 
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5.17 Khosla Committee 
. , - : - . 

The Khosla Committee recommed' a Master-Plan and pne project (Navagam) and Gujarat 
broadly-endorsed it. . · . . :· . • · _.,. " '· , 1 

'i 1_a· .: N~i~iida Trlb~~;i ~n'ci ~quita61~ ~·pp6rtfiinrii~rii' . ,.j ' -. ;• 
. , . . 

(a) . , A series of inter-State meetings under the auspice~ of the Centre, thereiJfte~ e.nsue;d, 
, . }?LI_! 

1
!Q rio a.vail. Meanwhile', □~-.~'\ ~t:dy, ! 9~8, Guj_ar~t 'i~~e}/ for .t~.f;l app6i1.t!Tient 6~ a 

Tribunal under the lnter'State Water Disputes .Act, 1956, ·and the Narmada Water 
,(i ' . Disputes Tr'ibunJl was· ~□-ristillltect'\,n' '6 ociiiiie'r 196!:i' •a'na the cJisputes referred' to 

.. thattribuna1.· :..":•;'.lit .. -~ ~· -,j_J. ' '.,.' .•~.' ';·.'"'· ·:_.,:, ',· l 'i 1 ·• ,· . , 
• ,. c f • '((,:: '.' • ,' , .,( 1 \·' • .• l 1

~ • •, •• • 

. ~ . 
(b)' Subsequently, on the 16th October 1969, the Government of India m.ade _anothe;r 

reference of certain issues raised: by Rajasthan under se.ction .5 (1),of !lie ,Inter-State 
• · ; ~ · - ' - , , ,J 1, ' I I - , - '· •·' • • 

Wat!)r D1sput.e Act, 1956. • . :i: · . .. : . . , ,,,_ ' , ... ,,.. , ,: ~ · 
, ; . . ,~ , . r' , ,, ' ,, . . . , : . . .· .. - " 

(c) After hearing and examining the ·stiite'rnents ·of case and the respective. rejoinders to 
each other's statement by, t~e con,?~[,Q~.d .. l:i!~,\e

1
~. the. ![i~~~~IJra,n,~d ~1. i_ssyes in, the . 

• first instance,. but, on further consideration, the same were amended and modified. , 
. , T~e issues need,n□t-be-qt1oted,h'ere. J:.11, the ~!ates .e1mre~sly .. made. it cle<!r. that the 

. :·.;-. '. cdrrect, )eg'a[;:.'priqciple, appli~abl~~\n tbif:it,iSJ)Ute ;was", ihe dq¢trin{ ar·equ,itable' 
· ", · ·apportionment.,·. ·; . : · , '•,·' :'. .. · ", .. · · .... _ ·• - .. ... · · ... 

. :i. _, ,,,,_::,. .. _., ... 1 ,•~ ·!_'•,- -·r: 1
• •• , •• _ 

. . ' 
5. ~9 "·' N_a.rmada Tribun.al.,. f~i'~d o~:Rfie/lrpi[!,aryJ~sue~ .,,, . .,. , . . , . 

(a). :d, After hearing elab~r~te afgt!~e~ti;',of'~o~iifs~I o·r(b'ehalf"bf t~e· part/,Siat'es,.and·the
, ... " ·:Attorney .Genefal'ori"b~half oftn~ Union of lndia,'ihe ·l'riburiai' gave'itg judgment ori 

(b) 

.' .. prellmiriary' issues' .. 'According'. td.''tt\'e ·:Tfibl!nal, - 'refe~ende .· of _a 'mat)er rais:ed by 
Rajasttia'n; a 'ndn:b'asin. Si~te was 'ulira vires'·of iiie· '1956 ·Ac{bui reference of the one 
raised b/ Gujar~i ~as n'oi. ,,- . - ' 1 r · · -, .,. ::" ·:. · · • ,., ., .,. · ·,, · · · • •' -_,_,;•. I' · -

• l . • , 

Also; it. had jurisdiction to give ~ppropriate relief to direct rviadfiy~ ;·Pra'desh a.,d , , , - -. r , -· ~- ,- . ( , 
Maharashtra to take steps, by way_ of acquisition or otherwis.e, fpf ma~i~_g_in1b,merg'ed 
land available to .Gujarat in order ,to enable Gujarat to execut!cl_!~e.,t;,Javag~,:n Proj~c;t 
and to give consequential direi:tior~ to _Gl!jarat and·. other Party States' regarding 
payment of, compensation . to . Maharashtra and Madhya Pradesh and Jar·: ,the 
rehabilitationofdisplac:ei:i'p~rson's't,;:" J" .,:: ,.,, • h . ; .. ,., '· ! .. :,,.;' • .. 

,Fi .,f , ~-:: , , ,- !c • • , ..J ' • ..!1 'f : ,._:" }•, • ,., ~ •' _j~,I •. 
5.20 Appeal to Supreri-ie Cou·rt and subsequent 'compromise . ,, .. "'"-."' ' • .:~. ~.••· ••.,~•\-,:~· •:•: _.~, : ...... ~~•] ;·•_.: :I<~\.. •:;.:.f> .";_ • ;,_•-._ :. f \."!::(: ~\ ~~•' 
(a) .. , fyladhya_.Prades~. and Rajastha~ _app~aled t~ ,the_ Supreme C,ourt by spec;ial leave, 

,. - against.the .decisions:of the. Tribunal; obtainlng"iflimitea staY:of.the proceedings of ,, ~~- ··':··. ',,, -~· '" ' .•. , ,,, =-···' .••. •· ·.-,,•· -~• ,;, ~ ·-·-
the ·Tribunal, m . May/J~ne,. ,!,9!tt, .. Jlie ,Y~~!~f tyl\rn.~ter~ ~{ ¥,~?~ya; ~:,~dE;sli, 
Maharashtra, Gujarat and· RaJasthan thereafter entered into an agreement to come to 

_ a .. comP._rp~i~~- wi!fl t,he ass)st~1c~,pf, th~ Priry,e .f\olin_ister 8f, lndi~., -_An ._~dj_~urnmen/ ,_of 
, the proc_ee~!ngs W<J.S ord_er~_c:\ by. th_!J "f'n~~-f)al, ~\> ,requ\)ste.d_.9,Y tlie_part1,e~-, . . 1 I' .. 

(b), ,: , ; I~ -~UQL;s(\97 4, !~~ pa_rti~i. iili~\IY1 "til~~ 'i~/A.ii're'eiY(en/9f,p~/:iy; ~t.a~~~:d~t;~~ 12
th 

July . \', 
1974 wh_ich sought deleti\)r_i 1o(.is!\~,es, 4,5,7:,J(~). ?(d), !(E!).' 7(fl, a,:-10,r,11,, 12 & 20 · !1 
and _modification bf issues 6, 7 (b); 13-arid 17. Only the remaining•issues we~e to be : 
determined by the Tribunal. The liribunal adhered to the;provisions of the.Agreement 1 

• • ' • •• j '. "-.' •• ,;- ' ••• ,. ' . .,,- • 

produced by .!_he parties. Tlie appi:ials filed by Madhya Pradesh arid· Rajasthan ,, ·, 
, .·· naturally.wer~.wi1hdrawn. .. •,•~ ,;, : : , · ., , •. , .. · ,, · ._ ... ., ..... : ; ·' . J, - , 

• J • 1.--' .. • ••, ,, 'Ii •, • r,, ,.,1, ,.f •. L•., ,> ,t•, ! 1., _, -••! •• 

r \ •···· • • ~r , .. {' , ' J•J ,, 111 ~ ,: • ".,~·,, • ,,., .-,,, •,•t ·,, •. 1 •1• • 1 < <, , , , I • , , ,,, , ~, I , • •-1• , ~ -~•• 1< ,.,I, • 

.,(c) , ., The P\lrtie~. cam.e to, agreement ,on,: 1.(i)-the_.-q1,1~.ntity _of •l!"a_ter, (ii) -requi_re117e;~t~ of : ·', 
- : ·i 1--:. :., f\:laharashtra ,and Rajasthan, (iij) '.t~,e ,net a.vailabl~ quartity o(,~.<!ter_for µ~e i,n Ma.~hya ; . ':'. 

. Prades~ .<!lld C3ujarat, ,(iv) ,appoi:ti?nm~rt,qy.,Jfi~uhaLbe!;,','_El.e~ MadhY.f!.-;Prc19_esh afld• , : 
Gujarat, (v) the height of Navagarri dam to be fixed by the Tribunal, and (vi) the level, 
of the canal should be fixed by the:;!Tribunal. , . . 

J. i368 
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. 5,21 
' r· - , t , , l• 

The Nafinada-Tribunal-Various Doctrines Considered· 

·The Nar~ada· 'rribun.al made ~n in-depth consideration of the law relating to ·equitable 
apportionment of the wate(s of inter-State rivers in India. Variou.s 'competing doctrine.s and 
principles were examined."" 

' ' " ' . 

"· 

(a) The. .Harmon Doctrine professe.s, absolute 'territorial sovereignty of the upper 
riparian State, which could abstract any amount of water at the head reaches· 

· of a great rive'r and make a' desert of ttie State that was situated lower down. 
• • " • • • . • l •' 

(b) . _The English Common LaVJ Principl~ of Ri!)arian Right would o~ the other 
hand authorize a lower riparian .to 'exercise · a veto against abstractions 
upstream, ' ' ' ,· . . ,, ,' ·. 

. . ' . ' 

(c) In between, there are those IJke the D'octrin~ of Equitable Apportionment and 
the ,Equitable utilisation Theory, 

: ... . ' -

.' The T?ibuii~I itself, (by' agreement) accepted the doctrine of equitabl~_apportic;mment. 
. ·, . . . . - . . ' - -. ' ~,' ' ' . 
5.22 · Narmada Dispute:Allocation Made 1 ,: 

(a). .The Narmada .Tribunal did appor:tion·the waters amo~g Madhya Pradesh and Gujarat.a 
Madhya Pradesh with 97,59% of the. drainage.area and contributing 98.75% of -the 
flow, was awarded 18.25 MAF (67%), while Gujarat :with 0.56% ''of the drairiage·a'rea 

· contributing 0.26% of the flow, got-9 MAF (33%). -It was also decided that excess as· 
\'fell as _distress should be shared by the two States in the·,'s~,ne proportion as t~eir 
shares: Rajasthan's claim for a share In the· e~ce~s ·flow was turned _dwon. ·Howe~er, 
.between Rajasthan,; arid Maharasthra, excess -or scarcity · was • decide□ to be 

(b) 

(c) 

• distributed in the'proportion of 1/56:1/12, , ' ' . . .' . '., · · ·,, .. ' 

, , , • ' .'. • I• 

In deference to the wishes of the parties, the Tribunal a:greed that allocations be 
r:nade, subject ,to review and modicicati9n after the laRse of a reasonable period of 
time. It was decided, accordingly, !hat the allocations should be subject• to review 

· afte~ a period of 45.years from the ·date of order of ttie Tribunal. · ' · · ' · , · 
~ I • • • ' I • . • • • • • ! > ~ r< • • ' I •' , : • • 

The Tribunal had also to elaborately 'deal with Intricate techr1ical question~. such as ' 
fixing the full 'supply level° of Navagam. Canal, Its bed gradient,''determinaiion of the 
hejght of. ~ardar Sarovar Darn, the quantum· of the re-generated flow _and r.eturn flow 
etc. it.also presented 'an exhustive. scheme to· set up a machinery for implementing.its 
de'ciSions,. · · ' ; :11 •• • i-'· 

·, 

5.23 Narmada Tribunal :du'ration (1969 - 1_978) 
' . . 

The· ~armada .Tribunal had be~n constituted In October 1969,' Its gav_e· its-Report· in August 
. 1978. '('✓it!lin three months ihereafter, the' Union of ·India 'andcthe States of Gujarat, Madhya_ 
. P,adesh: Maharastra arid Rajastlian, filed five separate references 6efciie·the .Tribunal: as 
siipulate,d in' ttie statute, seeking. explanation/guidance. The Tribunal, :accordjngly gave its 
Further Report, in December, 1979. ' , . , 

·s.24: ' -N.armada Tri!Junal Report: Sig/1ificant Features 

'' 
The Narmada Water Disputes Tribunal Report contained some:significant f~atures: 
• ; I • ' ·, ," • • •" ' ' ' •, • • •. ; , " . • 

· ' '· " (a) It was held that Rajasthan, ·a non-riparian State, was not·enlitled tor a share 
in the' Narmada waters. The ·state was, nevertheless, favoured with an 
allocation, ·based on an ·agr(lement of Chief Ministers: 
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(b) 

(c) 

f,. • 

The Tribunal observed that diversion of water· of an inter-State-river ·o·utside 
• • ; ' a • '. • ,, " ,•, ·•' > - S • I ' t < • ' / • •• '• ' ,-, ~ ' 

the river basin· is _legal; ·and'th'e· n·eed' for •oiversioh ·of•water to another 
watershed. may therefore be a relevant factor on the question of equ"itable 

'', ' -~ I • · ' , • ' - --'" ,. • I 
appqrtionmeht in the_ circ\Jnista_nces of a particular case. " '"' · · · · , 

• , - .1 ', .... • • • : , i> I : 
. 1 

The Tribunal held that it had jurisdiction to limit the period'of operation of the ! 
award. It.observed: · 

• ; ;, I o . ~ 

'' '' • • , : f ',, ' 1 > 

• .... We, are therefore of opinion that the express ·power granted -to the 
Tribunal' by Parliament under this seclin (section ·,(of the· Inter-State Waler 

_ Dispu/es Act, 1956) to . investigate· water disputes and to gi,v~ decision 
.• thereon'. involves, by necessary implication; that the Tribunal has the power to 
' , prescribe whether the dedsi/in should be of permanent :duration or whether 
_ the de9ision should be subject to review after a lapse:cif a reasonable period 

, _ of time.'_' 
1 l~ 

,' • ' - •• J.- • • ' 

(d) The Narmada Tribunal not only adjudicated tt\e inter-State water dispute 
0 .between tha party,~tates;_b_ut_ also directed the establishment of.a.ma~hine_ry 

- 'tor operating and implem·entirig its award, witti• the1 object of accomplishing 
the optimum utilization of Narm,:ida waters. This. ma_chinery (t~e, _Narmada 
Control Authority), was corisliti.Jted subsequently, "arid was authorised.' to 
frame delpiled rules and regulations and to carry out water accoul")ling. 

• • • j ,. • '• 

_ 5.25 , •, ,Godav,:iri ~atllr l>ispute~ Tribunal, Report (1979). 
. .• . ' ~ ' . 

Godavari, the _la;gest ~mong tl']e peninsula? rivers, is held in_reve~ence as' 'Vriddha. Ganga". 
Rising in·the Nasik District of Maharashtra,,it·jcijns the Bay·ot:Bengal _after traversing a length 

• of 1465 km. Of its'total ca'tchmenf'of 3,'"12;:·a12 sq.km',,49%'1ies irJ Maharashtra, 21% in 
· Madhya Pradesh, over 1 % in'Karnataka;' over 5,% lri Orissa, and _243/.-in And_hra P'radesh. 

5.26 

(a) 

• • ., • 'I,_ 

The Godavari Displ!tes-Ba_ckground 
' .,.. . ' ., . . 

'Till th~ mid-nine\eenth ·century, only_ minor:'irrigatiqf1 WO(ks, were to-_6e' fq~nd in the 
Godavari river _basin. The .first major_ ,ci~e. The Goaavari· Della Canal_ System, was 
completed in 1877.= Prior to indep,endence,- the Provinces of Bombay, Madras, 
Oris~a. Central, -Province~, and the P(jncely State~ of ,_ Hyderabad, , Baslar and 
Kalaha_ndi were-tpe rip_a!ian ~lates .. After·1q_August, 1947, the basin fell within the 
terrilorial,jurjsdiction of the States_ qf,Bombay; Madras, Madhya P.radesh, _f;lyderaqad 
and Orissa. At the instanc~ of the ·cenJra!, Gover_nnient, afte'r. lridepedence, par/eys 
were held among the party States arid a ·memorandum · of understanding was 

.prepared in 1951, apportioning the available flow of roughly 1900 TMC. (Orissa had 
kept out of the 1)1emorandum). · · ' 

'j 

(b) .Subsequent to the enactment of the Andhra Pradesh Act', 1953, and .the bifurcation of • -
Bombay in 19(,0,, the. configurations and borders tiad' changed .arJd ,the. States- of 

- Maharastra, Andhra Pradesh, Karnataka, Madhya ,Pradesh and Orissa .became the 
party States. The Governmeni ·of India, iormulated'"a scheme for-re~ailo~ati/in, ~hich 1• 

,was rejected by the States in a conference held in,1960.· 1 · , · 

(c) In 1961, ihe Government.of. India: set- up, the Kris~n!3 Gqdayari Com_mission tp-_d~al 
with the- problems in tile Godayari,. as als_o in the Krishna River. The Commission 
found that accurate assessment of dependable flow in the river could not. be made 
without further data-coUection and discharge observations. These ·were later 'started; 

. : in: the. me?nwhile; the Government 'pf,.1.ndia fpund, that th_e .earlier Memorandu[ll ·of j 
_ .Understanding was ineffective and ~nenfcirceable. - , . ·. ;_ ,- _ 

5.27 Godavari Tribunal (1969) 

The-Godavari ·water Disputes Tribunal was constituted under the Inter-State Water Disputes 
Act, in April, 1969. While referring to the Tr!bunal, for adjudication, the water disputes 
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regardifig the inter-State-"rivei G~ciavari"and the river valley thereof; the Government of India 
also requested the Godavari Tribunal to _consider the representations -of some of the States, 
concerning the possibi,lity of:diversion of the GodavarL waters to the Krishna river and the 
objections thereto by some other States. , · ' ' . . , . . · ' . ' ... · . 

' i , ,. • - :, ,A 

5.28. The'Godavari Tribui1al - lssu·es" \ .. ' 

~eyeral, lss·u~s were framed by the. Gciaavari Tfib.[mal : · We need, not quote them. The 
disputaots ~ad exhib'ited a spirit of accomm·oc:iation, and continued to· exert-themselves in ttie 
interlocutory stage,' to reach bilater.;il or multi-lateral agreements on several points of dispute. 

'.' I' • • . • : • - ·. • ' •j . ••. • I 

5.29 . G~davari Tribunal .(Report)(1980) (Trans-basin i:liversion)', ·: ' · ' 

(a) · The Report of the Godavari Tribunal (7 July, 1980) was m'ostiy a formal consolidation 
of agreements arrived· at by the parties themselves. The Tribunal, however was 

· forthright on an iinpo~ant questiori of-policy, namely of trans'basln i:liv~rsion. lt•tield:' 
', ' • • " j ~ I I - ' ; 

' FBCh of the States concerned .will be at liberty' fo div~rt any part of th~ snare of the 
· Godavari waters, allocated io it from the Godavari basin, to: any other basin: . . ' 

' ' . . 
. (b) _ Though. the Godavari Tribunal diialt with ,various uses of water,' no ·oraer of priority 

among them was· laid down. The final order of the,Tribunal envisaged alteration, 
.•,•, amendment or modification of all' or 'any 'of its 'pr6visions, •through agreements 

· ~etween parties or l~gislation tiy the Parliament. · ' ' · · · · 
'• , ' ' •-, ' ' ' :: : • ,I ~ •; • • ,-, ' • .-,.- t • 

5.30· ' Ravi m:id·Bea_s Tribunal '(Report 1986)• : '· , ;,:· · , ·, 
, ,. ! ' - '• .\' '•' I • 'I ,• '• ,; .I •'. '. •• t f; \ 

Rav·i and Beas' belong io ihe lndus'systehl: That'systein' comprises ·'. 
• ( ' , , • • , ' •,•, • 

1
, , : ,: ' I ' I 

\ ., -

5.3.1 

(a) 

(b) 

(c) 

(a) The Indus and its 3 Tributaries on·the West (Kabul,- Jhelum, Chenab) 
and · ' · · ' 

(b) Ravi, Beas and Sutlej on the East. 
'' . ,,-.,1 

Ravi;Beas di~pute; and Rao Commission'•., · · 

Canal irrigation was .'extensively used in the' l_ndus basin: By 1919, several projects 
were pn blue print, including the Sutlej project, the Sukkur .Barage_ project and. the 
~ha~ra_ project 

. De~pite '~ahawa.lpur's o.bj~i:tions, the S~tle]•.Va;ley P;bje¢;··w~~ ~o~·~;~ted,~y 1~32, 
Bahawalpur protested, -The.Government of India-thereupon appointed a committee of 
experts, known as· the Anderson Committee:· to gb.-into the disputes. The ;Committee 
i:i,ade unanimous recommendations, which ~ere accepted by the concerned party 
States and'by the Goyernment_of India.' . · : . -:l · .' , .. , . 

· On thfii• cornplaints, cif Sind, ttie ·.Rau Commission was appointed in: 1941, which 
submitted its report in_ the subsequent year: But the·contestants viz, Punjab and Sind, 
·rejected the recommendations;· an_d. hence· negotiations were held to· solve their 
differene;es. By 1945,'an •agreement was reachep,, but, before a final decision could 
be taken, the ·country was partitjoned_. · 

t- , , ,; 11 • , , ,! ·' :,1 

5.32 · Ra~~liffe Award and Indus Treaty · 
' , 

(a):- Sir Cyril ·Radcliffe, the 'eminent King's' 8olinsel; was entrusted with.:the task of· 
demarcating an international b.oundary by piercing through the heart:•of undivided· 
India. The upper reaches of the main River Indus .and its East tributaries came to lie 
in India, while'the lower reaches-and a vast'part of canal network found their place.in 
Pakistan. But the installations that ·supplied water, to-these,canals v,iere situated in 
-India. Naturally, Pa_kistan had its own.appreh~nsions.over _supplies to its canals. Also, 
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,,. it,had ,its. misgivings, ab<iu! !he proposed Bhakra-Nangal project re~_tricting.:s\Jpply 
, - , , water, to the B_ahawlapur area. · · · · 

(b):' · ,n· t951, the President of the World B~nk offered the "good offi<,:ElS' of !tie Barik !9 
· · help the two countries to find a.solution.' Negotiations started, but in vain. Ii] 19!i4, the 
· Ba_nk proposed a pl~n under which the waters of the, Western rivers (the ·1ni:tU§; the 

Jhelum and the Chenab) would be reserved for the exclusiye use ,mg benefit of 
Pakistan, whereas .the entire, flows of, the t_~ree Eastern rivers (Th_e. R\lyi,_ the !:leas· 

, and the-Sutlej) would be availatile for the exclusive use and· benefit of l~qla, ~~c:~p! J 

., that, .for,a specified tr!)nsitional periocLlequired for the co_nstruotion of replacern~ril -
canals in Pakistan (later fixed as ten years), India would continue to supply these , 
rivers in acc~rdance with an agreed .~cfiedule~ of ~ithdrawa_ley In paklstan., · " _ ; 

5.33-·. Indus Treaty (1960) . ,. 

The•!3ank's: pro~~s~I (with pertain !TI~dificatlons) led to' the"slg~i~g Qf,lh-;;:·1[lclu~ Tre~!Y of 
1960. Thus, so· far as the E~stem rivers, 

1
namely, the Ravl,'ttie t:le.:is ;:ind ttie Sullej arii 

concerned, unrestricted ,rights .of development and· use of their. waters _came ,to Pe 9onferred 
on.India, after the.said tr.an~itional perio_d ·1mdeci'on :31

st 
Mar_ch J97Q, _· '_' ~,_.,, . , : : ~ .• ~ 

. ' . 

5.34 :1 ,· Ravi Beas Disputell:-Post Partitio~ ,Developments · 
;:·

1 
._ ---:"' •• f' ,,I-~:,'. . ,, _ ; , 

While the.indus'Treaty of.1960-was,on the,anvil; there was a parallel proi;l)ss.on the cjomesti~ 
front. The Staie Governments of Punjab,' Pepsu, Jammu, a_nd Kas~rnlr, an~iRi!J11~l~\ln were 
required to prepare a development progiamme for the .utilisation of,the waters of the eaeyter~ 
rivers. The. waters of the Sutlej had already been .. planned Ip )i,e -utilise9 }n thE;_ State,~ pf 
Punjab, Pepsu and Rajasthari; through the Bhakra Nangal Project, gyfthe stlrplµs w<1ters pf 
the Ravi and the Beas (excluding·the pre-pa,i;tilion use) nad to be plar:ined for ulili§.i!ion•by, thii 
States of Punjab, Pepsu, Jammu an_d. Kashmir and Rajasthan, An agreen,ient 'was reached, 
whereunder the, party Stal(;ls were to have allocation -thus: · · 

Jammu and Kashmir 
Pepsu 
Punjab 
Rajasthan 

I. ,: • • 

, . , , · Punjab and ;i>ep_s_u . , 

: 0.65 MAF 
: 1.3 MAF 
: 5.9 MAF. , , : , · 
: 8.0 MAF ., 

,, ' 

- ' , . , . 

Peps~ subsequently merged with' Punjab, ·woose share therapy ro,se l0° 'r:~ rvi,l\( 'r'h~r~ W1l~, ' 
also '.bi(urcation,ofcl.he State-of Punjabjntq,sl:lp"rate entities, _viz, Punj<!b,am;f H~ry~,na, 'fh\i~, 
the 7.2 · M~F ,shar(;l ·from ,the Lndu~ waters (oo became dlspu!!l•rldden, ,In tlw wake of the 
rele:.,ant·provisions in the Punjab Reorganis,ito·n.Act, 1966,_ · :· ·, 

5.35 The Ravi dispute 1·,_' 

(a):· 'The State of Haryanalaid claim 6ver4,8 out ~f 7,2·MAF. (which.was .the·entitJement qf 
' :, ·-the·composite,Punjab State), on•the princlple,of-equitablll dis!rilluliPfl- The naw State . 

. of-Punjab, on the other:hand,, conceded nothing to Haryan<1: mainly Pn lh!c;• plea that, 
-Haryana was not. a riparian Sta\e. Acting under ·section· 76 .·of !hei, flµnjab 
Reorganisation Act, 1966, the Union -Government, allqcated ·3,1,i, MAF- .eaqh IP the 
parties and ·0.2 MAF to Delhi. It. weis als(!, observed tliat, on further explqil!l\ion, i! 
would be possible to augment the allotment by 0.617 MAF;. in-which-case Haryan,r 
would have a further, entitlement. A s~heme ,proposal, namely the Sutlej Yam\Jna Link 

,. : (SYL), was. mooted for the full, uti!isalion' of the of the water .ancitmeril to Hgryi!mt 
· .... , ,unaer-this·statutory decision. • '· ·· ,, · , ,. - : ·:,. · 
n' -.-. ... ~.-. .. • .. ,, 

:(b) ~ ·. ; An •aggrieved Punjab moved the Supreme· Court- l'lgaln~l ·lhe.-sta\µjpry .i:Jepjsion, 
• · ,. -·-Ha[Yana, · on ,the other hand, moved· .the· same Court for compelllng'·.Pµnj111J to 

' implement it: lh thi:i meantime, Chief Ministers of the three.States of-Punjab, Haryana 
and Rajasthan arrived at an <Jgreem~rit on 31 st December, 1981., whereunder _ii was 

!'372 ,, 
,, 

I 



' , . . ' ' \ , . ' 

agreed that out of the surplus waters ·of Ravi-B~_as alloc_ated to Rajasthim .(namely, ,, 1 
8.5 MAF), until such time. when that State ·was able to :•utilise its full share, \he 

1
•• :unutilised:portion could1be used. by -Punjab:, whos(;l:normal sh<1rE\ w,oulq,o\herwise be 

;· '4122• MAF, that'of,Hafyana being' ·3.5 MAF. lt•was further_stipulat!)d .ih<1t·Punja_b. would, 
• complete t~e SYL canal: within a ,p_eriod o_f-;two years. :J:he. ~uits · pen,<;ling )n the 

Supre111e · Court were withdr9wn, • .. and_ Punjab ,issu~d 11 V\{hi\e .. p_aRe( on ~3'. _April, 
19.82, hailing the Agreement, V!hich had rE\SUltE\d in increase of 1.32 l\i1AF of'waters to 
Punjabi over: the .allocation ._m'ade ,by, tj)e ,Gentral· Go_vernment.;(the alloc~tio_n to 
Haryara-remaining·unchanged}:,' •,; .. I,:,,,,,, .. ,. ':,·-1.:" .i< .,,, :,,-, ". ' 

' 
,1 -',J !~ , ,:·,, ,·,•,~:~,I.'.,' , ,., ,•,,,\·. • I ' I' •t· ' • I •• · '· ' • , I-; .• ~ · · -:~ •. ' .11 ' ,. I , ! '. , 

5.36 · Purijab·settlement·. . · . ,.,, , •: •. .,., ., , , , 

But, )n November, 1985, the Punjab L!3gislative ·Assembly ,passed a resolution, ';epudiaiing 
· the Agreement of 31'

1 
December, 198)' and declari~g the White paper to be redundant and.,, 

irreleva_nt. Prolonged negotiations then ensued, culminating in, the Punjab settlement- of 24th • ', 

July, 1985. The political" settleme~t referred ,to. abov,e: i_nclUdEjd thre~ ,provisions relating to 
Ravi-868.swaters:_:;, ,. t-:.,-,--~: :· 1. ;,,·'•i '·. -1 •. 1:. ,1,, -:

1
·~·-,• ,

11 

,J -~ • ,,,:!. !,,:· ~!11, '! ·.: d ;. : .. ) ' .. ·- ·-1 ~,· l ' 'i", 

;, , . ,1.. : Jhe farmers ,of 1PunjalJ,'1 HaryaQa and Raj13st~an \;/DUI~_ continue ~ci, get_ water 
· ,. , ' ., · : fro,m the .Ravi,Beas system.::, to, the sa111e extent as ?n; 9\07~1_989., Waters 
'" ·:. ·. . ,, tised,for,purp6ses of cqnsumption would also·rE\main U)1aff(/cted, Oyanturh.of . 

.. - ·: in "·usage~claimed,sho\Jlfl be verified by the Tribunal. referred)oJ?elrn,y: .. . .'. 
_ , 1(1,:r··· if··; ,1.•>1 ~ :· • : _ ·1. · ,:.: · _ r- . , 

The ·claim of Punjab ·and Haryana reg11rdiRg their shares in their remaining 
· waters would be referred·for"adjudicatiph by a Tribunal.to be·pre.sidf/d,over by. "_, 

, I • • • ,,!· ,. I, 

a Supreme Court Judge. ·The decision of this Tribunal would be render_~d 
,. 1 • , .-·, ·'withinsjx months and V>'.OUld:be binoing,on qotl)_the:parties,c1 . -: ..... 

.,.•, ··•,;. • .,,J, 'lJ;'':j"'•,:•I!·, , .. , ;,t,. ;• . . •.:- · .• ·:· 

.; . · .3 .. -,. .-:T!Je; .c.onstructio~, _on ·the SYL,-. can_al. ~hould .continue',"'. ,,and should be,' 
. · :,· .··:· :c?mpleted,by,15 .,-Augt,J~t. 1,986.-t •_,,. 1. · , ,-, ,, 

1 
., _ _. ·,·.; 

•~: •; :·· ' 1 • ' '• , I . ·' ' .. \ ;1. il '(. ! ( ;. 
5.37 Rayi _Beas Tribunal:Genesis_.~1986) ,· , , . 1: .. , ,_.-,, , •. ; , 

2: 

The Presjdent of,lndia pr9riiuigated,an .prpi~anc~,in, _Ja_nua/y, .1. 9~~. settjng_,UP. t~e R~vi-Beas ·• 
Tribunal as· above·, but repealed it, on the notion that the object thereof could be: better 
achieved by the ,constitution of a Tribunal u_nder th'e Inter-State ·water _Disputes Ac:'t,:·1956."""il 
The Act..was a_ccor,dingl~ -a.n:iend_ed iby !~ser.ting tbe newly :addE:\l. sectio~ 14, with an
·explanation of the term "Punjab Set)lement.""i'_" 9n., t',.JJpril,'.:!_986;: the' Central ,Government 
constituted the Ravi and Be.as Waters,.Tribunal, for th'e verification and. adjudication of the 
matters referred-to ,in tl)e:lz!\Jnjc\b'~e~lcir:ient,9f 24'.~ July, _1985.'f!i\mti~~f!ld above, · . . 

.._ •• I • ' " . . '. ' 
The reference·,.to the --Ravi ,Beas Water."Disputes Tribunal related t9 verification anci'. 

• _ ~ ' • ' -, ' , , ' · i" , I ' ~ < ; f l ·: 1 : , ! I ~ l 

· adjudication of tvyo matters: . .. . . · · · · , · · · 

.., ~' ·;,r,.···~(.' :~~ 1 •, ;•.'l{1 1: •·1<1[,'', •i--, •-; ·,, 1 ~--·n. ·, ,., 1 

1. · ' The farmers of the Puiljao, .Haryana _and Rajasthan will continue to· get water 
•· ' • ·· "Ill,.· .!' • ,. ,• , ' ' · I· · · • 

· not less than what they were.using froin'the Ravi-Bea's system as· on 01:07-
. 1985. Waters ·used for' consu·mptive,-purposes will also remain. unaffected .. 

Quantum of usage shall: tie' V~riii~d by' the' Tritiuri~I. .: ' •· : ,,.: _.: .. " , .. ,. ' ' : '"" 
• I • ; ,. • • • •. ' •. • 

, • . , , ,1 • ' · ' •·d · • '' · ' · . · · · • ' " ' 
.. 2'. : .. . ,The' ,claim of P:unj~b- a~d. )-ja,rya~~ r~·gwd_i~g· /he, shar.es in their: remaining:· ' 

waters'.will be adju'dicated bittie TribUnal.'"'· . ' ' '' '" '" · ·- '' 
,•_•-.~,~ :,•• •:•.•,,J.' ;_•

11 ,j'.::)~.-:~! .. t·•_,·!~•.\_;:',,••l/~~-,.t;\;' ,d,,: .. •••:'I l., 
5.38 R~v1.~eas-D,1~putes;S:?~\~e~~;1~~~ ,,L • ~ .~ .. 't., :'H~ 13 1 

.• ~·-, , ., ,·. : , -~.:- '· ' • .,. ( 

• "'.,. • . c , 1" ~ ' ·•·\ 1]''-l·"H ., '• 'l •,~,- 11 f r!.., ' , ,; '., ,',•••:•, • •· ,,. . - ' 
The party States responded to the. Tribunal's notice· and filed the' respective statements of 

' :· . ·: ' '\ • :,•J'. ••,-t• !"I,," ' '.-,, • 1 •,· •' . \"\ '·, • ' 'l ·, 

' ,' 

r' 

case, and (subsequently) the counter-statements, The· contentions of:the parties were·bnefly thlls:'_·~- ·, -,,l_:··l '. ,r•·•\'J,'"' ··,:;· ."fr_;·;•·1,·;·•,~;;'t'; :•-:,··r •,· 1·'"'1"'. ,,1'!'~1_.-l '-. 

- ~ -:' ;, 
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' 

I 
(a)• :'·Pinijal!"·: ·-· \ .. i.'.:. -r. •.,, !· • ,,. 

• ~ ' ; '.•• }~ •• r '/ ' (: •;...,,, F 

·The waters of the Ravi<1imd,the Beas belbriged ·to ,the :Punjab State. I( was<' but 11 
concession :'made1 by' it to the~farm'ers :of Ha'ryatia and ·.Rajasthan, to ·continue the 
committed ·uses as ·9n ~•1 :July] f985Jt,was for the Tribunal lo'verify the.quantum of 
usagelnth.c;>se_States;aswell•asinth'e'Punjab.,,: - , ,. · . .. .. ... , · 

As to the ~~6;n~ ;errh ~f·r~~et~~~e, ;~•:; ~~~n;l~i~;·of actuaru·sa~es~~~;~ b~:sei·apart, 
as guaranteed for the ~sers·and t_he'balance left,out-froin.,the tgtal available supply 

. should be' taken as the remainirigwaters. Hary_ana and Rajasthari, n?t b11)ng riparian 
States, should nof claim any share from such balance, which was:the,entltlement ot 
Punjab alone. · · · 

·,,,;,F',. ~·:'7',";J~i- ,~. '.f, 

(b)· "· Ha'ryana ·. i•. ' : : : 1 '.' · : .,-,i•. ·. : · ·.· .. · n· 
• _.,.~ • •': '• • .,• ~•r,,-~_;_4 ;:•1; • >' r :-- • • • I ,.', • 

, T_he' Tribunal sfiOi.Jld• first verify the· quantum .of.'u;age·as.ion'lhe specified dat1c1 ;ing 
· thereafter ·adjudi9ate · on the claims' of Punjab and Haryana as 10-' the re(\lainin9 

waters. The_ Tribunal must verify the use of waters .by the farmers at. the farm :gates 
·'. and not'at tt\e'·carial heads'.·Ttie oasii;'.oFdistribulion:should have·b1fon actually the· 

, ' .···water.\•eai!e11ding 30th1 ·June, 1985;• It wOuld be, rea~oriable/ if ·verification of. the use . 
. ,, '•·. wiih''refere'r1ce to a''period -~(four''or' five yellrs.'(omilti,jg the-year11984-85 when· 

. - l:Jreaches h~d' occ~rred); tie'·made)_;Th,i'l:lt~lll 9f Hifryaha,coµJd hot'utilise its share of 
· the Ravi:Beas waters, as the .SYL canal had nQI lm!ln i;pmpleted. · , ' · · · · 

I ➔:_-;.•,'',.,,, ,••,,-.,,,,.,t,f' ,4~;"•:91• •:•:••,1~:,, ,,_,•';:)--••;;~_::..r,," ,•,,•.~ 

• (C)·•' 1Raj8Sthan···--.• 1 .. :".' •• 1.~d-~t•.,, -~-~--,:-.;, .... :::.-.. _,-,_ ,~\ 

,,.,...,,: ..,_,, __ ,"j __ i: .. .- ,,r'.:._~- '-;<!_f- .,~<-·:,·~:,•; .. ,,,:;[_· 
: Jurlsdictioi;i ,of'tl)e' Ravi;Beas Tri!/u~·a1 ·was· restricted :\o. veilflcalion, of the Y§.<!f!ll fre111 

the_ ~vi-Beas _system as. on 1July 1985(Since the State's share. was selllllci tl}'. 1'1(! 
·'1955 Agreemenfand' re-inforced"by-the 1981. AgreeIT)E)nt, lfwassnot:concerned Wilh 
the second terni of reference. The •State~also·.-pray_ed-tliat·the·Tri_buriaJ:shoulcj hol(!, 
ttiat. it'had no.Jurisdiction _under section 14 of the Act or undl!r \he IEJrm~ of reference, 
toalter,.varyoraffectRajasthan•s:share. · '.'•·sn; :., ·'°'.·i,;, ... :·,·, :.- >t'' •,:-; .. ·,·-

. . '' , . . . 
• • • • • < ' 

, TtiE{ Ravi-Silas' Wate'r•dis~ut~s· Trlbt'.:i'i1al'felt ihaHterri ;(bf· the:reference,coul•'!'be, 
'..,, 'ciiVided frito (hre'e Part.$·;- - : ' "":~:': · .. ,' · .. '•( :_, :, ~r, • .. , :·,-- /~- -,:, ~ --- j, : . 1.J~~ . 

<(; 1
• ,._ -·.:·1~i ,, ·· r,,' J.~- .' , 1 .~1•1 J.i· .• ,_;_:,•'I•, •·,-;;, ',,. ,,. • -.,i, ' ., 

·' . :' :' 1:<; ... 1iie'f,imerif'of Ifie Sfiite{woUld. c6iitiriuit~ ~et W~te~ -~~1-l~~i;,th~~ .: : . 
---:_·.' ,·,' "''·~- tti'al'iis'o'i1 fJuly' 1985:··,••' : ,, .... '< ·; ' • ' ' ':) '<:11 '":. ',·' ·: • 

I·,' ~.•°' t• ,,,,·,,-;.._-,-~-> 1
'"•·1'1 ' •. •·,,·~., •• ~--;i ,.-_-,<j ·., • • ·, :, t1.' ~-

2, ,,:,, ., )'\lat~r· ~~~d idr'~o,ns.umpiion pu;P.~~~~1-e~~;~.id ~/j~;~cl~Q; ~-·" . , , 

! ' • •--; ~ 1. : C' l , • , . • '·•' , : , •• • , • ,' _ • ., '·' • , •· • -: _ 

··. '. 3; '· The TribiJnal,was to;verify the (l1Jilnl~ilf9f!)sa~€ll:/}'!,l),e R~iW ?l~t~~- •' 
. ' . _~.... . . ., . ''- . . ,.. ' 

,. lte~ 2_ of thilJ~f\lre~~? C,!Jle<;l Jor, ~~judicf)tio~ :?(t!}e, ~1.alQl~_'<?f.P~nj_!llf !ijlQ 'HP,Tyi!nij, . 
. .regarding the1rsnartls,1n the rema1rnng,waters. · . .. .. .- · , ' , 

I,. ·.-/' '' ,' ' >.:, ••~ '• -: ,. '<' !.)",' di' ,CI , ,' ' ' "'l,•,1• .... .-~:-.;,_.~, 
... · /. : :';,',.·.' •\, 'w- :i"l,--, ·-· ·._7.,;,,. · .· • ;,-~::'-... ~1 !\· 

5.39, Ravi Beas Dis·putes: Tribunal's C/J,nclusicihs. ' . , . 
• . -··}' ~~ ,·.•1 1,•' ,;r•·•' •,:', • L:- - ... "C:; I _ ,, :.r, ;;~~; 

(a),. ',,Th; R~~i,BE/asjr1~unal di~-1ot,agr~~:¥iih ~~e !)lea of PyriiiJP., Iha! ;he ~se·b~ f,,mners 
for one year. sliould be. counted 9n the'bas1s,,of the,relea_se_ at,the.'sam1) h!la9 ;i~ pn 1 
July ~5,,multiplied by 365. As the''data of a $LngJe day-(or even'a single Y,Baf)JliJnnP.I 
give any true 'picture of the' extent of use, the Jribun,;11 l!J9yghl \hat the mpst f!lasitil.l!. . 
course was 1o:1ake" an average of the figures· for' the ·yeari:i 'W!i!l;fl1'.'l9' /l4;13§° r!i, ' ·. 

' 1 g9n~truct[ng t~eJ,~ata tor.,brea~~ P,~;\!_ods: :ln:,Ell9:ard, \i:i Harxaria'~ ~lea, \11~, TfiPY~ll!, ' 
came, to the conclusion ,that .as 'the- ac!ual aellvene.s. lo t_he far.m were. not' ~@rrjg • 

• ,, ' ., • • ••• ' •('• • ' ,'.' - .' ,., • ' .. , . , ' ' ' -'' ' •• j' '. 

me_asured al'the farmgates, it was 'not' pcissible tb,veiify"\he 'w.ate{1Jsed by farm~rs ~~ 
that·basis, · , · . · · . · · · ', 
\. . ) " . 

' . . 
(b) · .The net result ofthe verification by the Ravi-Beasi:ribunal In accordance with the fir&! 

term of referenqe,: was the following: , ,'.,'.· ;- j · _ ' • • ' ·. 
!;)74, 



I 

· Quantum of Ravi and Beas water used tiy Punjab as. on 1 J\Jly.1 198~, 
excluding pre-Partition use was 3.106 MAF, itW.ILJqi,19 9,352 MAF- , oi , 
permissive u-se by Punjab out of Rajasthan:s· ?t\are. Qu1,mtym µs~d. by 
Rajasthan as on the date, excluding pre-Partition \JSe1 W,{lS,_ ~.9S.g MAF-, Use 
ofHaryana as_on the date was 1.62 MAF._ 

(c) , By ·reference 2, the Tribunal was required to adjudicat!l the -cl;iims of Punjab'and 
· -· Haryana' "in· their ·remaining· waters". The Tribunal agreed with the· contention of 

'Rajasthan, that its share had been settleq py ttie previous Agreements and that it was 
not a party to the second reference. · ·· ··: ·. . ', · · . · -· · 

(d) . · A~·to the plea o!Pu·njab, that the waters.of the R<!vi a,nd.ihe-~ea~ ~elonged to'it. 
'absolutely", and in its entirety, to th_e exclusion bl both ·Haryana anq Rajasthan, th~ 
Tripun·a1 held that the 'plea was not sustainable. JI very relevantly pointed, ou.\ that th~ 

. 'Territorial Sovereign!!,, T~eory (canvassed by Punjab in .the instapt ~.<!S.~),1 wo~lq not 
be to its benefit, it being ttie-lower-most./iparian, as._tt,e theow js genera\!y, ifwoke,cl by 

(e) 

~.4Q 

the upper.most riparians:: ·, · · ' .. 
. ' 

Punjab'~ contentio~. that the State of H;ryan<J w~s 'situated outside the basi~. was 
also rejected by the Tribunal. It pointed out that the river courses changed, and so did 
!h!l Stat~ boundaries, and that it was one such change· which iook place on 1 
November, 1966,· ihat gave· rise. to arguments. Before Nqvember, 1966, when 

'1-iaryana was part -of composite Punjab, ·11 had the same right as· the present day 
.•. Punjab. The Tribunal ·thought It appropriate to quote from tlie decision cif ·the ·u.s. 

Supreme Court, in' Missqur! -Vs. Hollana,= wherein water had·_been compared to 
migratory birds. It made an f,!llocaticih of 5 MAF ·to Punjab, ·and 3.83 MAF ,to H,aryana, 
t'7e total quantity apportioned bE1ing 8.33 MAF, _including 1'.11 MAF · ~urplu5. ay11il;iql~, 
The fluctuations in flow were to be shared in the same ratio as \t\e §1\0C<J\ion, The 
claim of Delhi for additional supply over•the existing 0.2 MAF_ 91 y,.,11ter was rejegted, 
as·falling outslde the scope of the reference to the Tribunal. ·· ·. 
~i.:-- •• 

~av! ~~al! Tribur:ial Report: Comments • ' 
, . . 

. (a) It may be 'mentioned that the Ravi and Beas Waters 'Fribunal wa~ ~pnstitu\!'l(.j §UQ 

, in'otu by_ the Central· Government, through an' amendment of" ttie ln!flr-St(lt~ W<iter 
·'. . 

(b) 

- Dis_putes Act; 1956,by way·of insertion of the riew section 14 which madf'l express 
, p(ovision the on the s.ubject. ' . -

The Ravi,Beas Wa\ers Tribu~al upheld_ the legality and validity of prior Agreements 
·. that had b!len entered, into, by the respective States. The Doctrine of Riparian Rights, 

as also the Theory of ownership Rights' of a Siate in river waters, was ·rejected. The 
concept of integrity of river basin was also upheld, by rejecting· the· plea for treatiiig 
Ravi and.Beas as separate entities. They formed a part•of ihe entire Indus basin arid · 
were treated accord_ingly. · · _ , _ · · 

· , CHAPTER s·· 

, :, ,· THE CAUVERY DISPUTE 

R: 1 ·· ~~P.~f~P,h¥ . 
~- • • ' •'• 1 + 

l~l ' ,. e'!!!¥!lfY, m~ !3WIQ~ 8f\h!'! ~PH1h: [i~rS f\\ Tll§l!~~~Y,\lri: !!'\ IR!3 §rnhm<lgiri rnng~ qf hill§ 
: , -;pf the Western Ghats,.m the Coorg distri~t of ~§1[!'\§l\a~~. 9\ ~fl !)1.~va.\i8r\ el 19~1111: 

: After traversing,a,.t~multuous course in the distric\, it re9eives the r{a"ra.nQ! (l:•/hi!<h \ii!§ 
-· . been dammed at about 19 kms: North-Wes.I pf Mysore). -Two other ,tribut~rjes
. Hemavathy and Lakshmana, the,:,rtha, - join the Cauvery ipto",the Harangi reseliVoir. 

. Th_e main ~iver conUnues ,tp·flow East-wa~d,T for •15 km ~pto §reera.fig9patriam an9 
-. then changes its course·South-East war.ds. ' , > 

,., 
'' 

. ' ' - . . . . 

I' 
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(b) I~, its r~xt 25Kn:i. stretc,h;. it_re~eive§ K<ib_ini1 a,n .. important tributary Jh_at originates in· 
, \he Wy~nfld district .of !{erala ·al)cl ... carries boun!eous:, flo,ws. -Then, it joins with 

9.uy,arnavathy' an,d. ta)<es ,·~ .North0 Easterly,'direction, piercing .the ,Eastern Ghats ~t • 
Siva_samud_rar;n. ,:, , ,, , , . ,- : , · ,c. , t· 

0 
• : ·: o ,.. , 

·' : :~ "' r , , .... f 
(c) At Sivasamudram, the' river dips by about 97m. in a series 'of falls and rapids. 'and, " 

;,.after flowing _through_ .i, very _nf!rrow,gqrge, 'continue_s,its East-ward journey.,and forms 
}he boµ11dary be!v'{een the SJates 9f Karn.itaka and Tamil JJadu for ,a distance of 
about 64km. Bell,l)"',S.ivas?~u\fram, i!Je.c_eives the Shjmsha, and then Ark?vathy, just 

(d) 

before entering ttie territory of Tamil Nadu. : > ,, : .. , ... , · , -r · . 

l,n, ,Tamil N§ldu, the r!ver. Cauvery_ contirues to ~ow E_a,st,wards ~ptq_ Hogenakal F~lls 
a.nd takes a South,e_rly co~rse ,an~, e_nt~rs, th~: Mettur-_reservoir,-I1. leaves the. !:;astern 
Ghats. belc;iw (ylettyr._afld. is, joined by, Bhavani, abou\ . .45,,km. _downstream. Thjs 
_important tribµt~ry}~en !U[l)S West-ware!. in-the Nilgi~ir !)istriptqf"Tar:nil· Nadu)md takes 
a detour in. Kerf!l!l .!~rritory for ab9yt .. ~8 ;~m, and :twrs back_ ,to Tamil• Nadu, before 
joining the main river. Cauvery thereunder takes a n:iore. Easterly course_there and is 
joined by Noyil, and then· by Amaravathy. · ' · 

. ~-· . :. ' . . ~ ·: :" >' ' • ' \. ·":.. . ' - • : . . . ., 

(e)., AmaravathY,, 'an,in,portant,tributary 0Mbil1C:s1uvery, has its .origin in the lqukki district 
.. ~f Kerala, wher,e it /s k~.9111n as -Rar:nb~r, and -carries ri9h. flc;iws in Kerala .. The. main 
riyer then enter9 \h~ :Tiruch_irappalli,district,.and ge)s wider .with a sandy ,b,ed in the'· 
r~acb. Just-below ,l;iruchirapp_alli, ,the Cauvery. splits .. into twg branches; ,which are 
controlled by the,Upper Anicut constructed,in 1836. The Nor,thern branch, called the· 

·, 'coleroon;.[the 'main:nood.carrjer or1-whi,ch,is the Lower:Coleroon.-1'.nicut (1836)] flows .. 
.' , . lii .. a· ,l)iorth-Ea_sterly·; direction to.:en!er; the Bay; of. Ben_gal '· ne_ar P.orto • Novo. The 

Southern branch,-however, continues.to trek.under the:name of,Cauvery itsem · 
:, , ; I•·;•;,;·; '• , . •:_;·•,,•:' ' , .I ·,.\:', I,·- '_'•. . f 

(f) [t further divides intq Cauvery_ and, Vennar below the- Grand, Anicut, which· is said to 
have been builrin th_e,2"d ceniury_ AD, at !_he tail·end .. of the Srirangam i;,land, which 
has the upper Anicut at the upstream end. The Cauver:y and Vennar' channels are 
utilised as the. main canals for irrugation in the delta: Some branches,find ,their way. to, 
the Bay of Bengal, while others are_lost in the,deltaic plains. 

, I •' ;, ~. ' - '',· • ,, ,_\j ;_ {, ~-~ '· :i • ',"l ' - ' ' !, ' 

(g): .. , l;he Cauvery.branch desqen9~ into;the Bay,_at PompJi.har, 13k_m North ·of Trahqobar · 
as an insig~ifica,nt1 s\ream. Th_e river. ha_s; a ,tot~I leQgth. of.'892 km, andca,._catchment . 
area of 81,155. sq. km, of which 2,866 sq.km.lie.in Kerala; 34,273 sq.km.,in,~~rnataka 
ana 44,0·16' sq.km. in Tamil Nadu. · · ·• • · -

!. 
' n, 

6.2 
., 

(a) 

J ' -'' ~ • • ''f ", ,,. ', .. ' I~,, 1 ,', •', \ , 

The Agreement9 of 1892 and 192,4, mentione.d below~'"/ (relating to the Cauvery} are 
importanJJ,md-marks in the history ofthis ,c:lispute.""'"" .. 

~ ;. , ' , .' • ' : ,- , • ,,·•: rj • 

, The Agreement-of Febru.ary: 18, 1892 , · 

Controversies between• Mysore and Madras over the use of' Cauvery waters had 
arisen, as.early as 1807. But decades,pas'_sed uneventfully. On.the representation of 
the Mysore Government to the Government of India, the . Mysore and Madras 
Governments tield funher discLJssion~. whiqt\-l_ed to,the Agreement of 1892. · · 

{b) The Agreement of 1892 contaiQed six_ rules. Rule· I contained ·cJefinitions of ternis. 
Rule II laid down restrictions on Mysore in building any new irrigation- reservoir on the 

. scheduled ·main rivers or .building any· new;, anicut across,'ahy of• the• scheduled, . 
I • streams. Rule .Ill enjoinded on Mysore to forward:to, Madras full>'details of1any rew 

.· 1 :reservoir· or anicut aQd, on Madras, to accord :consen!Jtherefor!'l,.-•ei<cept• for, the 
"', protection_ of its prescriptive rights. i,Rule IV provided ,il,at in -case· of differen·ce of 

opinion, _the.matter would be referred for,a final' decision·of joint arbitrators· cir of .the 
, Government of;lndia. Rule,V referred to the consent•of Madras given fcir certain new 
i ·irrigation reservoirs scheduled-in the Agreement and 'for compensation by' Mysore on 

account of inadequate maintenance to three name~ reservoirs. Rule VI stipulated that 
•· i 
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the foregoing rules would (lpply\ as far as might be, to Madras, as regards streams 
flowing through British territory into Mysore. · · , .- · ' ' , ': · · · , 

,, . . . ,''. . : ' '' . . . . 

6.3 · Developme'nts 1910-1924 

. (b} 

(c) 

In 1910, Mysore GoverQment proposed a reseryoir·at Kanna~bf!dl (Krishnaiajasaga[): 
with a capacity of 41.5 TMC which was objected tD"by Madras; the latter·havlng Its 
own project. in view,' namely,. the Cauvery Mettur Project, with a storage of 80 TMC. 
After a refere\7ce to',!he 9overnment of lndj9, permission was accorded to Mysore, 
but for ~ reduced .storage of 11TMC. But the .latter, apparently accepting the 
co,nditio~; put' up. a dam,. foundation, suiiing_ 'the:, earlier, de~ired .full stor<Jge. ·The 
qispute continued. : ; . ; , ... , . . . . . . 

• • ' t - • 

'In view cif t~e !rtoinpat[ble stands taken py My.sore and Madras, the Go~ernm~ni of 
India 'ref~rred. the m\ltt~r 'at issue:to arbitrati(!~. under Rule· IV of \he Agreement of 
189_2'. Sir H. D. Griffin was appointed arbitrator and .M. Nethersole, the Inspector 
General of lrrigati<:m . in India, was made . the· Assessor. They enter'ed on the 
pr.oceedings on 16 July 1'913 and the Award was•given on 12 May 1914, ·. · 

" I ,. I I • .,• ' • '" , • 

' - • ' ' "' ' 'C. ' • ~ ' I 'I . . . . ~ 
In giving the Award.cin'12 May 1914, Sir H. D. Griffin t\ad glyen decisions on the 
various issues,' making. a significant observation as under: · ·' . . ., ' 

' . . - ', . \'·. ,, . : . 
"In -c:cmcl~sio\7, I regret that !t has been impossible to arrive at a settlement 
satisfactory ·to both the parties. , Each party set out , claims which, on 
examination; were fauna inadinissible in \~hole or. in·. part. The claims of 
Madras, if allowed, would prob?~ly hay,e result13d in: maliing' the Mysore 
Project in:ipo_ssible: those of Mysore, · in seriously irrip\)iring the· interests of 
Madras. Throughout the proceedings, there has. been i a -regrettable lack of 
the spirit 'of compromise. Th~ resolutjqn we have arrived at, .re,cognises the 
par.amount· importance of th~ existing' Madras. interests, ·has, for its primary 
object the safegu9rding of those interests and does., we belieye, safeguard 
thern · effectually: At the 'same-time, it gives to My~ore,, the. opportunity of 
utililzing for their own benefit their fai, ~hare of th~ · surplus waters of the 
Ca~v'?ry. 11

• • ., 1 tt: 

' ' 

6A •',,' The 1924 Agreement 
I. , . , ' ' 

I /, 

ciri. appeiil by Jv1.adr~s:, a~ainst th·e above award· ?f _1914 'rel~tipg ,to _th,e· C~~ye;y·, the ~ecr~tary 
of State for lnq1a s~spended ·the ·Award. NegotIat1ons between the Governments of Mysore 
and Madras were re-started and 2. new Agreement was signed in February 1924. It is 
unneces's'ary to quafo'ils terms ... ' . . ... . . ' . . ., :, ' . 
. , ' . -. : ' ' ,_, - . ' . . ,:: . , , "r' 

6:5 ··• 'Agreements of 1929 and 1933 
l . ' ~ 

(a) • ··subseq\!eritIy; 'in· june . rn29, the 'parties. signed' supple~entary 'agreements, 
[ncorpOraUng certai~ modific~tions t\) the detailed rule~ bfregu!ation. In \:<;msequen·ce, 

• · My~ore could complete its Krishnarajasagar Project; and Madras was· enabled to 
·complete its·:,:Mettur Project, ~Y virtue of a sub?e_quent' agreement reached In 

:,· · Septembe(, 1933, Madras· and Mysore d~ciderj, inter alia, to constru;ct some· new 
anicuts and tanks to distribute water.""'" , · · · · ' . · · - · 

(b) , 
' ', ' ,I .- • ; ': . • a• ,j , I 1 1 ; ! , • 
Agreement of 1'924; :relating. to the Cauvery_ water, contemplated the re-cor;isIderat1on 
·Of.-certain arrangements after the lapse of fifty yeais.':lri the. meantime, the Indian 

. ··Independence Act <)nd later developments mark_ed the'begin,nifig' of wide changes in 
;, the,cbnfiguration qf the political entitie.s involved in·the Cauv'3ry basin! The State of 

''fi'avancore' ever remained a Cativery basin State, 'with' a 'major trib(itary originating' in 
'its territory and /lowing therein, in the name of Pambar. Coorg, (which beca·me a Part 
G State), Mysore: Madras and Pondicherry were the oihef eritities in tne basin. 

1377 



(c) • A ch.ange was, h'owever, ·brought abou~-_by the States ~eorg~nisation Act' of.-1956 .. 
· The States of•Kerala, Madras' (subsequently, Tamil Nadu), Mysore (subsequently, 
Kamataka}, and the Union Territory of Pondicherry, .have since been the parties to 

6.6 

(a) 

(b) 

6.7 

(a}' 

(c) 

(d) 

(e) 

the dispute regarding Cauvery. · · · · . 

• • -, •~ _. ' . ' I 

The Kerala Stand · ~. ' . 

_The State of Kerala strove haid 'io a
0

ssert its claims on· 
0

the tau\,ery 'waters and 
vigorously pursued'. invesfigati_ons· tm.,iards 'dev(;lloping the basin:· re~ources, 
particularly of the 'Kabini and the Bhavarii. Two major hydro-electric pr9jects and a 
number of irrigation schemes ~ere · investigated and project' reports prep'.~red and 
forwarded to the Central Govern11Jent for sanction. But they' were ·rejected. Tamil 
Nadu and Karnatak_a l','.ere vigorously opposed giving clearance to,the said schemes. 
·subsequentiy, however, during the Eigtities, Kerala 'took. up. th_e Kuttiyadi 
Augmentation S~tien:ie i~· :Kabirii basin, seeking io · utili_se about 6TMC fpr. power 
-generation and irrigat!9n. : : · 

As to Pohdictieiiy, the iraditional require'rrient o,f wat~r-•for the· Karaikal' area, for .. 
agricultural purposes is its principal. demand. Industrial and. drinking purposes are 

.also to be takeh-irito account., : , . . ' 
', 

Central Government Effor:ts 

' The ciisfiut(;l over, Cauvery ·waters, in its totality,, includes. u,:e above-mentioned 
aspects: By 1970, the Centra,l·)i{_well 'as the concerned State G_overnments were 

· · seized 'o(the urgen't necessity for a'final ~ettlernent. . . 
' . . : . '• . ,' ' ' . 

·.As. a _result, irite/Stat~ negoliatig,ns ~;r~ ,start~d .. app§Jrently. in right earnElst. Even 
the suits filed by. Tamil Nadu and Kerala ih the Supreme Court, seeking direction to 
'the 'Central Government to . appoint .an Inter-State Water Disputes ·Tribunal (as 
envisaged in the ,lnier-State Water._Disputes. ·Act o( 1956), for adjudicating. the 
disputes; were-withdrawn. ,. · · '· · 

In the meantime, a Cauvery Fact Finding Committee (CFFC), constituted l;>y th~ 
Central Government as per the understanding ;vith . the , States, collected_ data on _ 
aspii'cts such as, yield oflhe river, adequacy of supplies, e·xcessive ·use ·of water fcir" 
irrigation purposes etc. it submitted its first r~port in June J972. It gavEl an.additional. 
report later in August 1973."'"<V .. . '. '· . · · . . • ' . -

' ,.. ' 

A series of inter-_State•meetings based Ori CFFC's reports·was held-in 1973.and 1974· 
under the chairmanship of· successive Union Ministers· for Irrigation. At the final· 
meeting of this series held in November 197 4, and subsequently in February .1975, a,. 
draft agreement was discussed, but not adopted. In August, 1°976, however, a draft' 
agree'merit prepared by the Union was accepted by aH the States;. and· the fact 
annol!nced-in the parliament by the ly1inister for Agricultur~. But in thEl (l~Xt meeting of 
the Chief Mini_sters, Tamil Na.du ,backed out of the agreement. Karriataka followed 
suit. Kerala, with optimism about the. impending possibility. of ~ommencirig its long
pending deiielopmer\i projects in- the Cauvery·basin; everi agreed to. forego· about 
two-thirds of its contribution to 'the.flow, bui it was disappointed'. , . . , · 

I 
. ,\. ., .. . ·• 

Inter-State meetings under the auspices of the Union Government, ·and,otherwise, 
.. wen·t on in, vain, till' 1986 when, a Farmer's Association: of Tanjavur rti,oved the· 

Supreme Gou.rt, seeking a direction .to the Central Government to constitute a 
Tribunal ·under the. Inter-State W~ter '. Disputes Act,. 1996, for adjudicatic>n, of the 
·.disputes. During·the peridency of.this suit, negotiations were carried on fo'r four more 
years, though fruitlessly. ·In. the l~st _bf !he inter-State:ineetings he.Id in April '1990 the 
principal contestants viz. Tamil N_adu and Karnataka,_pn:idi~!ably, agreed, to differ. . ' 

'. 
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- 6.8 ~upreme Court Order (1990). 

The Supreme Court, by its order of 24th April 1990, directed the Central Government to 
constitute a Tribunal as envisaged in the Inter-State Water Disputes Act, 1956 _and refer the 
disputes to it. Thus, in June .1990, the Central Government issued.' orders constituting the 
Cauvery Water Disputes Tribunal and referring. the disput~s to it. 

. - . -

6.9 The ·cauvery Tribu11al 

(a) 

. . 
Th_e Cauvery Tribunal, du!; started iurictioning bui, ir:i the meanwhile: it had to 
consider quite a numl_Jer of interlocutory applicatio~s. on, various related matters, 
There was, one filed by Tamil Nadu,_ seeking a mandatory-injunction ori Karnataka·for 
immediate release of water and other reliefs. The Tribunal 'dismissed it, as being 
beyond its purview, but_ was compelled .t~ re-consider that staria, · by the Supreme 
Cou[!, at Tamil Natju's instance."'"<V' • · 

• • . .. . .. 0 . 
(t:>) Acco'rdingly, the Tribunal heard the matter again·and gave an interim award on 25

th 

June 1991, favouring Tamil Nadu'and enjoining upon Karnataka to release waters tci, 
· Mettur reservoir on a ·stipulated ·pattern. K?rnataka was also directed, not to increase 
·its area of irrigation utilising Cauvery wafers. Karnataka's reaction to this was 
extremely adverse. Negativing ·the effects ·01 the ifribun.al's ·order, it issued an 
Ordinance. 

(c) 

6.10 

{a) 

(b) 

'6_.11· 

(a) 

'At this.juncture the President of India made a reference of the Cauvery matter to the 
· Supreme Court, under Article 143· ofthe Constitution for its opfnion. The opinion of 
the Supreme Court, rendered subsequently, upheld the interim award of the Tribunal 
and denounced the Ordinance issued by tlie Governor of Ki:irnatpka. As the Supreme 
Court rendered its opinion, favouring Tamil Nadu,. the Central.Government gazetted 
the 'interim award' o( the Tr'ibunal, on 11 th December, 1991. Demonstrations followed 

· ·. 1r\ 'Karnataka and Tamil N,adu: · · · " ' '· · , .. 
• ~ ' t . • ,. ' • ' 

Developments 1992-1995 (<:;auvery Tribunal) 

' During the interregnum (1992 to e·arly · 1995); the Cauvery, basin· ...,,as blessed with , . 
good Monsoo'n rains, and tranquility ·prevailed: In acpordan'ce. with the · earlier . 
directions;the party St?tes had come up before the Tribunal with lists of witnesses to 
be examined, and filed their affidavits. The examination of the witnesses started in 
·early December 1993. Till December '96·,- o~ly the examination of ihe nine •experts 
presented by Tamil Nact'u was over. Those in· respect of the··other two States and 
Pondich(!rry, re[l1¥3in to be examin~d. · - · ' 

'· ' 

By the middle of 1995, the forebodings of a 'lean monsoo~ 'bec~me' 'a 'reqlity; and jt 
paved the way for a further period of tension and anxiety. In December 1995, Tamil 
Nadu moved the Supreme Court, ·seeking 'an order "fcir 30 TMC to be released by 

· · Karnetaka from their reservoirs. The apex court passed ·ft oii'to tlie'Tribunal for 
appropriate decision, and the latter ordered 11TMC to be released' by Karriataka. The 
State 'of Karnataka pleaded· helplessness, its reservoirs loo being short· of enough 
water to cater to the needs of farmers in Karhataka. · :. • ·: · · ·, · ,. -' · · · 

I .• I 

Supreme Court-'Suggestion (1995) and Action Thereon· . . . 
Tamil Nadu ag'ain approached the Supreme Court, apprising· it ·of the seriousness of 
the situation. The Supreme Court thought it e'xpedient that the Prime· Minster sho·uld 
intervene and bring about a compromise (1995). Accordingly, a Conference· of the 

. Chief Ministers of all the party States and of the Union Territory .of Pondicherry, along 
with other·political leaders, was ·convened by the Prime Minister on 30 -December '95 .. 

. · -'The Prime Minister-took keen interest in the matter,'anq, based!on,his parleys with 
~ the Chief Ministers of Tamil Nadu and Karnatak<!, gave _his decision that Karnataka 

.,_ 
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should make an immediate release of 6TMC:f~r'i~viilg !tie st~ndin.g cropl in._Ta
0

inil 
Nadu. · 

. · (b) K~rn~taka abided. _by the prime Mihjster;s. d~cisi9ri. As )o the actual situation ~xisti,ng 
· in the areas in ·question (both 'in Tamil Nadu and in Karnataka), an expert committee 

--1 : ' _ • ,. f - f • ' ', • 
was constituted, to make·on the spot studies and report, The report was subsequently 
s.ubmitted. 

• • 
(c) In th~ .. rneantim~. ~arnat9ka approached 'the Cauvery Tribunal wi_th a Civil 
. . ., • . f1:1is.cellarieous·petitio~ · (Mar,cti 1996). · s;ut.)he other parties wen;i quite opposed to the 

. move and tt,e petition was,dismis~ed. . : . · · 
' . t ' ' ' ' " ' 

' . 0 ., . . .. ; . . ' ' 
~. sc!'ieduled sitting of I.he CauvElry _Tribunal did not take place on 27 June, '96, and was 
postponed for 11, 12, of July '96, an order bf the Tribum!I was issued to the effect that the 
Chairman of the Cauvery Water Disputes Tribunal had resigned with effect froin 1 Juiy 1996. 
Later pel(eloprnents ar~ not maierial, for the p.resE;nt purpose. 

~ ' .. ' . . 

CHAPTER?' 

TENTATIVE PROPOSALS 

7.1 Some Inference about present posiiion 
- [, .. : . ' , '. . . ' . . . 
T~e.brief resume· of .working of the Tribunals· constitu!9d under article 262 of the Constitutfon,. 

-.~eacl'il'/i(li"the lnter~St?te W~ter Disputes Act, 1956, does not create, in the min_ds, any deep 
· .sense of·satisfaction. Several factors stand out. ,. ' ..;, . ' ; 

. ( . . 
. First,. the proceedings··lfefore the Trib~'nals ·take ,a fair!~ long ti~e .. Even. granting that the 

lssu_es are co'rnple1< in their character and technical 'in· their n~ture and are surcharged with 
political fe!llings, delay should be ,:ivoidable, because the Tribunal is· 'given full freedom to 
operate in its sphere and is.not troubled with numerous humdrum controversies. 

I ' ' '. '- ' ' •' • •-; ,,.· ' ,, • • 

_Secondly, the awards of the.tribunals are often bulky - a situation partly due to the'fact that 
(following ,the traaitional style), a· good .deal of matter is devote□ to a discussion . of the 

.. competing.doctrines of,substantive·l?W ... · '.' . . : . ' ~ . . . ' . 

Thirdly' . wher~J~~ the p~rties ~ave:'tieen. able ,t~; com~- to . an agreement endorsed by the 
';tribunal, the situation has proved to be somewhai more satisfactory, than in other cases . 

...., ~ , 1 • .• · • • , , · , ~ - • • , '• I ' : , ' - • ' , I 

In thi;_; co~~ection, one is reminded of what the S~pieme Court -of· the Unit~d States said in a_ 
,leading judgment relatingJo water disputes.""11 

. 
'' . ' . . . ' ., . ' . 

7.2 

• : • • ,.;' ' - I • • 

. '. ~Th,e r1JaS0!1 for,'judjcial. caut(ory,in adjudicating the rel?,tive · righti of States in such_ 
cases is that, while we have juri/,diction over such disputes, they involve the interests 
o( ,quasi, sove(eigns, preseryt comp_lica(er{ and delicate questions and due to the 

: • : possibi~ty 9f f(!ture change of condit(ons,. nece~sitate expert .!Jdministration, rather 
than juaicial imposition of a hard and fast rule •. ~e· say of t/J/s case, as the court has 
said of inter-State differences of like nature, that -such mutual accommodation and 

· agreement should, if possible; be ,the medium ,of settlem.ent,_.instl}ad_ of inyocation of 
• our adjudicatorypower." · · · · · 

; . ' 1 ~l •. • I ' ., : 

' . .: _; . :1 : 't . :' ' '. . -. ,"/ . ·. ' ' : ' ·, ; 
, Dlfflctilty"of finding a solution: emphas_is on nego~ialion ·: 

However; ttie quest!on:, can· be,fegitimai~iy r~ised, as to .what is the course to:·.be adopted 
when negotiations fail? ,Section 4(1) of, the Inter-State Water- Disputes Act., ·1956 does take 
note of .the importance ·of negotiations. ·The CeniraLGovernment· is .empowered to constitute a 

, ·. tribunal, only if negotiations. fan: Once:a. tribunal is constituied; tempers run. high. The 
, adversary element takes· over; and· the. natural desire of each· party is to accentuate !ht;, 

differences and even·to'over-argue_one's ca~e. An able negotiatcicould be nominated and 
. ' 
t .138'o 
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encouragement be given to sincere efforts made:by him; for persuading the parties to come to · 
a settlement. 

7.3 An 'alternative 'to the Tribunal 
• • ,~ • ~ \ I 

,Since the mechanism of a formal Tribunal has not proved to be very ;atisfactory:''""', it should 
be {on_sidered WQ!Jther some.~th'?r'.altern,ative should not.be adoP,ted.-,We are.aware, that it.~ 
easr to _make an abstract, suggesti°"n, but ,not ~o easy_'to work it o~J.c . ,, . ", .... , .. , 

' ' ' 

It appears to us, that as an alternative to the Tribunal, \he mechani_sm. contemplat'?d by the 
Goyernment of.India Act, 1935 should be considered. We have already given an outline of the 
relevant provisions of.the Act."'" The gist of the provision lies in two of its principal.features: . ' . . - ' 

(a) · The Governor General was to constitute a Commission, to investigate the dispute. 

(b) · · If ti\e report of _the, Commission .was n,ot found acceptable· by, any party, the Governor 
General, was, to reier-itie matter to His Majesty in Council, 'whose decision was final. 

This scheme could be adopted, of course, with suitable adaptations. The merit of the scheme . 
chiefly lies in the fact, that what·is contemplated, is not a Tribunal,,but a Commission .. It is 

. true, that nomenclature does not always make a diffe~nce. El,ut in this case,· it will make a 
-difference, because the change-over to. 'a Commission and its s'substitutior in place of 
"Tribunal" would highlight the fact that a functional change was intended.· . . 

'~ .. ~ ' ... ') . '!. : ' ' - . . . 
7.4 An6ther a'ite

0

rna'tive co~ferring the power 0°n Pa~liameni . . . ·o . 
'~' I, ,, ' ,. :, . : -._; 

Another - and more radic9_1 - alternative would be, to a(l]plify the power of Parliamen,t. and 
also to enhance its responsibility. The scheme,will have Yo be, worked out. But some of its 
main features could be as under: · · · · · · 

(a) 

(b) 

(c) 

(d) 

•7.5 

0 
Parliament's.legislative power (Union List, entry 56) sha'uld not be constrained by the 
requirement, tha\ Parlicjment should declare, tha.t regulaqon by Parliament is in the 
public interest. · 

. , _ '. ,I ,. I I,, : -

.V\'ti\)re an inter0State _dispute relaiing to waters arises (and negotiations faii), the 
Central Government should appoint a Commission for'the purpose. 

• ' ' • • ' 1 ' • 

. The Commissiorf s'tiould give its report within three -years. If the report is not 
forwarded Within three years, the Central Government sha!I. · dedarff that the 
.Commission id func/us offic;o and the matter should be, pla~ed before Parliament, 
which shall be free to enact appropriate legislation for resolving the controversy on 
appropriate lines: ' . ,,: : 

. ·! .... 

Whether or not: ,the Commission's : report is accepted by 
:, _ ,- • Is, o - ', l ••, 1 , !I ' 1, •- , ,: 

_Jegrslatron, be. enacted to. grve rt Parliamentary sanctity ... 
_th~ disputing , p~rties 

·, 

Jurisdiction of courts barred" · . ' 
• : • 1 1: i ' ' • ' J ·.., • •" f ', , • , ~, • • . 1 ' , i ,..,• 

Juris.diction ot'the Supreme Court and all other courts should be barre□ in· respect of matters · 
falling within the abqve proposals (whichever alt_ernative is ad.opteq). · , ' 

. ' . '. ' '! ·~ 
' . ' . 

7.6 , Substantive li:iw to be laid dow,n by parliamerit >. . , ;. . , · 
• ' 

1 
' ' 

1 

' ,, • , : \ ' • I I • ,, •' > ~ I ' ' 

Whichever· alternat!ve is adopted regarding . re$9lt1tion of the . di~pute in. individu~I cases, 
Parliamentary legislation' should. be enacted,,td lay, down the·substantive law for resolving· 
disputes relating to inier-State waters. - · 

Prirria facie, the doctri~e of equitable apportionment seems to be acceritable. Its vagueness 
, .. ··• . . • , ,_. · ,, , • ·,1 . ~\.' · .' • , xi 1_,_ , 

could be removed, to a large extent, by spec1fy1ng ,some of'the important cntena. - · 
• • • I • • 
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Securing Good Governance 

1,1 · · The first· and foremost . task appea"rs to be for· a radical redefinition of· 
governance, to· change the' mind'.set of bureaucracy,. tb surmount 'the cofonial 'Jiang-· 
over of ·the 'persistent notion of the 'Rulers' and· the 'Ruled',: govetnors· and the 
governed, Government ·aha the people - the "us" ahd ''they"'·divide:The interaction 
between the·Adminisirator arnl the citizenry needs 'to be informed by'the awareness 
of anp; respect for the. constitutional rights of the people arid that the inter-action is 
essentially as b~tween a free and self-governing people 6n tlie ·one hand· and the 

· agents chosen _by t~em: to serve them on the other. Massive and sustained 
· participation of·civil .. society. initiatives, self-help'groups;· v_oluntary•orga'niiations', ·e.tc, 
· ~ppears necessary in'-.ord,er to achi~ve a ·faster pace· of scicio'economic development 
.• and for building, a more just, caring and equ,itable society Wtiich 't~e~ Constitytio,n has 
(lnshrlneo. The movement must be from G,overnance to i,·elf-g'overnance:· Respect 
for human dignity,• human 'rights, and the rights of the citizenry;·are critical to 
development' and· are not merely 'its. reward~: This requjres•'a radical' reshaping of 
policies so as to create 'im enabling and facilitating ·environment in whicli effective 
Interaction between''the Government arid the institutions:'of civil society becomes 
pos§lbla. · ' · · . •; ', · · · · · · • . , .. • · ' "· · · ,. 

I ' l ' , : • ' ' I : ·~ • • ' 

·1,2 . Tlieri/is a neeif for a radical redefinition .of governance to change•the mi~d
S\ll of the.pcilitical •exedutlve and'permanent•civil services. The movement shoulcl be 

· tow11rds acceptance of self-governance as a · substantive and major pa.rt of 
go.vernarice,: shedding , maximum possible, areas' and :aciivities 1·of · gove·rnance in 
fav_our-of self-governance especially in areas relating to socio-economic development 
•_and evi.n in. other areas of governance associating institutions of .self;govemance. 
Recognition be paid 'to' the fact 'that constitutional rights of citize~ry., human· dignity, 
'Human Rights ··and ·h\jman security are not rewards to development but are crftical to 
development. A 'sensitive,sen~itised and responsive( civil' serv(ces'has io be iansured. 
It is accordingly suggested that: . ' . •·oi·. ·, 

. ' . . •;:' ', ". / . 'i ·' ',J .\ . ' '• 

· (<l) Emphasis •should· be placed on participatocy gove'rnanc!l arid· insiituticins of 
· concbmitant'.~ernocracy in areas relating to socio-economi~ development and 

: . the progressive realization 'of the scicio,eccmomic goals of the, Constitution'.,!· 
•(b) Self-governa,nce 1·must necessarily .include developniental· auto'nomy for 
' Sched~led Cas,tes and Scheduled Tribes through -institutions, on their behalf 

and, empowerment of Schedule·d :-Castes, Scheduled- ,Tribes, , Backward 
'Classes an'd 'other 'deprived:· categories . to sliape · policies · for , their 
developmeni'and the implementation·ofthose policies:·,'· . ·1 ·: '. ; ': 

· (c) As an·'incentive to promote institutions of concomitant democracy;;a· specific 
share of ·ex'pe~diture ,on welfare· programmes such, as ~ education, tiea.lth, 

, social, secufity:, 'etc.: be earmarked for being• !i'pend th~ough i.'.olyl)t~ry 
organlsationi' NGOs, Self-Help "Groups, ·etc.: , This· i.s,,aparti.'frorji the 

, suggestion~:: made·. separately in this Paper with ·regard· ,to· ,develQP!Tier\tal 
autonomy, abd,deveiloprnental em·poyterrnent,of the: Sched,uled Castes ·and 
S~heduled 1iJribes, through · National . &-. State· ·Scheduled -Castes j and 
Scheduled ,Tribes: Development Authoriti!is; etc:· ,_' : ' '· .: r · , , , '', : 

(d) ·ro promote'!, ·sense of good goverriarice· of the,sehsitive;'.importan(a~d lfoy 
. positions In!, ,:cidmihistration shall, .be· identified : an? listed:'. · Posting · ~nd .. 
transfers of officers which' have a key.role in socio-econo"mic change.shall be , 
thro1;1gh c1v'i1,. Seryices Board in ·which •heads/experts from. mankg~nient 

,Institutions• shall be invited ·to participate in .. the evaluation of 1previous 
,performance.and-track /<,cords and future suit?biliiy for the po~t . 

. , (e) ,As a mechanism·of•promoting sensitivity.towards.the Scheduled Castes and 
the Scheduled ,Tribes and I ackward· Classes,' a provision for.:"social ·Justice 
Clearance" ~~:·e.s(aqlished, regarding: which·,details: are given later. in: this 
Paper. , I •. r • I ,. ' ' . ' I· I; -
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T~ansparency and openness in ·G9vernance 

· 2.1 Open~ess is in the public int;rest and that 'sunlight is the best disinfectant' 
again5f,the virus of. corruption .. l\~ a, gener~I rule, sei;:recy In. governance\i~ an · 
unreasonable practice. - It promotes. corruption and sugpresses accountal:Jility . 

. · !3overnance, -therefore,. needs· to ·be, tr_ansparerit -and ,open especially in policy
rpa~ing, -programme-formulation and if11pIElf11entation in ,areas pertainin(J -to socio

.. economic-empowerment and advancement ofthe weaker sections· of the society. . 
', d • 

• 
Chize~'s Charters.', - '· 

I- ,. " ! ' ! ' .,· : ' l • , • •:. ' •• \ : • -

~.2 Artip!e 350 qf, tlje, Consti\uth;m ,recognizes the rights 9f citizenry .to petition for-. 
redress ·of grievances .. <;;_itiz:ens'_ Ch!3rte.rs ii) 'respect of ·eyery service-provider agency 
of the State )s, suggEJsted to e_n_sy,e. effective, purpp~eful and .user ,friendly, delivery of 
public s~rvic~s. ,The Citi~ens' C~f1,rte~s :,yould list tl)e enti\lernent ·o( the .cltlzenryccif 
P,i.Jblic._go9ds ·and· ~~rvi~es· al~ng with time scbedule ,withifl which he Is e,ntitled to 
expe~t. _seryi_ces from sych. go~ernment qrganis~tio_n,s an~ frO:m each functionary at 
various levels., In: order, to ensure that Citizens' charters. become an , effective 

_ instrument '.for improved, ~nd: user-friendiy delivery 9f:public services, ,it i~ further 
suggested that in case any person. fails to receive the public goods and lhl;l services 
in the manner and· to the extent s'et oui in such' charters, such persons should h<1ve 
:recourse to an .(;lasy .and, .effective ~ystel)) .. of: grievance rl;ldressal. through 'ch?rt~red 
Ombu_dsman. A scheme for crirninaljurie5 1compiinsayon_ should be established, . · 

:, Sensiti~~tlon of Public Servants, ' ' . ~ ' .. . 
- ' - :', ' : • '· • ~ : '1 •• : • • ' • ,.. • .-

3.,1 , • Put:>lic Seryarts, need -to ge made . sensitive. to, the; si:iecial needs of the 
Women, the Scheduled Castes, the.Scheduled Tribes and the Other Weaker sections 

' , of the, ~6ciety in 9rd,~r to ensur:El iuji enjoyment o,f c9nstitutjonai fights _and protection 
by .these_ sEJctjon~,of th.le: society.-, A perc(lption_°\mfo_rtunately .e?(lsts· that-members of 
the ·public services, in general, are averse ,to working in the ~fjelds p!!rtaining to ,the 
Scheduled Castes, the Scheduled Tribes,'·other ·backward classes, 'women,' etc, It is 
also said thaJ insteadIp(being _guided;bY. th€!,'c9,ristit~tionaLobjective~ iJn,d_ a~pirations, 
many o( them ate guiq€!d by Jheir .own. biases ariq. prejydi~€!s · in de,dlng-with Issues 
pertc1ining tq aforesaid classes of P\lOPLe .,which results .in. d.eniiJI of _rights _to them . 

. Such attitudes amqngst members of pup)ic ser\lices require toibe·changed . 
. ' ' 

·,' : '. ' . ~ '' '. ' . ' ' ! . '' . - ., . ' 
i ,•3,2 , .. As a-,means:.q(achieving.tliis:6bjective: it is,suggestect:thafa personnel policy 
• .. sh9uld be. drawn up: ,whereby, inter_alia; offic.ers· of the ·LI\S and other services directly 

or substantially relevant. !9 Sched4le9_-_Castes, • Scheduled, Tribes and backward 
classes;wili-{ind-.Jt possible. to.:ad_vance•their· career.· pnly by working for. at least' a 

.-perjod, of Jive years· in-9reas.and sectors directly-or mainly pertaining to Scheduled 
.• . Cast~s. Scheduled .Tribes. and backwa'rd ;clqsses at grassroot_ level, .. executive level 
· ,and,_pqlicy·I€!yetand,none 'o( !hell) should be alk,w~d toge\ posts in generally coveted 

_. areas. ·,md SE?ctiJrs, like Col)lmerc_e, Economic Affairs;,,Jnqustries, etc., without· 
_. .-_ acciuiring_this qyalification;. it.is en·~ure9;that tho~e wtio. volun\ar!ly, devote' the major. 

· part oUheir service to areas and sectors.wholly 9r mainly-pertaining_to Scheduled 
Castes, Schedulei:l Trib_es and liackwar~ c!a~ses _ should not herea_fter. be. lose~s in 
the_ir career; and provi9ing for I?rotection .from persecution by, powerful'persons inside 

. and.outside governm~nt t9. be giveritq·honest officers/ernplqyees of all ranks.working 
since~ely for, the ·d¢vl)l9pment.an~·-proteclion bf Scliedulea ,Castes and-Scheduled 

-. · .,· Tripes;· clnd provision- is made fcir_:"Soclal Justice Clearance" Uust like 'integrity 
· ·. clearance') before. an officer. of Clc1sscI·.or Class,11 Is pronioted; and it is ·ensured that 
· service in tri[:lal ·area~· 'do'es:not. put ,any public l!_e_rvlint -to .. any disadvantage in the _. 
· ·matte~ of net family. income or the _edu·cation:of the.children;· and provision is made of 
,, a' formula'' of accelerated promotion .for. those who spend. _at ·Ie·ast fiv_e ·years . · 

. continuously, in _areas and sectors -directly or• mainly pertaining to: Scheiluled Castes, 
· · Scheduled_ Trib_es, backwa(d classes. Social Justice· Clearance should be 

impiem_ented serio_usly by in~luding specific performance of officers, for example, with· , 
regard to. the-effectuation.of Section 15A of the Prot~ction of Civil Rights Act, 1955, 
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thorough implementation ,of the Reservation Policy- with. accountability in their 
respective spheres and concrete achievements in the socio0economic development 
of weaker sections of the society, in particular, Scheduled Castes, Scheduled Tribes 
and Backward Classes. These should be similar but separate posts of the Personnel 
Policy i_n respect of Backwarq Classes and Women. · 

.Elimination of Hunger 

4.:1 Public·. Distribution ·System is essentially the , food subsidy - programme 
explicitly targeted towards:; poor and is aimed at reducing · hunger. Central ·· 
Government incu_rs an annual expenditure of- about Rs.12,125 crores. on food 
subsi~ies. There are_, _it is claimed, four and a h_;ilf iakh .Fair .Price Shops in India 
s~rving 180 _million Ration Card_ holders/ families. _The• Public Distribution System is 
aff important component of. Antj-Poverty Programme.- 1- The· ~ou~try, unforturiately, 
l'!itnesses the paradoxical situation of surplus' unlifted· stock qf food grains in the 
godowns of the· Food Corporation- of India co-existing ,-iyith' hunger "for lack of 
·purchasing power. Even after·fine-tuning of the Targeted Public, Distribution 9ystem, 
the performance of thel.fair:price,shops in some oUhe States ·as revealed by some 

'- studies, is dismal. ,in· some States the percentage _of .fair price shops not -opening 
even once·a·w~ek is estimated to be 87%:-,The,mmsfe'r \if meanie intended by Public _ 
Distribution System has, 'by and' large_,, benefited th\) -urban'. sectors and the Above 

. - Poverty Line sections of .the society more -than the poor. Jnve~tigations also indicate 
· that about. one-third of the· supplies in the Public Distribution· System are diyerted. 

· ·The delivery system, according to widely hel,d public •perception, seems to be the 
substantial beneficiary. '·:· 'i ·': . ,· · · •. · ',. · ' ,· · 

r , ,l . '·, ' , . 1;:r ! ' 

4.2 _··Introduction of cash subsidy orcthe scheme of Food Coupons (see. Section 
, 10.2.1.1 of Consultation Paper) as an experimental measure in areas where· public 
distribution system is not functioning well and is showing persistent defiance of ethical 
norms and, if found successful, i·ts extension to other 'ar_eas or imwoving the exisiing -
public distribution syste·m itself are'amongst •tne options to improve the situation. -

'. 

• L\ .' ., • ' ' !\ ' ', • 
-. i ~:-

4.3- It hc!s also been suggested that a certain percentag!') of the shops should be 
allotfed to the members of the Scheduled ·Castes, the Scheduled Tribes and Other 

• ' ; • I -- • ' ~ 

Backward Classes., Some State Governments already allot a particula" percentage of 
' • • ' ' I • • • -

Fair J?rice Shops to'. ,the , Scheduled· Castes .and the, Scheduled Tribes. 
C9nstitutionality of ~uch allotment has already been upheia' by 11\e: Court. · 

. ' •1.', ,. - . . ,:, '' . . ' 
I ! ' ' ' , . ' 

4·.4 · . In respect of .poor. peop!e, who at present still, h~v,ei th_e purchasing power to_ 
avail themselve.s of the b,eriefit'of the PDS, it is suggested ;that, -keeping in view the 

), ,, ' 'j 

fact that bulk .of the genuine_ .beneficiaries belong to·,'the :scheduled Castes and 
·scheduled Tribes 'and "lower•:1backwara,classes; the following steps may be taken: 

(i) _ ,_ 1"here ;hould ~\l fair 'pri~e shops/ration -~~ops 'Jn every :·scheduled 
.. Castes basti, Scheduled Tribes hamlet 'and., identifiable' backward 
- '. cla~ses' loc_alities lik_e fishermen'.s locali\i~~i- banji3ras/tandas, etc. in 

the ru_r?I, :areas. In the: _.ur_ban areas,! ti,ere_ should, be ·fair price· 
.. shopslratiOQ, s_hops in every slum/locality iwrolly. or predominantly 

inhabited by 'the,Sch_eduled· Castes _or t\1\lj.Scheduled'Tribes or the 
b?_c_kw_ard yl<1sses with particular a_ttentiori. to, th!') slums. 

(ii) •. The , number pf fair .· price shorjsf,ra\ion, shops in each 
basti/hamleVurbail locality/slum should be -based on the population of 
_each suqli l)abitations. . ,: - : I ' y . 

(iii) The allot_tee~ of the~e fair price 'shops/ration, shops, should be 
-~ sel_ected,,on~.the~ basis '?f the socia1"

1
prqple · qf the habitation in 

-,. , question: Thus in a Si:he,duled G!'lstes b;as.\i·, the fair price shops 
shoul_d ]:,'e allott,ed only to a Schedul<?d G~s.t<?ica_ndidate-and similarly_ 
·in othe~- cases. In urban slums, -,wrae,e ·Scheduled Castes and 

'. 

• I . . • _, • i. , • 

. Sched_uled: n,ripes, and _b<!ckwa~d : classe~.,• may have a mixed . 
. ' population,. tqe _cardidates s~o~lq be ,sel~qted ;tram the largest group. 
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- · (iv) , , · 1n localities where the• pre-dominant population belongs to any 
religious/linguistic minorities, candidates should be selected ,from 
those minorities, but keeping in view the Scheduled 
Castes/Scheduled Tribes and backward classes angle also since 

(v) 
_ most of the minorities belong to one of these categories. 
There are some localities which are very much mixed and do not 
have a specific community character. Such localities may also 
increase in number in the future: Some of them may also have 
residents who are pre-dominantly poor and are eligible for the benefit 
of the PDS. In the allotment ·of fair price shops/ration shops in such 
localities, the reservation rules prevalent in the State should be 
folloy.,ed. _ 

(vi)' The allottee should be selected-by-the whole·community at a plenary_. 
meeting.in the presence-of.the concerned: officers·. :on no account, 
the department or departmental officers- should select or impose · 
whether from the same community or from any. other community. 
The candidate selected should -have· the nec;essary minimum 
qualifications/eligibility and he/sh·e should be strengthened by an -
appropriate. practical training in matters: .like maintaining .accounts 
b"ooks and filling up periodical reports. A Committee electi,d· by the 
general body of the ·locality should monitor and supervise .tlie proper 
wo_rking of the fair price shops. The Committee sf)ould give particular 

(vii) 

. representation to youths of the community of the locality ·and also· 
include a limited number of other sections· cif the soc!ety who have no 
clash of interests with the main co·mmunity ofthe locality. :, , 
This arrangement will ensure social .responsibility and ;soci<JI 
accouotability on the part of the fair price shop owners and also civil 
society participation in the proper sense of the term, i.e:.tha/ segment 
of people who are directly concerned. : , · . ·, -

(viii): In each category, it is ne·cessary-to have a due proportion of·women. 

(ix) 

Fair price shops/ration shops allottees ottie'r than to the Scheduled 
Castes, Scheduled Tribes and. Backward Classes should also be 
selected from. economically poor sections -of the -population frorn 
,families eligible for-PDS benefit. · . - · · 
-This_ scheme is interided to ·see thatifair.price' shops/ration shops do 
: ·not become another area for professional· shcip o;yners and there is 

no ,socio-economic hiatus between those running the fair price 
shops/ration shops -and the beneficiaries ·of the PDS. In order to 
prevent -this scheme. from _being ·defeated ihrough .Senami, it i~ 

· necessary, to ensure that the allcittees are_· given. full·;and prompt 
support in term~ 'of'fixed,caj:>ital JIS well as_ wor~ing capital throi,Jgh <l 
systematic -arrangement p'rovided by the appropriate. Finance ancj

.'Develppment Corporation· _ (e.g. 'Scheduled Tribes Development 
Corporation,· Scheduled Castes Development-" Corporation, Minority 

_ Develciprilent Corporation, etc.) duly involving the banks. . · 
(x) : Special attention should be given to especjally disadvantaged groups 

· cif Scheduled Castes: Scheduled Tribes and' backward classes Ilka, 
·, ,- ror:example; communities engaged in-"scavengihg", etc. both in th(;) - , 

allocation of.the fair price 'shopi;/ration shops and in the selection-of 
candidates who run the. fair price shops/ration shops. 

'., : • • .., _l ' • • ' '. ' ' ' 
. ' 

4.5 In respect of poor people who do nothave the purchasing· power even to buy 
,subsidised foodgrains available;through PDS; it is suggested: : ·•, ' . 
:• : : · (a) A massil(e programme of ·employment should be undertaken to 

,•, I 

: -create purchasing·power. ' · · · -: , , 
(b )" · . Existing schemes 'c;if empl~ynien't •_generation_ under the poverty 

allev}ati?n' catego_ry ~ho_uld be_ rxparided lei cove( the enwe ne\lc!Y 
populat1011 for the requ1s1te part of t~e year.: · , 

· · · (c) , -·Their irriplerhentaticin should be strengthened -by eliminatin~ th·e 
c6nt~actor system, which is often allowed by the backdoor. 

I : ' 

,, 
· · '!392 · 
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(d} . This employment· programme should provide .employment at the 

. statutory minimum wage rate fixed in the State for the agricultural 
labourers for at least 100 days in the year over and above the 
unsteady employment that they have in the normal course. 

(e) The works undertaken through their labour should be of a· permanent 
nature of direct benefit to the classes of people who work on the 
schemes like irrigation resources for thl'lir lands; development of their 
lands or construction of common work places for themselves, for 

,: . constructiori of. their houses and so ,on .. ·on, ~o account should this 
population be ·put on- work creating infrastructure for the • other • 
classes. , , . , .• ·. · 

. (f) In' order th.at this benefit really reaches the people, this should be· 
· e~shrined as Right to wor~ a.s a.Fundament fl.ight under article 2.1, by 
a constitutional amendment ir,trodudng a new clause. 

(g) A su,bstant\al part of the wages should be ·paid i[l kind i.e. foodgrains. 

(i) 

(ii) 

'(iii) 

T~e mechanism of the~e payments: could be in the shape of a card . 
entitling. the beneficiary to ·get, fo9dgrains of the prescribed quantity 

. from the fair price shop/ration shop of his are!3,0f residence. 
' 

Similarly:: there ·st]ould be: re.se('vation fo~· 'scheduled easies; 
Sch~duled -Tribes ,and backward classes including a due proport,ion 
of women- from these categorie9 91so in"the matter of other allotments 
like petrol _filling stations, LPG gas agencies, CNG agencies and 
other agencies through which com(llodities · are distributed by public 
authority.,. Tl)e percentage of, rese:rvation should b'e in accordance 
with the resef','.ation percentage in force in the State for the purp9se 
of employment under the State. , ; , 
In orqei. to keep ou\ benami · operators from _other sectio_n,s and 
cla_sses who take advantage .o\ the financial weakness of the 
Scheduled · Cas·tes, Scheduled . Tribes al)d . backward .. · classes. 
allotteesilicencees, it is recomnierided .that the, allottees should be 
given necessary fixed capital, and, working capiial support in full and 
in time , i\,rough the' appropriate: , Finance and Development, 

, Corporation duly inyolying the banks. • 
Even in the case of categories not:eligible for reservation, poor boys 
and girls should be selected for the allotments .and tliey should also 
be . giver, : similar financial s~pport \hrough IO<)nS froryi app[opriate 
financial.institutions and banks. · , ~ 
While co,nsidering selection of candidates for allotment/ reservation 
due consideration should be given to. minorities ,and especially· the 
Sclieclul~·d .Castes/Scheduled Tribes/backward classes amongst 'the 
rhinoritie's•. I 

4.7 In case of benamt' operations" of PDS or other allotments, laws should be· 
m;:ide declari,ng such tienami. oper!3tion as ·void 'and p'roviding for cancellation of 
ailotment/licences aftefr ,d_u·e process of law .. Canc,elled allotments/licences/permits 
'should be given to 'eligjbl,e Pyr9ons frorT). the s~me ~ocial status .. This law should also 
make it clear that subterfuges like power of attorney. documents, or agreement to sale 
o/'transfer shall hot be valid for the· purposes of allotments/reservations, etc.- This. is 

· both in· keeping with th~ ·constitution as well as the judicial· pronouncements. Such 
. 8enami"tian~~ctiqns,sh'.ould_als9 be· declared as:an offence punishable under ,law. 

The ·person to be punished' under this .. provision should not. be the allottees, but the 
rich pe_rson who h,as taken -advantage of the pov~r\y, lielplessness and 'the .absence 

. of adequate institutionalJihancial support for the allottees. 
► ',, . I ,- ,- ·,, ,• 

·Establishment ofResidential Talent Schools 

5.1 · In India, the prospects of.talent~d children ac~ievintf \heir potential depend 
on the accident of their birth and in particular the social and economic background of 
the family of. birth. Th?se bom·in_affluent,fainilies have OJ)portu'nities of education and . . ' ~ ' .. . ~. 

1393 



training in elite schools while· the talents· of those in ·:poorer ~ircumstances mEJrelY 
waste and wither away owing to lack of opportunity .... This is the lot.of brilliant chjldrnn 
with talent and promise, In poor families and it has iis chilling effect~ gn th"1 requisll!l 
opportunity. It is necessary, therefore, to· identify and groom talent amongst the boys 
arid girls of the· Scheduled Castes, Scheduled Tribes ani;J Ott,er B<!ckwc1rd 919~~§§ 
and train them in special talent schools to enable them to compete with the rest of the 

' society in an equal manner. 

5.2 In yiew of this ani;l takin(:r -into acc·ount the Eighty-third Constitutional 
Amendment recently passed by the Lok Sabha and the Rajya Sabha, it is suggesteg 
~~m~ . . .. 

· · ·· (i) Thf;l above A.mendniEJn("should be fyrth_er ;;im~nged <!§,nQI !g _give !h!/ 
. ,,. State the16ption to decide the manner in whicti elerrentary education 

· should_'·be provj(jeil ana it ought tci provide °the -same type gf qualj\y 
education to ,Ill chilcjreh, as the cjjpbretjgiJ to thEJ State ··!9 defcide th~ 
mann·er in whi9h elementary educatiori shguld be proyided 1-Y!li in 

I 

(ii) 

j-: ·. I 

· practical, terms result in children of poor families, parti9Yl?.FIY 
,Stheauled Castes: ·scheduled Tribes and backward classes being 
palmed off with an inferi.(!(type of _education in the name of .non
formal education; h,mdicapping· tliem in f~rtt,(lr stages gf §dUc<lHon 
and in life,opportunities.:.• This i_s _contrary to !he letter arid.sJJirit of l!l!l 

·,con$titution, which- manqates equality · including eg'ua!ity gy-· 
• opportunity. . . · · 
Another amendment required is to protect parents penalisecj Where 
children are riot found in school because typically mal).Y poor 9hi!9nlfl 
~sp(lcially gf SchequJed C(lstes,,S9hegyJ~cf Tripes ano Qijgk,y,irq 
classes belonging to agricultural labour and other Jabour categories, 
artisans, etc. are not able ·to ·send their children !.9 sqhg~J •110! 
because cif unwillingness or lack :·of interest ·but because their 
childrf!n's labours'•coritribute··to· the meagre ·farpily ·income. Th!l 

· remedy for this · is not to pen,!lise !he parnrj!§ put !9 provjg@ !'I 
widfspread empl'!yment program[!ie as re9?mm!Jnde~ ear!i@r"?n !h!l, 
one hand. and· OJ) the other hand ·to provide food or foodgranis oF 
f6cidgrains entitlement . card· or equivale~t' ·c<!~h per . §~~ecJul~q 
Castes, Scheduled·Tribe·s ·child who i,ttem;ls ·§~hog!, €! sys\elT) Which 
has•been followed in a'few States·especially-Hin\a.cha/ Pradesh. Thi§ 
is in lirie with the Supreme' Court judgerne~( in \he M.C. Mehta Vs. 
l,Jnion of lndi.i regarding child labourers re/e~§~d ,frgm !h!l f<lgtgri@§ in 
which it was laig q6wn:!h~!'§u9h ch!l.dre11 '§h9Y!9 Q!t_P,rgyjg@g min, 

. f9rrhal"bri9ge coyrse of educa!i9n f~119W€19. RY §ldrni§§ign !9 fgimc!I 
educationa/·_instituti6ns ··a/6ng with employment J9r .th 13, p,we_ri.\s of 
c~ildren or a compensation of Rs.100 pe(rn<?fl!h fqr Q@!ilY~- Thi§. 
type of paymerit, ,yhich shoy/i:I be rpgicJii 111or~ ~xtensive gqv!fring <1!1 

· children cif disadvaniaged· ·categories of ·communities especially 
Sch~duled_. ~asies,. Scheciul~d'; 'Tribes and extremely bac,°~v,,aril 
~lasses properly categorised; ~hould not ,b~• vie','!.',~ as· i[l~e,nt!v~ by\ . 
as· a· c6~pensati?~, for t~e :?p,portunity 99sf ini:;~rf§P, gy \he __ f€11T1il¥ 

'\ ,·,_., :. ·, .. '· ·· when their earmng(econom1cally supporting· ch1!~ren ~rn· §!m! tg 
. ' · •. s~ho9I;. T~e · cqst' of !_hi§ ii, a !l!JCe~_sa,ry pill'\ gf \h~ i,g~\ fr~~ amf 

· _comp11l§_ory educaticm. t~ tie . !Jgrn'!l° RY 'the Sta\e. in .term~ pf the 
; ·9onstitlitici~ 11nd '~p a/i6i"s_h?Y'.d ~~· 19~ght by' qr allowed !o '!hfl 9tate 

to escape from-this -responsIbJl1ty. 
! . ~ . .- ·, '\ -;,., ·- ' ' . • 

protec;tion of Edl!cational lnteres,ts o'fW~ii~er Se~tior,s 

' ,;. • , '• • ' '• ' ' '1 . •:, 1 I , • 1• •' ':..: 
5_.3_ Article 46 of t~e Constitution·prqvide·s· that the 'State shall ·prolT!g!e lyi!h 

, s~ecial c;are_ the ed1J~ation~I. and eqo_romi5 int~rests.of_ Wf!ak!lr sections "of !h~ pegp,!~ 

I ' 

· •· and,.,1(1 _.particular, of .the. Scheduled Gastes ·a,nd S_cheduled· Tnbe_s and shall protect . 
•,, th,eni·frgm scicial"injustice <!nd all fqrm~ pt,exploit<jtion'. A.P,. High Cou(\ in □.: Mwali 

':. 1 'Kris~na Public School Vs. Regional Jt: Oirector'o[ School Educa~gn (AIR- 1f!B~ AP . 
' ' 
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204) has declared that education is a fundamental right of the Sch~duled Castes and 
Scheduled Tribes. The State, therefore, has a mandatory dt.ify to provide facilities 
and opp.9rt4hities for edu·c·ation_at all levels to the-weaker 'sections of.the society 
pa_rticularly to the Scheduled Castes and Scheduled Tribes. 

5.4 
(i) 

'. (ii). 

: . (iii) 

Accordingly, it is suggested as follows: . 
.. Reservation in gci,vernment institutions s_hould be fully impl~IT)ented. The 

Scheduled Castes; Scheduled · Tribes _and backward classes students 
should be ·got admitted in every good professional institution in the 
district/state/country: whether public or-Rrivate, in"the same proportion as 
the percentage of reservatior] iri education for them existing from. time to 

. · . .tir:ne _and 'should be ·e_ducatedJhere up, to the level of th~ir chpice. The 
· '. Government should meet the full cost of the education and maintenance 

'.· of each student ir\ accordance with the actual cost of study in ·each _such 
institution and boarding and lodging expenses in a _hostel attached. to 
such institution(s) or in the absence of such· attached hostel, in other , 
appropriate hostel(s); and· should also meet capitation' fee, by whatever 

· ,name' Known, wherever charged. . · , : . . ' 

. ' Reservation tor" backward · classes -also in education should be 
, ' introduced. One·residential school each for Scheduled Castes .and one 
· each for Scheduled Tribes and one for backward classes or boys and 

: ' one each similarly for girls should be set up in each district.on the pattern 
existing in Andhra Pradesh, with 75 per cent of"the seats going to the 
.poor candidates 'of the specific category of weaker sections and the 
remainin'g 25 per. ·cent. for. the· canqidat~s belonging \o the other social 

'categories · of weaker sections and to the· candidates ,,of general 
c11)egories .. 'In Districis where eithe"r. Scheduled' Cas)es: or Scheduled 

···;Tribes or.backward classes are too small.in number, ·there"m•ay be one· 
residential school· jointly for both. This facilit/ should be provided -in 
private· residential ·schools also in view' of the large number of private 
institutions of general as well as specialised education at all levels set up 

.. in 'the past ,ind thai may be set up' in future and the' advantage that the 
• i ' ,. I " ' · ; ' ' •' 

candidates passing out of'such institutions have. ' · ' ·. · · 
' A. selection grade post oi ·teachers should be created and 

selection made teachers shquld be appointed only in· ihese residential 
schools and similar residential schools for other weaker sections; . - ' ' ,. 

' ' ' ' • ,, I 

'In addition, in' districts where residential ~cho~I~ -~re. ncit p~s;ible, at least 
··one• good hostel . each for Scheduled Castes, Sch~duled . Tribes, 

r - • • 
backward _classes boys and one each for Scheduled Castes, Scheduled 
'rribes and backward classes girls should be set up in each place where 

• a high ·school/higher secondary school or- college ·exis\s. These hostels 
-· should be designed in such a.manner-that they may in•futt.ire become the 

nucleus for· residential schools. Where. one hostel each- is ·_not ,id equate 
for all Scheduled Castes, Scheduled Trices and backward· classes bOY.S 
and •girls, additional hostels--should be created in such places to the full 
extent necessary to accommodate :all' Schedulea Castes, Scheduled 
Tribes or- backward· classes students. No restrictions'; like distance, '' 
rural/urban sho~ld be laid down, ·since ,the motivation'Jor -joining hostels 

' ' 'arises riot , only "from considerations of di~tance_ tiut a)so from 
considerations of facility for uni:listurbed studies. · · · ,: · ·. ' 

(iv) In view. of the fact that a sizeable number of students,have:qualified and 
increasing numbers should ,in future qualify from .educational institutions 
·of general as well as specialised/professional education ·in foreign 
countries and itie career advantage· that. candidates , passing out from 
foreign institutions have in this country, the Government should send, at 

.. its cost fully covering fees and· other mandatory payments, maintenance 

. and travel cost, Scheduled Castes, Scheduled Tribes· arid· backward 
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(v) 

\ 

., 

'' 

classes candidates in'',-the same proportion· in. relation to tt:ie gen'eral 
catego(Y ,candidates who ,go to sucti institution's pn their owh ·or 
'otherwise, as the percentage of reservation in education fixed fqr tt:iem 
-from time to time, to good institutions in each such country in 'every area 
of education, every year. 

· Both the Union Government as well as the ·state Governmen.ts mus(find. 
the necessary budgetary resources for this. purpose. This can be "dorie 
by avoiding · wa~teful expenditure of · different .. types. During the 
transitional phase, shortages should be. met by il)novative steps existing 
in .other cciuniries· like collect.ion of an 'education' cess' to be exclusively 
Jun'ded and utilised for this purpose and new riiei:l)anisms like collection 
b( a reasonable amount from professionally ~duc<Jted and trained· in 
India, who go abroad for'taking jobs. Once this principle is aqcepted, 
suitable ·practical mech~nisms can be ,worked out. · · .. ,• . 

Article 46 .. of the Constitution obligate's• the State to prmiide education to 
the weaker sections of. the people ' in particular thi:, Scheduled 
Castes/Scheduled Tribes. The word 'education' has been· used in a, 

11,- , - · • 

particular sense while article 45 restricts to elementary education. The 
State shall, i.e. the Union of lndia·.and the State Government concerned 

- shall provide education at - all ·Iev'els, to the ·chiidren belonging to 
. Scheduled Castes and Scheduled Tribes according . to Jhe eligibility 

criteria operating iri this regarcl. The scholarships,provided to ·the 
. \:hildren are inadequate and reach the children practically at the ·end of 
the academic year. _In cons_equence d_ue to non-payment of scholarships 
or non-availability cif the capacity to pursue the education, drop o'ut rate .is 
higher among the children belonging to the Scheduled Castes and 

. Scheduled Tribes and ·the most, backward classes particularly' children 
from the first generation families. The rate of scholarships should be 

• reviewed' \\'.BIi in advance once in two years. Revolving• fund should be 
created and the Director/Commissioner of Scheduled Castes/Scheduled 

. Tribes_ shouid be made the authority to disburse the' ·amount. Since the 
child \s admitted, in the educational institutions, pr,oper mechanisl]l should 
be worked out that the educational institutions give information to the 

. concerned district authority ana the district authority in consultation with 
.the 'Director/" Commissioner of Scheduled Castes/Scheduled Tribes. 
disburse 'the amount of, scholarships .to the students. At the middle level 
of th'e. course of_ education, i.e. under the graduation/post graduation level 
of education, the scholarship amount remains - inadt;iquate to meet the 
costs of ,living, therefore, they should also lie adequately taken care of. 
In ihe post-graduation re~earch fellowships, mo.re scbolarships should be 
created and made available to the eligible and selected candidates for .• • .. I .. , • 

. the. purpose of pursuing ~uch·education. In view of the Preeti.:Srivastava 
case, declared , by the Supreme Court prot:Jibiting · relaxation of the 

.eligibility marks fqr admission into !tie post graduation and prohibition of 
reservation i_n "higher education like Ph.D., etc. without referen·ce to the 
constitutional obligation Linder article 46 of the constitution, the chilaren 
,belonging. to" the Scheduled Cast~s and Scheduled Tribes are prevenied 
fmm pursuing the higher education in the, profe~sional courses and the 
seats allotte_d to them remain unfulfilled and ,are filleq l:ly the general 
candidates. With a view to providing- opportunities and facilities to the 

· · Scheduled , ·.castes and. Scheduled· Tribes for higher education, 
constitutional amendment is necessary. Therefore, a separate provision 
in article _,15 like . .:irticle 15(4A) beibrought about expressly mentioning 
"The State shall make special provision for the educational advancement 
of the· Scheduled Castes and .Sctieduled Tribes·· providing education to 
them at ,all. levels of courses of ,study with relaxed qualifying· .marks .for 

, aarnission, consistent with the ·percentage of the seats reserved for them 
· in the appropriate courses of study". • 
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Establishment of. Resideritial'Talent Schools 

6.1 In India, the prospects of, \alented children achieving their potential depend. 
on the accident of their birth and in particular the social and econoniic background of 
the family of birth .. Those born in affluent families have opportunities of education and 
training in· elite schools while the talents of those in poorer circumstances merely 
waste and wither away owing to lack of opportunity. This is tlie lot of brilliant children 
with talent and promise, in poor families and it has its _chilling effects on the requisite 
opportunity.· It is necessary, therefore, to, identify and groom talent amongst the boys 
arid girls of the Scheduled Castes, ·scheduleo Tribes and Other Backward Classes 
and train th.em in special talent schools to enable them to compete with'the rest of the 
society in an equal manner. 1 • 

6.2 
,. 

In view of the above, it is suggested that: 
(a) · residential talent schools· should be established for the Scheduled 

Castes, for the Scheduled Tribes in.every district of the country, one 
each for SC.boys, SC girls, ST .boys, ST girls· as one of the important 
package of comprehensive measures required for the comprehensive 
and. integrated development and' empowerment of SCs, STs and 
BCs. . . 

(b) In each school the students of the·specific of weak'er sections should 
have the bulk of the ·seats (say 75%)iand t_he remaining should go to 
the students belonging to other social categories of weaker sections 
and to poor students ofthe general category. . 

(c) · Some of these schools for backward classes should be ·Iocated in 
· disiricts where: BCs · peldnging· to religious minorities are relatively 
· more concentrated so as to facilitate. BCs· of such niinoriUes getting 
·adequate number of seats: , 

( d) - These schools should necessarily be 'residential so that they could be 
devoted to grooming the children for: high .competitive educational 

, · excellence to serve the country as administrators, scientists and· in 
high professions combining excellence with sensitivity of awarenes~ 
of.the plight ofthe w_eal<er sections and the poor in the country. 

(e) These schools should cover Class VI \a.Class XII. ' 
· (f)' In order to maintain excellence, the qualification of teachers should 

be not less ·th'an post graduation and a selection grade posts of 
teachers should, be created to be appointed only in these residential 
talent schools. ' . . 

(g) While the aim should be to provide at least qne such school for each 
social ·category mentioned in each, district, in case finance is a 

·problem a·beginning may be made by setting up such· schools in 100 
districts which ·have · relatively greater population' percentage of 
Scheduled Castes and 50 districts ~it~ relatively greater population · · 
percentage of Scheduled Tribes, ·listed. in this Report. Alternatively, 

· in. order to ensure that SCs and STs in all States 1 get the benefit of 
. · this scheme, the districts could: •be' ·apportioned' among States in 
. ,· accordance wiih th~ir,share of ttie SC population 'of the country and 

ST population of the country respectively (suitably rounded off) and in 
• • j • ' . • 

each state· districts be selected in )he decreasing order of the 
pcipi.Jlation·of SCs and STs respectively such that·the same.total is 
achieved. In each

0

·State the schools'..should be distributed in such a 
manner in the ·selected districts such that about 1·13<d of.the· schools 
goes to each of, the categories of \he ?Cs & STs. , 

(h) So far funding ,is concerned, al pr,ovision of Rs.250 crores' was 
provided in 1996-97 for residential schools for girls of SCs, STs and 

' I 

BCs in low literacy districts. No school has come under the scheme 
because of certain unjustifiable reasons\ This amount can be utilised 
for the scheme and at least the same amount of budgetary, provision 
may be made from yEJar to year untihla!uiation poi~t•is reach'?.d, 

;i l1 
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(i) · At the level of"Cehtral ·and, State GovernmentsJhese schemes shquld 
be in• charge of the Ministry/Department ent~usted with the welfare pf 
SCs,- STs and BCs such as, the_, Minlstry of Social Justice and 
Empowerment and tl)e ,Ministry of Trjbal __ Welfare at the. Centre· and 
ihe Departments of Social'Welfare/SCs, STs and BCs Welfare in the 

, States where two.or more MinistricslDepartments are concerned with 
· SCs, STs ·and-BCs a suitable coordin_ative mechanism can 'be 

created. _ - , · , _ - · 
•: 0) , . In eac,ti .State under the concerned State Departmenfs charge, an · -

- . .autonon;io!Js registered sos;iety could-be fornjed for the management 
. . ,,of th,e .residential schools in the State., J_n the _executive committee:of 

the, Societies representations should be provided -for. concerned.·· 
officials of the Department(sj in charge of· SCs, STs and BCs, 
Finance and Education and. also for eminent educationists_ belonging· 
to SCs, STS and-.BCs -.as well as others from self-help· groups, 
educatio11al scicietie_s with high reputation a·ncJ experience particularly 
in .the field . of. educ~tion _ of W!"akerc . sections. and voluntary 

.. organisations concerned with SCs, STs and l;lCs. -There is adequate 
base of experience. in_, Andhra Pradesh wher~ ,such· schools have · 
been Jn existe-nce since about two decadlJs and tiav!l produced good 
results and to ·some extent in Karnataka also .. Their experience can 

.. _ . b!'l_ drpwn uport with suitable modifications leavipg ·sufficient initiative_ 
with each -State to. make: modifi_catio_ns. appr9priate · t9 that State. 
Efforts in this directiop . st!3rted in 1996,97 in the Ministry of Social 

,Justice and _Empowerment_. (th1m know() as Ministry of Welfare) 
should be -res"i!med ,and :complete_<! V>!ilhout further loss of time. The 
State Society may al~o set up units in districts for management of the 
residential schools in the district in· ·which. may be represented the 
District C.ollector, District Office,s of the Education. Department and . 
Departme_nt in charge of·SC!i, ·sTs and BCs and also representatives · 
of __ . voNntary. organisations and educational .• SO\:ieties of high 
.reputation and experience.in the ,educatioral.cjevelcipmenf of weaker 
$e~.tiqn_~: ,,-, . .. : . . .1 · , - • • 

(k) In di.§tricts ""!here initially such residentjal schools are not set up, until 
their turn comes, ·a residential. hostel for SCs, STs and BCs; one 
each.for SC boys; SC girls, ST boys and ·srgirls _and BC bci'ys and 
BC girls, fl~% \or the ·specific categories,,and 25% for others as 
'recommended in the case of residential schools) should be set up as 
· a nu'tleus for future residential schools. . 

(I} . , Seleciion of children. for admission 'into the scho~ls . can: as in the 
Andhra .Pradesh model,'be on the basis of a selection examination 
after Class ,v. with due. weightage Jor rural residential children, 

. 1 children from families,-cif 'agricultura_l labourers, safai_ karamcharis, 
bonded labourers and .released bonded labourers, nomadic, semi
nomadic, communities, ,imukta jati~ _and with provision that' if any 
commuriity of S~s. $Ts is not able to.come jn tlie seie_ct list-at least
one,,namely_the pest of-the candidate_s_ of that community is selected, 

- so tt,a!.the objec( is-~chievect.,"'. · .. ·. ·_ , ,. · 

Prohibition. of.- oc~:~p~ti~-ns that' are. ded~ading ~nd ·offend' h_uman 'dignity: 
Employment. of 1'!1an1,1al __ Scavengers and Construction • of Dry · Latrines 
(Prohibition)Act,.1993 . ,· · ··: · 

• ~ f... ,-:, f 
1 

~. I ,,, 

f 1 , .. An · unfortunate ble_mish of: India's •'urban .. sanitiz~tion ·system has . been 
scav,mgirig by. members of_ certain· communities· of· the · Scheduled Castes under .._ 
inhuman conditions. ,.· The _Employment of Manual. Sc!Jvengers -and Con-struction bf. · · 
Dry Latrines .(Prohibition}, Act, 1993 was enacted to put to an end to.this -practice:· 
The·Adt is saicLto relate.·to Entry 6, m1me1y;, "Public health and sanitation; hospital :and 
dispensarie.§" .in•·LisLJI of -the-- Sevent~: Sc)ledUle of. the Constitution· and.- the la~, 
therefore, is applicable to the $!ates (other.Jhan th,ose at whose iostance the Ce[ltral-~ 
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·1aw was. made) only-after such States adopt the ·Jaw. Many States have not yet 
3dopted the law. 

7.2 There appears to be a fundamental lacuna in its approach as to the source of 
legislative competence, which the statute relies on and invokes: The topic of the 
legislation, in its pith and substa,nce, falls within Entry 24, List Ill of the Constitution, 
respecting which the Union Parliament has concurrent competence to legislate. The 
encroachment 01) the ·topic· of entry 6 of List II is merely incidental. .Both the 'Preamble 
a_nd the provision as to t~e extent of applicability ofthe.s\a\ute need td be amended 
so @S to bring them In accord with the posi)ion that the legislation, in p[th and 
substance,' falls within concurrent powers of .legislation: ·This would make th.e law 
applicable to the entire country without the need for the States to adopt it. · . . ~ ' 

7 .3 .. jn °implementation· .or' the abolition and eradica;i~~ . of S~fai Karmachari ... 
(manual .scavenger) system In the country, even the,,State Governments, which · 
adopted,, the Act, have ~ot, taken adequate steps to, ensure total abolition of 
employment of•Si!fal Karmacharis. · 

(a) . · Accordingly', it is suggested that the !::mployme,nt of Manual 
S_cavengers and C.9nstruction of Dry Latrines (Prohibition) Act, 1993 · 
be amended along the lines mentioned aboye so as to bring ii within 
the concurrent powers of the legislation thereby making it 
auiomati~ally applicable to the entire country. • . · 

(b) 

(c) 

. While it.is necessary to p'ut an'end to scavenging by'human agencies 
at the earliest, it should be done in a manner that the· existing safai 

- I , , • 

. karamcharis do (lOt suffer loss. of employm!)nt or in.come. Therefore 
all ciut .effort should be. concentrate~: on getting' existing safai 
lfaramcharis shiftea to other occupations. In,, respect of safai 
karamcharis .. who are employees of mtnicipalities and other urban' 
local bodies, these bodies should be required_ straightaway through 
executive instructions· followed by appr6pri,:ite legislative enactments 
to liberate thei( safai karamchari emplqye~~ from the occupation of 
safai·(scavenging) and shift.them to apy other work not.connected 
with safai under the municipal body, ·providing them with training· 

. where necessary and on a salary and 'rerliuneratioiis not less than 
· · what they draw .currently. There are a',number of activities· needing· 

'. .a\jention in, each municip11I· area whic~. are now neglected. While 
. liberation . and shifting to other occupations are undertaken, the 

municipality shoLlld also' place house own~rs on notice that from a 
. date· to be 'specified. safai karamcharis :will: not 'tie available for 

' ' - , , I 

scavenging · service and therefore th,<,lY -should make alternative · 
arrangements lo~ this in terms of the Act: of 1993. 

' Regarding ,the other category of safai karamc~aris. who are privately 
employed on remuneration, directly i!from ,house owners; it is 
suggested that they should be liberated by iraining every existing 
1;afai karamchari or a member of his or her family in an ·<Jlternative 
employm'ent not ,connected · with scave·nging', providing them, 
employm'ent/ self-employmeni on stable basis so that they will not be 
any more compelled t_o do safai service, ' • 

' 
(d) Every child. of the family of the existing ·sa(ai k<!ramc_haris should be 

· admitted to residential , schools unde~ . the· existing scheme of the 
Government of India providing for .residential schools/hostels. and 

· .. _- ' , scholarships for the children of familjeis· engaged in unclean 
•. · ' · occupation nar:17.ely safa;, flaying <1nc:J tanning. The scheme-should be 

·expanded so that there is ·adequat~ number of residential 
schools/hostels to cover all the children of safai f~milies . 
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(fl 

·(g) 

',. 

(h) 

,_ 

': 

- The- Central Monitoring· Committee for the'rehaliiliiation·· of Safai 
Karmcharis and their dependents set,up by the Governin~nt ofilndia 
in 1991 should be re-activated in the form as laid down then 
straightaway and subsequently improvements made in the scheme 

. • liy" providing, for larger representation of safai karmcharis in the 
committees at the national; State, district,an'd municipal levels.- 'The 

. need for this: Central' and •ottier Monitoring.Gommittees at all these 
levels has not vanished with the establishment •of the National 

• Commission -for Safai. Ka'rmcharis. In fact, the continued functioning 
-of the Central, ·state,- district and municipal level committees 'will 
facilitate : the · functioning of the- National ·commission for Safai 
Karmchatis also in addition to '.providing activEf'inputs fb'r lilieration 
and· rehabilitation at all levels. According to the scheme _QI thesEl 
coinmittees,-meetings,are to be held every rriohtti. Presiding!Officiirs._ 
of these committees (for example, 'District Collectors/Deputy 
Commissioners -a_t 'district level and Chief secretary at State le_vel) 
should be required to hold -these meetings regularly. Regular· and 
effective functioning of these committees shmlld be a specific item of 
-evalu'ation of officers in _the:Annual Confideniial Reports to·.pro_vide 
inputs·for.grant- or refusal of Social-Justice Clearance at the time of 

·their consideralion'for prqmolion. · · ! . 
; .. ,, ,'•' 

Having made · these arrangements,· the·- Act 'shou_ld be further 
amended . to completely prohibit, w~ether directly or indirectly, 

· • employing ·any- person as safal karmchari for:"scavenging frorri a date 
· to be specifie_d·, iii the·- Aci arid -any 'such· employer should be 

·- punishable with irrij:Jrisonment i_and '(ilcit or) firie:·- This sequence is 
suggested SO' that- _the _amendment to-' the· Act n;iay come after 
arrangements· are made"' to make' sure that 'this will not adversely 
affect the employmenf'of safai karmchiiris, wnether employed by the 
municipal body cir. privately. 

,, ' •' I I •. 

The liberation of pe_ople fr\ln:i safai karr'nctiari work and the liberation 
of specific commffnities who have been subjected to. this occupation 
by deriying them 'any 6ther avenues should be accepted as a major 
n·ational goal,.the progre~s· and ir'nplementaiion 'of_ which. should be 
reviewed 6y a·ilationaf'·comniittee of'whichstlie· Prime Minister is the 

... chairpersdn" arid the Ch.ief'" Ministers ··are rrieintiers, apart . from 
Minist<ar for Social Justice and other relevant 'miriisiers .of the Centre 
that iHs possible·'tci· secure ccirriplete· liberation 'bf 'safai karm'charis 
Withoui adverse'ly affecting 'ttieir incoinii 'or employment is established 
by the experience -Of a fei>.: St~ies wh

0

ich have
0

alreaay achieved this 
goal. -- · · 

•"8ntil this goal i; achieved, it is nece~sary'to ensure that interests of 
-. safai' karmcharis are protected in' the following r.espects:-
' ' ' . •.,. .i. \ ' : ' ' . ' . ' -,- .~ 

•: ► _i ~~tOf)ping 'the' pra.ctice of ntii payjrjg_ their~ salary regularly 
p)·evalent in a'·numqer,.of f(]Uni~ipalilieis'.: .: :- ·· , 

►- ·,_stopping ;th':) pra'ct!ce ,of .hot paying· theif:retirement benefits 
prornptlyon relirem'ent · · _ 

► .. providing them sa\isfactpry reside1Jt!al <!~c_gmmodqlicin of 
·: _tlieir.ov/n',in a·c1e~r-locality' . '', l --.- '" ' ·, '·► 1 ·, '. s)of?ping·and pr9hibiting' the practice adopted increasingly by 

:"'· - ·:- , Ctintral 'and · .$taie. G'ove'rnments .. iind _ _'public sector 
'' ' .l ' • • , " • ' , ' ; ' , ' ' ' , ·, 
: undertakings oJ',bringing .safa,i :work· ~naer. contract system 

., . . ,maki~g'· these· pe,ople " -do the ~arrie . work for less 
.. _' , remurier<!tiph, <!nd, :o~ ~nfair 'terms, and '.in_stead paying the_ 

' c'ontractiir who . is usually . frcim a different -social and 
economic class. 

' ' 
' ' 
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p ·I 

·► Stopping the practice of giving only safai work 'imd not the 
safai supervision work to educated· children of deceased 
salai karmcharis given employment on compassionate 
grounds • an Unfortunate practice indulged in by some 
dfficers in charge· of some municipalities - without giving 
ihoughi io the serious resentment this causes: 'They should 
be giVen employment Under -the municipality commensurate 
with their educaiiohai ilackgtound. 
I . • 1/ 

•O (ij 
. . . 

cllsabilities to which the National Commission for Safai ~armcharis 
has beeh sLibJected to ab initio should .be removed by, .the 
Governmeni oi India, It should oil given the staius comparable with 
ihai o/ National Human :Rights C,orhmi~sion and •equipped · 0 

_adeqtiaiely io.periorm its !Unctions sati~fac\Orily. ' 

. HUman Dighiiy' Eiimi~atlon of Untouchability and P~evention of_.tl.trocitie~ . - . ' ' ' . 

!H Aiiide -fl tif ihe d0nsiltulioh .abolished untoi.Jchabilily but its practice and 
re_suiiani disai5iiiiies remain unabated -even after more than 50 years of working of . · 
Hie Cdrisiiiuiloii, SUppressidn o/ riuman spirit Inherent In, untouchapility has now 
iak:en ccilverse(subile forms lot Its perpetration (e.g., touching the f1,ei of people of 
·upper easies, etc,i, ·Attdoiiies are also rampant against the Schedaliid Castes, .the O • 
Scheduied Triises and o!het weaker secliohs.. · · , · 

8.2 in view bi ihe laei !hai Untouciiabliity continues to 'rampant in old classic 
forms as weii as in new form in life with modsrn development land the continuance of . 
airociiles· in Virµienl form, it is suggested trat the fbllowlng mea~iires may be taken. , 

. ' . 
8.2. i Th·e foliowing aniehdmeht shi5uld bEi carried out in 1the· Scheduled Castes . 
and the Sch~dUled Tribes {Prevehli6n o/ AitocitIas) Act, 1989::. . · 

section'14'shoUid be ame~ded as iolloWs; n · · . '· 
"Special Court - (•1) _For ihe purpose cif• providing tor: speedy trial, the State : : 
Government shall; With the concurrence of the Chief Justice of the High ·: 
Court, by noiifidaiion ih;ihe official gazette, establish in each. district, a Court : .:· 
of Session to qe.a ppecial Court exclusively to try the offenc"<s under this·Act. '. 

Provided that in respect of districts where· there are no atrocities 
againsl'Schedul~d Castes and Scheduled Tribes ·at ail, th'e Government may, 
with the conc·urrence of the National Commission for Scheduled Castes and 
Scheduled .Tribes, either exempt such district or districts from this provision 
or combine such district'(s) with any other neighbouring 'district(s) for the 
purpose of establishing exclusive special courts;·' · 

.• ' I, • 

(2) : The special courts set up under this provi:lion shaU not be the. same ·· 
as an_ y of the existing court of session;· · , 

~ I • 

(3) · The exduslve Special Courts shall fry offences _under this Act o,n 
day-to-daybasis." · · 

This' set of amendment is necessary because the ·delay in the trial and punishment of 
atrocities is an invitat[on to commission of more atrocities with'1mpunity., 

' ' ' . " 
8.3 , · Suq-section (2) _of Section 3 of the P .O.A Act should be amended 10,in9lude' 
the following cril)'les against Scheduled Casts-and Scheduled Trib,es as atrocities and 
to ma.ke them punishable with imprisonment for a term of not less .than six months but 
which may extend up ·10 seven 'years With fine:-

Social Boycott; 
Economic Boycott; 

/ Social Blackmail; 
.Economic Blackmail; 
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·This amendment is required because these kinds of atrocities actually occur 
• in villages and their continued. omission is a serious ll)cLJnae . 

• f ' . • 
, 8.4 (a) Sub-section (2) of Section 3 should be ame~ded to provide for death 

. sentef]Ce for murder in ,addition to imprisonment, .as provided in Section 302 
• of the Indian Penal Cope, and for mandatory death sentence for multiple 
murders, multiple or mass rapes and gang. rapes. · This amendment is 
extremely illJPortant for the following reasons:- ·· .. 

r I O • 1. ' , ., t, , _ 

;: • 1 ·,. .; . 9_!, the stage of formulqtion an~ dratting of the Bill an. anomaly. hasbeen: 
. , •1 ... •.,. ;createq,whweby for-.th.e, offi,,nce,of murder de.att1 sentence is possibl,e if the, 

1, · convict Is SC/ST an<j the ylctim is,non;SC/§T ythile ir;t-!he reverse irisiaece ,nci . 
. death sentence is possibl~.qn- a9count of-;lacun.ae [~ me P\)A Act. While all ., 

murders and rapes .are heinous and deserve· to ·be punished -promptly and 
apprCJpJiately,. ll)l{ltiple murdenf Rf, /na13~acres of, S~s and. STs• and multiple 
rapes of SC and ST women and gang rapes of SC/ST woma,n intended to ·· 
_terrorize the whol!J,communi!Y, When~ve.r they displqy the· temerity .to demapd 
· slig~te.st ,improvements-in. wages. or ·possession· of lands they :hi?VB been 

, allotted by, l?W or allotment bf Jand9 tl]ey are entitled to or-exercise of civil 
. rights_they,are entitled to under. tfie law,'Such terror ,crimes. agair;ist the whole. 

@ . .';• ;- ,,< ,c;omnwhity ca,n be curbed only t:iy,.m<;l~datory,d_eath s.entence., . . 1 ·,. ,: • 

. ,_ 

• 1• ••' '1-lcf ~ : • J• ,, 

. _ • _ (b) ··· Section 15 of theP.0.AAct should amended as follows: 
., :ece,, ,' "15, (1).Specia.1 .. f':.ublic prosecutor '-foe every,. Special Court, cthe State 

· , Government. shall,.· by .notification in• the Official Gazette, appoint a Public 
... '. Prosecu/or,ou:1ppoint a'.n Advo~ate'w~o.hasJieen in,practite,_as ari Adyocate 

for not less,than ·seven years, Eis a ,Specjal Public Prose.cuter, for the purpose 
._,._ - _exclusively .ofconducting cas\l~ 4nper,tbis,Ac_t in,Jha\ c9,urt; . , : · ·· . ,. 

(2) . Special• i11,vestigatjr19· Qffi,cer .. - for- everY,. Special,,Cqurt; the S,tate 
Government sh;;ill, by ~otlfication, in the _official _gazette, appoint a .Police 
Officer as Investigating Officer exclusively for :t~e purpose.of investigation in 
re~pect of-cases·of otten'c~;rnnder this Act;; :> . : · - .. • · · . . 

j• ' 1 f1' 1 '' I -, ! • "'j ' 

·, y,'. (c) ·. ifhe following new ,Se~tio~ sh;uld.be added in the.Act:-
" c" •: ·.,section.f5 (A) .. , . . ,- . ,· _ ,,,. , .. ' . , ... . . , . 

, , , : .... (1-)., The,SP.ecial lnvestigatjng,officeis and ~pecial PubH~·Prosecutors shall 
.•' .\, · b.e slPP..Qint.ed ,from,panels prepaq,cf ori the· basis' of.their· record of and, 
,;. )_~eputatio,n-,for-: uppolding,.the, Rlghts·•of .Scheduled. Cast!)S aod. Scheduled.· 

, TribE:s esi:ie.ci_ally their rcight_s \o; prote_cti,on -fror:i:rviolence: 
., .. (2)-,. 'fhe, ~pecial: ~ciuf!s,and the··Judg~s. ,Special F?,ublic Pwsecutors and. 

· Special Investigating ,Off[cers .. shall be provided with _adequate staff and 
facilities so ttiat the discharge of their duties is not impeded. · · 

.. , (3).··· .. The , posts, of Judges,•:Special· lnvestigating•Officers and Special 
: , Public ~rosec~tors shall.never be,kept va~an't., '.· · , 

. (d) ,Jn order. to make'•lhe protection-of Section·,io available to ,Sche,duled 
Castes also,, the wofds "or. in any other area· of any distri~t" should ·be add~d , 
in sub-section.(1)- of Section 10 after the followin'g existing·wo(ds: . ' 

. :: . i' .... : .. ,.'.in ·;any/,ar~a·: included "in ··!3checluied· 
··, .:,:Areas,or l'ribal 'Are.as.as referred·to•in,Article .,•·,; .,,. 

·· 244 of the Constitution ..... " · . 
,·;,'•I [ (g)' In view of lthe scope ,for· rigid misinterpretation ·of 

. ' Section: 3(2)(V). of the Act tfie words: "against:a person ·or 
·property on:t~e'ground that such,perso·n is <J·member'of a· 
S~heduled Caste or a Scheduled· •Tribe,or-'l:;uch· property 

•\ h~ ,"'!:.~ '. ,_. ,.~-" :, 
' .. , "; .. ,- ,---,,(,.1 

. belongs to ~ucr,' memb_e(" shouldA>e s~~stjiuted· py the 
> words• :"against)a .person· cir• property b'elonging to a· · 

memlie'r'iiif'ii'Scheduled C~ste·~~'a Scheduled Tribe". ' 
.~ ... ,l i::: ··~· -... ! " ' 

" 1,-· 



.. 

., ' 

'. 

' ' 

' ' 

. . • • ·,. • '' J '' ' ,'l ·! ! 

(e) Th~ victi1:ris''cihifrcicities · and ltieir'families shoul~: be :provided with' 
full financial,' and ot~er support to become economically self-reliant without 
their tia~ing to seek' wage· employment from their;'very cippressors and 

'tlass!)s·' of' oppressors an'd';the· State ·shall 'iriime·diateiy,: tak'e over the 
:educaiion of the'.t;hildren of su·ch victims/such 'families in 'the best· s·chools and 
colleges of their ·choice; availalile·in ·the State/in this country· up. tci the' level 
of the' choice of such children/families fully, at State · -cost' including the cost 
of their fdod and mainienance; ' ..... ' . :. ' ".,.. . . j; ·.:., • 

: ' • ' ' . . ', '• ~.;,.' '· . ' ·: ,' ,:,, r..··· . ' . ' t - :. 

'(fl · : ; lri' C8S!J -of collective ·attacks ·,on Sched~{~d ~~ste~ or, ~~he,duled' 
- ·. ·Tribes' in any ·village· o( u'rbiin locality/the ,State should, immediately provide 

full· financial_ and other support anq take all s\eps to n'i,ake -all .SC an_d ST
families of that village or·urban locality economically self-reliant without 'any of 
their members having to seElk, ·wage·erilplciyment from' miy ihdividu'al .and take 

, over tlie" education cif all sc:and ST children of siich,village/urbari locality in 
,, t • I• • •• '•-• , ,• ,, • , · , • . • '· •- .•, , , · , .. 

· the same manner and to the· same extent as mentioned in para 3 'above. 
:•, .1! ,;_., •~•~•- :1 •:! •.••f .~: '•, •. · (~~:- •. ·/ ,::_.::• -: ·, _r ~, 

·(g). ··. Every SC and-.-ST' victim of rape ,should-, oe: fciithwith given a' 
·perm~heni gcivernmentiq'uasi' gove'rnnient :job of the nighest level' appropriate 

·1 to her educational· qualifications ·_in the ·MiJiistry/Department/, PSU/Publi_c ' 
Financial · lhstitution/ottier• .. public · sector organization of -her choice. and at 
lea.st of the'Groi.Jp D/Class-lY :.level :_if §he has· rio ed'ucational_.qti?lif!cation: at 
all:', If ther~. is no' vacancy ;"a supernumerary pos,r should be deemed to hay'? 
beeh created fortl)with· fof het appbintment: 'fhe District Collectors/Heads of 
Departments/Heads ·of 'PSl'.1/Heads: of ·Public ~inapcial Institutions/of other .. 
Public sector organizations should ·be authorized and, mandatbrily required to 

: . rhal<e sue ti i appointments witfr effect' from· the,date of the :atrocity, The State_ 
should. ~iso· take. ov~r 'the •responsibility of arranginif her marriage- if she is 
immariied'or divorced :or widov,ed,afthe·time ofihe,rape: I • • •• --: ' '. ' 

1: ,, . " ~-: •• : ··:,:.1.:-,·. /' !-, . '(: •• '1 1 j' 1J' ;! .: ·. - ' 

, ' (h)'- , Monetary '-ci~niP,imsation. to tlie -victims of, atrocities-' o'r riext of kin 
· should be paid immediately on registiation:of the' FIR· in 'the,concerned police 

station irrespective whether :u'1e offence, under POA is incorporated .therein or 

'~rdt:-: .. ~. :.'. :t·~ ~1,.;: f.•:r•;;:;;- :,···.,~\~··_/·,_ . 1· • ·~ , ·:. :~ .-:··,· _ ,··,_ _. 

' ' , -' '.: ; . ' ~ \ •" . ' ,I• t 

(i) • ·' A special ·wing., of. t[ie Rapid Action ,Fcirce should be . c0hstituted to . : '.' 
deal ex9lusively with,Atrocities a\J?irist scs and STs ard similar-wings/forces-: , ·: : 
shoµld be constituted in,:e?cti state. .. ,. . • · r ', ' · '' 

'·.- ' . _, . ' [ ' . ;.'' . ' 

Gl' : POA -should· .. •oe · .•'arherided, , incorporating: ·-a' proyIs,Ion that 
ncitwithst~iiding' thei provisions ,in . the. Evidenc,e Act,' the.· contradictions 
b~tween the statemeht:and FIR"cin t~e.one' hand· and, evidence gi_ven:to\tfie· 
court,' the Court, shall':assume •that ttie evidence. in the 'court :is· the·:corr_ect· 

version~~.cJ~e~o~sid~r~,~~c~or~j~~ly,.i / ,.·,., ·,: :. , ,-:: :: ·, ·',' 

.(K)· : The me_asures·~t'paras (2);.(3).and (4),abov,e. sh·ould be,intorporated' 

.in st~fut6iy rules unde(clause (iii) of sub-section (2) of Sectic:in ·21 cit.the POP. 
Act. .. IB ut initially, :they can .. and.-should ·be implemented ,without wailing for the· 

! . ,, . ,. : ' ' ' 

issueofsuchRules-. - r.,.i,_ ', ·, 1· , .: .. : • ·, -· ;11, i ;, 1·,t 1 + , : 

: ,(_, :-r ... ,\:: . ·'.·, • ',, \ ,:' ••:r . '\ ·r,i ''f ,r'•, 1 .,!, , ;I"'', 

'. , .... (I) ,,, 'A-special schei'ne should'qe1drawn .. up ,to effecti,'.\'lly-pre,/el'\rany.form 
,- of disrespect:, toi, lhe ··statues of Dr, Babasaheb Ambedkar;,.as ;aberrent 

behaviour in this ,reg~r9:,tias become a form of collec\hie atrocity against '58 
, and ST apart•frcu;n beir\g,an-insul,t.td the-n'ation and thereafter this st]mild:be, 
.- ··suitably_incoip0iated ini,t~ePOA,(\c~! .; ·. · ,,, ,. ' 
, . . '; , .- , .. ·- ,-,l \II ., ;: . , ·, · , ' , . •' ·1~)·: • ,: J , f -·· • 
· · (m) · , V~rlo~s and -~.laborate; guidelines· .. ;~g~rding:· prec<;1~)iqnary , .and 

_punitive·, rehabilitation i:neasures to deal effectively wittuiitrocities .ccmtajned.in 
' ' i' ·, ,, , ' -

,. 
·' . 

' !' .= 

. ' 

., 



. ' . 
' 

· the rules under the AcLand DO letter of Home fy1inister, gqle!f JO.:f 1980 ~~n! 
"to all Chi.et Ministers should be reiterated am) EJnfgr~eg. 

' . 
(n) , Th.ls' is one of tre few Acts which contains a rare provisiofl pla~!flg 
mam;latorily , on. the St<Jtf:l Government tt,e responsibility to tqke such 

.. measµres, as. may be· necessary for, the effective jrrmlemerita!ion of the Ac! . 
· , . and spelling out. illustratively some qf ttw possible meqsµrn§ §f!9 si!)ljlaf!y 

placing a· respi;msibiljty on the .. Centr,ill. G9vernmenl !o !,oordiriat~ If!~ · 
measures taken by !he State Governments. The impl@m@n!?!i9.f! gf lhjs l\~! 
and the rules and the various ll!!idelines and effective curbil]g cif atrgcjlj~~ 
should be one Qf the _specific items to be )§!~en into account in the context of 
grant, or denial of S99jal Justice Clearance at the time of promotion of 
officers . 

. (o) In vie..y of the f,icl -,~at in some parts Qf the .couP!ry paf!icuiarjy in the 
south converts to Christi~nity from specific SCs am suJJj!3c\ed.to crirri!ls i!rJ.cj 
atrocltle~ as,lhejr exact Hindu c9u~terparts are (difference of rtl/i[li9n maki[]g 
no difference In this .regim:1) and _the fact Iha! .trials in such cases get bogged 

. down on the issue- whet.bar !hi$ I§ an a)rocity s_ince they are not SC· on 
account of conversion. Clause (o) of.sect19ri ;! of tile _AG!,sh9µlcl be amende,d 
by adding th_e following words at the end of ii "end i::oriverts IP Christianity _. 
from Scheduled Castes":' An explanatory.note may be added tha!'!h!~ js pn!y 
for-the purpose cif. this Act and not for any other purpose since the questio/J· . 
whether SC converts to Christianity ~h9Uld l:le included in Scheduled Castes 
or not by amending the proviso in Presidential Orders js .a_ diff~ren! jssue to 

·_ tie dealt with separately·by the appropriate Ministry, 

' .· \ 

(p). . In view of the fact that the main perpetrators of the crime ~ometimes 
co-opt a few S.Cs. with them .s!nd take advantage of local differences amgng 
the SCs and s_ometime~ ,they prom\l!!3 ~,nd engineer.c_rjmes ,but get therii 
executed by some rnenibers of Schedulecf <:;~st~.§, !he Act shou_ld be 
.suitably _amended to bring such crimes. and atrociti!'i§ wi!!lill llw p.uryii:iw gf !!]!, 
definition of atrocities under the; Act. _ 

(q) In view of the fact that in som1;1 9ases of atrocities while most of the 
, victims are Sched!,!led C.;istes or Scheduled 'fribli)§ !here m~y also a few non

S~heduled Castes/Scheduled Tribe' people as. for exarnp/i:i · if! !_he B~lchi 
. case._ The:Act should be amended to bring SIJCh atr9cities a,nd.crime~ withi!1 
its purview. · · · · 

8.5 · Regarding· eradication of untouchability and effective lmplem!3nl;a!ion of !h~ 
Protection of Civi.1 Rights·. Act, 1955 (PCR- Act),' multi pronged measures aov@fing 
humari rights education, moral education and punitive action 1,1m:ler \he, Act should be 
taken, in _view,of the widespreai:j prevalence of untocuhabi_lity. · •-

8 .. 6 As part of this, huma~\ights · education, ~p!;)cifically focussi~g· ~n the evil 
practice of untciuchability, ,the cruelty inhere_nt in it, irrationa_l conf:!'lP)s on whic~ this is 

: based, the mind set; the harm It does· not only to the; victims buf also lg the society 
. as a whole :and the nation itself,. Is one of the measures which will be helpfuf· TH~ , 

· curricul4rri .for thi_s must be pr13pared very carefully and fmaginiiliveJy as~ocj_ating 
educated members, scholars, s'oclal_ work13rs from the SCs and those whP h!3Y!! !?€!€!11 

1 • ·fighting against·untouchability. ,A powerful democratic movement covering all level~ 
including villages i~ also n~cessary. This should be organized !?y a combination of 
political·.partles, NGOs and ml3rnb!3f§ of the public service and alse ,enlightened 

: ! members, of-the general civil, society. This .moviime_nt "should on the one; hand' stand 
, ·shoulder to shoulder with SCs in their. assertion of lhEJir gjyjf r_ights·.and on-,the other 

J. 1 hand . educating t~e non-Schedul~d Caste non-Scheduled Trib13 pulJl/i: §!fl9 persua,de 
: i 1 1 them· to cooperate, This movement will be more successful If the Chief Ministers ang · 

' leaders !·of -ruling parties <!! the Centre and Staies take the initiative as has i:ll;l!clfl 
I I ' ,, 

, ' 
I 

'' 
·', I 
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unde~aken by .. the .Chief Mir\ist~r of Andhra Pradesti' since November:,2000 ·o~•'the 
b·asis of:th!l recommendations of.Justice Punnayya Commission. ·•_l; .. ,:; , .. ,.:· • ' 

(.; ,\? ,1 _ __;\ ,;,- . "\JI .u, ~ -. , \'.1 1• .• I • 

. 8.7, .:ln·view .of reprisals such ·as• social and eco_n,omic boycott.that'follo'w this 
_; move\Tlent-even started by Chief Ministers, as experiericed: in· /\ridhra Pradesh~"-the 

$tat~·1:$h9uld immediately.· i_ntervene with adequate. rural 1: employment · programme 
-which, will gainfully employ ,all the families: of the: victims· and communities of. that 
village. Land reforms and land distribution in that. village· in favou'/. 'bf the victims:·and 
families ·should 'be undertaken,",full ·financial and othe~-supp·ort provide and '•sucti 

··, ,measures,taken,to make '.th~m .self-reliant. ThejState ·~hould •also suspend arms 
: license and confiscate.arms availa~le with·a~y individual: . '. .. : . · 

,"_-~~,:,, "'J ·:.,:.,: •~:~, ., 1 'J.1' ,;' ~•, ,I 11 •,;1~• ' 

8.8 ·,,_cOn,the punitive side, the-following steps sh·ould•be t~ken:0
• " 

, .. ,.i1;, (ih : :rhe, ·Protectior\•:of Civil Rights ·'Act,: 19~5-:(PCR A:ct) should be 
, .::: , ·,. implemented sincerely, seriously and hohes)ly: , ·:-.'• · .' . ' 

,, ; . , ,(ii), .. ,; lnter.-alia a·I Speci13I; Mobile Court -should,- be:,e'stablished in each 
•:.,'·.. , r '-district exclusively ,for trying cases· under-,the· -PCR Act' on the spot. 

, . , :· :-, ·. . The optional p'rovision at ,clause (iii) 6f s'ul:i:sectior\: (2) of section · 
. "15(A) of the'pCR -Act•~hciuld be:made mil.~datory by an amendment 

•, · .·; :·i·ofthe Act,--but:this.provision.can and should be imple·mented without 
· . .waiting.forihe,amen·dment.· .·. i, , .. ,,.,, . .- ,·;-.,, .. · , · 

Where there is no practice of i'untouchability",. at all in any district, . 
. ·., i ,, :<.',•the. government, ·may;:,with·.:the••;coni:,urrence ,•ofi the National 

• ., 1 .. Commission for"SCI & ST,,.either·exehlpt su·ch•·district or districts 
'-°: ·: :.from this- provision or:11combine such , 'district(s) with other r 

0
· ; · ,.' ':, • • · neig}iboring • district(sj' for• the,: purpose !.of, esta_blishing special 
, .. : · •·. i·· mobile:courts.under this Ace•' .,;, ,: ; :.). ·1, .... ·· ·,·•tr j 

i(iii) !, ',.,It should, ~e :,made .. the. ipersonal ,'responsipility. of, Ievery,: pistrict 
::, .. .'. ,Collector· andI Superintend_ent•of Police:, to· ensure. that. all mea~ures 
,,., ,.. as, [hay pe. necessa!Y.for erisuring ,that,'the rights. arising froni the· 

.. ,, , .:. _; .. 'f' ?boliti911 of tur\!oupha_bili)~r, are made ava,H,~ble:t9, and _a:e availed of 
., 'j: by,: tp.e ,·.persons, subjected .. to,: any:. p1sabIlrty;. ,arising 0(11 of 

,' "untouchability", as the.- State Governmept .is, ·i;nandated to d,o by 
. , •. , . ·, ·, . :. , Section ~ 5(A) of .the 8CR Act:, Th(l measures taken by them sho'uld . 

,•,
0 

-: .. • • - :, be one of,the specific criteria;.ofiSocial Justice Clearance for every 
'. I ' ':(;Officer tolbe,come,eligible for, future,prorriotions. ''" ,' : !' . i . 

,, (iii)• 1, Provision of a separate:.cell-cin everyr'police,·stationsfor investigation· 
. >, ,-., : and prosecution. u'nder ,the •Act will also :b:e -a~meas·ur~ to effectively 

· , combat untouchability .. , Only places where untouchability doe!, not 
, e)_(ist, ident,ified . io consul,!aticm ,with the, ~ation$I/State Commission 

.. . . : 1• for Sc~eduleg C!l,st_(l~ .an_d 3Schedule9, T(!□~s. sho,uld ,_be exeri,pted 
..• il_,. 1from_th1s,requIren:i!3f1I.'.,, .... , .. , .. ,:--,: .,. :,·,, 

: . , ,:, M., ., .'In .. ar~as of o,ccur(ei:i¢e of; uritouchabilify: and the • sites of their . 
occurrence like templ~s. w~lls, . p9nd~ ,i13nd such places where 

, .... : . , L ,- i'., \)ntouc~a(?ility_. is praclici,d, ,with ,operi br,azenness ._mobile .tea.ms of. 
,, .-. · , ,,P._pli~e and_.~el(are. 9e.partrrie,nt ~hould_go,(\o, those pl.aces and, sites 

2 
.. , ..• am;J, elimii:iate th~ dlscri,minatory prac)ice, fif~t-.by, persuasion . and if 

,. l . ;,,th~t fails bY[e_spr;(i,ng tg punitiye actio(i. /,·. : • : ,r, '·, ,., · · , 
.,, , (vi). , .. ~i[lC(l ,su~h places 1anf ~ite~ are ,Well , k~,own. ~nd -UQtouchability is · .. ·,I, ... pr3ctic(!cJ .with pp,e~ .(?p~zenn.e~s,.,i(.'no •P.fOfllP\._action. is tal<e,n by 

, ., ... , ... ,. P,oJice.a_nd ,,othe_r officersi;they should be. pyni~hed as·,a_qe.ttors. .. 
; ._.,, t• 1 i ' ) : •. • '• •• '• , ; , 1~•- ' r • 1 •_ ..., \ ... t:f ,• j. ,1 ; ' , • 

. Ade9~a_cy, of repre~_~nt~tion !n l:'ub\i~ Sery
1
ices .- , , , ,· , 

•·, , 
1 

,. ~ • · , , ,. , ,., ' 1 · ~- : · •, '·1 i •·• • ''. or .' • . "1' • 

• 8.9 ·. ·;. Ad(l_quate. representati.o~. 9f t9e s,ch~dule.d ~fstes .13n_d th~,9,cheduled Tribes 
at· all' levels in public services· is the mah date of Article ·335_: Ther<:l ,is a widespread 
dissatisfaction amongst th,e,-Sche.guled, Castes ._and the,,Sc~e.dule~ _Tribes pver the 
c_li_~ng'e~ qrg,ug~\ SiAce ,.19,~6 .ip .f,oUernme~t. C:,rders prov!pir;ig',reser'ation in public 
se.ry,i~e~ ·iri purported iinpletilentatibn_ ·of1,th,'!l d)r<!)flives of,,trE:i; ~qurts, _and _a feeling 
persists ·amongst: them that amendments· are detrimental to the. Constitutional 
, • "' ;:, " :, • ~- ' . J , ·- ; 'I !' 1 ' , •j ! · ' ,•I 1 • ' , I"• 

' ' 

1,405 
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objective ·of. achieving adequate representation for th'em in. services. Aqequacy of 
representation has not.b11en,actiieved in Government services even after 50 years' at 
any level for the Scheduled Tribes and save at lower levels of Group C and D posts 
for the ·Scheduled :Castes (See Table 9.2 in Chapter 9). In ·order that the serious 
,apprehensions of the Scheduled Castes and the Scheduled Tribes·of. del]udatibn· of 

- the constttutional, rights to reservation in educational institutions ·and civil posts under 
the State are ,aliayed,, it has :been suggested that the position of reservation as· it 
.existed prior,tci 1996 be restored. 

0 
8.10 . - Accordingly, the following suggestions are.made: 

, .. 

. (i)· - · lrJ view-of.the fact that an Act 'passed by ttie legislature· has ·got greater 
power than executive instructions and ensures.greater·transparency·and 
makes i! less easy to spring upon the people executive:orders.like the 
one which .tampered,with the •pre-1966 roster, downgrading the roster 

• - · position of·SCs and 'STs from 1 and 3· fo 7 .. and 13, tinder the pretext of 
implementing the· Supreme· Court's judgement in -the· Sabharwal. case, 

"•' 1 • reservations should .be , immediately brought · under the purview of a 
· :statute-·to. be. named: as Scheduled ·-Castes ·and"Scheduled Tribes 

: .. (Reservation of· Appointments or. Posts· .and . of Seats in Educational 
, .. -Institutions) Acts. • The• Bills ·ascending· in the Parliament -as Private 

· Member Bills at the-instance of individual member of political parties be 
adopted as official Bills and steps .taken to· have these passed by both 
Houses of the Parliament. · . . ' . 

(ii) _; This l.\cl should· provide, for all aspects of reservations pertaining to the 
: Scheduled easies 'and. Scheduled -Jribes: · The ·constitutional 

(iii) 

(iv) 

_. amendments in articles· ·16 and ·15 be suit~bly, brought about- The 
··-pending Bill ·introduced in the Parliament be adopted ·as official. Bill: The 

constitutional Amendments and the.two Acts be brought in 9th Schedule. 
-lntersalia 'ii should°,provide, for:the -eslabli~hme_rir-of Aarakashan Naya 
Ada lats .(ANA) or Tribunals for ·Justice in Reservation- (T JR) with Its mai~ 

· bench' ,at Delhi "and ·other ·benches' in every place where Central 
'Administrative Tribunal has got be_nches. ·T~ese·Triblinals should have 
the status of High·' Courts and appeals therefrom should lie only to the 
Supreme ·court: .- . -. , ·. ' 
The ,Chairperson, Vice Chairperson arid other niemtiers· of this Ad.al at_ 
and·its benches should.be appointed from 1panels of names of persons 
who, while possessing the requisite formal: qualificatiorys for High Court 

. level·Tribunal as in the,casl) of CAT shall in'a'ddition necessarily have the 
·qualification of having implemented reservation'fully and sincerely in their 
-respective areas of earlier activity. · ' ·· -· · • · ·: 
These ·Tribunals · should : have· jurisdiction~- in respect not only of · 
r.'eservation in appointments and posts in tiie Government but also the 
public sector, banks and cither financial institutions, u~iverslties and all 
other institutions ahd organizations to which· reservation- Is applicable and 
is made applicable from time to time. : 

(vi) Since :there are unfortunately persons and authcirities who allow their 
•· biases ba-sed ·on their own, .. caste origins' to· subvert· the. corre.ct 
implementation of the constitutional provis(ohs regarding .reservations, 
the Act should contain a 'penal prbvisicin including impri~onment for those 
convicted'cif willfully or negligently failing· to 'implement reservation in full. 

· (vii) · Tlie Central Government and State Governmerits should forthwith, issue 
orders restoring the pre-1996 roster so as ·to· urido the h'arm ·done to SCs 
and· STs under the pretei<\ ot'implementing !ti\)_ Sabh~rwal judgl)m!,l~.t: 
.this does not require a constitutional amendment, liut in ·order to'.preveiit 
scope for any such tampering Y,'.ith the roster ir future, this should be 
tirought within th«:l purview of the -Reservation in ,s·eirvices 'A~t mei;itioned 
above. · : · . • : · . ' 

(viii) While appre'ciating the enactment.of three Constiiutjon Amendment Ails, 
in order to undo.the harm done to the long pre,existlng rights of SCs and 
STs in r1;servation,'. the~e should 'bl; put into'effect q~ickly"so,_that ci~ t1i'e 
one hand 'the negative consequences of the last five years cali be 
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. . rectified in praclic~ and the ben~fit~, of these ·amendments may begin to 
. ~ .. flow again tt\e full measure to the SCs' an<;! STs. · . . . · 

(ix) The Central Government and State ~overnments should also forthwith 
: . ·· ·,, , ' , arriend -the' ex'ecutive order issued in' terms of th·e ne_wly' introduced 

.. ,,::, 'Clause· (4A) a( article 16 and remove_ the lii:nitation of reservation 
promotion only-upto the first level of Group/Class ,I,a_nd allow re_servation
in promoti.on to any and every level in accordance, witti the letter and'· 
spirit otClause,(4A). . · •. ,• ' , · . · · , 

, r,, . • . • ' . 
(x), Categories ·,of services exc\uded from reservation should be ·reviewed 

· since· educated and qualified candidates of scs· and ·STs have since 
·. become available through the proce~s 0·1 education 'and 'if still' the review 
· shoy.,s any few categories for whicl'i qualified i;an'didat~s are not av'ailable 
_special pro9rammes should be launched to build up qualified manpower 
of SGs and STs in the relevant di~ciplines: · · '. ' 

(~i) Since i_t, j9 impc;>rtarit from th~, point of view of s_ocial an'd nationalj:, 
·· · integration that the delay in the r.ecommendatioris. of and provision of 

. " '' reservation· for BCs should not be cb!npouhde'd ·by truncation .or delay, 
reservation fof'backward class·es also.should be brougt\t·under a' statute 
to be'.named~'as' .Backward Classes .(Reservation· of Appointme·nts _and . 

• '" ,. ,Posts- arid of 'seats of Educational. Institutions) )\ct. which, while 
1 ••• ' ' ' ' ,• / 1 '' ' , .. -., l ' ' "' · 

· containing t~e ,specificities of reservation for backward classes should 
. ·also 'cantai~. provis.ions f9,r Arak'ashan Nyqy Aaaiats 'o_r" 1:ribun_als for 
' providing' J'~sticeJn 'R,eservatibn, penal' provisio.ns, etc ... as in: the .case of.: 

· .. the statute· in respect of SCs and ST.s::· ' , · : · : ' 
(xi_i) For ._the same reason it h~s to be en·sured that on no, ac;:'<i;>untshould any:' 

· ·sh6
1
rtf911 in .the 1quantum_.of reservatiori_for BC::~.be all_owed, to oc_:cw in any 

year in any in~titution at any level, .so that unmanageable backlog does 
not'.grow in the casIfof BCs as was·allowed 'to grow in the cas'e' of SCs · 

. ·: · (xiii) 
a'nd, STs thr?ugh tialf-heart~d imple'mentati~n ir\_ thfi i:iast) . : . ' .. 
In order to· remove the anomaly ·of absence of reservation, In seats In 
educational 'jnstitu'tions "for BC::, whil~ providing 'lf!em reserv,atio~ in jobs;· 
reservation·in seats should be immediately introduced for BCs. . , . 

.. (xiv) ·In view oi'the'wide range of vari~tions,in the level of.backward classes, 
among diflere1;t' castes· and communitie's included in ·the 'list of backward . 

J1ass~s, the <;3civernment. shoutd ,_in ttie' light of the' 9upreme Court 
·' · · ; judgement in the· Manda) case .and also ·done. by many State. 

. '. 

, ,., '< 
·: Governme'rtts with1'exp~rience ·in the. packward p!ass_es' reservation since 
· long lik.~ Karna/aka, 'Andhra Pradesh, Keral~ and Ta'mil, Nc1du, categ9rise. · 

thee backward' classes on a rational basis into backward classes/more: 
. - . ' ', ' •• . ' •' , I. ' 

,backward classes/most ·bapkward classes/extremely backward · classes 
and. apportion the' total· reservation for BCs among different· categories 
keeping in' view· 'the .populatioQ proportion 'and weightage Joi relatively 
grea,ter degrees of backwardn'ess' bu) !!Isa· providing tti..lf ih cqse of non
.availability of adequate numbei of. can9idates in ,af)y year in, any lower' 
,category of ·batkward flasses the resultant vacancies, shall tie ,made 

··· availaple io-bandida:tes of the ~-ex\ higher category of pack\V_ard clas'ses 
'so that no scope ·Is given for transfer of' any pcist reserved for backward 
classe~ to the open category and s6 that iliere will b~- no ~uspicion that 
nonlavaila6ility' of candidates is being engine'ered in qrdet tp s'ecure 

· tran~lflr ot'bacKwa,rd classes reserved posts·to the open categqry: ' .. 
. (xv) . ; It' is 'extremely important that categorization· as above should be done 

• • ' , .. '. ; • • ' • • • • : • • •• ' .• r ' • • • r . 
· only ;through -a hrgh power authority .of unbiased expe_rts .purely on,.tl)e 

obje:ctiv'e data of i,ndicators of relative backwardness .so that there is ~o 
scop_e for susplc!cm of this m_echanism' qi social _engine<i'rin,g beiniJ 
misused for other purposes or with ulterior motive~. . . 

(xvi) In the' 'course' of the· on-going process 'of_ privatization of public seFtor 
. undertakings and other such bodies, in orger to avoid any·adverse effect 

on tl)e' existing reservation for the SCs, STs and BCs,.'in these public 
sector undertakings and other bodies, the provision of reservation for 
SCs, STs and sc;s: should 9ontinue to be mandatorily a'.iplicable ev~n · 

\ 
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after privatization ·or disinvestment and it should be mandatorily stipulated 
in every Memorandum of Understanding on privatization · or 
disinvestments that the policy of reservation in favour of SCs, STs and 
BCs shall be continued in that public sector undertaking and other boqy .. 
in the same form as it exists in the Government with such amendments 
as may be made from time to time. 

(xvii) This provision of mandatory continuance· of the policy of reservation 
through MOU should be incorporated in the two Reservation Acts 
mentioned above. A supplementary MOU in this regard should be 
executed in respect of PSUs or other public sector bodies already 
privatized or disinvested/private sectors receiving financial/state 
assistance by way of loans, etc. 

Representation in Higher Judiciary 

8.11 ' In higher judiciary, the representation bf judges from Scheduled Castes, 
Scheduled Tribes and other backward classes is inadequate. Out of 610 judges in 
the High Courts, there are hardly about 20 judges belongin·g to the Scheduled Castes 
and tl)e Schedu,led Tribes. In S.P, Gupta's 1 case and S~preme Court Advocates on 
Record2 case, popularly known as the First Judges' Case and Second Judges' Case 
respec;tively, the Supreme Court upheld the constitutionality. of the· circular letter 
addressed by the Union Law Minister requesting the State Governments and the High 
Courts to rec9mmend the names of competent . candidates belonging to the 
Scheduled Castes, the Scheduled Tribes, women and Other Backward Classes. 

8.12 In view of the above and also taking into account the weighty opinion against 
the formal introduction of reservation in the higher judiciary; it. is found that over fifty 
years, the progress of education., however tardy, has certainly produced adequate 
number of persons of the SC, ST and BC in every State who possess the required 
qualifications, having necessary integrity, character and acumen required for Judges 
of Supreme Court and High Courts for appoint as Judge of the su'perior judiciary. A 
way could and should, therefore, be found to bring a reasonaple number of SCs, STs 

. and BCs on to the Benches of the Supreme Court and High Courts in the same way 
. in which, in practice, it is found is followed in respect of advocates from different 
social segments/regions of the country/States or different religious communities so 

. that on the one hand the overwhelming opinion against. formal reservation in the 
Supreme Court and High Courts is respected and on the other hand, the feeling of 
alienation of the vast majority of Indians comprising SCs, STs and BCs that,. in spite 
of having persons of requisite calibre and character among them, they are being 
ignored in the selection of appointment of Judges, is resolved. 

Allocation and Management of funds - Revitalization of Special Component 
Plan for the Scheduled Castes and Tribal Sub-plans 

9.1 The Schemes for socio-economic empowerment of Scheduled Castes, 
Scheduled Tribes and oiher Weaker Sections of the Society mandated by article 46 
and other provisions of the Constitution are presently being implemented by different 
Departments of the Government. For comprehensive . development . ,and 
empowerment of Scheduled Castes and Scheduled Tribes, it has been a policy for 
last twenty five years or so that a proportion of to_tal plan outlay e_quivalent to the 
population proportion of the Scheduled Castes and Scheduled 'Tribes respectively are 
constituted as a special component plan for Scheduled Castes (SCP) and Tribal Sub
Plans, for Scheduled Tribes (TSP) so that adequate financial outlay for their 
development are made available. There is, however, no specific constitutional or 
statutory P.r□vision for separate allocation of funds for socio-economic empowerment 
of the Scheduled Castes, Scheduled Tribes and other Weaker Sections, of the 
S,_ociety. This laudable policy, however, has only partially succeeded in achieving its · 

1 AIR 1982 SC 149 
2 AIR 1994 SC 268 
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objectives as in practice full buqgetary allocations as required to be made under the 
policy are-hardly made. The share of budgetary allocations for the welfare of th~ 
Scheduled Castes-and Scheduled Tribes has declined in recent yeaq;, Due to lack of 
coordination amongst·•variouii ·· Departments, even budgetary allocations lapse for 
want of finalization 'of -schemes. Centralisation of ·schemes_ ·under one Body/ 
Department has been suggested as a remedy. It has also been suggested that funds 

'allo"cated- for the welfare of ·the Scheduled Castes and the ··scheduled _Tribes ,be 
transferred to ,this. Body. This Body/ Department -is, ·to be ,m,:ide _/esponsible for_ 
formulation, implementation and accountability of the benefits to the targeted Groups. - . , 

9.2 . In view of the above -and the supreme importan~e- of ensuring that the 
developme_ntal plans for' the<.coL1ntry and Special Component plan for Scheduled 
Castes (SCP) .and sub-Plans for Scheduled Tribes (TsP): are made powerful 
instruments, of, social transformation based on· the vision or' economic liberation, 
educational equality and social-·digniiy of the Scheduled Castes and Scheduled·_ 
Tribes to· effectuate the: existing national policy consensus,' and taking into acco_unt ·. ' 
the failure·to follow or adequately ensure this quantum of flow in requisite quality, it is 
suggested as follows: · · · · · 

, ,. 
· '_ . ·(1),,Tfie;e should be a National Development ·c;:ouncil; ·for •SC and ST _ 

consisting· of the· Prime Minister-.as its· Chairperson, ·the Deputy._ 
-Chairperson of t~e National Scheduled Castes· and ·Scheauled- Tribes · 
Development Authority·(referred to lower down), Minist!lr(s) in ctiarge of 
Scheduled .Castes and Scheduled Tribes Development and Welfare, 
·chairperson an_d Dy. ,Chairperson of ,the Nation~!. Commission for SC 
and ST, Finance Minister, Ministers of other development sectors, Chief 
Ministers, Expe'rts ·and Scholars, which. shall perform ,the same role in 
,respect of Special Component Plans for Scheduled _Castes and Tribal 
sub'Plans for Scheduled Tribes as has: __ been .. done hitherto by the. , 
National Development Council . with regard to · general plans · of · 
development;, · . 

(2) There. should be a National SC and ST Development Authority having a 
. wing each to respectively concentrate from SCs ani:t STs constituted with 
members and exp~rts drawn on SCs, STs and others with empathy f9r , 

_ SCs and STs,· with faith in social justice and ·'experience in the· 
development and empow'?rment of SCs and STs,' represe~tatives of 
_authentic SC arid ST voluntary organisation/associations. This authority 
should be responsible for formulating and approving National and State 

· Pians . - Anl)ua!, Quinquennial , and perspective- ,tiased on the . 
aevelopnienta_l ·needs of SCs and STs-and their priorities keeping in view 
the ·overall dimension of socio-e'ducational liberation. an~ socio,economic · 
equality. · .· · 

(3) There should. be similarly, constituted State, Scheduled Castes and 
Scheduled .J(ibes Development Authorities. ., . · · 

- (4) tr_he. population _equivalent proportion· of the total plan· provision of the 
Centre and each State/UT should -be set apart as the Special 
Component Plan for. SCs and STs arid placed at the disposal of the 
National SC and ST Development Authority and -State. SC and ST 
~evelopment Authorities,. These authorities will then make schemewise, 

. programmewise and sect9rawise allocations · .of outlay· based on the 
_ developmental needs and priorities . of the Scheduled Castes and 
Scheduled , Tribes, _ sanction .appropriate funds to the concerned· 

, Ministries/Departments/other orga~isation arid thereafte_r supervise, 
monitor and direct the implementation of the developmental plans so as 
to ensure · the . achievement of ,the _ purpose of the socio-economic 
liberation of SCs and-STs and iheir socio-educational equality in relation 
!9 rest of ihe society. · 

· (5) There should also be constituted ·District SCs arid STs Development 
Authorities in each District, consisting of SC and ST Chairpersons and 
Members of District' and Intermediary level· Panctiayat bodies, SC and 
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~T Chairpersons and Munici~~j- counsillors in the District, ·SC and ·sT 
MLAs 9n_d MP,s,: Distr[c! Collectors, Heads of pepartinents relevant -to _ 

. SCs and.STs,_ experts,,~epresentalil(es of NGOs who have been working.: 
sincere1y·for SCs and STs. These District Autho"rities should, on·the one 
hand, . provide the inp~ts to· the· National ·and State. SCs and_ STs 
D~yelopment Authorities_. for planning and•mqnitoring purpose and on the 
other hand.be the main.implementation authority of,!h.e,SCPs and TsPs 
in.the bistrict so as to erisure,ttieir_ob)ective. , - t' · · ' 

(6) The Prime Minister should be the Chairperson of the National SC and ST 
Development. Authority, Its, :Deputy Chairperson should be full-time and 
have ihe rank -of a Union Cabinet ·Minister:and invariably attend• the 
G:abinet meetings. Similarly .the State/l,JT Chief ,Minister should be, 
Chairperson of the State· SCs and STs Development Authority and its . 
. Deputy ,,Chairperson should be· full time and have -!h'e rank of· a State 
Cabinet Minister and invariably attend the State· Cabinet meetings. 

Ii: (7) Th·e · NOC for :the SC ,-and s;f .and ·these Authorities should be given 
constitutional status. by making suitable provision in the Constitution. 

(8) While releasing funds tb village panchayats/local self-government at 
different'levels, Special:Component Plah and Tribal sub-Plan should be 
earmarke,d in them to qe. exclusively used for inf/a structural work of tne 
SCs and STs so as to build up ,the .economic ,ahd social infrastructural 

- assets of the SCs and STs: , . , 
''•(9) ,This· stiucture; while ·ensuring that plans are-formulated as mentioned 
· above, will ensure that fo'r obvious economic and· social reasons the 

following :schemes· and programme of . actions. are undertaken. on a ' 

·-: . 

massive s'cale. ' : · 
(a) A Comprehensive National Programme of Minor Irrigation i,e. 

irrigation _of all irrigable but unirrigated lands, owned and held by 
• _ SCs and ·sTs through .wells, community--· wells, bore-wells, 

tubewells and community tubewells, Bandheras,- check darris,
lifts and ottier such minor irrigation sources (which will at one 

·strike liberate a substantial proportion of SC arid ST families from 
the .compulsion of agricultural wage ~ labour, bonded labour an'd ~ 

_ child 19bour._and migrant labour); . 
_·, (b} Endowing _every landless:ru·r~I "family of SCs. and STs with at 

_ · ·-·least a minimum extent of lan·d through. proper implementation of · 
land ceiling ahd redistribution legislations; fulr"and_ sincere 
implementation of un'implemented ,Supreme Court judgement 
which will neutralise· the illegal reduction of ceiling-surplus lands, 
'cjj_stribution of assessed and un-assesii°ed waste lands/gair 
ma~aruam lands not required for any legitimate public 
purpose/use and ensuring actual occupation and peaceful and 
unaisturbed possession of land allotted to ,SCs an_d STs by the ' · 
allottees;· allotment cif Bhoodan lands; long term lease of temples 
and other such institutions on the basis of the average rentals of 

. ·past.Jew years; with· full financial provisions and facilities for _ 
development 0f such lands through irrigation under the National· 

_ ! · . , -Programme of Minor Irrigation mentioned at (a) above;· . 
•· (c), Implementation of Minihiu·m "wages Act for wage labourers by' 

(d) 

I (e) •. 

(f} 

identifying' · the . ·1argest employing land owners and ensuring 
compliance with the·Act'by them:•. · · ·· · · 
Proper irriplemeritaiion of the· policy of ,harmonious' protectio_n of 
Scheduled Tribes and forests; . : 
Total liberation and full- rehabilitation of. bondeci°labourers and 
e_limination of child lab~ur prac:tice; · _ · 
·Total liberation and full rehabilitation of Safai Karamcharis 
("Scavengers"); ' · ' : 

• (g) .' .Training and- education to- enable the• SCs and ·sTs_ to secure 
; .. reasonable presence in every _sector of:emploY-ment; . 

" ' 
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(h) Strengthening SCs and STs in self-employment through training, 
education and provision of financial and:othe~ facilities; 

(i). Preservation and restoration of land ownership and possession 
of STs in1Tribal areas; and 

U) Food for education on national scale . .,· 

.(10)The tendency to equate the development of Scs·a'nd STs,with.lo:a~s a~d ·'• 
.· loans alone .which, however. are not available or. are available .in, a· 

, nigga,dly measure,, from banks and financial institutions· shoulo be 
. brought to an end. Instead, inputs of a, collectiv~-nature which provide 
infrastructure to a number of individual, though.on a micro scale, should 
be oil a .grant bas i's, fg., community tutiewells and borewells:, common 
workplace, common facility centres, and so ori, on the analogy that the 
cqst- of roads, .railways, power generation, and. transmission, · major 
irrigation dams and other. macro infrastructural requirements are met not 
by :loans to ·individual industrialists or .large agricultu~ists ·but.from .the 

· public budget. .• Only that part of the-inputs whkh ·are to be-utilised by a 
individual like a handloom or the cost of field channels should be met 
through loans. At ·1he same time,· the aversion· of banks and ·financial . \ 
·institutions to SC an'd . ST applicants . for loans should · be : effectively 
overcome by making performance· in this regard· a specific ,qualifying 

. criterioQ for evafuation .of individual bank officers Jar grant or rejsiction'.of ;, 
, • • , , • ' , I • 

. Social Justice Clearance-for promotions.. . , ·,. ·: · 1,, • 

. (1.1)RepresE;nlatiyes of authentic SC a~d, ST organisations sho'uld.be gfv!)n _
. representation on the boards of banks, financial·. institutions: at the 
national ,and State levels· and also in other •important 'decision making· 

:: bodjes i_n all sectors. Representation should also be provided in them for 
non-SC and non-ST experts who 'have personal experience of 
developmentaJ'work for SCs and STs. " ' . ' ,-. ·, 

(12) It is, desirable to imp}ess upon the Go'vernment and all authorities that 
.. the.desparate situation of the SCs and· STs: on accourit of which' there is 

deep resentment among them, can be remei;lied only ·b~ the above 
· structure arid approach to development. . ,, 

{-13)_1n addition, the Ministry lncharge of SCs and STs ,(at present named as 
Ministry : cif . Social; Justice and· Empowerment and Minis.try of Tribal 
Welfare) .should continue to ·pe;,rorm the nodal: role'·in ·relation to the· 
various· Ministries· and. State Governments·, which l:)as already' been . 
entrusted lie it long back. This role should· be exercised• effectively. The : 
new. framework · of National and State · SC and ST' Development ' 
Authorities, etc. mentioned above, will strengthen the' Miriistry'i(nodal · 
role and the two will be mutually complimentary. : . 

~-: l t' ' I f' 

1 ci.1 . 01 i account of unfortunate. delay in recognising social, and 'educational• 
backward classes category other than SC aniYST , needing · the: · · focussed !. 
developmental attention, -which was don~ only in 1990, could be put into: effect only' 
after the S11preme Court Mondal. judgement in 1990 November: On account of this, 
lhAre has been, a serious ·1acuna· in respect of planne-d~cfevelopment·,of 'backward 
classes and there·is'no'national.policy consensus as iri the _case of.SCs and-STs,· ,•· 
The Working Group on·th_e empowerment of backward classes in th~ Tenth Plan has· 
given ,a clec)r a'nd: comprehensive approach to the developmenl,of.bac_kward classes. · 
The best- that cari be said' is that the Governmerit should immediately implement 

-everyone.of the recommendations of ihe Working Group. : · .. · .. , ., . ' 

10.2 The backward class . include the. bulk of the. religious minorities of the 
Muslims, who are 80% of the religious minorities·, Muslims are the largest religious 
minorities ,;oristituting 80% of the pop_ulation of religious minorities. 'Of the Muslims 
not less:,,than 90% belong 'to specified and identifiable .castes/communities of 
backward,. classes so that: th¢ _caste·,of the: backward classes :which continue 
extendi~g. acto~.s, the major religious •and _the- main minority reli_gious g~c_>up. Every 
backward .. caste,has gcit its Hindu wing and Muslim wing. ·. , · 

' ' -
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10.3 · The.Muslim backward.caste·'also include a number of castes which would 
have been- in the Scheduled Castes list i(they had been Hindu Sikh or Buddhisht. In 
view of this, the Commission recommends' that special care should be taken that 
the~.e Muslim backward communities are iaken along with their Hindu counterparts in 
the entire developmental effort for the backward classes. This will, on the one liand, 
help a substantial section· of the religious minorities and also help national-integrity. 
Similarly the .bµlk of the Christian minority which is second largest includes castes 
which are ·classified as backward· among .Hindus as well as Scheduled Caste 
converts. Almost the entire buddt:iisht population in India is of the Sche_duled Castes 
and a .small ·number of the Scheduled Tribe_sr: Amongst the Sikhs· also, there are 

' scheduled castes of backward classes. The best approach. in respect of the religious 
minorities would be to· ensure that these backward classes among the religious 
minorities are fully taken along with their Hindu backward ciasses brethren in ihe 
entire -gammut of development by means iliustrated by the Commission's specific 
recommendations n,garding the alloc13tion of some of the residential talents schools, 
earmarked for backward classes, to b!) allocated in areas of concentration of Muslim 
backward classes. 

10.4 · While developmental priority and focus is a right.of the backward classes of 
SCs and STs among, the religious· minorities, they as well as the non-SC, non-ST 
category of the religious minorities are e'ntitled lb the right to freedom of reiigioUs, 
cultural' and educational rights enshrined 'in Article 25 io 30 of the. Constitution and 
this should be.fully protected. In addition: religious minorities are entiiied io proiection 
of their lives and prop'erties. It is desirable to impress upon. the Government and the 
people· in general that the vitiated communal situation of ttie· country wili be totally 

.- altered if re'iigious minorities population belonging to BC, SC and ST are fully iaken 
along • with other . BC, SC and ST in the economic, educational and other 
developmental approach. 

Social Responsibiliti~s of the ~rivate Sector. 
1 • I ' 

' 
11.1 In the changed· economic scenario," private sector is likely to grow rapidly. 
The Private Sector Enterprises, by. •and large, draw substantial support. from 
Government bodies and Banks which handle public-funds. Large investments.in their 
enterprises ccime:Jrbm the public ·funds. Private sector ha~, therefore; social 
responsibilities 'to p1:rform. It needs actively. to help in the •improvernent of socio
economic conditions of the people especially those belonging to the weaker sections 
of the society .so as to build a conflict free and caring society withbut whiph no 
enterprise either public or private can hope to flourish.- _At present, Scheduled Castes 
and Scheduled Tribes employees in the private sector are believed to be numerically 
insignificant except at the shop-floor level, There is a increasing. apprehension that 
the .employme·nt opportunities of the Scheduled Castes, Scheduled·· Tribes and the 
other, weaker sections w.ould shrink with the reduction in rcile of the Government. 

11.2 Areas of social obligation ofthe private sector needs to be identified. Private 
Sector should contribute in the- areas of advancement of education·, health ·and in 
provision of employment opportunities of weaker sections of the people includirJg tbe 
Scheduled Castes, the ,Scheduled Tribes and other backwa'rd classes: Policy frame , 
work·Jor active involvement .and, participation of private sectoc for socio-economic 
development.of the people-.needs to be.evolved-after a meaningful, purposeful and 
result oriented debate w'ith the leaders.of the lndfan Industry, Trade ana Commerce. 

, ' 

11'.3 In view ofthe __ a~ove, it is ~uggested as follows:-.· 

(1) A special, National Workshop stiould be con'vened· with ·the Prime 
.Minister· presiding and Ministers·in charge of econ,omic Ministries 
and· S.Cs, STs, Bes; Minorities, and Women participating along with 

-.-.repres_entatives of organisations of Industry, Trade & Commerce and 
_organisations represeritihg SC, ST, BC, Minorities (of BC)_ and, 
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(2) 

(3) 

(4) 

(5) 

. (6) 

Women to idetify the areas of social obligation of the private sector, 
which will include all those mentioned above and in particular ways of 
removing the stonewall of traditional bias ahd deep scented hostile 
mindset against SCs, STs, BCs and Women, on account of which 
individuals o( these categories possessing ·necessary qualifications 

' and qualities find their entry into the supervisory, technological, 
managerial levels of the private sector tightly barred, especially in the 
case .of the SCs, STs, "lower" BCs and Minorities and Women· 
belqnging to these categories. · 

The abcive Workshop should ·formulate a prnctical mechanism of 
' collqborat_ion in order to provide, relevant training and orientation for 
' qualified members ·of the above categories in keeping with the 
_specific requirements of ea~h Industry. 

It should be made clear to the private sector that failure on its part .to 
cooperaie, under the pretext of .efficiency; but really on account of · 
traditional biases, will leave the Government with no alternative but to 
introd'uce reservation in the private sector. 

At each stage of clearances of any type for any industry in the private 
sector there sho·uld be interaction involving the. Ministry concerned 
and the Ministry/s in charge of SCs, STs, Minorities and Wom~n to 
ensure the above type of arrangement. 

A separate exercise should be undertaken with foreign investors who 
may not share traditional social biases, and they· may be able to 

·' provide some useful models of enabling SCs:, STs, BCs, Minorities 
and Women to enter in reasonable numoers into higher levels of the 
private sector without any dilution of standards of efficiency retj·uir.ed 
and which scs: STs, BCs, Women and Minorities are indeed capable 
offulfilling. · ' · · · . ' . , 

If this experiment does not take off and produce satisfactory results 
in a reasonable period, say one· year, there will be no alternative left 
but ,to introduce' reservation in' the private sector which in fact is one 
of the strong demands of as'sociations and the representatives of the 
vast majority of peqple of India comprised in- the above five 
categories. · 

Transfer Of Area~ Under Fifth Schedule To The Sixth·Schelule · 

' ' 

!2.1 The Fifth. Schedule deals with the administration and control of Sctiedulei:I 
Areas and Scheduled .Tribes while the Sixth Schedule relates to the Administration ·of ., 
the Tribal Areas in the North-Easiern States. ThE;l .Sixth Schedule provides for the 
autonomous districts and autonomous regions and power- of constitution of district 
.and regional· councils, their respective powers, etc. The Fifth Schedule read with 
Article 244 empowers the Governor of the State-to regulate administration and control 
of Tribal,Areas, Scheduled Areas and Scheduled Tribes with the power to modify, 
annul any ·law made by the •Parliament or the State· Legislature or limiting its 
application to a particular area. · · 
12.2 ·, During the working of the Constitution in• 51 years, anomalies have oc'curred 
in the administration and control of the Scheduled Areas and Scheduled Tribes 
governed by Fifth Schedule. The Scheme under the Sixth Schedule on· the other 
hand has worked reasonably welL 

1 2.3 ' Some tribal areas in the country hav~ neither come under th~ Fiftti Schedule 
· the· Sixth Schedule. ·1t has. been suggested that the Scheme envisaged in the 
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_Sixth Schedule for the Administration of the Tribal Areas in the North-Eastern States 
be extended to the areas covered by the Fifth Schedule with necessary amendments 
.thereto and these areas be brought under the Sixth Schedule. It has further been 
suggested that the tribal areas which are presently neither under the Fifth nor under 
the Sixth Schedule should also be brought under the Sixth Schedule directly .. 

12A In the light of the above facts, .ii is suggested as follows:-
(1) All areas governed by the Fifth Schedule should be forthwith 

transferred to Sixth Schedule which is now applicable to only tribal 
areas in the North Eastern Sates. · 

(2) 

(3) 

All tribal ar~as which are neither in the Fifth Schedule nor in the Sixth 
·Schedule should also be forthwith brought under Sixth Schedule. 

• In order to secure the full potential of the Sixth Schedule, namely, 
lo.cal developmental and adm)nistrative autonomy, which is designed 
to provide the STs satisfaction of participation in governance and to 
remove scope for any resultant discontent weakening the national 
fabric, special programmes of training and orientation for the elected 

. representatives of Sixt!) Schedule bodies the tribal areas and related 
officials should be undertaken and conducted regularly. 

Transfer Of ,:ribal Land 

13.1 In certain States covered by the Fifth Schedule., such as, Andhra Pradesh, 
Bihar and Orlssa, there are laws prohibiting the transfer of the lands owned or in the 
possession~ of the tribals to non-tribals. There:. have, however, been large-scale 
complaints, even in areas where such land transfer laws prevail, of transfer of tribal 
lands to non-tribals through various surreptitio'us means. Efforts made to reverse the 
process and restore land to tribal people as laid down in the laws have produc,ed only 
limited results. Despite deficiencies in implementation, these laws have nonetheless 
provided protection to the tribals in these areas. In Samatt,a's Case·. the Supreme 
Court while construing the word 'land' in Andhra Pradesh Scheduled Area land 
Transfer Regu_la\i.on, A~t held that the 'land ' included both transfer inter vivos between 
a trioal to a non-tribal as well as transfer of Government land in tribal areas in favour 
of anybody other than tribals'. Any transfer, by way of lease or licence, therefore 
cannot'be made in favour of non-tribals.' There is a move to·amend-the existing land 
transfer. I.aws so· as to enable the transfer of lands belonging to Scheduled Tribes or 
Government land situated in the Tribal Areas in. favour of companies and !'flUlti
nationals for the purpose of securing more efficient agricultural practices or better 
exploitation of minerals and forest wealth. 

' 
13.2 Keeping in view the sad story of the deprivation of tribals of their lands, which 
has been going on since long but has got a spurt in recent decades after 
Independence, in blatant violation of laws, thereby not only causing misery to the 
tribals but also driving them into arms of those who advocate violent methods of 
remedy, it is suggested that the following measures need urgent implementation :-

(1) _ No Government or authority should issue any executive order, as-ha.s . 
happened .in the past, which will in any way, dilute or delay the . 
. process and proceedings of implementation of laws prohibitjrig the 
passing of lands owned by or in .the possession of tribals to· non
tribals. 

(2) SR.ecial Tribunals of the status of High Courts with appeal only to 
Supreme Court should be established in order to· quickly ·in·stitute 

·inquiries on applications or suo moto and restore to tribals·lands· 
which tribals have been deprived of in the past. 

'Samatha's Case, AIR 1997 SC 3297 
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(3) A p;esumptio~ sh6uld be laid d60ri:'.tt1iiarii:ls in' tribal .iieas all in the 
possession· oi 'nan:tribals shall .'be.presumed.to have belonged·to 

• ' • ' . .. ; '. I' r • .·, , _ • • , · , • ...._ 
· · · · tribals and to have been illegally / wronglfully .transferred to· non-

ttibals unless .the non-tribals In possession._ar.e._able to ,_establish that , 
they get the full exterit of lands the/possess legaily and properly. 

• ' • , I •; , ,' 

• . • •:·:• - ,•· • ;• ! • 1 

::_(4\ _ · G9,vernml/nfshould riot a[low Ian.as ,tp)ii"takeri-over by non-tribals 
and then··come Up' With proposals,. )o find.,alternative lands for the 
tribals by me13n5, such ,as defoi'estaiiqn,,'. lhste13d, they should take 
the hard decision of restoring th€ ve(y'lanil the· tribals were deprived 

"'.• •1 .') •• I ~f! .. . : 'J \', :•_,!:r ' .' •.' 
tl' ,. . 'l •,, ,~ ' ' ,, ~ • ::1r•~,,~ .... •, 1-.~ •. 

: ' . 

(5) · ... No Governr:nent ,should el)ter;tain o.r;,sp~11so_r_proposals·of regularising 
non-tribal occupation of tribal' lands; and propose rehabilitation of the 
, dispossesse~· .trl~als outsl,de. t~e trjbal· aie13s: ,-Instead they should 
take. the hard decision of: restoring the very. lands -the tribals were 

_ ·deprived. of and rehabilitatt th~: non:tribals, .'iii illegal or wrongful 
• •". _, --~ · 1 ·, r' ·•· ' • · ,"f•l·'1 -•.•1 • • •••·••~; , · 
, _occlipat1on, outside !tie' tribal areas., ,,Criminal cases file<;! against : . 

'tribals shall be wlilit!rawn, · " · '·--- ·•- .. · ' 
·- •·· ·· '.~•,.· ,,:.-• ... ,,1,;r·t: .. 

(6) 1 'Wh~r~ve; :deVelilphlental wcirk 'j~ iAii'u~1iy,",.'~i~ing, hydel power 
generation, irrigation, or township .. 'etc.'. has to be unaertaken, 
inyolving _displacement of peopl~ i~, the1,tribaLareas, there should be 

), -. 1 ·' _9onsultation ·,with .them 'to,,iaent_ity.;,wnether. tiJ'.er\l is. an alternative 
, · · · location cir digfnent ·whereby tribal displacement could be avoided. If 

·•, • . '· tribal displacment is unavoidable, th'ere .. should., on the one hand, be 
_,-. ".·,, '; a policy oftotal rehabilitation' of ihe'di~placed as y.,hole communities 

,. • I • ' ', •• witho'ut ' sc_atterjng .-!her!)· ''wiaE!h;;'. ,a~d ' P(QViding. them all the 
· ' , ·requirements: for. starting _ <!, _ne,i\. lif~ ;~Gccessfully (including ·their· 

' ·' 'declaration as- STs if "in the State· 6f "'iehabilitati0ri they are not STs) 
: :and, on ttie' other 'hand, securing 

1
f6r' tti/:iirj a:;/lue share of benefits 

from the project. 'Government has already got 'sufficient material for 
. . evolving such a · pol_icy_ whic~_ ,wi[I, ~~ ;a!?,c1mt_abl~ !o the .\3Ts, bu\ _t)lis 

_ should be'given a final,shape·and put into practjce. 'Those, whi:i"tiave 

,I. ·,• I ., 
be_en _displ9ced in. the p~_st wit,~,pnJy_,c~~~;co_\!1pen,sa,tio.n_11nd witg~ut 

. the_ ng_ht, typ_e, of. safeguar~s. _anit'!,~yt~, .. s~o~19,;n_o~ ,~8,,. W?Pllrly 
rehab/htated a~_i;l given .<l du,e __ sl).;i,re_/9r.,!117:~fm~~t.s of th~,Pf?J7~\spn 

· :account,of_ ~h1ch,lheY, were·q1spl(l9,ei;l,/J;pJs p9l1cy sh~uld.p[oJ.~_ct,t~e 
, ; _interests of.~on-lang_ ~aiding, c;li~'plac~p._gro,yf(>\itt(o( STs, fi~d,!ls 
. ·, _w~II I ;as 9-\her~ I gke,, :agr_icult\J;\~1.: !~bpur~1s .. : ~r)i~ans,; a~~d ,trc!?J)tjq~al 

'"
1 •fisher-folk: ~here d1slocat1on 1s inevitable, the policy should spell out 

broadly _the• c~nc;l}_tio~s, in \y~)6h' ~e~isi1n.s'f9(9r,"_ag_ainst)'~'ca\ir·g; ~ 
,,., ' · · .,.. project can be made so that· sUch:-dislocation 'is rilinimised:ahd. such 

,, ' 

', , c - .r· •'J- ,., t1· ri· ,, .,. ~,·I ', ;.• - .- -, - .. " ,, " ' 

P'.Ojects· a(e \a,ke~. up' only. (v,ith t~e.',9ons~_nt :~(}~~ .trib~lsJi~~IY,. \p· be 
displaced thereby and shall lay down 1rehabihat1on measures Whereby 

I , " ·• • ' I~ 1 .,•-,•. ", .. ' . ,"~."/, "ef'l:1l'/ ,, •·' '< 

'the STs get their due share 1of'benef1ts from such proJects·and they 
,. + • - ,- • I, . ,_ -•~·t~-~-"·'•· , 1••1• r,.~,,; · ,., 

· do• not suffer in-the short or lorig'term.' •··' ·1' .,,, _ · · · ' 
1-I, , .. 1 •• • /'•"~11'•••'1•·'•1.l·,/'"]l,,~,tri· ,,·•1•":: 

•, < ,f, _ ~ • 1 . , / •' I •I V .,_ ,~ l"'•' • < • ' • , 

(7) ·: Disp,lacement .. oi tribal· co~n\~niii1iifibnli'ihei(iraditi~nai '···c'om'iri1on 

. , 
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property_ survival resources,_ thrciugl)' creation of , national parks, 
• • ... ,, ,. ·1 .. , ,,1,1 .,. , ·• ,, '• ,, • .._, • •r,· ··1 

' sanctuaries and _bio:sphere·, _ r~s.erVes:·, s~oulq. · be avoided by • 
, J integrating· the ' tribal· communitie's' '·~hd . their.' 'traditions - in the 

' • ~ l " < , ' '• • "' , 1 \ • • • ' I 1" . ! , r ' ,.., 

· - ::.mc!nagement, of :reserves. and(or effecting"·th'eir full and proper 
retiabilitfut10n: 1 1 , ... • ·, (:~· • • r ,,. • 1 111 

·' 

' :, . ' ,, 

· · -"Reseitlefnent. plans ana costs: should be'.'bliilt' into' the' project plans 
, and costs ".to be, fulfilled 'before'"/ simultaneously '·wiih the project 
·constructionS. , ·,~. :Yi' •·•r'.'i:..···~-~: · .;n.:1 . 
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(9) 

(10) 

(11) 

The children cif displaced tribals as well as others should be admitted 
in talent sc~ools . sq that _they are able to acquire education for 
diversification of their econoniy and to enter new occupational areas. 

Instead of posing forests and trlbals as antagonistic entities, joint 
management of forests by involvement of tribals and their 
representative <:>rganisations in a transparent manner along with the 
forest department sho.uld be undertaken to protect the forest on the 

. one hanc! anq allowing the Jribals to coniinue to avail themselves of 
their traditional rights in the forest products. 

• ; ' ' l ' . . 
Exploitation of forest coupes should be entrusted to continuing, tribal 
co-operatives of which there are/were available models in the 
country; as part of' a comprehensive mechanism to eliminate· 
middlemen In all spheres of tribal life and' economy. This ' 
compreh,enslv!! p~lic;y should undertake the estabiishment of different 
types of organisations of STs, like .co-opera!ives or associations . 
wholly owned an'd managed by k!bals, io undertake or participate in 
different economic activities undertaken in their area: The tribals and 
their representatives should be 'trained and oriented to run these 
organisations successfully. Successful models of this also are 
'available In the country. 

Corporations and Co-operatives forrmid at the St~te and National 
levels to purchase MFP'from ST colle,ctors and dispose them in !lie 
market should, 'be mahage'd efficiently,' Involve STs in their 
management (with training for _ST r!')presentatives), pay a fair price to 

· the STs (on the basis of end-price' in the market, minus, only 
essential costs li~e transport _and reaJonable ,storage) and should not 
be allowed to divert their activities to any fiilld which is not directly 
concerned. with STs .~'nd M~P or their agricultural or industrial · 
proaucts. 

. . 
Protection Of Land Ownership/Land Tenures 

14. The statistical da'ta availabl~ indicate that the majority_ of the Scheduled 
Cast~ an~ t~1i' ·sc_heduled Tripes conti_nue ici' b1v19ricultuial laqourers and marginal 
land-holders; despite various measures taken tit the Government to improve their lot 
in ihe last fifty years'., ynder' variciui. lan~Jeforrhs. schemes land has been. made 
available to landless labourers. Ttiese.schemes,.however, have not altered the lot of 
landless labourers particularly of tliose beiongin'g to, the Scheduled Caste and the 

. · 'Scheduled Tribes. A number of land reform cases a/e ~eld up in judicial process and 
in certain cases judgements are said to have run contrary to the legislative intent. 

. Cultivable Government land 1/lnd BhO(?dan land is still available in some States for 
distribution .to beneficiaries, In many cases, the Scheduled fastes and Scheduled 
Trib_es to whom lan'ds. have .. been all9cated/granted. have been forcibly evicted and 
persecuted. True implementation . of land reforms legislation and prope'r 
allotment/distribution of land under these schemes could have substantially improved 
the lot of lan~less labq_urers and it still has the potential to do so .. 

(i) 
• I : !~" ,, '' " • 

A list of all, the available Government land not required for genuine public 
purilose·,;stioodan lands and ceiling surplus'iands .should be published at 

, ,, the village l!')v~I, tehsil/taluka/man,ifal· leyel and distric;;t )evel and a joint 
programme involving the administration and the SC, ST BC and other 
landless poor should be undertaken to go to each· field identify the 
occupant in public, evict the occupant if ineligible, allot- the land to the 

, occupant. jf eligible and allot unoccupied .!ands to eligible landless poor 
people particularly SC and ST in consultation with the landless poor 
people of the village. There are models of such successful involvement 
of people especially SC and ST in the· country for correct identification of 
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(iii) 

(iv) 

(v) 

iands ~n'd occupants and correct recdrdirig/distributi~n as for example the 
Nijal Bal movement-in the Basti district of U.f:>, in the mid-fifties and the 
. Barga Moverrient more recently in West. Bengai' ahd also i[] some 
~ettlerrieni ope,aiion~ In Andhra Pradesh in the Fifties and ·eatly ~ixties. 
Ttiis mass programme involving potential eligible gersons in groups and 
the ~dministrative·_miici\iriaiy should be undertaken fr,cim village to village . 

• clearing all ,work in each villaga taken up, -Performance in this regard 
, siiciUld be a specific item for evaluation.of officers foi grant or denial of 

§c\ci~tJustice Clearance_ for promotion, . · · · · 
By inVoiving the SC :and ST, lands allotted to ,ttiem but occupied by 

. ~iher~ shouid be identified by mobile teams_, transp,irenUy in public .and 
· ttie wrongful occupants should be promptly_ tried and punished under the.· 
,PdA Aci Under ah existing provision In that Act. . The_ enforcement of the . 

. , . AcL:stiould start')'Jitti the biggest land;' O\'iners and t,he mo!l! po'fo!erful. 
individuals in each .villag·e who are In occupation of land allotted to·scs:: 
and· STs., in order to[ nave a demonstration effect'.a6out 'ihe seriousness: 
oi the Government arid deterrent effect on the .offenders. '.',. , . . 
6ccupa!ion··af Government land or Panbhayat land 'oriBhood~n land or :· ' 
ceiling surplus land which 'are allottabl~. to· the sc· and ST and 'other· 

· landless poet should be included In the POA Act as an atrocity and those · · 
in occupation· of such land should be dealt with in the 'same manner'as 
abdvel • 1': ' • • " • I ': ' • o , • 

• _, •• : - ' • I • • ' 

Offenders of the above ·type should be made ineligible tci stand for any, . 
election afany level for six years after :conviction by· suitably amending ·. · 

. the Representation of People Act and th'ey should also ~e · disqualified to · 
continue to hold any office- to.which they have already been elected, 
The iilg_h, i;:_ouit ,anc;I the Supreme Court: should · b·e,:. r'noved by .!he• 
respective ~overnments to set Up a s.epa,ratr, b~nph /o · de<)! with all. 
·mailers geitaining_ lo, land reform cases 'along' 'wi\h, other matters 
pertaihirig. i6 scs .and STs and BCs lil<e reservation in. order that they 

' •• - , • '. , •• _t .- ;· -1 l - ' 
·may be disposea.pf,quickly and Implementation of laryd reforms and other 

, . benefits m~y npt be' delayed by powerful vested interests through the 
· IT)~Chanism pf institution ari9 pri;>longation of !~g~I pr~ceedings. 
· Bhoomi Sudhar Adalats (Land Reforms Justice frio4nals) should be set 

" ' " 1 1 l 

-,._ ~P- ', I ' I ,- I , • 
, ·: •'. 

1 ' • '. ' ' 

Strengthening of,coristitutional provisions 
j I•' I , , 

15. 
(i) 

(ii) 

(iii) 

The f~IJowin~ meas·ures are suggested:-·.· . , , , 
· In Article 46, the following-should.be added at the end of it: 

• : ' ' • ' ' <' - j • ' ; ,, ' • ·i 

"and it shall· be the right of th~ weaker section;, of the. pe~ple and, in 
particular, of. the' SC and ST that the State and all institutions of or 
c_reated by or promote~ by or· assisted by the State shali-" at all times 

· function fully and, totally in accordance, with this right, shall take every 
measure required to fulfil this' right· arid shall hot take. any measure the 

· effect of which 'wili ~-e contrary to' it.". · . . · .. . • ' 
•.• • ' • l ,;!. 
In order to remove any scop~ for misunderstanding, .'ta prevent <)buse 
and'!o allay"the apprehensions of members of Scheduled yastes:and 
Schedu.led ,,Tribes to the effect ihat !bis· clause is• useci' to- defeatl:their 
rights, the clause' "consistently with the maintenance 'of. efficiency of 
administrationi•, b~ d~leted from article,335. ' ' .. ' ' . ' 

,I I I • '1 

The' existing ciau~e 4 of article ~ 6: to. be re~umbered as' Clause 5 which 
is al present worded permissibiy'should be made mandatory lhu~ making 
the renumbered :article 16(5) the' source of reseivaiion for backward 
classes who 'niay, b~ ter111ed ·as Socially and Educationally Backward 
classes in line with' article 15(4) and article 340(1). '· · i • 

'• • I: '. J I ~· '. '. • ' • • • ~· ' 
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'-

i. 

',,1,•. 

' 
(i'>'.) ....... The exisUng, claus~~- ,(4A), and (4B) under article 16 should be 

c~_nsequently_ reriumbeied a:s·cIauses (5A) and (p:S). 

(v) Gl.iu~e'.(4) o(article 15 llhould be made mandatory. 

,(vi) . Th~ foll~wing ~ritries should be' in.eluded ,in _Lisi Hf 9(the Con.stitution. 
(a) Development, welfare and. protection of the Scl)eduled Castes and· 

. the Schedu_lecl Jrib'es. · . .' , , : . . · ., ., . ' ' 
(b) Development, we.I.fare and_ protec_tipr ofthe~,Backw~rd Classes." 

, . _.(9) Development,,,y,,e,lfare and,_pro)~~tIon of wqmen .. · : · · . 

r -:. '- ·• • ,, • • • \ ~ ,,,,' . ., '-I' 
Empowerment of Women 

- . . '.',. ' ~ ' 

16.1 T~e. representation·. of _YJ9men _at,' idl levels of G,ove_rnrpent is _7.1%. of 
Government service. The representation of'woniiin in the' lndian·.Administrative 
Se/Vice' is: aboui 10%. Out ol'the"5cio and odd.'Jud(ies of the superior courts, there 

''·' " I ' • , , ' a ' ' • - • • 1 ." . r I 'q t ' ' : • 

are,' only 15. wom1rn _Judg~~- );he '.numb.er of ~o!llen; rv1embers. of_ Lok Sabha Is 49 . 
. Th\! rull, p~ten!ial ,ot'wom_en'theref9r~ r~.~ain_s wo~~,y·underutilii~d even after more 

., t~ar:i 50 Y.e~rs of the.working of tq~:P_?n~t1tutIon ··• . 
•!,_ .J 

• ' ' I! 
16.2' 

(i) 

(ii) 

(iii) 

.rii(fo,l!o;;ng su~gesJioris -~r~ made: ' ; ' " ' ' ' , ' . ,, ' .. 
··Reservation for women .should . be provided 'in'' State Legislative , , . 

Assemblies and .Lok Sabha. . Tlie ·existing bill should be amended to i' 
. 'provide for reservaiion'for'backward:c1~sses~as··permissibly provided in 
·'.·,.,th_~ c~se P: Pa,nch~ya\~ arid Munic)~alitie_s·.,. Howe/er, i~ order.to·secure 
· · 'consensus, from the benefit of reservation for backward .classes such 

coinmJniiies '·01 backward 'classes· a's are able to· secure seats 
.compaf~ble wiih,°\heif°;popula\ion even 

1
n~w.· may be ·excluded' by a 

suitable'provisioii., -• '·· · . · ·" . . ·. . . 
: • _ ' 1r• • _ • · ·, . "1 · · 

.A wi9,e _spr~ad prCJg(ammei of Emp~w~rr11entof W.orrien economically ancf , 
· educationally should be uridertaken·and the Bill· on·.oorriestic Violence 

p_asse~l·imd iijipleii)~nt~a so 'that,,rilore and_,morE{~omen, ~ay be able to 
take advantage of .reservation in elective, bodies and· also representation 
iri_.· variouii": levels ',oi G_overnarice a.rid ad!llinistratipn and different 
professfons. 
·.Malnutrition and maternal anaemia widespread among women from s·cs, 
STs; BCs and other weaker sections of the people "Right to H

0

ealth ,has 
: • ' . ; ' 1,, , "(e • - - ' ~I " ' : + ' • •, ' 

been declared by the SC as a. fundamental right. NHRC after conducting 
a workshop recommended t9 amend _the C~nstitution deq!ari~g that R_ight 
to, ,Health. a fundament,~I rigtit. Ma~sive 'j:>rogra!f!me qf ·actions· 
unqertaken by the Cenfral and State_ Government health care and' to 

· ,prevent maternal anaemia and infant mortality. 
• ' • • ,, I- " ' '.' ~ • • 

• ' I •• , ' 

/U,ri'.organize~ Laboii'r 

17.1 In lndia,.out of. 286 nilliiiin' w·orl<ing force fn 1991, 259 millions were in 
•,. , · • , . ,. · I', , F • • 1 , 

unorganized' sector. The largest- ,rumbers .of .u,norganised labqurers, are in 
occup?tional,sectors .like agricultur?tl labour;_ l(adition'al, and village industrie~;. primary 
P.roducti9n. in fisheries, etc .. There are also sizable,numb11r.of workers in bidi_ rolling; 

1
match.s_tick h)akil']Q, etc. The. unorganized ,labour'ccintihues to be'exploited in diverse 

; ways .. ·, l;'ractice qi einployii;ig contract 'labour" even for w'cirks of cont~nuing· aMd long 

1
_.te_rm nature' w~icp in:creasingly: is "being adopte,d ·both tiy" Public and '.Private sector 
resulis in their exploitation .ana is· a pr_ci~lem ,are~, · They need. protection from 
exploitation. A mechanism under which such unorganized labour can be enabled to 

,,.fo_rm: cooperative societies/self•help groups may help_ in reducing. their exploitation 
' • • • ' ' • ' • • I ,,. • .. • •, • • '' • ~ 

~; a_nd in im~rovin,g,th~ir ecqnomic c_onditici[lS. Fo_r insta□,ce, ricksh~:"( pullers_ vegetable 
, ,vendors, stree!'vendors, ·hawkers do. not own their rickshaws or carts but take them 

·: :9ri rent: The re~.! ,P,ai,d ~y tliem 'in a)'.~af,.often is"su~icienl_to P~Y. b~ck the, cost of 
ricksh_aws and inter!'lst ,thereon. A coqpe,rat_ive m~vement shou_ld , enable easy loans 
from banks to be made available to them through• cooperative institutions.· The 

. · ·14_18. 

·,. 

I 
i 



cooperative institution could themselves supply such rickshaws· and carts on hire'-·· .. 
purchase basis enabling them to be the owners, ancj thus ending their. exploitation. . 
Institutions of civil society too can play an import~nt role in preventing ~x'ploitation of· 1 

unorganized labour. _ 
17 .2 The following suggestions are made: . , 

(i) The task of enforcing payment of prescribed statutory wages to 
agricultural ·Iabour,ers ·and other categories of unorganized wage labour 
should be ·entrusted to the District Collectors and- SPs: . They should 
identify the largest wage employers in each ,district and ensure· payment 

. of the prescribed statutory wages by t~ern iii a transpar~~t manner so as 
· to secure demonstration effect and emulation effect. Ttiis should be a 

. specific item for Social Justice Clearance'for'them for promotion. 
(ii) . The Central Act for _agricultural workers drafted , in 1978-80 and the 

' introduction of.which has been continuously postponed in the name of an 
. ever-elusive consensus. should .be introdu·ced and' passed immediately, 

· 'as it is the evasion of such _legislations that gives opportunity, scope and 
fillip fo the advocates ·of violence. . , . ' , . 

(iii) Khei' Mazdoor Nyay · Adalats {Agricultu,al -Labour Justice Tribunals) 
, should be esta.blished. · · ' · · ' ... 

5 'F I , ,,· 

talutoryP(ol!)C!ionTo ,amie_rs ~ _ :. · . ·,',-.>; ._:: . 

. 18.1 Mahatma Gandhi. -tl:,e,Faiher of the Nation, said ttiat India lives'• in villages. ' ... ~, ~.~·- ' . ' . '' . 
- -'-Agricul\u_re is.:!,~e.·main• rural economy. The Fr~edom •m·ovement laid emphasis on 

-·emp:owermer'it of agriculturists and conferment of title to the tiller of 'the· soil. The 
. ~-•_;--=--constitution enjoins in Article 48 that ihe State shall endeavour 'to' organize 

agriculture and animal husbandry on modern. and scientific lines· and shall, in 
particular, take .steps to preserve aQd improve the' breeds, etc. Despite the Green 
· Revolution having been achieved.over the years, the agricultural economy remains in 
precarious condition. The agriculturists, due to. diverse .reasons, like -'natural 
calamities, marketing exploitation of their produce, 'etc. are subjected ,to recurring 
losses. In Dalmia Cement (Bharat) Ltd, Case'·, (1996),the Supreme Court declared 
that agriculture is an industry, the livelihood and sustained economic development of 

. agri6u1turi~ts depends on· the production and ·return, from the ag\icultural · prodi/ce. 
Socio-economic• justice to the farmer was declared a Fundamental Right in the said 
judgment. Like an industrialist, the agriculturist should also be made entitled to alPthe 
benefits of Government policy on industry. , Farmers•also need ,to be protected from 

· the.adverse effects'of the wro and IPR regimes, while at the same time securing.the 
benefits·ofthese regimes for them. · 

18.2. 
(i) 

In view of the above; the iollowing suggestions are made: 
The long pending demand of agriculturists that agricultur~ should, be . 
treated as an industry with tne·benefits of-Government policy to industries 
should be conceded withoutfurther delay.:, ' · · 
The remediai steps require to protect agriculturists for incurring losses, to 
promote sustained growth of agriculture ',an_d to protect them and qther 
tradiiiona,lly producing classes from the adverse effects of the regimes of 

. · wro, IPR,, etc.• while at the same time ·helping them to secure the 
'benefits of those regimes should ,be specifically identified at a national 
convention involving Ministers in charg~ cif. Ministries connected .with 

. globalis.ation and Ministers in charge of Agr,iculture and o\her sector~ of 
traditional produce and authentic. rep,re~entatives of· the · peasant . . , 

. org.inizations as :well as representatives of other producing, classes and _a ' 
consensus a'rrived, at to _be ilJlplemented quickly. There should b~ a- • 

· continuous mechanism involving. ,all· these to continuously monitor 
implementation and· corrections and ·modifications required from· time to 
time to secure the twin results mentioned above. 
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Bonded Labour and Chile! J.abour. 
' 

19.1 Despite prohibition of 'begar' ~nd -oth!3r f~rrns of forced labour, the practice 91 
bonded labour has not ended, Child labour too e,pst 
19.2 The following suggestions are made: . . · . . . 

(i) A fully empowerec:I National Authority for the L1beral!on a~d Reh!!bi!i!e!l9R 
of bonded labourers as rn99mmended by the Cornm~ss1on for_ Rural 
Labour in 1990-91 sli'ould be set llp imm§gi~tely and s1m1lar authorities al 

(ii) 

(ill) 

(iv) 

State level. · .- . .., ,., rl 
In order to offset the influence of powerful people Wh9 ffi!!ln!!!!~ ti9n~1ltt 
labourers and_also dominate in·any fields· of Governance, the S!Hill9n~ gf 

. population from which bonded !<Jpourers ~re drawn n<!me~~ SC (aqoyt 
213rd), ST (about 115th) ,,i,nd BC (a.bout 1/7 ) lJhould be_ mob1hzed ll1r~~gh 
their representatiV/l org<1n!2!3tions, s.c, S'. '!nd BG ~,n~s of aU_pohticaJ 
parties SC ST and BC holders of eJ1;1c!Jve offices in panch!!Y.<!!~· ti.~~ 
municlpaliti~s of all levels, -NGOs and spi;j.:il a~liY)sts who .h?~e been 
sincerely working ,for the bonded labourers along w11h !11~ a.qm1mslr.f!llon 
should be mobilized. Rehabilitation programme should •s1mullefl!lQY!ily 
be· Implemented :;o as to avoid relap_se. . . , 
The mapdatory provision in )he Bonded Labou~ System (AblllJ!1on) Act 
which places the respgnsibillty □I) th.e .~t<,1(/l ~s in the PCR Act and the 
·pOAAc! sfiould·not be a:;,%;':"clanY mor11 to rem\)1n·m~re)y ,cm pa_per, 

The mo~thlr !Ind oiller pJeiiodical ~~lj~!l A9!!9 $?: h~g . . . . 
by the D1str.1ct Collectors, Ch1ef.Secretari_es, etc., ,;, .:, - ~h~D~."1~~-~, 0 - · ~ 

r;i: ,in the breach than in the observance should be held-regularly-;,,~ _ 
,. , officers hereafter and this and other aspects of the liberation ana 

(v) 

(vi) 

· . reheibilitation of bonded labourers should be made a specific item for the 
·evalu.atlon or !la9h of, these officers for the grant or denial of Social 
.Justice Clearance for Prnmotion. · 
Bandtiua Mazdoor, Bal Mazdoor evam Pravasi Mazdoor Nyay Adalals 
(BPm:J(:d .. [._s1bour, Child Labour ·& Migrant Labour Justice Tribunals) 
stiould ba eijliJIJli§he,cl, 
Chairperson, Members oL(he Natlonal and State Authorities referred to 
above and other Authorities, Commissions and other boaies for SCs, ' 
ST~, !3Cs, Minorities, Women, Safal Karmacharis and ariy other weaker 
section $hould be, iippointed not as at present but In keeping_ with the 
qualifications and qualities specified in the respective Acts · or in '"the 
Con§titution, or in Rules ther(!uncler and under' a· transparent procedure 
similar to that provided for the appointment of'Chairpe'rson ·and Members 
of.the National Human Rights Commission, mutatis mutandis. · 

Immoral Trnffiflling in Women - Rescye & Rehabilitation 

20.1 In Gaurav Jain's Case', the Supreme Court of India on 9th July, 1997 directed 
the Uniim of India !o constitute a committee to make an 'in depth study' of the 
problems relating ,lo prostitution, child prostitutes and children of prostitutes ard to 
evolve suitiible schemes for rescue and rehabilitation of the victill)_S of prostitution., 
The. court directed that the report should be circulated .to all th~ State Governments , 
elicltlng -lh(:ir· views -thereon. Thereafter; the Prime ,Minister· was· fo convene a 
conference. of,· all the Ministers dealing with women · and ·child,'· com/ider the 
recommendations and· tho responses,. evolve policies and' plans of action. A 
permanent committee of three Secretaries was directed' to be 'constituted, f.or 

. impiementatlon and continued monitoring of the implementation. Governrpent of 
India in ·,the Ministry of Human· Resource Development (Department of Women. and · 
.Child Development) had, accordingly, constituted a commiitee off Prostitution, Chilq · 
Prostitutes and 'Children of Prostitutes on 21'1 August, 1997, The Conimittee in it~· 

1 Gaurav Jain Vs Union of India, AIR 1997 SC 3021 

' 
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Report' h~s inter a/ia recommended certain Plan of Action2 to combat trafficking and 
commercial sexual exploitation o(women and children. Thesei'include action points 
on (i) Prevention, (ii) Trafficking, ,(iii) Awareness Generation and social mobilization, 
(iv) Health Care Services, (v) Education and Child Care,, (vi) Housing, Shelter and 
Civic Amenities, (vii) Economic Empowerment, (viii) Legal Reforms and Law 
Enforcement, (ix) Rescue and Rehabilitation, (x) Institutional Machinery and (xi) . 
~~cl~. . ' 

20.2 The Centre of Concern for Child Labour has identified certain child 
prostitution prone areas !n India as is indicated in Appendix ~IX, 

20.3 
(I} 

21. 

(ii) 
, ' 

(iii) 

(iv) 

(v) 

(i) 

(ii) 

(iii) 

(iv) 

The following suggestions are made: . 
The recommendations of the Secretary's Committee should siraigh\away 
be implemented without further loss of time. · ·• 
The process of complying witti the Supreme Court's directions should be 
completed without further loss of time: 
Since ihe present recommendations deal with the symptoms, it is 
necessary to go to· the root identifying the !30urces from which prostitutes 
and ,child prostitutes are recruited usually by force or by the operation of 
economic forces or traditional exploitative customs, like the Devadasi 
System (known by different names). , 
Since the bulk of prostitutes and child prostitutes recruited in all the 
above ways are from the Scheculed Castes, Scheduled Tribes, 
Backward Class artisans who have lost their occupation on account of 
being suddenly exposed without any preparation of support to unfair and 
hopelessly unequal competition from technologically and financially 
superior categories, thi_s root of the problem has to be tackled by 
.empowering these communities and these categories by ec9nomic 
development, economic protection educatio·nal development and other 
measures recommended earlier, failing which the release of some 
prostitutes and child prostitutes will result in either relapse of the same 
persons or substitution by other individuals who share the same 
miserable social and economic plight 
Child prostitutes and children of prostitutes should be admitted to the 
residential schools mentioned earlier for SC, ST and BC In the 25% 
quota meant for others. ' 

It is observed as follows: 
There is absolutely no room for difference of opinion that the socio
economic change, si~ce independence is far below par, potential and 
need. 
The pace of change is not. commensurate with financial outlays and 
expenses because on the one hand_ the schemes have not been drawn 
'up in consultation with the people and in accordance with the full 
requirements of-development in a ·comprehensive and integrated manner 
,and the people ar.e not asso'ciated with the implementation of the 
schemes. 
The pace of change is also not commensurate with the potential of the 
country. 
At the core of the failure is the refusal to see that the bulk of the people, 
not less than 75% belong to SCs, STs and BCs who also contribute 
almost all the physical labour in production and services and the fact that 
most of those occupying the commanding /leights of the economy, of 
governance, of administration, and of all institutions have their origin in 
the remaining 25% of the socieiy whose interests are either opposed to 

1 Sec the Report of the Committee on Prostitution, Child Prostitutes and Children of 
Prostitutes & Plan of Action published by Department of \\'omen & Child Development, 
Ministry of Human R~SL'\11'~~ Dcvclopm~nt, Govt.of India. l 998. 
~ ibiJ , ' -. 
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, . the interf!s\s ot ttM: fl,JII ec<?nqmlc ~nd edu_cational development pf the 
~; ·a,~ove ~iJlkiof,the_p_opulatio·n 'or-Who are indifferent 10· and oblivious to 
: t6eir plight_a[l_d'th~irint~rests. . . · ,,. · ' 

(v) ; '· There. has be'en· similar neglect of the Minorities most of wtiom pelcing to · , . • 
:: sc· or' sT'or Eic'•aiid ofwomen, llelcinging·to SC, ST,and BC·,md al§o ·· 
' ·otherwomeh'. ·.' 1 ·,:. '· i: ·:. . . . 

(vi) ' ':The yariou1i lrieasures"tif 'Coristitutional, amendment and:·creat)on pf 
institutions and ;>Yslems recommended by this . Commls~lon . am it 

,, ~egh:injng to reyerse this trend, sec~re !he economic liberation of the se, 
. 'ST and BC 'and"'c;>lher' popr;· ·and 'their. educational ·development, and 

enable the nation. to' bett~r· achieve Its pcitenllai: Delay or' .neglecl i.h. thjs 
regard will make ;i nearly unmanageable situation totally unman;;ige9bly 

'', ,and come i(l t~e .w.ay qf_the varicfus projects of·econciln/c \jfQwtll of th~ 
· .. couhtry being planned arid·_desiied: .'.' . · . 

::i ,·..-i:r 
.:,,1,. ;· -, ·: 

• .... [ ;_; 

iF. 

.: ,, . 

' ,. 

'' 

:_ .. ,• .---, .'i ., . ;l ~ ',·.4, 

f' '' •. :-:,} i -':•C.:., .. 

'' 
,,',, .. 

,, ~ . :,· .• •, •~ • I ] 

~ .1 . "!. ... .-;; - ~- • ', 
' ' 

·. \~-:~ 't-;~.1:• t· 

1,., 

. ' ' 
· .'' .v,'. , l, Hf · ~ ' 

'' ,.-~ :, ·. - ~- :. : ':.. . -
,I • ~- : :t "',• •,.~ • ; 

'. ~. • .• -! • 
. , __ . ',! ... •. 

,."!:.··1·• 

'' 

,. 
' ':' . 
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LIST OF ORGANISATIONSnNDMDUALS WHO $ENT REPRESENTATIONS TO THE COMMISSION 
-•· • ' r,~~ ~' •,.-. '\ ,•, ·~,•• ,., . .., . ., . , • ' 

~- !JRGANISA TIONS (Alphabetical Order) 

1: 

R-
7. 
'. 

f'e•.+~a-J<a,:13 .. a' f,E~rlo~ectinie, ThP.Prn~n~lc~: 3.1· ~khil Bharatiya Safai Mazdoor Congress, mP. I y m H: Jhi:irijtiunu: Rajasthan . 
A'a~idl'Eiach~d'A'ndolan, Rajkot 32. ' Aliii'wsiiaratiya Safai_ Mazdoo, Co~gres~. 

's'Rhir~nt .:- ~BulrH.~., p~~~l(!pm~~t Societr, Mumbai . 
. al]'l,!l.S _rpur, ,ar_ 43. Akhil Bharatiya Sahitya Parishad, New 
Adar~ Chetna Samiti, P,atna •. ,. • pelh0i ' .. • . • . . · . . . . 
~~~l~akta·. "Ra~sliacf, ' Pra'yag, . Uttar ~f . l\~hff Bnaratiya ·sarvdaliya Gorakshak 
p,fll,~~§fi~ ,,.,_.,,,. . ·. · .. f;lalia Abhian Samiti, Delhi , · 
)l.ahivakla Sangh, /\ligarh, U.P. 3~. Akhil Bharatiya Sewa Dai, Ahmedabad 
A\~~H!1!~ ~<!nav Jan C~!!t~a · Path 36, • Akhil Bharatiya Swatantra Sangram 

· R~~M}, ~!l~D~lhi . · Senani Avam Uttaradhakari Sangathan, 
Acfrbasr Maha~bha, Mrdnapore Raipur, M.P. 

· Adi-Dravidar Peravai, Tamil Nadu 37. Akbil Bharatiya Vishwakarma Parivar, 
~qir~mpattinan, Ryral Development. Ahmedabad , 
1§§!l.Cia!!i1n, 1tJ!!ri~~r. ~~- l,\khjl ~~artjya Vish""'.akarma Mahasabha 

'H· ~.9!~!!~ 'Gp~11n;. ~amaj §an.gatak (U.P.), Lucknow 
pofnfll'~!!e'l.naha[asht(a',"~agpW • 39. Akhil Rajasthan SC/ST/Other" Backward 

.12. Ajay Memor1·a1 ,-,haritab/e Trust' Bhopal Classes Officers' Joint Mahasangh, Sri 
13. i1fan'iisna' ,, laf'alyap •'pariiih~cC ., 'avi f3anganagar, Rajasthan 
'"· Mu'mBa(' :i.,,J .. ,.a., :' "··""·"', t'!, .. , 40. Al-Kabir Polytechnic, Jamshedpur 

1J, !l-~Mr\P 13h<Jf!'!! S.98~¥1 (tj!r~). ~~~~ne~ ~ 1 · §ll/ Bharat Confederation ~f Seniqf --~, g: ~~nil_ ~n~ra/ Hi~~~ M~hasab~a, New Citizens and Pensioners, Chennai 
, •·

0 ---~ "· 4~ All India Association For The 0ei,w·--- . , ,,:;: 1: 
' 16. . Akhii Bh'aratiya Adivasi'\ij~,,-,;. ;;;:2;ml!g: - Handicapped (Regd), Himachal Zone, 

.....___· New Delhi N~han , · 
~Al£h!! · Bf,arat!y~ ~aba ·sah_e~ pr. 43. _ All 1ndia Back~ard Muslim Morcha, New 

Amha~kar Sama1· Sudhar Samrt1, Bastr, - P~1h1 · , 
•. , 11:-~ .. -~ . · •, • • · • -· •· ·.- 44., Al/ 'India Ban1·ara Seva Sangh (AIBSS), Uttar Pr~desh · .. , • ,··- • "·'", •· . ,,. . . • . 
18. Akhll · Sh•vatly~ l3ab~ · ~i!h~~ f:!r· · lnd0re. · . . . 

-~ ~edkar sari:iijJ _S,udh<j( ~'1i/li_/1~B ~L~~~f ~~~Jar~ Sev9 S~ng~ (AIBSS), 
~-"'-nuc.__ ~ .. ,, ,, 

"''"-;,i:" - · :-'-:--Bhil Samaj, Rallam t@· All (ITTfra-i;;;~):;;'~v~"-~an~r (AIBSSj,: 
, 19, _A~hrl_ Bharau,- _ -- O'rlssa 

20 A
Dk,sht:

1
rctB, hMadhya ,Pradesr, ~- 4 z. ;i,11 India. sanjar<1 §!)~9 . §~n~h: 

. I , . aratrya Bhrastachar Unmu1a11 '" _...,,.d 
Avarn. S9maj . Sew9k Sangh; Unn11, Au,a,,~-- - ::_~l<lc:,~:;-il;-----~.;.. 
Himapr,a1 Pradesh ~§.' All India Boudha n.,~. ·- -- . __ "_'_"''.", 

21. Akhi! Bh~ratiy!! Dha~ Utpadak /<i~~!l 4~. All India Conf_ederation of Goous '"""" 
Mazdo·or Nagrlk Bachao Sam iii," Godia, . Owners' Associations, New Delhi 
Maharashtra · · · ·. · · 9p. All India Conf'lderation of Scheduled 

22. · Akhil Bharatiya Gwa(Sewa. Sansthan, Castes/Scheduled Tribes Organisations, 
l\'!ahaq~q. • . ' ' ' . ' .. • !,Jdaipur. 

23. _ l\khi! Ejharatiya Kayiisth Mahasabha, 51- All India Confederation of the Blind, Delhi 
Amroh, U.P. 52, All .India Denotified Nomadic Tribes and 

24. Akhil Bharatiya Ladhi Lollana Sindlli Special.· Backward Class Kranti Dal, 
panchayat, Mandsaur, Madhya Pradesh ,Murn.bai · · 

25. Akhil Bharatiya ME!ena Sangh·, Jaipur li;l, A.(I J_ndia Dhangar Samaj Ma~a.sangh, 
26. Akhil Bharatiya Pracharya Mahasabha, Nand~d , 

Baghpat,U.P. 54. All India Dr. Babasaheb Ambedkar 

_, 

27. Akhil Bharatiya Prajapati '(Kumbhkar) Advocates' Association, Mumbai 
Sangh, New Delhi 55. All India Equality Forum, Bikaner 

2~. · Akhil Bharatiya Rashtrawadi Hindu 56. All · India Federation of Sche.duled 
Manch, Patna · , · Castes/Tribes, Backwards and Minorities 

29. Akhil Bharatiya Rashtiiya Brahmin Employees Welfare Associations 
Maha~~gh, !Jrmao , , . ' ,. ' (SCEWASTAMB), New Delhi 

30. Akhil Bharatiya Rashtriya Congress Alap 
Sankyak PraJ<osht, Lakheri, Rajasthan 

1425 



57. ,All India Federation cif State 
Civil/Administrative Service Associations, 
Kolkata 

58. All India Freedom _Fighters' Successor's 
Association, Namakkal, Tamil Nadu 

59. All India Islamic Foundation_, Chennai 
60. All India Muslim Educational Co

ordination Committee, Bangalore 
61. All India Poor People Munnetra 

Kazhagam, Madurai 
62. · All India Prayer and Appeal Fellowship, 

Kakinada, Andhra Pradesh 
6l. All India Research Institute of Indian 

Medicine, Nagpur 
64. All India Samata Sainik Dal, Nagpur 
65. All India SC and ST Railway Employees 

Association, Yamuna Nagar; Haryana 
66. All India Scheduled easies Yuvjan Samaj 

(Regd), Delhi 
67. All India Scheduled Castes Yuvjan Samaj 

(Regd), 'Delhi . ·. 
68. All India Scheduled Castes, Scheduled 

."'Tribes and Buddhists L.I.C. Employees' 
Welfare Associatlon, · ·· Parbhani, 
Maharashtra 

69. All India Scheduled Castes, Scheduled 
Tribes. and Buddhists L.I.C. Employees' 
Welfare Association, Calcutta 

70.· All India Sernces Pensioners' Cell, 
Guwahati · 

71. All India Soofi Academy, Hyderabad 
72. All India Tax Payers Association, New 

Delhi 
73. All India Telecom Employees Union, 

Parbhani, Maharashtra 
74. All Orissa Brahmana Mahasava, 

Nayagam, Orissa -~-
75. All Sonawal Kachai'l'Jatiya parisad, 

Dibrugarti · 
76. Amar Shaheed Hemu- Kalani Yadgar 

Mandal, Mumbai '· . 
77,--,c:-Ar'11,m1jcevi P"oilf Sreeramulu Smara~a 
- -- Cornmittee, Karimnagar, Andhra Pradesh 
78. , 'Andhra Pradesh Backward Classes 

Welfare'Association, Hyderabad 
79. Andhra Pradesh . Buddhist Trust, 

fiyderabad 
8~.. Anterrashtriya Sansadiya Adhyayan 

Sansthan, Patna ,. . 
81. . Antrarashtriya · Krishi-Gau Pariyavaran 

Sanrakshan Parishad, New Delhi. 
132. . Antr;ish_triya Abhimanyu Vichaar Manch, 

1 Patria·, · ·· ' · 
83. , Antyoday _Chalw,al,Haigarh , 
84: Aruma·ndaliya Nagrik Manch, Sahibganj, 

Bipar ; · 
85. ' . Ahusuchit Jati-Jan Jati Karamchari, 

, Sangh Bihar, Patna . 
86'. Anusuchut Jati.Jan Jati Sangath"ano Ka 

.Akhil Bharatiya Parisangh, Uttar Kashi 
1
, •I I 

1426 

88. 

89. 
90. 

91. 
92. 

93, 
94. 
95. 

. ' . 
96. 

Appellate Tribunal for Forfeited Property, 
Ministry of Finance, New Delhi. 
'Arakshan Sania\:iU Abhiyan (sanyukata 
Manch) Manch, New Delhi 
A~ak Sangh Uttar Pradesh, Lucknow 
Arsha Bharath Bhahujana 
Bhodhavalkararia Grama Vikasana 
Samithy,_Waynad, Kerala _ 
Arunthatl)iyar Sang ham, Mum9ai · 
Arunthathiyar Thalamai Eyakkam, 
Mumbai 
Arya Samaj ~irfa Lines_, Delhi · . 
Arya Samaj lndri, Kamal, Harya11a 
Ashok Magasavargya Sahakari iha 
Nirrnan Sansthan, Parbanhi:Maharashtra 
Association · far 'Promotion Sustainabie 
Development Haryana, Hisar, Haryana 

97. Association of lridian°Minorities, Delhi 
98._ .. fssociation 9f Managements of Hindu 

·· Eilucatiorial Institutions, Tamil Nadu 
Association of Medical Consultants 

'"'' · ' · · (Mumt\ai), Mumbai 
100. Association of S~nior Citizen's 

99. 

101. 
102. 
103,-

Organisations of Pune (ASCOP), Pune 
B & L Foundation of lndi!!, Ran~hi 
Baba Ramdev Mandir Trust, Bikaner 
Bal;Ja Saheb Bhim Rao Ambedkar Dalli 
Seva Samiti, Koraput, Orissa=---

104. Baba Saheb---Br7·Bhim"Ran "Ainbedkar 
---c~an~n. Patna · 

105. Backward and Mast Backward Class 
Association, Chennai • 

106. Backward Classes and Other Classes 
Joint Action Committee, Srikakulam, 
"Ahdhra Pradesh '' 

-107. Bahna Samaj Kalyan Mandal, NagJ!Ur--
108. Bahujal} Hitaya Nayalay(len Karifmachari 

Mahasang, ·Hingali ;'Maharashtra 
109. . Bahujan··sa~?i Par\Y,. Saharanpur 
110. Baiswara Adhivakta Sangh, Rai Bareilly. 
111: Baitulmal Tamilnadu, Chennai 
112. Balaji Exim, Mumbai 
) 13. . Bangiya Sabitri Sa,mity, Kalkata .. 
11_4. ·. · Bangiya Yadav Mahasabha, .Kolkata 

·115. Banjara Kanti Dal, Mumbai·•. 
116.', !3ar. AssociatiQn Sikanderabad, (Regd), 

U.P. 
1,17.- Bar Asspciatian, Ha~npur, U.P. 
118. Barabazar Library, Kalkata 

· 119,- o Basant Lok Jagriti, 'Association ,(Regd), 
New Delhi , , • .. , .- , - c -

120 .. Bedi~para ambedkar Missie;~; Kalkata 
121-. Belgaum Diocesan Catholic Association, 
' , .. ·' Hubli, Karn.ataka : i ., 

122. . Bhagwan · Mahaveer ·.Ahimsa Prachar" 
Sangh, Chennai_-_, - .. , .. 

123. Bhar,at ,Akem, Rashtriy~ 'Sansthan: 
Jabalpur _. 

1'24. · .. 'Bharat.Awareness Foruni, Atlanta) USA 
' "t 

i 
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·.125. Bharat Raina.Dr. Baba.Sai,eb Ambedkar 
'Dalit Mitra!- Samiti Maharashtra Rajya, • 

.. _.:fUl}8-~, . .-~r:;\·1:, ,.,-'·.:,.~~rt·~' C -
126. Bharatl)¥eya Re11.Jri.cte~perpQ9ratic Party 

.-•: ·.·(BRDP),Irivf!nclrum • ·•,··<,•;,. ; .. 
127. Bharatiya .,P.~pre_ssed .i;:_!a~s League, 

:-24, ·Parg.i!)aS, 'Me.st ~ngal .. ·, 2, 
, , 1;i8,. ,,Bharatiy~.,~i3n~i:i Party !3,ud~l1ijlvi Manch 

Bihar Pradesh, Pa!n.a,, .. ,,. . . :. 
", .12~. . ~haratir,\,, Mj3nikp~n .. f.ani.ka: :>8maj 

· Sarguja, ~.ijpur. .. ,, ,.,,,. · 
, .,130.- . B!Jaratiy/jl_ Matdat~'Manc!J', B_a_rjda . 
. - 131. "Bharatiya '"· Rashtriya' 'Aaivasi Vikas 

S h N 
' 't:J ·, 

anst I!_, , agpur. - ,· , 1 •. ,.•• ,,,,.· 

132. Bharatiya;Sa'n~kriti s~~sa·d, Kglkat~,- ,. · 
133. , Bharatiyil'.Saiwabhaumik Party, Sitapur 
134·. _- .Bharatiya'.Sh

0

ikshan Manaai.Assam· State 
• • • t '•. • , '•' • ~ • •• • • '· I' • , , l . 

·. 135. 
136, 

-, . '137_ 

-138. 
' ;· '1'39_ 
. 14q. 

Umt, Gu~ahat_1 •, . , .. ,, . 
1 
•• , , , • • 

Bharatiya.Sliiksnan· Miuidal,:Tamil Nadu 
Bhlilratiya: I . ·,siii~s~,a~ •• -(, M_a_n~al, 
,Visakhap,i:itnam :., . \·. ,,.f ., .,, , 
Bliaratiya Siridhu Sabha; Dabra 

r B!iar~ya ,s.ir,qfiu S~bhal Y~?odaf~;-,. 
Bhartia.Vidhan Shean SamItI, Jalandhar 
Bh<!lakya '{imuklj3 ~ati:Jama,ii Sama~vya 
S
-,,.

1
,.p •~l· •. , ·,1l I,•••<·,, 

am1, u.n~. · .. ,..: 

.
,_14.1, Bhubaneswar' Citizens°-

1ana' ·consumers 
'Association', 'Bhull~nesWar" .,. . . '• 

' , ,, • ; 1-· ~ .. • -~' 

• 14~:,1':,~~h~~r:'~:.1-8,.rj ,9a~m-~la,~.,~~i-~~ha ?~[!Jill, 
• •.,•· ,,•,,.l . 

- _ 143, Biha,r.P.r11<:l(l.st).Ja~/l!a □~!:(United), P.:,tna. 
.-, 144. Bih1!f · :}~ajya· '' r,,~~hiyi: ')3ami;n:elan, · 

I ·1 l ,I Nat8nda·•sih8t ·.··-' I It•~·,.,,) • 

. 145.. :Birsa '.,;'1Edu&iiio~11 I:·,,· and; '• Social. 
bevel(!tmieni:'rrust," Jam_s~ectpur ,: . 

146. Birsa Public School; Dhiuibad · • 
• 

0

147. '·'Biswanath Clubi"Jagatsinghpur, Orissa 
• I , • •·II • • -, 

148 .. -Block,Tughlakabad:Congress Committee 
'· ., -1 <Ii: 'siliferplf,' New o°ilihi'I' :- ''': :_ :<. 

· . 1~9, . Bointi\iy'Naturiil'History:Society, Mumbai 
150. Brahm'an'a Seva Sanghain!'Kakinada 

,, 151". -· Brahniana Sewa Sanga/n,''G'andhinagar° ' 
·152. · Brahmin Baniya Araalishan Morcha, 

R'oorkee · .. •:' 1'·· .' •_c, ·: 1·:,:~ ., ·::~ • 

153·:·. •· Bra'shfacfiar'-' Viiodhi-' Vy::ispith, Thane; 
-; . ·Maharashtra ~i h ·: 1 ,., ·;i • .', .. :: .~ · .• 

• ' •• ' • •- • ' jl • •~• C '; < r ' ,' ' • 

·' · 154·. · Breastfeeding,· Promotion Network· of-
. India -Delhi ,.,, ., " .:· t.- ;· · . 

155.' I• Budd
0

ha', MahJn·' Eaucaiicinal1 and. :Trust, 
'· ,,, ··Erode •Tamil Nadli'··~v-.' ,, ,'._, ,: ,; 

156. ·. Catholic :O.ssociation· of' Satna, ·Satna, 
MI?~ ' 1, j. '. • 1 ,· .\_., .,:• :,. ··l ·· .:,_1..1i.11·1. •. _, 

157. ,·: ,Ce,ntral ::fi.dniinisfrali~~~:TribliniJI (CAT), 
Principal ~ench,' New•Delhi',? 

158. ; •Central i for°· :consumer· Edo·calion · 'and 
Environment' Protection) Mysore 

·159°.' Centre for Communication Studies;Puile 
160. Centre·: for.• 1Federal ::studies, Jamia 

· .. · ···Hamdard ,-NeWDelh(: •, .. ,: ·· 
. 161. Centre F~r Peac1nind Progress, Kolkata 

.I. • ,,••,,' , ::,i{,J -~.··~•r,~· r,;1~r::. ;1~),-.. ' 

162.· . Centre for Research in , Rural and 
,Industrial Deveii:Jpment, . . (CRRID), 
·cii"ndigam · 

163. ·Centre. for ,Social _.Reconstruction arid 
• Development, Vacjodra - .. . . . 

164. Centre for Water Poficy, Delhi · 
",. 165. Chakma Autonomous District· Council, 
'. . ,,. Kamalanagar:·Mizo,:ar'n 
, . 166. _ Chamba Welfare Association, Chamba 

·· '.1°67. : Charan Pragaii Mandal, Ahmedabad 
168'. . Charitra Nimian, Patna 

'··f69. · Ctihattisgarh· Nish'ad. (Kewal) Samaj, 
. ' Bhilai, Madhya Prade·sh ' 

··1~6. ·. Chhatlisgarh· Satnami Jah Kalyan 
.. -· . Parish_ad,.Bilaspur, M.P. . 

c·.·.-,171:,. :;ChJ'lattisgarh Vidr,an Sabha, Raipur 
172. Chhattisgarh Wildlife Society,-Raipur 

i• -~:73.. · .. Chief Commissioner for Persons, with 
' .,,., ·. ":., Disabili\ies, !-,linistry of Social Justice ·and 

, .. '· :E~poweffi]ent, Naida , , 
.
1 

174 .. · Chittorgarh Marble l,aghu Ud}'.og 
· '·.· '• ," Sansthari, Chittorgarh _ . 
, ))'.5. __ Christian .Cominyn,ity Welfare Council of 
.rlu, . ,_·•.India, Jamshedpur .. , . 

1713_:, •. qitizeris•·: Allial'lC!! For '. Qemocratic 

0.,. .. . , Reforms, New'Del_hi , . . • 
•· 177'.· Citizens' Commission for National Issues. 

:;·;··· l New.Delhi .,, . . . '' 

178. : · Citizens' Forum, Hubli 
.- 17!f' 'College" for· leadership and Human . 

,,:- ,-, _. ,Resour9~_Developm~nt, Mangalore,., . 
: _180.. Common Cause, New Delhi , . 
.-·,1st:" Commonwealth'-Human Rights .Initiative, . 

N D lh. l , ' • 
,:, . , , . ew e. I . , , ; ' 

182. ·. Confederation of ;Other Backward 
'Classes, scisT an'd Minorities of West 

'"· : . Bengal, Kolkata ' .. 
183. · Consumer - .. Protection. · Association, 

• •• 1' , •• ·Sabarka'ntha,' Gujarat • 
184. Consumer Protection Council and Human 

'. . ' . '• Rights of India: Chennai . ' . 
'':·lss: ·' Coorg National Council [Kodagu Rajya 
·'··. ,,;, ·'•·Mukthi·Morcha (KRMM)]. Coorg · 
' ''.18.6.- ·. ·Coorg. \ioters' Association,·Mercara 

187. Council of Nokinas: Garo Hills .District, 
..::Tura,'Meghalaya : . · . 

: 188. Dalit· · Christian Libe°raticin Mov.ement. 
,· ',Chennai · ,.' .. 

189. Dali! Joint· Action . Ccir'nmittee-Save, 
Pancliaina [.arid Movement, Chennai 

t;,;,·190) Dali! Lekhak Sangh, Delhi 
_ 191. Dalit Muslim Fro,nt, Patna 
.-.,.: 192. , Dali! People, Front, Arakkonam\ . ' .. 
. 193. Dali! Sena, Sirohi District · · · . 

194 .. ·•□alit Thinkers Forum, 1/ijayawada ·· · 
_-- : 195. . Dali th ' C~ristian Young • • Wing · of 
·•,: ·,., , •Scheduled -Castes- (Dalith) · .Christian 

· Association, Thiiuvananlhapuram, Kerala 
·196. Deepak ; Dhanak . Sudhar Sabha: 

Ferozpur, Punjab 



197. · beihi Naitik Nagrik Parishad, Delhi. 
198: Delhi Pradesh Sindhi Sam'aj .(Regaj, 

Delhi 
199. Delhi Rajya Vyapar San~athari, 

Connaught Place, ,New Deihl 
200. Democratic Forurii,Patna . 
201. Dena iiarik sc1st10Bt Employees 

Welfare Councli; Koikatii 
202. be-noii_/ied arid Nom~di~ Trib<1is :~lgiit~ 

Action G,roup (ON & NT~G), Muitillai 
203, Deprived Classes 9ii-orilination Pariishad 

Orissa;Bhubaneswar · 
204. ,Desai Pathukappu K<1zhag<11l), Che.~rial 
205. Deshbhakt Krantikari Azad Hind· Selia: 

Maharajganj, Uttat Praciesi\ · 
20s: · . oeshratna Dt; Ra]encira Prasaci. §ewa 

· · Samiti; Lucknow 1
201.' Developmerii Association df liie BIIAfl, . 

Nalgorida Disii,; Aiidiira Praiiesi1 . 
. 200. Dhobl Samaj Mahasan9ii1 Manciiila 
. 209. Dislrici Bfahmlri Feiieraiiori1 Baiangir: 

·Orissa . 
210'.' District Council Affairs bepartfilenl, 

Gove"!lmeht of Meg_ h11laya; Shlilliiig. · 
' 2'11. Do~a:r Hima Mylliem, ~hill?r!I.. . 
. 212. · Dorbar of the Rul@rn of Khasi siat@s, Ka 

Dorbar Ki Nongsynshar Ki Hiffia Kliasi, 
Shillong. , · • 

213. or. Ambedkat samaj Kalyan sanglhari, 
NewDelhi ' · 

214. Dr. B.R.·Ambedkar Viciiar Manch,,Dellii . 
215. Dr. iiabastth_eb Ambedkai Mission; 

Nagpur · 
216. Dr. BabaSaheb Ambedkar National 

Assoclation of-Engineers, Nagpur 
217. Dr. Bhimrao Ambedkar Anusuchll Jatl 

Parishad,.Assam · · · 
218. Dr. Surat ~irigh and. Associates, New 

Delhi. .• . . . 
219. · Oum Du!", N9nglhy111mal, ~hillong : 
220. Eclectic Soci.opolitlcal Thlnktank, Mysore 
221. Eka Matha Sabha, Thiruvananthapuram· 
222. Eklavya Aadivasi Yuva Sanstha, Dhula 

District, Maharashtra · ' 
223. Ekta M<!nch, Raigarh, Chhatisgarh 
224. Ekta Parishad M.P., Bhopal . 
225. Electronic and Press' Media Association, 

Panipat · · 
226. · Elgar Pratishthan, Chandrapur 
227: · . Employees (Audit) Association AG (Audit)· 

UP, Alla_habad , 
228. · Environment and Human Rights Law 

. Initiative (EHRLI), New Delhi . 
229. .Equality of All Before Law, Mumbai· 
230. · ESIC Scheduled -Castes/Scheduled 

, .. · _ -Tribes Employees' Welfare Association,: 
Ahmedabad ·• 

231. · Ex-Servicemen. Association Garur,' _ 
. Almora., · 

• • '·_ ~ , ,II 

232. Farmers Developme9.t, •. Agency,_ 
. .. Chikballapur City, Kamalaka: ·. . . , 

233. · l'ederalion for Upliftment of Depressed 
: Classes; Sebilncierai>aff · . . . 

234. . Federation )or Welfl:ire ilnd Rights of 
Mumbai Tamils, Mumbai 

235. Federation ·of the Indian Backward Class 
College Teachers Association, .. 

' f,lurangabad . . 
2sij: Forum for a . Better Democratic 

.A.iieinaiive: MLiini'iai · : • •· 
237. Forum for Empowemienl BHiie People: 

Puna . · 
2sa, FBiUffi For equality; Madras 
23§: F6rllffi For Justice, Mumbai , . 
246: · _Fo'rum For Righi to Work, Hyderabad . · 
241. Forum of Minority · Institutions · and 

Associations, Chennai 
Forum of Senior Citizen, Kolkata 
Forum of Voters, New Delhi 
Foundation for Ecological Security; NeW 
Beini · 

:i-45:· . FoLinaaliori for iridd-fllri<ic sii.idies, NeW , 
.. beliii . i · 

· 2~6. Freedom Fighters Thy~gigal Association, 
Tamil NadU · . . 

· 247. Gadnla Lahar ·vuva · Chetak Samiti, 
Bikaner, Rajasthan , · . . · . 

248. Gailhia Lehar Yuva Chetak Samiti, Hisar, 
Haryana · , · · 

249: 'Gandhi.Forum, f:lyderabad . . 
250. Gandhinagar Shaher Jagrut Nagrik 

Parishad,-Gandhinagar, Gujarat , . , · 
251. Gau Sewa Ayog'I (G,ujarat Stale), 

. 'Gandhinagar · 
252, Gayalri Paribar Development i:rust, 

Ganjam, Orissa. : . 
263. GayatriVldyapeeth, Shanlikunj, Haridwar 
254. Gene Campaign, New Delhi 
256. , .. Giants International, Muradabad · ' 
258. Global Empl_oyees Welfare Associ!ltion,. 

. Bhllai . . 
251. Goa Su-raj Party, Goa . . , . 
258, Gop!anl Charitable ·Trust, ~iimedabad 
-259. Government of·Haryana, Chandigarh 
280. ·Government Pensioners' Association, 

Assam, Guwahatl ··: ·. 
-261. ,Gram Panchayat, Pilkha, Almor.ilJ · 
262. Gram Swaraj Education Centre, Rajkot, 

Gujarat . · . , . • · : 
263. Gram Vikas Sabha, Sldhbari, Kangra 
264. · ·Gram Vikas _Samiti; Mohammedpur; Distt: 

Siwan; Bihar 1 , • 

. · 265. Greater Shillong Non-Tribal Welfare Co
ordination. committee; Shillong 

266. Glirmal -Mission, 'Surdwara · Sn Guru 
Singh Sabha, ,Lucknow 

267. Guru Gobind : Singh Foundation, 
Chandigarh · ' 

268. Gyan Prachar Kendra, Bikaner - . ~ . . 

/ 



269. 
270. 

Haryana Samaj Sewa Kendra, Ambala 
Himachal Pradesh Krishi Vishva 
Vidyalaya, Kangra, H.P. 

271. Himalaya Consortium for · Himalayan 
Conservation, New Delhi 

272. Himalayan Institute of Needs, 
Pithoragarh, Uttaranchal . 

273. Hindu .Mi_tra Manda! Regd., Nagpur 
27 4." Hindu Refugee Foundation, 24, 

275. 
276. 
277. 
278. 

Parganas, West Bengal 
Hindu Swabhiman' Pratishthan, Pune 
Hindu Writers' F.orum, New Delhi 
Hindustan lnq'alab Parfy:•Aligarh 
Hmar ·People's Convention General 
Headquarters Sakawrdai, Mizoram 

-279. Human Rights Foundation of India, New 
Delhi . . 

280. Hyderabad ·and Ranga. Reddy Districts 
General, Social Welfare Association, 

'Ranga Reddy District, A.P. 
281. 

'282.' 

283. 
284. 

India Citizens Forum, Pala, Kerala 
India Country Office:. of UNICEF, Mew 
Delhi '· 
India Watch Foundation, Mumbai 
Indian ' Academy of Social Sciences, 
Kamataka Centre, Bangalore. · 

285. ·' Indian Association·,- Kolkata~ 
286. Indian Council of Acupressure Yoga 

International Acupressure · Pa[ishad, 
Gopalganj, Bihar : 

287. lnd_ian Forest Service Association, New 
Delhi', . , 

288. Indian Institute of Public Administration, 
Ahmedabad 

289. Indian Liberal Group, Mumbai 
290. Indian Muslim Congress, Delhi 
291. '· Indian Muslim Rights and Reservation 

· Movement (IMRRM), Warangal 
292. Indian National Christian league, Chennai 
293. Indian Rationalist Association, Kottayam 
294·. lndia'n Scheduled Castes Tribes Council, 

295. 
296: 
297. 

Kolkata . · ,- . 
Indian Social Institute, New Delhi 
Indian Union Muslim League, Mumbai 
Institute of , Agricultural· Marketing, 
Manage_ment · & Ad~inistration, 

· Hyderabad· 
298. Institute of ·•Management Studies, 

Ghaziabad . 
299. Institute ofPublic Auditors of lndfa, New 

Delhi ' . 
300. Intellectual Society of Swadhiri Bharat · , 
301.· International Blue-Cross· Organisation, 

Lucknow ' · . · . . . . 
· 302. · International Centre'for Entrepreneurship 

and Career . · Development" (ICECD}, 
Ahmedabad 

303. 

304. 
305, 

306. 

307. 
308 .. 
309, 
310.' 
311.. 

· 312. 
313. 

314. 

316. 

International Human Rights Prott,ction 
Council (Regd), Jammu, Jammu and 
Kashmir , 
International Sindhi Forum', Mumbai , 
Islamic ' Jamaath · of . Parangipettai, 
Cuddalore,. Tamil Nadu ' 
J&K Lok Sewa Samaj, Doda District, · 
Jammu and'Kashmir- • 
J.C. Seth and Company, New Delhi 
Jagruk Nagrik Mancil, Bhopal 
JAC,RUTI, Mumbai 
Jag.urat Nagrik Parishad, Gandhinagar 
Jaisalme_r' Mahila Bal Kalyan Samiti, 

· Jaisalmer . 
Jan Jagran Mancll,-Fatehpur, U.P. 

' ·Janpad Bar Association Sant Kabir 
Nagar, U.P. · 

· Jharkhandis Organisation for Human 
Rights (JOHAR), Jharkhand 
Jodhpur Hospital & Research Centre Pvt. 
Ltd., Jodhpur, Rajasthan 

' 317 .. : 
: 318. 

Jou·malisi Council of India, New Delhi 
Justice and Peace Commission, Mumbai 
Ka Synjuk Ki Rangbah Shhong- (Sor & 

· Khapsor), Shillong 
319. 

· 320. 

321, 

'322. 

323. 

324. 

325. 

326. 

327. 

. 328. 

329. 

' 330. 

·331. 
332. 

333. 

334. 

Katiar Sam'aj Sangh (Maharashtra 
Rajya), Nasik 
Kalpavriksh Environmental Action Group, 
Pune · 
Kannada Development Authority, 
Bangalore 
Kanocini Jagrook Avam Satiayata 
Sangathari U.P., Lucknow 
Karbi Anglcing-North Cachar ' Hills 
Auionomous State Demand Committee 
(KANCHASDCOM), Diphu, Assam 
Kamataka Badavara Party (K.B.P.), 
'Bellary 
Kamataka Public Service Commi~ion, 
Bangalore . 
Ke'rala Dali! Federation State Committee, 
Kallam 
'Kerala' '"Desiya 
Thiruvananthapuram. 
Kerala·· ,Legislative 

Federation, 

Assembly, 
. Thiruvananthapuram 
· Kerala Pu'layam )'.outh_ Movement 
(K.P:Y.M.), Ernakulam Distt,.Kerala , • 
Khammam District Consumers Care 
Society, Khammam, A.P. · · 
Kodagu Prajavedike, Kodagu. 
Kottayam Social" Action Council, 
Kottayam, Kerala 
Krantikari 

I 
Adivasi Vikas Parishad, 

Jabalpur 
Krishnagiri Kurumans S.T. Nala Sangam, 
Krishnagiri,Tamil Nadu · 

01
About 6,700 memoranda received. 
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335. 

336. 
337. 
338. 

339, 

340. 
341. 

342. 
343. 

344. 
345. 

346. 
347. 
348, 
349. 

350, 
351. -
352. 

353. · 

354. 
355. 

356. 
-357_ 

358. 

359. 

360,- , 

361. 
362. 
363. 
364. 

365: 

366. 
367. 

.368. 

369, 

370. 

371. 
372. 

Kshatriya Kshema Sabha, 
Thiruvananthap·uram • 
Kudremukh Wildlife Foundation, Udupi 
Kushawaha Mahasabha, Lucknow 
L.I.C. Ex-Servicemen Employees' 
Association, Vellore . _ 
L.I.C. Scheduled Castes/Scheduled 
Tribes Employees' Welfare Association 
Vellore, Tamil Nadu 
Ladies' International Club, Bhagalpur 
Lai Autonomous District Council, 
Lawngtlai, Mizoram. 

'Langat Singh College, Muzaffarpur 
League in Friendship Endeavour, 
Itanagar 
Legal Aid Co-operation centre, Kolkata 
Linguistic Minorities' Guild, Bularid Shahr, 
U.P. . 
Lok Cheta~a Samiti, Varanasi 
Lok Salta, _Hyderabad, Andhra pradesh 
Lok Shikshak, Jaipur, Rajasthan · 
M.K.N. Madhurasa, Khadir MohideenGirls 
Hr. Sec. School Campus, Adirampattinam 
M.P: Gau Sewa Ayog, Bhopal, M.P. 
M.P. Sindhu Bhawan Trust, Bhopal, M.p. 
M.P. Welfare Association for the Blind, 

_ Indore, Madh.ya Pradesh 
Madras · High Court Advocates 
Association, Chennai 
Magadh Shikshan Shansthan, Gaya 
Magasabarya Karamchari Samanvya 
Samiti, Dist! Parbhani, Maharashtra 
Mahaqharath Mahajan Sabha, Chennai 
Mahangar Chitransh Samanvya Samiti, 
Gorakhpur 

· Maharajganj Sports Association, Siwan, 
Bihar 
Maharashtra Litigants· Association, 
Mumbai 
Maharashtra Rajya. □hangar- Sa'maj 
Mahasangh, Thane · 
Maharashtriya Charmkar Sangh, Mumbai 
Mahasindhu Ambedkar Mission, Mumbai 
Mahila Utkarsli .S?miti, Kanpur 
Mahratta .Chamber of Commerce, 
Industries and.Agriculture, Pune 
Manav Kalyan Avam Vikas Sansthan, 
Hatras · . , . • 
Manavta Manch, Chittorgarh, Rajasthan 
Mara Autonomous District Council, Siaha, 
Mizoram 
Mara Students' Organisation General 
Headquarters, Siaha, Mizoram 
Mara Thyutlia Py Headquarters, siaha, 
Mizoram 
Maraland · Democratic ,Front (MDF) 
General Headquarters, Siaha, Mizoram 
Marwari Mahila Samiti, Bolangir, Orissa 
Ministry of Social • Justice and 
Empowerment, New -□elhi 
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373. 
374. 
375. 

376. 

377. 

. 378. 
379. 

380. 

381. 
382. 

383. 

384. 

385: 

386. 

387-. 

388. 

389. 
390. 

391. 

392. 
393. 

394. 

395 .• 

396. 
397. 

398. 

399. 
400.' 

• 401. 

402. 

403. 

404. 

405. 

Minorities Council, New Delhi 
Moral Education Foundation: New Delhi 
Movement for Peop·l~s Righ.ts, 
Ahmadabad· 
Movement For Regeneration of India, 
Chennai 
MOVEMENT, Social and Non-
Governmental Organisation, Kolkata 
MUBAHISA, New Delhi. 
Mukteswar Axiomatic ·: Organisation, 
Cuttack · · 
Mumbai Freedom Fighters' Sabha, 
Mumbai _ 
Muslim Action Committee, Hazaritia-gh 
M~slim Orphanage Committee, 
Tirunelveli 
Mysore City and District Freedom 

· Fighters' association, Mysore 
N.E.F.A. Indigenous Human Rights 
. Organisation ltana·gar . 
N.M. Senior Secondary Sctibol and 

-College, Hainirpur, Hirriachal Pradesh 
Nagar Sudhar Parishaq; _ Hamirpur, 
Himachal Pradesh , , . , .. 
Nagarsekar's Laxmi Hospital & Clinic, . 
Mumbai 
Nagpur Shahar Yuwak Social Sanghtan, 
Nagpur ·· 
Nagrik Chetna Manch, Pune. 
National Alliance For the Fundamental 
Right to Education (NAFR.E), New Delhi 
National Amnesty and, Redemption 
Organisation (lntematiqnal) Trust, New 
Delhi . 
National Blind Youth Association, Delhi 
National Democratic Voters Forum, New 
Delhi 
National Disabled, Rights_ Association, 
Indore 
National Federation for c'onstitutioiial and 
Human Rights ,Scheduled ca·stes, -
Ludhiana 
National" Federation of the. Blind, Indore 
National Forum of Anglo-lnpian 

: Association, 'Nagpur 
National Forum of Dali! Employees' 
Associations, .Kolkata 
National Gandhi Forum, Jodhpur 
National Hurr,an Rights Council, Thiss_ur 
National Integrated Dali! . forurri, 
Pondich·erry 
National Law School of India University, 
Bangalaore 
National Liberal Pljrty, J.P. Nagar, Uttar 
Pradesh ' 
National Non-Reservation Communities· 
Front, Thiruvananthapuram 
National Organisation for Consumer 
Education & Consumer and Research, 
(NOCER-lndia) Payam·, Kerala 

. r 
I 



406. National Struggle Group of India, Buland 
Shahr, U.P. 

407. Navyuga Trust, Mehsana _ 
408. · Nayayik Kranti . Dal, Khagaria Distict, 

Bihar 
409. Netaji Yuvak Sangh, Jajpur, Orissa 
410. Nirbhayan_anda Sanskrutika Sangha, 

Jajpur, Orissa 
411. Nomadic and Denotifled Tribes 

Communities Mahasangh,-Ahmedabad 
412. Northern ln_ciia Manufacturers 

Association, New Delhi 
413. · Organisation of Muslim 'educational 

Institutions and Associations . of 
Tamilnadu (OMEIAT), Chennai . · 

414. Orissa Dalit-Shoshit Vikash 'i=iarishad, 
Bolangir, Orissa · 

415. Orissa Ex-MLA's Council, Bhubaneswar. 
4.16. Orissa Scheduled Castes/Scheduled 

Tribes Officers' · Welfare : Council, 
, Bhubaneswar · 
417. Paite Students· Union (Siamsin Pawlpi), 

Aizawl, Mizoram 
418. Panchayat Samiti.Bhadra, Hanumangarh .. 

Rajasthan · 
419. Panel for Legal and Education~! Aid 

(PLEA), Chennai . · 
420. P,ifnun Kashmir fylovement (PKM), . 

Jammu 
421. Paraesh Ravi -Dass Naujwan Santokh 

. ~abha, Jalandhar ; ' 
422. Parivartan Academy, Parbhani, 

Maharashtra ·, .. 
423. Pariyavaran Se:,vak Dal 
424. Parvatiya_ Anusuchit Jati . Jan Jati 

Pichhada, Jati Avam Alapsa_nkyak 
Sanyukta 'Kalyan Sar,iiti, Pauri Garhwal 

425. Parvatiya Jana Adhikar Manch, Dehradun 
426. Paschimbanga Rajya Bhumijibi Sangha, 

Murshidabad, West: Bengal 
427. Pensioners Association,'Chennai 
428. People First, New Delhi 
429. Pichhada Varg Y,kas Pari~had, Uttar 

Pradesh Jal Nigam, Lucknow -
4?0. Planning Comr,,ission Gfficers' 

Association, New Delhi 
431. Planning Commission SC/ST. and 

Backward Classes Employees 'Welfare • 
Association, New Delhi . 

432. Political Research Institute for Mass 
Education(P.R.I.M'.E.), Thiruvananthapur, 
Kerala 

433. Political Science Association of Kera la, 
·, Kottayam · 

,434. Prabhat Sewa San~han, Lucknow 
435. · Pradeshik Kharwar Sabha Uttar Pradesh, 

Lucknow 
436. Pragna Bharati, Andhra Pradesh, 

Hyderabad 
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437. 

438. 

439. 

440. 

441. 

442. 
443. 

444. 

445. 

446. 

447. 

448. 

449. 
· 450. 

451. 

452. 
453. 
454. 
455. 

456. 
457. 

458. 
459. 

460. 
461. 

•462. 

'463. 

464. 
465. 

466. 

467. 
468. 
469. 

,470. 

Prantiya Adivasi . Gowari Samaj 
Sangathan, Chindawara, M0 P. 
Pratik Sevabhavi Sanstha, Parbhani, 
Maharashtra · 
Primary Avam Junior Higher Secondary 
School Shikshak SamiU, Farukhabad, 

, U.P: . , ' . _ : · _. . 
·Public· Expenditure 'Roun·d 'Table Trust 

- (PERT), Chennai . ' ' " 
Public grievances Commi~ee, · Rohtak, 
Rohtak_ , . ' ' . 
Public Welfare Association, Thanjavu( 
Punjab and· Hary'ana. High ca:urt 
Advocates (Dr. Ambedka'r) Wel(are 
Association, Charidigam · · ' 
Quit Corruption Org'anisation:. 'kumool, 
Andhra Pradesh · ' · , 
R.L. Maheshwari Memorial Centre ·for 
Legal Research; Jodhpur .- ·· --; 
Raghunandan Pahdtly Higher Secon.dary 
School, Patna · ' 
Railway Passengers Association, 
Chennal 
Rajasthan Arakshit Varg Mahasangh, 
Jaipur 
Rajasthan Banjara Seva·Samaj, Ajmer 
Rajasthan Mirasi · (Manganyar) Samaj 
Sudhar Samiti, Barmer: Rajasthan. ' 
Rajbhasha Sangarsh· Samili,. Shetra 
Mahidpur Roaa: Ujjain · . -' 
Rajiv Gandhi Founi:iation, New Delhi• 
Ram Rajya, Korap,ut, Orissa 
Rashtrawadi Congress Party,'Surat · 
Rashtreeya , Sv,iayamsevak' Sangh, 
Bangalore · ·', 
Rashtriya Aim-ii~ ~anch,;Chandiga

0

rti_'· 
' Rashtriya Bhrashtachar ·-unmoolan 

Samiii, Fatehpur, U.P. 
Rashtriya Chetna Parishad, Patna 
Rashtriya Chetnashakii Foundalio~. 
Faridabad, Haryana 
Rashtriya Chintak Manch', Patna 
Rashtriya Drushtihin shikshan · and 
Punarvasan S13nstha, Nagpur 

, Rashtriya Hind Rachna Mahasarigh, 
ltawa, Madhya Pradesh·. 
Rashtriya Khushali Sansthan,. Tajsar,' 
Rajasthan 
Rashtriya Party, Lucknow 
Rashtriya Sanyojan Samiti-Arjak Sangh, 
Uttar Pradesh, Lucknow 
Rashtriya Sarva Dharam Vikas 
Sangathan, Spnipat 
Rashtriya. Shoshit Parishad, New Delhi 
Reddy Seva Samithi, Cuddapah 
Republican Party of India· (B) for 
Babawadi 
Republican Party of India; Katpadi, Tamil 
Nadu 

I 
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·.1z.1_., Retire9 . Goyernment ,Employees 
~ : " Asso~iatiqn 

1
)~irpapara '_':..-'}, · ~ .... 

17_2: _ .. Retire,<! _Of('ibials' Association;. Chennai 
473: • ·Rotary'lnternational, Pune 

. 474._, Rural_ ,Litigation ,&~Entitlem~nl Ke_ndra, 
'
1 

•· • ,De!Jrad9~_ ,..'' . ' ·· • '. .:· 
:.;75_ Sacred Heart College, Vellore .• · 
476. · Sadbhavana ... Gaon · Sudhar , Samiti, 

''barjeeling . '. . .·. C • .' 

477. Sadharan. Jati Bikash · Parisad: Asam, 
. ' Lakhimpur District, Assam.: . ' .· ' . 

478. • Sadh_u Vaswani Mission, Pune . . , .. _ 
. ,4J;..~, S~ga_r Agg~rbatti Nirmata Sangh, Sagar, 
,,, .. Madhya.Pradesh, , • .. . . · 
480. Sakthi Grouii of ccimpanies, C~en ri,ai 

482 ... 
483. 
4~4., 

· 481.- .Salim , ~Ii 0Ce!]tre _ f,or .,O_mithology · /;Ind 
Natural History'(S~_CPN), Coimb_atore 

.Samljlj q[ldhar Sari,)iti, Agra · : ; .. 
Samajik l;ieetr<jkshar) Manch, Mumba) · 
,Sanjay Gancilii, : National ,Congress, 
Chennai .. ' . ' ' : ..... ;. ' --. 

·:485 .... ,Sanskritik.Gaurav Sansthan, Bhopal .,. 
486.'. 'siii'nskritik Gaurav Sansthan)le-.v belhi , 
:487.-. ,.Sanskritik •Gaurav -Sansthan, Palakkad, 

. . Kerala· . • • · .. :-·;_- , .. 

48,8., _. Sant Sai . Socio1Ece>nomic ·organisati□[l 
• ," (R!'!id), Bijapur,-Karr)ataka.,. ,.· , ,: •. 
489. :_sarab,J;ii~cj__~hi(CJl]iani AkaU Dal,Patiala 
490, s~ral Marketing_l;lrivate. L/ryiited ,:Lucknow 
491.. Sahl Hitkari.Shikshit Sabha, Delhi 
492.' Savarria Vikas. Samiti, Buland. Shehr, 

U.P. : · ..... · . ,,·- ·. : ~ _ 
493. SCEWASTAMB -Customs and Central 

Exc\se emplci°y~es' Unit, Bihai, Patna , , . 
494. Secular Foru·in Kerala, .Manjeri ., 
495. §enior Citizen W.elfare,Association, Delhi' 
496. _; Sewa Mand[r,,Udaipur,. ,·. •, . , 
497. · _Shekhawati Mahlla Pa[ishad, Sika( . 
498. .:.Shiksha Vjkas Sabha, Aligarh , . 
499; , ... Shiromani Akali.Dal, Punjab· ,., .. 
500. Shri - Guru Ravidas i Mandir s·abha, 

Yamuna Nagar•. , : , ' 
501 .• Shri Jain Swetamber Terapanthi Sabha, 

Churu . . , . 
502. Shri Sant . Ravidas. Mandir, Jaw'!har, 

Nagar, Maharashtra . ,:.(" .. , 
50~, , Shri. Sarvajnendra,Saraswati Prathistan, 

&~ - . . 
504, Shri Sindhi Samaj, ·Jagdalpur, M.P. , 
505.; ·. Shri - . •· !. Sanda , · Swarnavalli 
, Mahasarristhanam;_Sirsi;Kannada 

,506, Sfkh Core.Group,- Chandigarh · 
507. · Sikh League, Ludhjana . . ·: . 
508,:, Sindhi .Association (DOA Flats Munirka), 

' . New Delhi· :., . :• . . " 
509." .Sindhi Association, Shivalik, N. Delhi''.:'· ' 
510: · Sindhi .Council pf lhdia, ·Jaipur . 

,511!'·.:,Sindhi Naitjeevan Sabha, Delhi . 
, '512. SindhuBharatiya SalT)ia Sangthan, Akola'.· 

•, 513:' Sindhu C_ultural Forum, New Delhi · . . 

514. 
. '5'15_ 

516. 

Sindhu Kala'sangam, New Delhi. 
Sindhu sa·maj; Delhi ',· '· :·: ' .. ' ' ~, • 
Sindhuri Sewa Samiti;'-'pJrg, · Madhya 

_ Pradesh ; ·' 1 
• • ,- t ·";- ' •· · -· ·' 

• ' ' r I • , -~ < • ' ~ , 

·· ' 517. Sirdar' Kapur· Singh' Memorial Trust, 
· Ludhiana' . ' ' - _ 

-518. Sixth Schedule Dein"ahd . Committee 
, Ma~ip.ur (SDCM), NewD~lhi,.. . . , ,, 

519 .. Social Action for ·People's Rights, 
· ·:, ... ,µ9~now. - ~· :.- _ _ · -

529- :' _Sqi:1,al Centre, f!hmednagar ,-- .. 
'521'. • ·.social Security Assciciptiotj_ of India, New 
,, q!!lhi , . '... , . , .. · - ·· r 
522. · Social Service Society . of India, 

• Mttupalayam ; • 
523. :,_Spcial Workers'.Br6the\h6od, 'Bangalore 
524: · Society for Fair L,aws and Justice, New 

Delhi , . .: :' . . _ 
_525i ·. Siiciety . , for Interior Dilveloprilent 

. _ -Ministrie;;': Warangal,.Andhr~·Pradesh . 
·526:· _ Society for Promotiqn, of W;,stelands 
· , : , .. Development (SPW~J •. New pe!tii. • · 
527. Society fcir Social Justice, 11,gra 

> ,. I ' _, ,. • • 

, 5~8._ . , Society 9fJntellectu111s,',Visak.h_apatnam, 
529. South Asia Human Right~D_9cur11entation 
- . .. Centre (SAHRDC), New.Delhi ... · .- , 
• ' • . . - -~ ' '1-

530. Sri Auroblnd9 , !,ociety Karimnagar 
: , Centre, Karirnnagar. · · 

531. Sri S'ringeri Maili, Sringe~ , 
532:,.--·Sri •Suriya V~nshi Ksh{ltriya .(Khati~) 

· Samaj, Bangalore ., :: .. 
533. Sri Surya ~ Vanst,i Kstiatriy_a .(Khatik) 

Samaj, Raichur, Karnat9ka, , , · • 
0

534.. State.· EmP,lqy~e,'s,:Joint Council, Uttar 
Pradesh _ , 

535. .sutiarnarekha Irrigation· Workers Union, 
May4rbh{ln[ . • - · . - . , · -, 

· !)36 .. -- SLJ,GHARU, Gh<!Ziabaj:l., ·, ,-- : c 
537. · SurY,a Foundation, NewDelhi.' , , , 
538. Swami Sahejanand :Kisan ., Mazdoor, 

· Morcha, Sheetal Pur,. Bihar:, -• ,' · , .: : 
539. ·swayatta Maharashtra . P.rachar Samitii' 

Pune 
540. Syiem ofMylliein in Durbar::Shillong 
541 ... Tamilnadlf . Muslim .· Graduates 

Association, Chennai " , · _·,_,, .-
542. Tamilnadu Thaniarpalli Asiriar Aluvalar 

Kh;izhaham, Tiruchirappalli: 
543. Technical°·, Employees ·,Association of : 

Railways, Ludhiana •: -·~ · . · . 
, · 544 .... Thankappan'i(.Priya Dharshini Welfare 

Trust, Thane - ' .. , . ·\ 
545:. "Th·e ·. 'Ambala·. Cantorimeni··· Blmgalow 

Owners' Association, Ambala .. . · · · 
546.· 
547.

. 548.
0 

-The Association for the Deaf, ·chennai ·. , 
The Buddhist Society'ot:lndia,:oadar .. -
The -Christian· Cultural Forum, Kallam, 

·Kerala, . ' . 
549. . The Co-ordinating . Committee for 

Changes in ConStitution, Chennai 
. ' 

• I 
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550. 
551. 

, ·552. 

553. 

554. 
555. 

556. 
557._ 

558. 

559. 

560. 
561, 

562. 
563. 

564. 

5!55. 

. 566. 
567. 
568. 
·569. 

570. 

5'71. 
572. 

573. 

574. 

. 575, 
576. 

577. 
578. 
, 

579. 

580. 
581. 
582. 

583. 
584. 

585. 

I 

The Dawn, Clienhai . 
The Gandhi Peace Foundalio'n, koltayam 
The Gandhidham Chamber of Commerce 
and Industry, Gandhidham ' 
The Hindupur General Mercha'nts 
Association, Hindupur, Ahdhra Pradesh 
The Indian Law Institute, New Delhi 
The Institute of.Advanced ~egal Studies 
(IALS), Pune' ' ' . ·. 
The League of lniellectuals, Kolkata 
The Minorities .and Social Welfare 
Parishad, ·Shim la . ' 
The North India Scheduled Castes and 
Scheduled Tribes Welfare Association 
(Regd), Chandigarh· .. 
The Pemambul Muslim Educational 
Society, PernambLlt, Tamil Nadu , 
The Seethakathi Trust,.Cherinai ' 
The Shivajee Cultural 'Association, 
Bnubaiieswar 
Thiruvalluvar Sangam, Bangalore 
Thudiyalur Co-operative I Agricultural 
Services Ltd., Coimbatore ,:, · 
Tourism and Wildlife ·Society of India, 
Jaipur . . . 
Tridhara Human Resource ·Development' 

. Trust, Guwahati , . 
tulsi Sansthan; Allahabad, U.P. 
U.p. Parents' Association, Lucknow 
Uday Welfare Soci~ty,_WestChamparan_ 
United Indian Democratic Council, (UIDC) 
Bangalore · '· 
Upbhokta Jagrook Samiti Bharat. 
Gaziabad · · 
Uttar Pradesh Gau ~ewa Ayog, i..uckno_w 
Uttar Pradesh Jan Chetha Parishad. 

' Kumaon Ksheira :, ' · · 
Uttar , Pradesh Pasi : Mahasabha, 
Allahabad 
Uttar Pradesh Voluntary Action Network 
(UPVAN), Lucknow . . . 
Vadkar Kaly"n Sangh, Kum~on Kshetra 
V~gh'ari Adhikar, Sur_ksha ' Mand~I. 
Gandhinagar 

1 
, ' , 

VANARAI, Pune, Maharashtra 
,Vanchit Jammal '· Jharkliand, Chatra, . 
Jharkhand 
YARUNA (Move'me~t for Protection of 

· Water Bodies ;:ind .~atural Environment). 
•Chennai ' ' · · 

• I •, • 

Vay9vridha Sang~r Kanpur; 
Vellore Citizens Welfare Forum, Vellore 
Vidya: Bhaiati Akhii• Bharatiya Shiksha 

. Sansthan, New Delhi , 
·Vidya Bhara_ti, Panaji, ,Goa 
Virangana Jhalkari · Bai Sewa Samiti 
(Regd), Jaloon, U.P. 
Virangana Jhalkari Pratibha Khoj Manch, 
Gwalior · · · 
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586. Visakha District •. R~jaka: . ' (Dh9bi) · 
Sangham, Visakhapatnafn 

587. Vishwakarma Educational Organisation, 
Thiruvananthapuram 

588. Vivekandanda - , Palli-Agragami Seva 
Pratisthan, Sambalpur, Orissa . 

589. · Voters: Foruni Foundation of India, New 
Delhi 

590. Western India Forum for Panchayati Raj, 
Ahmadabad , · . 

591, Wildlife Preservation Society of India, 
Uttaranchal · 

592. . Wortd Hindu Federation, Secunderabad 
593. World Human Religion Society, Jajpur, 

Orissa 
594. World Sikh Intellectual Council, 

Chandigarh 
· 595. · World Sindhi Congress, Mumbai . 

596., ' World Social Welfare Service, Kolkata 
· 597. Worldwide Horticulture Limited, New 

Delhi .. 
598.: Yashavantrao Chavan Pratishthan, 

Mumbai 
599_·, 'Yavatmal Zilla Chhatri Samaj, Yavatmal' 
600,, Ylig Nirman Yogana, Mathura. 
601., Yug Nirm<)n Yojana, Luc!<"now 
602:: Zilla Adhivakta Sangh, Sagar, . .M.P. -· 
603. Zilla Pichhada Varg Sangathan, Rajnad 

Gaon, Madhya;Pradesh , , 
604. Zomi Council,'Churachandpur. Manipur . •. . . 

·, 

I 



B. l.lST OF INDIVIDUALS (Alphabetical Order) 

1. A.. Abdul Jabbar 
2. A. Dhanraj 
3. A. Gupta 
4. A. Jayaraman 
5. A. Jegedisan 
6. A. Kannan 
7. A. Kumar 
8. A.,Laxrninarsu 
9. A. Milrugan 
10. A. Narayanan· 
11. A. -Ramakishtiah 
12. A. Rarilasamy 
13. A: Srinivasan 
14.- A. Sultan Areef 
15. . A.A. Bapat 
1q. A.A. Gupte 
·17_ ' . A.B. Eappen • 
18. · A.O. Jeyapaul 
19, A.G. Acharya 
20. A.H. Srikanla Aiyar 
21. A.K. Chakrabarty 
·22. A.K.. Chatterjee 
23. A.K Das Gupta 

·.24.- A.K. Hom 
25. A.K. Roy Cho.ud~ury 
26. A.K. Sharma 
27. A.M. Sudhakara 
28. AN. Bharadwaj 
29. A.P. Lulla 
30. A.R. Bhattacharya 
31". A.T Patil 
32. A.T. Rao 
33. A. V. Iyengar 
34. A.V. Suresh 
35. Abani Kumar Saha 
36. Abdul Gani lbrah.im 
37. Abhay Kumar 
38. Abraham Joseph 
39. Abu! Hasnat · 
40. Acharya Pandit Adhy.;icharan Jha 
41. Adari Venkata Krishna 
42. Adarsh Jamgadhe 
43. ·f-diseshan Jayaraman 
44. Air Vice Marshal Surenji Goyal (Reid) 
45. Ajay Bhatia 
46. Ajay Kumar 

·47_ Ajay Kumar Tewari 
48. Ajay Phalnikar 
49. - Ajit Chandra Puredu 
50. Ajil Mahadeo Kshirsagar 
51. Akhileshwar Pr,!sad 
52. ' Akhileshwa~ Prasad Singh 

· 53. ·Akhtar l:fussain Aflab 
54. ' Alok Pathak 
55.' Amar Kumar Singh 
56. Amar Nath Nagar 
57. , Amaresan Pattusam~ 

58. 
59. 
60. 
61. 
62. 
63. 
64. 
65., 
66. 
67. 
68. 
69. 
70. 
71. 
72. 
73. 
·74_ 
75. 
7G 
77. 
78. 
79: 
80. 
81. 
82. 
83. 
84. 
85. 
86. 
87. 
88 
89. 
90. 
91. 
92, , 
93. 
94. 
95. 
96. 
97 
98. 
99. 
100. 
101. 
102. 
103. 
104. 

-105_ 
106. 
107. 
108. 
109. 
110. 
111. 
112 
113. 
114. 
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Amarnath Jha 
Amee! Kumar Gedain 
Amit Kishore · 
Amit Kumar 
Amit,Mehgela 
Amitabh Agarwai 

'"Amrik Singh 
Anand Kumw 
Anand Prakash 
•Anand V. Mandloi 
Ananda Tirpude 
Anant Ram Sharma· 
Anarita Barua 
Andhe Sathyanarayana 
Anil Garg 
Anil Gupta 
_Anil J. Mudalgi 
Anil Kumar 
Anil Kumar Goyal 
Anil Kumar Moi\ra 
Anil Kumar Pandey 
Anil Kumar Singh 
Anil Kumr Shukla 
Anindita Ray , 
Anirudha Khilar 
Antony Marattukulam 
Antriksh Daso! , 

· Anupam Kumar Jaiswal 
Apurba Kumar Choudhury 
Arjun Bagu! 
Arunkumar R. Kate 
Arvind Kumar 
Arvind Lavakare , 
Arvind Patnavi 
Arvind Singh Rajput 
'Arvind Verma 
Ashirvadam Edward Alexander 
Ashish Deshpande ' ' 
Ashish Kumar 
Ashish Kumar Dube · 
Ashish Kumar Sharma 

. Ashilh Madhu' 
Ashok Babu 
Ashok Chug 
Ashok Kumar Lenka 
Ashok Kumar Rasik 
Ashok Raghunath- Sarodae 
Ashutosh Kumar Agarwal 
Aghutosh Shukl~ 
Asit Kumar Bhaduri 
Ather Farouqui 
Alu! Krishna Kundu 
Alu! Shah 
Austin Denis Desilva, 
Avinash Bhakhn 
Avtar Singh 
Ayama Sunder Naik 



115. 
116. 
117. 

.118. 
119. -

, ·120. 
121. 
122. 
123. 
124. 
125. 
126. 
127. 
128. 
129. 
130. 
131. 
132. 
133. 
134. 
135. 
136. 
137. 

. 138. 
139. 
140. 
141. 
142. 
143. · 
144. 
145. 
146. 
147. 
148. 
149. 
150. 
151. 
152. 
153. 
154. 
155. 
156~ 
157. 
158. 
159. 
160. 
161. 
"162 .. 
163; 
164. 
165. 
166. 
167. 
168. 
169. 
170. 
171. 
172. 

Ayan Nandy 
Aziz Mansoori 
B. Bhalshankar 
B. Jeyakumar 
B. Narasinga Rao 
B. Natarajan. · 
B. Swami. 
B. Vishwanathan Pillai 
B.A. Manjunatha 
B.B. Lal Sud 
B.B. Sinha. 
B.C. Paramashivaiah 
B.C. Rajasekar 
B.D. Pandey •., .,-
B.D. Pradhan · : 
B.D. Sharma ' 
B.J. Bhambhani 
B.K. Gautam . ,. . . 
B.K. Mital 
B.K. Natrajan, 
B.K. Paiu· 
B.K. Roy Cho'f!dhury 
B.K. Shukla 
B.K. Singh 
B.K .. Sridhar 
B.K. Srivastava, IAS 
B.K._D, Bangar Raju 
B.L. Ahuja' •. 
B:L. Raina 
B.L. Varma-
B.M: Aggarwal 
B.M. Patnaik 
B.N. Bhattacharyya 
B.N. Dhar . 
B.N .. Saksen?, 
B.P. Pandya 
B. R. Ana~tha Rao 
B.R. Ranade 
B.S.P. Roy 
B.S.R. Anjaneyulu 
B.T. Umrethe 

j:' 

. B.V: Chahande· 
B.V. Govindarajz 
Baba Atmya Brahrriachaitanya . 
Babu Lal Rajoria 
Babu Lal Ram 
Babu Lal Sharma 
Babu ~eddy 
Babulal Pradhan 
Baburao B. Taware· 
'Bachan Ram' Shastri° 
Bada,ri Narayan Singh 
Badri Lal Meena 
Badrinarayan 
Badrinarayan Singh 
Badrinath Rao 
Bah John F. Kharshiing 
Bal Krishna Malpani 

173 .. Bal Yogi 
17 4. Balai Chandra Das-
175. Baloir Singh Verma: 
176. Balbir Talwar 
177. Balbir Uppal 
178. Baldev Munda 
179. Baldev Pr1;1sad Sinha 
180. , Baldev Raj llwadhi . 
181 .. Balraj Puri ' 
182. Balwant Rai Garg 
183: Balwinder ~ihgh 
184. ,Banshi Lal Rathi 
185. :Bansidhar Agrawal 
186. Basukinath Ram 
187. Belide Veer,(Shanakaru 
J 88. Belmciunt'S. ,Swamy . 
189. · Bhabatosh Shah1;1 

.. 190.. Bhagat Swar6op Agarwal 
191 ... Bhagmal Singh . . . 
192." Bhagwan Pra'.sacJ'.Kesari 
193 .. _Bhagwan.Singh Bhaduri~ 
194. Bha!']te Jee\lantdhamr'n!,l'· 
195 Bharat Ad(Jyapak • · 
196. Bharat Bhushan' Sad,deva 
197. Bharat Deshbhakta .. 
198. Bhaskar B13nerji: 
199.. Bhaskarbhai Mehta 
200. Bnijaji Kavatji Bhosale '. 
201. Bhubaneshwar Pra'sad · 
202. Bibin A. Chalissery 
203. Bijan Kumar Das 
204. Binda 'Prasad · · 
205.. Bindeshiiari §ingh_ 
206.1 Bipin Shah . ' . 

·201. Bishan Lal Gupta 
208. Bishwanath Agarwala 
209. Brahmandam Anjaneyulu ., 
210. Brallmdeo Maha.to . 
211. · Brij Kishore Sinha 

. 212. Brij Mo.t,an Chaturvedi 
· 213. . Brijesh Gup,ta, ·. · .. · 
214: Budhes_hwar Lal Singh 
215. Bulusu G. Prakash 

· 216. C. Anil Kumar,' 
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217. C. Bask.aran -'.' 
218. C. Lahu 
219. C. Marthandan 
220. C. Sethum~dh.av'ar'i 
221. C. Somu·· 
222. • c. Stanley Scott 
··223. c. Suresh 
224. C. Verikata Ratnam 
225. C.A. Abraham 
226. C.A.' Reddi . 
227: C.A. Srikantaiah 
228. C.B. Kulkarni :.. 
229: C.B. Muthamma 
230.. C. B. L. Bhatnagar 

,. 

'. 



231. C.G. Jose 289. D.P. Jain 
232. C.K. Aditya 290. D. P. Sangt]i 
233. C.K. Jain 291. · D.P. Sharma 
234. C.K. Mehrotra ' 292: D.R. Nc1kaa 
235. ·c.K. Sankaran 293. D.R. Shad 
236. C.M. Jeendgar 294. D.'il.N. Sharmc1 . 
237. C.N. Gopinathari 295: Dalip Kumar Aggarwal 
238., C.N. Krish'na Swamy 296. Dalip Singh Pandhi 
239. C.N. Viswariathan 297, Dalip Singh·Wasan 
240. C.P,_Velayudhan Nair 298. Damodar Jll!9h,m!Y 
241. C.R. _Annapurna·. 299. Damodar Prasad Qe9 
242. C.R. Bhattacharjee 300. Damodar Prasad Gupta 
243. C.R.N. Thampi 301. Dara P, $9pariwala · 
244. C.S.N. Raju, 

"• 
302. Darshan Lal Raina 

245. C.T. Muthann.a · 303, Daya Kishan· Pandey . 
246 . C.V. N<Jir , 304. Daya Krishna Sharma 

. 247. C.V. Rurushotham 305, D_ayal Singh Sodhi 
248. C.V. Ramana Rao 306. Debasish Mukherjee 
249. C.V. Santhosh· . : · . 307:. Debojyoli Chakraborty 
250, Capt Jai Narain.Prasad Nishad, M.P. · . 308, Deena Nath Nc1yak 
251. Capt. s.e,. Kutty . · -. · 309. Deepak Chugh '''.' 
252. Capt. U.P.S, Mann .. 310. D!Jepak Das 
253. -Cdr. A.~. D'Cruz (Reid) 311. Deepak Kumar . 

' 254. Chaggan Lal Soni 312. Deepak Nagest{ .. . 
255. :chaitanya Shu.kla 313. Devendra Kumar Srivastava 
256. Chander Dev . 314, Devendra·Nath'Saikia · .· 
257. Cha

0

nderstiekhar' 315. Devendra Singh Guleria 
._ 

-. 258. Chandeshwar Prasad 316, Devendra Singh Yadav '' 
259. Chandra Kumar· Bajaj 317, Devesh Verma 
260. Chandra· Madhav Singh 318, Devi Prasad Pande·y,-

' 261. Chandra-Prakash' ' 319. Devi Saran · '' · ' 
262. Chandresh Dave 320. Dhanesh· K. Nair O •• •• 

263, Charan Dass ~areenja 32j. -Dhanraj Jain_. 
264. Charanjit Singh '' 322. Dharam Vir s;ngh Ravia!·. . '! 

265. Charu K.-Mody , 323. Dharamvir Singh 
266. Chavan.. ,, . 324. Dharamvi~ Singh Bhc1sk.oir 
267. Ch~t f;!am · fnd,aliya 325. Dharani Kanta Bhattac~aryya . 

"268. Chhagan Lal , : . 326. Dharmendra Kumar . .I 

269. Chimanbliai Mehta,' ex~M.P. • · 327. Dharmpal Vaikl'!<! •I 
270., Chimanlaf Amritlal Shah 328 . . Dhirimdra K~mar Pa~riaik I: 

. 271. . Chiranji Lai 329. Dilip Kumar Bhattacl)aryya , 
272. Choudhury Ram Karan Shastri 330. 'Dllip Kumar Jtia · : 
273. Col. S.P. Singhai'(Reti:l) 331. Dinendra Marik • · 
274. D. Bhargav · 332, .. Dinesh Dutt. Shukla 
275. D. Chaitahya 333, Dinesh Kumar Sharma 
276. D.David 334. Dinesh Pai Kaushik 
277. D. Jayanand B .. 335, Dinesh Upadhyaya • I 

. 278. D. Singiilrayan 336. Dipak Chatterjee I 
279. D. Tulasi Rao . . 337. Divyesh B. Kotecha , 
280,. D. Venkatachalam 338. Doke Prabhakar Rao . • · ' . 
281: D.B.'Gupta ' 339, , Dr. (Col) H.N: Shukla (Reid) . I 

282. p.B. lrudayarc1j 
,., 

340 . -Dr. (Miss) Santos~.Aggarwal 
. 283. D.C. Agarwal. 341. Dr. (Smt) _Anand _Mathu( 

284. D.C. Jain 342. Dr. (Smt) Nirm;;:il Garg '1 

285. D.D.' Ojha 343. Dr. (SmtJ s. Nagalakshmi: ! 
286, . D.I~. Bhatt 344. Dr. (Smt.) Kamla Jain .' : I 

. ' 

1 • 287. D.K Pandya 345. Dr. A. Chakrapani . ,, ,.,: . 
288. D.K. Sinha 346. Df, A. Mimian I 
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,. 

Dr. A.J. George Kodumutti Nadar 
Dr. A.K. Biswas 
Dr. Abhay l<umar Ashok 
Dr. Aditya Tewari 
Dr. Amarendra Mohanty 
Dr. Anirban Majumder 
Dr. Aniruddha Samanta 
Dr. Arvind Arora 
Dr. Atma Das Gupta 
Dr. B. Chakraborty 
Dr. B. Khar 
Dr. B. Narayal)ciswamy 
Dr. B. B. Prasad 
Dr. B.L. Tekriwal 
Dr. B. L. Wadehra 

· Dr. ·s.~. Nirwan .. . , 
Dr. Bebdas Bondyopadhyay ,. 
Dt. Bhup!ndE,r Singh, IAS (Reid) 
Di. Boyi Bhi(llanna· · · 

.. Dr. Budhnatn'Prasad ' 
Dr. C. Balasundaram· 
Dr. C. Gangadharan 
Dr. C.P. Vibhute . 
Dr. C.S.K. Jain 

' . ' Dr. Chandra Prakash D1xit 
Dr. D.N. Gadhok · 

r 

347. 
348. 
349. 
350. 
351. 
352. 
353 .. 
354. 
355. 
356. 
357. 
358. 
359. 
360. 
361. 
362. 
363. 
364. 
365. 

·366, 
367. 
368. 
369. 
370. 
371. 
372. 
373. 
374.' 
375. 
'376. 
377. 
378. 
379. 
380. 
'381. 

Dr. D.R. Bagalkoti 
Dr. D~biprasad Mukhopadhyay '. · 

. 382. 
· 383. 
384. 
385. 
386. 
387. 

'388. 
389. 
390. 
391. 
392. 

, 393. 
394. ' 
395. 
396. 

__ 397. 
I 398. 

399. 
400. 

,. 401 .. 
402. 
403. 
404. 

Dr. Dharani Singli ' · 
Dr. Dibakar.Ch. Oas " 
Dr. Ekram ·llahi · 
Dr. G. Srinivasan 
Dr. G. Venkataraman 
Dr. G.C: Srivastava 
Dr. G.D. Sharma 
Dr. G.G. Nayar 
Dr. G.K. Dongargaonker 
Dr. G.M. Bhatia 
Dr. G. N. Thakur 
Dr. G.S. Duggal . 
Dr. Gangadhar Krishan Poley 
Dr. H.V. Deshpande • .. 

· Dr. Hari K. Nagarajan 
Dr.'Hyder. Nayab 
Dr. l~dra Pal Singh 
Dr. lndu, P. Aron, IAS 
Dr .. Jag.Pal Sin'gh 
Dr.'Jagindar Nath·Gadhok, 
Dr. Janak Raj Jai',. · 
Dr. Javed Akhtar , :: . 
Dr. ·Jayesh Sheth ' 
Dr. K.C. Mishra, 
Dr. K.C. Singhal 
Dr. K.D. Manjaramkar 
Dr. K.K. Ghosh 
Dr. K.N.V. Srivastava 
Dr. K.T. Shivaiah 
Dr. K.V. Sundaram 

Dr. Kanayiha Singh 
, Dr. Kashmir Singh 

405. 
406. 
407. 
408. 
409. 
410. 
411. 
412. 
413 .. 
414.' 
415. 
416 .. 
417. 
418. 
419. 
420 . 
421. 
422. 
423. 
424. 
425. 
426. 
427. • 
428: 
429. 
430. 
431. 
432. 
433. 
434. 
435. 
436. 
437.· 
438. 
439. 
440: 
441. 
442. 
443. 
444. 
445: 
446. 
4!17. 
448. 
449: 
450. 

Dr. Keshab Chandra Samantray 
Dr. Ketan Parikh 
Dr. Kireet Shukla 
Dr. Kiri! C. Patel 
Dr. Kris K. Murthy 
Dr'.Lk. Gatne '- ., 
or: L.s.'. Madhava Rao,: .. : 
Dr. Laxrni Narain 
Dr. ,M. Umapathy .:,· , ·, , . : 
Dr. M.r'{I,. ~urtuza, ·, ._ : 
Dr. M.P; 1grawal .... 1 
Dr. M.P. V'{agle . .-.. . 
pr. M.S. Dhingra • ·.:

11 
" 

Dr. ·M.S. Rahi ' ' 

, .. 

. Dr. Madan Dubey···., 
Dr. Mahesh Tulpule, .... :. · 
Dr. Mohan Kewalram Kalani 
Dr.• Mu~ul!la Vjjayw<Jrgiya' 
Dr. N. Mukerjee· ' 

. 451. 
452. 
453. 
454. 

· 455. 
456. 
457. 
458 .. 
459. 
460. 
461. 
462. 
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Or. N. Subramanyan 
Dr. N. K. Patni ' 
Dr:. N.L. Mitra 
Dr. N.N. Panicker · 
Dr.. Nathu Lal' 

· Dr. Neeraj Srivastava 
Dr. Nihal Chand Jain' 

. ' 
Dr. Nirma_l Kur:nar Sar_kar .. . . 
Dr. Nitish K. Sengupta; IAS(Retd),'M.P. 
Dr: Nitish Sengupta : ··: . · _:. 

· Dr. P. Anantha Krishna Bhat · · ' 
Dr.• P.B. Parashar . · · ii ,, 
Dr. P.K. Agrawai, IAS , ·' 
Dr. P.N .. Deshpande .. ., ... 
Dr. P.R. Dubhashi '·-: · .. 
Dr. P.S. Subramaniam ·' • ':.i.; 

Dr. P.U. Gajbhiye . 
Dr. Paresh Nath Mukherje·e 
Dr. Pradip Kumar Du'tti:r 
Dr. Pranab Kumar De · · :. · 
Dr. Prem Chand· Jairi ' 
Dr. Priya Davidar-
Dr. Purnendu Nath Nath· . . , 
Dr.• R, Venkat Rama· Rao , : :: '.' 
Dr. R. Venkata Rao·· 
Dr. R.K. Lal Das-· . 
Dr. R.N. Vyas 
Dr. R.P. Sikdar 
Dr. Ram Swaroop Shankdhar 
Dr. S. lgnacimuthu,c S.J. · 
Dr. S. Selvanathan·. 
Dr. S.A. Virani 
Dr. S.G. Malwatkar 
Dr. S.K. Agrawal · 
Dr. S.K. Majumdar 
Dr. S.K: Nizammuddin 
Dr. S.K. Srivatsa ' 

" 

' ' 

J 



' ' 

I' ', 

; 
r 

· 463. Dr. S.M. Jayakar 
464. - Dr. S.N. ~grawal 
465 ... Dr. S.N.,Gupta 
466, · Dr. S.P. Gosai 
467.· Dr. S.S. Gadkari' 
468, Dr. Sart>asish Choudhury. 

. 469. · Dr. ·shallesh Upadhaya . · 
470. Dr. Shree Govind Mishra ; , 
471. Dr. Shyam Sundefr Prasad Yadav 
472. Dr: Sr.M. Mary·Josephine Agnes . 
473. Dr. Sukhwind_er ~ingh . ,. , ·, 
47 4. Dr. Surendra · , · 
475. . Dr. Sure/idra Kataria ,': • • 
476: · Dr. Surend'ra Lal Das . 

·1 ' ' ' . 
-.477. Dr: T. Balachandran 
478.' ·· Dr. Tahali Char'a'h Moh,·anty· . I , 
.<t79: Dr. TusharKanti Saha . ' , . 
,480. Dr. U.N .. Bora . 
'481.' ' Dr.,Upendra Vinayak 
'482: Dr,V.L Lokre' - ... , 
483. · Dr, v.r,{t Nambissan _ 
484., Dr: V.N'. Arora i " '. , : ·; , 

· '!185. Dr. V.P. Varma,.. _ 
. 486. Dr. Vishwa Nath' Sahay Bhatnagar. 
_487. . or., Vi'lek K: AQr,iHotrj, ·jAS-: - : .· -, '-. 
488. Dungai Singh· , . · · 
489. · D_urga P.rasad'P~ddar. 
490. Durga R!3[71ii Ra_o. -... ·. 
491. E. Balanandan, . ·., 

''~92. ,!:; .. Sadasiv",~eddy · : ·'• 
493. Fareed Kltc!n , . ,-., • 
494. Fa,teh Lal Bansal:'. , .. • .. 
495. Fg. Offr. Joginder .Singh, ·(Reid)· 
496. . G. Balakrishriar\ . . , ; . 
497. G. Desikathatham • 

· 498. G: Gandhi,·,-., ..... _-
499. G. Giridhar.Prabhu 
500. G. Harish :-:":,. 
501: · · G.-lsmall Saeb ,, ·. , 

. 502: G, kpn_dala:Rao,, ,: 
503., G.-Masilamani : . 
504. - G. Muralidhar·Rao , : : .•:,'. 

· 505. G. Pra~hak8r.Sast,Y - . • : ' ,. 
506.. G. Ravi Kumar '.•c•, · --' --· 
507, G.A. Na~yan,a.Sw

1
amy··. ,, 

506. G.B:.GeJabe , ,, , · · 
509. · , G,C. Choudhury•,.: 
51CJ: · •. G.C. Das 
.511. ' G,G,Ko'Murty 
512,: ,,,G,J:.Motwani 
.513. G.K.:-Das. . ., . ., 
514. q.K<Menon • , . • 
515. _G.K. SrivaslaV;ii • '· 

·516. · · G'.K. Ver'rJ1a-, - .. 
• 517. . G.L:_ Tandon .-: · , .. ' 
. 518:: G.M .. Bongade · ·: . · 
·519: . G,M. Patil•;. ' "i' '. , 
'520. : G.M.S.'R,io : ·, · ; · -, . . ' ' 

52t G.N._ Du_bey· 
522. G,N. ·sarwade 
523, G.P: Gupta 
524. G.P. Srivastava 

' 525·,, G.R. Panegatti 
526. G.S. Arora 
527. · G.S. Hiranyappa 

. 528. G.S. SafTlpath 
529. G._v. Krishna R_ao 
530. G.V. Ramamurthy. 

· • 531. G.V. Ramana Readi 
·532. ·G.v. Subba Rao .. " ,. 
533, G.Y. Bhandare , , , , 

. 534. Gat>b!lr Sirigh Cl)auhan .,,. 
535. Gabbar Sirigh Rilwaf.- . , -
536. · Gadigeppa Rudra'ppa Panegatti -· 
537. Ganesh Chandra. Haldar · 
538. Ganesh. Dutt Vyas . 
539, . Ga'nesh .Kutum, . 

.540. Ganesh Lal.Shanna 
'541. Gariga~har, , ,· ;, 
542. Gaurav qhowdhary 
543.· Gaurav Mahajan . 
5-44. Gauri Shankarlohvanshr 
545. Gen: K.V. .Kris~na_ ~ao, (Reid) 

' · 546, Geprg~ Konikara · , · " · 
547. Girdhari ~!ll,A9r!lW!ll .. , , '. 
548., -Giri Raj Saini - . c ,., 

. 549. . Girish Chandra Srivaslqyi:i 
550. Glenn Lawrence", . 
. 551. Gopal"Kansara :, 
. 552., G_opal Mody ;, .. 
553, Gopinath, Mishra: , . 
954. Gopiri!l!IJ Muilde, ,MLA .· 
555. Govardh,m l3il)fl.:!lli 
556. Guddu Brahmchari 

. 557. Gulab;Singh ~ana , , 
558. GulalJl Mohammed i ,s, 

:l_ 

.559. Gulam Rasool Wathar . , 1 
560.'· · Gu'rdev-Singh • · ·· · ··, 

1 
, 

; 

' ' 

_561. ' Gyan Chandra Jinwal 
· 562. H.,Mari Gowda ' 
563. H.B. Chhatbar 
564. H:D. Kainthla 
565. Ii-.~: c;3hose 
566. H.J. Jos_h! . -, 
567. H.l, Chandril Mc:iJJ!Y . 
568. H.N. Agrawal · .· 1· .. 
569. · H.R. Srinivasan : :· . , ,_. 
fi?O. , H. V. Ramaswan:iy , : · " 
571, - ·Har Prasad Srivastava.,_- · 
5_72. Harbind·er Pill $ing ~ . 
573. Haresh N. Mehta ·, 

-574: Hari Btiallab Pµrolia .J 
575. • Hari Lal Sahani -·· ,,. : ·1 

576. Haribm ·., ·,1:. I,· ·1 

fill, H13,,ri Ram Bhayia .. 
578. Hari,Shankar ,Chaturvedi . . - . ,- .. ... .. ,,. - . ' 

, , 



579. Haridarshan Seghal 
580. Hariram Chetan Kumar 
581. Harish Cljandra Balmiki 
5B2. Harish Chandra Bharadwaj 
583. Harish Kumar 
584. · Harivadan R. Shah 
5B5. Harkhu P_radhan 
586. Harshadbhai Vyas 
587. Harshkumar P. Bamb 
588. Harshman Sharma 
5B9. Harswarn Singh Bains 
590. Harvinder Singh 
591. Hasmukh Patel 

. 592. Heera Ballabh Phuloria 
593. Heera tial Arya 
594. Heera Mani Singh 
595. Heman! N. Rawal 
'596. · Himanshu Kapoor 
597. Holkhoma~g HaokiR, M.P. 
59B. Hon. Lieut A.S.R. Pathania. 

. 599. Hrusikesh Mish(a . . 
600 . .- Hukam RamMeghwal, 
601. Hukum Singh Parihar 
602. I.D. Gulati 
603. I. D. Kaushik 
604. I.G. Mehta 
605. I. G. Shikari 
606. I.S. Bharathan 
607. 1.V,N.S .. RaJu 
608. Ila Rani Jhurijhunwala 
609. lmtiaz Bharati 
p10. Jrder Paul Mahendru 
611. lnderdevpati 

· 612. Indra D!!V 
613. Indra Devyati 
6j4. Indra Narayan Das·· 
615. Indra Prakash 
616. Indra Singh 
617. lndubhai C. Patel 
61 B. Iqbal Singh Brar 
619. • lrfan U. Huda 
620. J. Devendraiah 
~21. J. Krishna Murthy 
622: · ~- Norbert 
623. ·-J. Shaji Paul 
624." . J.D. Singh 

. 625 .. J.F. Sabhactiaridani• 
626. J.J. Vaishnav 
627. •, J.K. Mazumder 
628. J.N. Bhaara 
629. J.N. Ray 
630. , J,P. Jain 
631. · J.R. Saldanha 
632. J.S. Patel 
633. J.S. Rawat 
634. J.S. Sodhi 
635. Jag Deva Singh 
636: Jagadish Chandra Mridha 

1 

'' 

. ' 

637. 
'638. 
639. 
640. 
641. 
642. 
643 .. 
644. 
645. 

,646: 
647. 
648. 
649. 
650. 
651. 
652: 
653 .. 
654. 
655.· 
656. 
657. 
658. 
659. 
660. 
661. 
662, 
663. 
664. 
665. 
666. 
667. 
668. 
669. 
670.· 
671.-
672. 
673, 
674. 
675. 
676. 
677. 
678. 
679. 
680. 
6B1. 
6B2 . 
683. 
684. 
685. 
686. 
687. 
6B8. 
689. 
690. 
691 . 
692-. 
693. 
694. 
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Jagdish Chanc1 
Jagdish Kumar . 
Jagdish Lal Das 
Jagdish Prasad Gupta 
Jagdish Prasad Mishra 
Jagdish Rai Singhal, 
Jagdish Shah 
'Jagmohal'] Sqy . 
Jagram Singh Ravi 

. Jai Kurriar'Mistiia · 
'Jai PrakasJ1 Chandra 
Ja_i Prakash Garg 
Jai Prakash ·Jaiswal . 

. Jai Ram Singh ' 
Jai Singh Atil 
Jaipal Rawat 
Jaiprakash Mishra 
Jaishi Ram, IFS (Reta) 
Jamima Prasad . 
Janab Mohd. Habibur Rehman 
Janesh Ch~n.\Jra Garii 
Jaswant Rai Jain · 
Jaswant Rao Kalyankary 
Javaharl_al Motilal pangHvi 
Jaware Nishikant Soma 
Jayadev Srinivasan 
Jayananendra Kumar 
Jayant Shitoot 
Jayant Verma 
Jayanta Sen 

· Jeevach · 
Jhasketan Pradhan 
Jhunni Lal Shrivastava 
Jiten Bhardwaj 
Jitendra Chaturvedi 
Jitendra Maheshwari 

\ 

Jiwan Mal Kochar, IAS (Reid) 
Joginder Singh, IPS (Retd) 
John Kattakkayam 
Justice Asok Kumar Ganguly 
Justice G.P. Srivastava (Reid)' 
Justice K.l. lssrani ' ' · 
Justice K.l. Sharma. 
Justice Kamal M. Mehta 
Justice. Kamleshwar Nath (Retd) 
Justice M. Rama Joi_s · 
Justice M.C. Jain 
Justice R.K. Shukla (Reid) 
Justice T.G. Krishna Murthi, (Reid) 
Jyoti Jagaria 
Jyotsnamay Chaudhuri 
K. Amrutham 
K. Balasubramanium 
K. Chandra Mohan Rao 
K. Chandramouli 
K. Devanathan 
K. Devarajulu 
K. Fakir Mohan Patna 



695. K. Gajendra Singh· 
696. K. Gangadhara Rao 

·-697. K. Gopalakrishnan Nair 
698. i<. Jagannathan 
699. K. Kanmani Raja 
700. K. Kesavan . 
701: K. Masilamani 
702. K: Naganathathever 
703. K. Pradeep KL!inar 
704. K. Raghavendrari ' 
705. K. Ranga Raghavan 
706: K. Sanjeiva'Bhandary 
707. K. Seer:ii Raj · 
708. K. Sham · 
709. K .. Shrinivas · , ... 
710. K. Shunmugain' 
711. K. Sitharam}\ao 
712. K. Sri Rama Murthy 
713. K. Srivasthva 
714. K. Sugunakar'Ra9 -I 
715. K. Venkatesan · · · 
71_6. K. Ve,n·~ateswar~ R~o: 
7_17. K.,"'. Sathe~shbabu 
718. K. B. Asthana · , 
719. K.B.-Cha!)gule . 
720. K.B. Sadha Shivappa 
721. ' K.C. Btiattacharyya 
722. K.C. Mathew· 
723. K.C. Ramadudh . 
724. K.C. Ramamurthi 
725. K.C. Sethi 
726. K.D. Hanwatkar 
727. K.D. Manjaramkar 
728. ' K.G. Acharya . 
729. K.G. Dudhane 
730. K.G. ~aganur · .. 
. 731. K.G. Puramkar 
732. KG.M. Ciiitpawan . 
733, ,· K.K. Pan~ey · 
734. K.K. Somani 
735. K.L Sachdev 
736. K.L. Sharma 
737. K. L. Simt)a. · 

. ' 

738. K.NJ. Pillai 
. 739. K.M. ·sarii, IAS.(Retd),. 1 

740. K.M. Vijaya Kumar, · ::, 
741. K.P. Bhatia. .. 
742, K.P. Gangadharari-. ., . 
743. K.P. Sinha Mahapatra · 
744. K.R.·Kansal · 
'745_ K.R. .. Krishnamoorthy 
746. •K.R. Madl\yastha · . 
·747. K.R .. Malkani .. , , ' .• 
7 48. K. R.S. Saahashivah . , ' 
749. K.s:· Chandrasekhar , 
750. K.S., Chavada ·· . · · 
751. · K.S. Saxena ' 
752. K.V., Sadashiviah 

,. 

I •1.< 

·753_ 
754. 
755. 
756. 
757. -
758 .. 
759. 
760.: 
761. 

~ 762. 
763. 
764. 
765. 
766. 
767. 

. 768. 
769. 
770. 
771. 
772. 
773. 

,.774. 
775 .. 
776. 
777. 

. 778.· 
779. 
780. 
781. 
782. 
783. 
784. 
78(j. 
786. 

. 787. 
788. 
789. 
790. 
791. 
792.· 

. 793.· 
794. 
795. 
796. 
,797. 
798. . 
799. 

.800. 
801. 

, 802. 
803. 
804. 
805. 
806. 
807. 
808. 
809. 
81,0. 

.Kailash NathAgrawal 
Kailesh 
Kamini Bhatija 
Kamlesh. Kuniar Diwan 
Kanchari Pandey·• 
Kanhaiya Lal Agarwal 
Kanhaiya Lal_Sharma 
Karam Chand Kainth 
Kartar Sir\gh Ho_thi 
Kedar Singh Negi 
Kej Ram Patil ' 
KeshavDayal 

'. 

;, . ' 

Khem Raj Thuwal 
Khemchandbhai S. Cliavda:, Ex4vi.P. 
Khubchand Agarwal 
Kiran Kumar · 
Kiran Kumar Gogoi 

· Ki ran Lal Mukhopadtiyay · 
Kiri! G. ~hauh'an . ' · 
Kishan Kishor Diwah 
Kishan Kumar 
Kishan 'Lal Jalan . 
~ishan Sharma' . 
Kishanrao Kulkarni · 
Kishor Purushottarri N;irkar 
Kishore Srivastava 
Kanda Lakshman Bapuji 
Kondekar VijaypJakash 
Koshy George 
Kowali Hanumantha Rao 
Kranti Dea, ILS , 
Krishan Chandra Garg 
Krishan Chandra··randon; 
Krishan Garg 
Krishna Gopal Sharma 

'. !' .•• , 

Krishna Kumar Bagga 
Krishna Rao . 
Krishnamurthy Vasamsetfy:. 
Kulamani M_ishra 
Kulvindet Singh 
Kumar ·s. Bhatia' 
Kumaranand : 
Kuna! Kanti Barua 
L. Sunder 
LA. Pires 
L.A. Pramod 
,L.M. Nagarkar 
.L.M;Pasricha 
LR. Sharma 
LV. Kumar 
Lalchand Bhatia 
Lalit Bhai-Vya_s , __ 
Lalit Motian Gautam · 
Lalita Prasad , , . 
Lalji Pal . .. , 
Lancelot Fernandes · 
Laskhmikant Yadali 
Laxman 'Prasad ' 

• I 

' "I j, ~ 



811. Laxman Prasad Yadav 869. M.S. Dayal 
812.· Lisa Boje 870. M.S. Puri 
813. Lt. Col E. P. Balachandran (Retd) 871. M.S. Ramarriµrthy 
814. Lt. Col Nihal Singh (Retd) . 872. M.S. Subri?manya 
815. . q. Col. J.L. Alai (Retd) 873. M.S.M. Ismail. 

I 816. Lt. Col. Jaswanl Singh (Reid) 874. M.S.'R. Ayyangar 
817. _Lt. Col. Lakhi Ram (Retd), 875 .. · MT. Praveen . -
818. Lt. Gen. Baljil Singh .(Reid) 876. M.V. Padmanabhan 
819. _Luis G. Coutintio 87]: M.V. Ramakrishnan 
820. Lut_baran ·Mahto 878. Madan'Lal Agarwal 

· 821. M. Anandam 879: Madan Mehta · 
822. M. Durga Bhavani 880. Madhav ~opal Sharma .. 
823., M .. Govindaswamy 881. Madhav Govind Vaidya . . ' 

( 
824. M. Muralikrishnan ', 882. · Madhu Agrawal 
825. M.Noelline 883. Madhu Kishwar ·• 826. M. Rajendrari 884, Madhusudan Nair 
827. M. Ramaswamy 885. Mahabaleshwar N: Marje 
828. ~- Rathina Saba~athy 886. Mahabir Sihgh Sindhu 
829. M. §amyel 887. Maharaj Krishen Kaw_. •IAS.: 
830. M. Shafiullah Khan 888. Mahaveer Singh 
831. . M. Siraj Ahmed 889. Mahavir Praiad Singh 
832. M. Venugopal 890. Mahavir Prashad . 
833. M. Vetrivel. · · 891. Mahavir Tarsaulia 
834. M. Viswanathan 892. Mahendra' Kanskar . 
835. M.A. Pali! 893. Mahendra Ka~tilak Dugad 

. 836. M.A. Rane 894. Mahendra kumar Sharma 
837. M.A. Srinivasan 895. Mahendra'Narain Singh 
838. ,M.A. Toke 896., Mahesh G. Jani ., . 839. ~1.C. Misra ~97 . Mahesh Jaini 

'840. M.C. Sarangi1 89/l. . Mah~shwar Patl1al< 
841. 'M.C.R.A.J. Pragasam '. 899, Mah'raj Narain Singh ' 842.: M.D. Lele· ~99- .Maj P.M. Ravindran. ·. 
843. M.G. Chitrangadan @1- Maj. Gen. C.K. ~arumbaya (Retd) .. 
844. M.G. Memon 902. Maj. Gen. Vined Saighal (Reid) 
845. M.G. Merchant 903. , Maj. S. Dhawan (Retd) 
846. M.G. Prabhakar . l , 904. Maj. Saroj Ku.mar Rath (Retd) 
847 .. M. J. Lavakare 905. Man Mohan Krishna Saraw'agi ' 
848. M.K. Bhanu 906c" Manak Tiwari'' Sandhu··- .. 
849. M.K. J.ain 907, Marias Mukherjee 
850. M.K. Manoj Kumar 908. , Mangu Singh . 
851. M.K. Pande;. 909. Manish Kumar 
852. M.K. Sa.blok . .. 910. Man9j ~oshi 
853. M.K. Satisha . · ·91{ Manoj Kumar 
!354. M.K: Sinha ' 912. Manoj Kumar Srivastava . 
855. M.K.M. Ghani ,• 913. Manoralh Sharma 
856. M.L. Khetarpal 914. Manubhai K. Patel· 
857. M. L. Malhotra 915. · Mayank Jha 
858. . M.L. Sureka, IAS (Reid) ,916. · ry,_eghraj Aggrawal 

:, 

!!59. M:M. Agarwal ;_ 917. · Menino Mario Araujo 
·860. M.M. Bhalla 918: Menion M. Araµjo · 
861. M.M.De 919. Mewaram Nirbal 

· 862. M.M. Kothari 920., Mihir Ranjan Biswas .. 
863. · M.N. Prasad 921. Milap Chand Choraria , 
864. M.N. Singh. 922. Mir M·umtaz Ali 
865. M.N.V.V.S. Prabhakar 923. Mohan Chandra 

'866. M:P. Acharya - . 9,24. . Mohan Dharia 
'867. ·M.P. Bendre 925 .. Moha·n Lal 
868. M.f'.R. Nambiar 926. Mohan Lal Gola 

• 
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927. Mohan Lal Sharma 985. N.R. Mohan 
928. Mohan Mukul 986 . N. R. Ramakrishnan 

. 929. Mohan R. Nilekani 987. · N.R. Saiya 
930. Mohan Singh Nayay 988. N.R. Thomas 
931. Mohanlal Ramkisan Shivtiare 989. N.S. Hanspal 
932. Mohd. Abusaleh 990. N.S. Kapur 
933. Mohd. Amjadullah Siddiqui 991. N:S. Kokate 
934. Mohd. Habibur Rehman 992. N.S. · Parasuraman 
935. Mohd. tsrail Khan 993. N.S. Ranganathan 
936. Mohd. Niamat Ali 994. N.T. Shanmugam 
93?. Mohd. Rashid 995. N.V. Marathe 
938. Mohd. Sadullah Khan 996. · Na. Peruuaz~uthi . 
939. Mohd. ·Samad Rahaman 997. Naba Kishore Moh11patra .. 
940.- Mohd. Shafee 998. Nadim Uddin . ' 
941. Mohil Kumar Chakraborty 999. Nagan lvri Hebbal 
942. Moulana Syed Taraq Quadri 1000. Nagehdra Ku_mar Singh 
943. Mrinmoy Pathak Choudhury 1001. Nageshwar Prasad Singh 
944. Ms. Anupama Chowdhury 1002. Nagmani Kumar 

, 

945. Ms. Babita :: " 1003. Nambiar Ramesh Narayan 
946. Ms. Basanti Chatterjee 1004. Nanda Kishore Negi . 
947. 'Ms. Bindu 1005 . Nandan Lal Kejariwal 
948. . Ms. Hemlata Jain 1006. Nani Gopal Paul 
949. Ms. Kiran Vora 1007. Nanubhai Naik · 
950. Ms. Mandeep Kaur 1008 .. Narayan Chandra Nag 
951 .. Ms. Manju Rani Pandit 1009. Narayan Prasad Charimali 

' , 952. Ms. ~alini Kanta Ray 1010. Narayan S. Pai 
·953. Ms. Nutan 1011. Naren M. Mehta 
954. Ms. S.H. Butani 1012. Narendra Kumar Tewari 
955. Ms. Sugyani Sahu 1013. Narendra Mishra 
956. Ms. Sumangala N~elakantan 1014. Narsingh Si11gh 
957. Mukesh Kumar 1015. Natharam Rasik 
958, Mukesh Kumar Sahani 1016. Natvarlal Kripashank.Jani 
959, Mukesh Kumar Sharma 1017. Navin.Chandra ·Pant 
960. Mukesh Suman 1018. Nawab Md. Baharul lsahaque 
96.1_. Muneshwar Kumar Jha 1019. Nazeer Ahmed 
962, Munish Lal 1020. Neela Shukla 
963, Munshi Ram Swaroop Buddh 1021. Nikhail Jain 
964. 

. . ' 
1022. Nikus Kumar Sarkar Muppidi Appalaraju 

965. . N. Arul Dhas 1023. · Niladrinath Mohanty ·: 
966. N. Ashok 1024. Nimain Chara!) Biswal 

' · 967. N.Haridas 1025. Nirad Baran Ray ' 1 

968. N. Kutumba Rao 1026. Nirmal Chandra Jain • 
969. N. Murugheshan 1027. Nishikant Govind Paranjpye 
970. N. Nachappa 1028. N1tin Dayal 
971. N. Sailapathi. 1029. Nitya Nanda Joshi 
972. N. Srinivasacharyulu 1030. Nrapati Nandini Sharan 
973. N. Sundc1rarajan 1031. 0. Dayakara Reddy ,I 

974, N. Venkaiya 1032. O.K.-Ghosh 
975._ N.B. Nair 1033. O.P.'Gupta 
976. N,C. Dhariwal 1034, O.P. Pabbi ,1: 

977, N.C. Seth 1035. O.P. Pathak ' 
978. : N.D. Dhingra 1036 .. O.P. Sharma 
979. N.D.,Khurody 1037. O.P.R. Mishra 
980. N. K. Acharya 1038. Om Prakash 
981, . N.K. Das 1039. Om Prakash Gupta 
982. N.K. ~le 1040. Om Prakash Singh 
_983." N.K. Ravindran 1041. Om Prakash Tadia 
984. N.M. Gopal Ratnam ·1042. P. Achutha Menon 
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1043; P. Anu Chengappa 
1044. P. Chand Bee Khadeer 
1045. P. Gopa Kishore ' 
1046; P. Guru Prasad • 
.1047. P. Kannan 

. 1048. P. Madhava Rao 
1049. P .• Manickavasagam 
1050. P. Mukhopadhyay . 
1051. P. Muthuramanuja Ttieva'r. 
1052. P. Naraya11asamy 
1053. P. Prabhakara Rao 
1054. P. Raju 
1055. P. Ramdas 
1056. P. i;lai B'abu 

· 1057. ·p_ Subramaniam . 
1058_. P. Suresh -
1059. P. Thangavelu · 
1060. P. Venkata Rao . 
1061 .. P. Viswambharan, Ex-MP. 
1062. P.A. Choudary . '• ·: 

. 1063 .. P.A. Pouran rt: 

. 1064. P.C. Banerjee 
1065, P.C. George 
1066. P.C. Gupta 
1067. P.C.,Jain 
1068. P.C. Mishra· 
1069. P.C. Pande 
1070. P.D. Jhurijhuriwala · · , 
1071. P:o. Sharma · 
1072. P.O.' Thakur 
1073. P.G. Narayana Panikar · ·.• 
1074. P.G.'PremJal · 

· 1075. P.H. Singh 
1076. P.K. Balachandran Nair 
1077. P.K. Bhat 
1078, P.K.,Jamindar 
1079. P.K. Kundu · ···1 

1080. P.K. Majumdar 
1081. P.K. :Mohanty 
1082. P.K.-Roy 
1083. P.K. Sahoo 
1084. P.K. Sharma 
1 D85. -P .K. Valera 

·1086. P.M.-Deshpande: 
1087. P,M. Karnath 

. 1088. P.M. Mah~devan 
1089. P.M. Pranjape 
1090. P. N. Bhosle 

, 1091. P.N: Kotha(i 
1092.- P.N. Rajoria• 
1093. P.N: Saran . 
1094. P.O.R. Nambiar . 
1095. · P.P. Madhava Kalina! • 
1096_. P.P.G. Nair 
1097. P.R. Chakarobarty 
1098. P.R. Nachiappan ' 
1099 .. P.R. Ramavarma Raja 
1100. f'..S, Joshi 

1101. P.S. Ramu . 
1102: P.S. Subrahmanian ... , 
11 o3. P .s. vaidya · 
1104. P.S. Yog 
1105. P.S.N. Murty, 
1106. P.S.N. Rao,: 
1107. P.T. Thomas. 
1108 .. F'.T.Varghese 
1109. P.V. Chandy . · 
1110. P.V.'Krishnan ·. 
1111. P.V.,Ramana Rao 
1112: Padamna'th Ragae 
·1113. Pancham Singh Kamal 
1114. -- Panchanan S. Sinha· 
1115.' Pandit Chandrabhan Pathak 
1116. Pandit Sita Ram Das· ' 
1117. Pandit Sitaram Prajapati 
1118. • Pankaj Kumar Chatrya 
1119. · Param Kirti Rao Gautam 
1120. Parimal Kanti• Dasgupl!3 

·1121. Parma K .. Modgil · 
1122. · Parshurain Sharma 

·-1123. Pawan Kumar. · 
1124. Pawan Kumar Jha 
11'25. Pawan Kumar Singtiar 
11.26. Peston Padainji Ginwala 
1127.. Peter P. Jacob · · 
1128. · Phiroze Bomanji Javed 
1129. Prabhat Kumar 
1.1.30. Prabhu Dayal Pahuja 
1131. Prabir Kumar l.:aha' 
1132. Prabodh Kumar Patnaik 
1133: Prachet Bhuyan . ·, · · 
1134.' Pradeep Kumar Agarwal · 
·11_35·_ Pradeep .r:,Jambiar 
1136. Pradeep Ram Hingolkar '. 
1137. Pradip N. Khandwall_a ' . 
1138. Prahladrai L. Avas~tthi . . 
1139. Prakash Ambedkar, M,P. · ' 
1140: Prakash C~and Soni ·, '· 
1141. Prakash Chandra Seth 
1142. Prakash Chandra Suri, 
1143. Prakash Hemawat , 
1144. Prakash Palandi · 
1145. Prakash Raghunath Shinghate 
1146. Pralaysaran Chakrabarty 
11'47. Pramcid Kumar. ' 
1148. Pramod Kumar, Sahay · 
1149. Praniod Kumar yatsalya 
1150. Pranab Kumar Das · ' 
1151. Prasejit Banerjee · 
1.152. Prashant-Kumar Das 
1153. Prashant Srivastava 
1154. Pratap Keshari Nai~ 
1155. Pratap Singh. 
1156. Pratap Singh Bairagi 
1157. Pree! Pal Singh Gambhir 

. 1158. Prem Chandra Gupta 
' , 
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1159. Prem Kumar 
1160. Prem Kumar Aggarwal 
1161. Prem Kumar Khosla 
1162. Prem Shankar Jha 
1163. Prem Singh 
1164. Prem Singh Gehlot 
1165. Prem Singh Vo1)ra 
1166. Premgiri Goswami 
1167. Prit Pal Singh Gambhir 
1168. Prof. (Smt) Kapila C~aterji 
1169.- Prof. A. Lakshminath 
1170. Prof. Amar Singh Dhaliwal 
1171. Prof. H.M! Jain 
1172. Prof., lndravadan K. Chhaya 
1173. Prof: J.N. Antani 
1174. Prof. J.P. Vyas 
1175. Prof. K.V,. Naray~na Rao 
1176. Prof. M .. Ramaswamy 
nn. prof. M.P. ·singh 
-i 178. Prof. Madan M. Sankhdher 

· · .1179: Prof. N.K. Jain 
1180., Prof. P.B. Mohod 
1181. Proi. Pola _Koteswar Rao 

• n 82. Prof. Pravin Rathod 
1183. Prof .. R, peti · 
1184. Prof. R.N: Thakur , 
1185. Prof. Ramakrishnan' 
1186. Prof. Ravindra Nath Pal 
1187. Prof. S.G. Kashikar 

,1188. Prof. S.K. Bose 
1189. Prof. S.V,Raman 
1190. Prof. Shanker Krishanswami 
1191. Prof. Sreepada Das . 
1192. Prof. Tilak Kumar Sharma 
1193. Prof. Tushar KantiDey -
119if :Prof. V._Selvarajan 
1195. Prokash!Chandra Dutta 
1196. Prosenjit Das Gupta 
1197. Pukhraj Megwal 
1198. Punee/ Pushbar Mishra 
1199. Purshottam M. Kumbhar 
1200. Purushottam Nivas 
1201. Puttu Lal Patel 
1202. l'.yar Chand Das 
1203 ... R. Dass ., 
.1204'. R. Ganesan 
1205 .. R. Krishna Murthy 

, 1206. R. Manda! , 
'1207. • R. Muthupalaniapan 
; 1208. R. Padmanabhan 
1209 . .R. Ramachandran 
1210. ·R". Sangeetha Rao 
1211. · R. Sreekumar 
121 :t R. Sugathan . · · 
1213. R. Venkataseshaiah 
1214: R. Vijayan • 
1215. R.A. Jalan 
1216. R.A. Kantak 

1217. R.B. Gutta! 
1218. R.B. Singh 
1219. R.C. Kureel · 
1220. R.C. Pal 
1221. R.C. Waswani 
1222. R.D. Bhardwaj 
1223, R.D. Rao 
1224. · R.D. Shivsharan 
1?25. R.G. Goel 
1226. R.H. Pandy 
1227. R.J. Nair 
1228. R.K. Aggarwal 
i.!29. R,K. Bhatt 
1230. R.K. kutty 
1231. R.K. Madhyasiha 
1232. R. k. Mahavar 
1233. R. K. Makharia 
1234. R.K. Malkani 
1235. R. K. Murty 
1236. R. K. Pad hi 
1237. R.K. Pandey 
1238. · R.K. Sachdeva 
1239. R.K. Seth 
1240. R.K. Sharma 
1241. R.K. Soodh 
1242. R. K. Udeshi 
1243. R.K. Upadhypya 
1244. R.K. Vasishtha 
1245. R.K. Waghmare 
1246. RK.D, Chowdhury 
1247. R.L. Vishnu 
1248. R.M. Deb Nath 
1249. R.N. Mohanty 
1250. R.N. Vyas 
1251. R.P. Chockalingam 
1252. R.P. Nigam 
1253. R.R. Dhawan 
1254. R.R. Hingole 
1255. R.S. Choudhury 
1256. R.S. Dhobole 
1257. R.S. Khanna, !AS (Reid) 
1258. R.S. Mcarthy 
1259. R.S. Narayanaswami 

, 1260, R.S, Patel 
1261. R.S. Saf<sena 
1262. R.S. Sawdekar 

, 1263. R.S. Sharma 
1264. R. V. -Bhasin 
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1265: R. V. Subramanian 
1266: Rabi Narayan Purohit 
1267. Rabinankar Jena 
1268. Rabindranath 
1269: Raf at Jafri 
1270. Raghubir Sharan Sharma 
1271. Raghubir Singh Kahal 
1272'. Raghunath Mahapatra 
1273. Rahul 
1274. Raj Kapoor 
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· 1275. Raj Kishore Sahoo 
1276. Raj Varma. 
1277. · Raja Ram • , __ , : ·.•. 

· , 1278.' Rajalakshmi Mandi ram, , ; 
· 1279. · Rajaram, : 1 

1280. -Rajbir,Singh Ahlawat .... , 
1281. RajdeoTiwari ,, , · 
,,1282. Rajedra Prasa~.- : : , 
.1283. Rajeev Dwiveqi . 
1284. Rajeev Kumar.Sinha 
1285. Rajeev Saraswat , , . . . , 

· 1286. Rajendra Guru_· .: • ,· ·., . : .. ·. -
1287. Rajendra M. ·Jagdale· .' · -- . . 

• ,1 ' • ,_,_. • 

1288. Rajendra Prasad · , · : · . 
1289. Rajendra'Prasai! (;loS\Yami '. __ 
1290. Rajendra Prasad Sharma · · 
1291. Rajendra Shar\kar'Bhatt . · 
1292. · Rajendra Sidhanti: ' .' · · '. 
1293 . .Rajilndran Kµllam·,, • • . ,. 
1294. Rajesl;l Krishnath R1urin?1thka"r· ·. . 
1295. Rajesh Kumar .- ·,: ' . . - . 

··129_6. Rajgopa(Sharm.a :· • ·' ··· 
1-297. Rajinder, Puri · - . , 1 

l '• l 
1298. Rajindef, S. Rawat , ·. , 
1299. Raj iv. tal : •" : · ., ... 
1300. Rajiva shushan' Sa.hay ·,.' ·.- ,: · 

, 1301. ·~.ijju.Prasad'. _ · .:• . '·:, , , · 
. _, ~302. Rajkumclr · ··· · ,, ' ' · 

1303. Rajkumar 10ishra_ · ,. . 
1304. _RakeshB. Kui:iai .. ' ·: ;": ~--
1305.. Rakesl:1 Bhrany • · 
1306. Rakesh Gupta , ·.' . , " .. , , 

• 1307. Rakesh ~umai . , I_' ·,,, . 
:-: 1308. Rakesb ;Ranjan ,Kumar . , 

. 1309. -Ral<esh Sharma ' ' ,· .. ,., 
131 O. R~m Adhar Sil)gh ":., 

· 1311. Ram Avtar-Sharma 
1312. Ra'm· Chandra Sahbo 
1313. Ram Chandr$ ~ingh . 

-1314: Ram ,Datt' Gupta . ·' 
• - . ' l 

1315. Ram Daya Chauhan 
1316. Ram beva Ram . ,· 
1317: Ram G·opal Sharma 

-1318 . .Ram Govind Prasad· 
"1319., Ra/ii Jiwaii Pandit Vidyarthy ' 
1320. ·.;Rani Karan Shastri . :- ·' -
1321. Ram Kisha_n· Rattii_,: . 

· 1322 .. .Ram Kishore ,Singh ' 
1323. Ram·Kumar-jha ! ; , ·: 

1324. _Ram Lakli~h;singh Chauhan·. ' 
1325. Rarn" Lal Gehlot I · ,, 
1326. 'Ram· Murid Singh ··, -· _ · 

.·1327. 'Ram Raj Ram · '' 1 • 

1328. 'Ram Rishi Eiti$rdwaj' ' 
1329 .. Ram Sagar·Mishra' . _:' _ .. 
1330: Ram Shankar Prasad Singh · 
1331. Ram·Tola'ni · ' 

• 1332. Rama Raci i 

... 

' 

1333. Rama Shankar Jaiswal, , -
1334. Ramakanth inani 
1335. Ramakrishnan_ 
1336. Raman Kumar ·,· 
1337. Ramanjuam- · ._; ,;. 
1338. · .Ramapati Mishra ' _- ,_, 
1339. Ramaswamy R. Iyer 
1340 .. Rstmdas Kalia,, ·. ; , 

· .1341. Ramesh 
1342: Ramesh Chandra . . · ; . 

· _1343 .. Ramesh Kumar, · 
1344. Ramesh Kumar -Parvatiya 
1345. Ramesh i<;umar,Sethy , 
1346. -Ramesh R. Patel 
1347. Ramesh Shukla, 
1348. Rameshkumar. Ganahie 
1349. Rameshwar Maharaj.: 
1350. Rampal Verma . 
1351. 1Rarnpravesh Tiv,:ari .... 
1352. · Ramrao V. WavalL . , , . · 
1353. Rana Devendra Singl:, . :, :_ .· 
1354. ,·Rana Rajeev Si[lgh .. '; _. ·. · 

. 1355. R;'!sha .Ranjan Biswas • · _, ; .-
1356.' -Rasikbhai Shukla · . 

-1357. 'Ratan Chandra.GuJita .' 
1358. Ratheesh 'p_ ·. ~---' _ 
1359:,. RatnakerBhengra-Johar · 

·. '1360. Rattan Chandra G4pta · 
1361. Ravi Chandra Sahoo 
1362: Ravi K Maheshl'{ari 
1363_- .:Ravi Kumar . 

. 1364.: iRavi Kumar Kohli 
1365. Ravi S. sorjuse .-. , : 
'1366:,' Ravi Verma .: . : :. 
:1'357_ Ravinder Nath sharm~i ·, 

. \ 

. ' 

C .·. 

. ' 
I 

.... t 

1368. Ravinder Raj · ·.. · · . 
1369. Ravindra Valmikrao Kalaskar", ·. -. 

· 1370.' Renu Chopra , ·. " 
1371 :- Robert Aran ha · · ~-. 

. ' 1372.- - Robindranath Bora -1 , , , . , 

. 1373., Rohit J.' Pat!;ll , ·\ ·. 
1374, Romulus Whitaker 
1375. Roshaii Lai Avasthi'.. '' 

1
' 

··1375, R9shan Lal Gau( .. ' . ;:: .'· ! .: · ,_: .. , 
1377. Roshan-Sonkar ·.·,. , .... ,. 

· 1378. ' S Harun Murta Rao: . :,_:1 11 
1379. s:,Anandakumar • 

. I I , 

1380. S.'Apponoo · ... ,. ,. . , . .,.,." 
1381. S: Chakkrava.rthy.Mariappan.. ,;/.: 
13_82 .. S. FaCihu Mohamed Naseer 
1383_·· S. Ganesh 
1384. S. Ganeshan 

-1 

1385. S.'Gautama .• 
. 1386. S. Hajee Zaiu~de_e.rf Ahmed 

· 1387. S. Hanumant,i" Rao· 
1388. • S. Jayachandran Nair 
1389., s. Karthikeyan 
1390. S. Krishnan 
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1391. S. Mahalingappa 
1392. S. Monda! . 
1393. · S. Muniramaiah. 
1394 .. S. Narasimha,Prasad ·• 
1395. S. Natarajan .· 
1396. S. Parameswara lyei 
1397. S. Pattabiraman. 
1398' S. Raghavendraii' ·· · · 
1399. S. Ranganatha Rao 
1400. S: Reginald . .. : ··· 
1401, s. Sankaran 
1402. $. Sanyasi Naidu': .. 
1403, S: Srinivasan ·· • •. ·. 
1404 .. S. Sriramulu, Gupta. ·: 
1.405. S. Subramanian · 
1406. S. Uday'Kumai 
1407. S. Uppili . 
1408, S. Varatha -Rajan: 
1409. S. Vasudevan 
1410. S. Viswanathan . 
14J1: S.A. Rao ' · 

l <• • 

. 1412.- S. B .. Chou bey · '':' 
-1413. S.B. Tlianga·Thiruppathy Nadar 
1414. S:B. Vijayakumarim' · · · 
1415. S.C. Aggarwal•. · · · 
1416. S.C. Bhowmick · ' 
1417. S.C. Garg 
1418. S.C. Gupta · · 
1419. S.C. Nandwana 
1420. S.G. Ananctan · 
1421. S.G. Doshi 
1422. S.G. Kashikar ' 
1423. S.G. Ranade·' · 
1424. S.G. Sharma 
1425. S.H. Sheth 
1426, . S.I. Biwalkar 
1427 .. :s.J. Lucy-· 
1428. S.K. Arora · · 

. 1.429. S. K. Baruah 
1430. S.K. Ochre 
1431. S.K. Garg · 
1432. • S.K Jain, 
1433. S.K. Kedar· 
1434. · S.K,Raman 
1435.' S.K. Singh . · 
1436 .. S.K. Trivedi. 

' . . 1437. S.M. Dhepe. . 
1438. S.M. Krishnatry 
1439. S.M: Sundaram 
1440. S.M. Thacker ' 
1441: S.N, Deshmukh 

'.'· j 

1 • 

j •: 

· 1442 .. :s.N. Kaul . . .. , . 
1443, S.N. Mul<herji .. 
1444. S,N. Raina Raju·' 
1445.. RN. Sabnis . 
1446. S.N. Saran 
1447. S.N .. Shukla, IAS 
1448. ·s.P. Anand 

,"I I 

· 1449. S.P. 'Godrej 
1450. S.P. ·Govi! . · ·, · _, · 
1451. S.P:·Paramashivaiah ·, · 
1452. (,.P. Singh' .. · '· : . : ' 
1453 .. S.R. .□eod.ha_r. 

· 1454.i S.R Kaushal· . ' 
· 1455. S.R Rajput 

. 1456. S.S. Ambalaka_n· 
1457. -S,S, Apte · · ,. · 
1458. S.S: Deshmukh 

· 1459. .S.S. Dhawan :· ', 
1460. S.S: Khandalekaf, · , 

I,· 
1461. S.S'-Saha 
·1462. · s:r. Balamurug'an · . · ' 

. '. 1463. s.v: Raju· • ; · 
1464: Sachida Naod Nautiyal 
1465.-·-Sachidananda . . 
1466: · Sachin S. Daiwa/ ,. . : ' 
1467. Sachindra Nath Chakraborty · 

. ' 1468. ·sadashiv V. Jogelka'r . · . 
146~: $ahdev-Pras,id _'(ad.av · · · 
1470. · Sajni Lal Tamta' · .. . .. · 
1471. -Sakti Kum,ir Dasgupta': . 
1472. : Samir Kumar Sinha · 
1473 .. Sana! Kuma'r Chakrabarty · 
1474. Sandeep Sinha ·' . ' . 
1475 .. Sandip S. Raibhole. . . 
1476. · Sanjay 
1477. Sanjay Bhagat· 

~ 1 ~ . 
1478. Sanjay Goyal · . : 1, .• 
1479. Sanjay Kum,ir . . , . • • 
1480. Sanjay Kumar Marathi:. •. 
1481.· 'Simjl3y L: Nandaowar . ' 
1482. Sanjay Narayan Sinha Chaudhuri 
1483. Sanjeev Kumar'Jha . _. · 

· 1484. ·sanjivKum·ar · :·.: ·, • ·. · 
• 1485 .. Sankara Sastry · . 
:1486.· Sarithanam Kasthuri 
1487 .. Santi Ku'niar cliakrabar\i 
1488. Santimoy Banerji ·• : 

' • 'I ' 'i' 
1489. Sarajit Kumar Chatterjee 
1490: · Sardar Azad Patel · 
1491.· Saroj_Kumar Pa[11, ... · 1 ·: 

1492. Sarojendril Nath Sarbadhikari 
1493 .. Silrsij Nayanam . . · 
1494. Salish Chandra Mishra-
1495. Satrughna Jha .: ... ,· 
1496. Satya Nana Garg .. •·· .. '. 
1497. Satya Narain Choudhury 

• • d . ' • 
149.8. Saty;i Narayan Bhimsana 
1499. S~tya PaLSingh·. ; . 
-1500. Satya: Prakash ; 

1501: Satya,Shiva Sunder . 
' 1502 .. Satyariarayan Choudhury 

1503: · Satyanarayai, .Saha 
1504. Satyanarayan Sha'rma · ·· 
1505. Satyanarayan Singh ._, . . . 

, 1506. Satyap_al Singh Som~arishi 
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·1501. Satyavir. Bhardwaj , 
1.508. Sa!yenara Kurnar Ctioudhury, 
1509. ,Saurnen Sekhar Ghosh· · 

·1510. Saurabh Srivastava· , . ,. 
1.511. · Sayyad Karani 'Ali°Naqvi · . 
1512. Sekhar Motu'ii: . : • · · :; · 
1513., Shabbudiil Abbasi.-·•·····'·., 
·1·514, Shahid Anwar · . 
1515. Stiailendra Kumar Jha ·. 
1516., Shailesh Gandhi · · .,._. '-
1517. Shaleen,Rakesh :· .. 
1518. Sharnshe~ Singn'Bedi ,. 

·.' I'!! ' .- - _. 
1519. Sharnsher Singh Naru(a:. 
1520. Shankar Lal Rasar · ... ., · 

·_ 15.21: ·shankar Prasad·· " ;·. • 
1522. Shankarrao.O. 'Gedam, ex~MLA 
1523.' Sha~ker Dev . . ~ ' . . ' . 
1524. 

0

Shanti Lal Sharma;,_. . 
1525 .. Shantibhai Akhanf ' ' '. :: '·, 
1526.: Shar~d Kumar; Vernia . ,' ;. • .. 
1 ~27. ~harda Prasas]. Pandey . '-' 

· 1528.' Sheo;Nandan Raul ·:• ... :. ' 
1529. SherSingh .. . ,·,-, · \ 
1530. · Shirish'D.,Joshi•, · ',, 
1531. Shish Pal Singh , · .',, , i ·; ' 
1532.. Shishir, Kumar.Bc!kshi ·• 
1533. Shishu .P_allav Maury_a: 
1534 .. Shiv.Dhyan Singh . , 
1535. Shiv Kumar Pandey ·.:.: 
1536, Shiv.Pal Singh': . . 
1537.' Shivanarid. , · : · 

'' 
1538 Shivdani Prasaa'• .. .-.... · ·,, .. 

. • · 153ti, ShivendraK 'Sin.ha, . : . 
1549. Shivendra Singr ·To'mar . . . ' 

· 1541. Shivnc!ndan·Singh'Bain's ''. ·: " 
1542, Shobfr Natfi Patel' ". . , · , 
1543. Shrikarit Chotidhury . · 
1544. Shripad Nayak ·; · . 
1545. ShripacfS.-Bolashetty• .. , ·. 
1546: Shruti.Kant' Pal I i.' · · · -' · 
1547. Shyam Singh Rarih

0

ar ! . ' · 
. 1548. Sl:iyamal Ctioudhury· . 

· 1'549: Shyamal Kumar•putta· .. c' 
'•f55o.· Shyanilha·Pappu • '. · · r ,.., 
1551. · Sidheswar.,Mish'ra ,. · · .,,,._,· . , 
1552. \ S_ishan ·Ka.n:,var : , . · · \ :' .. 
1553,, Sit~ra,:n.Jinpal.: :, ,_. :'., .:•. •, 
1554. Smt. Arti Shrivastava ,, ·" · •' :·. 
·1555: Smt.Asha Mishra,·_- ,,., ,, 
1556. Smt.Asha,Singh "·, . '•_;'. '.;: , 

• \ , ' ••'· , I , 

1557. S_mt..B. Hemalath~,., ,1.,.:: , ; , 

1'558. Snit. Bai~ehi: K~fbhar: ,1.-. : . ; ( 
1559. Smt. Bhamali.S~cyendra,Kulkarni, · 

._ 1560. · Smt. Girija Narayanan · .. ,_ 0 

. 1561. Smt.' 1.1.,War , :, 
. ' 1562. Sm!. Jogeshwa.ri ,Sadhir, •·. 

1563. Smt. M.,Padmaja 
. 1564, Smt: Maheshi. Divi, 
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1565. Smt. Maneka Gandhi, M.P. 
1566 .. Smt. NandinCMenori I ' . 

. 1567. Snit. Pooja Jha : ,. 
1568.' Smt. R. Chi Ira' 
1569.: Sni_t. Ra]ni · · ', 
1570, Smt. S. Meena . . . 
1,571'. Sm!. S'. Padmaja V. Reddy'. :, 

· · 1572. Sm!. Savtri Devi · · , , · • 
·1 . ' • . . ' 
1573. Smt. Sunarn1 Kansai .. · · 
1:574. · Sm!'. Su~hrn'a·Kumari .. 
15_75. SohanJal'Prajapati . · 

· 1'576. Sothi Pragasam · ·· ·· 
. 1577. Sri Sudhakar Rout . 

_ .. 1,578. Sri Vaani Maruthi.Krishnageetaarjuna 
' 1579. Srihina Sahial' · · ' 1 • ·, · 

1580.. Srikrishan 'G;:irg ., · '· · 
:1581 .. Sri ram , 
:158;1 .. Sub. Maj' Mu~htarSing~.,(Retd.) 
,1583. · Subhas,Chandra Saha· ·1. · . .. "' 

1584: Subhash· , · :. · .:f · ·· · ·, 
15@ Subhas~' Ch'aridra.Agraw·ar 
1586. Subhash Chandra Sarkar 
1587. Subhash .M Pradhan · . 
1588. fu!!;>hash Sharma• : · ·, · :-
1989, smihendu )BhaUarcliaije'e ' 
1590. · Subodh Ku'mar·:, · ,. \·• · 

,, 

1591,. Subodh' Kumar Singh · L • "' • 
1592. ·Subodti Markarideya,J' :_ \ 
l 593. Subramanya Kumaran Narnb1a'r · 
159~ .. Sudhakar AWasthi -<:· . 

·1595. Sudl1ir Chopra, '. , 
1596. Sudliir. Kumar"'·''·,:;, . 

1 _1597. Sudiptb.-Das~·=--, · . •, ,,,-, ,· 
, 1598 .. Sugopal Ghosh·,-•·;.·.: 1 

'· J599. -Sugriv,Singh, • : ~-, · , ,, :; 
1600. Suhrid:Kumar-lMazumdar 
· · ·• 1,, I , 

1601. Sujil Sanyali , . 
1602. s'ukhdev S[ngli. ,,. 
1603 .. Sukuniar Ranjan Datta. · : ... . 1 . 

" . 1604. Sumari Das·!",.·,. ·: , ... : 1 · , i • 
.. 1605. Sumari Kumar,Tiwari,,'. ,, ; l 

,. . 1El06. Su!Jlanta C:h~~r~i:iarty : : 
1607:. Sunil Chandak, , : , , .·' .- ·· · · :: 
16Q~. Sunil Kunjarl ';",:,,c .' : •,; 
1609. Suraj Narain, Sharma 

'f . : . 

1.610. Suraj Prasad Jaiswal. · 
1611. Sure'nderKurnanSlngh 

· 16°12., Surendra Bh.andari , · · . •., , , 
1613. Sure'ndra Narai~'.Sinh_a· · t · 

·· . ~614. SurendraSingh: Katiyar i'. 
·, 1615: Suren'ora Sirigl:1,Toinar- : . 

16.16. St.iresh Kumar-: .. : · :, . 
1617. Suresh Man'gru.ikar 
1618. Suryanaranayar;ia'Mantha 

· 1619. Sushil Kachewar 
·1620. Susilj(umar~angopadhyay 

' 1621.' ·Swami Ananclevanand Saraswati 
' _1622. Swami As~E1Shananda Saraswa'ti' . 

'1 

. ' 

,_ 

' I 

,, 
" ' 



1623. Swami. Govardhan Bt)arati 1681. V. Giriraj . ' i 
1624, Swami Manavatavadi 1682. v: Prasanna: Kuniah ( 

' 
1625. Swaininath Mishra 1683. V. Raghu 

• !· 

1626." ·Swapan Kumar Banerjee 1684. V. Rajendra·Hebbar '· . 

1627. Swapan Seth · 1685. V. Ramachanc!ra _Rao 0 
1628. Syed-Ahmed . 1686. V. :Ramanathan 

- ffi29. T. Albert Abraham 1687. V. Ramanujam . ... r . 0 

1630. T. Kaninakaran, ''" 1688. V: Sabariniuthu. 
1631. T. Krishnar,)~utty 1689." V. Sekhar . , . 
1632. T. Rajendran 1690. v:sreenivasa Prasad,.M.P. ' ,_ . '.. . 
1633. T. Soundar Rajan 1691. V. Subba Rao ., 

T. Thanaraj : ·v. Vijayamolian fll. 
.. 

1634. 1692. 
1635 .. T,A. N!iresh : , 1693: V.C. Pandey • 
1636, T.B. Viswal)qth;m· 1694. V;D. Govilkar 
1637. J.K. _Sukumaran I\ 1695. V.G. Ramesh Kumar 
1638:· 

" . , ' ' 

'T.N. Srinivasan· 1696. V.G.Shetty 
1639. T.S. Prasada Rao 1697, V.H. Dalmia 
1640.' T.S: Ramal<rishnan 1698. V. k. Bhaskaran 
1641., T:S. Rangama'nna( • 1699. V.K. Gautam· -

. • ' I ' 

1642 .. T.S. Venkatesha:Murthy •· 1700. V.K. i_<alathesw_aran, '. 
'. 

1643. t.v. Jose ,: : ' , , 1701. V.K. Sarma, IRSS (8eidf ,_ ' . .. 
1644. T.V. Ramadikshit 1702 . V.K. Tiwari --1:. 

. ffi~5. T.V. Ramamurthy _,.-
~ 

'1703 . .V.K.S. Cha_udhary 
" 

, 
a , , r 

·1646 .. T. V. Singh. J 1704. V.N. Sathe 
1647. Tapan Kumar Maity: 1705. V.P. Vaze, 
1648. Tara Chand Gaur · 1706. V.R. Vaz~. 

• I 

1649. Taradutt Pandey ."Adheer" _ - 1707. V.S. Sankaran .. , 
1650. Tarkeshwar Sahu,., 1708, · v.s. Sastry :,~I 
1651. Tarlochan:Singh, IAS. 1709., V.V. Kunjhu Kuttan: ... 
1652. Tarunabh Khaitan -·· 1710.- Vallabhdas. ., 

1653. Teg Singh"Ran'a 1·1.11. ·vanshidhar Jha ',."'. •' 

1654. Thakur Praveen. Dattatreya 1712 .. VarriDehudu·,. ., "-
1655. Thoban 'C. Lodaya 1713,". Vas Dev 
1656. Thomas Mathew .- . ' ' 1714. Vasudev,Prasad. ,. 

.' 

1657, Tokong Perlin 1715. Vasudevarao R. Peshwe 
' 

1658. Tribarik Adelwar .. --·' 1716. · Vasuki Nath Rai . , . 
'· ' . I' I 

1659. Trilok 'Naray~n . · _, 1717. \led Prakash Sharma,., . -· . L , I . ' i .. 
Venkatanarayanan . 

N 

1660. ·Trimurthy ., -· 1718. 
1661. Trinath Maharana 1719. Vidya R. Oruganty,,_ 
1662., Triveni Sahai S_rivastava 1720. Vijay Gupta · 
1663, Tukaram Tayappa K9mble 1721._ Vijay Kalra 
1664. Tushar.Kanti Ghosh . · ' 1722 . Vijay Kesl]av Bhagwat· 
. 1665. ·. Tushar Mohan · ,· . 1723. Vijay Kumar , ,, 

•', 

' 1666. U.K. Sharma · . - 1724. Vijay KumarMishra · '-
' .. 1667. U.L. Karnath. 1725. Vijay Panjwani-

f 1668.;-u.s. Pawar -,- 1726. '{ijay Prakash Vipalvi ... 
-1669. Uday _Ram.' · •\ ', ·1121 .. Vijay Singh Kushwaha· -· ~-

,. 
. , 1670. Udayakumar H. · su·ye · 1728 . Vijay Tiwari 

1671. Udit ,Nar~yan·a· Dewedi 
. - ,: . 

1729.· Vikas Bhaldhare . ;1 ~-

. 1672, Umapada Sarkar' · ., 1730. Vikas'Dambhare• · . , 
.. ; 

-1673. Umesh- Chandra Misra 1731. Vikram-Singh Tawar", :· 
~ 1674. Umesh'Kurriar' '· .; ·· 1732: ··Vilas r: Tipnis ' · ·' · .. 

1675:. Umesh Kumar Sharma 11733. Vimal'Jhanjari.·, 
1676' ·umesh Poddar•·:· ·. ,: ,, ~ 1734. Vimal Malik ., 

' . . ' 
,, 

1677 .. ur:nesh Hashmi Rohatgi 1735. Vimal Mittal 
... ·. . . ' . 

16"('~.: Up·enara Prasad s·ingh : ,· 1736. Vinayak,Govind-Godbole 
~ . ; 

,_1679. Uttainch~nd:ls~rani · 1737. \iinod Nemani · · · 
1680. · V .. Chidambaram 1738. Virchand Jivraj Khona 
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1739. Virendra Singh'Parihar 
1740. Vishal Gupta. 
17 41. Visheshwar Dayal Mathur 
1742. Vishnu Dev Prasad 
1,743. Vishvas Keshav Raravikar 
17 44. Vish)Nana1h Kaup 
1745. W. Santosh Singh 
1746. Wg. Cdr. A.K: Dutta (Reid} 
1747. Wg. Cdr. B.V.R. Rao (Reid), 
1748. Wilubou Newmai 

'-1749. Y. Govind Rao 
1750. Y.D. Vaishnava. 
1751. '(K. Suman 
1752 .. Y.S. Jain 
1753. Y.S. Murty 
1754. Yeshwant Herwau 
1755. Yogerder·Nath Singh 
1756. Yogesh.Kuma_r 
,1757. Yogesh Kumar Saxena 
1758. Yudhvir Singh Chauhan· 

0 

• 

.. 
• 
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~fST OF ORGANISATIONS/INDIVIDUALS WHQ. RESPONDED TO THE 
CONSULTATION PAPERSiQUESTIONNAIRES ISSUED BY THE COMMISSION 

A. ORGANISATIONS On Alphabetical Order] 

1. Adhivakta Parishad Prayag, Allahabad, Uttar Pradesh . 

• 
2. . Administration of Dadra & Nagar Haveli, Silvassa, 

3. · Administration of Daman and Diu, Office of the Law Secretary, Secretariat, Moti Daman. 

4. Administration of Union Territory of Cha,ndigarh, .Chandigarh 
- .. 

5. Administration of Union Territory of Lakshadv,eep, Secretariat, Kavaratti. 

· 6. AG's Office Emplo'yees · Union, Accountants General's Offices; Kerala. 

C 

- 7..; 

8. 

9. 

10. 

11. 

'12. 

13. 

· 14.-

15. 

16. 

,. 

17. 

18. 

19. 

20. 

Thiruvananthapuram-695039, 

Akhil Bharatiya· Kanyaku\)j .Brahm in Mahasabha, 2/346-B, Azad Nagar, Kanpur.-. . , . ..,, 

Akhil Bharatiya Kushwaha Mahasabha, 278, Birhana, Lucknow, Uttar Pradesh. 

. Akhil Bharatvarshiya Digamber Jain Parishad, 10, Darya,Ganj, New Delhi-110 002. . . . 

Akhil Bha[itya Kayasth Mahasabha (Regd), Jabalpur Branch, 1_388. Sarswati Colony. 
Cherital, Jabalpur, Madhya Pradesh. 

Akhil Bharitya Kshetra · Mahasabha Unnao, U.P., Sagar House Pili Kathi, Civil Lines 
Unnao-209 801.. 

' Aligarh Muslim Universit)', Aligarh. Uttar Pradesh-202 002. 
t 

All India Anna, Dravida Munnetra Kazhagam (A.I.A.D.M.K.), Head Office:?26/275. Avvai 
Shanniugam SalaJ, Royapettah, Chennai-600 014. . · . . · · 1 

. . ' ' ' ., 

All ·India Brahman Mahasab.ha ·(Regd),· "Shree Hari", 198, Sector-5, tJrban, Estate. 
Gurgaon-122 001, Haryana· . ; . . . . . 

·, 
· All India Equality Forum, IV/N-20, Double Storey, Lajpat Nagar, New Delhi. 

All India Federation of Scheduled Castes/Tribes, ·Backwards !and Minorities 
Employees Welfare Associations,(Regd) (~9!:.WA$TAMB), SCl;::WASTAMB !3hawan, Sat 
Nagar, Guru Ravi Dass Marg, Karol Bagh, New Delhi-1.10005. ' 

. ' . ',, ' 

All .India Muslim Majlis~-Mushawa.rat, N-44, Abul Fazal Enclave, Jamia ·Naga·r, New 
Deltii-110 025. . 

All.India SAS Association-Audit Branch, Office of the Accountant General (Audit). Kera la. 
Thiruvananthapuram. . .. , . 

All India Servlces Pensioners:ceu, Pensioners' Bhawan, Qhandn:iari Guwahati-781003. 

• • •• I ' > e 
All India Trinamool Congress, C-4, M.S, Flat, Baba Kharag Singh Marg, New Delhi-1-10 
001.. . 

. . . -
21. Ambedkarsamaj, 1217, A/A Vasant Kunj, New Delhi. 



r 

22. Andhra Pra'desh Hi~ti Court Adv~cate~· As;oci~thm:, 8yclerabad, High murt Buildings, : 
· Hyderabad-SOD 266. •· . 

23. Arakshan Samapti Abhiyan (Sariyukta Sanstha) Manch, R-10A, ·Green•.park ·Extension. 
·,NewDelhi-110016. · • , · .·' • 

24. Arya Samaj, Model Town, Sonipat-131 001, Haryana. · 
' . ' 

Association of Assistant Engineers, (Road and Building, Narmada, Water Resources and 
Water Supply Department, Gujafal)iGandhinagar,-Gyjarat. · , · . . • · ·' • ·. 

. ' ' 

. 26 . Association of Voluntary Ag~ni:ies for Rural Developm·en( 5 (FF); ihstitutional Area, 
. Deen.Dayal Upadhyay Marg'. New Delhi-110 002. , . .• · 

- ' .. - ' 

· · 27, 

28". 

Bar Council of India, 21, Ro\JSe Averi_ue Institutional Area, New Delhi. 
. ·- ' ' ' . ' ', ' ' ' .. , ' . . ,· .. ' -': ' . ' 

Bhartiya Dalit Sahitya Academy Varanasi, Jagriti.Nagar, Manduadeeh;Varan·asi0221 103:. 
"' ' . ] . . 

29. • C~ntral Law °C0Jiege\ Salem, Ch~n'na;_ . <'• • > 
. ' ~ . 

30.. C~ntral Yo\JnQ Lai Ass·ociatio~, l:awn"gtlai, :~Aiz6(ari1. · 
!, ' " • . ; : . - . . \• . • ; .. . . - ;° .. 

' :-31 ... • · Centre of Ccincerh 'tor Child Labour,' 201: Pankaj Tower; ~,iayu'(Vihar'1, Ne-.v 'Delhi-1 to 
,, 091° ' . . , . . · . .. k 

• • • : • :;. ':.::, • '~ ~I ' 

Chaknia Autonorri~us DistrjctC~uni:il, Mizorarii .. : ·.· 
,. 

• 1. ; J 

• ~ ' , -. . \ • ~ 1: ''. • -· _·_ ~- ; ~ ·' • . ' ~ •j • ' ' • • • 

· Chandravanshi Cti~tna Man ch (Bihar,)'., 34. Officers:· Hostel. Virch,md Pafel Path, Patna-
8C0001. . .. --·. ·. ·. · ,, . , .. ,' 

. . . ·,' 
Citizens' Movement for Transpar'ency, Sreeja·m: KP 1Xi684. Dalava Ro~d-, Kuinarapuram. 
MC PO Thiruvananthapuran;i-695 0.11 · _, ... · · ·· /.. ·. · . ,. · · · · " · 

I • t < ' '• • ~•, • ;• ' • • ' 

35. CIVIC Bangal~'re; · 14. llnd Floor", <1"· Mai~ Road, , f2" Cross Road: .Vas\lrithanagar, 
Bang_alore-560 052. , .' · 

r •• • . ' . •·, 

36. ·Cci~mu'nist ·Party of ln~ia (Marxist);- Ce_ntral Comm1t(ee,' A.K. Gopalan Bha~an. 27-29,· 
Sha: Vir'Singh Marg,:New Delhi'.110 00.1. . ·. · , 1 • • • . · , . 

•• ~·• > > ..,;,• :::- ~••• • ••: '. • ;••,:• • .- •'• • • L :••• : • ,•!j• •,:, • '• • 

37. Communist Party of. lndia>Central 'Office; Ajoy "Bhavan, 15,· Katia Marg, New ·Delhi-.1 · • 
.... 110002. ,.- . . . . ' . : : .. : ,.' . . ·: • . ' 
,. ~- •. :• l,{:1 ·;,:•, 

38. : Department of Disin;e;tmeni, Gov~m~~nt; of' India,· Room: No.407: -Block No: 1·4, CGO 
. Complex, Lodi.Road, New Delhi-11 D 003.- • -- ' . 

1 ·,•· ·r•.,,•--.._~;'11: • "-7 ';.'~ I ('' •,',.,. f .,' .1 ;,.• 

.: . 39 ... : Department·-o(Ocea,n Develop~ent, 'Mahasagar Bhavan'. _Block-12. c·.G.O. ,Complex. , 
' · . Lodhi Road, New.Delhi-110 003. . · . 1. 

-~ ·: r,.:· ''. ·- , : ·•: -. ·.' ' .. ' -. . . ·, -·' ·-.' . . • ' . ' ' ' . .., . 
:. 40. ·. Department of Scientific & Industrial Research, 

,, 
Govemment·•of 'India,'- Ahu'sandhan '· 

• '• ' I ·" -, • '• • -

~ .. ,-1 Bhawan, 2Rafi Marg, NewDelhi-110001:•· • •. · 
:• ~ ... : . ~:•: -:'. •,•~,•• : ·.· ,: , ~; .• ~.,.:,/)'. 1·' :,, . "JI"!_·_, , •_· :. ":;; ._ ' - • •_:•i:•:. :·,. ', 

., . • • . ' • ,. • • e 

., , 1 :' 41, _·, Department of Spac.e, Governmen_t otlndia, A_ntariksh•B~avan_; New BEL _Road, Bangalore-
, .· ~ '-i-,, - : 560094. · 1 :'--. ' • i.. • . . ;· 1

', ) •• - -~-...... • 

::~ .. ':,.,·i•.1. 
:,·} i ... 
', ) 

i • ·! 
1i ~ ~ . ; ;" ; . ' • l 

--~~------~ . , 

',334, re~ponses recei~ed: 
I' I • , •, 

t - ,; . 
• I I· 

l/ I 
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. ' ' ' 
43. Do'rbar Hima Myllieni; Mawkhar Main Road, Shillong, Mehalaya: 

44. Dravida· .Munnetra Kazhagam (DMK)., "ANNA ARIVLAYAM", 367:369, Snna Salai,. 
Teynampet, Chennal-600 018- . -

45. 

46. 

47. 

48. 

49. 

. 50. 

Election Commission o,f India, Nirvachan Sadan, _New Delhi _ 

Faridabad Industries Association, Bala Chowk, Fariddbad-121 001, Haryana. . . ' " ' . . 
• \ ~• I j , l• 

Federation of Senior Citizens, 31/12. East Patel ~aga(: New Delhi;110 008. 

Forum for A Better Demcicratic Alternative, _Of.flee: B-145/146, Mittal Tower, Nariman. 
Point. Mumbai-400 021. · · 

Ganah_inagar .Shaher Jagrut Nagrik Parisad, 'Nakul', Plot No.282/1, Sector-7,A. 
Gandhinagar-382007, Gujarat. . 

Government of Aru'nactial Pradesh: Harrie_ Depar\n:ient, Itanagar . 

Government of Chhattisgarh, Raipur-492, 001, Chattisgarh. 
0 i" • ~ I ' 

· 52; Government of Haryana, Chandigarh. ' . 
53. 

54. 

55. 

Government of Jammu and K~~hmir, Janimu. 

- ' ' 
,G9vernment of Madhya Pradesh, Bh<Jpo!I. 

• •• ~ I· ·.. , l 

Government of Mi2,oram, Aizav✓I. · 
~ ' . . ' . . 

56. · Government _of Orissa, Law Department. ,Bhu,baneswar. 
. ' . ' 

57. Gov_ernment of Pondicherry, f?ondicherry. 
' -- ' . ·, 

58. Government-of Pur:ijab, Department of Ger,ira/ Adminis~ration, Ci]landiga_rh. 
·1 _,, ' . • - • J 

'59. Govern.ment of Sikkim, G~~gtok. 1\ ,· 

60. Government of Uttar. Pradesh, Secretariat Ar;nexe Bha1~a~. Lticknoiv-226. 001. · ~-

61. 

62. 

63. 

-64. 

- 6~ .. 

66. 

67. 

. . . 

Go~ernment of Uttara'nthal, Secr~tariat, R~Ji1ur-Rbad. Dehradun. . 
• • 1 -·, 

Government:of )Nest B~ngal, Writers' Buildin!J,. Kolkata. 
< • 4 • ' \ \ • : '\ f •• 0 • : 

Gram Vikas Samiti. Saras~~tipur, Allahabad :(Regd.), Offic.e:-'.976/_522, ;Rajapur, "Anand 
Niwas", Stan!ey Road, Allahab_9d-211002.• . -i'• .. : ... · .. - . : .· 

.. • ' \. • • . • . J - • • , • 

Gunijan· Bhakti Trust, _4, Vandan Park, Near Rljv. Station, Marjinagar.(East), Ahm~dabad-
.380 ooa: , · • • , r " . , · • 

High Court Bar Association, Ko_hima, Nagalar;1d. . . . ,/ '. 

High Court of Gujarat, at Sola, Ahmedabad. i 
. " . , . ' 

High.Court of Jammu and Kashmir,Jammu·l 
I 

68. High Cou_rt_of Madras, Chennai_. 

:·" ., 

. . . 



69. Indian 'Audit and Accounts Service (!AAS) Officer~ .«!lss.ociation, Office, o·f·th·e C&AG of 
India, 10, Bahadur Shah Zafar Marg. New Delhi-110 002. 

70. Indian Audit and Accounts Service (!AAS) Retire(! Office~• '~ssoc,iatic;>n,. ,chenna), 

71. 

72. 

No.57 (306/2), Velachery Main Road, Madipakkam, Chennai-600 091. · 

Indian National Congress, 24, Akbar Road, New Delhi-110 011. 
,, : ' ' . - ' . , , 

Institute· of Public A·uditors of India, Room No.223, 2nd Floor, 
Building, l:P. Esiafo, NeW Delhi-HO 002i , , , ,· '· 

'C' Wing, A.G.C.R. 

73. . Jabaip'-!r Kayastha Sabha Jabaljlur, 290,:Napier Town, Jabalpur. , 

74. Jamia Millia lslamia, Jamia f.i'agar, New Delhi'.110 025. , 
- ,. ': . ''.' '; ' ·.' ' . ' ~1··· ' . • _· ,· \: '. : 

75. Kerala Consumer Service-Society, "F;rathibha"; Ashoka Road, Kochi~682 OH.' Kerala. 
. . 

76. Lai Autonomous bi;trict Councii; Lawngtlai'; Mizoram: ·,_ "" · 

· 77. Lai Stud\!nts' Association,:La'lingtlai•District, Mizor?m: 

;:s:. Lai Women Association, Lawngtlai District, Mizoram. 

79. ~air;u.;, People Party, Lawngtlai. Miiciram.:• _- .,. · ',,:: · .. 
. 

8_0: Legal Aid Co-~peration Centre, Head Office: 2/24A, Viayasagar Colony. Raja S:'C: Muilick 
Road. Kolkata-700 047. , · · ' ' 

J, 

81. · Mahakoshal Chamber of-Commerce and Industry, ,"Chamber Bha•t1an". Civic Centre 
· Marhatal. Jatialpu_r-'482 002: Madhya:Pra·desti. '· · ' · ;.: ·- •,:·. · ·· ' · · 

. . . . ' 

52. Maheshwari Sabha Delh_i (Regd). C/0:M-8, Green Park°(Main). New o'elhi:·1r10.01<): _ 

83 Mal·,•,a Chamber:~( 9o~merc~ :i..t}tfosiri'es, 1°82, (67-A); tagore c·omple~.- 2nd Flo'o, 
(Dawa Bazar), M.Y.H. Road,13-14, RtiJT Marg. lndore-45_2 001. , , . 

84. 

. 85., 

86. 

· .. -87. 

• 88. 

89. 

90. 

'91. 

\ . ' 

• I , ! • I • 

Mara Autonomous DistrictC~uncili Miioram. . , . . . . . 

Miia~ P:h~to~r_a~~;c S~ci~ty'~tJJ~_ip~r, ~o~p·)'~;/~~r~p~~r~ •. N~ar"4;~'~;idg:•.· N~pie~ 
-Town, Jabalpur,482 001, Madtiya· PJdesh'. · ·-- : ·"' · .' _. - . • ·· , , . •. ' . , · :• 

.Ministry of ·Agri~ulture, Depa~ri)'ilnt' · of _Agric~ltural Research' ~ricl .Ed~c'a:tio~, · 
Gqvern_ment of lnd!a,_ ~rishi, ~-ha~1a1, New,.~e.lhi-11 0 0~~. . 

·• • - • , tr • - ' ' ', • I ' 

'Ministry ,of Chemicals and Fertilizers, Departrilenfof·Chemicals and Petrocliemicals, 
Government of India. Sha'stri Bha'.v~n. New Delhi. ' . ', 

. . t. ... • ' ;., - , j· - j ' ' ·• ' " ~ . ·, 1·,, 1·\ • - . ' ! ' . I 

Ministry cf Civil Aviation, Gove~nemnt of India, B-Block; ,Room No.253-;' Raj\v Gandhi 
,Bhdwan. Safdarj~ng Air Port, ·New Delh_i-110 003 . , 

. , 1•: ..... .. j, • ;, ' 

Ministry of Coal and Mines, Department of Mines, Government of, i'ndia, Shastri Bhavan, 
N_ew Delhi-110001 . ' 1 ' . • · .· . · ' . ' i. · .'. . ,. : 

. ' ~ ' . - . ; 
Ministry of Commerce and.Industry; Department of'lndustriat Policy: anct·Promotion, 

, , - • I - - . , 

Government of India; Udyog Bhawan, New Delhi-11 o 011. , · · · 
• i • , , I 

, , , .' ,, \; ·, -, ,. • -< , • I 

Ministry• of Consumer Affair & Public Distribution, Department pf Consumer Affairs;' 
Government of l[ldia, Krishi Bhawan; ~ew Delhi01 to 001. · · · · ': 
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93. 

94. 
•. 

95. 

96. -

97. 

_98. 

99. 

100. 

Ministry of Defence; Defence R~s~arc"h and Development Organis~tion, Government of 
India, 'B'Wing, Sena Bhawan. New.Delhi-110 o'11. · · 

~inistry of·Defence; Department.of-Defence Production and Supplies, Government of 
India, New Delhi. 

Ministry of Defence, Department of Defence, !39,vernme,nt of l,ndi.a,. New Delhi. 
. ' '. . ' ' 

Ministry of Finance, Depaitm~nt of,EconomidAff~irs;.Government oflndia, North Block,. 
New Delhi-11 □-011... ' . ·· ,, I '': ·' ,· ' . 

Ministry of.Finance, D~partnient of· Revenue, ~overnrrient ·of.India. North ·e:uck: 
0

New 
Delhi. , . , ._, ',: ~ i:1 , : , , . '. - i 

Ministry of' H~alth &,Family We,lfare: Depa~merit bi t=a'niily·Welfare, Governn;ent of 
lndia .. l\lirman.Bhav.:an .. New De!h/-110 001. , , . 

•·1., 'I • 

Mi~ist'ry of Health '& . Family Welfare, Department of ISM. and i-fomoeopathy, 
Government of India, Red Cross Road. New Delhi-1 rn 001. 
• ' ' ~- . • ' • ' • • I• . ' I ,' 

Ministry of Home Affairs, Government of lndia
0

, Ne\v D~lhi , 
,~ • , ' • • I , ., • ' ,• • ; • • ,• ~ .' : : i ' • • ' • . •• 
Ministry of Human Resource Development,Department of Elementary Education & 

·Uteracy,.Government of India, .New Delhi-1.10'001. 
, ' . ' . 

101. Ministry. of ' H~man 'Re!io~rce Developme~ti: ~epait~ent of: Women · and. 'cti.ild 
Development-Government of India. New Delhi:" 

. ' ', 
' ' , I 

102. Ministry of Information Technology, Gov~rnment of India. Electronics Niketan. 6.-C.G.O. 
'·Complex: New Delhi-HO ()03., ',' ', . ·· ' : 

' '- , ' r I • 

' ' . 
103. rJlinistry of Labour, Gove°rnment of India. Shram Shakti Bhawan. Rafi Marg. New Delhi-110 

' 001 .. ,._. ' . , . ' · . . . . .. . : . , : · . · " · · , · ' · .' 
., , • '1 l· . , , . 

- . ' . 
104. Ministry of L.~iv, :Justice and Company Affairs,. Department of Justice, Gove'rnmerii of 

India, Jaisalmer House. Mansingh Road, New Delhi.. ., . ' I . . ·• . ,' ' . .. 
105. Minis!;, of Parliamentary 

0

Affairs, Governmeni of lhdia, .Parliament House, l~ew D~ll]i-
.. _110001:' ,. ,, 1; . "' .' , I' ' ', ' 

, . I ' - "' • 

106. · Ministry-of Personnel, Public Grievances·at,d Pensions, Department of Personnel & 
' Training, Gov~rrihient of India, North Block; New Delhi-110. 001 .. •. 

' ,' . . . . 

107. M
0

inistiy_of Petrole:um and Na.tural Gas, ~ov,ern~ent\lf India, Shast~i Bt\awa·n; New'D~lhi-
, . ' 11 000,1, . · . . , 

108. Ministry of Power, Government.of India, Shram Shakti Bhawan,.Rafi Marg, New Delhi-110 
001. .. . ' , , I' . . '·' . ' · . , • · , , , 

I 
, , l , ' ,• - ' • • 

109.' Ministry of Railways,:Railway Board,'Government of India, Rail Bhawan, New Delhi-110 
001 

. ' I • ' , , ' .. - . . ' ' . . . ' : .- . , 

110., 

, J 11. 

•. t [ • • : ' . II, l ' . 

Ministry _of R'oail Transport ·and 1Highways, Government of lndi_a: 1, Parliament Street,. · 
Parivahan Bhawah, New Delhi-110 1901. 

' 
I ,· - • ' , ' • • ' ,-

Ministry ·of Rural Development, ·o,epartment ·cif Drinking Water Supply, Government of 
India, '8th Floor, Paryavaran Bhavan:1 CGO Complex, Loiff Road, New Delhi-11 o 003 . .' . . ' - . . . ' 
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112. Ministry of Science & Technology, Depart~e~t of Bio-technology, Government of 
India, Block No.2, 7th Floor, CGO Complex, Lodi Road, New Delhi-110 003. . 

11'3. Ministry of Shipping; Government of India, Parivahan Bhawan, 1, Parliament-Street; New • 
Delhi-110 001. 

114. Ministry of Small Scales Industries, Government of India, Udyog Bhavan, New Delhi. 
, . I 

115. Ministry of Social Justice and Empowerment, Government of India, Shas!ri Bhavan, New 
Delhi-110 001. . 

116. Ministry of Steel, 'Government of lndi\i, Udyog Bhavan:'New Delhi-110 011. 
' ' 

117. Ministry of Textiles, Government of India, Udyog Bhavan, New De.lhi-11 O 01-1 
' . ' . ' . , . ' . ' 

118. Ministry of Tourism and Culture, Department of Cultu're, Governnient of 
0

lndi?, New 
Delhi-110 001. . 

·' 
119. Ministry of Water Resources, Government of lndi~. Sh ram Shakti Bhavan,'New Delhi-11 o 

001. • 

120 .. Ministry pf Youth-Affairs and _Sports, Govern merit of India. Shastri_ BtJayan_, Neyi De!hi-
110001. . • • •. , ' 

·12,1. 

122. 

123. 

124. 

125. 

, 126. 

Mysore-Lok.Swaraj Andolan and Mysore.Education:(Reform) Forum, Mysore. 
' . . , 

Nagaland University, Kohim_a-797 001. 

National Commission for .Ba1:"k;,.;;;d Classes, 
Cam a Place. New Delhi-110 066. 

Governme_nt of ldik'. Tril<oot-1. Bhikaiji 
',J' ' 

National Commission for Safai Karamcharis, 'B' Wing. 4th Floor. Lok· Nayai<".Bh~wan. 
Khan Market. New Delhi-110 003. ·, . , .. 

National Commission for Scheduled ca'stes and Sch~dut~.d Tribes: 5th Floor, Loknayak 
Bhawan, Khan Market, New Delhi-110 003. 

. .- 1-. , 

' ·f 
I, 127. 

National .. ~ommis~io~ forWome'n, 4, Deen Dayal u~~;J°hyaya'Ma~g. New'oelhi:110:602 .. 

Office.of the Comptroller and Auditor General of·lhdia,.-_10, Bahadur Shah Zafar'Mam.· · 
New Delhi-110 002. . . '' . .- .. . - . ' .• _ 

128. • Rajasthan Jain Sabha, Chaksu Ka Mandir, Jawahari Bazar, Jaipur-302 2003. 
• • • .,- I ' 

129. R~shtriya Chintak Manch, Lakshmi° Bh_avan, Dakshini Pallip~tra Colony, Patn~'800.013. 
: ' i. -

·. 130.· Resources Development Institute, Hitkarni Nagar: Bh'opal-462 016. 
' . . 

~ot~ry-Club of Jabalpur South, Clo Rtn. Rak~sh Trive~i, [vlanm,9h?n.f;!agar;, Da_moh·•roJld, 
.Jabalpur 482 002. - - . · · • ., , • 

' ' 

132. Samaj Kranti Aghadi', Central Office: Bhimnagar, ·Mutizapur, Disn: Akola (re~eived 2920 
, , · resP.onses) ·-· ·' · 

! 

i· 
r 

, I 
.,, • r 

• I 133., Shoshit sarnai Party, Head Office: 327, Krishi A
0

partments, Q-Block, Vi_lsaspuri'.' New Delhi-
- ' 110 018. . . ' . . , '. _. ) ' ... ' . ' '., ' ' 1: . , .. '-<, ' 

l 1J '• I .. 

2 2920 responses received. 
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• • ' ~ --:_ , . , I • 

134, Shri Guru Ravidas Satsahg Sabha, SaJohDistrict, lJna, Hirnach~I Pnidesh.,:: 

135. Shri Rajput Sabha, C-22A-C22B, Bhagwandas Road, .Jaipur-302 001. -

' 136. · Shrivastava Samaj (Malaviya Kayilsth), Jabalpur,. '1-384, Sarswati 
Jaba

0

Ipur-482 002; Mad/]ya Pradesh. · : · . · · · . •. · ·, ·· 
Colony, Cherital,. 

G) 

137: s urya Foundation, B-3i_330, PaschimVihar; New Delhi-110· 063. 

138. Swasashan-Lao~Abhiyan, Indore. ~ 
. \·: a 

139. Tata lnstitute·otSocial Sciences, Post Box No.8313, Deonar, Mumbai-400 088. 

140: · United Democratic Party, Mawlai Nonglllm,.Shillong-e: Mehghlaya. 
• • • I .• ' , ' / - ' 

· 141. University Law College', Dharwad-580 008 . . ,', . 

0 
0 

0 

• T ;-: 

r 

.. \: 

'. 
( 

-
·1 'I'·,; ,r I , 

3 24 responses _received. 
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B. INDIVIDUALS [In 'Alphabetical'Order] 

S/Shri 
·a;:,1.. A.N. Karia, . _;,. o , ... ; ., _ .. . 

Principal, Law College, Godhra-389 00:1, Gujarat.. 

2. A. Dutta, ·[E-Mail Addre~s: abhisuchi .dutta@hotma·il.com] 
• . ' ' • ' ' - ·' 'l ~ • 

3. A.P. Ghosh, r 
.9182/C-9, Vasant Kunj, New Dell)i-110 070: 

' ' 

4. Aclhikarariath~i~r, :: ·, ·' ·. ' : '· · 

'Lav~a•, KRRA-276, .Th~ylkrarrang~la!)'l_, Thi~uvan_a~fapuram:.12, Kera la. 
' I • 

Arun Hampiholi, 
[E-Mail Address: ahampiholi@fc_hn.cor'ni 
. . 0 . . 

:· ... '"1 • 

6. Arvind Verma, 
P :o. ,and, Distt: Dumka Cour), Dumka·. Jharkhand-814 1'01. .. -. . . . 

7. , Bhagirathi Mahasuar, · . . . 
lswar Ashram, Jameswar Patana Sahi. Bhubaneswar-751 002 .. ·. 

~ . . 
. ·. ~ 

8. · C. Kanagaraj, . . 
'No.81'1, Ammaiappa.Mudali Street, Royapettah, Chennai-600 014. 

9. C. Venkata Ratnam, 
HIG~35 .. Tanasha Nagar. HUDA Colony. Hyderabad-SOD 075, •. 

, . . 

10. . Chaturanan Mishra, Foimer Agriculture Minister. 
23. Meena Bagh, Nev, Delhi-11 o 01'1. , , 

·11. D.B. Patil, Ex-MP. _ 
"Sangram", Panvale-Sahaka(i Griha NJrman .Sanstha: Pan·vale-410 206, Distt: Raigarh. 

·, 

· 12. · qeven_dra Sfngh Guleria,. , , 
Viii: ~anghana. -P.O.-Tatwani, lfi_a, Rail, Dist!: Kangra, Himachal Pradesh-1_76 208. 

13 .. 

. ., 

Dhanraj Yadav, . 
Minister of Forest' and' Food Processing,' Govt of Uttar Pradesh, Vidhan Bhawan·,. Lucknow, 
_Uitar Pradesh.· : ·' · . · · 

14 .. Dharm Pat,: 
'Village: Ladoli, Tehsil'" Amb, 'Distt:'Unha, Himach'al Pradesh ... · 

15. · Dr. A.K. Awasthi, . . 
' R~ader, Faculty of Law. University·of Lucknow, Lucknow, 

:; 

J6. Dr. A:R. Biswas,. . 
'GAIRICK', 18, Co-operative Road, ca,lcutta-700070 .. 

' ' ➔,. ' 

17. Dr. G. Sundara:m, IA~ (Retci), , • 

• I 

'BURMA HOUSE',-33/18, 9th Street, or.:Radhakrishnari'Road, Madras. 
; ' . • I l • J • • • • - : 

18 ... Dr. J.J,.Bennett, . . . - , . -1.· 
JOBITHAM, No.9, VGP, Murphy Square, GST Road, St. Thomas Mount, Chennai-600 016.: 

. , r 
' . ' 

' . 
-.-t ' -. 
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19. 

20,. 

21; 

22. 

23. 

24. 
; 

25,. 

· 26. 

27. 

28. 

29 . 

! 30.' 

Dr. Lekh·Raj Khanna, ·. , • , . . . 
ym and P.O.: Pand.oga;Tehsjl and Dist!: Uri(I, Hima.clial Pradtjsh, 

pr. Neeraj Srivastava, .; ..... •. , ·, ,,.,,,., .. ,., , · 
117/N/531 (c), Saketpuri, 1:<a.ka Deo, Kanpur-208 025, UP .. 

' .· . ",. ' 

.. ' 

•' . :i. ' ' . , : .• ~. · ' i. I•. \ -,,' • 1 , • -_. • ' 

.. Dr. P.D. Shenoy,. Secretary; Departm!'nt of Development.,of, North_ E.astern 
G_overnni·ent:of l~dia,' New'o'elhi, . ' ·· ·'· . ' 

Dr. s. Bhaskaran, " 
183, Auta Nagar, Annamalai Nagar-608.002; Tamil'Nadu. 

. ' . ' 

~egion, 

Dr .. Uday Narayan Singh,' 'Pate'I Colony, Cokar Chciwk, 'Rahchi'.834-001,''Jharkhand. · 
• ,1 • ~.,i], ~ ••~•' .,'; •::',I ' .. ') -•' · 

E.M. Reade Syi!)m, Retd:'~~ad of tJisi D~partme'nt, St. Edm_un.ds_Coliege, s·hillong 

'·G.~. Das, 't, D·. ·~ • ·, •, , \ : 1 .. •· t) ~,, ' r·' •' >! · · · 1 • • ' 

• •• ' • I 

Arunodaya Na.gar. Cuttack-;12. Orissa.. ,, . 
CC' ,. 

G.N. Karalay,' .. . 
1509, B/1,,Vasant K~nj, Ne1v !)elhi-110 0,70. ' . 

I 

Granville Austin, .. .- . : .. f . ·., 

131; 1,1th Str~et, S.E., Was~ingtop,' D.C.;20003, ,, 
i' l ' / ·,.. ·I ·1 

· 2iulab Singh Rana,··: , .,,.., · ·· '· ··.,, ,,.,, 
,s10 ~yasi Ram Rana. Village & P.o.:•Bijwasan·, New qelhi-110 061·. 

\ , • I • i ~ ·: -· 

. s 

H. M,ari,Goy;da, ·• . ,_, . 
. Dor No.456. 6th Main . .I Cross. HAL. Ill Stage. lndiranagara, Bangalaore-560075. 

• , • . ' • • •· • • • •' . ' : . • ~ ' , ~ t .. / ( I • ," 

' ' 

H_.S. Shcih, · •\, .. ..'·; ... \ 1·: .,., 
'4_ Vandan Park. Near Railway Station a'nd Jain Temple. 'Mani Nagar (East), Ahmedabad: 
380008 . - '" ' . . . . . :, . : ' .. - ., . . . 

l ,. • , ,' • ' '• • 
I ' tJ,• •,' 

.:c • " 

32. 

·H.S. Shrivastava, · ' 
Advocate. ~gp,o, Napier Toi~n. Jabaipur-482 001. 

. : .• - ' ; ;:-:: ,! '- ' 

,_. 

, He manta Naik", · .. . . · / 
Chartered Engin_eer Sc Fre_ela~C\J Journalist, Opp. CMC Townsh!p,;oa·ndeliii81 
Kanna'9a;·Ka'rnataka.:, ,. , ',, · - ' , · ' ... , : .. , ' 

l' --

325, ·Uttara · 

33. Hrudananda Panda, . . . . . . · ' 
Advocate; Village - Derunja, ·Kakatpur,'Djstrict-Pu[!,, Orissa:752 1.19.• - :,.: ,· 

• ' L • L ' \ •, , , • • I 

, 34. . I. M~i°likarjuna ;:lharma,.. . · · . : . . . , : , ; , •,: · '' 
Advocate, H.No.6-3-1°243ti 16. ti.' Simjeevaia~ Nag'af, Hyderabaa:soq,082. 

' ., 
35. ,J.ustice Ajoy Nath Ray, 15, P~nditia Place, Kolkata-700 ·029 .. 

• . ' .. ' . : .··: 1' ,. ,. 

,,,, 

36. J1,1stice DJ~. Seth, Hiqh Court of Calcutta, Kolkata .. · - . 
- 'I '• 

I ' 

37: · <Justice Karnleshwar"Naih, ' ,· ·, ··, .,. i'. ' ·· ·' 
. "GUNJAN", C-105, Nirala' N_agar, Lucknow-2~6 020.' -- : 

·,'Kamal ~urri~r Bas~. 1,3/1.A!, Balaram i3ii'6sti Str~~t. Kcill<~;t~~700._0~4. 
',,".,~.~.,: _,;J·' -,,,,--,, 
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.. 
·, 39. Kulamaili Mishra, , , _, .. 

·,14110, l.:.IC Colony., ·e.o. Kansbahal, Distt.: Sundargarh: Orissa, Pin-770 034': . . ' . ' . ~ 

• f • ' '· : 
\ . 

40. 

41. I 

L.N. !{aul;.· . · _ . · , ' . 
F-201, Kirti-ll;Opposite P.O. - Nandanwan, Nagpur-440·009 . 

• ;.. '.- ,·.·· • ·1• •• 

Lt. ~e~. D[. t11:,1.,. Chibb~r,- (Retcf .- . , ! . . . .·. . ·,. . - : . , : . 
'SAl'SANJELA', 8-29, Ground Floor, D1?fence Colony/New Delhi-l10 024: . . . ,, . _._, 

' 
42. M:K. Jain,JCAS (Reid), · . . · ; . · · · · 

108, Godavari:Apartm·ents,.Alaknimda,.New Delhi-110 01,9 . 
., ' > • ''• I ' ' 

43. _ 11/1.L. N!al~~tf.?• IA&AS (Reid):. · .. l ,:1, . , , , : • 
8, Sreshtha V1har, J.P. Extens1on~11,. Delhi-11 o 092. 

' . ' ' ,.,--:-; . 
. , , · ~ · . G•r• . , • 

44 .. M.P.·Premkumar, C, 
. 13/1, South Mada Sireet, Mylap6re, Chennai'.6.Q01004. 

, 
., ' . 

45. , M.V. Joshi;: 
· 3, Meena Bagh, N~w Delhi-110 011. 

. . ' 

46. 
• ' ' ;. t .(•'. 

Ms: C.B. Muthamma, . . .. . 
·No:117, lndiranagar I Stage. 10th Cross Road,.Bangalaore,560.038. . ., . ,· ,. · . 

• ," I •. • •. ,', • 

47. N.P. Singh, IAS (Reid). ' - ' ( . . 
Former Secretary to Gov1. of lndif C-11/45, Shahjahan Road,New.qelhi,1-10 011. 

48. ·N.S. Hanspa1: . 
1 

• • 

'K-6, lndustrial,Area-1. Sultanpur Road·. Rae Bareli-229 010. U.P '. ' .. : · 

·' '. 
49. Nanjundiahi · . 

Senior Operations f-dviser (Reid). ,World Bank [E-Mail a9dress; "nanju@eth.net] 
• ' • I • • • - .., 

' . 
50. Neeraj Vegad, 

1836, Wright -.Town_. Jabalpur-482-902: 

5:1. · P.K. Dave, IAS (Reid), ·· ,:·, - . / :: . ::·. .. 1 : 

14, Pa:Schimi Marg, Vasant.Vihar,,New Delhi-110·057_ .·· . . . . . 
'' 

52. · P..M. Vasudex,_ "'· .. · · ., _ .. , •. . · ·· -
·e, _Lakeside Residency,_:<!; Annaswamy fY1udaliar Road, Bangalore~560 042,. 

53. P.R.V. Raja, _ 
'Jyotis', Mavelikkara·Rqad,.Pand_alarT)-689 5.01 

.54. , ·P.V. Maiya, . . . ;· _ 
• 702,.Siddhachal Ill, Pokharan Road-2, Thane West0400_607 .. ' . . . ' . - . . .: -;• , . . '. ' 

55. Prof. Madan •M. Sankhdher, : · .· ,. , ,; . : 
89, Vaishali, Pitampura, Delhi:110 034 . 

56. 
. 1 ' :: •• •-I 

Prof. R~R. ·Singh,. . ' . o\ 

Direct9rTata lnstiti.Jte·or Social Sciences, P. B_ox No.831'3,Deonar, Mumbai-400-088. 

i . 
L 

. ·t . 

. ,· 

' . 

f • ' ' ~ • ' • ,, ·, ~ • • ' 

Prof. S.J;< .. Bhatnagar, _ · ' · · . • , · ' · ·. · : 57. 
Dean,' School for Legal Siudies & · HQD Human Rights, Babasaheb Bhimfao Ambedkar 
University, Vidya.Vlhar, Rae Baieli 'Road, Lucknow-226 025. . ' . . . , . . . 1 

i ; ' • • - ' \. ' 

! • 
!' 

,~, 
1462 

' i 

I 
. I 

I 
. I 

' I ., 

I 
! . 
' i 



58. R.B. Gutta!, 
Advocate, High Court of Karnataka, No.148, 11th 'C' Cross, Behind G.D. Naidu hall, West of 
Chord Road, Bangalaore-560 0_86. 

59. R.K. Udeshi, . . . 
54, Shankar Kutir, 19, T.V. Chidambaran Marg, SION (E), Mumbai-400 022. 

60. R.K.A. Subrahmanya, 
[E-Mail Address: ssanantha@yahoo.com] 

61. R.S. Khanna, IAS·(Retd),. 
4/9, Arera Colony, Bhop?l-462 0·16. 

62. Ramapati Mishra, 
"Kapil Niwas", Park Road Dakshin, Kadarnkuan. Patna-800 003. 

. , 

63. ·-Ramesh Kumar Gandhie, . . ,,•. · 
~egal Adviser, 'JASODA'. 156iB-2. Hadapsar, Pune-411 028, Maharashtra. 

64. s. Jayachandran Nair, 
T.C.15/1844, Behind Centre Plaza, Vazhuthacaud. Trivandrum-695 014. 

65. S. Rajagopalan, 
MF4/320, Vrindhavan Colony, Pattom, Trivandrum-695 004. 

66. S.A. Chari, 
Advocate, High court Bui:dings, Hyderabad-500 265. 

67. S.B. Ram, . 
Advocate. High Court of A:iahabad. Eaudhayan 60-Ci3A. J'aundhval. Taelierganj. />.llal1&1led 
U,P. 

68. S.D. Verma,· 
Advocte, 1966, Type-Ill, NH.IV, N.I.T.. Faridabad . 

. 69. S.M. Krishnatry, IAS (Reid), 
146, Mandakini Enclave. New Delhi-110 019. 

70. S.S. Chattopadhyay, 
Secretary, Ministry of Urban Development anil Poverty Alleviation, Department of Urban 
Employment and Poverty Alleviatio~, Nirman Bhawan. New Delhi-110011. 

71. Satya Prakash Malaviya, Forme'r Union Minister, 
D-503, Anand Lok Housing· Society, Purvasha, Mayur Vihar Phase-I, Deihi-110 091. 

72. Sudhir.Chopra, Joint,Director, Defence Estates,.Ministry cfDefence, North East, Bunglow 
Cant! N0.33, Shillong Gantt., Shillong-1. 

73, Syed Shahabuddin, Ex-MP, 
President, N-44, Abul Fazal Enclave, Jamia Nagar. New Delhi-110 025. 

74. T. Sethumadfiavan, 
Budget Advisor, Budget Directorate, Ministry of Finance & National Economy, P.O. Box 
No.333, Manama, Bahrain. 

75. Tapan K. Banerjee, 
2?·A, Maharaja Tagore Road, Kolkata-700 031. 

76. Thatchema Chinzah, IA&AS (Retd), Shillong 
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77. Uday Krishna Narayana Tetarway, 
Sheopur, Mahendru, Patna-800 006. 

78. Uday Singh, 
Teacher; A-11111, \/\Jest Vinod Nagar, Delhi-110 092. 

.. •' 

79. Umesh Kumar, 
Former Joint Secretary, Vishwa Hindu Parishad, Mahanagar, Muzaffarpur; Bihar. 

' - . / -
80. ·v. Ramanathan, 

"Thir_uvengadam", 47, Kasturi RangaRoad, Alwarpet, Che_nnai-600'018. • I 

; 
. 81. V. Ramanathan, 

DENTALITES, T.D. Road, Ernakulam-682011. 
I 

, • I .. 

82. · V.S. Srinivasan, 
4A. lllrd Cross Street, Ganesh tJagar, Madipakkam, Chenn~i~~1 .. - ' ' 

' 83. Yudhvir Singh.Chauhan, 
Advocate, Bar Libaray No.1, Supreme Court _of India, New Delhi-110 001. 

I __ • 

I ', , 
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.. 

·., ~, ... : 1·:·.: .. · - ! - , 1" • .. :-•.·• ·,' - • ·,,_! ~> i,,. ,i. :, ·-

LIST OF ORGANISATIONS/ DELEGATIONS/ INDIVIDUALS WHO INTERACTED,WITH 
- - . . THE COMMISSION . - , '· 

1. ' •. 

·s.No .. NAME'.OF THE ORGANISATION/ DELEGATION/ INDIVIDUAL,·. -· 
' • ,,- . I ,.I ' <' ,_,I 

,· D/IT!c OF 

' IN'rERACTION 
'. 

' -· . , ' ' ~ ' :.. ; : ;; •'. ,.\ 1"\ . ' ' . 

. 1 .. , So~th_.Afri~.a~',D_elegation led by_ Shri ,Has_san Ebrahi~\. _., 7,. ,- . ·, •, •• ;, 28.Q6.20po 

2. Shri Ashok Mehta with 'five persons from Allahabad . : '. ' ., · · 27 .09_.2000 
' . 

3;- ~h~i. And_re,yi,Secre,\aty, _61
~ Schedule ~9f111T(i\tee,Jv1a~iP~!. ''..· ::-· :i: ~5. 1,0;2_000 

4. Lt. General Surinder Nath (Retd.), Ghairman, UPSC'._ · ·,, ·-.'· 13:10,2000 
··. . . .: 

5. Prof: Salar M. Khan, Director, Institute of Objective Studi~s_::. ~e_w _ 25:.10.2000 •· · 

.· ,.'~~l~i<_ ..• ;::, , . .- , { , ; . ,·-~ ,: <: ' :':: _· 
1
} ·: ·:. ,, • v: ·,,'. 

- 6. Shri M.K. Sharma, Director-General, Min. of Erivironm·ent and ForesL:: .106.11.2000 . - ' ' . -

7._ Shri N,U. Nachappa, Georg NaUonal C_ouocil , '· .-'., , , . ·, . : 1 - • __ 21)1 ,200_0 
, , . ·,. • ; ,. · , I, , ·• •1 , , • . 1 , : ••• , ), , 1,, • ,. , •• 

8. Air Vice Marshal J.N.' Goel' · . ' . .• :· _!_ ,: • .01: 12:2000 

9. Shri C.P. Srivastava, IAS (Retd.) •' · , .·· ''11.:12,2000 
•· , · : ·, · - · · , , : , ~. • ,L, ·, 1 ,1_., 1 } .: ~ , 1 ,,-·,; :.. _,., - , _ • 

10, Dr. G.N. Karna,, President, Society,.for Disability. and Rehabilitation 12·.12.2000 
-·stUqies/JNU~~New'Deffo'.''',;_;·· •i_,:r 1•·.;1t.: • i-i:i 1·-~•-v.f' _: ·i· 

• I ' , -,, 1•.; • _: _, <•. ' l 

.. 1L H.E. Mr. MQhd,· ·Ahmed Salim, Registrar, of Political :'Parties. and -09,q1.2001 · · · · , •· '.- , · '. :i- , · ·r ,.. , ~- .' "', i.. • , , 
·' · . Organizations of Sudan . , 

'\ '. • I , I , 1 •· ' 
> ,.,, .'• •• ,_,::11'·.•,;:,:·:.~1·•,.-l"', .. ,'·1 .•,::-1•.,...,___ 
12. Dr. Vijay Melnick, Einstien Institute, USA .. ,, , ,. ,, , . • · _ ·. 15·,01.2001 · · 
• ~-' 

1
·• . ~·', :~ ,· , ••• , ; .,.,. , • _ •·. ,_._ r_ , ~~:;- .c .. ·:;>-··) ,-1,1,·· .', :·-. ',•, . 

·13. Prof. M.M. Shankhdhar, H_ead of Political Science,;~el~i t,J0iversi.tY.- ,·: ::-. 2~:01,2001 . ,\ 

14,)~hri .-·K.P.- : Geethakrishnan: -Chaiiman, Exjlenditure Reforms 1)'\,02:2601- . 
f • • • • , " • , J - • , ~ ' ! • 1•, l , , ' • j, I • 1 • 

· · Commissiori"'· - ·· · · • · ' ·. ' · · · · ' · ' · · · ·. : · · 
, ' • ' ' . ·' ' - I · l' t i--. '•, • .~• f J ' •· , • J<, ·;• -

15: ·s~ri M~kund:~.a~~anabha~, 6epu;y Edit~~--Jhe .Hi~ct~· .· ,' ,,_· ". fo.02.2001 . I 

;:._ • • • , ,_' _r __ ~'. l ,; _ _.·!/: ;·,•.· :·<, . y • .. · . 
. 16;_ Oelegation·_o_l Sindhi Rights Committ~e _led_ by Justice 1.$. Jsranr;-_, c:, ·:,· 0.5:03.2001 . 

. . ', ,. ' ,_ ··.:--~i··.;>Ll:_,:.,-.,._ ,: ::_ .. _ 
·-· 17. ·Shri N.R. Madhava Menon; Vice-Chanc'ellor, West Benga"i National ·.10!05.2001 
., .•. Llniversity'o.fJuridical Sciences,.Kolkata · ,,,•'. ·: .'.c_ '.:. ': ,·, : 
,' · ,,_ , . . ; : . . ). ,i. ! '• ; . • \";•~ ; • . .' l;, · ' -~ ' 

18::I::>elegation of UPSC Civil Services· Examination Review c6mmittee,-'·f1:05.2001 ,-·; 
· lesJ,by $hrl Y.V. Alagh · · · ;. , . - .. - .,::. : · .. " ·;:; , , .. ,,: · . ',.ii : _ 

I • ·'.· ' _,, • '· , .. • •' • l : 
. 1!), All ·India Ta_x Payers Associatio~, N_ew 0elhi•represented:b{Shri'.Ram:, ·Q4,p6.2001 

. Prakash G~pta & Ajay Kurnar.$harma . , . . .. ,. , . · . : .:· " · c. .. ,.;; .. .-
• 1 t , __ • ~ <, ' l , • ' , I.,, • o •' ' ,_..; • ' 3• 'I-'/ 

- ·,;;:o:- L!ttar Pradesh ·Parents Fed~ration;--L~ckriow1 represent~d •by S~ri 1 04;06.2001 . 
R.itan C_handra Gupta· ~. , • .. : '.'t ~"'' · · > .. • • :; • 

:•· : • I 

· 21. $tiri:P.V. Narasimha Rao, former PrirrieMini~ter-of,Jndia 
• r • , , ~ •, , f 

2~: Delegation of the Social Revolutio_n Front, ·Akola (Maha'rashtra) l~d by 
Prof: Mukund Khaire , . _ · _ _- . · · . ' 

. 02:07.2001 

· •• ! 
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• 
· 23. Shri Harish Chandra Bhar,adwaj, · C-1/311 Yamuna Vihar, '.Delhi - . 05.07 ... !1001 

• 110053: . . 

24. Foru'm ofVciters, House No.12, Pashc)lim Vihar Extension, New Delhi, 13.07.;!001 
· le.d by Shri K.C. Nahata, Coordinator. 

25. Shri I.K. Gujral, former'Prinie Minister'of India . . , 

26.' Prof. Iqbal Ansari, Secretary _General, Minority Council, Aligarh 

27. Shri B.G. ,Verghese, Jou_rnalist 

22.07.2001 

22.07.2001 

.' 22.07.2001 

.28: Pl~hning Commission Qfficers; Association led by its Secretary,. Sl)ri ·. 09.08.2001 
V.P. Gaig. . . ,1 

,· ,. . 
29: lndia·n .Forest 

,Sharma 

' ,, 
Service A~sociaifon led· by its President Shri M.K·: , 10.08.2001 

30. Profes~or Roberto M. Ung~r;. Haryard L~w School' . 10_.08.2001 

31. All India Baqkward·Muslim Morcha;Patri~. led by it~ Nati~nai Covenor 13.08.2001 
. Dr, M. Ejaz•Ali. : ... •'I• ' .. 

f • • ' ' . • • ,f ' 

32. Indian -Social Institute, New Delhi, ·Ied by 'its. Director,- Stiri P.O.' !2.1.08.2001 
· ' : Mathew, S.J. ·.· ., • · · 

I 

I 
· 33: Shii' lnder Ji!, Journalist 3 1· , , . 2 .08.2001 · \· 

· 34: 'National 'Comhiission. "for. \i,,~!ne'n 
. . Chairperson · 

led .. by 

. ' . ~ 

Ms .. Vib)la. Partliasarthy: ' 23.08.2001 
' . . ' 

35. Dr:P.c: Aie~ande~} ciov~~n~~-~f'rvi:ti~rashtra :24.08.2001 

36, Dr. K.K. Ka;iyal, Reside~! Editor: The Hindu . :b4.'08.2001 . .-1. 
37. 'National Commission'for SC and ST

0

led'by Shri Dii~ep.Si~gh Bhuria,··._ 25.;8.2001 
-ChairrTlan , ,. ,-.·• : .: 1 : • • • • 1,: . i •• 

;-8: Mr: Ralph J.-Lysysh~iPr~:-ident, Forum of°Federation, Ottawa and or: 
Raloul Blindenpacher, Executive. (?irector, lnterna!io~al Conference on. 

15.09.2001 

Federation, 2002 ', -. , .. 
I 

39. Shri Prakash Chandra; IAS (Reid.) 15.09.2001 · 1' . I ' . 
40. · Sirdar Kapur Singh Memorial Trust, Ludhiana . ' 

41. Institute of Sikh.Studies, Chandigarh 
' 

42. S~ri S.K. 'Sharma; People.Firs't 

43. Shri Kµ_ldip_ Nayar, Journalist 

· -44. Shri P.K:,Kaul, Former Cabinet Secretary. 
' ' . 4 5. Eminent per~on~

I 
from North-,E~st 

, .46. Group of.eminent•journalisis of the.country , . r • , i. ~ - • . • 

'47. Shri R: V:enkataraman, Former President of India 
I • . ' • ' . 

·,, - . ' 

,,16.09.2001 

· 16.09.2001 

17.09.2001' · 

17.09.2001 

. , 1'8.09.2001 . 

'01;.10.2001' 

·' 22.11,2001 
' ·' 
08.01.2002 

:, ,.;~8. Justice i:ihri Faizanuddin, · Lok· Ayukta,. Madhya Pradesh;--Justice·.shri 
Ohl Prakas~ •. ~ok Ayukta,, Himachal Pradesh; Jµstiqe Shri N. Pandey, , · 
Lok Ayykta·, Bihar and Justice 9hri D.V. Sehgal, Lok Pal, Pllnjab 
·· I. ·, . · ·· :.. ·1. ·:, .. ·. . · , 

·19.02.2002 

.. 
'. 

-i 
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. LIST OF SEMINARS SPONSORED BY THE COMMISSION 

- SI. No. Name of the Institution 

1., ' West Bengal National University of Juridicai Sciences, 
Kolkata 

2. Mangalore Univer~ity; Mangalore. · 
' . ' 

3. Banar~s Hindu University, Van,masi 

4. · National Law School of ;India University (NALSAR), 
_Hyderabad. 

5: National Law Institute University, Bhopal 

6. Aligarh Muslim University,. Aligarh. 

- 7. Centre for Political Siudie~. Jawaharlal Nehru University, 
New Delhi: 

8. Central Law College, Salem. 
·, ' - ' 

9. Guru NanakDev Uni;ersity, Amritsar. 

10. North Eas!Hill University, Shillong. 

11. A~sam Un-iv~rsity, Silchar. 

12. National Law S~hool of India University, Bangalore. . - . 

13.- Delhi University, Delhi 

1471 

Date of Semina·r held 

7"8 JLJly, 2001 

0

30-31 duly, 200! 

4-5 August,. 2001 · 

25-26 August, 2001 

· 1-2 Sep_tember, 2001_ 

6-7 September, 2001 

· 20 S~ptember, 2001 

5-7 October, 2001. 

· 13-14 October,-2001 
. . 

17, 18 October, 2001 

9-10 October, 2001 

29-30 December, 2001 . . . 

_ 19-20 January, 2002 
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. ,.;, 
': MiNUTEs'oF THE' FtRsi"iit1EETtNG.'H'ELD'bNf23R□frJ1ARctl!. 200·0 

.fo,. · , • -, l • • '• • 

_ ,, .i"'"'I 1 1·;,' ,,[ ~•••·,.,1',•,:,..,,~• 1~' ·'.; •l•,::,,, 
. . ' . '.' ·-· . . • ; . ', - ' rd - . ~' 

. •. The first meeting of.the cbmmissiori was held at 10.00 ,A.M, on 23 _ March,. 2000 in the 
Cciin,;,;ittee Room Nci.1 of India International c'entre -:to disclfss',agen'cla :itenis' as circulated to the 
members: ·:rtie' meeting' 'was ckaiie8 by' Hbh'ble Justice Shri' M.N.i Venlia\acl@iah and was attended 

I) by·a1t'the
0 

members. The list of the participants is at.annex. 1 • c -.,., '., ,. , 

, • ' . . .. ,. . _< .. r;·• . ;• .. -✓ • 1],· , ,,, 
2. , · . The Chairperso'n', at. the dutse(': extendecl' his 'ilarm· welcoinel° IQ . all tt-ie memtiers. , 'In his 
opening rem.arks h~ emphasised th,e sign_ific;~nce ~rid import:3_nce-'of;th~:"York of ihe Commission a'nd 

. the procedural aspects which .'need 10· be Kept 
0

in,niiQd.;_ After t~e gpe/iing ·remarks of the Chairperson, 
• • •' • ;, O ,:_, \' 1,~ O•' rt, OL , • 

. agenda items were taken up for d1scuss1on. 1, 

.-":"--.. :- '1 :. ','. ,_: ,-' -·:.~- ·t~ ·,,,,: :; 1'~ - ,, -·i1; .. ,." ,! ·- ·-~ .... ;' 
.. ,. . . , ., , . Agenda Item No.(VI): Procedure for the· meetings etc.·. , 

." _._._. ' __ \; /':,.: 

0

'/:.~;-.··_·_. -~~-::··-.:-\::· :-•~~·-.,·-:ir-,·-::{,:,,, ! :·:·-:. 

1 

··· 3.. .The meeting started with the discussion _on.the Agenoa· Item N,o:(Vl)which·was taken-up first 
·- inasmuch as;Jrrela!~d to the procecl.ure. for rr-~!,lings; of t~e Corrjmission. After some discussion the 

members were .. of the -view ttiiit' ior the1 present a'-' verbatim · r~tords/tape-' recording of the entire 
proceedings of ea9h meeting_ may. not be necesseiry bu\ comp/e~e11_sive· minut~s of the meeting 

- should be prep~red anil circulated"t6 the''mernbers:-. lt'was alsolilecided:hiat,'generally, a notice of, 
. • ' , · . •· · :·, '• ' .. , "l - . • ~ 'r ' 1 • . & I ' • 1 , I '• ·•,:; ·1 · ' 

two weeks should precede the date"of future·meetings of the Commission. ', ·. ' · ·· : 
' . ' '.". l __ ., .. ,.,_.' •• ;_,: -.. :. "I,,·,·,:-:•',:•.··,,·:.,, 

Agenda Items No. (il):Scope and> a~:plitudi ·:s'('i~~-'t~iriis ·oi: 
reference '.of· the ,\ <;:.o_mm[s~ion .. ap,d ii age~p~,. Item ,No. (Ill): 
fdentification:: of_ tlie· areas ·an'd' 'topics tcij' be <e'onsidered by the 

· ' 'Commiss'ion · ... ~ ~· · ·~ ·· 11 '· '!l, ·, • " ' 
, ,_ _,:•.~·•··I: _.~11t :i1 1~~ .~l. 

. · , , · II-.· , - · · · 
4.. The meeting !hereafter discussed items 11 ·and Ill of·the 'agenda.: Taking note of the'.te'rms .of 
the:reference of the Commission, it'was observed. that' its 'terms of 'refere~ce .do not require iUo '.re' 

.. 'write" the Constitution as, indeed,. ·the name of ,the"commissioh itself indicated the function, is ·'to -
. ··:review th'e' wor~lrig cif tiie',.'Co/tstitu[i6n: and 'r\9t ''./6 re-wrife 'th~ cbnsi(tu

0

ti9n': and _that: the 
· reco1Ylm8ndation of the CommiSSidn Were esseniially 8dvisoryifi'n·clti'.ire:. ,,; i · ). •" ~ · 1 

:-· • 

I• '.'-. ,.•,,:~ •,~/.'". ;).;•:•r,!'•!•;•J!•;:r.<,,,-'. ••t,:\i:,:.-/>:--. ,,',•, ";;;,.,~••••'.,;~ •,'.f ••~• • • •-';•;:' •. •, 

P: ,, . In regard. t~ ,the ?,eas, whe,~__the.worKrog of the cor~trtot~or ov,~r. th\) past _5_0 ye?rs n~eded to 
be revie,:Ved, it W?JS :un11oim~usly' f~lt;thijt;(he'/on~tiJ~tiqnql, aspiiatjons ,for raisir,g th~Jiving c~nditions 
of the poor and· the deRrived ahll: e'nsuring · them ·an ·adeguate•1mearis of' liv'elihood I was 6ne su~h 

0

iriip9rt~nf' aiea. ·.u y;as,:,un'aninijuslY, ·e~p_h_asised ..\~_at protecllon ;of'.th'e: corstitulional 'rights l'f 
·s_che'duled Castes, Scheduled Tribes and Other Backward Classes and"thei minorities required. to bG · 

erfe~tiYl3i_y eHS:~n~~.a_n~·_1fhprbve·d.
1

' •• ~-,~- ·~ ·._. _., .: : • :·:_.,:r·:· 1

,, t~~;ll; ,:·,.}:";!.i' .. •:•.',•. ~ ·-·; ~ ' ' ,1 

.'. '· =·· , ; • ,, ' ·,~:, ,., >1 . ·I 'I~!,.[,,·-·: ·,·1:/•i·'.•n ,, •· •:· ·• 
6. It was decided ,to examin~ the ,·iorking-bf the pres.en!' p~ovisio11s. ?f'. the. Con~qtution.:and the. 
applicable laws and P.(actice to cor\sider· h9w .the co~stitutioria) obj~ctiv·es in the aforesaid areas' could 
be better achieved. . ·,. · , 1, • :, • \I ' · ,, ' • , ' · 

.-,: '' ., _,,.: ; '_ .· '·:·.: .'!_ :·. :- ' : 1::· .. ; ''.- ; ': ~- ~· .''·:_'. }!:~ \'(' . ' ·, ! '• 

7.' The meeting identified certain "area'.s- ·of' imnieoiate· contemporary ·concern and proposed. to 
look -in(o th!)s'e are_a7 in \he fiist ins_ta~1:e:' The 'ar~as id~ntif\e~ _wer~: j . ,, :' ;- .: : 1 

- •• 
1 

"· •• ; 

·•,• ':,;'. ,'' 'i:'.i. '::.- _,, ... :·:',:::·:;') .:!f ::::, ' .. ,): ." ,:·_':" ·.; 
L 'sir.lngthenirig 'ttie· institu-tions, d(P~rli~mehtary · dem~griicy. :and their' accouhtabil,ty; 

., ,· ihe·grave and,p'ersisting"m•e·nace o(un-principled defec'ti~ns, ' ' . ! . ·': 
: ,..-,~::.-, ':.. .•• '. •. •··:',l ; r • l_••: '.'•:•-:•::•,_, If: :· : .. ,:: ;•,: ... '/ • .: . ' . ' ,- I 

i1: " · Constrtutron and· pace 'of socio0economic change ·•and development: promoting 
,,• ,··' 'lileracy;'generalilig'~mploy'meni: ensuring' social:iec'urity'ana•iemoval of.poverty, 

·,' . . ' . ' 

Ill.. Union-Statti relations: 
W9rking of Article 356; appoiritmii~t-and rerroval of Governors. 
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I 

·t 

IV. Decen"iralisalicin and devolulibn of, 'po&llrs;•··slren'gth.i~i~g "cir' ·"pii~b~ayaH Raj 
Institutions . 

. ·- -· V. ·fundamental Rights: 
Enlargement of• the Fundamental Rights in Parl-111 of the Constitution by 
"specific incorporation ·or. the' Freedom cir the Media:<i'Riglit· tp'' 'C'onipulsory 
Elementary Education: Righi to Privacy and Right to lnformitfon'.· ., ,, .. 

VI. 

,· 

vu: 

VIII. 

. ' ' .. • . . . . ,. ',, .. --·· . q . 

Effectiv~. epforcement of the Directive Prin,ciples ofs'tate··f;'°olicy in Part JV:of the. 
C~stitution in o/:iier to ~~hieve the goals,_enshrined in the Preamble and. f9t good 
go ernance. _ . . , · . . . · . -

• a' · J ~.· • ' ,'. i ·,i,. ,(;•·fl" 0 

f-undamenlal Dulie~ ii}?d~r P~;1:1vA o; ll]e <;::orislilution:· •. •: J! 
' . ' )· ·.. . . .. . . ,.· ; . ' ' . . . ' . 

Fiscal' a·nd Monetary Policies;' size of government and ·or government expenditure. 
Efficacy of public audit mechanisms. o - . . 

8. Further, as aforesaid and subjed to .the terms of the refer~nce, the meeting de~ided 
lo invite public suggestions regarding•dther areas, if any, t'1at the Commission may be required 
lo examine in lhe course of its work of reviewing the working of the Coii'slilulion. . '. ' .' ' . . . . ' . . . 

Agenda Item No. (IV): Constitution-of i?anel cifeiipert advisers. 
. ' . ''' . ·• '. ', . 

9. It was: decid~? lo "'1,~0cia)e r~puled experts and research irisli!~l_ion.s"in each)f the I 
above .~reas to function as advisory P!lnels. for" the purposes· 9f' identifying :s_tii:h elperts; . ! 
resource inslilulions/per:'oris, the meeting' ·decided to conslituie a sub-tommitt7e. consisting of ·· 
th~ follo'{'ing memb_ers: _..;,,, · 

1
. . . • · ' ' 

(i) · Hon'ble.:Juslice Shri_ Jeevan· R·eddy:' 
(ii) Shri Soli J. Sorabjee. · · 
(iii) Shri K, Prasaran. . . . 
(iv) Shri Abid Hussain. 
(v) Shri S4bash:Kashyap.'' 

10. In regard i~ the procedure a~'d , meihoaology in evaluating the worf:ing of the 
Conslilution in the areas identified, it· was also decided that · a 'consullation·paper' on-each 
of the aforesaid areas along with a Ques_tioQnaire formulated in an appropriate formal, shall be 
circulated to all. the political parties; Conslituli_on and Statutory Commissions _such as, Natinr:al 

" Commission _for Scheduled. Castes and , Sc~edul~d Tribes; National_ Commilisic;n for olner 
Backward Classes; National Commission for' Minorities: Natioha!"'Human Rights Commissio~. 
National 'Col)'lmission '.for' Women and o!Jie(' similar bodies; . Trade Unions; , Repres~nlalive . i 

. Bodies of Trade and•- Industry; Bar Associations: Universities· and Colleges; Academicians; 
research 'inslilules; M,e

0

d1a and NGOs: ''ll' was also decided lo place tt]e"i:on~ullation paper mid 
Questionnaire on the Commission's Website on the Internet for access lo the general public. 
:The. Commission also decided .Iha! recommendations or proposals to make shall be put lo 
public debate before finalising ihem. , • ; .: · · · · • ,, . .., . 

· Agenda Item No.(JJ; Notification relating .to constitution· ofthe Commissioh.' . 

11. 11·was. noted' that the nolificalion.cohsliluting the Commission has been am~nded ·to 
provide Iha! in case of the Chairperson·, his condition of service shall be !lie same as 

'applicable lo a serving Chief Justice of .India'. II was also noted ihal the said notification has 
also 'been amended· lo provide that a ~iember of, the Commission, who is a Memo.er or 

, Parliament, shall not be "nlilled, lo .any ren1uneralion or' allowance other than the allowaiice as 
:. defined in' clause (a)' of sectiori 2 of Ille Paf)i~'T'ent (Prevention' of DisqyalifiC!3lion) Act, 1959. 
' The meeting was informed 'that the Chairperson has decided' to accept a notional 
, l1onormium of Re. 1 per month. . Most of· the members also resp_onded . by saying. that they 
would alsci"'nol claim, 'iillowance or Rs. 1,000/- for'allending the meetings of the Commission. ' ' . . . ' . - ,, , , " -~ ' ' 



. 1. 
2. 
3 .. 
4. 
5: 
6, 

. 7. 
8. 
9. 
10. 
11. 
12. 

· 1Agenda Item No; (VJ: Accommodation for the. office of the · ,, 
Commission 

_1·2. In respect of agenda item No.(V), the meeting was informed that accommo~alion for 
the.<;:,ommission is likely to become available very soon in Vigyan Bhavan Annex~,-

... :_, . . . ~ . ~ ' . -; . . . . : : · ' . ' . 

. ,., , ,, ·, , Agenda Item No. (VII): Other s_ubj"ects: 

(i) Spokesper~on of the Commi_ssion • 

, . ·:~~¢ i . . . . ' . 

13. The ·meeting iii the ·commission requested Hon'ble Justice Shri ,B.P. Jeevan Reddy to· 
:act as spokesperson of the. Commission in_ relation to the. Press. Justice Shri ~eevan Reddy 

f'>P.,.S· ,_,, • , I 
graciously accepted. ,, ·-. · , ,• · 1 · • -· ', . .,., 

(ii) Next meeting of the Commission • 
:·-:-1,. ( ' ,· 

14. It was decided ,that the next meeting .of_ the Commis~ion, shall be held on. 22"' •April, 
2000 at 10.00 A.M. The meeting would be extended to the next day, if necessary. . . . · · 0 

I ' ' ' 

(iii) C?mmencemen! of the term of the Commission: 

15. In the meeting it was observed ui;t as· ~ertain formalities relating to amendment of 
the Resolution constituting ·the Commission could only be completed with the publication. of 
Government.of India' Notification NoA:45012(2)/98-Admn.lll RJ\)•dated ttie 17th March, 2000, 
the Commisskin could hold its first meeting today only,· that is, 23'' M&rch, 2000. In view of· 
this, the-·members"telt that the term of the Commission·may.be'deemed to have commenced 
with effect from the date of its first meeting. It· was also decided to apprise the Gove~nment 
accordingly .. · 0 · ' ·.-

16. :The meeting ended with a vote of thanks to the Chair. 

LIST-OF PARTICIPANTS OF THE FIRST MEETING; 
./· 

. :. Hon'ble Justice Shri M.N. Venkatachaliah (In Chair) 
Juslice·Shri B.P. Jeevan Reddy 
Justice Shri RS. Sarkaria , 

,Justice Dr. Kottapalli Punnayya 
Shri P.A. Sangma, M.P. 
Shri Soli J .. Sorabje'e, Attorney General 
Shri K. Parasaran 
Dr. Subhash C. Kashyap 
Shri C.R. Irani, Editor in Ch. & MD., Statesman 
Dr. Abid Hussain " 
Smt. Sumitra G. Kulkarni 
Dr. Raghbir Singh, SecretarY. 

(2) 

(Dr; Raghbir Singh) 
Secretary 

i' ·. ., 

. ' 

' ' 

_MINUTES OF THE SECOND MEETING HELD ON 22ND APRIL, 2000 

The· second meeLing ,of tlie Co~mission was held .at 10.00 A.M; on 22"' A~ril, 2000 in. the 
Committee Room 'C' bf Vigyan Bhawan · Annexe. The meetin·g was chaired by Hon'ble Justice Stiri 
M.N.Venkatachaliah and'was attended by all the memtiers. The list of.the participanis is at Annex-I. . ' ' ... . . 

· -2. , : Th'e ·Chairperson welcomed the members and briefly explained the issues to be discusse'd in 
_ various agenda items. The meeting thereafter took up agenda items for discussion. · . · ' , 
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Agenda Item No. 1: ,Confirmation of the minutes or' tho first meeting ·. 
. _,. . - ' .· i_ . ·~ . 

·3. ' .The minutes:of the.Firs! meeting of the Commission held on 23'.".Marbh, 2000~were read and· 
., confirmed. : ... ,. · · 

Agenda Item No. 2: 
·,. " 

Agenda Item No, ~: , • 

Report of tho Sub-committee constituted for 
identifying resource pcrs9ns and Institutions 

·. Preparation and finalisation of consultation papers 
- and·Quostionnaires· ' 

4:-- The meeting decided to take·up Agend~•·items2 and.3 together. Wilh,regard to the·rcport of . 
. the Sub-committee; :in -.view, of certain procedural .. formalilies, the · meeting decided, thaLthe Sub
committee may kindly· meei afresh after lunch an!] finalise its recommendations: .. It was also· decidedi' 
that the terms cif reference of the Sub-commillee be expanded so as to include the consideration as to' 
which o(the members;•having regard- to tl)i,ir expertise in specific' areas, are to be.associated with the 

. work of Advisory Panels in an appropriate manner ... 11 was further cjecided that the 'Sub-committee 
may also make. selection of experts or institutions• for ·the pieparation of0consullation papers· along with 

0 Questionhaires in an :appropriate computer-friendly ·formal· wt:ich will enable lhe ledgerising and 
classification· of the data ·collected .in the responses lo lhe questionnaires. ,It was also decided lo 
requesf:Shri C.R . .lrani·to be.a member of:the:.Sub-commitlce. Agenda Item No. 2 was thereafter 
de.ferred and iaken up later in the day after the Sub-committee finalised its recommendations.• · 

'. t . . . . ·~. ; • -;, 
4.1. The · report {copy :at. .Annex lll> finalized by · the _Sub;commillee .was ·placed- before lhe I 
Commission for its considerafion. ,•The Sub,committee •h·as propose·d that the contents and su_bjec~I . 

. ···matter of the eight t6pics.-be spread over· into ·.!en areas. and •for 'l,llch area a Member of the 1 
.. ,Commission' may ·funcUon . as. "Member, in. charge". ..The Sub-commit)ee -.has · also suggested 
· expert/Advisory Panels, in,, respect of ·,each of. the ten. areas. The Sub'Co.mmittee ·has also 

recommerided that the· "Member in charge" niay, in consul\.,ltion with the· Chairpe_rson, nominate 
additional members to his panel. The "Member in charge" will, in consultation .with the Chairperson, 
also identify research/resource institutions or persons to prepare the Consultation Paper. ' . ., . 
.4.2. .. ·In· respect of_ item No. 3, the· Chairperson emphasized lhe importance and significance of 

• Cons.ultation Papers and a'uestionnaires and ·111e need for extensive and authentic research back-up 
for their preparation: :Ttie issue y,as discussed. The eommission reiterates the d_ecisicn taken in lhe 
first meeting to tap -the. talent in the reputed research Institutions/experts for lhe preparation of 
Consultation Papers and Q~estionnaires . .It was noted Iha! the Institute of Social and' . .Economic 

,Change, Ba~galore and some other , institutions were doing impressive research_ .work i~• ths'~ 
. · respective areas of specialization and that ii v.:ould be useful lb ulilise.lhe services of such institution.,. 

The Chairperson mentioned: that he had, a wide-ranging discu_ssjons with, the .Institute :of Social .an~ 
. !economic Change ·at Bangalore and had also addressed its faculty as· to. the scope and signific~nce of :' 
the Commission's work. The Commission- also proposed· to have wide.st possible participation of 
various sections of Indian society in the work of lhe Commission. · 

Agenda rtem No. 4 : Progress Report in_ slitting up 
of-the Commission's office 

5. Chairperson informed the Members reg.arding the progress:made so fai:.1n setting· up of the 
Commission's office., , The M_embers were informed that vacant possession of the accommodation 
allotted 'to ttie Commission was obtained and·expre.ssed the hope that Commission's office·vyould be 
ready in a ·couple qf weeks. . • · · · _-

-. , ,., ; ,:..•, \' _1..; ·.- ~:' , .... · t· 
Agenda Item No, 5: Pr9cedure for_inviting 

. . , ,_ , ,. . . . , . ··. . ... . suggestions from public.,, ·• ' .... , . . ,_. 
6': The· Commission discussed. the mode of inviting suggestions from public. The earlier decision 

, of lhe C9mmiss(on to invlt{s~ggestions·,froni t~e 'pubi[c though ni_e[1tiqfie~-in .the.Pre~s. ,Nole date!] on. 
·23'' March, 2000, had not received slifficient•publicity. It was, therefore, decided that an appropriate 
. ,ai:lvertisenient through eleclronic .and print media be. issued to invite public suggestions: Dr. Subhash 
C. Kashya·p and Shri C.R. lrari were. reque~led lo ~repare a ·drafi of the propose(,! advertisement. The 
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advertisement, it was felt, should make it clear that the Commission does not propose to entertain any 
suggestion affecting the basic structure of the Constitution, parliamentary system of democracy and 
Rights of the minorities, Scheduled Castes, Scheduled Tribes and Other Backward. Classes under the 
·constitution.. · · · · · .. · 

Agenda Item No. 6 : ' Discussion of .ihe f~rther areas in re.spe2t of which 
,·l working of\he Con~litutio/1 needs. examination. . , " ' .. 

7. Some tiirther' areas for consideration 
members, but no decision was taken in this regard.' 

I 

of the 'commission were :suggested by some 

' ' - . ' . 

Agenda Item No.7: Other subjects: /' 
' - \ . 

(I) CD Rom on Constitution and Amendments 

8. The meeting was informed· t~at, Legislative Department ,of the Mini~try of. Law, Jusµce and 
Company Affairs has brought out a CD Rom, which contains all constitutional amendments carried, so 
far, along with Statement of Objects and Reasons pertaining to the amendments.. This'.software was 
also capable of tracing any phrase .or. word used. in th!) Constitution.. Jt was, dedded th?! every 

. Member might be provided with a CD Rom. . ' 

(ii) Next me~ting of the Commission. 

9. It was decided that ihe nexi meeting of the Cpm~ission shall be held on 15.th May, 2000. 

10. :fhe meeting' ended with a· vote of thanks to the ~~alr .. 

To . . .. 
All Members ofJhe c.ommission 

< 
(Dr. Raghbir Singh) 

Secretary to the Commission 
I 

LISTOFPARTICIPANTS OFTIIESECOND MEETING ' 

.1'. Hon'ble Justice Shri M.N. Venkatachaliah (lri Chair). 
2. Justice Shri B.P. Jeevan Recloy 
3.' ·Justice Shri R.S. Sarkaria· · 
4. Ju~tice Dr. Kottapalli Punnayya'· • 
5. Shri PA Sapgma, M:P .. 
6. Shri So\i J. Sorabjee, Attorney Geneial 
7. ,Shri K. Parasaran · 
8. Dr. Subhash C. Kashyap· 
9: Shri C.R. Irani, Editor in Ch. & MD.;-Statesman 
10. Dr, Abid Hussain 
11. Smt.'Sumitra G. Kulkarni 
12:. Dr! Raghbir Singh, S.ecretary · 

(3) 

MINUTES OF THE THIRD MEETING. HELD ON 5TH AND '9TH JULY. 2000 

' ' ' ' . 
·, he third meeting of the Commfssio~ ;;,as held in the Conference Room of th~ office of the 

Commission in Vigy.an Bhavan Annexe at .10 .. 00 AM on 8th and .9~ July" 2000.' The meeting was 
chaired by.f'lon'ble Justice Shri M.N. V:enkatachaliah. Tlie list of the participants is at Annex-I. , , .. ,, / . - . . -, ' ' '' ' . -

f· Th,e Chairperson welcomed the Membe;s and the meeting thereafter took· up the 
agend!l items. for consideration. 
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l ~."" ' -! • • ' ·.: ' .i,1[,_,' _., H-', ", \ b ,. ~ -.t, 1':':,; d ~ ·: 1 •..! .. J:-:· ,,1 
' ' ·. 3: · The meeting look ncile 'of' lhll iidverlisemenl or-the' Commission publish':~li_l'!11~ariqu,s 

newspapers and in view lherecif1 fl felt lhal !he last sentence in para 6 (Item N,o.5) of the minutes of 
,\he,"l~S! _m.ee~i~g_,begin~IQ~ lrpni, '.Th<;, ,a~x!l,rl\~~m~nt,.,·,··:"; and ending,fi}h,;''~r~~~r ,i.~E:_.!S1;nslilution" be 
od~d•lteddf', I.I ru_rt~~!. /e~,d~f th_a,t at~th~~7n~. p(JJira {_(fgenda Item No, 6), the following sentence be 
a e . , 

"The Commission would iake into acc'ciurii ihe_iireas .. suggesied by.r" 
- •' • _,, _;,_"•• , .: .• ,',\•'-, lo,"[•~•-• 1:,, <,",7",c> ,", .•• :.J, t, 

:the" Members"~hlle ,cons1denng (u~h\l~,,?r~i% .1(1 ~~~•·,.tli~t ~r~,c i·,c' , •J., ,,, .. , 

required to be axofflihed and considerea by it." 

. ' :I . . . ,:,._.~:•i:h.:-: J:H:,11) ;·-, ( \.: J,r:/1_,'.~n~_µ,c.._ 
4. · Subiect a~ aforesaid, the minutes ef IRe second meeting of the Comm1ss1on held on 

22.4.2000 were taken as re'ad and confirm~cL _-;;}. li::-, 1·._,, 1::.r,• ,.i., i')i!(, - f"j}f; ,_;.,. :·:;,J n, 1 r---•• ~~ ~1 ... :i 

5. In regard .to the dedsloh .taken. at ihe .'Commission's. second meeting for supply to h,-, ,,. ',,.., . •I". 'I-•' ",,,.,,-,., ,,,..:-•·,·. ,,_ ~~,- ',)' ., ....... ,,..,,,._, ,,, -., 

eai:~;, r:nrr:n9er_,9.(. ~, C~)~?rn,·qpl)l~ini~~, C,q~s!i!~tiqr~I ?~end[llen!s:, (P<JW,B!, A\9\Jf1diJ~ Ile.fl) ,NQ-?) .,l~e. 
Secretary pointed !Jul that, CD Rom ,presently .available contained. amendments enacted ,only .upto lhe 
Constltutlori'(seventy ~irith'Ani'endrrient) AGt,ahd II WilsJi~~iy'to't~~e~a":iew 'nionthsTo~ NIC-to.updateiit 

'by'includingctwo subseq~ent'amendnienls'ana·m~hf Hon'bie'Membe'/s'so· desired, the available CD' 
Rom could be made available lo tlll!il\. ii'was, decided lhat'the 'available ·co Rom with hard copies.of 
subsequent amendm~nls Ile made available to lhe each Mem~e(.,n, ,cc .,, ; , , i'. ·"( , .... <>.' ,,, i , ) 

Ag~~da_lie~ N'?.-. ?: .~onsti!u~lo,n:!?f;t!Ji,A'fJOj6cls,/1ii_ii F:!l)a_n~e ,CominJitee';i:, · L,, \. 2 , 
' · nd . 

Agen~a Item N~~; 6! '§cilli! ·and)~m]l,1 ef ;el\P,~.n~i!~i<::C?.lJ.~, gui,~e}in,es; .for, •! r ·: r 
incurring el!pef\dilUl'li on TA/DA .to the Chairperson and Members of the 
Adv.isory ... f'anels · and on holding t~o.ir meetings · and payment of 
prof~ssional ,fees to Research lnstllutions/Expens . 

''" ' .: 

6. The· tneelii1g_l'i,oR ·up Agenda Items 2 and 6 together. They. were discussed .. II 
was decided that a .. clommittee· called "Projects ~nd Finance Commillee; b'e .. consllluted. The·' 
Committe_e Wils fequesl~c/,,~q co~sider.lh~ foll011fi_ng,: , , , , 

1 
,, ,_,_,., , 

(i) 

(ii) 

• •. 1 1 n·i-.,,I' ••~ i.,.-,-.::.-~ . .i ,ri'. '·1 ',': tC_,:i •,li:l!l,n,;•;'~,:H 
Monitilfmg~ the quality assurance of_::_th\); ,,,'.Con,s~ll~\ion - ,f:ap_ers" ,and 

. "Questionnaires"· so.as _lo ensure uniformity and elimipate·pq~si~i!!![~<1,0Ld_uplicaiion 
or repetition· res~lting from the overlapping areas i~.ltie.·sybjec_\~ or•_l9pi_cs1.to which 
they'felate. · · · _··'! r1i ·~ 1•:c.·i:,~ .. ,; ~i ,•112- i; 

Making· suitable recommendations· for 'th,/ ~;;,'p~~i;~~~~)~a~d · .~,i~~~lio~· or 
consolidated funds earmarked for tHe toiiowing: ,,, . ., v, :: . ,,, ,1,,:: · :J ,,; 

,• • :, • ~. ~•,,,~.) ;_,·•.,I .•"),,:jg ['( 

. Consultation · .or , ·professional fees · for the, preparation :Jo[) · lhe 
'Consultation Papers' and 'Questionnaires'.;,,, , : ., . . ·: "· 

(b) the expanse§ fbf' Ifie meetings of \~~1.AcjVi§ory;:Panels@nd on TNDA 
of the Ghairperson and Members of these panels; 

(e) holding bf seminars";°and · · 

,,,-·•:r ·V 'f.'; ... :~~)~]lii!,
0 t~I~(~~~t7~~~r~osl~~j1~r~j~·.10:111-:i :.:1_~ .:,(i ,:;,_-,J~~\IH~_i 

"(ii/) . . l~y ,tlo,.;~ .broad guld;lines -~Qd 0 

~r~ced~res for the _passage of lhe '•consultation 
Papers' and 'Questionnaires' through the various stages. ·. , .. , .• . 

\..' :~ • .. ~1 u:1r'·<:,:;, ·:,: o,; ,, 1.:.·1• :1·,\ ,· .· ;-,,,~t;1., ,r1. ,) ;,·,.,..:,,, L !.!,,,, .. i, 
. . 7. ·. ,·The meeting 'l~(t it'to ihe C':hah'p~rs~n 'to',c!ecide ci)i"th,e Mel)l~erfbi t~e:c:crIT)~il\ire•,. .. 

The ·committee!would ·evolve 'ils•ciwi{prcicedure\n respect' or'liolding •it~ 'meetings"and' condudl' of
1 
its ' 

business. · 

* The constitution of the Commi;lee is at Annex-II. 

1480 I 
,L·· 

·I 



.. .. . • I,, 
Agenda Item No. 3 : 

. ' 

• \ • ' ·,, J 

Consideration of the requests for' 
participation in or association with the work 
ofthe Commissiorf 

·,, , . ·a: _ ,' ''Th~-- m~-~ti~~ npted:.th;t lli:yeq~~~\s (eceiye~ fa\ p'arti_cip_aiion in o,r,asso~i,~1/o_n Y,!\t c, 
the work of the. CommIs_sIon, · ~roadly fell 1h10 two categor!eS -, (1); lhe reque~ts from the md,v1duals; 
and (ii)'-requests· from th'e'"ii1stitutions. It' was decided that all sucli persons anp _institutions be,' 

i. • '.d ' " ;, · · , • , '' ·! ,, I, • • . . I 
requested to' send their considered views and suggesl[ons lo lhe _Comp,_1~s1on, mformmg them, thal 
their suggestions would be duly considered by lhe Commission at the appropriate time. ··· ' · 

I ••1 \.., • ' t, • .- , I •' '• ' ' , , , , • , ,' l > : < f , 

C
't_,, , ' 9. · The· meeting,·however, 'took note of tlie' request of Indian ·Law i°n'stitute, New Delhi in' 

tiliS regard. amf'decide'ci to suitably as~ociate _ii with the work of the Comh1iss!o1{ If left,il to l~e 
dhairpersi:>Q.t_,d.e ,or th~ ~re~'iD whi,ch \he se~i,ces of the Institute co_uld_;be s~- utilised., _· ,: .. :. ; .. :, 

0 

., .- ' • , l r: ·;• • ' .,, 
Agenda Item No~.4 : ' · Holding a meeting of the leading Jour'nalists and , . C'' ' NGOs to explore possibilities ,of their: associati2L1 ' 

1 , ·•. with tlie work of 'the promotion of awa/Jness of th].. 
' Co~mis~ion's re~t . . ' ' . '. ' W ,· 

• ' ' • ' ' • ' . J \ . ' • ' '. • I • • rn:· lt'was felt:thanhere'was' a need tci' dispel miscohceptions· and ·apprehensions in 
certain sections' b( the society with' regarh"'io the· nat,ire 1of exercise being· done by the Commission. 
on· the issue of associating. leading 'jou'rnalists and NGOs etc. for promoting awareness of the 
Commission's · iehlit, . the 'nieeting, however, 'after taking ncite of the views of Shri C.R. Irani as 
expre~sed in his letter dated. July 6, 2000. addressed lo the Hon'ble , Chairperson and, of Shri 
Sangma who were o!, th,e v\ew ·1~al the 'commission m_ay take nole :or possibility of ~qunler productivity ; 
of such a step and afle( delibe~ating on ils possible _implications, c~_me;to a vie)V_ tl)at it woul_d: not b.e , 
beneficial at this stage, to as,so~iate journalists or NGO~ will) any. aware~ess campaign. , , ~ .,•. · 

. 11. The 11),eeting. noted with satisfaction. and ;p~reciatio~: th~t ~~m/of .• th.e membe;/ 
particularly Dr. Subtiash .. C. J<ashyap and Shri PA Sangma were, already contributing •towards,, 
creati~g. p~blic aware~ess ab9ut the_ true nature _o_f th~ -work of the Commi~s,ion;. _It felt that the., 
M~mbers ,of ,the Coll)missior_ ~hould themselves; by making use of _the mat~rial already ml'!d<l public 
by the Commission through, .Prpss notes etc., endeav.our to _dispel any misgivings or doubts in the 
public mi~d iri regard to the work of the Commission, whenever they rad , an, opportunity, to do -so. 
The Press notes and the advertisement of the Commission have, it )Vas noted, already helpe,1 in 
dispelling some .of the .doubts and apprehensions in the minds of certain sections of the public. It was 
felt that ultimately the·work .. of the. Commission should be allowed io speak for itself. 11 was felt that 
the advertisement issuea by' the Commission inviting suggestions might also be published through th~ 
electronic media at the prime,time in 6i~er to achieve greater public participation . . . ' . ' ; . ' . ' ·- . . ' . 

Agenda lte111 NO:.s1
: ...... Evolving a:_bp~ad time fra~~ for the various 

. stages of"the work of the Commission 

_ 12·. . · The meeting agieed ·with the suggestion of the Hon'ble' Chairperson that there was a 
need to evolve a broad time frame io'r. ccinipletion:or the various.stagesI of the viork cit the Commission 
and to mak'e every endeavour to adhere to it. Dr. Subhash C. Kashyap was requested in the meeting 
to evolve a time frame .. ~The time frame .evolved by Dr. §ubhl')sh C. Kash yap was· consi~ered and it 
was unanimousfy · accepted. The time-frame, as accepted, is at Annex-ti/. It was ·clarified that if any 
stage in respect of any topidar~ii was completed· earlier to ihe last date specified for .its completion, 
action for_ the next stage for that topic/area might be. initiated immediately on completion of that stage 
itsell The I ion'ble Chairperson also emphasised. on the need· of identifying at this stage itself the 
persons/bodies/institutions to whom 'Ccinsulta"tion Papers' and. 'Quesiionnaires' would have to be 
cant; the agencies that woulci print them; the numoer of copies that would be required etc. as ii would 
result in saving of time. · · · ,. .. · 

1 Also includes minutes of agenda Item number (ii) for the meeting held on 9.7.2000: 
• The portion typed in italics refers to the minutes of the meeting•held on 9.7.2000. 

1481 

, 
• 



'· ., I 
! ,~, 

j, :'..-\ ;, 

'· 
.. Age~da lte_m No.y: 

' 
Review of the progress in the preparation 

' ' 1 • I • ' • ••' • •" 

of ''Consultation Papers' · and 
'Q~cs~ioiiri'~ircs' , 

13. The meetipg ):,onsisJereil · th.e. '.status no!e' :Jndica\ing pri;igr!).SS_ made so· far in 
• preparation of 'Consullation Papers' ·anil 'Questionnaires' iri the: areas . initially)dentified. by lhe 

. Coin11_1ission. ·· _ )t was -~oted. \haUileyiitut~s/ExperJs had 'alr~~il/b.~e~. identified ,for preparation of ihe 
. 'Consultation Papers' ahd,-'Q~(!stid~n~ir~i;''(iQ.llll,bul onEfwea) ana (he :,,ark was in,different,~tag'es qf 

completion. '.Initial drafts on topics for 'Pace :or Social and Economic Change in Jndia': 'The Question 
' , ·, • '• <l' • ,, ',. . •' •·'· ' - • ,, • • , 

of Poverty', 'Literacy, Employment and Social Security' and 'Enlargement of'Fundamental Rights' had 

alre~dy b_ee~_received,. l:h~ initi~I 'araf-ts __ of_the_J:!·a.pe:s __ on_,_o.the_r su-_b·j-ects were_ <1lso- ex-pec-~ed to b. 
re~e,ved sh,;irtJy. ,It' w_as de~1ded .in (he n;,eet,~g thilt initial_ qrart of ,/he _consullat,o _.i<~per·, .. ':"o~ld .b 

•scrutinis_ed liy · the lv)~r:nbe_r-in-Ch,arge·. iind · \he · Advisoiy _ Pa_n~I ·_-··on· ____ the su~~ r ,and· arte 
modifications and chan'ges as_ may_'be conside'red necessary were iricorporatecl an draft pproVed by , 
the Advisory Panels·, it_ w9uld b!) , pla~e_d before, ''.The Projeyts and, Finance Com,;nittee': of the i 
~ommission "".hip~ w~u)d ensure::uniforr:nity _iii '\~e· gu_a!itY. ~f: t~e'.papers .and~<ttil.~listic view of the ' 
issues dealt .. wI~I.n th~ pal)~rs, ·T~ere<!~~-r.,rIt' ".°'?uld_ \)~ :qon~Idef.e~ by the~C.o':\l.m/ss1on. However, 
after the _'ProJefiilrand Finance CommIttee''finahse~:th'; ~ro.cpd\l.'~i_ th;,t procedur~II be followed. 

Age~d~ Item No. 81
: Holdlng f regionil se.minars for discussing the. 

' , ' ' ~ ~ ' .. . . . } . . ' . 
· '· 'Consultation .Papers'. a·nd, · 'Questionnaires' ,and_. 

,_ public ·,esponses. ther~to arid"ideniitication of.tho· 
lnstitutiOns anCt'Ag'oncies' to Ctinduct1semiriars. ·, 

1 
, , ; 

. ,, , ' • : '. ' . ' • 10 '. ;;- _',,· •• ~! • ' , ' • .. ·
1 

, • _ ;1• I, 
1 

- • .:• , : 

• I 

14: . It was decided• that "after tne. 'Consultation Papers' and 'Questionnaires'· had :.be·en: I 
prepared and cifculatea 'ancnttie' ··reSp·onSeS ~,theretO ODtalned, the· various' iSSlles raH,e'd I in:_ thpse- i 
papers shoula be discussed'' in• a series-of: five regionri'1·semiriar5 'and· finaliy a\ a national seminar ai 
Delhi. It' was further decided to. ensure "participation' of-representatives cif ,i" wide cross-sectidn of the 
society, viz. people's representatives, Jurists, ·Journalists, Academicians; NGOs, .Trade Unio~ leaders, 
Panchayati R'aj Institutions, Administrators, Industrialists, Leaders of-Coop_erative 'Mqvements etc. in 
these ·seminars: 'The, Com'mission also· iiecid~d: lo idenlily" 'tho NG Os/Institutions which would be' 
entrusted-with holding of seminars at this stage itself so that /lie 'organisers haiie ·sufficidnt lime ·ror 
ensuring meaningful and wide· participa.tion 'of di/leronl sections ·ofihe · socieiY:- 'Stiri P.A. 'Sangina,: bi-. ' 
Subhash C. 'Kashyap' and Shi-i C:R:· ··1rani wefe. 'requested 'in.- the meeting to· -i~erii'fy ,the nodal· · 
age_ncylinslitulion or agencies/insfiiution for conduct oftfiese seminars . . ' . . .: ' ' ' ' 

• • '. • •• r • '// • • , • ~ ~ 

Agcrida Item No. 9: 
l :-/, ' • 

. . . ...~ . . 
··.con·sider'!_tio/1. ~f, a· programme for interaction · and_ 
consultation• with the Poli'tical' Parties·, the National 

, · ··commission 'for the '. Scheduled, C~stris - ·and the-. 
•''·:scheduled_. ·-rilifes, . the Naiional Humiin ::Rights"' .,_ 

Commission, . the · ·- National Commission ... · for 
. -.. Mit)oriiies, jh"c· N'atibhal Comlllission for·Women:!. ,·;: ./i 

. . ; ,' : . '• . ' . 

15. The Commiss)on decided _to interact at an appropr_iate time with_ the political parlie,, 
the National Commission for the Scheduled· Castes and the Scheduled Tribes, the National Human 

' Rights Com'mission, the National Commission ·ror'Minorilies. the National 'comfoission for Women etc. 
. • (' ' .. : . . ·, , -• •. ! ... • • ': ~ ~ ~- • ,,, . ' 

' ' # • . • , , ~ • ·, ' ,, • • • , . , • f .- ' 

· Agenda Item No.10: Consideration_ of· r~sponse,s· received so. far, in 
• . · I • · - ·• ·, ·,esponse : to., ,- recent" advertisement -of. the 

f; • i \ • · · 

, _ Comfl)/ssion. _-- _ . 
•' • I 1t· • . 

16. ! Ttie ~1eeting -n~ted the procedurJ ·u,at 'was being 'adppted b'Y, the ,Secretariat' of the 
Commission · iri acknoWledglng' 11,·e•.: iiugge_stioiis ·111_at, were/ ·being . reco"ive·d in . response lo_ the 
adverliScm!.!nl of U1e Corrymissif'.)n. · It rl0ted··u1_al ·Lill "d~le· over·1100.rcspOnSes tfod ·~€l~rTTeqeived c:i~d 
-----'------....:...·"_ . . 
:s . ; • , ' ' . . . t • - . -

Also includes minutes of oycnd.l i_tcm nurtlber.(i) ror'thc mcclinu held on 9.7.2000. 
'The P0[tion rela!.ing_to tho !"lnutes of·th~-meeling held on 9.7.2000 is typed in italics. 
'The portion relating to the minutes of_ the meeting.held on 9.7.2000 is. typed in italics. 

This was listed as·agendallom' n6. (fii)°for ttie:~1ceiing heid on 9.7.2000. . _ , - - --
. , • · , . , , _ . , .!, , , , • ' • • I • ' • 

' ., 

., 

' l ' ' • ~ , . 

·o 
' 



,. 

··· ~ost ~f ·them had already been ·ackn91yledg~d. It, w~s felt _ih ,the. meeting tl)at ,the work of summarisi~gl 
ledgertsing of the responses, shciuld also be simultaneously undertaken and completed early. •· '· • . · 

Agenda Item.No: 11: Any ottier item 

Next ineeting of the Commission 
' - ' . ·, ' .: ' ;, .. "i 1~' -~1 '1;i;,;•1i,,. ·,•· -~] .·' . 

17: It was decided that the·next meeting "c,F,the Commission might tentatively be fixed on 
26th and 27th August,-2000 .. ; , . :•·· ;,, ,, - i' ·.·. -' , ";- . ' . 

To 

. _ '. r 1:,. • , : t, . 

18. The meeting thereafter·ended with a vote:or thanks-to the Chair, .. ' ' - ' " ,-~ J;; I' I : ",' ,•' ' • -~ • 4 ' 1. -

• ,', , ; ··, : . ,,, - _ (Dr."~?ghbir !>ingh) 
,, ,.,. 1 1 Secretary to tlie_Coml)lisslon ,,.,: ' ' . : . ,_. 

1,,' .. '·p, -
L, ,•; • 

AIJ,' tlie Members of the Commission._· 

1. Hon'ble Justice Shri ·M.N. Venkatachaliati (In Chairi 
2. Hon'ble Justice Shrt B.P. Jeevan Reddy. · 
3. Hon'ble Justice.Shri R.S. Sarkaria 
4. , Hori'ble Ju_stice Shrt Kottapalli .Punnayya 
5 .. Shri P.A. Sangma 
6. Shri Soli J, Sorabjee 
7. Dr. Subhash C. Kashyap 
8. Shri C.R. Irani (attended meeting only on 9.7.~000) · 
9. Smt. Sumitra G. Kulkarni , 

. 10. or: Raghbir Singh, Secretary 

'. 
If,:' 

'. '; ' ' ; ' : . 
•; l • ' 

1'•1' 

. ' 
-COMPOSITION OF. THE ;PROJECTS AND FINANCE{COMMITTEE' 

1. Shrl Soli J. Soratijee - Convenor 
2 .. Justice Shri B.P. Jeevan Reddy 
· 3.: Shri P.A Sangma 

. , <i: Dr. Abid Hussain . 

'· : 

'' 

. . . •.,, ·,.s,· DLSubhashC.Kashyap ,, ·_.-_ ···i ·,.: .' ·. - ; 
[C9nsl(lul~d _bY, lhe-H?ti'ble Chairperson in pursuance_?' the authorit(conferred _on 
Comm,ssmn,m its meeting held on If" and g1• July, 2000) · ' 1 

: ' • • , • 
..., ' ' ' . ·- - . ' . 

.... --
\. 

.,,_. 
f- -

. ' 
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I, 

,· 

I• 

SL. 
NO. 

PROGRAMME, 

1. Preliminary Meetings; setting-UP, of 
, ·, Expert • Panels on· ·teri subject areas;. 

nomination of Chairpersons and 
•' Members of the Panel~ 

,· '' 

2. Identifying , Resourc~ 
• , ' . ij nstitutio11s/Persons for preparation . of 

'Consdltatioil , ' · , Papers _ and 
Quc·suonnaircs; setting ,the outlines df 
work and terms of remuneration/fees 
etc. 

3. Convening the .Expert Panels for 
:,XJ' 1'b,nsiderati~n of 'the Consultation 

• Papers and Questionnaires etc; ' ,• I,:, , , ~• 

I 

TIME-
FRAME 

23-4.2000 
,.,, to 
15.7.2000 

.. 

23.4.2000 
to 

20.7.2000 

1.8.2000 
to 

1.9.2000 

' 

ANNEX Ill 
.4 ' ~ 

REMARKS, .. 
" , l! J. 

,f) ~ .- 1' - C 

-_, . ,., _, 'J, ..... ·. ,. 
. · . ' . 

,i, ,l•-i-- ,. ; ,• ' 

. 
. 
' . .. , -:·; 

•' 
... 

I ;I. I ~ ·, . 
r 

. ,r- r .. 
I 

.I ., 

4, Consultation , , .Papers 
Quesliimnaires to be:re,ady. 

and · 15.9.2000 

'.5. 

6. 

7. 

8. 

,ilo - •', - : : ;-,) t• \ \j ; ~ ,,. 
, 15.10.2000' • ' I '~ ! . t·,.. -,' :' ,. 

~ - , ,,; - ... 1 .-1 
11 
I, 

I• 

Processing. or responses in regard to, 
identifying additional areas, if any, _for 
rnvieW a·nd. commission's· decision 
thereon and tayi~g, down scheaule for 
preparing consultation papers, etc. 

'Scrutiny and appr~val of · the 
'Consultation . · .Papers ~nd 
Questionnaires by the Commission 

r .:. 1,·: l_.! ;\ • . .. 

. Consultation Papers · and 
Questionnaires - tci 'tifu :. distribute cf' an8 
reieased td. lh~ public.'_ · · 

'' ', 

RespOI1ses to be repeived 

-1.G,2000 ,' 
lo 

30.8.2000· 

.. ' 

15.9.2000 
to 

·.1.11c2000 .. 

By . 
15.11.2000 

_, :...:•,.i ~ .. -t-.1r, •::. 

,. .... 
,'".'i',,/,,:-C::<,, I f•,:~ •~ ;,_ 

.. ~ .,.·· ) r~,,,._;•-~•.:£.. ;•. 
( "</'' . 'i '.ll>}' .·1.:-. .J,i,~ 

' 

These are lo be sent to 'all MPs, fvlLAs, 
P.oiitical--:" ~aitie's,Universities' All l~dia 
Service·· Officers' , Associa,tlon, Tmde 

.. ,, .Unions;· Industrial and Commerce, Associ, 
· .,·' ... l ·ations: ,. -and' Grpups- iike l'ICCi. 

-, . ' .. ASSOCHAM ': etc;'. Students:_' Orgar<i' 
''· sations, , •. ' Bar , · .Assoc-iations, . Leading 

By 

·· •Lawyers,"import,ant NGOs, Chair-persons 
an'd '• :, '"Mem~befs' 1 'of , ' ail, National 
'cornmissibns, Judges. - 'of 'lh,e Supreme 
Court and the High Courts, Speakers and 
for-mer Speakers·. of· ttie Lok· Sabha: 
Deputy Chairper-son of the Rajya, Sabhai 

· Speakers and former .Speak-ers of ·state 
Asse·m-blies, Chief Minist-ers and former 
Chief Mini~ters, . G_overn6rs' and former 
Governors, former Prime, Mi_nisters, Chief 
Editors. of major News-Papers, prominent 
Journal-ists, Educationa-lists and 
~cademicians etc;. : 

.. 31°.12.2000, 
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'J,,MIN_UTiE_~O_FT<H_~rFOU_RTH MEETING OF,tHE,COMMISSION HELD:ON:26TH 
1~ • .-:J~'r1 ·,, ;•~:..,,r ,·t ·!1':t•.:~1,, ,AUGUST,:2000: ,,.~. - . ••"3·•.' ,·; •. _ 
r: ,, ~---:, ,;~<,',1·1 ·~·!,•11Jf, l. ''- !••· ... ,, "J , 1 ; 

1•'•1,.,.1·, .1,./",)1t:lc~1(,,.t,•;, ~•.':..:.;, ,J :,,1;tJ.,;.•~t•"\.;1, ';:i11 ::•,'t,. ;''-: ',,,,,,. 

,:,e, -"~ Tll~•feYrth.meetlng of th~ ca·mmission was held•in,the-Conference Room o(the office'of the • I -

Commission,inlVigyan Bhavan•Anne~e at ;fQ.00 AM on•the 26th 'August12,000[/fhe i;neeting'was · · '·, '· ' 
chaired by;f:lon'ble :Justice $hri ,M.N,iVenkatachaliah; Thelist·of the·particip?rits is at-"Annex-1 · 
t,, !•r : :,. ·I 1r'' _I'. -!_;,,;, .r,\,' ) ,-...;- 1•!" , ! 1 ': in· 1r,·,c· ' j,'. •l l'J. , 1 ;, . ' \it, 

: g, Tt\e C,ha\rpersqn welco111ed ttie Me111bers a~d the: meeting thereafter•took-up:,the· agenda 
item~ for consider<>\io11. · , , , , 

.-.,;; .. 1-1:r.c· 1·,..\ :.::1'1'.11:.;..i.'.1' •. ', 

A9~!1da 11~m Ne;,, 1: Confirmation of the minutes of ii,~' third:m~eiing, 
'..':1' ~r•:•;._!J,l,J,f"; ~•,,'],.,,I~ ,,._•1 ,-11· .i .. •,. '.: •,-'.J, 1., '' 'r ,.,•(,;~.'! 

g.,, , ,· Th~ mlny\esmf the third;nieeting'of the Comnilssicin1held ·on' 81h ahd 9~ 'July, 20M were read·, 
;:mdconfirmed. ,'i,',!~·;.td ,:ji,1,J /_'-~',· 1,·1'•., : ,1,jr,111:·,j,;,,.:, , I ,.__,nr ,:11 1 , ' 
r.111.... , · • , • , , 

Agenda Item No • .,!; Consideration· of the recommendations of the Projects and Finance 
~! ·: Committee.l,u~,,~1•·~~;:.1.~·~••l:~;:·;i' .. ,~ .. 1~-.- •1.,. 1:,',J,: ,.,,,.\.lL,1,.2r1J,1·,, -~,.-, ••11,·1 · 
!1:. ,' ' 1, ,1',. :;:)-;,_: •, _\;, ,~ ,' )',,t;,,,; \j ',ii '1·.~• ',t,•,, ij(; :,1,,•: .. :• •rii 'I.::,:.:,' _;, ,: f ..' i: :] ◄ 

~- . The §~C[(3\!],Y rea_g 9~1 hi.~ report on the recdmmendatib,n-s'mil~<i'by,tHe' Projects and Finance 
CQrnn@es>, §· s<lP,Y, of which is at-Arinex,'-' II•. There wa~· ?•brief:discussion:·on the'Jreport arid thereafter 
\he r!'c,9mmeric;lati9ns of the Committee·contained in the Report were accepted. 
• ·:",·•,rC, ·-,.J l. i :--' :(i' ' . ' • • . •, ' , ' ' I, 

: ,. "-.:· "Ageng? ,, 'l(em 1 N<i, 3:. ,R=e""v"'ie._w":---'o"-f'-c--'thece';--,-_.p.,r-"o'c'g"-rescse,s"--'-m"a"-d=e-·...,·i,,nc_'_.,th.,,e<-_.p"-r"e"p',a..,ra,,t,.,io"'n-'-=of 
!Gonsyltation Papers' and 'Questio~naires1

•· ' · " 

5. The Chairp"rson e~plaineq the reason~ why the preparation 'of .'Consultation Rapers' ani:I, 
'Questionn9ires' ~~§ qeen entrustecl to the various Research •Institutions of repute''in 'the ~ountry and, 
~(l\:tci,\he Research· Wing qr \he •Co[(l,mission. It was felt that ·the copyright of the 'Consultation , 
f'~pers' and 'Questionnaires',,prepared_ by· the Institutes "shollicf vest .in, th'e! Commission so that 'the , 
C,9inmission can_m~ke necessa,y.modifica\ions in the s~me before· (eleasing it to the public. The 
meetin_g g9qid9d \tiaJ the Member-in' Charge of the Adviso!Y Panel, may write to . the Institute: 
~6ncen1~d _ ?.Pel ge\ ll ~Qnfirmation from' it in \\,riling -about •.'the ' copyright< b'eing' vested' in , the 
9P!11mi~sio~., Meiiit,ers explained the present status of the, preparation •of•''Corisultation Papers' and, 

. 'Qu~~tiqpnaires' rnl<lli~g to the subject under their charge. , ·• • I ; i_ :-· ·, 1 ,,: • • ,·.:. ' 

I ,, ' .L.~,,!' ·~::,::_.:' ◄ _;_., 

Agenda Item No. 4: Requests for grant of extension of time for sending suggestions. 
• I t ·1· l 

6. TtiEJ n19eling was informed that requests had been_ received from: ce'rtain'.State· Government,;; -
poli\ig@I p~[lies, associa(ic,ns ,in.ct Individuals seeking. extension or, -lime, foil sending2suggsstions in ·,, 
resgonse \Q the a,(jvertisement of,the Com[llission ·inviting suggestions from public:• The'Commission 
imreecj th',!\ the suggestions receive~ after 3J st July, 2000, ·which wa_s stipulated ,as the.last date in the 
e~vertisemel}\, m,iy also be considered. · :1· . ,. , , , .• ,,c. : ' ,1. 

1: )-,_,, .. r,.genda Item No. 5: Pa'per 'Public Audit and the Comptroller and Auditor General of 
- , - India~ 'Reforming the Institution' by Dr. B.P.Mathur. ' 

_ 1 :i 1 r. :,_ r-J.""J' :·-.-q ..... ~ ~h!Y ,r, 1 ·:t · /-·•"',·. :;; 1:·:·F. ,- :i~, '· l .. :.",(<~~. 11 . ;~:-i "<·1 ,· ~f y'.:: i" !:.; ·111 · ,i') J ~·(: Li.. 
(. "· T~e ineet1ng, )Y?_S :11:f.<]~11lf,d_, tlWi!~!~,P~P~\ h_ad, qeJn ,PfBPf\\~d, ?Y, ~.r;, ~,.~·,, Mathur, Dtrector __ of 
\h,e N9\ional Institute 'qf-Finarycial · tvtanagement; F.aridaBad· Wno 'is a' ,retired Deputy Comptroller and 

. Auditor, Gc.rieral or India. Brief. comments were made on the ,Paper by. the. ChairRerso'n and, certain 
~(~inl)ers.'' Qr, 'At:ild Huss:iin, wti?: is''.u,~·~em,6e(;in;~h~(9f cif t,he :'Ad~.i_s,oiy .-~~.r,~.1 }9,~~i5h th,e subje~t 
gf lh'l paper relale$,-suggested'that'1t would 'be appropnate that this Paper 1s"cons1dered py the 
Advi§Q,Y Panel so that Its content an~ ror,:i could be look1•d inlo 'and sui(ably mooined to make it more 
utiderst~ndable by public,' T~e meeting _agreed ivith the' sugge~iL9P ?i, D(:('-~i~ f;l4~sain,' ' . 

. ': ~,t,i-~ !, 

' ' 'I, 

~• : _I : '1! •! \ 
":1 ':• ;, ~ J 1, 
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.. , .. 
Ii 

Agenda liom No. 6: Uniformity ___ in __ tho design of 'Consultation P'!Jlors' and 
' ''Questionnaires'. 

• 
8. · · · Tile Chairperson emphasized the need to have a uniformity 'in ·the

0

• design' ~f-'Corni°ultation 
Papers' and 'Questionnaires', which are being<drafted by different Institutes. The meeting agreed lhal 
ll1ere-' has Jo, be certain amount of uniformity in 'Consultation Papers' and 'Questionnaires' 'and the 
same have lo. be of_ a very high quality and presentable. ll was _decide~ that help of experts in tt,c field 
may be, taken for Jh~ purpose, and the experts may. be cidentified_.by the Projects and Finance 
Committee. The meeting agreed that _that the formal of the Questionnaires ha~ lo be. computer friendly 
so that the responses to. the same could ,be m·achine readable. It was also decided that the 
-'Questionnaires' may have_ ·to be accompanied with self addre,ssed envelopes when these are sent lo 
the individuals JO( response. , , · .. 

Agenda Item No. 7: 8!!Y other l:om. 
' 

- ' 
9. Dr. Abid Hu_ssain suggested that co1iies of imporlanl articles/news items published_ in the· 
repute.d · magazines and newspapers relating lo· the ,subject maller concerning a member may be 
supplied lo liim by the Commission's ~ecrelarial. Tlie meeting agree_d lo lhis suggestion. 

10. ' th~re ~as some discussion on the issue·'whether the'Cominissfon may hold discussions wilh 
senior political leaders, leading journalist:; and ·NGOs on certain imporlanl issues of nationa·I interest'. 
However, there-was no final decision in this regard. 
11. , Tlie n,eeti!)g thereafter ended with a vot~;of thanks lo Ille Chair. 

To 

•.!.. 

- (Dr. Raghbir Singh) , 
Secretary to the Commission \' -

. . 
All the Members of'the Commission ,, 

-· ANNEX-I 
.UST OF PARTICIPANTS OFTIIE FOURTll 1"IEE"i•1NG 

1. Hon'ble Justice Shri M.N. Venk~tachaliah (In Chair) 
2. Justice Shri B.P. Jeevan Reddy . -,· 
3. Justice Shri R.S. Sarkari,a 
4. Justice Dr. Kollapalli Punnayya 
5. Shri PA Sangma:M.P. · 
6. · Shri Soli J_-Sorabjee 
7. Shri K_- Para~arim. 
8 .. Dr. Subl1ash C.-Kashyap 
9. Shri C.R, Irani · . 
10. Dr. Abid Hussain 
1 J. Dr. Raghbir Singh, Secretary 

REPORT OF THE SECRETAR_Y.ON RECqMMEIIID,\TIONS MADl;_BY THE PROJECTS AND 
'· . FINANCE COMMITTEE AND ACTION PROPOSED THEREON, · • 

i ' . ~ 'f I 

The ;Projects·' a~d Finance Committee' or u{e Commission held its : first me.eting Oil 
27:07:2000. .The Commiltee,:inter-alia, has made Ille following recommendations:- . .., 

,. . ' . ' - . . . : - . 

(i) 
! . ' • ' ' ' ' 

l:.arm.:irkinfj or'll1tJ·<m10Unls -~pccific_d bclow-lowoi-dS. meeting cxpCnscs on 11nalizalion 
or Co11S:ulluliui1 r,upers: Ste.'. - \ · · · · · 

' . 
(a) -Rs.20 lakh to "nicei'Jh~ .exp.cnses 'on prep,ir~lion -of consult~lio~ j),ipers and 

queslionn,iires in all the ten ure,is identified by ihe Commission;. · · 

. · l•lXh 

I 



' ' 

(b) Rs.13 lakh for meeting expen'ses on travel,· etc. of the Chairperson and 
Members of all the ten Advisory 'Panels. 

(ii) The ceiling on fee for final preparation of. a paper and questionnaire on a .topic be 
kept at Rs.1 lakh. Cases involving payment of higher amounts would be coQsidered 

, . 1 • , . by the Committee on. merit. · 
·, 

The' fee payable is· to be released to research· ins}itutions•,iri ·three instalments :as 
• ' ,. ' j 

:und~r. . , · .: ·, ,-c 

(b) 

(c) 

The first instalment of 25% of ,the total fee payable to; be released·. when the 
., ,institutionwas identified and asked to commence the work; 

• • ,· < • • ,, • I e • • • <' • 

The second instalment of 25% of the total fee payable ·to be{released when . 
the._initial draft of the consultation paper and question~aire were,·received 

· from it; ''. · 
r I. ( 

Balance 50% ·of the total fee payabie to be released after the consultatio~ 
paper and-the.questionnaire were finally approved.; · · ,•.: 

• ' - ,- 1 ) • 

I ', ,, • • • • ' I~ ~ • • t, • ' ' I .• '1.J,, . ' • I 

2. Wit~ regard to ·payments to be made to individual institutions f9r pre'paration ·· of i:orisultaiion 
papers and questionnaires, the.following recommendations 'have been rilai:le·by the 'Co'irimittee: . ' · · 

' . . . ', . . . . : : 
'.,_ ' . ' . 
. (i) · Paynient ·or Rs,1 lakh to the. Centfe.'for Po'iicy'" Research for .final preparation. 

of each of the four .consuitation paper ,along with questiciniiaire;, whicf1 that. 
Centre had been asked·to prepare. · · · 

' ' ' l ' ' ': • • • ,· • t ; . ' .' • • • ' ' : ' • . '. • , ., 

· (ii) .:.: Payment of -Rs.1.5 lakh to·,the· Institute of Constitutional·and 'Parliamentary 
· Studies for'. final preparation •oi th~ consultation pape,f and questionnaire on 

'' 

"Party:Systein'in'lndia:An Agenda fcir Reforms". ··• .. · . • • ·'' · 
. ' • - '_Jr • ' ' 

3. ,Funds · io the Centre ior; Policy. Resear~h '•and ·the' Institute of 
·constitutional 9nd Parliamentary. Studies on ·the lines of the 

· recom·mendations made by ihe ·committee:' are '.proposed· to be, 
released after the Commission has accepted ttie recommendations 

.of the' Committee·. 1 Funds to.other institutions· would be ·released.in 
instalments .as recommended by the Committee as ·soon as the fee 
payable to them was settled . .'· .. • · · · 

(5) 

..... ''i 
, . . 

(Dr. Raghbir Sing!\) 
• • ... ' · • 1 , _Secretary 

21.08.2000 

~,J... . 
q' ··1,. :• 

" f, ••• ' • • • ' ' r,, ' l • , , • ': 

, MINUTES OF THE FIFTH MEETING HELD ON FRIDAY. THE 29TH 
DECEMBER, 2000 

.. Tha Fifth 
0

meeti~g of the Conimiss;on was h'e1ci-'in th~ Conferen"ce Room: ~r'the\)ffice 
0

0f .the 
Commission in l(igyan Bhawan Annexe, at 10.00 ·~:m.'bn 29th tie'cember,' 206'0;, 'The meeting was'. 
chaired by Hon'ble Justice Shri fv!.N: Venkatachaliah., The list of participants is at Annexure. ·. 

': i, . . _.. . , ,-, .. · -- .. 

The Hon'ble Chai/perso~· extended a viarm welcome to the Me'rnb
0

ers· ~n~· r~qu'esiect the· 
Secretary to take up the Ag~n~a. · · 

., , 

1487 ,, 

., . 

) 



. ' 

Uem 1: .Confirmation ofthe,minutes of the fourth:meeling·' ·,"·' ';· ;.;-' 1°·: 
, ::'ciJ[•,\:ir-· ,' ,_;;•_;d, 1·,fJ, 

.The minutes of· the fourth meeting of the· Commission held on ~6'" August, 2000 were taken 
r,Ja~ r~~acj,-and c;:onfinnqcfr•, ~ :; , (H.' t,lh'i -; , . 1 1t• !1·11 n.) ~,ri Ptn •J\l r · (.) 

1.- ::1: t.l ,.:r,' Li"" 0 .~rl.' 1 , -.~: ,· --~ 1. ,;,,' ~-,;:>{ 18 L:.·.l:' 
Item 2: Consideration whether the Consultation ,cPapers·,1onlf!!Rbviiiw~of Election LawJ . 
Processe~ and Reform Options" and "Review of Working of the PoliticalParties· si!cciaJjy_!p · 

,rela.tioil to, Elections,.and ,Hcform,~Options':• ,which1 are p·roscritly11 tof rccinsldeiatioitJ~bcfor_o_:_1_bq 
Projects and Finance Committee could be taken up_ru, the 'Commission itself as all thq 
Members of the Projects and Financo Committee arc Members of the Commission". 

,., l' , , 1 • 1 .1 1 ... t 'I'.' , ,- tJ • , '"d~ ·.) i··, ,, ;;~;11 ld-::1~ ·, ... -:· ·s) 
Th,a"meeiing:fli~~i,~i!',;g,-,lh/1, (w_q tCon~ultatiorti8ap_ers;1in• deplliJand !_hereafter auth_qrizcd th~ 

Hon'ble Chairperson and the- Member-in-charge, D.r. Subhash C. Kashyap lo ,finalise the Papers in lhq 
,.lighl,?f_ lh_~ op~~.rvatign,~ m~d~.by,!h.e n,emb_ers,iQ. Ille meeting,, · "'.JJ , :' ,,r:, , . 1,;\ · · ' 

•• , :.( :,1 , fl:i,"f', .f,;?~•~• :r~, 1~- 1',~ll:J>;(;(':J ~-, •J '1 ;_r.1'..; :.:,.)1:-ti_HH 
Item 3: Consideration of the Consultation Pa11er on "Trcatv,m:aking Power uniter our 
Constitution 11

• 

, • fl: , '- •' • ., 1 ,.- ~ ·-~., I"; In. ·"" u' · j .~. . ~ ·:,,:) lf,1(.JJ {\dj to' -.:::ic .~;:,f t.,•,r.,B t )} 
The discussion or,-JhJS.,~t!"'(li,_b_egan 1.\'iilh:;111e;:Hoo:ble; Ghaicperson exl?laining ,the various 

provisions of the Conslilution on the subject and giving a bri~f l)ackground of the Consultation Paper . 
. _T~~r:,~~flef,·,\h!"-J']'l_e~ti,rig .. di§CU,S,sei;J.1,ir:id apj)ro~ed the,,Consultation, Pap~r.i~nd it,,V,'.as decided lhai- a 

question,na_ire -.~r_o~J~ ,b,e,r,,r~ PW!"d i'~d .i'!\~c~ eg ;to1ti1!l• F/.aper,b'!_for.e:ils· relea~e' for, public:.debate. , , :,,: ::· q 

. 11'\~:c,1:: , Co_ns]d~r~.tion_ -of_ Urn, ~onsullation, Paper on <-l'Uability,,,of. the State· in Tort anq : 
'Sovere1qn __ ,~mu_nr!v ~! ·I!.;/~-:';'•. i-sG_.,•l 11'-.,"'' ;l,JG,\P ~ 1_1r; ·,1/ 'lo fl.__1('':} To 

· . ,:n.~.t.;· ~ ,;J lJ~J,::i~ rk :t.1 :::..:n ttd 1~ :Y _ 
.The Hon'ble Chairperson explained in brief the background of the ·Consult~lion R~per an,~ 

· p51)nJ1R:.f/!;11 t~pt try,~ 1P.f",Yi,s}mJ~ of, ll)e_ ;lj'aP,e(1!9ret,,re['l!~bl11 ,tq ia'iticle,300;,of the Co)lslilulion and may 
,<neqe~/l,t?,l~.

0
a ... ~uI!~Rl~,-~mjn\\,ITl~!),l,,lfL lhaJr:l,',rlLclCclD'1V/CV/:~f ilher developments_ that had taken place rn 

_.the aie'a over 50 years since--.t~e,c<J_ml))eQgem.enl;,of .tJ1er,Consliluli_on.,1,,The Paper was a'pprovc,d for , 
release for public debate. However., ii wa_s decided that an a11Propriale questionnaire should _be·' 

1 prepafe,d ,!3nd l'PP~nded to}!:W}?aprr,before It is, re!eiJsed:for public de_bate. .;; 
', :~1 :.:,c,•, i•f\J :-,(., d\31.\Ur.; ·-: 1 LS:l'.C>rt,, ,-:,:9 \)t',t Jt Ji;._ ri;;r,o'J·_ . · 

ltem,5:. Cons I deration. of .the.'Consultation .Paper-on, '.' AIHndia--Judicial Service" 
... ~~. - .. 

·~·•r'.·--;.,,r.,:,.-_,,: v•;:,,"'1f ;r:;,-,,.•;-1,i',"i(,: _,.,:-1::>tr .J'·;:t,;•_, 
, , _. , . . d~~ti,9e:9_hr!-,B,I;', _J!!~Yll~ f;tf/d~y,_exp),a/ned t11e_ provisions;of the Gonsul)alion Paper. , · 
Ttier~l3f}13_r lp;~-paper,w~~' fl!~.9.ys~~d in, qe_ta_i/: !!',\he,meeling,andwas;approved subject, however, that 
~an appropriate questionnaire be drafted ang,_app_e~cjed-as,part of the·<:;onsullation Paper before ii is 

. released for public debat~. -

· l.t~ffi;::6.~,;,C~'!sideration of the Ccins~Jiation ·Paper on "Immunity' of Legislators - Wh~t do .!fic' 
words.'ln respect of anything said or any vote:cjiviln by liim' in· article 105(2} signify?!' 

,. " .. , ·- . . ' . . . 
}~~~bl_·., 

· The meeting discussed- this Consullalion f;'.aper in d~lail: The memb!'fS emphasized that any 
proposed schem~ of change of law should not impinge on the privileges and rights of the members of 
legislatures. The m_eeting approve9 the paper subject to certain modifications on these lines. If y,as 
also dec(dea,_;t!)a_!; l3,"; appr?_P.~~Je,, g~~~liOQD~(r~-:pe lpre·pa(~s! f~_ilg:(fl)p~n□-li~Jici: tRe1 cbnitift~tion paper 
before rt rs-released for,pulihc geoale. :)(l,J<; . ;u ,-i M3'.) :H1 

- -:, ---- .,. 
' ,. 

lien:,. 7: Consideration of the Consultation,Paper. on. "P.ublic Audit and-.the Comptroller and 
•1:·.-,·J••1- .. ,- •.• , .• - ................. , .. -.,., .• ,, __ i .. ~--· ··••, '"' ' 

Auditor Gencratof India - Reformmq·the Institution.',.,. ,,- .. -.·-;'".'I. -;;..,f,; '"';) n~.vrA'V r·1 r1o:8;!1m1,:1~ 1 

,:~•~' l!l -.:; ;,.,_,,,. ,.,~,,,,,., •• ~ _. ,,. ,, • • ..,.,.c<I ,_ - - - •-'' ' .' ' 

, ~~1·,. '.ir,;, i:~ ,,, ·~ 1·• /-Obihrc. : .. J; ·, . c!'( l1.i'~r1., J)Lj,;~,Q'/ .~ 1,(•.~ _r,r.B 'D ;la.JI. U1Ll w) 1 ~(l C. 1 

Arter· discussing the Consuttallon Paper rn detail, the meeting approved the same and 
decided to release it for public,debate. .., , 1 , r· ,."1 .. ,. ~· 1 ~- 1) i . 0-< ,.1.T JLr•J .~;J r.,il nr_'" •.• 

'3r:'.- '.•J .. ~l'l"·\,{f'" c· ·•.'.>":'', ,,, .-: . -~·~· i,. _, .... ._,, .. , .1:.►~~;~,1-,-,;,t:~,.J.1~1J~J,,_·11,..1,-,;·.., i~ 

It was, however, made clear that in respect• of ail ·the fiv~ Consultation Papers al'ilems ~- 4, !j, • ' 
6 and 7, !he view~ expressed or suggestions contained therein did not reflect the final views of the , - ' . . . '• ' ,,~ . _, •'-' 
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Commission but the, Consultation Papers were' rneant for the sole_ purpose of generating a public 
debate and discussion. · 

·, 

Item 8: Conslileiation of the pro;qress made i;,·rcgard. to th_e· Co~s_ulta~iori Paper on "Pace of 
·socio•Economic Change under the Constitutio!L i , ,. 

" ·, : , The Hon_'bl~ ~hairp_erfon ~~p,l~~n,~d the pr

1

ij. 0,_ion~ of th~ -~rft c·?"-~-~uaii~~faper. The 
meeting then disc_uss.ed the Paper I~ depth and ap 1ved the ~al)le 1~ ~q~c1ple: l_t w_ f1S, noted lh~t the 
Cons~lta(iory Pa8erwa_s present.Jy p~!n~ ~xam_i_ned ,y)h7 ~xp~~.Ad~!~9ry,~ap~I: Jn~,Consulta,t1on . 
f>ap_er could be rel1;as~d fo~ public .p~p'.l!T oply aftef ti!k1ng into co_ns1~er~\!on ,lhe ~1e~s of ti)~ (;x~ert 
Advisory Panel. : .. _ __ . · , , t,t , 1 1 1 , 1 i, . ,~ : , ... , 

' ' l ' •. 

lterti 9: To re~onsider the schedule of'th~ ;_.,ork!onli~ c;i,,;~iis'io~ arid. to:f~~iew.the p'~6qress ' 
· so far made .. \, . ' . , . . . . . 

The ·commission made' J' ~oinpiehJiisive ~eview ·,tthe_ P~!)gr~~s of the. 'Y~rk and took note of 
the notes on agenda pr_epared and circulated·by the;Se~r~,t~ry. , .. , ., , ,, , 

I ' I • ' ' - ' '! ' ' ), ~ • ' • • • ' ' ' • ,,. .. . . 

. · Dr: Abid Hussain informeq
1
the meetipg th~\ fpu~.S.?nsi.dtation ,Papers were being prepared in 

relation to the Advisory Panel un~er 'his charg": ~nd .. th~s~: pa,pe_rs,,ip~ld. ,be _finalized by the end of 
January,2001. : -~ .· .· ;,_:J: , . 

, ,Sf)ri , S_oli J,, \3orabjee_. in. i9.rm~q ,_!.t!atf~~llatiai;.;~Pape( a~ ;E~l~;ge~ent of Fundamental 
. Rights" was under preparation and w·ould:Be finalized soon. · 

J .,)-" ./·· • • • 
, • • •··, • · ·• 

1 1 r · 1 I \ , :,If ~ \ , ' •1 '. ~ • 

· The meeting dedded · ltiaf .. p/eparation .of the .. ~pns1Jltation f!aper. 9n "Effectuation of 
Fundamental Duties" might tie entrusted to the Citize'nship.'Developmeht Society, ,New D_elhi. after 

'f'.. ·' · \ • ' ·' • <l , J•., , •, 
. consultation with the fy1ember-in-charge, Shri C.R: Irani._ • .•, " , 

' • ' . , ''" . ~~ , ~ - It ' , i • ,- ' .• , _' ,• ,' / 

Item 10: Consideration of the Reporfof the Secretary' on the meetings of various Advisory 
Panels and Projects and Finance Committee . 

.:..V:::.,:.--- f, ' ~,11 . ' ~ I ' 

· · . '• 7· ' / • .• I ' '·,,- ' ,, '• ' ' • 

The Commission took: note. of and placed on record the Report .o.f the Sec,relary. 
, , ! , y • , •,, I , , , , • , ., •I , · , 

• I • •_: ,~ '. : , ' 

·ltem-11:; A·n_v Other item:' /) ·,, ~: .. · ·- . ~LI'-; ·, 

The Hon'bie_ Chairpersim inf6rmed, the me7tlng_ th~i ,Dr. A_.P.J .. ,.~bdu!( Kalary,,. Princi~al 
Sci~_n\ific Advisor to ' lhe_ ~overnment." C/( 'l~di,~ ::int_eri~s t,ci . inter.a.ct. wil~,,._\~~'.''·me~bers .: _and ,th:3 
Chairperson of the Comm1ss1on and was also desirous of making a, presentation. It was decided thm 
the Chairperson could invite Dr. AbdJf- Kalan\ to meei l'!ith,·the. iii"embenf°"of

1 
th'e C~mmission at the· 

next.meeting of the Commis~i~_n, · · , , , , , .· , , .... , ·. ,1 .• : 1
· .. , -

· .The Hon'ble Cliairperso~·'alsb Inform~□ the:>·rn'e
1
eting.;'ih~"t 'the: tnemti'eis 'of the r:li~~dtie~· 

Commission intend to have ·a meeting (yit~· \he Members' ohhe Commission: · It was. decided that a 
meeting with the Members of the Mirioriiles Commission cou\d'be fixed to be held in the· forenoon of 
1'1 February-2001.' ·.· ··-,'l.,rfll \··_·· ·, .. .',i• i'··':.,'c;,,,,,.;:,· -:- '. 

• - I '•,r1I 'i-r / • ' ' •~! \ (•·:;: rj'l'llt'.'•'.' .'I,••'::, 

The meeting was infqrme(by !h,e t-Jon'ble, Cliairperson t~at: a ,_nu/fber of r~presentations 
relming to certain matters like \he protection· of the 'inierests'cif'the' Sindhi' Community; the inclusion of 
Maithili language in !ha Eighth Sctiedule'; demands from the various Sections of Akalis; issues relating 
tci'.Coorgis•of-Karnataka State; pmbiiim; of ttie Denotified Tribes, etc. have been received and needed 
to be examined: . ) I . . ' . . '• 

The Commission was oi/2,,~. view th,a't these ;epresehta'tfons' maY' b~i'aliocat~d· io Memb~;s 
who, after ·examining the matt~( ~nd\arter sqch enquiiy as they 111ay consfder,,proper,• may formulate 
what, in their opinion, should 1be the iew they should. commend \hel)lselves, to the C9mmission and 
place them, before the full Commissi~n. The. representations/petitions that" need to pe taken up are 

!he following: , ~ .. ·/ · ,;: ., ,,,,,,. , ,;-, 
,___, 
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' ,1i _: 
,1,· 

(i) 

(ii) 

(iii) 

(iv) 

(v) 
(vi)-

(vii) 

(viii) 

(ix) 

(x) 

(xi) 

(xii) 

(xiii) 

' (xiv) 
(xv) 

(xVi) 

(xvii)" 

(xviii) 

. ~c·,~ 9.1c. _ ,,-
Representation dated 25.8.2000 r,resented by Justice· i.S. • lsrani o'n behalf of Sindhi 
Rights Committee; · ; 
Representation dated 20.4.2000, 1reccived Jn5m Shri l<.T. Rohra on behalf of the 
lriternatio'nal Sindhi Forum: . "-1 . . ,c·\~. · ''' · .. : · ' · , _ _' .. -. 
Representation dated 13.7.2qoo ·r~ceived from Sh

0

ri Ram Tolani on bchair oF'Sindhu 
Bharliya Samata Sa.ngathan; ' ,,.

1 
,r c , • . 

Representation dated . 26.5.200'/ received /from' Shri: J :r,. · Wadhwa~i on b'!ltJalf of 
Bharliya Sindhu Sabha; ' · " l'" ... · ' · , ' .. 

·. Representation received from Dr, ari\ikram l;rani; Presiden('AII India Sindhi'SartiaJ; 
Representation dated 31.7.2000 !received from Ms, Maliashweta Dev(on .. behalf of. 
De-Nqtified and Nomadic Tribals ~ights ·Action Group; · · 

· Representation· dated 4.10.20.QO: received from"' Shri Tarakanth Jha _on behalf of 
· Mithil~nchal_ Vikas Manch for .iiclusion: of. Maithili in. th~ Eighth ·'sch~d~le :or· _ih~ 
Constrtutron, . , .. 
Representation-.~ated ?5.7.20q9/ submitted •by Sgri Teja Singh on behalf of Sardar 
Kapur Singh Memorial Trust; ' "' , ·,£ · ·" : 
Memorandum ~ubmitted by Shri/ Prakasli .SiJ'igh. 1!3adal, CM· of Punjab, ori· behalf° of 
Shiromani Akah Dal; , . ;o';} • . r 10 
Representation 'dated 2~.9,20,0c) received • from Maj. General Narindar, Singh . on 
behalfoftlielnstituteofSil<li_Studies:i_ ' .' · · ', · 
Memorandum d_ated 31.7.20 . "u_bmi~ed by s~ri Gurcharan Singh Tohra, MP, on 
behalf of S~rbH1nd Shirom ni Akali,D,al; , .GI . . . . • · . 

Memorandum 'subm·t on 21.11.2090;,t,y ·shri N.!J .. Nachhappa ci_n behalf._ of the· 
Coorg National C ncil; • • .:; , · · ·- · · 

Repres\ln~_ .,~ateq 28.12200? received. fn:i1~Shrj,,N.S. Devipra_sad o~ behalf of ' 
Ko,dagu/•ra1aved1ke.(~bout Cqorg,s); · . .' _ ','L.. . .. . · , , 
Memorandum submitted on 13.10.2000 by the S:hai~OJ<!~, !,JPSC;, . . 
Note dated 2;.12.2000 received from 't·· Registrar'''on behalf of the Central 
Administrative l"ribuna!, New.()~lhi; , ''(~: ··:: i; , , ... : .· _ -r. , 
'Representation dated 4.9.2000 subrnitted by hrr -~an:iyao•Longkham -on.pehalf of. the 
'Sixth Schedule Demand Committee, Mahipur. ~ '·. ' ' ' · • 
Representati,on _dated 17"' _l)pril, 2000, received from Dr. r,,,u_mtaz ,Ahmed Khan.' 
Chairman,.AII lndia Muslim Eilucational Co-ordination Committee;· · 
Representation dated 23.6.2090 received from Dr. M. Ejaz ~Ii,. Nsilior.al .Conven9r,. 
All India Backward Muslim Morcha. ', •. · 

' ', 
0 

•, ' •• ~r.,: I '.Jf •• ;r • • •, • I , 

The )·-l_on'ble Chairl)erson •informed jhal ~ D_elhi based organiz~lion,,known as 'Peopla _F,rst, 
instituting good governance' wants to have· interaction with -the Commission .. ·11 was .decided that a 
meeting with ,th~[ll'll)ight be.fi~e.d'ac~ording tq;mut~al convenie1k~-- •. 

' ., . \ 

· The '•meeti~g decided that Ifie Consultation Papers and Questionnaires on the .~ubJ~cis ,-

1 mentioned at item numbers 2 to 7: sho.uld _b_e released onra\~rJanuary, .2001 both _in pape'r priiil'' and cin · 
the. we~site cir the Commissio~·, f?r generaling:pu/i/ig de_bai~,;a~d· di~~ussi9ri. . . 

1· ' ' • :-,_. . ,_--. '.·t .... :"11 •. \'.:~·1.' -; -._-: .. · ' 
. Jt was :decided to hold _the ~e~t meeting· of the ,Cci~missi_on on 31" January, 2001 al 2.30 

p.m., and on th!, subsequent day/days ,~epending on the exi_gen7ies ~flwork. 

To 

? j•,.•J·, (,I ',\ . 'f ·0 . 
. The meeting th;~eafler ended y,;'th .a v,ote ~r'tha~_ks~~o1~1i-~ _C~a!r: 

•. • J~. ,,'11\'·'-

1. 

, . ', .. ~.' :.:;-i f ' ' •. '.' 
;,. l 

•. 

.. (Raghbir Sir:,gh) 
Secretary to th_e Com.rilissio_n 

' 
' \ 

All the Members of the Commission. . . . 
, ' ,,_ r <, ' I ,,_s'J ., . , 

1 , , r,ia . ~ . 
. • I· .. ; 

. •[: ··I 

I
' 1;) - ' '\ 

, ', ~1 I 1 ~ • ' I ~ 
LIST OF THE, PARTICIPANTS OF Tl E FIFTH MEE'flNG 

Hon'b.le 1Justice Shri M.N. Venkatachaliah (i~ Chair) 
· ,Hon'ble Justice. R:S. Sarkaria · · : ' · 

'' 

,. 

' I I_', I l~J 
• I , µ . '' 

\ ,, 

,i 
I, 

\.,· 

, 

ANNEXURE 

i 



't 

.. 2. 
.. 3.,. 

4. 
5. 
6, ,_' 
7.' . 
8. 
9. r· '. 

Hon'ble·Justice-Shri B.P. Jeevan Reddy, , 
Hon'ble justice 'shri KottaQ1illi Punna11Y,a ·, . • - . . r,··• ;,;· 
Shri Soli J. Sorabjee 'O\' · • • ' 

Shri K:· Parasaran 1 

: Dr. AbidHussain. .,, ' l Ii'> 
Dr. Subhasn C. Kashy~p:• 1Yi . 1 ,, 
Smt. Sumitra' G.-Kuika"rni b b, ., ,,,, 

Dr. Ragtibir Singh, Secretary 

I I :j· !\ • 

0 • ":,fl,·' 

,. ·.., , : ir 

(_1'"•. 
1,.. • j- / -! 

·, · MINUTES OF THE.SIXTH MEETING OF THEcCOMMISSION HEU:> ON 
'' ·, WEDNESDAY.. THEl31 s1 JANUARY. 2001 ·,.. ;, 

! .. , ~ . I) .. - ·,·11. '::;t1 ,-·,.. ' 1,:: 
•; ..., - • ~ .. I • "h ~ .• ·\, ',; • .· 

"·1 ,··, _'.,I. · .. , .. 1, t,,· ',11) "· ,• ?·• •• 1,, 

,·.,' . ' ,.... '. ·--~.~' 11•·j ', ,;.: '\. -·:. /',,, • 

The sixth meeting of' the Commission was held in the Conference Room_ of the Office of the· 
. Commission :in· Vigyan Bhawan• 'Annexe; 'at 2:30"'p.m: · on1·31''•·January;. 200,1, ',·The' meeting was, 
chaired by'Hon'bie'.Justice Shri-M.N. Venkat~chaliah:,Tlie_list!of·participants is atAnnexure. · · ·' 

' • • , ' ' - •' -L ,', I, ' • ,• I - , ', • , I ,I• • 

1 
, 2. The Hon'ble Chairperson extendfud· a warm welcom·e 

Secretary·!ot~k,fuptheAg~n~a.•, . . ,·,,'1 · 0 ·, 'S,', . ··, 

to the Members and requested the ,, 
' • ' • ' . : '' ·., . - - :·,-' . \. f; ; ) .... -,~·- '.' •1, 

' · ' ,c. '· · Item 1: Confirmatio·n,of the Minutes of the Fiftli Meeting ' . 
, , • \;. _i. •·. __ ·•.,•· ~- ._:r., -~ -;.'\,., J,:_···._;•,,1~·· ·. ,:-,:' . '~.\ , , 
,,1·3. _ The_ M1n,ute~_- of the i=:1_fth· M~et1Qg W~[e ta_ke.~' a~ rea?. a_nd , ?o~~rme9. su,bJect to the 
-~' modrficat1on of the Minutes ~n~eri)e,m,~o. 6: ~M,?d_'.ge_d ve5~19n of the con_fi_r_~~d:'.1)'~ut_es 1s as undef;, , 

·,, :·1tem,6: ~onsiderati6n'bfothe c~~~u(tatio~ Paper:'oh "fn,r,'.,\:inity of Legislators:·__;· 
·:-~ · · ,What.~do the. words· 1iri ·respect of\.ariythind Said or ariy ·VOte given by hin11 in 

• 

,: 1;. artlCle 105(2) Signify?".-' ~. 1, , .:: · '·'. ·. ;,11 · ,. ·: ·, ·, · i ,' 1• J ' , • · , • • 

•,1;:. ,- .' :· .. ~ a·. •i·'',.).-;·.,l}1· ,· . · . .' ' ' ,r-, .• ·, . . > ,·1 

, ,. The ·meeting , discussed , this: Con~ultation . paper,. in detail_. . · The : ni'.eeting approvei:I f9r 
circulation the ·paper, subject· to certain ll]Odifications. s It .'was · also· decided• ·that ·'an · appropriate 
questionnaire be prepared and' appended to the Consultatiqn '·Paper b'efore it is released for public 

;.~ebate.,;,.: ·:: 
11

-), .. ·; :,:/:,_/.·:\:~ .• ~;:;_J}\~, ... 1

L
1
\•-' .. ' :-~::~ ..... • · • -

. l~em No.'2:; Conside~alion .. of the'.pr~cjiess,imicie·ih'fiiializati~~ of the Ccirisul!a-
. ' tion Paqers. ' ( ··; 1•l . -· -:~. ' 1 ' --_ 

· 4. · , The ~~m~ission made a coniprehensi~e review of the progres; in',iegard to the finalizalion o('' 
., the following Consultation Papers:: ·, ,: · ,,, · · ·-' -"· ;1 ·,, ,: '' ' · ' · · ' 

i) Pace of Socio-economic Cha_nge ·under:the Co~stitut,onc- ··· , : · ' · 
ii) Parliamentary Reforms. ' ·. · · ., :-
iii) . · Article 356 of the Constitution. · , 
iv) . Institution-of Governor under the Consti,tution. ' , 

·I 

v) Remedies for Misf~as_ance in Public Office. , , . 
vi)•;, ,Constitutional Response tq_,Good Governance and•Macfo-economic Management., 
vii) 'LegalControlofMonetaryandFiscalPolicy. :·- ·" · · ::.:•. 

" •• .-•, ' ' 0 • ; ' ' ~ I,' •1: o • ~ '' ' •, 
• ,. • ._ I • ', 

5. ·1t was noted that the.Consultation Paper·atSJ.-Nci. (i) was .. discussed'-in detail in the.'meeting of· 
!he Advisory ·Panei·-held. on 3011

' ,January, 2001' under th~' Chairpersonship of1 "ustice . Dr.· K. 
Ramaswamy ,:and that the Adviso·ry Panel is li~e1y to finalize the Consultation Paper in it~ next 
meetingtobeheldduringthe'thiidweekofFebrµary,2901_._ · :,· '· . ·-' :. :' ' · 

' . 

6. The meeting was infor~ed th~t the Co~sultation Papers at SI. Nos. (ii) to (v) abo~e .were at . , 
advanced stages of scrutiny and would.be finalized very soon. ·1 , . ' ·: "· · : •. . ' -. ' ·: 

', ~J; • . t~ ! 

·-1-191, 



; 

7. The me~ting was informed that draft Cdn~ullbtion'Paper, ii/respec;lof•top;c, a\'Sl.1 No. (vi)~ had 
been received from Shri N.L. Mitra, former 'DirecJcir,:National Law: Sch'ool of''lndi)'1; • Bangalore; -and 
wouldbeplacedbeforetheAdvisoryPanel. .. 1 c,,:,.:·,.· ' '-·-· ' ~ · 

I , ,b: - -~ . I ~: 

In respect· of the Consulla;ion. Paper at SI: lNo. (vii), the· Comm,ission\'vas' Jnfciime~ .;hat the 8. 
. I - • ,. , • ' ,L- _,. ., 

initial draft had . been received and the final draft ;Would be forw~.\?ed _by :th~:· Gh~i!pe~~on of the 
Advisory Panel very soon.· \ · ··· · > ' ' 

·, -!,- ~ -.~- ,:1•.:,,' - '' / 

Item 3: · Review of thc ,protjrcss of propa?ation of olher Collsultation Papers 
and QuestiorlnaireS. ~ ',.:/-...._ - · · 

. ,~ 
9. Secretary. made· a ~resentalibn' about (lh_e)p°;bgress,;irj. (esjl~ci;.of ~lti_!lr. (,9n-~~ll~!i6,rj P~pers 
and Questionnaires.· Th!3,~~eeting. w,~s .jnf<;>rmf)d . lh,at, th,e, ,GJin~ul.\~.t!sm;·.P;_aper & Que,stionnaire on ,i_: 

'Municipalities' was being·'prjlpared by '.the All India·. lnslilute of. Lo car Self Government (.Nagarealika 
Network), New Delhi, and the lnslilute had informed on 29~ January,2001 that the draft would be 
submitted to the 11.dvisory Panel within a few days. · 

' ~ 

• ~: i, ;•~·I~ ' "'., '=' :1 ··'; ·i, 1 .,,:.. . , ,. _ _ ,,,: ~,;:~ ~. ',l y ... ·~· f::i,- :•.'< J.,-.f 
.1 o.,., 0 , ,:Ttie, C_onsullation, P~per &, Questlonn~ir,e,.o~ ::Panchayats~ was.being! prepared ,by ,the• Institute 
of Social Sciencei,; New .Dellii. The-lnslilute .. has informed on 30 'January,.2001 that, the•drafLwould, 
be sen/ by 151h February, 2001. . . • 
~ ~ :-":i.~·"ir ¥,, , . , ~ • 1, ; .• "J:1 .. :,. ['·~,· i":,.:.; ,~.:--:.1rQ•,ji 1

·; ·1!,1-n~~l-'.q1T ... 
11. . 'The Commission :,,as also informed lh:3l the Consul,tation.;Pa_per, ,a~d.; Que~tio.nn,~ire,con•. 
"Enlargement of Fundamental Righls" would be ·finalized by the Advisory (;'anel .within three' weeks. 
Regarding the Consul!Jl!i99 ,.f,'aP,er., <\nd, P~'l~!ipn,~.alr~: o~, i'Effe,c.l~a\igo <;>f ,f'.(!9,damental , Duties''., lhe 
meeting was informed.that a communication had· been ·fe'ceived on 31.1.2001 from the Cilizenship 
Development Socfety,.,indicaling their willin!ifiess, lo undertake the,-assignment. ,. The queslion of· 

< l" '-• ' I,• ._,, • /,, '/ ' ' 1 • , • •' , "~• < , • ' co ' ' - l '-" _ ', ~•• , I" ,. 

entfusttJ,~~!'' ?f. p~e~~ratio'ri . of' ,[he Corisul/a,Uqf, pa8er,1-&, 9~.e~ti_onn~i.(e, ,to )ile, .§,9ciety,, and ,the t 
consultation lee· tci' be fixed; etc., would be discussea· and finalized very, soon, The meeting was also 
ii,.forme,dJ,h~f .S,~_ri. ~hi:,\~i.~vari~l~an pf lhe,fe.Qlre.J9r .lh~1Sl~~Y:,of De,vp)qping 9q~\clies; Delhi, who 
h,i)S

0

• be,~n. ~·sk,eq ,lo ,pr~p-~(8, lh!J Cqrysµll,i~9n, pap,er ,an,a,,Clueslio_nn~jr~:. o~. :_E;ffe~l~a_lion of Directive 
Principles· a·nd·Acliievement of Preambular Obje,ctives oJ the C9ns_lilu!ion:',;mJl l~~-M_emb_er-in-charge 
of the Advisory Panel and the Chairperson of the. Commission on 31.1.2001 and has promised to , 
send1\he:draft ot the _paper wilhin,six weeks .• The, projecls,and Finance Commiltee'will·be 'requesled 
to take-up the q'uestion.oflhet quant~m,ofthe consullaliofrfee. ·.'.,'•, .,, ; , ·. ·,,: · .,. ·t , : 

ltcms4& 5: 
"'ll: 'I:";,., ,'..r, • -• , , ~ , ,- 1 , • • , ' : .J ; ·, )f" ,. , I ., 

Consideration of the request of the Minorities Council, Aligarh 
dated 16th January. 2001 req·uestlng for Interaction with the · ·. 

,. Corrimissioh .and representation. dated. 131
\', January. 2001. ··from,,, Smt.•: 

· ''"'Bader Siiyoeif. Advoc'ato. Choilnai. . .•. . · . • ,:,. ; ,.: r::.i,; ·.. · 
' ' . ' ' · .. 

12: , .· . , Th~ ,Meeting took up ,i,te_m Nos. 4, and .5 tog~th~(- . !f 'A!a~:decide(/ ,l~at ~ )!~.t.of,all the-p,ro
0

mi11enl:· 
organizations which had 'submitted represenlalions for inleraclion with the Commission, •_be, cor.npiled : 
and submilted before the Commission-so that a gecisio_n could be laken llwreon: " 

Item 6: Any other item ~ l •' I~ 

1, ;j r:t ,, 1• ,· 

13. _With the, permission cof, lhe, Hon'ble Chairperson· lhe, following, Papers were· circulated• during 
the me~ting: · · .. : i.-:: ,.. · .. 1 .,. • 1,.. • ., ,;·. · ;;j1 

(i) ' . 'Peopl~s• Awareness of the Indian Constitution and the Review Process' receiv.ed · from . 
•, •• , •1,,;e _ ... , Jhe ,C:on.,mpnweal\h.Hurnan Rights Initiative, New. Delhi irndr,. •.• ' :,, ,, ~·: ,:.· ,.,_.: :, . 
. (ii).-1 , 'Working of P~rliam~nt and l'jeed for 8eforms' sub milled by Dr. Subhash C.cKashyap .' i 

'~··,· Cl ,.Ii ,i::,·•. ., ~•-•··•- ;'. . ,·11 .',.:·i_1,' I' • , .. , ,.',_: \/"'•/.'.""_ i':" 
The Secretary was requested to forwaid item (ii) aqqve.,to,Dr: Jayaprakash.Narayan:whcl'is finalizing.· 
the Consultation Paper on 'Working of the Legislalures'. . , , • . · 

) ;._. •. f'l~'; !, :11~ !• ·.' ,~-_ :.1, •~· ,_ :.i,;,i i_';,_;1•·.::,1..r,·'. ,;i - :;11;,1; ./f' "''. .. :•ll,' ·, ii 5,,','j' ·• 

, 14'. The meeting agreed to the suggestion that Hindi ,version,. of' the· Summary. of-'ICoilsullation,-
Papers may also be made avaij~ble for making the puli/ic debale/ discu.ssion· more meanin'gful. 

, , 

, . 

I •: 

.-



tt5.,:··,,0 , The.-,Offi,~!,.-Was, asked, lo l_abulale lherresponsesJand suggeslions1recei~ed.,from,lhe. public ,in 
:respon~e,toithe,Consull~lion Pape'.s a!)d•,Quesl[onnaires· ~nd. circulale lhe,same:amongst Members. , ;, 
Drl; :,::-; 1(1-:G.) IJ,:JO'l'i nn1,:c '!l~,•c<1 ~i:ll 1 J it.,Ml•..i) •.. J•j -,_A,j ,r,:ti ·.J 1•,), ... \. '1:l•'l"Jif"! J,\T .• ·.~.t\t,' 
c16. nJs!:ill.was.,,decided !hat lhe nexhmeeliog _shall,-b_e1,held, in,the ilas,t•week of,F,ebruaryn2001•.,clhe 
1f-Jo.n.'b/ev,G~al!Pe.rson, was:1.a4lt!orjze(lu,loo_ciecide1 a.bout,. thei;,exac1.,1da!e., ofJr.th_e,; meeling,, of ,._!h~ 

'p91T1rr1i~$.LqO:i1iJ~'(l( \•:cit";', I~ ,_n Ullk ,\' ~nutl~";i~L-'h1.' 'I.~)' r .,?'1r;l) \.): 1r., W"i,i"•Ci C ri:r J·:.· \ 'h:,.: ~; J J f' 

t,nn u1r,1};.~l) ~)1lt]IJ!. ,•_)' t·. :;~•J,.11 Q[li~d '1(Jl h h~,1,'J1,.v,1 _yll1,(l[t ·11vqi.,· .. 1111 it:J ~J!o'nol ! ~!IiJ [:~.::1~ . ..: •to"]\. 

,Tai::,,me.~li~g•Jbe\~<!ft~r,~ryi:!~Rl\Vil~,.a;~P!.~. 9f,lb'ln~?.Jq)~.e,,Ch,~ir,s,;J.c c_<J,}!10qcc'1 j; d•.•ci L ,::,; '·' 

'..ii; -;{)[.)~LJ_ 1s_ 1~v ,:18 Jg ,10! l) ~1, •:! 1t 'mJJ.~ .__{\.y _ 1'14i:;S · noih •. ~11.~:0-119:~ :J' U 'Lq 1rnUi;;_1a_!..~i..!.?i.lo J · . :~ f11'',; 

- ·'Ln0iiu'• 1 ::no:) •Hil \o ~J(°:t •11 :-,:, 1 ~'\ _.;nr. ·1ui1u ld;, f,(R_aghbir Singh) ,.. ... .. - · · .. - · .. .. - ... · · · - · Secrelary 

To ' 
'~1~1ds1fJ l 1~}N :'illl Ji :r.:tJ h{.:..ilf!t. ,ilt_;1::,1Jg ('CW !1 b_r:ri sruJs:;rT1 '1nj Jr; 1,•:1.:.i'.' ;Jdb .:.r.vJ i:!tp'-1 ~,r:i . .J 

•:,11i .,icfi\Jl_the M_embei:.s1of\t.b~.CoJ.11Qli$§iof"!.:,:1 10,·, !,f..: 1 v ,r\; l:;,.l, :i.:m~_l-!t·i :,,,;dn;;.;M ·;.:01 •. ·F,"·.',.: l 
.Jr'I nn.,.•,:os ll .. ~, 7 t~1~·~•\:;~U2\,'l·1"J,i1ri1ru \l'H/1. Jt:-r,a·~• ·VU~ ;.,,~,drnuM ·xii; :r:1 :1:.-~•l(!f. .J~r,Js•ANN~XURE1 
::.Y;' Ju2 . 1<2c;t.;q :'lrll Ill tJ.t~;fi10:1' ):;:1: 0:·1 b:\..(r.V _-.~•,1;j r· ... >(..:b ;,,; r lo bor.',,[' t ·1 H,:;;·// \;ll:-!~:..,2 !JC ·J!,'1 u' ! .,:_. ,;.; 

,. - . LIST OF PAR11CIPAN1S OF lHE,SIX1H,MEE11NGnJ'.h,,., .s1J<.,,o--·,, .:,<'! ,,l - ·. - . 

1. ·"8p.2.:RI.~ ~H~JiG-'e;:?chrt~J:Jf'c-/.~r.i~~tC?~-9'.1lia~ Q~:.9,~~\~)1.q_tl~ili~ ~]1 !J:1 ii_rL~ tf). itQ_ljf-i•;blA •.~::0 : [. rt 1~!1 
2. ··Hon'ble Justice S_hri B.P. Jeevan Reddy , · • , · . 
3. Hcin'ble Justice Shri R.S. Sarkaria 

2~1 f~•f:;);b!~r·~,1.~;~.u--~i,~e.,St)~i K_.ot~~P.~lli.:P.l!VDeYYa_! i:~1: 1
':;" ;,1r!J i-:dJ !1~-Jf [":. :,~· ·-~- '-,J r'•.tiil~JCiLI qr[ ,d 

JJJ §•J/n~Qf'.~~q,li ~.'§9Ja9j~~,:-p,(, •Jl•:V.' 'lt~s•- .n!; 1(, ;:::1n,JI,;:>~ ~flJil, l -:,;(f .J-0[J~.~~ a· 01J b~:'l 1· ,.".,••,"! 
"..f 1 §: ,::,9D,r~.~:ift§r9"~~!?.r:i 1); •tJI: o! .. Jbub:1b !.P!.!','.' J.; p,'\ 'J"'l /!I ~1;.;"\'f .:,01 .::-:.i;,,,~ 0,0 ::.i \!.-::r, ·1, ..,r1J t,,.;: 

·E'!!J ~~. pr~.§ul;l,i~s~ 9.!.J,,ta§~Y~Pii ;;,;'1111 i,, ·;;i:•,"! tvi'.. n1l;1\l ,) 1 ; •• 1...:1 ~Hl' ii it1C' •~,lJ lo .. - 11 ·~1 ... :, 
/ 1 ,8!/C?.Sflri,.G.)R,~1lr?r:-i.i t"!l.-· i, 1;::1:) l:r1•J::.::.., :1 r:1. ',",1Jl.:11t,!;,! r; Z1,i1.v '-:·Ld rn :.w r'., 1 , "'lm~.•,1•1 :: ,..,,1_ ;, ,•-...!·i 
Lt: ... ~•,i j pr. A,__bid t1.ussqip.,1\: ,; :i i;rlJ j~) \.()ii--.l!.K,i,~l i!:/.l l' ,~·1/~1 .·tdl / .; : 1,: ,ff1,li.'.·J. fl fh.}c; !}• •n:, 1,:.;1 '. "', 

8. ~,1h 10.-J~IT!~~?umltrq, G/~t,1lk~ml·t1-J•\,!(ll1(? .. ~: ', •t 'HP~-_; ·, : 1 l i.•:!ll!l:nc::.· : ,. ' ,;• "ll 11~!.. L .t;--- 'r: _1 • ~ • I 11' 

~•~; i~-ll"9 [;rli !1l l.)::,;j~~~!,rp1JJ ii ,',1)1'.;id; £Jd blu1.;_1 Ji 'L,i l 1';: ,1<:.l: .. t,; t ·l(., r-:ur '\1 ·, 't 1il•·.,: 1/lLk~::;-'>2 .,, ' : : :1• JI 

·· ·pr:i: 1,k:! 0•1:} tr/t.-t>..1l ,;1li.!1q 1~1i I: l<~--u•t1• 1·11,.:1: ·, ,(?;)." ·,11.i·.;t... v\1131,h ,·o. ~~ i.,,mrl~( Hirr.rr:-, -~: · .. •'.)~ .• 
- .. · ' t. •V',W'1G··,.;.r,-'.'.- ·l...: 1~/i' rilr I.: ::1,):_,· v:•:·.t,i,,' ,•r1''.,·,~LJ ,nldu~i:;:: :.,,;.-r,_(, ;•'1 ~)d,~· :: 

' . . 

rMINUJ'ES OF, THE;SEVENT:lil MEETING•OFTHE C0MMISSl0N,HEl.:.D;0N ·•THE_o,i 
~,11,1,;!1\:cin1,~1 ,n'?J'!l!'•'"'31 5~ MARCH'AND 1,~,:-APRIL./20011·"·'.1:li\~,,, ',~,v;'i ' 

\ ~~- -:01Lt-Ji1e?' S'e~'erith':,:m~'etln 11
' ~t ,ft~e ·r•coh1h{iSSiol1 1.~a~n tie1tr in ·ihg ~~cb~fe~~1r/~~ ., ·RtoW1 .. 1 ol the, .. 

cbn;rn1ss1on:'.irl 1\tig'y'8n··Bh~wln Anh9)(e, ta't1~-1 d11i'ni:'~ll 3fs,1JMar~h 1tn□ 1 1~1-Apru:)2001. '°'fhe'-'m0Stin'.r,~ 
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lhereafter·the•conlenls-of the said box s~ould read "The views expressed and suggestions contained 
in this Paper are intended lor.· the sole purpose of generating a pu6lic debate and eliciting public 
responses." The meeting _ agreed that the, Secretariat of the Commission wo_uld carry out the 
necessary modifications consequent to ·the deliberations of the Advisory Panel and then circulate the 

'Papei to'all'the Members of ihe Commission for their comments/suggestions, who may convey them 
to the Secretary within' a period of 15 days. These suggestions would be suitably incorporated in the 
Paper before, the Hon'ble Chairperson finally.approved'it for being released for public debate and 
eliciting public re.sponses. Subject as aforesaid, the Consultation_ Paper was approved for relea'se. 

Item 3: Co~slderalion of the -Consultation Paper on "The Institution of Governor under the • 
Constitution and Article 356 of the Constitution": · .- · • ! 

'-
?• This Paper was discussed at the meeting an_d ii was generally agreed that it was well drafted. i 
However, a few Members informed that they had not bee') able )o study llie Paper ·in .detail. The 

1 
meeting, therefore, agreed that the Members may submit their comments/suggestions, if any, on the 
Paper to the Secretary within a period of 15 days. These would be· incorporated in the paper. Subject ' 
lo \his procedure, the Consultation Paper was approyed for release. · . · • 

Item 4: C~nsldoration of tho Consultation Paper on "Enlargement of Fundamental ~lgtits" 

.... . : , 

6. The meeting was informed that this Paper had been approved by· the Advisory Panel in its 
meeting· held on 16.2.2001. The salleni features of the Paper were explained and .it was pointed out 
that the majority of the rights contained in the Paper were deducible from or merely-·emana\ions or the J 
judgments of the· .Supreme Court of India and some of them had alre,ady been found in the 
international _covenants, to which- India was a signatory. ·The meeting discussec;f the Paper in detail. A . 
note containing some comments on this .Paper was circulated al the' meeting. :J"he meeting agreed 
that any Memb~r desirous of ~ubmilling his comments/suggestions, on-'the Paper might send the ( 
same to the Secretary within -a period of 15 days sci that it could be suitably incorporated in the Paper ._ 
befor_e the Hon'ble Chairperson finally approved ii for being Leleased for public debate and eliciting · - · 
public responses. Subject as· aforesaid, the c:onsuitation Paper was" approved.· · · 

' ' 

Item. ·, 5: Consideration of the progress made· in. regard to: finalization, of, the Consultation 
Papers on {i) Parliamentary Reforms and (ii) Local Self-Government: Municipalities . . . 

7. :· Parliamentary Reforms: The-meeting was informed,.that two. drafts.,- one- preparer: by· 
C_entre for Policy Res/aarch (Shri 'A. Surya. Prakash) and seconll prepared by ·,Dr.::Jayaprakush. 
Narayan, of L_ok Satta;\yho i;, also a Merriber of the Advisory, Panel have been received. The. Hon'tle , 
Chairperson fell that bcilh ·111e drafts feli 'short of' the requirements as Consuliation f?apers '.'lhici1 
toucheq certain imperativ'es that made the parliamentary-system in India meaningful.. It _was .also fell 1 

that the Papers overlapped:ttie Consultation· Papers on Electoral Reforms, .. The m'eeiing d~dded to· 
request the Secretary of.the Commission to have the fresh Consultation Paper drafted by 2'2"" 'April, 
2001 and place the same before the Commission.. · 

8. · Decentralisation And Devolution : Consultation Paper on "Local Self-Government: 
Municipalities.'.': The "mekting 'was· ,informed that the· draft Paper prepared . by the• Nagarpalika !' . 
Network of the·"AII India Institute or Local' Self Government" was discussed in the meeting or the 
concerned Advisory' Panel held on 22.3.20.0.1, when in addition to·the·Members of the Advisory Panel, 

'Shri George Mathew, Director, of the Institute of Social Sciences wh°ich was entrusted ·with the work or 
·preparation.of the 'Co.~sullatior\ Paper on 'Panthayats', was also present as ·a· special. invitee., The 
Advisqry , P.:mel prqposed , lo merge the papers · on .'L9cal S~lf-Govemm_ent: ,Mu_nic,ipalities' and 
'Panchayats' and trifurcale the same into three. papers, namely, first relating to the election aspects, 

- the second _relating lei "runtliorial dor,:iain' ,and: the third relating to .the, planning aspects of. (' 
• · , Panchpyat,s apd .Municipalities.,·· ,However,, the Secretary explained 'that. at t~e -instance. of the I 

. Ad,viso,ry 'Panel,· all .Stat.\' ·G:civer~ments ,have '_been requested _to intimate· t~e·. present status or 
ill'!ii.lementalion of.the 7~• .and .74 Am_ehdments of the Constitution, for ,the,purp_ose ·orpreparation_of 
the ConsultatLon Papers. . The Chief Secretarjes •or the States in the North-East have also been 
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addressed _sep,aratety asking . for ;the information about the working of the Sixth Schedule of the -.. 
Constitution and the Panchayals (Extension lo the Scheduled Areas) Act, 1896. In botti the above 
said communications, the Stales have been requested lo furnish the ·information by 3011

' April, 2001. It 
was also explained that unless replies were received from the Stale Governments, the Advisory Panel 

· may not be able to finalis\) the draft of the Co_nsullatio~ Paper. The meeting ~g,eed that it may hot be 
po,ssible to wait for the_ resJJonse_s from all t~e State Governments beyond a period of time_ ·and the 
Advisory Panel ~hould finalise the .Consultation Paper.al the earliest so that the, same was available to 
the Commis~ion by 15th

-May, 2001_. ll was decided that the Commission en·dorsed. lhe idea pf thr~e 
papers .i8stead -of two as originally planned, provided that it had n?" ad.dilional finani:;ial implications 
and the drafts of all the papers were available to the Commi~sion by 15 tv!ay, 2001 .... 

</ 

Item 6: .. Review of ' the progress of· :prepar~tion · of · other Conlinltation Papers· and 
Questionnaires: total number. of Consultation Papers to be finalized and approved: .. 

9. T~e., Secretary submitted. a statement i~dicating _the present status of all ,the Consultation 
Papers. , Th~ nieeling took on ·_rec9rd the statem~nt _and discussed in detail the progress regarding 
drafting of each of the_ Consultation _Papers. · ' il} 

10. Regarding the-Consultation-Paper on 'Liter~cy; Employment and Social ~~curity', the me~ting 
was· informed ,th?t the draft fr9m, the Institute. for Sacial and Economjc _ Change fell (i,ort of the 
-requirements. 'Later Dr. N. C. Saxena,_ Secretary,. Planning Commiisior;; and member of "the 
concerned Advisory Panel gave some inputs. ·The meeting emphasized that immediate steps need to 
be, taken by the Member-in-Charge lo ens.ure that the _Consultapon Paper ,yas·f[nally ready by 1_51h_ 

fylay, 2001: · "·t· 

11. . The meeting c~nsidered the six pr~posed· .Co~_sultation Papers undef _the, subj~ct 'Union-Slate 
Relations'. The topic _was redesignqted "1../nion- Stale Relptions'ui)der the, Con~titlition: Working of the 
Federal Text':. After a brief discussion,' it ;was agreed that, there was no need to have a separate 
'consultation Paper- on the topic,'Sarknria Commission: ·15 Years on'. The ~ieetihg noted that it had 
already consid~red the Consultation Papdr on-the 'Institution of Govern_or Under the' Constitution and 
Article 356 of the Constitution', . The meeting agreed that there was : need to finalise the other 
Consultation, Papers latest by 151".May; 2001- · , : ' · , 

1
, 

I I ' ' ' • 

' 12. The meeting was informed thai" :the' Citizenship Development Society; NeW Delhi, had 
• ' ' I ',, • , ' 

entrusted the work of drafting the Consultation Paper on"'Effectualion of f;undamental Duties' to a, 
team headed by Shri P.P. Rao and Just'ice Shri Shiv 'oayaL The draft, it was -m~ntioned, was likely to 
be finalized within about a week. The AdvisofY Panel would be able lo meet .thereafter and' finaJi,,e 

,, - , ' I 
. the Consultation Paper by the end of April, 2001. - . 

, 13. Regarding, th~ f.'.~nsultation paper on -'Effectuation· o(Directi~e Princlples_', _;he .mealing was· 
informed that Shn Shiv V,svanathan of- the Centre .for the Study of Developing Soc,et,es had promised 

.to send the 'ctr'!/! by 31.3,2001. The meeting· agreed that Sfiri Visvanath1n, might be requested to 
finalise the draft'•. so that the Advisor; panel could meet and discuss 11. , , · 

·· I , •· • , I. l • 

~ress 'in II,;· preparation, of ~ifier_ Consullalion Papers '.and, Questionnaires w~s also 
the Commissi9n. . · · • · 1 

.~. • • ~ _ • • 

.· ' 
• [ ', ,,, , \ I ' I ; I• 1 ' , , 

Consideration of the pattern of r"elcase of the· rep1ort'of the Commission - whether it 
. may-be released In instalmecritS - topic wise,:, 

,,' 

15. There was a detailed disd,ssio~· on the subjecr and: di(ferept\iews ·,,ere expressed, Th~ 
r,1eeling came to the conciusion thal even 'though the report hail io be in several parts and finalized · 
topic-wise in ?tage_s, these might all_be released iogether;at the final Slfge. · · 

I 

. ' 
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Item 8: Consideiation of the requests of prominent organizatiohs for interaction with the 
Commission: 

16. · A list of all the ·prominent org;niza_tions, who ,have· made requests for interaction with the 
Commission was circulated' lo• all the Membe,s, The Hon'ble Chairperson referred to his proceedings 
dated 3.1.2001 whereby he had allocated. some petitlons/teptesenlatidns to the Members/groups or 
Members for their ·consideration and suggesting a course of action lo be taken by the Commission 
thereon. He suggested that the representations from the Various organizations could' similarly be 
assigned by the Chairpers.on to the Members/group 'of Members for considering the requests and 
·rec.ommending the cour~ of action thereon. The hieeting endorsed the. suggestion. ' 

0 -
Consideration of the request frofil_jusiice Shri M.C. Jain. Lokayukta. Rajasthan. for'1 
conferment of constltutionai siatus on the Institution of· Lokayuktas• and Upa- ; 

Item 9: 

Lokayuktas. e 1 

17. The meeting agreed that the issue of conferrn·ent of conslilutional status ofl tti~ Institution of 
Lokayuktas and Upa-Lokayuktas was a larger issue and the Gommission would take it up at the 
appropiCle time. ll. was decided that the papers. received ii: this regard may be forwarded Id the 
Member-in-charge or the Advisory Panel I. 

. . 
lte.m10: e)esentation by Dr. A.P.J. Abdul Kai'!!!!, PrincipaLScieritiiic Advisor to the 

Government of India: 

18. Dr: A.P. J. Abdul Kalam hiade 1i pfesentation on the India Millennium Missions 2020 at 
11 .. 30 hours on 31.3.2001. Alter lh!a-"'pteseniali6h, Dr, Kalam also had a brie;I discussion on the poinis. 
raised by the 'Members.-

Item 11: General discussion on the broad objectives and purposes of the review of the 
working of the Constitution so· as to integrate· the exercise with the vision of new 
India of future: . . -

·· 19. There was a general discussion, '.l'hti Merr,bers expressed their views indicating lho vision, 
objectives and purposes or the Cot)stifutioh which the founding fathers had envisaged and how far 
these aims and objectives h~d been achieved in the working of the Constitution during the la.;t 50 
years. The meeting tilso tiistussed the reasons which wore responsible for non-achiovemenl ~i tho 
aims of tho rounding fathers - whether these were institutional inadequacies or the persons manning 
t11e institutions had not come up lo the expeclalions. The Members were· requested l<J· send in writing, 
their views as this important aspect of the· vision and objectives of the review of the Conslilutic-n's 
working so lhal they could be had in mind while drafting lhe ·report. . • ----, 
Item 12: Report of. Secretary about the responses to the Cori°!,ultation · Papors and · 

Quesfu,l)nnJcoJ;, rntcivod so far from tho State Governments/Pollti~al Parti~_etc. 

20. The_ Report submitted by Secretary on the ilem was taken on record. 
that all lhe responses received in the Commission may be ledgerised and-su~ , __ 
amongst the Members by the ,151

" April, 2001. · · <? · -
. -~o-' • " Q -0 ~ 

Item 13: Any other item. with the permission of the Chair. ~ '%, ';:::: 
- " '9-" ~ 

(i) 

' ,',,. \:. 
"""" 0 

W'th h . I C · d h. · f '"0 
' • 1 t e perm,ss on of llae l1air, tho Secretary raise I e issue o payn,"_ , 

professional fee for preparation of tlm Consultation Paper on 'Decentralization·in 
the Tribal Ccmtext'. Tim meeiing was. informed that, wilh the approval or the 
Projects and Finance Committee, .it was decided-lo pay a fee of_ Rs. 50:0001- to 
tho North-East Hill Universily (NEHU) for this Paper. Prof. Apurva K .. iBaruah, 
Doptl. Of Political Science, NEHU was to prepare the Paper and l' sancU9n order 
was accordingly issued by lhe Commission in 'favour of NEHU. 'The meeting was . 
informed that the Chairperson of the Advisory Panel had recommended!lthal the 
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a 
0 

:'. (ii) 

/ 

_: ;anction order ~ay·be modified and made in fa~our of "North-l;ast·lndian Soci;il 
S_cience Congress (NEISSCONG)" which. is presid_ed over by Prof. Mrinal Miri, 
Vice Chancellor, NEHU, Prof. Baruah being its General Secretary; The meeting 
approved the proposal as the Member-in-charge of-·the Advisory Panel had 
endorsed it. 

- .; ,'., 

With the permission of the ,,Chair, the._meeling · discussed the que_st_ion, ~f 
prescri6ing time ,limit (or all the Advisory Panels/institutions/experts to fr~~lise !Qe 
Consultation Papers so that the" Commission wa~ abl_e -10· consider the, s~me, and 
complete its task within time. The Meeting· decided that ·letters b\ requ_est. rf/!lY 

. be · sent to the Members-in-charge, Chairpersons of the AdvisorY, Panels, 
resource-institutions/experts to ilie effect that the Consultation ,P.~pers should b~ 
· made available to the Commission latest by the 15th May, 2001 as· else it might 
not be possible for the Commission_ to ~eep-up its.tim_e-schedyle., ·,., · 

- • 'JO ,lf_,' ,, -~ • ,• 

(iii) The meeting nominated the Secretary· as . the Meni!Jer,~_e_c_retary-: cif all the 
Advisory Panels, in order to,facilitate quick finalisation of the Consultation Papers. 

. ' . 
.. i •s~H ,;1\<,.•(15 t;fl,1 (! ;:it;,j L, 

(iv) The 'meeting also cons.idered ttie question of drafting of the topic .wise 1,dra() 
paragraphs of the Report ori the Consultation Papers t;,ased on the responses 
received so far thereon. It was emphasized thakJpi_\\Wm~,ha_d; !9cbe,-qo,:nrni,n~Ji.d 
in. right earnest so that the draft Report was available ·by ·1 s'" ·septeinber, 2001 · for 
the detailed scrutiny of the Commission. The Secretary was requested to work 
out a frame work as regards_th~.classificali_'ln,of}lf?!q~J.'?,_,~e c~ye_r~.5Lby the pars 
of the final report. • \j -,·· ·,: ·u·I· • ,,,1 ,,.,1, ,.,,.,,,, 1r1 ...,, • •.; •J, ,.I IL, 4'--'1' •L, ••- • -, • 

· .' \. v. 11 t Ji: II l1m' !:"t•lnfr:q :_;f4 ;t-•q,,/~ 
The meeting thereafter ended with vole of thanks t9Jh!' _Cl]a,\r,.7 , ,.,r:1 :i: .,•n;,rnnvk · .-:,;oi.-

To 

. J.~H: l~ IH;O 'i !IJ,~;.._,of:. 0rit b nr-iJ:.::or;, f<•).'.: 

,,,, :._ ... \ lq,I1 ,.-~iH;,,,,, ;,r;(l;<~Gl-jl;llR SINGh!) 
:. , ._j',·, '; 

1

'.'.;i'"I: 'c: c.l~•rlrn:.1\~ "•il! t~; 2 ... Secretary 
, 1,.r-::i ·i ·, 

1 
' ,MlJIJfi r11 b:;1:..: .. •r!Q w·1:,~ ;.- :1 

•. ,":.•i,, •i• ,- 1•· .. ~ · /r1i ~!.:t'.'011'."1qrl i:.nc ·:.i:.:.r.1~~ ·):1·,0~ 

All Members of the· Commission 
1,·· 1'1 • .i. •,- '.''.i1,:(r~ ::~Jd1.::l.1;1,~:!1-'-rl!;l.i~r: l•lt~Ni-.J 

' . -

'' 
• . ,, ' · . . •,11 • ·!:::;:: q,_1..;-1 ;m.iGr1J Gt ii ~_.., /~,(~ ·h. - l ,; ,,., .• 

·llST OF PARTICIPANTS OFTHE,SEVENTH 'MEETING;-,;? c-;;•n, ,,2 _, - .,,-;:;•_, _ 
. - . ,. . . -- , '•. ~ " . -

. , 

(8) 
' :' . 

·, '. ,,,~-1 ... ,,.,. •--:r,·~'-l. •11• ,·=:.,, ': 1d i• i ': • ·, ;,.,._•·~::--·· ·..,;"-:, l~>,,;· ... ..i' : .- '.., , TH 
·MINUTES OF.THE EIGH;rH MEETING OF THE COMMISSION. HELD-ON ;fHE·,8 . .-

, .. ,AN □ 9!~ JUNE. 2001~ .:.:u-- ·,t·;,,,: ., 1 •··· .r- 1
• 

,•;.\Jllvl ;".!! I 1 .. ~.,, r·, t '. j~,, , _ , , , 

The Eighth.meetirm .of, t~e Commission was•hefd'in the-confe'rence i;<oom of the Commission 
in Vigyan Bha;van Annexe;. al,-10.00.,a,m: on' s'" and·-9 11

\ June: 2001/,.· The meeting was chaired by 
Hon'ble Justice Shri M.N, Venk'atachaliah. The list of participants is at Annexure. 

1497 



2. Th~ Hon'ble Ch;:Jirpcrson exlended a w;:Jrn, welcome• to the Members and requcslec.J t11e 
Secretary to/ake up the Agenda. 

Item: 1. Confirmation of the minutes of the sg__ve11t11 meeting of the Commission held OJL:JJ"'. 
March, 2001 and 1" April. 2001 

3. Dr. Subhash C. Kashyap pointed out that in the Seventh Meeting, while considcrina rtem No. 
5 of the Agenda relating to the progress made in regard to the finalization of the Consultation Paper 
on 'Parliamentary Reforms', it had been decided .tha't the Raper submitted by him on the subject in t11e 
6

th 
meeting on 31.1.2001, should also be taken into consideration while redrafting the Consultation 

Paper on 'Parliamentary Reforms', This fact liad not been brought out in the Minutes. 
4. Accordingly, it was decided that paragroph 7 of the aforesaid Minutes shall be treated as· 
modified and the followfng sentence shall be deemed lo have been incorporated in the minutes: -

' 

"While getting the fresh consultation paper drafted, the Paper submitted by -Or. Subhasl1 C. 
Kashyap on the subject, which was circulated during Um 6111 mceling of the Commission on 
31.1.2001, shalt also be taken into account"". · · 

0 
Subject to the above, the Minutes of the seventh meeting of the Commission were taken as read and 
confirmed. 

Item 2: Consideration of the Consultation Paper on "Probity in Governance" 

5. · Before· the Consultation Paper was taken up for consideration·, Dr. Subhash C. Kashyap 
made a point that there should, as far as· possible, be uni_formity in the formal vf the Consultation 

_ Papers. He pointed , out that ::i few , Consull::ilion P.ipcrs released enrljcr l1.:1d provided for lhc 
acknowledgements in the prernce and in som.c or Ilic others,· cJ reference wc1s made to lllc 
composition of the Advisory Panel also. 
6. The meeting decided that the Consultation Papers should have uniformity and should mention 
the names of the Members of the Advisory Panel and tho name of its -author, in case the same had 
not been prepared in-house. The meeting then took up the Consultation Paper Qn "Probity in 
Governance" and approved the same in principle. It was also decided that rin appropriate 
Questionnaire might also be prepared and annexed to the Consultation Paper. 

7 However, minor editorial modifications and formatting of t11e Consultation Paper may be 
_carried out before the Chairperson finally approved it for being released for public debate and clici:ing 
public responses. Shri Soli J. Sorabjee and Shri K. Parasaran were also requested to disc.uss sorne 
policy issues-arising out of the paper before s~nding it to the Chairperson. 

" Item 3: Consideration of the Consultation Paper on "Effectuation of Fundamental Duties'· 

8. The Secretary informed that the Consultation Paper had been discussed, thoroughly in the 
meeting of the Advisory Panel held on 15.5.2001. The meeting . .. '-
considered the Paper in detail. It was decided that the paragraph 3.3.8 of the Paper ncrruled to be 
modified by deleting the sub-Para thereunder menlioning the difference of opinion on, w~ tho 
contribution of the Citizenship Development Society, New Del11i to the cause of Citizenship 
Development should be included in the Raper or not. The Meeting was or the view l11at the ~~ 
aspect need not be inclu~ed in the Consultation Paper and this was endorsed by SJ,ri Irani, Member
in-Charge. 

' 9. The meeting considered pa_ragraph 3.5.1 of the Consultation Paper regarding ltie, sqggestions 
received ror amendment o~ the Constitution lo ons~re full implementaliOn of the· Fund.:i'mcnlal· Duties· 
and decided lhal the three suggesliuns should be ro-wordod as under:-

(i) 

(ii) 

The opening words of article 51A sl1ould be reworded as follows: 
"Every citizen of'lndia shall implement in daily life the following duties" 

,Article 51A should be shifted lo Part It (Citizenship) of the Constitution; 
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.(iii) Suitable ·changes ·may be carried out to make Fundamental Duties to form a 
compendium with Fundamental Rights. 

1 o. . Subject to the above, the meeling approved the Consultation · !°ap·er and Questionnaire in 
principle.· .However, minor editorial modifications and formatting_ of the Consultation Paper were 
'allowed t9 be carried out before the Chairperson finally appr\lve9 it for being released for public 
debate and· eliciting· public responses. · , . . . · : .. • . · . , 

Item 4: Consideration of the Prog;ess made in regard to the four-Consultation Papers 

. Appointments to the Superior Judiciary. 

11. The meeting was informed that Justice Shri B._P.'Jee~an Reddy_had prepared the initial qraft. 
The m~etlng decided that no separate Consultation . , , · ,. _- . , . 
Papers ,were n.e~ded to be prepared on the iopics of judicial qelays and juqicial refarms but the ~mil 
report may have a separate chapter contain_ing all aspects of judicial refo'rms. 

Par/iamentaryReforms • 

,12. The m~eting ,was informEJd that Prof. Aswini K.' ·Ray· of the Departme[ll ?f Poljtical Studie~, 
JawaharlalNehru University,_had undertaken the work on this•Paper. 

· Effectuation of Direciive Principles 

13. It was noted that the draft Consultation Paper on the topic received from · the Centr~ for 
Developing Societies, New Delhi, was not up to the expectations o[ the Commission: The meeting 
decided that in view of the time constraints;it would. not be'advisable to undertake a redrafting of the 
Paperc 'Therefore, the· meeting decided.not t~ take any further action on the said Paper. . , 

- • • ,.. I • • ' ' • ' 

)4. · 'fhe meeting noticed that many elements of the Directive'. Principles had alre~dy been covered· 
in the Consultation Paper on 'Pace of Socio-Economic .Change' under. the Constitution',· which was· 
released for generating public debate· and ·eliciting public response by the Commission 1'1.5.2001. 
The meeting, therefore, decided ihat while drafting the final Report, all the elements of thei'o'ireclive 
Principles might be taken i~to consideration. · ' · ' ' , · · ,· · ' . ii 

. ' ' 
- ' '' ' 

15. Justice Shri-B.P. Jeevan Reddy was requesf~d to.draft the said report and·for the purpo~,e he 
. co'uld take th~ required assista~ce, from Justice Shri rvj. ,Jaganna~tia Rao., Vjce'Chairm.~n oi, the Law 

Commission who is also .a Member of the Advisory Pariel ch "Enlargement of Fundamental .Rigt,ls", 
and of Shri Raju Hamachand.ran, 'Member of the Advisory Panel• on "Effectuation of Direcl,ve 
Principlesn. . . ~ . '.· . I ' ' • ' 

~ -~ 
16. As S~t.zu~it a· G. Kulkarni, Me~ber-i~-ch~rge ·of tt\i~ ~ubj~ct could not, attend, the rneeting, 
it was decide'd tnat be re action on the above lines is initiated, her consent be obtained. ' . , 

• ' • • • ' • ' I ' I. 

Constitution , echanisms for the Settlement of Inter-State Dis· utes ' ' -
• • I 

. t J" ' , I 

17. _,,.;The .meeting -discussed;the Consultatici~ Pa'pe; in d~tail} · fi was· noticed -that a0ic.le 139A of 
the f:onstitution of India provided, inter alia, for transfer .:or case~ to U\e ·supreme ·cou'rj if t~e cases 

~valving same or substantially the same question of law are pending before two ,or'more Righ Courts. 
·_;· The meefing_ decided_ that the Consultation Paper should' contair'.an alternative ;sugge~tion ithat if a 

case challengin□ .a central legislation on- grounds of lack of legi,sla/ive competence was pending even 
before ~ single High Court, there should· be a provision for \vithdra\val of the ,case to the Supreme 
Cowt,. as such an ls,s1:1e w,oul9 b~a( uPori. the l~r9.er' qYcstion ~ of di~tribution of legi~lkJive Powers, 
between the ·Uni~n and the ~tales. · .. . · '. i ; • ; •• , ~ •• , 1 ; • • 

. '!, ,, '• ,,, ' I ' I 

- ,. . , . t I ~ ' . lr ' . ' , 1J · 
· 18. Subject to· the above, the meeting approved the· Consultation· Paper in principle .. However, 
·· mine~ editoria].l)lodi~ci't!on·s a~d · formatling of the <;;qnsult'atiori Paper were allowed to be carried but 

including.a °reference to the nature'brissues arising in cases under Article 131 now pending before the 
, ... I' , . 



Supreme_ Court before the_ Chairperson fin~lly approved it for being released for public, debate and 
eliciting public responses. 

Item 5: Review 'of the progress of preparation _ of other Consultation Papers and 
Questionnaires ! 

19. The statement indicating the status of the progress made in each •Consultation Paper, 
submitted by the Secretary, was taken on record. 

20. 1 The meeting took notice of delay in the finalisation of the Consultation Papers ondhe topics 
relating to the Advisory Panel on Legal Control cif Fiscal and Monetary Policies. It· was decided that 
draft final reports might be prepared on the following three topics: - •,-'.· 

' 
(I) Legal Control of Monetary and Fiscal Policy; 
(ii) Standards in Public Life: FGr a corruption free governance; 
(iii) Re(orrns in Administrative System .. 

• I # • ~ 

For the purpose, the Member-in-charge (Dr: Abid Hussain) will hold a meeting Qn 12.6.20Q1 with the. : · 
various experts including Dr. E.A:S. ·sarrna, on the subject.. 

21. The meeting not\ced the discussions held by Dr. K.V. Raman, Director, .P.V. Rao (centre for. , 
Sustainable Food Security, Chennal, with the , Hon'ble Chairperson and Shri K. Parasaran on i 
'23.5.2001 at Bangalore. It was decided lo request Dr. Rainan to prepare draft final reports on the two 

1
, 

topics, namely; 'Literacy' and "S0cial Security'. The meeting also decided to pay an amount of Rs. , 
• . ' ' I' - ' 60,000/- to Dr. Raman for preparation of each draft report, as suggested by the Secretary pursuant to 

discussions had with Dr. Raman. . .. · \ 
' - • 1 • 

. 

Item 6: Report of Secretary about the iesponses to ·the Consultation Papers and 
. Questionnaires. received so far from t/ie Central/State Governments/Political 

Parties. etc. 

22. The Report submitted by Secretary.on the item was taken _on record. 

Item 7: Holding of Seminars on the Consultation Papers 

23. The meeting noticed that a Committee of Shri P.A. Sangma, Dr. Subhash C. Kashyap and 
Shri C.R. Irani, constituted by the Commission in its lhird.meeiing held on 81

" and 91
" July, :2000, had 

suggested the names of the !IPA. New Delhi, and the ICPS, New Delh~ for holding of the_Seminars. 
I• 

24. In view of the fresh offers and -the discussions held by the various representatives '<if Natiomll 
Law Schools and Central Universities, etc., the meeting decided.that the following ten inslitutions·r:my 
organize seminars and provide the necessary feed back to the Commission: · , j 

1. National Law School of India University, Bangalore · 1' 
. · 2. West Bengal National University of Juridical Sciences, Kolkatta \'\ · ' ·" 

3. National Law School of India University, Bhopal . ) , , ",,, 
4. National Law ,Sc~ool of India University, Hyderabad ·,: ~ ,' !! 

;, 
I 

I,. 
1: 
\I 

i 
I 

5. Ceritre for Political Studies, Jawaharlal Nehru University, New Delhi ' ·7: 
6. Mangalore·University, Mangalore · ' · ·, '~· 

0 

.. : 

7 .. Central Law College, Salem · · • ,: .( · :i-
8. Guru Nanak Dev University, Amritsar ' ,: ,,,. ' · . ' . 'It! ~ - '\ 
9. North East Hill'University, Shillong ·· •,1 "-' 
10. Banaras Hind~University, V;iranasl . · ' 1

,· ·· 
;ti 

• ' • I 

25. The' meeting .agreed ·that the Commission's contribution towards each seminar would be Rs. 
40,000/-. The Institution itself will incur the rest of the expeinditure for organizing· the seminar. The 
semin;irs \'.'ill be in the form of 'informed public debates' i.e.-, public will also be involved in--controlled 
condili9ns to have public interactive sessions for discussing the various consultation papers released 
and the subjects identified by the Cci.mmission. · The meeting also degided t)lal major emphasis stiould 
be laid in the seminars on Electoral, Judicial, a~d Parliamentary Reform_s, · be_ing the subjects, which 
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' are gf l9rger pu~li~ intere§t It was also decided to suggest to ,the Universities ihat emphasis should 
also be on public internction and the events should be made in the nature of public inter-active 
sessions or inform~g public deb_ates. 

26. The meeting also noticed that· out of the ten institutions mentioned above, four liad already 
agreed• and had been requested- to proceed with -the arrangements for the seminars iri the month of
July, 2091 and the ne~essary fi~an'cial sanctions had also been issued. 

. . 
!!em 8! Consideration_ of.the Format for the Final Reports 

2,7, The draft format for the Final Reports was placed before the ·Meeting·. After considering ·the , 
same, the meetirig decided .to constitute a committee consisting of Stiri K. 'Parasaran, Dr.' Abid 
ffyssain, ·and Dr. Subhash C. Kashyap io look Info it and suggest the final format for c9nsideration of 
the Commission,' · 

;!~, . The Meeting continued on g'h June, 2001 also and the addili~nal agenda items were taken up 
e§ YrnJer: . . · .. . · . , . 

Item 1. To conside~ whether t!)e remaining consultation. p~pe'rs' which ar~ at various stages 
of fin~/isation n\a-v n·ow be prepared in the shape of the draft final report. · . 

~~- The meeting wa<i informed about· the delay in finalisalio.~ of the re1:1aining Consultation' 
• 1?9pers (other than those Consultation papers· released by the Commission on 8.1.2001 and 

11,!i,gOQ1 and thcise to which approval in principle was granted _by ttie Commission on B'.6.2001) ~nd 
tlie limited. Uine available for preparation of the fif)al reports:, In the- circumstances, the meeting 

.dec.i\lecl that instead or preparing the··consultation ~ape'rs, final/zing them and ·releasing fhe same for 
puiJlig clebate and discussion and ·eliciting_ public re_sponses on_ the topics,' draft final reports_ on the 
relevant topic _be prepared and placed before the Commission for consideration. The meeting also 
decided that the above decision would ·not apply to the four co·nsuliation Papers relating to the 
Advisory l>.anel on "Decentralization and Devolution: Empowe_rment & Strengthening of. Panchayati 
Ri'li Institutions" and the Consultation Paper on "Appointments io the Sup·erior Judiciary", all qr which 
should be finalized at the earliest and reieas·ed in the traditional form as Consultation Papers as per ' ' . 
the earlier procedure. - _ · : · , , . · -

• ' ' 1 

. ' i, ·,' ' '• 
Item 2: Consideration of the· letters· dated 6.6.2001. received from. Justice Shri J. Eswara 

Prasad, Chairman, Appellate Tribunal for Forfai~ed Property. , 

30. Th~ meeting c~nsidered the letter containing proposals' for a~endm~nt of section 2(2) (c)- G' 

the Smugglers and Foreign ExdIange Manipulators (Forfeiture _ . . , 
a( Prop~rtyr Act, 1976. It was decided that the topic containe? in th,e proposal would be auit<)bly 
dis1,ussed 1,; the Consultation Paper on "Probity in Governrmce·. The second lette_r containing 
pr9posal for a_mend!)lent of article 348(1)(a) or the Constitution was deferred to be taken up at the 

next meeting/· , . ' · · 

, J]ie'meetlng·thereafter ended with- a: vote of thanks to the Chai/. r , • 
., ' . . •' . 

/ 
.. / 

,' // 

1 
To 

(RAGHBIR SINGH) 
Secretary 

_ All Members of the Commission 
( ANNEXURE 
1;,_,,,- LIST OF PARTICIPANTS OF THE EIGHTH MEETING 

1. Hbn'.bte Justice Shrl M.N. Venkatachaliah (In Chair) 
2. :Justice Shri B.P: Je~van Reddy 
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3. Hon'ble Justice Dr. Kottapalli Punnayya 
4. ,Shri Soli J. Sorabjee 
5. Shri K. Parasaran 
6. Dr. Subhash C. Kashyap 
7. Shri C.R. Irani 
8. Dr. Abid Hussain 
9. Dr. Raghbir Singh, Secretary 

(9) 

MINUTES OF THE NINTH MEETING OF THE·COMMISSION HELD FROM THE 
20 TH TO 22ND JULY 2001 

The Ninth meeting of the Commission' was held in the Conference Room of the Commission 
in Vigyan Bhawan Annexe, at 11.00 a.m. on 20"'· 21" and 22"' July, 2001. Hon'ble Justice Shri M.N. 
Venkatachaliah chaired the meeting. The list of participants is at Annexure. 
2. The Hon'ble Chairperson extended a warm welcome to the Members and requested .tho 
Secretary lo take up the·Agerda. 

Item: 1. Confirmation of tho minutes of·the Eighth mooting of the Cflmmission held on 
8th and 9th June, 2001 

3. The modified Minutes of the Eighth Meeting of tho Commission held on 81
" and 911

' Jun~. 2001 
were taken as road ar1d confirmed, 

Item 2: Review of the progress of public interactive sessions/seminars being. organized-by. 
the National Law Schools/Universities , , · '' 

4. Secretary explained that the Commission had identified ten Universities/institutions during the. 
eighth meeting for organizing seminars. Thereafter, Aligarh Muslim University also agreed to orga~ize 
a seminar. An amount or Rs. 40,000/- being the contribution of .the Commission for each seminar ,,as 
already been released in respect of seven institutions. In respect of the remaining inslilulions, the 
amounts. will be sanctioned as soon as confirmations are received. The meeting was also .informed 
that. the West·sengal National University of Juridical Sciences, Kolkata conducted public.inleractiv,1 
seminar on 7'• and 8th July, 2001. The official report from the University has not yet _come. Rep_ortedly, 
ii achieved a high degree of success in presenting the work of the Commission in proper.persJi,eclive. 

Item 3: Review of the Progress made in regard to the (our Consultation ·Papers 
. ' 

(i) Local Self-governmcnt:.Municipalities 
(ii) Panchayats , ,, 
(iii) Decentralization In the Tribal Context . ·, , 
(iv) 73'" Amendment of the Constitution, where applied in the North-Ea;f,., 

- - "--
5., The meeting was informed that the draft Consultation Papefs had been received on lhe topics "\..__ 
mentioned al (i) and (ii) above and the same were discussed iM the third meeting of the Advisory 
Panel held on 20.6.2001. Shri P.A. Sangma, Member-in-cl1arge of the Advisory Panel, informed the 
meeting that he would make all efforts lo ensure that the Advisory Panel finalizes the Consultation 
P?pers by 30.7.2001. 

item 4: Consideration of the Background· Papers on (I) Concurrent Powers of Lc:gislation 
under List Ill of the Sevonth Schedule; ar\d (ii) Article 262 and l_nter-Statc Disputes 
'Relating to Waler · · . 

I SO:! . 

,I·• I 

I' ,, 



6. The· meeting i:liscussed these Papers in detail a
0

nd approved the san1e in principle subject lo 
editorial modifications and for~1alting. ll was agreed that these would not be required to be released 
for discussion and public aebate, being background papers. When the draft final report on the subject 

;-. · of Union-Slate Relations comes up for discussion, these background papers, lo the extent the 
· Commission may approve, could be integrated into ·the basic theme of the report and would again be-
discussed. · · 

- ... , . 
Item 5: • Review o,f the progress in drafthg of the Background Papers. 

. ' . 

7. The meeting was informed of the present status of.drafting of all the background papers. The 
meeting agreed that in: view o(the limited lime available y,ith _the Commi,s'sion for. completing· its la~k. 
. . . lli ' ' 
all the background papers.should be ready latest by 10 ·August, 2001. . ' . . -- . . 

' ' . . 
Item 6 & 7: Re~iew of the progress in drafting of Vqlu·mcs I and II of _the Finai,'Repo,;t 

• • • • ~. • ~' • I • 1 • ,_ , 

8. , · The me~ting .was inform~d- of lhe present•'status of drafting of Voi.umes I and ·11 of the Final 
Report. A ·ume -scnedule to/ preparation of the draft final report containing the contents, estima_ted 

- length of ttie topic, Consultation/Background Papers to be refletled in writing the topic, the' name of 
persons lo prepare itie report on each topic and the dale of ccimplelion 'qf'drafting' of the report on the 
topic was circulated_ at the meeting._: The ·meeting' gener'!ily agree(/ ·with, the broad .aesign and 
proposed contents of the two volumes. Regarding the· estimated length ·ot ,the topics, .it. was agreed 
that _the limits, mentioned could, b~ varied depending· on the requiremen'ts'.- The, meeting decideE_ \hat 
in the column indicating the naine of the persons responsible for the preparation of the r'eport; only the 
names of Membets-in-cl\arge' 'of th·e· subject be mentioned an·d the names of 'other persons 'who would 
assist in drai'ting_them: should- find :a. place.in' the· column under !he he~dlng 'Remarks'. it was agreed 

' that each Member-in:charge should take the responsibility _fo"r .the draft final report relali_ng to the topic 
' • ' • ,- • t j '. I 

under his ,area. · · • · , . . · . -: · · . , . . · 

The meeli_ng decide~ that there• 0;s ne:d. lo ha;~· u'nifor;;,ity -~f-.approacti' iri uie ;lruct~re. of the 
various chapters of the final re'port since· the •drafts are-,to be,'prepared by different Members. After a 

. brief _disc~ssion, i( '!'as agreed . that a chapter on' each topic shoul_cf' firs\_· mentiqri the relevant 
constitutional provisions in· brief; secondly, discuss as to how,, the same have worked during last fifty
one years - ·whe\her' any problems have arisen 'in their working;• tliirdly,.: evaluate what' the. various 
options availa~le tota:ckle 'the said problems ~re and .finally, make the recomme~dalib~s-· , 

- • • ' . ' ·: ,,·· ' . ,1 . . ' 

Jtein 8: . Consideration .of the'' letter d~ted 6,6',2001 -i'eteive·ci from' Justi;e, Shri J, Eswara 
. Prasad, Chairman, Appellate Tribunal for.Forfeite'.d Property. , 

. . ' . ,· ,. . ' ,, 

9. 'The issues· arising out ofithe le
0

1ter'i~garding inclusion 'of "N~tionai:'Appellate Tribu~als arid 
. Commissions" after "Supreme Court and"in' every High Couir''in article 348(1)(a) were·discus5sd: The " 
meeting decided that the-Issue basically related to· the· Governm~nt's policy .on cifficial languag,;. No 
specific decision was-taken. · · ' ' , ' , , , ·' ·. I · · - · I · · .: 

. - •• , . • , ,.,.: .• ; ,, ' • ' '.' l . 

Item 9: Co9slcleration· of the lelt~r• dai~d 26,6:2001 re:ceiv~d from ,;'ustice Shri .M,C: Jain, _, 
· lokayukta, Rajasthan, regarding the Mi,:del Lokayukta.Bill .. ', " •: : '. 

✓,he· meeiing· decid~d -tlia; t~e ':is:ue~: rais~;i in i i~·e :lelte/: weie .r~lala~le to, ·th~ topic of •~roblty 

1
jn gove:nance' as well as the_ area of 1 ·u~i?n:Sta_te Relatiorif ~ri~-.as· .lu,~. the~e should to be taken 

/ up for d1scuss1on while cons1denng dra_ft fin~I reports on. these subjects. , I - . · . t:: ... .r/J' . ' .. 1 ;i 1
'.. ,) I·!.. . :,•, I',_._: i ':· T• !, . • 

Item 10:' ·' Consideration: of ·the::l~tt'er, receiv4~ ~rorii ·(he ln_dia.:.country ·Office of 'UNICEF 
regardin_g "Enlargemer1lof.Furl~am~rta:J ~igpts'11

.~::·.:. ' 

' ' ;'" • ,• • !< . l.', ' :: ••• I,, ,, 
0 

1 

11. The letter was taken note o/ by_ lhe' meeting and il ,vas, deci9ed that' the issues raised iQ lhe 
let~r could be _considered. by the .Commis\ion '\',hile :considering· the :draft [final report on the topic 
relating lo "Enlargement of Fundamenl?! Rig~ts." , , ' · ·. -! , ' 1•• : -

'I ' t, 

,,· 
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Items 11 & 12: Consideration of the letters .dated 181h June, 2001 from Shri Syed Shahabuddin 
and dated 20 th June, 2001 from Shri Dawa Lama, M,P, 

12. The issues brought out in these two letters relating to the rights or religious minorities were 
considered by ihe meeting. The Chairperson explained the background or the matter jn brier. Shri Soli 
J. Sorabjee, the Member-in-charge or the subject 'Enlargement of Fundamental Rights' inrormed the 
meeting the reasons why the Advisory Panel had not discussed the subject' in the Consultation Paper 
on the topic that had been approved by the Commission · and released for' public debate and 
discussion on 11

th 
May, 2001. However, as Shri Syed Shahabuddin was to be inviled 'to meet the 

Commission, lhe matter could be discussed further. 

Item 13: Report of the Secretary about the responses to the Consultation Papers and 
Questionnaires. 

13. The report submitted by th!) Secretary on the item was taken on record. A gis! or the 
responses to the Consultation Papers and Questionnaires received so far froin the Central/State 
Governments/UT Administrations and Political Parties etc. was circulated to the Members during the 
meeting. · • 

Item 14: Interaction with prominent persons. 

14. A list of the prominent persons proposed to be invited'for interaction with the Commi~siqn l'f?S' 
circu!ated In the Meeting. The meeting felt that there was need to prescribe ~grne · bro;,d norm§ 
inrormirig the preparation of the list of invitees. II was, however, agreed that the Ji§! rn!ght in\'!~de th@, 
names of former Presidents, former Prime Ministers, form~r Chief"Justices or Supr~me; c;oufl, forrn~r 
Speakers, former editors cif the national dailies, Chairpersons of the··statutory Commi~sion~. JI w~~ 
also agreed that former Governors, whose number may ·be in the neighborhood of three, qase~ on ·•· 
their seniority, be invited. ·similarly three to five senior serving Governors could also be inv!!ed. 

Item 15: Any other item, with the permission of the Chair. 

15. No item was taken up undeithis agenda it~m. 

Item 16: Letter. ·received from Shri P.A. Sangma in the matter of entitlement of persons or foreign 
origin to hold public omces. 

· Item 17: 

16. Tbe v_arious issues raised in the letter of Shri Sangrna were discussed by \he 
meeting. 

Letter received from tho Counselor, High-Commission of India, Nairobj, suggesting 
visit of the Chairperson and other Members of the Commission to Nairobi·, 

17. The meeling discussed the letter under consideration. The meeting"authorized the Hon·ole 
Chairperson lo lake appropriate decision in the matter. ·,. · · '· • .... 

Item 18: Review of the progress in the disposal of representations from organizations· and bodies in 
respect of various issues. 

...___ 

. ' 18. The meeting was infom1ed lh~l in pursuance of the decision of the Commission taken ·_in ifs\__ 
fifth meeting held on 29.12.2000, the Hon'ble Chairperson had, vide his proceeding~ da\ed ~.1,2Q01, \, 
allocated certain representations to the Members/Group or Members for examination and '--~ , 
recommending lo the Commission the course of action· lo be taken thereon, The Hon'ble, Chair!ierson -. 
requested the concerned Memb~rs to tak~ action o~ prlority·'ti~sis so that action qould be completed 
on the representations. If the Members so desired, they could hear the representalionisls before 

- laking a view thereon. 

,, 
I 
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Item 19:,Considerntion of the cover design for the final Report; 

19. The meeting decided to request Shri C.R. Irani lo have a few samples of cover design for the 
. final report prepared and place the same for consideration of the Commission. Shri Irani agreed to do 
so and requested the Secretary to send a few samples that were submitted before the ·commission so 
.thal he couli:J'liave an idea of lhe content part of it. . . . . 

Constitution ai an .:'.Eqitorial Commitice." for "processing of final Report on day-. 
to.-day basis. · · 

Item 20: 

20. The Meeting agreed to request Dr. Subhash -C. K,ashyap to Chair the Editorial Committee 
proposed . to be constituted: It was left. to the Hon'ble Chairperson to decide about the other 
Members/Experts to be included in the Committee in corsult'llion wi\h Dr. Kashyap. 

l\em 21: Consideration of the propci~al to fix dat~s for two ·meetings each month for. at least 
four days.each in !lie months of August, September and-October 2001. 

To 

\ . 
21. The Hon'ble Chairperson expiain~d the ·need !ci have regular riieelings in 'the next 
ihree months in orde"r ·to co.mplete the iask in hand; The- Meeting left it to· the Hon'ble 
Chairperson to decide the ·dates and duration of the' meetings. , · · ·• · · - '· 

' .. . ' 

The meeting thereafter" ended with a vote of lhank'.s to the Chair." 

All Members of the Commission 
1, ' .· 

. 
'· (RAGHBIR SINGH) 

Secretary 

"ANNEXURE 

LIST OF PARTICIPANTS OF THE NINTH MEETING 

1. Hon'ble Justice Shri M.N. Venkatachaliah 
'2 .. Justice Shri B.P. Jeevan Reddy 
3: Justice Shri R.S. Sarkaria · . 
4. Hon'ble Justice Dr. Kottapalli Punnayya . 
5. Shri P.A. Sangma . 
6 .. Shri Solj J. Sorabjee 

· 7. Shri K. Parasaran 
8 .. Dr. Subhash C'.Kashyap 
9. Shri C.R. Irani 
1 o. Dr. Abid,Russain . 
11. SriJ_t,,Sumitra G. Kulkarni 
1~ Raghbir Singh, Secretary 

" .. 

i (10) 
I 

• 
(In Chair)_ 

(not rro~ent cin 21 '' and 22"' July) 
' ' 

(not present on 2f°' July) 

(not prekent on 20th July) 
' 

MINUTES OF THE TENTH MEETING OF THE COMMISSION HELD FROM THE 
23'd TO 25th AUGUST 2001 . 

. I ·i 
- · . The Tenth meeting of the Commissio~· (Vas held in· the Conference Room of the Commission 
-in Vigyan Bhawan Annexe, at 10.00 a.n\. from, 23'' to 25 th

" August 2001. Hon'ble Justice Shri M.N. 
Venkalachaliah chaired .the meeting. The list of p'articipants is at Anne_xure, · 

' '. '1; 

2. The Hon'ble Chairperson extended a ,warm welcome to lhe fv\~mber~ ,md. r?quest?t:I the 
Secretary to take up the Agenda. 
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Confirmation of tho minutes· of the fonth meeting of the Commission h_old 
from 20th to 22"' July, 2001 ' 

Item: 1. 

3. · Th'e meeting decided U1at the minutes under Item 16 might be substiluted with the following: 
· "There was a. brief discussiqn on the issue raised in -the letter of Shri Sangma. Further 

discussion on the issue was deferred." 

Subject to the above, the Min.tites•~f the ninth Meeting of the-Commission.~eld from.201
" o 22"" July 

2001 were taken as read and confirmed., -

Item 2: Review of the progress in the p_reparation of tho follow_ing Papers on Judiciaiy: 
;- • .. .I ' ! I -. l 

(i) Con~ultation Paper on. 'Procedure, for -appointment. of Judges of Supreme 
Court and-High Courts'; : 

(ii) Background Paper·· on 'Financial Autonomy of tho _Judicial Branch of the 
State'. 

4. The meeting was .informed that the Consultation Paper on item No. (i)·above has been drafted 
- . . ~ 

and the same has been circulated amongst the ·Members o,f ?he ~cvisory Panel on 25 .. ~uly, 2001. 
The meeting was also informed about ,the progress in. t~e drafting of the Paper on Item- (ii) above. The 
meeting desired that the two Papers st:ould be finalized before the next meeting and placed before 
the Commission for consideration at the next meeting. · ' 

, • . . ' I 

5. · The, MenJbers were· generally of the , view that .. the two .Papers wo~ld not,[ cover a i, 

comprehensive review of the working of the Judiciary in the country, such as the quality of the trial ' 
systems, judicial· delays, cost oi litigation, docket-explosion, the quality of jcdgments, lack hr uniform · l 
procedures in the Higl1 Courts, etc. It was decided Ilia! there was need lo prepare a Paper covering 
all these aspects. · · .. · · · .. , · ' · 

' 6. The meeting accordingly decided that Prof. N.R. Madl1ava Me·non or, if for any reason his 
services are not available, some one else with coniprehcnsive knowledge of the working of l~o judicial 
brancl1 may be requested to prepare a Paper covering all the above mentioned aspects also taking 
into account all the. existing Reports/studies available on the subject in l11e country. The mee;ling left it 
to Shri K. Parasaran and Dr, Subhash C. Kashyap to discuss with Prof. Madhava -Menon and 
persuade him to undertake the work. . I 

7. . The meeting also indicated· that the above Paper should encompass 'Systemic and 
Procedural Reforms' of Judiciary and Shri K. Parasaran and Dr. Subhash C. KashyaP. were.reque,,te?· 
to supervise the work and thereafter prepare a draft final report on the topic. , ' i . 

• • ,j; 

Item 3: Consideration of .the following· Consultation Papers on. 'Decentralisation and 
Devolution: E~-powerm~nl and Strengthening of Pancliayati Raf lnsU!ut'.o_ns':: .1' - ' 

(Iii) Panchayats · ~' · . · 1 
(iv) , Municipalities ~' 
(v) Empowerment and Strengthening of Local Self-Government. in 

Cantonments · · 1 

8. The meeting discussed these three C~nsullation Papers in detail and approved the lame in: ',. 
principle. _However, the requisite editorial modifi,ations and formatting were authorized tci oekarded 
out before· the Chairperson finally approved these for bei.ng· released for public debate and 'eliciting 
public-response. · · 1 

llcm~Considorntion pf Ilic Bil._cJigroun·d Papers on: i' ,: 
;1 •. 

(vi} Literacy , :1 
(vii) Employment and Social Sec~riiy· ,,\- -

• . ::,~. : • - . , ,: . i . . · - • . .. ·;l 
9. Jhe meeting discussed these Papers in detail and approved the same in principle. However, 
the requisite editorial modification~ and foiinattihg _or the same were allowed to be carried oulibefore 

ff 
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the ,Chairperson finally approved these for. being released as Consultation Pa pars for public debate 
.and eliciting public response. · ·· · • . 
' ' ' , ~ 

. -_lleA1 5. Review of the progress in the preparation of.other Background Papers 

. . -
10. The progress·hi <!rafting of ail the remaining background papers·wa,J:intimated to the meeting.' 
The meeting desired 111',i the· folloy,ing background papers might be finalized and placed 'before lhe 
Commission in its next meeting for approval: · · ' : · ' • ' ' 

(i) 
(ii) ' 
(iii) 
(iv) 

" Parliamentary' Refoinis . , · 
. Standards in Public life and Reforms lri Administration 
Coristiti,lional Response to Good Gov.ernance and Macro 'Economic Management 

· ~egal'c"ontrol·of Moneiar; a·nd Fiscal· Policy · · · · · · • · · 
. . ' . ~ " . ,. . ' 

•' 
11. The me~ting was infor;,,i;'d 

0

thai the: draft or' the Paper on 'Bar,riers· td lnt;r-State;Tiade and 
Commerce' had been re9eived from Prof. -M.P. Singh only a day earlier. 'The meeting· desired .tharthis 
Paper might be referred to the Advisory Panei-concerneil foi consideration al the earliest. ' - - . 

12. The meeting wa's·•informed thal'-.lhe Paper on 'Fina~cial Relations amongst the Union and 
States was being prepared by Shri P.N. ·Mittal, a retir~d Member of tlie· Central Board of Direct Taxes· 
an6 the draft was likely to be received_ shortly. · · 

., . 
Item 6: . Revie;Y of the progress or' public in'teractive sessionslsemina,s bein~ orga~ii:ed 

by the National Law Sclicio'ls/Universities · · . ' ' . ". 
• • • • , • .,. J : , , • 1 -

' 13. The meeting was informed that the 
conducted as per-the following programme: , 

•· . ,, 'I. 

seminars had already been conducted/proposed t9 be 
~ .,, _.,, 

. ~l 

(i) 
(ii) 
(iii) 
(iv) 

West Bengal Nation;,I University of Juridical Sciences, Kolkatta on 7-8 July, 2001 
Mangalore University, Mangalore· on 30-31 'July: 2001 1 • . • 

NALSAR University, Hyderabad 25:26 Aug
1
ust;'2001: ., 

. Aligarh Muslim University, Aligarh 6-7 September, 2001--
•. I • • •• 

~ - . 

, The other Universities had again been ieqiiested to_ ·expedite the· semin·ars. The meeting .was, also 
informed that in addition to the N&tional Law Schools/ Universities identified earlier, Assam Ur.iversity, 
Silchar had also agieed to organize the ,seri1inar anq it ,vas p'roposed to pay ·the Comm:ssion's 
con_lribution (Rs. 40,000) to them for the! proposed: seminar. 'The meeting e,ndo·rsed the proposal. The 
meeting also .desired that the Secretarial •shouid follow· ur·. with :the North East Hill U_niversiy for 
organizatiQn · of the seminar and there would be no· objection if \here .were more than one semin.sr in 
the NE region-of the country. -

Item 7: Considerc,t~~fthe Cover Design for the Final Re'port· · 

./ : . ' ,· . . : . - . - . ' . -

14. The 'rrte<,ting discussed th<l Cover, Design for 'the ~irral. Report as 'prepared and sent by Shri 
C.R. Irani and desired to have some more designs, particularly in relation _to the colour combination as 
well as t)lifcontent and size of the font. · ' · ·_ -- · . ,' · · · ' . .,. - ' ' . 

/ I , 
lleni R: f;<,eview o!the prog/es~ in drafting of Volume I or'the Final Report 

,J~-~ 15. . . A draft compilation of ,volume· I of the Final Report was clrc~la;e~ ~( ihe ~eeting wit~ the 
request that sug\leslions, if_ any, may be made aftei _the Memt,ers went through ·the draft; so that the 
same r-:.uid be improved. · ' 
lt~,n: 9: Review of ihe Progress in drafting of Volume II of the Final Report· , ., , 

' 
. , ' ·, 

16. The meeting discussed· the format and JJroad coritints of V9lume If of t_he Final ·Report: The 
Hon'ble Chairperson suggested that a small chapter on 'Secularism' might oe added at an 'appropriate · 
place in the Report. The meeting agreed to the suggestion. · · 
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Item 10: Report of the Secretary about the respon.ses to the ··consultation l P~pers and 
Questionnaires, received so far from the Central/State Governments/Political 

' ' Parties, etc. 

17. . The report of llie Secretary on the · subject was taken on record. A summary or the 
suggestions and· responses to the Consultation Papers and· Questionnaires received up 10-17'" 
August, 2001, duly ledgerised, was circulated amongst the Members quring the meeting: . . 
Item 11: Review of the progress made in interaction with pronii_nent persons 

18. The meeting reviewed the progress made. The meeting deliberated upon- ihe desirability or 
. using a tape recorder · for "recording the interaction with the promineni' persons for facilitating' 
preparation of the record of discussions. There was no consensus on the issae. The meeting decided'· 
that the draft of summary of discussions prepared by the Secretariat should first be' sent to thri: . 
dignitary: concerned f9r his approval. After such approval of the draft, the same should be circulated· 
amongst the Members or the Commission ·and can be appropriately used for the purposes .or the 
Report. · · · · 

Item 12: Any other item; with tho pormissi_on of iiie Ch.air. 
.. 

19. With the permission of the Chair, a copy or the letter dated 61hAugust, 2001 received from 
Professor Iqbal A. Ansari, Secretary General ·or the Minorities Council, New Delhi forwarding there· 
with his note of the discussion of the interaction wilh the Commission. in the meeting held on -22"' July, • 
2001 was circulated, The meeting was of the view the note of discussion sent by Prof Ansari 
contained his version or the discussions. The meeting, however, decided that a reply !)light be sent'to 
Prof. Ansari acknowledging_ his letter and i~forming him that the Secretariat of the Commission had 
prepared ,their own record of the discussions for being placed before the Co_mmission. 

20. It was generally agreed that the next meetings of the Commission might be ·held from 6th to , 
12'" September and from 17th to 30'" September, 20.01. However, the Hon'ble Chairperson was 
authorized to fix the actual dates for the meetings after ascertaining the convenience of the members: 
The Chairperson stressed the importance of the presence and participation of all the Members at the 
future meetings, which were crucial to the quality of the Final Report. 

The meeting thereafter ended with a vote of thanks to the Chair. 

To 
All Members of the Commission 

.LISTOF PARTICIPANTS OF THE TENTH MEETING 

1. Hon'ble Justice Shrf M.N. Venkatachaliah (In Chair) 
2. Justice Shri .B.P. Jeevan Reddy (not present o·n 25th August) 
3. Justice Shri R.S. Sarkaria . · (not present on 25'" August) 

(RAGHBIR SING;~) ,' 
·- .,, :·:secretary L 

l,'. I, 
I t 

4. Justice Dr. Kottapalli Punnayya 
5. Shri PA Sangma (not prese~t on 241

" and 25th August) 
• (not present on 2:i"' and 24"' August) • 6. Shri Soli J. Sqrabjee 

7. Shri K. Parasaran 
. 8. Dr. Subhash C. Kashyap 

9. . Shri C.R. Irani 
10. ·Dr.Abid Hussain 
11. Smt. Sumitra G. Kulkarni 
12. Dr. Raghbir Singh, Secretary 

.. ' 

(not present on 23"' August) 
(not present on 25°' August) 
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(11) 

MfriiUTES OF THE ELEVENTH MEETING OF THE COMMISSION HELD ON 15:rn, 
17TH AND 18TH SEPTEMBER. 2001 (AS REVISED IN 12TH MEETING) 

ihe Eleventh, meeting of· the, ¢ommission. was· 'held in the Conference Room . of the 
Commission lh Vigyan Bhawan Annexe, at 10.30 a.m. on 15'", 17'" & 18'" September" 2001. Hon'ble 

· Justice Shri M.N. Venkatachaliah chaired the m'leting. The. list of participants is at Annexure . 
. ' . - t 

· 2. The Ho_n'ble Chairperson exte_nded a warm ,welcome to, the Members and requested the 
Secretary to take up the Agenda.· · ,:, , · . · , . ·, · · 

' ' • f - ' 

•Item 1. Confirmation of the Minutes of the Tentti Meeting of the Commission held from 
· 23'" to 25'" August 2001: 

. • .. : ' ' d°', lh • • 
3. The Minutes of the Tenth Meeting of the .Commission hele from 23' to 25 August 2001 were 
taken as 'read and confirmed. ' · -· 

', 

Item 2, Consid~ration of the following Consultation Papers ori Judiciary: 
;. 

(yiii) Superior Judiciary; , 
(ix) Financial Autonorny of the Indian Judiciary.' 

'. ' J 

4. The Meeting di~cussed the,se tw~ Consullatioh · Papers in detail. ; Dr. Subhash C. Kashyap 
desired to ,know as· to- whether, the concerned ·Advisory' Panel had· approved the Consultation Paperc. 
He alsp desired' to ·know as ·to: .yhet~er the Projects a_nd Finance Co,nmittee, y,hich had been 
constituted to consider all the Cons~lla\ion Papers bef9re their submission to, the Commission, had 
approved the Co~sultation Papers. The: Secretary informe,d the IT)eeting that the Consultation Papers 
had the approval of the .Advisory ~a~el. but in view of the time, constraint and th.e Papers be:ng in

. house prepara/ions, these had not been plad,d befonUhe' proje.cts and·, Finance Commi_ttee. The 
Hon'ble Chairperson decided that the Papers b_e ·placed,.befcire the ,Projeqts·and Finance Committee 

. in the first instance 'and _g_nly afte( its approval th~ Co_n;un~tion Pap~rs be placed before the 

Commission. / -- · , . , !· 
5. The C~tatior, Pape,s were, accordingly, _placed before \he P&F Committee immediately. 
The Papers as approved by· the P&F Committee on 18.9.2001 were· againi placed before the meeting 
of the Sqp,mfs~i~11- . , · '.· '~ ; · · _ ~ _., • , ': _ . 1 . ~ · 

9,/ Dr. Subh;sh .C. J<ashyap stat~d ,tha·t'~cwrdinb.t?}h~ ~;;li~r decisi;n of the Commission three. 
, .Jc.ompl~te a~~ i,ntegrated1C.onsultation ~apers;~·,er~ requiredt?l?e_;prepare,d;on the working or, , (i) The 
,.:::,_/ Execyt,ve, (11). The Legislature and (111) The.:Jud1c1ary but so far no such complete· and integrated 
• • Consultation Pape~ had been' prepared, ori:'~ny of -the three topics. Th~. two Consultation Papers 

· rel~ting to the Judici<jry .under consid~ration. of _t~e Commission· did not,: according, to the Member, 
~ive the complete ,picture, regarding t~e ,viqrking of. )he Judiciary. during th~' last 51 years .. If these 
papers were· reldased for eliciting public respo'nses It might invite criticism tliat the Commission had 
omitterl :0 consider the various other import~nt'aspect~ aboµt the working of \he judiciary. 

, ' ' . 1.' ~• •' , I ' I 

7. 'The Chairperson ·explained that Pr6f: N.R., ~ladhava ~tenon was requested to prepare a 
Paper on many other aspects relating Jo the workino,of the jq1diciary. This project .... vas to be under the 
guidance of Dr. Subhast, C. Kasl)yap :and Shri_ K. P~rasaran.

1 
In the very inatu_re of _thinQS, the, issues 

relating to- the apprnntments, transfer a,nd removal or Judges of the Supreme Court· and the High 
Courts, the ·f!nancial autonomy of the superior courts have their own distinct features and that at least. 
at the stage'of invoki~g a public debate, they need to be dealt with distinctly. 

0 

0 



.8. Dr. Subhash c.• Kashyap made lhe ·following suggestions aboul lhe judiciary for being laken 
up for discussion by the Commiss"ion at the appropriate lime: -. 

(i) 

(ii) 

(iii) 

(iv) 

(v) 
(vi) 
(vii) 

(viii) 

(ix) 
(x) 

(xi) 

(xii) 

(xiii) 
(xiv) 
(xv) 

(xvi) 
(xvii) 
(xviii) 

(xix) 
(xx) 
(xx,i) 

Intensive !raining and· orientation programmes should be organized for the 
Id •. 

members of the Judiciary al all levels al the lime of !heir entry. 
There should be refresher courses for upgradalion of training and orienlalion 
programmes, al regular interval,s during the service for judicial officers from the 
lowest to the highest courts. :: · . . . - . · , ' ·1 
Sirnilar training camps' rieed to· be organized' for the lawyers for .improving their i 
professional skills and responsibilities. _ · 
The"re should be regulation of fee.of the lawyers on the basis of thejr classification 
as categories, say A B, C, etc. ,, ' ' 

11 

Cash payment of professional fees lo lhe lawyers should be mape illegal: · 
Limits should be prescribed ·on adjournments·in co.urts. . .; 
The Judgments given by the Courts should nol be unduly lengthy. Plurality and : 
prolixiti of judgments should·,be di~courag~d. · ':0 

There should be only one judgment, whether unanimous or by a majority. There 
need not be any concurring or dissenting judgments. . , 
Wrillen arguments sh,£_uld be permilled and·encouraged., • 
The judges should not make laws or amend the Conslilution by interpreting the 
same, The function or working of the Constitution and applying its provisions· has, 
been entrusted to various functionaries such as. Speaker, Police and Magistrates,, 
in addition to the Judges. ·. · - - • , I 
There should not be any, summer or winier vacations for courts a,s these are• 
colonial legacies. . : 
A minimum of 220 days of wo'rking of the courts should t,e ensured in a calendar 
year. · 
Fixed lime schedules should be prescribed for clearing 'the arrears of cases. 
There should be lime bound disposal of the cases. · · · 
The age limit for retirement shouldc!le increased for the judges of High Court and, 
Supreme Court uniformly, -say 70 years or 75 years and simultaneously judges i 
should not be allowed to take up any paid appointments after their retirement. -i 
There should be increased use of alternative modes of resolution of.disputes. 
Lawyers should encourage out-of-court· selllenient of a is pules. 
There should be belier use of the latest technological devices ·in the· working or 
the courts. · 
The court procedures have lo be made more citizen friendly. ; 
The accountability to.people,-applies as much to the judiciary as lo \h_e legislators: '.J. 
Neither· the Parllamimt nor the Supreme Court is supreme under our Cohsliluticri, 
as the duties and. powers of each organ have been defined a'nd delimited' unde,!· 
the Conslilulion. In case of any doubt aboul !tie supremacy, ii has ·lo be vested 
in Parliament, which represents the wilt of the.people. · · ·., . i[ • I 

- \__ 
9. Sm!. Sumi!J:a G, Kulkarni also,made a suggestion for consideration-that cases involving 

, wo'men," children and. perso_ris or the weaker sections should be adjudicated by special' co'urts and 
should be decided within a period of six months. • 

10: . It was generally ag;eed. that air the issues pertaining to the working of the judiciary wou;d'be1 
• 

qiscussed while considering_ the praft final report. The .meeting' agreed. that in view of lh(/ •irriportancef\.. 
of the issues raised in the two Papers and ,the .need for eliciting public 'responses, iii would be1 -.......___. 
appropriate to release them for public debate. · Thereafter, the' meeting approved the two Papers in1 

principle, However, lhe requisite editorial mo'dificalions and formalling were authoriz.ed lo be carried'. 
out before lhe Chairperson finally approved ·these for being released· for public_ deba1e•'iand eliciting, 
public response. ;;,, , , - . · ,;' I . . 1 .' • 

ltem.3, R~vlcw of lhe pro_gress in the pr~paraiion of.other Background Papers·. 

11. The progress in drafting of the Background Papers was intimated to the ineeling. 
meeting deciaed that there shoulp not be apy furtrer delay in"finalis~tion of the remaining. Pa1pers. 

'' r 
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Item 4. Review· of th~. progress' of public interactive sessionsiseminars hei~g organized by 
the National law Schools/Universities. •, Q · · , · • 

- ~ ' , ' . ' . ' ' . ' '. 
12. The meeting,;,vas informed that 'the seminars/public interaclive sessions have already been 
conducted at six placlis an~ the programme at the following three places ~ad also been finalized: -

'' (i) 
(ii) 
(iii) 

Centre forPolitical Studies, Jawaharlal Nehru University; New Delhi (20:9.2001) 
Cenlral Law College, Salem (6-7 October 2001) ' 

· Guru Nanak Dey University, Amritsar (13-14_ Octob~r 2001) 

13. .It was decided t,tiat.all the Centrar IUniversities/Law Sct,ools may be asked to send the reports 
on the seminars to the· Cbmmission at,the earliest so as to emlhre the Commission to take, them into 
consideration at the time~of finalisation~its recomni!i'ndatioris. The meeting:considered the proposal 

c. received from the Dean, Faculty·of Law, Dr. B.R. Ambedkar University, Agra for organizing·a seminar 
at ·Aligarh. ·Since the Aligarh Muslim University had already conducted, a seminar at Aligarh; the 
meetingctecided that the Commission might not sponsor any further seminar at Alig''.l}\,. · 
. -. _;_, . ,, '; .. ' .~ 

0 

Item 5 & 6 , -~donsideration of ,d~olum~ I of the Final Repor:t!..,circulat~d) to Members 
~~~ing the Tenth,;~~g of the Commi~s~ held from 123.8.2001 to 25.,8.2~01' ;~ 

- ' . ('~ ' ' - , ' . t J !) 

(''·\~Review of the Pro r~ss in_d~ftin of Volume II of the Fi~at Re ·art'. · 

14. Items 5 & 6-weri taken up for consideralion toge er: A revised draft Volume !iQf,.ttie, Fina'! 
Report was circulated at the meeting. The meeting decided to nominate Shri K. P_ara~!iran)md :Dr. • 
Abid ~ussain as Members of the Editorial Committee to b~ chaired by Dr: S~bhash C. Kashyap. The 
drafting Committee was requested to meet at the earliest during the week to start its deliberations, 
Meeting also decided that a request may be sent to all_ theJ Members (fi'.c~arge to· send the drafts. of 
the respective portions of Volume II of the final Report by-2"d·October 200Ll · . . ·. ,-. 

' ' .. ( \ ' . ' . . ' ,', / ,, 
/ . Q ' \ . ..1 

Item 7. Re art of the Secreta about the res onses to the Consultatio -P.a ers and 
uestionnaires received so far from the Central/State 'Govern e ts/Political 

Parties, etc. ' 

·15. The report of the Secretary on the ·subject was taken on record. A summary t·f the 
suggestions and responses to the. Consultation Papers ·and Questionnaires· received upto 14.9.2001, 
duly ledgerised, was circulated amongst the Members at the meeting. , • j . · · ' 

. ·., 0 
·Item 8. Review of the progress made in interaction with prominent persons ... 
. ' ' ' ' . 

16. The m~eting ,wasinfurmed of the progress made in interaction with' prominjnt persons. It was 
also intimated tha~U1e summary of discussions sent by the Secretariat to Shri P.1£,),Narasirnha Rao 
and Shri I.K. Gujral. former Prime Ministers, had been received, duly approved1oY.%"1 and were 
circulated amol1gst the Memoers·at t~e meeting. . • , 

,/4m9. Consider;!ion of th~ payment of pro,f~·;sional fee to Shri P.M. Bakshi for drafting of
·,,..,/ Consultation Papers/Background Papers and for renaering · assistance 'in preparation of 

-·· certain parts of the draft Final .Report. , O . ·· , , 

Item 10. . Consideration of the payment of professional fee to Shri S.S., Sohoni and Prof. 
Aswini K. Ray for preparation of Background Papers on "Parliamentary Reforms". 

. : 

Item -f1. Consideration of payment of professional fee to Shri S.S.- Sohoni for preparation of 
a Paper on 1Se'cularism1

• ·' 

17. • The Meeting took. up items 9, .10 and., 11 together for consideration. After detaiied 
discussions, the meeting decide_iJj,lhat these matters be placed before the Projects ,and Finance 
Committee again for consideration· and decision. . ' :·;:: :,;_.( , .. 

. · :i : 

th 
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~ . . • . Department of Agriculture. & Cooperation regarding Inclusion of "Management of 
"'- . . disasters and emergencfos, natural. or man-made" in List Ill of the' Seventh 

, ,/ , • . Schedule to the Constitution of India. 

( 

0 

18. The meetjng took notice or lhe proposal. received from the Ministry or Agriculture and 
decided that it might be considered at lhe Orne of corisideration:of the draft final Report on the subject. 
Shri Sangma suggested that Shri Sh;uad Pawar, Memb~r.-or Parliament. who is: heading a body 
constituted 'by the Central Government on Disaster Management could be requested to give his 
valuable vi/)WS in the matter. The sugge@n was approved. 

. . ~ (} 
Item·~ 3, ~ny other item,.with the permlsslon(of the ChalrQ 

i) 
19. ',,. The Commission considered the communication dated 1,1.9.2001 received . from.· the 
Department of Legal ~flairs regarding proposal7of the Ford •Found~tion for a gran,t by i), of US$ 
1,50,000 to· the Commonwealth Human Rights Initiative, Ne';)',D@lhi, (CHRI) was bro,u!ihl to the notice 
of the. meeting ),q_r consJ!le!.jlion. The Commis.si_on felt. l~at Ille~ ma!ler ,under C0.)1S/deration was a 

'

r.op9s~I or a, (gl>lgn ltl<:>~"Govemll)e.ntal fo.undat1on lo a([ord finar,c,al .assistance t6"' another -Non• 
~ernmental organizatlifn, viz, ChtBl in the lalte~s endea11COrs to review the working or the 
8~stilution. The Commission wa.s of th<;rvi"3 that it would be inapprop@lt~,J9Jj the Commission to 
offer any .comments, on the proposal, t1ndec the Government o_f. India l;lad set up th~ present 
Comm. is.sioil to .do that work. The meeti~ ided that a reply might be (e'n,t lo )he Department of . 
legal /'l'.W,ccordingly. . .._..,...,. .. 

'~;;··.}··.,'lie rtleetlng was informed of the lelter-_dated 10.9,2001 from M/s·J.M. Jaina & Brothers, New 
Deih/; .off~ring their §ervices for printing, publishing and marketing of the Consultation Papers and 
Report ,of .the C,ommission.,.-,;he. meeting;con. sidered the. offer.and decided that no action need be 
taken as th;>, printing and ~ishing of the''Report. was to be decided by the. Government and the 

, Commi~sior .. ij; expected lo send the Report, generated t11rough Compute~s. to the Goernent at the 
appropnate,~l , , , . . . 

2;,:. !_ ~it~,mi0, Kulkarni d·~sired that ·copies of 'an the important reP.resentalions received 
from the organlzatlo~~tthe North,East should be sent to her. 

,, 
Th.e .rrieeting ended with a vote of thanks to the Chair. 

0 
I. ' (RAG!-lBIR-SINGH.) 

' : , ,Secretary 
Tele: 302 2079, 302 2080 

To·:·· .. •:. tJO 
Ali M~mbe;s otlhe C~mmlssion • 

.':':~ 
'.·"'\ 

LIST OF PARTICIPANTS OF THE ELEVENTH MEETING 

. . 
1, Hon'ble Justice S~M.N. Venkatachaliah. , (In Chair) . 
2. Justice Shri B.P. Jeevan Reddy (not present on 15"' September) 
3:· .Justice Shri R.S. Sarkaria .(not'present on any'da'y) . , . 
( . Ju;stice Dr. Kottapalli punnayya ' < . , , , ". , ·, , 

··,,, .. -, 
·,, 

.., 
'·' 

5. Shri P.A. Sangma (not present on 151" September) 
;5_ Shri_Soli J. Sorabjee ·• (not present on 151h & 181h.Septem,ber) · .. 
7. Sliri K. Parasaran , , , i · !. 
8. Dr. Subhash C. Kashyap (not present on 151h September) 

·. 9, , Sliri C.R. Irani - · ,.. (no\ present on any day) 
. 10. Abid Hussain ' • 
.11. Sint. Sumitra G. Kulkarni 
1'2. Dr. Raghbir Singh, Secretary 
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MINUTES OF THE TWELFTH·MEETING OF THE COMMISSION HELD ON 1ST 
,OCTOBER, 2001' 

' . 
0 

The Twelfth meeting 'or the Commission was held in the Conference Room of the Commission 
. in Vigyan.Bhawan Annexe, New Delhi at 10.30 a.m. on. 1st .October, 2001. Hon'ble.Justice Shri M,N. 

Venkatachaliah chaired the ·meeiing. The lisi of patiicipants is at ·f\nnexure_: . 

2. The Hor'ble G.hairpe'rsoQ extendi,d, a warm welcome to .,the , Members and; requested the 
, Secretary to tak~ up the Agenda. . • , · ,.!•; ·. · . ,• . • ,; ,. , •• 

Item 1. Confirmation of the Minutes of the Eleventh Meeting of the -Commission held on 15 , 

'3. 

1t'han~1a'h,sep~~r.nbe,r,.~QQ1;... · , #, < _ .... ~ · .. ··1. ' 

.~Dr. Subhash C, Kash yap s~ggested th@owing cha~ges ·in ihe Minute's: '· 

. (iii) 

(iv) 

, • : { , , • • '- • )' , • , r • , , \• , , 

In paragrap,h,? (page_2), the spelling of his na.me may b,e c9r,r~cted. . , •' , 
In paragraph 8 (i) (page ~). after. the word 'Judiciary', the words 'at all levels' may be 
added and the words 'intci'fudicial service: may be deleted., .. ; , , . 
In paragraph 8 ,(ii) (page :i), after, the word 'refreshet, the wo;d 'and' may be deleted and 
'words· 'courses 'tor' may, be added. In.· the same paragraph; after. the. words 'judicial 
officers; the words 'from the lowest toihe'tiighest courts' may be ~dded. : ' ' . 
In paragraph 8 (iv) (page 3)'. the word 'classifications' may be•-rep!ace9' l)y, \~e word 
'classification'. · 

(v) · IQ paragraph_ 8 (x) (page 3), the sentence should end.afler,,the word 'same'. In the same 
• ,· , ' I j • • ' • ' • ' ., ' 
"paragraph the word 'other appearing after ,the word :various' may be deleted. , , 

(vi)' . In paragrap~· 8 (x~i). (pag1;,Ai, th'~ wqrif 'limited: appeafing 'iri t~e ihiJd .line may be 
replaced by the word 'delimited': · · : 

_ (vii) In paragraph 18 (page 7), at the' end of the paragraph, ,the words 'The.suggestion was 
approved' may be added. · , . ., ' • · • " · ' 

4. Smt. Sumitr,a G. fSulk,a[~i pojnted o~i that i,~ lh/l l~s! m~~ting, sh,e, r!lq ;de~iriid ,th~I cop!~s of all 
the important representations received from the organizations in the North-East should 'be seni to her. 
This had not been reflected in the minutes. The Hon'ble Chairperson desired that immediate action be 
iaken"io s~nd 't!ie 2~of re//r~_sentati~~s ·10 .. _Smt., Kui~arni alo.~$ w)th·, ~ tirief PflrporJ ,1f /he 
~epresentat1on_s. , ,.,,,- .. . . . , . , , , , ,1, - . , • • .. , . • ,, 

("'/ ' ' 

5. The meeting agreed to the modifications of the minutes as suggested by Dr. Kashyap and ' 
Smt Kulkarni in the preceding paragraphs., · 

' ·/ . ~-, 
' ,. • ' • - • ' , • , I -~ - • • • ' • ' • ' I • , 

It . . Consideration of the issue relating to the entitlement 'of the ·pers.ons of foreign origin 
rlie hold high offices ';n the'country. · . ... · ,,- . ' ' . . ,.,, , ·,·.,' . '_' ., : .. 
h th , . ' . ' i, • ' ' • ,_ I 11 • ; I ,-:, '- , • '. • 

e . , .,... . .. 
'•e was discussed in the meeting'but the discu~sion'reiriined int:onclusive'., -., 

' •. 'd ,. '<>f the progress m_ the preparation of the Consultation Papers an 
,ndPapers •l,f1.• i·.· ·' ,,.·:· . . r1i;, , " .... r.,t:i' .'-··•1,. 

i: regarding the preparation •"or the C~ns'~ltation Papers and I' Background Pap~r~ 
;he' ·Secretary to 'trie Memtiers'.''11' was :intiina_ted Iha( a 'Background 'Paper on. the 

/

1ega/ding Working of ~u,di9!ary' 'was 'b1in~ pr_e~_ared by' P/ore~s?r N;R. Ma~hava 
.r. on parliamentary Reforms' was entrusted to Shn S.S. Schon<, who had been 
! into consideration the m·aterial available on the subject in the Commission. The 
ihat Shri Sohoni had been requested to prepare a comprehensive Background Paper 
~I for preparation of draft final report on the topic. 

f 
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I. 

. ' ' 

I A.</ 
. I -
~ '' ... 

. Dr. Subhash C. Kashyap desired that some time limit should be fixed by which all the ,Papers 
.,ould be·av~iiableto_the C_ommission,so that the Commission-could adhere to its time:si:hedule. 

9. -□r. Abid Hussain informed that ,the four.Papers relati~g to the area; under·his Ad~isofy Panel :: 
were in· advanced stage·or finalisation and he also had the benefit or discussion :or the drans with _the 
Hon'ble Chairperson, who had made some .very valuable suggestions. He stated that _he would• be 
able to, submit _thfd(aft,fapers .t~ .th,e_ c.~'11mi~~i9~ by20": O,9\o~,er,_2001-:. _ _- · /:,. _; .'i ·:, _ .. ". ,· •. 

10. The ime~;ing also. dis~ussed' i/h~: ~·ie~~;;ui·n ,icir:·~ Paper on . North 0 East.. Shri Sangma 
explained that'he had been working cin'the Paper and hoped to submit the same to .the Commission 
by Blh October, 2001. . . . • . 

• '·•' ' rf • ".() ;'••· •,, 
•,,(: • : ·•. , • • •', , • . I f , • ',:.. I J, ~ , ,, , : I. 

Conslileratloi{cif revised ·draft Volume'! 'of the Fi~al Report;''clrculateii:tci"Members 
du.ring the Eleveiltll'Miultliigioftlie Commission: ',,:·. ,,,., •\ .. :_,·,:i ; , ,, ' ;• , . ' 

ltem4' 

• •\ .. - ·, •' • •, , • ••• • 01 '•, • • 

1-1. - · The meetiiig-was inrorined tliat'the··Eclitorial.Coin}nittee h:ad met of20_~:September, 2001 ~nd 
finalized the ·procedure and methodology io be rollowed for editing the Heporfor.•ttiei,Commission!.,As 
per the procedure 'finallzed-liylt~ii" said;Gomniiitee::ihe' drart· ChiiP.t~r; as finaljzed·by, thii! Meriib'ers:·in-. . " • - - , . . . • ,1,...,... . . ',, " •, ..,. . ·- ... ; ' ' 
Charge, would first be placed _berore th~ Commissio11·ror. approval ·and_ only thereaner,.these would be 

. sen~to ~e E~itori~I Co".,1".,1[tteE:_l?.r,e~!iD:- ~I~_-. _ 15·,,, 'li:/ _ ·_ . '.'. ;/: :) :· ... _;,:\:': :. ('~\ ,, , 
12. The' me·eting, however, ,discussed whether Volume I of the Final .Report and the lntro_ductory 

, ·, ·- , 1,,.. .. , ,, •, ... _,1,··,--- 1~. r· .. · . .;-•:-p,., ·, • ..,::~, , ··,;.,r·,~- , _ .....,,,. 
Chapter in 'Volume II (both. or wh1cli are' not expected:·to contain .any- definitive· recommendations) 
should be' taken up by the Edito'iiah;oi'nmiltee tie/oie'\lie 'Cominissi6n'

0

cciula'corisicier 'theni:1'11 was 
• , • ' • • ,• I t, . • . • ' ~ I •_•j-1 ' ' ' • '• ' ' ' • ;•' <" :~,. ' ' agreed that ,Volume· 1 (except :the·: summary:.or• recommenaations;•wnich ·would · be prepared arter 

finalisation or Volume ll)'and ihe introili:ictory pa'r'(o[,1Vaiumi/ll'snoulcl•tie'/ilacecf;berore the Editorial 
· Committee, :-as' .they did 'ncit·£ontain'''any 'v'iews/·:.r~commehdatibns 'o/:-tne •: <{om mission; Arter 'the 
Editorial Commiitee'edits· these 'pa~s'o/'llie.Volum~s;:ine'y coilid be.'placed',before 'ihe\~ommission for 

-.•final aPPr6V81/adbPliciri:,'~· \:. ··: ~ ,1:· ,.,.:•i: )l:' :i~:··, ·-:/;; J.~ ~·.[·\;] .·:.:. ~ ·::· 1~C:lt·-.. ,r; .. '/ 1, 

- • · . 1 ' l. . . . 1:,i~,_t:1,,,•il~· · 

'13, ·'' :,The! resl-~I ttie·'boril~n~-,~r:vaiuln/:invii.''coi\s~lidated ;iist"of f~~or1ime;~il~~si ari
0

d the 
' ._ - ,... ·• - . • • - . l - , . .,. ' • - • ,, .• ,. ' ,, ,. . -• ' , .. ,, <I • , ,-. _. ' -· . 

· contents ·or Volume 111· (except7lhe 'introductory part)'should first' cbme~up.berore the"Commission ro~ 
·'full discussion iin'd tti'ereafter b'e p'a'sseci'o'n"to the Editorial'Coininiitee: :, ': ·', '''.<' ,~ '· : " ': ' 

I •
1 

, ' • • • ·, ('...t~';,J. • !' •1, •jh(\: ,., • ._:•, 

?1'4'. '()':•1tW8S·~eCi~ed'8Ccqrdi~g~''.<1:"' \_· ; ,. : t, k ••1~ ':"!; ,i 1:
1 

.;_·•·.,-~ _ • .., 

• I. ', ,, . , ·~J ,,...,, _-.,:,,,,.',,! 1-1/·f\-:·-;; 
. 1 • ' - ,, ,, 

·f• .. _t.\.;.:h ,,., .. ,;,,,.J.:.~:.t'.,,·.:--1-,.'-,-'.,,,/_'.'..'1/·.-.r-J,1 ~:,\ ",~1-•:!,;.-~••·1t,.1l:•,'.·.-·r;· ~ . 
. !!e,n_i_f \. --~~V'.?~;onh! ~{~~,r~~~;!n:1.r~~,1~,?'.9},:'~)ufi/,~.l!r<iP~~l,i_~~I ~~po_rt., ·,; . ':/•1· ,, ,,, · .. : 
· 1 s: ·; _r. . .-~•th~!:rii~~iifl~ /~~ff~~~~~a;~:-· ~~~!iO~d, l~~li~·r .~,tt~ .. t_ :~-~r•rp~9~9~d~fr~.-1-:})~~t_i!rt~d :: in·:. ttJ~1 .·hf~~,~~i~g ,· 
para'graph,m·ay. also be'followei:J in respect' or 'such' portions 'or Volume' 11· or thEN;ihal Report,' whidi do . 
'not c9ntain '.a'ny viey,,s/reccimmendaUons' or_ the ~omniission,: such as i~troducliclQ, areas or'co~cern 
etc,,· _,·. · '. .. ,_ .. · -.i. .. 

.... :~ tf,'!; · 'i·.1; L'1•·.· ,.,,.;:•.: ~- ~ '· r i ,',,_! -- : .. :.:-,:h'~rrr ·11{ .. •• - _, ,,.d ~-'-

16. : . The ~~~_ting ~1~(1 _discussed: th~\u~~tion oi hn~iifJli6~- of~liridus ~h'apte;s1t1~1Jn\e ' 
, II or~the Final'Report;lt.,was agreed tliat there.was:a~- urg·ent need for all the M ers 

-''\' f •. ·1•co~cern'ed
0

Jci:s1{inn1t!t~e '~r~ii"inapters'·'d6ncer~ing Jhern~to;.the Commission at the ·. · 
The>'-Secreta'riat, or ttie. Commission ha's tieeri askecl>tcffollow-up and·coordinate 

: . con~e'rre'<;1 M~ri:ibersJn_ilii.~_reg~~d,.: ,,. , .. _:,-_, :, ,..,, '•,. l·,:,i, 
·',• .. · ·; ,-:::::~:,'.:,:,:,~::~~:: ,Ji,-~,; .... ~,:1~~--,··· -~:-~::~;:.• .. i ,::1;c,>1. HI 1,; " 

ltem:6 , · _ ~?r othe~ i~".ms, ~ith _th,e,_~et~/ssion of lhe~h~ir:' ' ,; ;c,4, .. -,, :,u: , _ 
' • ' ! • - ,, .r ·;:.~ I . - : ';. ' I ' • 1: • 

11,._ ·, Wjt~_tt,e·appro~af or the ,Hon'ble,.Chairperson; the: Main Report;(Volume --1).or the· Ad 
Pan~I, •iD '.'.R'ec§~tralisa,\io.ri'arff De~oiuila~:'(p[bpai(c{ by;~ii'ri;t'.!c:: Ja'/ri: Chairpe~on "or the Adv 

_ PM~I) ,vi~s· '(!fC~!~f~~- tc(t~,~ M.~niJ!,ers ,9(1,~e· S?!l'll)i{~io.~:.roQ:.<iiside[~tiof, Thfl)leetlng app~ec, 
t~,eiwork, d9ne. by,Jhe,Adv,..,ory_.panei . .,l_l' ll(as, ag\e.ed that the Member,,n'.Charge. (Shri P..A:' San 

; ~::it':~:,, ,.-:;'.;i.:,:~ \)':::~ ?~t:L;· F:~,::i.~;\' ::\. :~;,~i-t>i(.;/~:. -~!;.;,;, ; , · ·. .. -_ .. -~-
• .• ; .... '- 1 ,. ,I ,::'."j,••··:l'.\ISIA:'..:.,·,1·'-:·1,\i:-' ,,1;•rt•1 

j_ ., ... . :~ . ' . 
l> 

I 



I 
' ,. ' • ~ ., • ' • ., : J ' t ; •• ~ •• ' • • • 

and the'·commissi~i, would consider all.ihe ,ma1ei~1 and suggesli~ns· made in•lhe .said Report while 
finalizingihe reco~mendations/Repart'on 'th~ topic. . ;, . ., .,, . :_, ! ·•i' 

To 

i , , :•. 1 • ... ~ .. , • r 

The meeliQg ended with a-'(Ole,of thanks lo the:Chair. · / ·: •: · , 
,- • I i' • ' {• •" ·• ;L · ' ' ' .. 

,• '· ·(RAGHBIR SINGH)· 
• , - l 

· .. • . , ' ; Secretary 
Tele:.302 2079, 302 2080 

.. ' ' 
• I ·j', 

LIST OF PARTICIPANTS OF THE TWELFTH MEETING• ' . 11•• 

. " ',' ,_! 

1. Hon'ble Juslice Shri M.N. Venkatachaliah (In Chair) : 
, 2. Justice ShriB.P. Jeevan Reddy. 

3. Juslice Shri R.S. Sarkaria: ·, , ... , · . 
4. Justice Dr. Kottapalli Punnayya 
5. Shri P.A. Sangma ·· ,, .. 
6. Shri Soli J. Sorabjee. · •• 
7 ... Dr, Subhash C. Kash yap . · i:: · 
8. Dr. Abip Hussain" ,. ,, ,: 
9. Smt. Sumi.Ira G. Kulkarni , . , . '' 

. 10. Dr. Raghbir Singh, Secretary . • , · 

,! •• •• • I 

j ,(U.;.;L1:: ) 
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Mi'NUTES OF THE.THIRTEENTH MEETING OF THE·COMMISSION HELD FROM 
. 247H NOVEMBER, 2001 TO 29~H NOVEMBER, 2001 : . -

• ' \ ,> • , , I• , t •f' I' • 'e • 

. . : • • 1. . / , , I 1 •• , I. :,: 

The Thirteenth ''meelin'g or the- Commission was· hoid in the Conference· Roorri of lhe 
Commission in Vigyan.Bhawan Annexe, New Delhi from 2411

' November, 2001·10'.·291
h Nov~mtier;'• 

2001. Hon'ble Justice Shri M.No--Venkatachaliah cl1aired lhe meeting. The lisl of participanls is. al . 
Annexure. . .,•.'. r. · · , .;•·. r• : ~- • ,. ,. }··:· t '!' t· · 1 f • ; · ·i • -

• I,• ', / •• I 1>} t' , ,, I• ,_ [.tJ
0 

•:: • ,,t ';';\ :.~-

2, : The,. Hon'ble ,Chairperson' extended· ;ii ,v11rn1. welcome" to' the'.· Members•'aricf'requesled lh~ 
1 

Secretarytota~'l.1'·1.heAge~da:_•-, •. .. .',. _ .• -:' ,; .·, ,. ,_,; __ ,-_.-, ,_:_·., ....... · .. , :. 

Item;. / ~o~~irmatio~ ~r llie. Minu;~s of the::T:elrth Me~ting;of th~ cb,,'.imission h·e;d: ~;; •::. 
,.,✓ .~ · . 1 s1 "OC:tober 2001 · ' , · . ' : · . , :', 1 : • i .' ' '•' . 1 • -· ' , • " • ', ·., •' 

_.,,,,. ' ,,,.,,,
1
,. ,·, :,l , l • 

• ,.,,.✓ •·. t • ' • ' ' 
~ • ' · SI ' • ' ., 

/3. The Minutes of the Twelfth Meeting or the Commission held on ,1. October 2001 were taken 
11s rn11d and confirmed. · · • · 

:,.;,,~•i/ ., ,. , ,"',,.._•: 1, . t! ;i,. , I:, ', ' 

· llem 2 Consideration of the· Consultation Paper on "E,;.,powering:'A"nd 'Strengtttenirig 
Of Panchayati Raj Institutions/ Autonomo·us Dis'tricfcouncilsl Traditional-Tribal 
Governing ln~_titutions In The,North-East India:''' ,: · · - ' ··· , ' · · · ', 

,,,•\' '.·, .i.-c.,l/.1- i..l 'i•I ,·,,,'• n, ;:,·, ., ''' ·;j·i
1 

4. The ,;,eeling w~s informed Iha! after the Advisory i:'anel ~ad approved• l~e Paper, the Projects 
11nd Fin~~ce Commitlee also approved !his Pilper by -circulalion. The Hon'ble Chairperson 
_emphasized the impo'rtance of this Paper. After discussing the Paper,.lhe meeling approved the same 
and aulhori_sed its release to the public for eliciling response .ard· e,voking debate thereon. However, 

1515 ., . 
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the requisite editorial modifications and ·forn1alling were authorized lo be carried out before'i~~release. 
In• view:of .\he. nature'of·the subject,· il'was •agreed ·lhat'lhe Consultation ·Papei'should 'tie''senl"lo the' 
targeted group of.persons having special knowledge• of ttfe' 'No'rtli-Ea"st•so'·that· the'Com'missio•n:is 
tienefitted by the response in this crucial ar.ea. In view of the ·limited time available _with \he 
Commission, it was also decided that a draft report on _tho sutiject ll)ight•be-prepared by ·the Member
in-Charge simultaneously withciul wailing for the responses. The responses received in the meanwhile 
could b~ suitably incorporated in the report later before its.final adoplion.bylhe Commission. 

Item 3 · •, !. Review of the progress in the-preparation of the C_qnsullation Papers.and Background 
\ .- _ .... ·. Papers · · 

• •· il •· -{ 
'- •'.·I •• ~:. ,.,,, ,'J H ' 

5. The Secretary: explained ·t~e status of ·preparalio~ ·or the various C9nsultaiio~ Papers· and_· 
Background Papers. It w_as intimated_ that Professor N.R. _Madhava Menon was preparing· a 
Background Paper on 'The Need for Systemic and Procedural Reforms in The Judiciary'., Shri K. 
Parasaran and Dr.' Subh'ash C. Kashyap are in•:harge of the·topic. The Paper was likely to be·:rinalizect:;'' 
by him shortly; , . ' 

6. The. Paper on 'Pa;li_ahieritary't,Reforms•·. prepared. oy. Sh;;' 'S.S! ·sohoni, which also,•·conlained ,, 
some suggestions, was circulated to·the-Members.. · ' .. , 

. , 1 -., . fl 1;, ~ " -. '. : , , . ''' 
Item 6 · To consider tho.re·commondations of the Editorial-Committee· contained in-the 

minutes .of its third meeilng hel~ ori the 20 th November 2001 .. '· · · ! ,i - ·. :''' ,, .. '· 
, . . - . _ , ·•.1;·•·.:.'!:!'',.'.1";l.,•,~..,.'r;1,,1•,-· ;· 

7. This item was. taken :up before item 4. The minutes of the third meeting>of·-the· Editorial 
Committee were circulated, • In. ·u1e · aforesaid minutes, ·the ·commillee- mentioned- that' it•1viould' ·be 
possible for it to discharge its -responsibilities ·only If the Members ·could·'fi,1alise. drafts 'of ·111eir 'run• Ii 
chapters (not piecemeal. portions) :at their level· and .ihe Commission could 'consider; ~iscuss and 
.ipprove al.I the chapters latest by the _first week of bece(llber, 2001. The'C~i'nmitl~e:had ~lso·de~red 
that the time, schedule should be placed befo're the Commission."·'The aforesaid :views'-of the 
Committee were discussed· and generally agreed.to by the Commission. However,· ii was decided that 
the draft chapters should be finalized by the Commission ,by middle of December, 2001 ,so that the 
same could be transmitted _to the Editorial <;:omniittee. The Ho~'ble Chakperson was re~uested lo 
write to the Members consemed to send, the Draft Final Report on the Chapter{fopics -entrusted to,. 
them by 1 o'" December, 2001 so that it could IJe taken ,up by Uie Commission in the riext meeting 
prop(!sed:to be ~e1ct,fro[fl;1lL□ece!)1~':r,:200Hipwards'.' :J::·:: !-1• ,::,., -.;:, i: ·, ·· _- i r: · ' 

- • \ :,:',!.-, ·,':+:,;.· ·, ~.~\,f{J~{ .. , v' C ,' · ,' . :· ~ ,-~u .·,, , /._ •" 
8. The. memb:ers agreed that. the ·Editorial Committee would be at'liberty to make an appropriate 

·· formulalio'ri in -respect' of. each recommendation and also mak~ additional recommenpalion(s), which 1 

migh\- b~ n~c!lssa~
1
)n' f_urtherance e>f_ nia_in,.r~c9m_[11enda\ior(~): , The Edita.rial .Col)lm,ittee was i, 

autliorized.~ccordingly: · •·. . , ., ¢•·· _ •• , .. , ., ,,·· .. .,,,, .; .... ', ·. ·:·I: 
, -~- · ·, --· r:. ·· - _.-.,. ;,., :.'1r•-; - •'. !:. ___ , -~ .- ·, _,;:,I(".· .,, -1 

9, Re(jarding the suggeslion'of. the·Edilorial Commillee that Members should finalise draft_of the· 1 

full chapters, the meeting noted that some of the chapters of Volume II of the Fin·a1' Report 'bomprised ' 
of (llany _topics, a~d per)~i~ed,.to _differe.n\'Men,be[S, I\ was, ·therefor.e,.necessaly"to· segregate the : 
topics that ·could lie discussed 'together, In Chapter 2 relating to 'Effectuatjon of F.uriilil,.mental Rights, 
Directive Principles and Fundamental Duties', topics 1 (Vision of Socio-eco_riomic ch~tb[Ough the • 
Con~lil~~o_n),an~ 3, (D_irectjve F,'.rinciP,les ?(1~tat~ 1Po_lic~ _arn!.-P.ac<1 of, So_ci0-.Economi':'·C_ha9,iletcouId· ·,. 
be, discussed together; topics 2 (Fundamental Rights), 4 (Fundamental Dut1es):and 5 (Lite.racy) GQ_uld !1 
be_ discussed·togethef and topic 6 (Employment antl Soci~I Security) could be dis.cussed ~bparate1N._• 
This was approved,. . , ·, · , . , • · - • " ., · ... ' c ,, , • , , , ·· · · 

J, •• ' • ~ -- ' - ~ • ' -- • \ •• ,. ', • • - • 

Item 4 Consideration of ·tho iopics of. Volume II of"lhe Final Report as indicated iff 
l~•··,~ . . APPCr1cfj)(,_1~'-y;. __ .,,'..a1 ,,i:- :'. id:.~' 1r ·.;.'.Ii--:_'._._' :._•· .' 

.. h' : •,' t; · ;.,~ ',;di\);~ .... , 'i~ ·~-h--,,::: ,;:~;,;,. (; ,~,• I :·· _. .' 1 -~ ;-' ;' · :·:1:::',:' 

10. . The meeting decided to take-up fo(•discussion ·Chapter 4 relating to 'tegislaUve Institutions, 
as the draft report and Papers.on all the three,topid under-this Chapter were·available for discussion. 

1 •. J_·1 , ~1, \r_h· -. . - i. 
' ' • ••• .• ' ~•, .• .• • ~ • - I• 

,f '_J , ) '., \ •, ,.! ;l." 

••-: •I '\'"l 
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. I 

Parliamen!And State Le11islatures At Work (Chapter 4, Section 1j 
·,", ' ~ . I•, ·, 

11. The meeting discussed the recommendations.,contained- !n the . paper on 'Parliamentary • 
Reforms' prepared by Shri S.S. Sohoni; which was circulated. After deliberations, it was decided that 

· the recommendations contained in the write-up .tilled'"Working of Parliament and Need for Reforms" 
prepared by Dr. Kashyap may be taken as lhe"recommendalions of· the Commiss1on and the same 
may be transmitted lo the Editorial ·committee for pre'paration or the Final Report. The 
recommendations approved by the Commission in,lhis:regard·are as under: ·· -

. I ·. 

fARLIAMENT AND STATE LEGISLATURES AT, WORK 
.i 

For Parliament, it is of the utmost imp'ortahc~ constantly- to review and refurbish its 
struclural-funclional requirements and from lime to lime to consider renewing- and reforming 
the entire ga~ul qi its operational prd~edures to guard against putrefaction and·decay. / 

2. The overriding guiding norin- and •purpose or all. parliam~ntary ref~rms should be to 
make both Government and Parliament more relevant to meet .the challenges of the times 

, a_nd the changing national' needs in the.conlexl'of the objective oMaster economic growth. . . . 
3. . , Some serious thinklng is called ior in the maiter or reforming the budget procedure in 
Parliament and bringing ii closer lo the needs and constraints of the new situation. ,, 

4. It would; therefore, be wise lo reduce to the barest minimum the· number of days on 
which voting by division is considered imminent. .Also, the Jime may be fixed by agreement 
and announced in_ advance with appropriaie whips.issued and·atlendance-ensun7d otherwise. 

5. Nodal. Standing, Committee. on Economy: II ,may be advisable to have a nodal 
Standing Committee ·on national economy with specific subject-oriented study groups aided 
by experts and concerned with·economic P?lii:y formulation and implementation. 
:.1 I , • ' • • • • , ' ' 

.. • 6. In its own long-term interest, Parliament as 'an institution qannot ·afford to place itself 

I, 

beyond all scrutiny by anyone. There is every need for a parliamentary O~budsman. · 

7,. · Deliberate and . concerted efforts are needed also ,at• the. professional level.-to rebuiid_,, 
Parliament's image as the .supreme_ institution of the people. ... '. · • 

_. I' , ,t, i 

8. To give a _ faithful and complete picture of what- actually happens in the Houses· of 
. Parliament, it is necessary to telecast nationally all important debates l,ive. 

9. .Improving_ therqua/ily of Members:. II is the primary. duly of every Member-irrespec~,e - '-· . 
, or his paf1¥~1)iations to maintain and.project a good image of Parlia_inenl by his ow!1 conduct 
both insider<1nd outside the Hoy·ses. Membe\S• of important•.parliamenta!'Y committee5 need to 
lay dowl)1i strict code of conduct-fer themselves, never to ask·the- senior •Goverriment oificers 
appearing before the Committee for personal favours, avoid Committee tours unless really .. 
necessary and never accept any gifts, dinners,, free transport,,five star !)ospitality and the like 
wh~le on.tours. .. · ,. , 1 .i ..• : , · i -i, · ', 

, , ' , . ~' '' • <' j : 1" , { ' • ' I ' 

10. Institutionalized , arrangements a(e necessary • to . provide I th_e rr1uch , needed 
P!Ofessiorial traiQing and orientation to every newly, el~cted · Member. irresp~ctive of his 
ideological or party affiliations. Ti)e curriculum ~hould include, among 9th.er things, adequate 
knowledge of the political system, the Constitution, the 8ules or Procedure- and Conduct of 
3usiness, the _pracUces and pre~edents, mechanisms and modaliti~s of,,the _working of.•the 
Houses and the .f'arl[a.mentary Co.mmiltee~. the do's and don'ts1, for. Members; ·the· rules. or 
parliamentary etiquette ~nd the like.· , The -empha_sis should ;be':on ihe 'pr_actical know-how, the 
technicalities and the operational realities and the concrete situations ·and r\ot the rule book. 

'. 
' . • I 
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' ., 

'· I' 
' 

,•,l ·,· 

11. · There is need.to drastically. ·slash;:parliamentary ,spending under,various:heads. ··Even' •· 
if the resultant economy in the context of the ovemll natio_nal budget may not seem very large, 
the psychological impact is bound to be massive: · ; · · t ( ' . 

. . 
' 

12. A strict limit needs.lo be·placcd on the nµmber of Ministers and equivalent.posts both 
al the Union level and in the_ Slates ·· · 

13. Instead Of depending almost entirely ·on published doclimenls - ·which· are almost 
alway~ outdated and - other ·official sources, Parliament must build its .awn independent 
national information· reservoir· with·~ ·network ,of'.feeding and retrieval points. Even if no other 
parliamentary reform was brought about, the singl~ step of developing. an infrastructure or 
informati9n support system in Parlia_menl would have been prcifound,effect on revitalizing and 

· lransfortning.lheinstilution_of Parliament. • '.~ · ·· ' '· :· ." ·: ·. . 
. . ' •. ·.• \' ··'· .' . ' "' ' . . 

\ 14. A_n .,essentiaV·prerequisile.lfor any ;such ·assis_tance belng .available· in -·satisfactory · 
•, measure would be the presence of hig~ly qualified . and competent" start in- the Library, 
• Research and Reference Services-of the Secrelariats'cif Parliament. ·-.:_ · 

", '[ 

, •' -
15. Planning Legislation and improving its Qual/ty: There is·need: for a dynamic - not 
mechanical. - approach to legislallve engineering and systematic programmic of laVfS which 
may be proposed for,enactmenl over;a peri~d of time. T_his can be do_ne-by: 

'·,• '·. r . 

(i) •. .· ~~e~~i~~r; t~e _ru~~tio~s .~'. ~e- ~arli~~~n'.ary and ~ega'. Affai,s ~.ommittee, or ,l 

(ii) • , making·grealer-use of the Law Commission;·.• 
(iii) • · . setting . up a -new Legislation Commillee of ·parliament- to oversee and· 

coordinate leglslallve planning; a.nd · 
referring all Bills lo the ne'l,'.IY -set-up DepartmentaliSlanding Committees for 

. , ,. ; · cohsideration- and scrutiny; consulting · concerned , interest groups • and . 
finalization . of •:the second· reading. stage 'ill th·e relaxed • atmosphere or. 
Committees aided _by experts thereby reducing the burden of the_ Hpu_se without• 
impinging_ on any. of _its' rights and ·improving the quality of drafting,·and content· 
of legislation. · , 

16.. ; · Setting up- a· Constitution Committee: The proposed involvement• of Parliament 
and a· priori scrutiny can be achi_eved through the device_ of ·a Constitution Committee· of 
P_arliamenl which inay be ccinslltuled by resolution or ,otherwise as a slanaing joint.Committee 

• of. the two Houses:· The members 'of the ·Committee .. may be elected by_ the respecti,e 
Hot.ises. · _,: · :-- •· , •1 · • 

' 
· 17. -·Also, wher~;an en,iclment is placed beyond -'the power :_or; dicial review by bei~g 

. Conslilutioil Coinmillee may perform this function as well . · ·· · .. ·, · · 

•" 

included under the Ninth·,Schedule, il may. be desirable· for•Parliamen 1 · lfjito provide an 
. alternative forum and· r_emedy.-by_ way ·.of review; etc; to any aggriev~d ·•citizen .. ~-e propos~d 

' • • • • I • .-,, ,• _. ~ ~• '' • • • ., • ' ' ' • ,• / ,' ~ •, • • • ' ' • ' •: •· 1 

18. '. · ;, ·Departm(!nt Comm(ttees. and "Improving Accountability: . The selti~g up cir lh~7 
subject based Standing Comrillllees _has been the most historic aevelopmenl in recent.years . 

•·in lhe•aiea of parliamentary reforms:, Seven·Ieiin; however, is perhaps too many. Although it , 
. ·may not·be easy·to reduce tht:1 number now; ii is• strongly felt mat 7 to '.1Q·s'ucti Com!l'ittees °"-~ 

would be enough and in fact might prove more effective:than the 17. Also, ii is importanl·from · ·,._ 
. ·,the arigle,of reducing-the overail costs ani.fneed fo{ economy. - . · · · · , , · , · • : ,1 • 

_ ~• , • , • r •• 1 ·, I :1 i ,, '.; ,._ ' r_ • • • 

19.. , · · :11- is ,reasonablyewell 'established that pa;liamentary scrutiny, over ·public finance is· at 
P(~senl 'liladequate·.and, patchy' .:,nd there· is: need •for ~implifyiilg presentati_bn of the budget 
and strengthening executive control and parliamentary scrutiny of expenaiture." · 

' '. , • I' ~' _ 1 '1 j"• ' ._ 1 , : '• •I • , :: , ' > '• 

20. Working away .from th_e glare of publicity, in a· truly corporate s~nse, _free from, the 
normal partisan spirit.. that often characterizes the . debates . in the House, the' new 
parliarrienlary · committees could play an important, . substantial arid userut role. These ,. 
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Committees could provide a polenl mechanism for a meaningful multilaterJI dialogue between 
the Government and the Members of Parliament enabling a proper appreciation of each 
other's views, reasonable accommodation of varying viewpoints and harmonization of • 
conflicting interests. In the ultimate analysis, such parliamentary committees alone can 
ensure that we are making the best use of parliamentary system of Government. 

· 21. Since the· functions of every Ministry and Department are covered by the 
Departmental Standing Committees and also in view of the p'roposed , new Constit_ution 
Committee~. Legislation Committee and the Committee on National Economy, it does not 
seem at all necessary to continue the· existing Committees on :Estimates, Public Accounts, 
Public Undertakings and Subordinate Legislation. Their functions should also be most 

• appropriately handled by the Departmental St~nding Committees. -' :fhis would rationalize the 
new Parliamentary Committee ·structure; .streamline the functions · o,f each individual 
committee, · prevent overlapping and duplication of roles and , ~bove all · lead· to greater 
economy of expenditure under th~ head of Parliament ancl 'various Ministries of the 
Government. 

· 22. The role of the Committee· staff is vital. It should constantly and concurrently monitor 
the working_ of the concerned Ministries. The professional staff member should have the 

· necessary competence in his Committee's, subject area. He has to scientifically feed the 
committee with all the relevant information and data. To avoid diffusion of responsibility, there 
should be just cine competent professional staff with on~ secretarial support in each 
Committee. · 

23. Parliamentary Control Over Borrowing: For, public borro~g·is a charge on the 
future generations and must be duly controlled. Beyond certain prescribed limits, borrowing 
prop6'sals should also ·be subjected to scrutiny· py tfle _proposed parliamentary committee. on 

. National Economy or the Standing Committee ,for the Ministry of Finance-'•, · • 
I 

24. piscussing Committee Rep_orts on the Floor of the House: . It would be most 
desirable to discuss as a regular feature all important reports of Parliamentary Committees 
particularly in cases of disagreem'ent·between the Committee and the Government. 

· 25. C~difying Parliamentary Privileges: The specific. parliamentary privileges. which 
may be deemed to be in conformity with contemporary thinking and absolutel·1 necessary for 
the ,free and:independent functioning of the institution of Parliament should be ·clearly de~ned, 
delimited and simplified:. There is a strong· case for codifying privilege's and ending, the 
necessity of every time referring to the 1950 position in'the House of Commons in;UK: • 

• ,, I j" 
' . ' . 

26. Time is now ripe-for .. removing the existing uncertainty and anxiety of the press ar•d 
the people through -~cooification. A joint Committee of the two Houses may -_be set up to 

. lay down· the -privilege~ji precise terms and to ·recommend appropriate:;:piecemeal or 
comprehensive legis\a\icin. · ·.:, , 

✓7 .. ' .. l :,.- • . .·, • ·-•, ' ' ,. • " 

28. \.i on a, No-Confidence Motion proper maY. be deemed to be defeat of the 
, ' 'I or resignation of ttie Council of Ministers. ;rhis might incidentally reduce 

· cipled defections and instill a .new sense. of responsibility, relevance 
ember irrespective of ruling party or opposition affiliation·. 

r a . 'r... ' 
• rf1c'e · eforms 1 , • .. • 
•eo;, " 9e • , · . · 
e 'IJi'Jr,;,, (2)\ ', . . .. , ,, .. ' 

,
0

: 0 riorr, e lhe 'iamentary Time Table:,', The flo9r time oyght ,to be better 
t,,, 'din9 '{ "rid •alters of vital national interest and impoi;tant,legjslative and 
. Cter,ce O "II urgent need for, a reorgarisation ~f- the parliarr,ie~_tary 

"?d ·,~s,and procedures of,the H~u~e. _ · 

1e 'Questions, Adjournment ·Motions, Caliing Attention 
.,initiated by Private ~tembers are at present taken. up 

ment business and no't'in.'the time already reserved for 
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Private Members' business on Fridays. A belier alternative would be lo allocate time on a 
weekly basis between the Gov,ernment arid the ·Private Members and to leave the "priorities to 
be decided within each. · 

The time during the sessions could be divided in such a way that the Committees 
have also enough ·lime to meet and complete their task. The forenoons could be reserved for 
the sitting of the Houses and the afternoons for Commitlee meetings or there could be a three 
day week for Parliament,. with the Houses silting on, -say, Tuesdays, Wednesdays and 
Thursdays for 7 hours daily from 11 to 6 without lunch break. · The Commiltees could sit on 
Mondays and Fridays, if necessary, on _s_aturdays as well. In the 21-hour week, 11 hours of 
floor-time could be set-· apart_ for government business· i.e. legislation, and other matters 
initiated by the Government, and the remaining 10 hours of floor-time could be made 
available to Private Members for Questions, calling· Attention Notices, Private Members Bills 
and_ Resolutions, No-Day-Yet-Named Motions, Privilege Issues and' other. non-official 
business. ' 

(ii) Freedom of ·Expression: While unparliamentary or objectionable expressions 
may i,e exp4nged from the proceedings of the -two Houses of Parliament by their respective 
Presiding officers under the existing rules, 'shutting off or 'blinding' the proceedings of any 
House· l((lder the presiding Officer's direction that 'nothing of what is: said without his 
permi_ssion would go on· record' may be of-questionable desirability inasmuch as in.that case· 
the reports of the-Proceedings cannot mally be regarded any more as a faithful record, of all 
that'happened. ' 

(iii)•, TheP~ons Commltt~e: It needs to be strengthened·and put l9 g(eater use,· 

~ ' 
(iv) _ The .Question Hour: · o The necessary top priority given to parliamentary 

Questions causes. serious dislocation- of normal work in the Ministries and 'offices of the 
Government. All this is not satisfactory and involves considerable waste of public money and 
parliamentary time. ,. 

(v) Adjoummen( Motions: Since, after independence, ·the' device of No-confidence 
Motion itself has become available, stiff resistance to admitting any Adjournme'li Motions al 

'ail may be perhaps somewhat rilisplaced, overdone.and.unnecessary. ; ' 

Discussions .in the House,· on a motion of adjournment, of a matter or urgent 
importance which ,may in any case, be upper most in -the minds of ,the members and Gf the 
people at large outside at a particular time; can do .no harm, It may, if fact-ea~e tensions and 
help to create a better and healthier atmosphere both inside and outside the House. 

;) ~ J ,; r. :J•,' , ., , , 

(vi)• Absentee/sm·of members: :·Absenteeism, of Ml1!11b!;Jrs threatens,to;_becdrn'l:a 
serious malady. What is required•is ensuring better·and longer attenaance.,by the Members in 
the Houses of Parliament. Those Members who are not so~in ttie Hose, may, 
_therefore, under their own self-regulatory procedures, lose their salary anu•allowances 'for ttie 
day, 

• 
(vii) Secretariats of Parliament: 

, I: , '. ~' ~• , I,•.,·• , , 

It is most unfortunate that no law has so far been passed un 
Desirability of doing so at the earliest may be considered and. efforts made t 
~ecretariats as dynamic instruments with stress on independence, efficienc 

·promptness._ Suitable ·arrarigemenlli"inay be made -on ·a regular' basis for· 
parliame,ntary offi~ialsi special· training-and orientation ·In parliamentary politi 
legislative management techniques and tools. . 

' •• t ,·• 1 ,:i .. : , :~ •i, --' , ' 

29. . Parliamentaryreforms cannot be effected in a hurry. We must proceed 
caution ·and begin' by' setting up-' a Parliamentary Reforms Commission or 
Pi'rliam'ent Group' 'oulslcfe ·parliameni ·as was done iri U.K. before the· proced 

'. ..r. . ' ' ti ' . ;,· ~ 
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/ 
-< 

-Finally, of course, the ·Rules committee or a S~ecial Procedure. Committee of the House 
: should, report on the matter. ' ' -- · · ' -

; ' ., .. ::: '. ])' •. - • ' ' • • ./ : ' ' '• • ' ,, • • • ' (' 1 -

-· 30;,_ - l?arliarnentary reforms, political party reforms, electoral reforms, judicial reforms, etc., 
• - '. • ,. t· • ~· ' •\" ' • • • '. ' . • • ,. . ' ' ' 

- all .h?ve: to be !aken up tog~lher 1i~ ?n ,int~g(al~d approach 19 P.q!ilifal, aild'.;econo,mic reforms 
;, •-. - and• as par;t-,of the overall review ,of ,the working of our Constitution.: No sirigle reform can 

- , provide a mira'cle cure and n6 reforms Should .. be effected in.a.hurry: We musf proceed with 
' , •' ' ,, ' • ' ' ; ! • ' '• • - ' ,, ' • • I r ::: ' , • ' ! ' 

.~!mo~! ca~e,an1d cautiqn,a1:d-_ev,ol~~ .. ~1r:,~tio~~I _c~~se~:sus
11
9p d~~~~rabl~:.C.~~n~~\'!, . 

1
:. 

' 'f' •• 1 '- ' •·, ,_.. ,., - ,' •· 1 ~ I ~1.;'~ I •. -.-·. •1,'I, •.I! ,. '·. :,t (1 •. ,{i j t" 

12. It was.also decided. that.this. wnle-up might be sU1tably edited for-incorporation of the same as 
' . ' I, ' '. ' • . . . ' -· L. •• - • •• • I. 'I '.t ,•' ' . • ' l 'I .. ' 

aba.~~g_round,papermyolume-lll,O.f:1!1r,F.i~a.lf~~p~rt-:,; .•. ,,. - • :.- - ;-, t. ,, , ,:;;; 

! , . •1·, -r· • · 1 ' ··.,:,1:t, ·:~~ ·: :· ''·: ,,t.ol•.• -,d· ;,·· i 1 • ,..,,,.' 

System .StabiUty In _ l?plity (lmrnimity1 -Ot-!--egis,!atqrs- ·what ·. Dq · The. -VV9r_ds. 'In" Respect Of 
Anything l?aid Or Any Vote Given By Hi_m:, !n Aljic!e 105(2) .~ignify? (Chaple( fl, SecJ!9'! 2) 

" ' -· ' . 
L;,! .. , ,·!,;. ,· ·. 1(,t.,1}',11-.. 1 i'L•/·' 1 • ~. ,.[; .,,;1 ,r .. : 1~,;:_.;_ 

13. _ After._ d~tai!ed-_ de_lib~rations,. -1~~ 'rTlern~~rs,.~gr_ei,d, to all t~~ Ee.s9mrT)en~ati~~~ !1'1ade in the 
draftoQlhesubJectas1n~1cated,beloY1:-,1J,-,_, .• ,1,., ., ; . ,,: .. ,,1 --, :<.,, .,, .. -,!• .. ' .· ' -

, -;~ , • , • ;,1;· ~·!, / ,, , .. _ ) h :) ' ~-
- Immunity of Legislators · 

' ,'• ' ,,, . ; ' ' 

- : 

1

':' ' : ,, ' _-. ; ~ !. :•il' 
t,,•,•••.1,•.: ~I ~•.••-,1 !.,,•,r 1:.,,(,t••;",,,.::~•:. •. ! •'.,;,:;,_·t •·•:••,,••, > ·,• 

.. _ ., The Commission ,recommends ,enactmenU insertion of: four.new_ clauses,yiz., clauses 
·_ (3A), (3Ei);''(3C) and\3D) 'in i'aiiicies ios ,and:'similar" clau'ses wT(n' necessary modifications in 

, : ·, . _ articl~ t ~4:on~e-G9ns!itgtion !fl th~_follo~hg ie/ni_~_:: , ·; -', .. , · i' '. ,_ .. , : _ · ,: . / _._ , ·Y, ' . _ . -· -

. • --"(3N r Nothing in ~1~~s-.(1'i:· !i) ohir's~~li ,b<\r, th~· Rrosec,utior ·.~f ,i, fne~be;;4f,'p'arli~ent, ,_ 
• . - .. ·- [,_ in any c~urt '.pf1,law, for .. ~.n off~~ce)rxolv)ng_ r~c.e!ying .\lr.accepl!ng, ":'~et~er directly or 

,. ,'lindirectly, _ ancf wtiet~er fof ,,~i_s:.ow~. b_ene~t _or fo_r the, ~en~fit :9f ,a_ny .other :person in 
. whom he is.lntereste_d, an9 kind-qi monetarx or,other'y_aluable 9onsid~(a\i?n for voting 

_ iR -~-\lnJ!rligular.,man~e{ or for not :91irg, as the ,,c.a~~ may, ,b~,. in_ ,eilh!),f, House. of 
_ ... ,. , . Parj~ -'!lent.<'. •; ., _1 • • /i ·. L:,1: , i~~ .. ~ 1-,1: . 1 :; J ',· ~ ,-,l , , 

-. /,:;(38) , ~o·. c9Jrt,;~i,~{•1,;~~-'~~ri~ance ~f.t!J{~ffe~pe, ~~;11J~~~)n', ~
1
~~:'i1i'us{~(A), exce~;, 

• '. 'c' , ,with-me,pr~~ic,us:s~r~t(?r-ef!he:tWll'!',il(ee_conslit,uted ~nd~(.C/~~se (~C_)-;,; -

. ; ·, '; (3Cl _ .. Fo~ )he
1 
p:~ip,os~~: ot:~i"~Gs~ -3~.\~e. ~r~~id,~ni s~in -P?~~~Cofa~itte,~ ~;)nsisting 

of, five ,members of Parl.iaf11eQI" drawn from the House of the PJgple -~nd_ Ccuncil ·of 
States (ir lh!! raUo. , __ of_.,3:2) ripljllna,ted _by_ the_ Pr.e~)dent in, co~sultati_on ".'ilh the 

', •• , ,, _ _, 
0
S~~.a~~:: ~ft~,7 ~~~'s!: '~f.t~:8 ~:~p!e?~d t~e th~i'.?'~n'.of'lv~'.-?f ~t~tes. . , 

: ,,, .•. (3Q) _ -T.re.· IE;rn:i.1of \l.~c~- ~f. ,the, me.~be,s 9f .th~ ~omm1tt~e_ c.o.nsl!_llll~,d, u_~_der. c/ause '3C) 
J. ,· , •• -and the othei matters relating to.such-Committee shall be as.the President may, by 

) , ' ~ , '• • 1 ," ~) '1' ,J ~, < ' • , •I' l ,I•' ' • 

·. ruJe1 determine." ii. 1 • , , 
11

,l,.
1
,

1 
• 

P<irti~m~h~;;; o~efs~~- Ov~i cid~~inri\~nt:'~~~~tio~ihg -A~d'·p~~llc' FinaRt~: -C&AG (~ffi~-~cy 
Of Public (t\uctitSystem 'in'lndia:1c&AG - Ref~iining The Institution) {Chap'ter 4, ·section-'3) . 

I\./,,; '~-t~.•i ', :·, .. ':1.!! ~• ,·.,., :-.·,~, .. ~• l• '•1j! 'i , ·,' 

.,.,..,.(" ' • • ' ' ' I ,. • . • ' ' • ; • • I : ,., • ,. • • :. 

14. , J' The m~m~ers dis~ussed th~ various .recomm·endations .~ontainea'. in}he'diafr on _the- subject. 
ThyrEFvias :general coris~nsus ·on all _the :recbniniendations, ·However, 'i~ihce· the ·Memtie'i In-charge 

, .-(□ r.•Atiid H~ssain) was :not presention''.2~.11.2001'; it'wa_s decided;to defer ttie·final decision to a day 
.: ✓' when Dr.· Hus_sain. would. oe''present: !- ·:- Accordingly on ·2s.11.2001,: ·when ·or.· Abid' Hussain was 

• ' . ' . . - . . I, 
• , present, \here• was a. further, detailed -discussion -and .. it. was agreed to accept ·the recommendations 

1 _ contained in•the 'dra!f'excep(the,•cine·•reiating-'to.dertaih quaiificaticins-for the': post of C&AG. ll was. 
, agreed __that a' citiz~n of'lndia' who ha~' proven• ·c~iiacily · and experience in public finance should only 

be appointed lo th~ pdst. _ The' experience in :accounting and auditing systems'· menlio~ed in the draft 
:_ . re2omriie~dation : '\'{as l, _agre~d, · !o' · be" , deleted''. from -• 'th'!: 'rec9'm~~ridafic!'ns' ·: .- _,:he1: approv'ed 

recommendat1ons'al as un·der:' ·• ·•t,. · - ' · ,I---... ·, ·· •- o, · ·' · 
qi ,1t 1 • 1,, I,;.'.•, l1 -,. ,,•,_•1•.·1, •~ \ ;r, 1 --r:·v:"..',• 

• ' ' • " • • ' ' ,, 'i ' ,l 

- ·<- ,_ , . . . : \, :
1 

-,_ M:,'' c. ,; l521 ,,_ ,,,." ;._•·"' ,'.•" 

I I /· .. , . 
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. . . ' . 
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" : The Commission recommends: 

1. 

3. 

4. 

5. 

· Constitution of an Audit Board of India, comprising of the Comptroller and Auditor-General 
of India as !he.Chairperson and two other Members; iri place of lhe existing institution of 
the Comptroller and Auditor. General of India by s'uitably amending \he Constitution. 
The Chairman·of the Audit Board of India shall be appointed by the President by warrant 
under his hand and· seal on the· recommendalion'of a Commitiee comprising or the Prime 
Minister, Union Finance Minister, Speaker of the Lok Satiha, the Leader of the Opposition 
and the Chairman of the Public Accounts Committee. The C&AG of India shall be only 
removed from office· in ·like manner and on the like grounds as a Judge of the Supreme 
Court is removed. The Members or the Audit Board shall be appointed by the President 
by ·warrant under his hand and seat on the recommendation or the Committee referred lo 

· · above. 'The Members shall be removed rroni office· only in like manner and 'on the like 
, grounds·as a Judge'of the High Court is removed.'· 1 

A citizen of India, who has proven capacity and experience in public finance, should only 
6e appointed to the post of Comptroller and'Audilor General of India. · · 
Need to decentralise the functioning ·or Comptroller & Auailor General's,. set-up and give: 
greater authority to State Accountants General so that they are able to perform their 
duties more efficiently. •· : ' ' ·. ,. 
Incorporation of a provision in the Constitution to the: effect lhal every Stale shall have an 
'/;cco'unlanr General ·who' sh'all exerdse such powers and. discharge such duties as may 

- be assigned to hi/n by the Audit-Bciard:or'ln'clia. · - ' . ,. . . 
6. In view of integrated nature o( 'finances· ··or the Ci!n?ra1;,.,'Gtv~n'"7'1l a'rid .State 
::.,: · .. Governments and need for ll)ainlaining unifo[mity in, audilj~ an(accounting i;Janda_rds, 

,,. there is a need for· C&AG: of India lo ·exercise ·general s~perinlendei\ce, 'direction ·and· 

7. 

c0:ntrol over t~e _work· of Stale Ac'coyQlanls. ~eneral: Theref<l[e; ·~ 'p}oyi_~ion !)iay be made 
11\it A~dit Bo,ard ?r lni:Ua ·w_·_ ill hav~- ·p_ow~rs_ tcf gt~e direcli_oijs t'(_SJa_l~ ',?,~co~rilanls General 
on policy m~tle\s in_clu~!ng prep:a(a.lI?n 0J/')u.d1t,R~p'£rts. · . ·•-~:;- //-. -., \ •. 
In order to maintain Independenc_e ·or- ~.ud1t, tre _pisent posIl1on ~7Jie7rycfillf1 Aud11 and 
A_ ccounls Departmen_t is presently' il centra. I ou(fil.a. n its budgetary alloca.lion comes ·from 
Union Government' and' ils employeeJje 'Cenlra· Government ·servants) need not be, 
changed even :if sepai'ate,,co_nstituUonal .~ttisiis g[veri io Slate 'Accciunlanls' G!)neral: 
Similarly, the ·wrrent status 'of Indian '}\udil and .-Accounts 'Ser.iice '(IA&AS) need° nol be 
disturbed aycf cii~[P, ,conlr?I m~y rE,in.ain :rith G_&AG as, hjlherl? a~d po_sli~g;of officers in 
Stale AG/offices. may·be' made on .the ba_sis of a policy which may be evolved by rn,,tual 
cOnsultaQ_On. ~, ; .. 'i'• · · ' / 
Conferme~n: of ·)iuti 1-judicial powers, similar to !hose availabl~ L!nder lhe Commission of 
Inquiry Ac :195,i n · the Accountants General/Principal Directors or Audit and olhe( sen:or 
i:,fficers of I dian Audit and AGcounts department in the country .by making a .suitable 

:.t,. , ,, '.provision in· Comptroller· and Auditor-'c,eneral of friaia's (Duties, 'Powers' and_ Condition o; 
. Service) Act, 1971 _for making the audit eeclive. They may'be;_iesie~ w\lh followir.o 

: powers: • . · , . , ~ ~ (__,-., ~ ,. · , 

.. ___ ,.,,,. (a) powers io :'umm~n concernedomce_rs befo:e l~em, lo giv,e ¢t~ce ori ~~lh; _ 
. (b) where, after giving due opporlurnty, it 1s established thar· Ioli$ of money or 

. ; ' . . . , 

/'. 

' 
9. 

' ', . . . . ' . '' ~' .,. ..._,. ' 
property has· been caused due lo default of lhe public official he should be 

(c) 
rnqpireiJ tq ma~e g9od _the loss;,,. _ . . , • . . . ,:)(':;.., • 
in case the offici~I. does no.I.make good.the loss, a rep_ort be made to the, supeAor 
au!horily of the deparlmen\ whe(e lhe _offi.ci.al ,is working .for r_ecovering the m_oryey-:,_ 
or iniliating_disciplinary a_clion u~der the relevant Conduct;Rul~~; .,, , •• , • ~,...__ 

(d) where ._the aclioD of lh.e pulilic official involves, criminal ,liability, the public ·---:...,__ 
,. p,os7cutor b_e_ !nf?rmed either, b~ Audit. offic,er or_fh_e ,qe~fa~tmf!.nl. where'._he is 

. working_ for, 1rnlrat1Dg crrminal ,actron ,under the Indian _Penal,;1Dde, or any, ,other 
. , relev~nt)aw. , . .• · .. , ,.·•,. , , • /"I--• • · 
Need for a,-co_nslilution·aInegal provisi!"n lhal ?IL bodiis which r!"ceivr 'iiffblic fun_ds will fall 
within the audit ·mandate of C_&AG. While it may not be. possible for C&AG to 
departmentally conduct audit .of all su_ch · bodies, he shou_lci have'.' po~ers" lo lay down 
accounting and auditing standards for them and exercise general{ superintendence over 

!heir audit. , •. \ , ) 
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L(!cal (Third Ti.er of) Governmimt- ,Panchayats and Mun,icipali~ie_s.. • . "' , 
• '• • . l •· . ' .• - .. 

. 10, A constitutional amendment'to· the effect that State Accountants General (whom we have 
·. P,roposed .a~ separate con~t!lution.al ~uthorjty). or in t,he alt~r_na\~ C&AG _ l'!ili lay down 
. accounting· policies . an'd audiling' standards for Pa!1'chayats and M,unicipalities arid 
exercise general superintendence over their audit. · · ' 

Parli~mepiary i=J,riancial Co.nlrol:,fu?!i_c·JXcco_u~ts' ~om,m(ttee_, (~ACJ, ... D
O 

, . 0 o 

11. In order to strengthen. parliame·rtary-control,over executive it is necessary to devise a system, 
which envisages that PAC examines all the reports submitted ,by, C&AG and submits ,its 
recommendation to legislature within'a'time limit of;say 12 to 18 months. ·. ": · • , ' ·· 

12. PDblic Accounts_ Co\Jlmillee be given a sui\a'ole\ status with · clearly defined m'andate · and 
duties and_ responsibilities and its recomme11..dali'3'1S be made binding on the Government. 

· The life of .tlie· PAC .be,' mace five years clo.:extensisk witli _the life of 'ParliamenUState 
. le'gislature with one-third of its members retiring every ye·ar. 'fl)e'appropria_(e)legislature could 
make necessa'ry_provisions in this regard. 0 r' ·-,. . 

•13. ·Neea for an external audit of C&AG's organisation on the same=paltern as in the U.K, to fulfill 
,, the canons of fc~ouritability. . . ·, ' () . --., __ 1S .. :_.- '• . . 

. . ' . . ' ! ' . . . ' . . . .,. '! 

'Political Parties And Electoral Process -.Need For Reforms (Chapter 3) ' · · 
. . '. ·:' ' . ,. ' . . ' . '' ' ' . . .- . ' . ' \ ' .. 

15. ':As regards this chapter, the Commission discussed the summary 'of suggestions contained in 
the Consultation Papers· on· 'Re~iew Of The Working Of The· Political Parties 'Spe'cially In ·Relation To 
·Elections And Reform Options' and (R~view Of Election, Proces~es And Reform Options'. The 
responses to these Consultation ~ape/s received by. the Commission were Drought fo the notice of 
the Members during the discussion. The decisions o~-these two topics are indicated in following 
paragraphs.• · ' : · ~ . : 11 1 tJ o' ·, J· , ' .. !". ~ ' .. . 

~eview of the Working ~{ t~e Poli'iica'r P~rtie's · Specially ·in, ·Relatio~· to Eleaions & Reform 

Opth:ms . ·' 

16. . The _suggestions mentioned in,•para ·8.1° to 8c1'7 (pa'ge Nos. 37147) of the Consultation Paper 
on the subject were taken up seriatim'. . . ' · · ;. . . ' · · . . - . 

' ' . ; . ' ~ ~~ •, ' {, •' 

17. · The meeting aecided to droi,'t_hedollowing su~gestions: - ·' 
D ~ i,:,. 

SI, Nos. .. • 8.7(e), sub-para 1,2; 5 and.6 of 8.16 .... : '.• /· , i., 
' ~ ,' ' I • J ,, ., , /.' ' ' 

8.7·(e) 1 Candidates co~testing,elections should 'b.e ·(amiliar with-the Con~titlition· and shculd . 
be able'to read, write and·uriderstand its provisions,','.) ·• . - ·- ·' ·/ • . '·, , 
' ,, · , · : , n 1 1 '. 1 ' • 1 ~ , ... "', , •• .' 

•.. -' '· 8.16·' Party'System,ahtJ'Governance ·• 
• , ·' ~ ~ ' • : ~, ... ·,.: ' 1 

·t As .th'e'. parties 'provide the . necess·ary' 'politica·I leadership for• governanc~. it 'is ' 
• necessary thaf the ,incumbent to 'public offices must be chosen on ttie basis ;of their . 

'integrity and capacity-to administer. If the political .. parties'have'a continuous program of, ·: 
grooming tt,e potential: members of · their ··parties for different. ·types : or· as~ignments 1 ' 
corresponding to 'tt,e, ministries. and· departments of the government,; things . would , 
become easier and1a ·smooth transition,of the :government could jake placje, At·the sanie, 
time,. the parties could contribute. effectively · to: the. processes of policy formulation, 
impleme'nta~on and governance even while remaining in opposition.. , ' .. , · 

• I ' . /- • '. . j; ; , I '. ,,, l . l • . ,1 '" ', i' . I 

_2: The practice .of- political. parties, extending support to , the government from ·the: : 
, parliamentary floor .frnm outside is an amoral exercise of ·pol'!er without :responsibility.:. 1 • 

: This-inhibits the process of governance and has·been the immediate cause or premature: ' 
collapse of. all•"the governments since 1989:--. This must be· disalloweqi if the coalition 1 

governments have to survive and cariy on their task of governance: · · , , 1 
•, :1 'I 
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5. The think 'ranks in various' jjt1iticai 
0

pani~s.- o;~arii.i:a~on~. ~i,o~ld occasio~~lly
0 

Eorne out 
with al\em~Uve policy perspectives in _the· forrTJ. o_f, a "<,re.en Pape( for want of a better 
iaiin on· so(ne of 'the· crucial issues. 'racing the ·nation ar a given moment and be widely 

. circulatec(ambngst,,iti'e_· public, the. ,media; iritellec1ua1s· ·and.' others "'to elicit! alternative 
opinions on the'subject. . ' ' . . ' C \ • - • ' " ' 

,l ✓: • 

6. In limes of em@'gencies, or nali9nal calamities,, th~ parties sho_ul_d nc •. e.schew taking 
. C;pecific responsibili~es in.assisting goverriments'in their activities to tie over the 1:risis.' 

: • ,)~,l~, ''.. • •., •,1 

18. Art~r discu~sion(th'e -~o~mission ° decidJc1 'ii, 'adopt the foilpwing sugg~~ti9ns .. wlih. suiiab/e 
, ~~ . • ~ .... - . n ,, . I 

modificaUons: . _.:· •. {\,· .. _ . . · ·;: -.i 
, l < J ~ • ,• t. ' 

SI. No.-, . B.7(c) [wit/! a modilfc,'!tio~at to start 'ivith, nc/ i:~f!didate ,shoql<!, be;fieclared 
,, elected. unless- he/she secur.es more, .than 40% (instead· of 50%) of!t11e votes ,: 

2a;tJ ,,. .. ,_~--~, ' o· : ... -, .. . 1 

• -v~· . l.. _, 

8.7 (c) .. ' Unde~.:_1!)J pr~nt'sysiJrri'; of '· ,;~rst -past -the ,-post",. c~ndidat~s '.can -get I 
.elected on a minority of votesYNo candidate. should be 'declared 'elected unless'l,e' or she. I 
secures more than 59% qf the ,vo,tes past.,lf no_candida:e ge\_s 50% of vot~s·i~ the·,Qrst run, a 
second run off election· be held iinniediately the riext day of the first ballot. These days of 
electronic voting and .. counting :m.ake it possible to, adopt sugh a system .. wilhout,incurring 

• - • • • • • • .,. ', ,. - - • . - - ' • ~ ' • ~ ·l ' 

,,.,heavy expenditure or'~~ed _for fr<:lsh security aM administrative·a(r;i~g~n,en,ts,:, . · · l··" ·, , ,.,., 
·' · . · · · . : · · ' .· C1 , ' ; " 1 , • -:> , : ,- · 

19. . The Com[ll[ssion ap;epted-lhe following s~ggestions ifrloto: . ., , .;. , , . . 

SI. N
1

osi 8.1 I~ ~-l, 8.7(~!'. (b), (d), lt>;1a · 8015, sub:p~ra f~n'ci°4 cifB'.16,"8.17 "' ,, .- . 

Need for a,L,egis(atlon governingpoUtica/,part/es 
• ' I ~ ' • • ' ., • • •• - - ' ' . ,. t·, 

There is ·a need for a comprehensive legislation (may be named Political Parties (R9gi.Jlation) 
.:,> . Act) regulating ttie func,tionlng p(. political ,p,arties in, l~_d!a: 1 ;rn~ .le_gisl~ticm sho_u,ld _provi~e 

conditions for the constitution of a political party ~nd for -.r,i,c?grition, registiatio,n ahd de, 
registration. Until now the recognition and registration of political parties is done o~ly for the 
limited purpose of allocating symbols. :rh~ ryew law, however, _should 'prescribe n9t·only the 
conditions· for the establishment of the political party, but also provisions for regulating the 
functioning_ of political 1;>arties after establishment. :1 It should ,b,e,.,mad~I compulsory[;far,•.e.v,erx 
political party to get registered under the proposed Act. Any party sd constituted ,under l~e 
_proposed.'Act. should .. declare its f!llegia~ce Jo the, provjsiori~ .Joittie _Co~stltytio~,-and tt.e ,: 
sovereignty and integrity _of the n~tiori .. ,, Th_e !~gislation sno~I<! :,a/so., 1;>res_crib~ . t/1~1 every 
political party sliould abide by t~e spirjt. of _pemocracy in· its internal management a~d 
operation and shoultl .. O1,Jserve .. !n@r partY:,\l<,m9cracy in its, decisionrnak~g process'; It should 
provid!l that elections to ttie · various levels of party organs should be tielq at lea~t onw in 
three years .. .' II .should also : make , it mandato(y for political, parties to--.provide for ·a 

, represe~l(!tion o(~\ -l~a~t· ~O. percenfof 
0

its,,organiz_ational. poslii,o,n~ ~\ e,very_ )eve/· fo,f women, 
,: The leaders .. of political-parties ,shOIJld also.'make. sure •th~l at l~~s) 3O,.'percerit.of !_heir ~rty 

C 

tickets are distributed,.amongst the .women .at the lime cl .elections .. , The. legislalic)n sholtld 
make ·it .• compulsory for the parties .. to ,maintain _accounts-,about t_he· \e~eipts ,of (imds and'-.......__ 
expenditures in a. ·systematic and ·re·gulat 'way: The .form ·of ·accounts of,·.re¢eipt and ' ... ,.< · 
expenditure and·declaration.about the sources/of funds may be prescribed by an independent '-
body of A~counts .& , Audit experts, created under this proposed. Ac(: : The. accoun'ts: should 
also be audited by the s~me -independent ,body, created under the legislation who should also , I 
prepare a. reP,ort · on~the · financial · statu~1of- the political party, ·whic_h should . be open and' 
•available to·pub/ic,fo.r ·study and inspection. The proposed•law should make it·compulsory for 
-the ·political parties,lo·make their'candidates .declare thei~ a_ssels;and liabilities,at the time of 
\heir .nomination·.being filed ,before' the· returning, officers for,.e,leclions·to .. any office .. at any level 
of governme~t. II.should prpvide,for .. limiting, th" e~penditures' of. the political parties. in relation 
to holding public rallies and large scale qemonstralions and protests which hardly serve any 
·effective· purpose in these days of high t~ch electroryic media, which is far, more eff~ctive and 
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economical and causes least inconvenience to public than the very frequent huge public 
rallies and large protests in capital cities. In this way the political •parties would also be spared 
ihe burder of huge expenditure on all sorts of illegitimate or 'dubious means· adopted lo .raise 
that amount .of money for that· kind of expenditure. [Malaysia has imposed a total ban on 
large-scale rallies· for political demonstration and/or for election purpose_s.) The money saved 
could be more fruitfully employed iri<!bther more important activities <if political·parties, such as 
educating the voters through door to door contacts and /or sensitizing their own party-men in 
respect of various controversial issues facing the nation. 0 · · , ' •, · 

' ' ' a;~ ' I• ' 

Only those parties, which are re"gistered under the' proposed Act be 'allowed to contest 
\' elections. · ' · -:r 1' , 

8.2 

.. 

Criteria for Registration 

(a} The law should define the criteria of registration- of 'political parties. Every 
political party qr a pre-poll alliance of political parties should be compulsorily 
registered under the proposed Act. · 'fhe Registration authorlty·'can be·,me 
Ele'ction Commission of India. · ' , ' · · 

' 0 ' 
(b} The criteria for registration ~s a national party be ·revisei:I to at •least 
.securing of 10% of the valid vo.tes polled by all the candidates in·at leasrone 
half of the states: · ' 

(c} The parties be designated as State parties if they secure the required 
percentage of at least 10% of•total votes cast in any of the.states. 

(q} Only parties or a pre-poll alliance of politi<,al parties registered· as 
National parties with the Election Commission be allowed to contest for the 
Lok Sabha. .State ·parties may contest for State Legislalures and the Council 

' ,of-States (Rajya Sabha). 1·• '·; 

' r:: l 

• 8.3 Criteria for De-Registration 

The law should define the criteria' and ··conditions for· 'de-regislration ·of poliUcal pa·rties, 
and the decision of \he Election Commission in this respect should be final, subje.~t to t~e 
judicial appeal ·10 High Court/Supreme Court · on points of law:.F6r.:example, one of the criteria 
'fpr·de-regfstration could be the non1adherence.to the·conditions prescribed for registration or 
obtaining of registration in the first instance by fraudule~t means or 1vrong declarations. •n • : 

{' ' •I • 

8.4 · · Structural·requirements 

The constitution of the-parties submitted for Registration under the law should provide for: / 
' . .,/' ' ·, " ' ,•'· . ' ~ .. ,·· '/.. . .. ' , ' ' 
(~} a deelaration to the adherence to the ilemocralic values and norms of Constitution· in 

tlielr inner party organizations · · 

(c} a declaration not to resort to casteism and communalism for political mobilisation, but 
to adhere-to the principles of secularism in the achievement of their objectives 1 

/

. · (6) a declaration to shun violence for political gains ·' .. ,.. , 

(d) provision'
1
for party conventions to nominate and se\ect;candidates for political offices 

,/' al \he grass rool and slate level . ' ; . · ·, > · 
(e) rc,presentation to the women .. and weaker sections of t),e society in party. offices and 

candidates for contesting.of polls. ·, .. c · ,·'· 

'•·8.5• Educational, Training and Developmental Activiti~.s 

I 

' ' j ,. ' ' .,, ; 

Political parties r should in \heir constitution , provide • forc,-.establishing some institutional 
mechanism for planning, thinking and research on crucial . socio-economic issues. faciryg the 
nation and educational cells for ·socializing .,their party cadres and· preparing them for 
responsibilities of governance. . · 
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8.6, , Leadership conventions 0 

. Indian'' ~~·~es should· seriously .consjd~r-_'adopUng the leader~hip ·canventio~·- sys(e~: as i~ 
,prac_ticed in,c~untri,e~ like c_~naq~, and}hE:_ USA. This we_uld_ have the adyanta,~e_,firs\,,or I 
making ~he· leadership,. election process 1r:,,ore ope_n., democraUq; and federal, Se~ond, the , ' 
people will,know in:advimce.of the prospeclive.Primeu,tinisterial candidates .. Third,' it w_ould 

' ., ' ' ' ' ~ • • < •! ,,, • . , •• • 

introduce .a- national!~ aggregaliv,e ,_inech,anis111 in major parties and ,curb_ the terdency or 
regionalisation and _fJ:'.lgmentatiOll. If the :natio_nal conve!]lion is round too expens(v~, a series 
of staggered slate' conventions may be held by major parties with their respeclive slates of 
ca!ldidates (common.for all.th,e,slales in one pafly). Thls',will go a Ion~ way in __ makipg parties 
aggregative and thus more functional in a parliamentary federal system of g?vernance!JJ_ 

8.7 Stabilising tho Parliamentary System 

Following suggesiions may·be considered 
. . .·· . ' '' 

(a) ': Rules or procedure ~ay 'provide -foi-'lhe 'election or the L~aifer of the House by the 
• ' ' • I , • ,, t "• 

Lok Sabha along with •the election of the·•speaker .and in the. like m~nn_er., The Second Ballot 
system lie ad.opted, in case no: candidate secures a majority !n gie first' round. The-Leader 

_ may th~n be appointed as the f;'rime, Minister. _ 'f/le same procedure may be followed for the 
- Chief Miriislerc'. , . . : 1 , :,:,·. • , - • , . -. , - _ , I, 

(b) Adoption of a system or constructive vote of no confidence.• For a motion of no-
confidence to be brought out against a go1,1emment -al least 20% or -the total ,number or O 
members of .the ·House should give, noli~e. Als<,>, the motion should b~_,accompaniea by a 
proposal of alternative.Leader to,be voled simultaneously. _ · ·- _ , 
(d) -Candidates should not be allowed to contest election simultdneou;;ly for the same 

.,office froin more th~n one constiluency . 
.._ .. , · .... 

(f) . The· election, code_ of conduct, which should come into· operation as soon as lhe 
elections are ·announced, is only a guideline. It should .. be giveii .. the.sanblily of law and its 
violaiion should attract' penal aclion. Political parlies_ should also evolve their _own codes for 
fair and violence fr~e polls._ · · ,, , :s 

_8.8 . , , : · :Cur/Jing Criminalisation of Politics : ' . ' ' - ·~ ' ' . . 
' , ... 

The·entry of.criminals 1ri;p9lllics is a matter of great concern. Although, it can-be-prevented by 
laws, but more lhan,_tha[)t is"wilhln the powers of political, parties, \o s1;e that no criminais or 
persons-with th<; .rep~tation of __ ,bei~g in, crimin~I activities a_re_ ~elected j!,s_ candi9a\es. ;he j 
proposed, law on .political parties, should provide that no pohbcal_ party v-iould be able to 
sponsor and, provide Uckel tq a candidate who has been convic_ted .by any. c_ourt for ·ar,v - : 

. criminal· offences or if the courts_ have fra,;ned criminal charges. In cas~ or convictipn, the bar 
· - should apply, ~or:.six years after the comp_ietion:or,the_period of the,s_ent~nce. ltl&~y party 

violates this· provision, lhe candidate involved should , be disqualified" and 'the party 
deregislered forthwith, · · : : · . . - , ," _ , , 1 "'-,......_, , 

. ' . . . ~ .~"--... 
Any person. convicted for any heinous crime li~e rape,. murder, etc.; sbo~lcl be. p_efrm\nenlly 
debarred:from contesting for,any:polilical office: . , , _., - ,- .. , _. _ , ., "\ 

Cri_mi~al cas-~; :~ai~~i:~~;it!ci~~; ~endi~g.-befo;~ Cou~s ~ither for tri~i"dr'-in appe~I must, b~"':--s._,_ 
disposed o'.r: speedi';.,~Y appoi~~n_g Special ~?urts. : (. '.ii ., __ 
8.9 Checkif!gPro/iferal~oti oflndep~ndenlcandidalcs ·, ,._: : :, 

Vide the Hcprescntation of People- (Amend~cnt) Act; ~ 996, security. deposit for '.in~ependent 
candidates was· enhanced to · twenty tim'es of l110 earlier limit, number of proposers for 
independent•:·candidates,. increased, ,and . ii had been provided that. the· •names ,of' the 

'independent:candidates would;b_e listed in the ballot paper below ,th~ names of the candidates 
set ·up- by the political parties;,. 'fhese measures-to some. extent _succeeded. in·. reducing the :i 
number of non'serious independent candid~les. Bui, more needs (o be done.· 
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. In order to check the prolifer~tion or the number,,or 'i~dependent; _candid~te~ !Ind the 
· malpr~ctices th~t enter into the.·election process,qeca~s~ or the"inffux of the independent 

candidates, the security deposits in respect or independent candidates may be raised further. • . ~ . . ,.. . ' ' " ' ' 

·' 

The secu,ity, deposits should b'e doubled progressively, every year for those· independent 
candidate,~_who fail to win and stil! keep contesting eve_iy_eli,ction. , . ' . , 

· If ~n~:ind_e~~n~imt candidate ha;, f~iled 'toge\ \Jt least,;fiv~ per~ent ~fth7 to.t~_I .n~mtier.of votes 
cast m his constituency, he/she should nor be allowed to contest as independent candidate 
for the same office again at least ior 6 years. · ' ,. ' ,. ' · · · · ' · 

. . 

Any ·indeperident'candidate who' looses-electio~ 'three'iimes consecutively foi the· same office. 
as· an·, independent" candidate should be permarientiy · 'debarred · to contest 'election· io that 
office. · , ., · · · ' · · · · ; ; · · · 

' • • I ~ ,. • ' • • ' • 

~ • • • , f • ' · • , f , · I . ' _ , ,. l, .. · _. 

' . An_ indepe[laent' candidate should. be ,.rioniinated at_ least' py twenty elected, ineinbe'rs of 
Pani:hayats, Municipalities. or' othei local bodies 'spreiJd out jn · majority of .electoral aistricts in 
his_i::ci[lstituency:-, ' . , . . ... '. _ .:, . .• ' . , 

' 8, 10. "'Probl~in of Party Fu,i'ai~g . I' : • ,. . , ", . 

. The problem ,of political funding. is a ·complex ~nci'-tindeniabie ''reality, 'and there, are no 
· paiiaci,as to rer'rle~y 'it, 'Jn ~ffect, _the. premise ,tha\ there are no ab~ol~te _truths o'r, ideal· 
solutions i_n electoral.matters has gained even riiore strength_ with (egardJo _fu~ding_ for two 
main 'reasons. One because or the close link that exists between· this issue and the.'specific 
characteristics'·of the political system as. a :i;h9le, as .~ell ,i's .Y!.ith, the· characleris,tjcs_ of. the 
political party ~ystem in particular. Another reason'.is' the permanent relationship posed tiy this . 
subject yvith the values- o( political culture, whicJ:l may mean that any solution can be -~ 
evaluated in. ·completely. different ways _in aifferent contexts ... For· instance, . whereas in 

. Scandinavian ,•countries· the 'disclosure ·or "electoral' expenses and so\irces .of, funding is 
. pe"rceived·_:as '1a violation. 61 the iundainei\tal principle b( the "rig~t ',to"yoter secr~cy, ".in pll)er 

' ·• • ' - ' ' ' ◄ .,. ,, _, • ' • , I • J ·• • 
countries, ·such as Germany and Canada, these pr.ac~ses are vie.wed as e~actly. th<! opposite; 
as a guarantee or transparency in 'political activity· and of th·e citizens' ·right to be duly 
informed. · •. ' · 

I "• • • •:•,,~:•.,:••,:., ~)•:;,,.'{) 
1

,'.,(,.j,1 i;:.J· .. • • • 
Two: other considerations deserve attenti:m, The first one has. to do with emphasising the 
importance of reviewing the funding system, .not only 'in terms· of the aims of ,the reform effort 
and "its desired effects on'·the political1'sysiem and system'. of'political 'parties, but also with 
-respect to' the ·degree or erfeclive~es·s of regulaiions· a·s well as their'undesira!;,le 'or imrr.oral : 
effects. The second.expresses the need to Insist that not eyery rerorm to the ftinding ·system 
must be analysed separately, but rather. as an integral part· of poiitlcal/electoral reforms as ·a· 

· wh'6IeC' This is sci because . 'th·e ·consequences of such 'an analysis '. affect Very' important 
. aspects, such ~s-Coiiipetition 'among" partie's, conditions for-<:ompetition, the syste'in oi P,Olitical 

parties.-and, co'nsequently, the very credibility and legitimacy or democracy its'el(. · . 1 
• • • . 

1 
• • • M~r$o~very reform ~n this-iss~~ must be ai,;,~~\ii achi~viri~ greatei ;nd iinproved levels. 

/

.., . 6f' transparency With, respect to party revenues and expenditures. In· .fact, the· issue' o( 
transparency 'and'· public' aisclosure -is•' crucial to . the . fight against pblitical corruption: In. 
principle, 'thi~, ne_ed would seem oiore fitting;w_ ith: rega/d- to;h~ft~ co'nfribut'ions_ than fqr 'small 
Oiles, si~ce greater the ·contribution, the greater. the risk_or depe'nden·c~ and the greater the 
danger of corruption. Thus, ·there 'is a ·need for greater transparency and· public disclosure in 
respect; of<·piirty funding., This ·demand·'for.1 transparehcy 'must be ·conceived, ralhef, as a 
democratic' ,value in ilselr, a tool designed to avoid any ·wrongful ·influences , of. money in· 
poHlics that :l)ight lead lo corruption. " .. ,, · . ' · ·' ' ' 

I . 

If laws are intended to be effective with regard to traris·parency:'they should be very general in 
nature and be .enforced with respeci to everyone, and· not just polilical ·.parties o'r candidates, 
but also to the don'ors as well. Otneiwise; alternate· 6r indirect ways to' evade contiol will be 

• • • • • ] ,',• I I ! ' • 
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devised. In facl, while it is essential to strengthen regulation, the mechanisms and capabilities 
of supervision and ·conlrolling enlilies, !his only addresses part of the problem. Quile oflen, 
funding and commitments do not reach the parties, but rather go direcUy to lhe candidate and 
his/her inner circle of supporters. This is truer today in the context of !he image and credibilily 
crisis that partisan organisations have been undergoing, and the emergence of regional 
leaders due to the decentralisation process. This usually tends to make transactions between 
donors and beneficiaries become even more secretive. Hence; the main' leaders or party 
members are often not aware of private contributions (many of them dubious in origin arid in 

,quite large sums), but only the candidate and his/her inner circle,'which frequently ·consists or 
private contributors and/or individuals not involved in the party. 

Consequently, any proposals for reforms concerning political funding should ,revolve, among 
. olher things, around lhe followiiig· five· main objectives:· (i) reducing lhe influence or m6ney by 
diminishing its impact (by shortening campaigns, eslablishing ceilings on expenditure and 
limiling individual contributions); (ii) improving U1e use of money by investing it on• more 
productive activities for the s~ke of democracy, and not just squandering i_t on _propaganda 
and negative campaigns; (iii) stopping, or at least curtailing, as, much as possible, currenl 
levels of influence peddling and polilic'al corruption; (iv) ·strengthening public disclosure and 
transparency mechanisms · wilh respecl lo bolh the origin ~nd the use of funds; and (v) 
promoting fairer requirements for elections, particularly concerning access to the m~dia . 

. 8.11 Regplating political contributions 

.There is a need for one comprehensive legislation regardi~g lhe regulation ... of political. 
contributions to politi~al parties and 'towards . election cxp~nses. The liafi9us' ~xisting • 
provisions in different Acts need to be consolidated into a single Jew regulating the flow of · 

, funds to political parties both from lhe inlenial as well as external soiirccs. · 
' I • ,, 

Leg!sla'tion should provide for compulspry audiling of lhe a~cOUf!lS ,or all political parties 
registered with the Election Co_ryimission by an independent authorily Sp.!)cifled under lti,e new 
law regulating'.lhe functioning of political parties, publishing of audiled party accounts, and 

'immediate de-recognition and enforcement of 'penalties for filing false or incorrect election 
returns. Accounts should be mad~ available for public inspection. 

Legislation should also contain provisip~s for making--both donors and receivers of political 
funds accountable. · · · 

' ' 
Individuals ahd corporate agency. be permitted to ,make contributions to the political par:ies 
upto a certain ceiling higher than the ·present ·s% of profits and an incentive be provided in 
terms of tax concessions. ' . ' . , . : . . 

. ~ ,. • ' • '• ' '·' ' ' ; I' 
The Government 'should encourage lhe corporate bodies· and agencies, lo, establish· an 
electoral trust, which should be able to finance· political parties· on an,--e,quitable basis al lhe 
time of elections. . ': · 

• . ...._. 

'I 

' 

8.12 ~ontrolling Electoral Expenditure_ , _ . >~ 
·,n vieV.: 9f the· increasing cost of ,the _election campaigns, it is desirable that th~ a"xisii~g' 2~k 
on election ~xl)enses for the various legi~[ative bodies be suitably•raised tci_a, reas~nable_ilevel, · 
re.fleeting the increasing costs. However, this ceiling should inc_lude, all the expenses by the . _,,,_ 
candidate- as well as by his polifical party. or his friends and his well-wishers or any.-olher ,,, 

. expenses inc4rred in any political. activity sp_onsored on. ,tiehall of_.'the candida1~· by· an 
individual or a corporate entity. Such a provision should be the part of a legislation regulating 
political funding in India. ' 

8.1_3 {',loniloring Election Expenditure 
. " 

The Eleclion Commission should. devise specific forrnat(s) for filing of ele,ctidn. retu;ris ~y lhe 
candidates as well as political parties in such a manner that the fudging of accounts be 'made 
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difficult These accounts should be monitored through a system of checking and • cross
checking· through· the income-tax returns filed by the candidates, parties and their well• 
wishers. 

The Election Commission should organize training-cum-orientation workshops for the 
candidates and party agents to enable them to manage party accounts and election expenses 
in the formal prescribed by the Election Commission, especially on the eve of elections. • 

A suitable law should be enacted providing. penalties against' damaging or-desecrating public 
or private property by candidates, polilical parties or ihe agents, through painting of slogans 
or erecting cut-outs and hoarding or pulling· banners and buntings.· The· law' should also 
provide for constitutions of sp,ecial courts to ensure strict compliance of the aforesaid 
provisions of law, shciuld ·any di~pute arise in respect of•ttiii alleged violations-of provislon·s•of 
law by any candidate, political party or his agents and well-wishers. 

' . 

8.14 Property_of candidates and politicians ',_., 

A useful tool in the fight against corruption would be· legislation IQ make>it ·p_ossjble cto ! . 
ascertain details about the inherited and self-acquired property of candidates by means. or . , 
public affidavits-reporting -on it. Such affidavits should be,·audited by the.Special Authority . ' 

. created_ by the proposed law on 1 Political Parties. During. their term of office, ·elected· officials, ·, 
should also submit audited reports }in a yearly basis, as well as a final audited:statement:at · •.' 
the end of their term of office. This type or measures would serve to ~eep ttie public fully . 
informed about the property and lifestyle of politicians before they assume-power:during 1 their •' 
term of office and at its conclusion, thereby avoiding·any· unlawful acquisition<of,weall,h:' , 

''· ' ~. ' 
,8.15 Strengthening of Anti-Defection Measures. 

' In order to curb the- insidious practice of defection, the law should be amended to specifically 
provide that all persons defecting •from the party or the alliance of,party, on whose tickets they 
had been elected, must resign ·from their parliamenta,y or assembly seals and must·contest 
fresh elections. In other words, they should' lose their membership and the protection. under. 
the provision of split .etc. should be scrapped. The defectors should also be debarred to hold 
any public'office of a minister or-any olhe~ remunerative political•post for.at least.th~ durat'on 
of the remaining term of the existjng legislature, or until, the .next fresh ·elections,whichever is 
shorter. 

8.16 · Party System and Governance 

3·, The practice of; bloating the Council of Ministers must. be ,slopped, ·A ceiling on the 
number of· Ministers in any state or the ·Union. government be fixe·d .at _the, maximum of 
10% of the total th of the lower house of the ,legislature. c• . 

ng a n~mber ~f- p~lillcal offi~e; equivaleni . lo the p~~iti~rr or 
., er should also be stopped. Any new administrative organization 

1 ·created . through regular ,administrative . procedurep . ~nd·- only if the 
ave been made . in the regular' budget estimates; · of c.:lhe government 

Restoring Moral Standa~ds in .P'{blic Life 
• 'r r :, •••• , 1 1 , 

To •he question what can be done for' the restoration of moral standards and elhiqal V<\lues in 
public. life, -there is no simple answer. In, the context of the. current. feeling :of resignation lo 
corruption and uneth.ical <\rd· criminal practices i_n pubHc :life, :ancptiii qispo_~jtiqn,. 10· consider 
them as inevitable and, ,therefore, acceptab_le; ,it, 1_may be well _t_o r_em~mber Gandhiji's . 
observation that "Life is an aspiration ... the ideal must not be lowered because of our 
weakness and,.imperfections", and the fact of his life long resistance ,to evil in many forms • 
from racialism and imperialism to untouchablility. . , . ; . ': . .. - . 
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, Thus, in.additiol) Ip measu;es Uk~',the propo);e~, legislaJion-:1!) effeclively c~rb defections and 
_,operation ,of black money; break: the nexus betwee~·elect9.ral. politics, economic r!!sources 

and criminal -support, and establishing the institution of Lok Pal, it is necessary that.a rigorous 
Code of Conduct be drawn for both Ministers/Legislators and important functionaries of all 

,- ,_. political ,parties, which- ,should incorporate what the1 Nolan_ CommillEle ,iQ the_, U,K. :has· 
.. ,suggested .as the sev~n principles of public life- viz., selRessness,.,, integrity, objectivity, 

- accountability, openness,. hqnesty and leaders_hip. 

/!-, Publjc ,Ethics_. Commi1t11_e · con~lsting !.Of: reprl/sen!atives of_}•II .. Political ,P~f!ies and some 
_ . emi_nent-,-11ublic; persons, of. imp~ccable int11grity _and acce~tability may p~. ~on;;tiluled to 

·oversee, monitor and enforce the adherence to this code. - . . . . -.. ,. . ,., ' .. . ·- ' ' ' , 

,- . , i' ~ . ·. . . ' . , , w i I)· ' • ' 

Revlew,Of Election, P,roc_esses A!ltl Reform-Options {Chapter 3, _S~ction 2) _ 
-, 

• , , ., ' • • I • ,, • - • . ' . ,; •' •• , \ ' • ~ ) • 

~Oken u/s:~:i~~estions mentioned In the sum"!ary o:, th: C~:~s~l:t:~o~ ~a~er_ ~n the subject wer~ I~ 
The Gandhian-Model- ,. ' .. 

,0 .:- it . ,,,<, I,.! ' •:; , ':, ''!•:- ,,~ > 
21. , - •It.was _df!cldEld'.that in_ 1he report: ·ii shoulcf ,be brought out-, that the Com"niission had con~idered 
the Gandhiah'Mode1::of decentralization of. power.~; However, In: the present ~itul!tion, it- w_as, not found 
feasible:to be adopted., · • · •· ,_ ·•- - -,, .-

,..• ]..-.• • ,'. ' • • . . ,. :. •, • • ,-• t •L • , ", _ , , • ;, , • • ,,· •. " , • • '1 , 

22. : - The;_meeting-~considered·_,the. following,. suggestions ,.'mentioned in the. ~Umll]ary of_ the 
· Consultation Paper_-on,lhe ·subject issued,by•the,_Commission an9;not[ced that_ the poi~t~ made th~\ein _, 

have already been covered in the earlier topic: - - ". · . - , , 
' ' . , ' 

51.'rfos, · 2, 13, 14, ~5,21,24,29-30,34-37,'40-42, 44-49.anci 51. - · -·-. .,- -,-

,. ·-•~:-~ _i' ·•_,_1·:1, ·-' • . ,,,.:-;:• .-:: . : • • .•. , .· . •• •. • ' • 

--2.-__ ~ : , : There should,;be a mechanis,:n for _constantly .updaling·these rolls_and during-each 1'' 
.\ 

0 we~i<'of_April-the'updated.rolls as of 31" December,of the p[evious_yeaf·should be posted on 
-the web. ~ ·.;: '\.,-: ·,1 ·: N • •1 • ~ ,_ · 

,I, , •, ,.:.' •' , ; _ 1\ 

13, , · 'CEC's·s~ggestion to lmpose,Presicent's rule over all ,the State"s for the dura,ion of 
elections may"norne· ccirisidered logical-or feasible. -- · 

14. Once charges. relating to certain crimes have been framed by a court -agaim1t a 
person;_he should not-be permitted to contest elections unless:cleared:.- --_,:·: ·. --· ' . . , . . ,. . . 

. 'fi.15,. "c'_A· pole/J!lill•._ci:mdidate·.against·whoui the police h_ave framed,,charges.-rnay 'take tho 
'i matter lei a -special. electoral:court· This ·court·would be· obliged• to enquire 'and· take -a decision · 
· .. in 'a _-stricily time bound manner. Basically; .this· court." may 'deci - -, ·eth~r-there _is indeed a: : 

prima facie sa_se_justifying_ the framing of, q_harges. If yes, the pe Id not be allowed to_ , 
• 11 ,contest. - :, · :!· ~; ... ; , · • · , 

•~~•f_3, · , /·~,dr '-· ~·• .,,, iC: l, ~., , (_,·r i---. 
_- ·: 21'!- · ' Cre~te special electoral 'tourts•·tor"-_ deciding on, elect~'() ·1c, 

,_ 1_~·-a~ciclecl:in-a 1tiriie bound way wilhlri 16 to',12 weeks unlike'th\lio ;"'o " 'ii 
, · · .-by.which-~meJ~ey have lost l(lelr meaning'. -· :.te-,,,_~"o % \ 

.... , -?~ ~ -<) -~ ~~. 

• • 24, _ - · Partial ,state fundi,ng of elections through time--provided•:,;~,~i,\_ '?, -

• ·-::- ;'.3,r.pa;~~-ac~t'.~~t?fgn!~.e~p~~l:~_'!l~Y.f:~ti_nu\ :. ,- •· _ .. _., .' ':_ :.·~ 

-··.29._-' ·AfJ poht,cal .party_.accounts; much hke-the accounts of a pubhc·company, slli.. 
,-, puclished· yearly with'·complete' disclosure under pre-deiermined account heads. 1:he E~"-· 

,: , '.~omrt,ission \hould .. h_ave ttiese' accounts audit~d .• ' ". · - .. ,. , . ' -· ~-....._ _,,~ 
,-· •~ ••' •_''-' ;, , ... , '.1·':•r--• ~;•·• :;_ .... ~, I 'J. ' ,:1' ~'\..~'('f;•· 

.. :30,: ' : 'Also make· it ,obiigatory for,' cari\'/iaign ex'p~nse ·accounts· - ;both receipts and expenses , ' : I 
_ .-., ,- : of;all.9andid~tes to,~e madepubllc in theiri:onstiiuericies. ': .- · 1 · .. ·, ' : • 

1 
-, :;I\· · 
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34. ' Let carididates ··both at state level and parliamentary level win only on the basis of a 
majority vote meaning 50%+1 of the votes cast. This will create a majority representation and 
also push political parties and serious contenders to widen their appeal to their electorate. 

. l ·• 

35. · For this let there be a run-off election if required between "the top two candidates who 
,get th~ highest and the second highest number of votes .. · · • , · · • 

36. When using EVMs, have election spread ·over two days:and keep the second day for 
possible run-offs. This will save considerable resources. , . ,. . . .,: 

37. If this is not possible•have·the-shortest·p9ssibJe ,'gap between·the rnain election 'and 
the run-off. No further ·campaigning should be permitted. · · , :, 

Defection and The Tenth Schedule 

40. Whether by an individual' or a group, defections should· not-be pe'rmitted. If a legislator 
wishes to leave his party or vote against it he shouid vacate his seat. Let him/her contest on a 
fresh platform. The vote··cast by a defector should,also·be invalidated .. In the alternative, ihe 
101

" Sthedule should be.(epealed. ., . · . · . . 

-41. -As a corollary to. this\ the role of whip should .be. reduced. Whip should be allowed to 
be-used only for U;iose votes in the House, whic,h might threaten. the life of the governrr,ent. · 

42. Defectors.should not eligible for any public o(fice untiL re.-election. 
'•'\ 

Problems of lnsta_bility 

' . 
44'. Independent candidates should be discouraged,. Permit only those who. have a track 
record of having won any local election. , : 

45. .Let only ,recognised national parties or pre-poll alliances contest elections to Lok 
Sabha. 

. !' \ 

46. It should be possible without any constitutional amendment to provide for the election 
of the Leader of .the House (Lok Sabha -/State .Assembly) along with, the election of 'the 
Speaker and in like· manner,:under the Rules of Procedure: The

0

person so.elected may be 
. appointed the Prime Mini~/er/Chief Minister and ttie. Government, constituted' by .him may be 

removable only on a constructive vote.of no-confidence.' ' '., 
I . . .,• .. · 

Issues of Public Morant/ .. 

47. EducateJAdia'/~ais~s "b~~i their ,fun°damental'rigtit~ and duties, by drivl~g home 
the rnessa:t that poljti~a/,,PC?Siti~n. hol.ders are, not ."rulers".' i~ the sense of a "ma1-tiaap" or a 
"maharajy ut are elec\ed into' positions of authority to administer and serve the society's 

. . neegs/Creat~ a stron~_public opinion,.a_g~i~st. P?liUcal cor[upti~p _and by n:iaking_.s_ure that no /rre gets to enJoy the fruits of their corrupt actions.. , . . . , , . . • . , 

: /~_. Miscellaneou~ , , , , 

/ 48. Debar ·au rl~gis-lators' from. being' appointed as chairperson/{ of various state 
undertakings, also debar them from any non-ministerial'·posi' other' than chairmanship of 

.,legislative committees. ' · 
,·, l ' • 

49. There must be a bar on ministries thai are larger than 10% of the house. No other 
position of profit, e_xecutive authority or discretion should be available to legislators. 
' . . ' ' . ,. . 

51. . Some policy should be'devised to encourage public-spirited· "professionals" to contest 
elections and give to' the legislature the benefit of their expertise and ·experience for a term or 
two.· ' •· • 
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23. . After discussion the Commission decided that the following _suggestions made in the 
· summary of the Consultation Paper might be dropped: 

24. 

50. There must be a limit of two terms for any political position. So you may be a member 
of lhe pa,nchayat for two .terms, of stale assembly only for two terms even if non-contiguous 
and MP'for _lwo terms. · 

59. Create multi-member or double-member constituencies lo eliminate or at least reduce 
narrow appeals based on religion or caste. · ; 

After "discussion the Commission decided to adopt, the following suggestions with suitable 
modifications: '' 

SI. Nos. 1,8, 10, 17, 18,20,22,43,52,56,58,60 and 61. (The ·modifications approved by the 
Co,mmission are indicated in italics below the original suggestion contained in· the 
Consul/aliqn Paper)' 

1. Electoral roll should be updated at the lowest constituency level "'.Jilh a clear. link to 
the higher constituency levels till the parliall]entary constituency, ' 

· 1 The Electoral Rolls should /;>e easily accessible to the general public, 
preferably al a public place such as all the Post Offices In th,e country so that 
these could be inspected on payment of a nominal. fee-by any one. Facilities 
should also be provided lei /he members of the public at the post· offices for 
submitting their applications for modification. of the electoral rolls. 

8. Reference sectioQ 58A of the Representation·of the People Act 1951, give Election 
· Commission the authorily"to lake decision regarding bootti capturing not only on the report or 

the returning officer but even otherwise if it is satisfied. · 

8 Under section 5BA ·of the Represenlation- of Peopfe·'Act,.-1951, the 'Election. 
Commission 'should be authorized to 1ake a decision on the· report of the 
Prominent Citizens Groups also. 

10. Make booth capturing punishable with more stringent punishment and empower the 
Election Commission, 10· investigate booth capturing and other violations of the electoral law, 
through· the Central. or State police investigating agency: by the establishment or special 

electoral courts. .. · • . · \ .. , • . .. , . _ . 

17. 

' 10 The Special Electoral Courts as envisaged imd_er Ar1icle 3238(2)/f} qf the 
Constitution should be constituted at lh~yel, of High· Courts a,,rJ their 
decisions' should be appealable to the Suprenie''Cauit only (in similar way as 
the decisions oflhe National Environmental Tribun~11':".;'-- ' · ;· , 

. '-~~ 
un·der Section 8(4), sitting members are not" disqualified· even when-c;\mvicted until 
their appeal is decided. This should be·deleted. ' · · ", 

18. If an elected representative gets convicl~d on charges r';llated tci · s·pecific''trim';;s:,.he 
, ,shoul~ be_ n;guirnd t~ withdraw -from the _legislature for six months andJf, Ylithi_n that,period 11e, 
, fails )o gelan acquittal, he.should be disqualified. . · " '·.' ' 

" .. '. ·~ ' . ~, ·' . 

17&18 
:i I ! I• • 

These should be reworded: Section 8 of.the RP. Act, 1951 should 
. be raliof1aliz~d, 

• •'\, ~ • I • .J j 

20. Amend current' practice that ·once the High court hands out. the judgement on an 
. :, , . ,, election. petition holding, the <;a_nd,i9ate guilty or co,rrupl practices, the. case- goes lei the 

; ,., ·: ~ecretary of the concer_nfld Slate Legi~laJure or the S,~cretary General,. ½ok Sab,ha or Rajy~ 
Sabha, as th\) case' may be. It is then forwarded to the President who in tum forw~rds it to the 
EC. Only then does the EC Qet jurisdiction to tender its opinion to the President based ,011 
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which the disqualification order is issued. Instead of this round ·about procedure a direct 
reference between the High Court, the Election Co111mission and the President should· be 
·created IQ cut unnecessary delay. · 

20: Pre-1975 position needs to be restored. 

22. The basic problem Is that the_present rules have a significant loophole in the shape of 
explanation 1 to section 77(1.) of the Representation of the People Act 1951,-under which the 
amounts spent by persons other than the candidate·· and his agent themselves, are not 
counted in his election expenses. This means that there can be never any violation of the 
expenditure limits. All extra expenditure, even when known and proven, can be shown to 
have been spent by the ·party or by any friends and it remains outside of the· enforceable 
limits. This musi be rectified and all expenditure made by or' on behalf of the candidate must 
be included in his.expenditure limit as provided under the rules. 

22· • The expl~nation 1 to section 77(1) of the RP Act, 1951 should be deleted. 

43. Have intra-state delimitation exercise undertaken by. the Election Commission to 
eli[llinate anomalies like the Chandni chowk _Lok Sabha constituency being only' 117'" of, the 
voter size of the Outer Delhi Lok Sabha.constituency. The same sh·ould,be done for assembly 
constituencies. ' 

• I 
43. The delimitation Commission should reflect the p/u,:al, _composition of th,e 

society; 

52. The EC should be unanhnously appointed by a body° consisting of the Prime ·Minister, 
:the-Leader or. the Opposition, the Chief Justice of .India a·nd the-Presiding Officers or Lol< 
Sabha and Rajya Sabha. This should also be done for the State Election Commissioners. . ' 

52 The words 'unaryim_ou,sly' & 
suggestion. 

' . 
'Chief Justice. of India' may.be deleted_fro;n the 

56. There is every c~s'e for their being more women representatives. Political pa,:ties . 
should be asked to put up women candidates for at least one-third- of the seats they ,contest 
both for State and parliament elections or the same number of seats should be reserved for 

' ' them by rotation. 

56 
I 

Law should require the Political Parties fa put up at least one-third women 
candidatbs -for elections to Parliament. and State Legislatures. Failure to do ,. , . •' . . . - - -
so shoulc:f invite penalty.of losing recognition for the Political Party. 

F . ' 
58, All candid~stiould be required to clear government dues before their canaidature · 
is accept~,hlspertains spec_ially to payment'of. taxes and bills and to holding on·the 

acc/o,? on, ~::p:::::~:~dt::v::::~t::;:::;:gus;:::~::n:o;:~~ in ,.respe~; of ;he 

/. ~u candidate are pending before a ·court of Law should' be no· answer to the 
/ · suggestion, · ' ' ' · 

/ Hold State level and ·parliamentary level_ el~ctfons at the s'arne time. This· would ' ,, 
reduce election expenditure: 
60, 

60 · To the extent possible State & Parliamentary level elections should be held af 
the same time, ,. 

', • ··r' 

61. ·Every candidate at the time of election and every;· holder of a political 'position 
annually must declare his assets and liabilities along with those of his close relatives. 

• I ' ', • • • • 

61 · The word 'annually' should be· deleted from the sugg~stion. 
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25. The Commission accepted the following suggestions· in toto: 
. . . . . ' ;_.·,_ _, ' ' - : ·,.,. - - ~ ',-· - . -

SI. Nos. 3'7,9, 11, 12, 16, 19,23,~5-28,31-33,38-39;53-55 ~nd 51c .- -

3. Multipurpose voter ID card :or..citizenship card should be .designed .with a bar coded 
unique voter ID number. Over an acceptable period of lime these should become mandatory 
for all elections. 

: . 'I ( • • . 

4. This job should be entrusted . .to a.pre-qualified. professional organisation and should 
include. designing the . implementation or: the ·scheme in coordination 'with and under the' EC. · 
Panchayati ·-Raj·, Institutions and local · post offices . to be involved in . helping in its 

_ implementation. • 
' ' 

1

5. The designing or .E_lectoral R611s. and .ID shouid .be coordin··.ated with _a -~iew 10_-1h_e, l

1

, 

future. 
\ ,; . -; 

6. The • responsibiliiy for the electoral rolls and ID should rest with one integrated 
machinery under.the EC/SECs. · · 

Electronic Voting Machines ,._ 
' ' 

7. ,Introduce Electronic Voting Machines 'in all conslil_uencies as rapidly as possible. For : 
all sensitive constituencies us~ them straightaway. '. · 

Booth Captur;'ng and Rigging 
- ,I 

9. Again\ under section 58A of the Act,· the Election C(>mmission· should. not only be I 
empowered 16 countermand the·eIei;_tion and order a fresh election as now provided under the 
law, but also should be empowered to declare the earlier poll to be. void and or_der· only a re, ,, 
poll'·in the entire conslituency,-instead• or a re-election there, depending on the nature and, I' 

·. seriousness or each case. _ • ·. · , ' . ' · · ·,. · · , 

11. ' Consider use of tamper0proor video and other. electronic surveillance at ·sensitive 
polling stations/Constituencies. · · · ' -

. I .... , ,t , • , . ; 

Caste and Communal Haired f 

. 12. Any·campaign on the basis'of caste or)religion·and· any allempt to spread caste anC: 
communal hatred during· elections· should be punished with_ .ininiediate disqualification ar\'d;' , 

• , • . . ' -. ' l . " 
mandatory Impnsonme,1t. l; • 

\ ,. ., I•: 

·Criminalisation ~• . -_, .;,, ),: 1.i :.'j 
,,_,;-~!. ',\I 

16. Eliminate incongruities in .the .existing provisions of sub-sections .'. (2) and (3) ,of, 
Section 8 of the R~presenlaUon of the_ People Act, 1951, 'Nrereqy a rapist nvicted and 
sentenced to ten years imprisonment, may' be 'disqualifie·d. only for,six years under su ection · 
(1) and thus remain fr_ee to contest elections, even while in pris'.on ~,erving the last four ars ' 
of his sentence. The law should provide that whoever is convicteo··of any offence by a· Gou, 
of law and senler_tce,d to imprysonrnent for six month~ or more ~~ould be ·debar(ed frol)l •>"'--.._ 
contesting elections, for a period totalling the sentence imposed plus,~~ ~~~itiqn~I _six. ye~rs. "" 

19, . ~olitical parties, when they are seen .,to. be abetting criminalisation should face! ··- . • ., • . I 
derecognilion a~d olher'action. 
Election Expenditure - ·the· high cost of elections and abuse o'r unaccounted money: 

' ' ' 

power ., ': 
I 

23. Political parties ~s well as indi~idual candidates should ibe ---~ubje~i' '10 a prope_i: ,: 
. statutory audit oUhe amount~. they speng. At. the end .of the. ,elecli,ori. each ,candidate should . ~ . . . ,.. 

15.1_4 

" 



submit an audited statement of expenses, head-wise. The audit s_hould not only be mandatory 
but it ·should be enforced by ,the Elec_tion Commission appointing l! council of at least two 
auditors say for._'10 constituencies each, Any violation or misreporting. should be. deali with 
stron~ly. 

25. · For other proposed state funding, it has to be .linked to the· pciliti~I parties being 
·regulated by law and to creating a foolproof, me'chanism to implement financial limits str,ictly 
and to deter expenditure violations. 

26. · ' - Bring in transp·a'rency into all political funding. 

27. •Permit corporate donations within prescribed limits and,keep them transparent. . . (. 

28.' · Ma~e all legal and' trahspare~t donatloni_ ia_x exempt and treat ,ihis ta~ lo~s to the 
state as its con_tribution to ·state funding of elections. F9r ex.ample, tax ,exemptions 'c!Ou)d ,be 
limited . to say 25,000 for individuals and 10,00,000 for companies_ provided that the 
contributions are made to. party, tunas and not to' individuals. In the case of corporate 
contributions, the Board.of Directors,may approve up to say 1,00,000 and anything over this, 
amount niay be approved by the shareholdl!rs. Political funding should be a separate head in 
the accounts and annual reports of the company. T~is will ensure transpa(ency. _ 

• J 
31. There should ,be a serious .attempt at •reduci~g election ~xpenses and this. can be 

- done, by perhaps· changing the ground rules for electoral. campaigns -; ,Partly by e'1couraging 
the use ,of electronic and digital· technology to canwaign at state cost.and simultaneously by 

--. totally and effectiv.ely _banning other overt and wasteful tamas~aas of campaig_ning ' 

• 

32. Place reason.able restrictions on _the f~llowing: 
I"" 

. • . . : ; r . 
Wall writings, Display of cut-outs hoardings and banners, Hoisting· of flags (except.al 

· party offices,' public meetings and othe,r -specified· places), L!se pf more \h~n · a 
specified number of vehicles for election· campaign ·and, for· processions, 

: Announcements- or pub)i~i.ty bX more than a specified ~umber of moving v~hicles, 
Holding of public meetings beyond the specified hours, Displ;fy of posters at: places, 
other than those specified by the d_islricVelecloral authorities, ·strong pe~alty for 
violation of expenditure ceiling. During election limes rallies only under covered :roofs . . . ' !· ' • " 
should be allowed,. No outdoor public rallies shou[d be permitted.·· - . . _ • ' . . . ' . . .· ' . ' ' 

f C O ' 

33. Create an effective mechanism to implement lhese··rules .~nd ?reaie ia'n el'fectiye 
deterrence against violations. 

Compul~ory Voiin9 
,. 

. ' 
While comp~isory voting may not be feasible or advisable at present, a scheme of· 

suitable incentives for increasing voter participation may be considered. · · 

Negative Voting 

Sound on principle, the· suggestion for a provision of negative voting may be :round' 
impracticable and unnecessary. ·• ' 

'.. I • • . ,· 

38. · Consider, 'providing incentives. t~ voters ·ror' casting! theii vote by pr~viding of·some 
5imple facilities in oide'r to pust( up the electoral turn out.'· Together with the 50%+1 vote 
.scheme this will have. a_ salutary effect on the campaigning, _rhetoric ·of the candidates aho 
-political parti~s because, they'will haviato reach a higher nurntier of vote"rs now. · 
139. · Electoral' offences in the run-off elections ,should have a higher punishment 
pr~scribed. · •-

'-" I ., ' i , '-

. I . ,, 
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· iMlsc:ellaneous - '/ . ' . ' 
, .., ' • I-!' ,:: • • • J •. ' ... ,, •. : . ~· 
Th!!•EC should not be apf)oinled to any other office afteqetirement. ,. 

54. An independent audifing authority should be appointed for auditing annual"state'nients 
of acc:ouillHlf all political parties. . . . ' . ,.. . ·, .. 1-,' · 

. ' ' ' ' .. ' :., - .· : ~- ,- . . .. ' _,,. 
Rotation of seats should be done for SC-seats and non,scheduled area ST seats. 55.- . .. . . . - . . . . ',, 

57. · The minimuin_number of valid votes.polled .should be.inpreased·lo 25%,from the 
current 16.67% as a •,condition for the deposit not being forfeited,Also the amount pf 9eposit 
should b~ increased:-' Th'ese steps would furth'er reduce non-serious .candidates. . . . 

2_6.. . ...It' wa_s P.oi~leci" out that' some of th~ suggestions .. mentioned by .. ihe ·Commission- in the 
Co'nsillll!tion' Papers· weie already lieirig acted· upon by. the Government. : Members ,agreed that ii 
would'be.desirable.io mention this fact appropriately in the report:· . . . 

• • r, • ' ,. . .. . . . . " ,) . 
,n:_l 

, • ,,\ • uf 

Addition~! Agenda ~or 27'h & '281h November. 2001, 

27. ' The Hon"ble ·•: Chairperson 'had allocated the representations .' submitted by various. 
organizations containing their demands 10· some, Members/group of Members ·in. January 2001 for 
consideration and suggesting the 1:0\Jrse·or action,to be taken by th~ Commission .. It was noted that· 
there had not been much progress·in·this regard,· Moreover, •some ,more·,representations have been 
received after the aforesaid_ allocations. It was decided that the representations should be taken note 
of·when the draft.chapters on the relatable'subject'are considered-by.the Commission in its future 
.meetings. The Secretariat was asked to take note of ii. ' ·· : 

- : ~ . t.' ' ' 

.Additional Agenda for 291
h November. 2001 

. ··' ., ' ,• . . , 

Conslde~ation of the,,,suggestions· made by "Dr. Jayaprakash Narayan. Campa.ign. Coordinator. 
Lok Salta . · . · ' ' · · . ·. · . · · . , 

28. It was noted· that DJ. ··JayapriJkash Narayan 'had -~ade· a suggestion about·the availabiiity ·of 
the .ElectoralJ~alls in the .pas.I offices so that general ·public could have easy .acce·ss to it. This 
suggestion had already been accepted by the Commission while considering the Chapter on 'Polilical 
·Parties and Electoral Proces~ '- Need for Reforms·,· · . . ' · · .' . . . 

l • 

29. The other suggestion made by hil)l relates to a 'direct election", or Chief Minister in States .. ,t 
was ·felt that this suggestion in, effect means introduction of Presidential 'form· of' Government in the 
·Slates- -and acceptance · .or the. same· may amount 10· interfering with the basic features of the 
Constitution. This would be tiutside the Commission's terms cif 'refer'ence arid~therefore. ii could not 
be accepted. · · · 

Item 5 (Any other item) 

::~ " ( .., ~ ' I' 
• •• •• • •-•' L • ..,;_ • • • •, 

30: Smt. · Sumitra G. Kulkarni. Member was in favour of establishment 'of, Special Courts .for 
·women, children; an_d SC/~T, so·that ,their prqblems could receive special a!lerytiqn. , She also. wanted a 
time limit to be fixed for these.SpedafCourts for disposal of the cases b,e(ore_them; •·· .• 

' , • • • ' • ' ',. I - • '. I • 

31:. ' '!','ith the permission or'.1i;S.:ch~lr. the m~eti~g' wa_s infor.iriecnh;ii .'D~ai,s. of Fai:~lty. or Law of ·, 
·u_niversity of D_elhi ·and Dr: B.R 'Am~edkar University. f,gra have.s9,ughl· permi~sion. arid. funds for 
organizing a public interactive session ·cum -seminar in Delhi and Aligarh respectively. 'After some 
discussion. it was agreed that the· University o/ Del~i being a premier University might be allowed to 
conduct a Seminar at Delhi ~I the earliest and ;Preferably by the end of December, 2001 so that its 
proceedings could· be-available before the <;:orrimissicin prior to finalisation of its report. An. amount of 

. Rs. 40, ·ooo/-. which was paia to other universities for similar seminars, could be paid to ii. However. 
. ' . . . - I. . ,,.· 
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the Corrimisslon did not agree to the conduct of a ·seminar-by.the Dr:'B.R, Ambedkar University, Agra 
at Aligarh as the Aligarh Muslim University'had already held cine such seminar at this place. ·. · 

32. A communlcalion received-from one Shri O.P.R. Mishra from Mumliai see.king appointment to 
present his views befcire all the Members·oftheCommission during its-meetlngwas placed before the 

· Commission: All the members agreed that it was• not necessary to invite Shri Mishra as they have 
already received his'memoranda.•. · · 

. The meeting ended with a·vote of thanks ,to .the Chair.• 

' 

To 
l ,"/ • 

; . ' 
(RAGHBIR SINGH) 

Secretary 
Tele: 302 2079, 302 2080 

All Members of the Commission 

1. 
2. 
3. 
4. 

. 5. 
6. 
7. 
8. 

_. ,. • • I ·, ,•, ;_ 

· LIST OF PARTICIPANTS OF THE THIRTEENTH MEETING-

Hon'ble Justice Shri M.N. Venkatachaliah 
Justice Shrp~.P. ~eeyan .Re~dy_ .. 
Justice Dr. Kottapalli Punnayya 
Dr. Subhash C. Kashyap 
Shri C.R. Irani 
Dr. Abid Hussain· 

. Smt. Sumitra G. Kulkarni 
Dr. Raghbir Singh, secretary 

. ( .. ,,, 

.. : 
(In Chair) . 

:'1 (except 2~th & 26th Noyember) 
' . . 

···'. 
(14) 

~, ' ... . • ! . • 
(except 2·9lh & 29th November) 
(except 251!,November) . 
(except 24th ta' 27'" November) 

, I • . • -

' .. ,,-. 

AlllNEXURE 

MINUTES OF THE FOURTEENTH MEETING OF-THE COMMISSION HELD ON 
14,15;17 AND 18 DECEMBER. ·2001 

';' 

"' ' . . . 
The Fourteenth meeting of• the Commission was ,held in the Conference Room of_ the 

Commission in. Vigya·n Bhawan Annexe;. Ne>Y Delhi on 14,15,17 ·and• 18 December, 2001. Hon'ble 
Justice Shri M.N. Venkatachaliah chaired the meeting. The•list:of participants 'is al Annexure-A. 

,; ,,;· ' :- ' 

2. ·The Hon'ble Chairp~rson extended a warm welcome to the ~embers · and requested· the • · 
Secretary to take 9p the Agenda:· · ,, , , •, 

• - ' ', ! J • ' i . ' . . . ·, . ) : 
Confirmation of .the Minutes of the -Thirteenth Meeting of the Commission· held 
from 24th November, 2001 to 29 th November; 200·1 • · ' · 

. ' 

Item 1 

I • • • . . . . . . •' 'I I. . ' ' ; ... .' ' : ' 'I " 

3. , The Minutes of the Thirteenth Meeting of the Commission held from 24 th November, 2001 to 
~ . . 

29 November, 2001 were.taken as read and confirmed,su~ject lo the following amendments,:., 
. . . . . - . ' 

4. In para ·11 of the minutes regarding 'Parliament and State L~gislatures at Work~: under .the· 
heading 'Reorganising P~rliamenta_ry .,Time Table' at page, a'. of the mi_nutes·, t~e. minimum· number of 
d_ays for which. the.legislatures sh9uld have s_ittings in a.ye~( sh9uld be·p_rescribed ~s under:, · 

' . \ . •I',' ,,_ i ':-·i: 
Legislative Assemblies.of Small States . . : 50.d~ys 
(number of legislators being· less itian 70) . ~ . 

Legislative Assemblies of Other Stales . : . 90.days, . 
. Rajya Sabha· ., . . . . . ,, : 100 days 

, Lok Sabha : . 120 days 
. ,. ' 
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-Review of th·e Working of.lthe Polilical Parties' Specially· in. Relation. to Elections,,& .Reform 
Options · · -, · ,,, ·; . -., , · · .· __ ,. . ; «·· :-. ·., . 

·•5;••· ·''. · ,Jusfice Dr. K.•. Punnayya· had some ··reservation on the ·.adoption of,:modified. para 8.7(c) 
·me·ntioned at page 15 ·of .the minutes that no:candidate should ,be declared.•elected,uhless he/she 
.secures more ·than. 40. % · (40% · +1) ·of.·the' ·votes :·cast. (instead-·of .50%: t1 :mentioned in .the 
recommendation in· that para originally). He fell that there would .be· practical difficullies .in holding .of· 
run off elections. · 

-I :. ,, ' i • I • /"; • • ', ; • ' 

6. Para 8.8 al page 18 of the minutes regarding 'Curbing Criminalisation of Politic_s' should be 
modified as under: 

·· Any person ~harged with any offence punishable with Imprisonment for a maximum terl)'l' of 
five years or more,. should be disqualified for being chosen as or for being· a member of the 
.Parliament or Legislalure of a Slate on. the ,expiry of period of one year from. the date the 
charges were framed against him by th'e ·court. in lhat offence a.nd sh·a11 continue lo .remain so 

·' •d "disqualified till the conclusion of the trial for that offence. In case of conviction, the bar should 
apply during ihe period under which the convicted person Is undergoing the sentence and a 
further period of, six. years,after the .completion of the. period of the-sentence. . If any party 
violates 'this provision, the candidate involved should be liable. to be disqualified and the party 
dereglslered forthwith. 

Any person-convicled fo;·any heinous crime like rape, murder; smuggling; ilac·oity, etc. should 
be permanently <lebarred from contesting for any political·office. · • · ·• 0 • • -· - • • -· • 

~ •.f',i,', .:.;, ,a, ~~,, . •'. I,•·'. . , . 

7. In Para 8.9 at'_ page :1 I! of Iha'· minutes rega"rding · 'Checking Proliferation cif· Independent. 
Candidates' the portion regarding 'security deposits' should read as under: · · • · 

~ ' '· ' , ".. ... 

The existing security deposits should be dou.bled, ' j: ,. 

8. In para 19 of the minutes para 8.14 al page 21 should be replaced by the foliowing: . . . . . 
··, -8.14" · Properly of'candidaies and politicians ·, : ''; ·= '. . _-. ·' :: ·, ' 

A useful tool in th~ :fight against' coi'i'upti9n. would be•.to' Ja:t"dow_n by legislation. to .make it. 
possible to ascertain details about all the assets .and Liabilities of candidates by means of 
public· affidavits reporting .on it. Such affidavits should be audited by the Special -Authority 
created _by the proposed law oh Political Parlie~. During their term of. office, elected officials 
should also submit- audited· reports,on a ·yearly basis, as well as a final audited statement at 
the end-of,their term. of"offii:e. :ThisJype of measures would serve to keep· the· public fully 
informed abciut·lhe property and. lifestyle_ of po-lilicians before· they assume power,. during __ their 

· term of office and al Its conclusion, thereby·avoiding any unlawful acquisition of wealth . 
• •• ·~ '-,'.; - : ' ~ ·•.,: ~, ,1 • 

9. In para 19 of the minutes, para 8.17 at page 22 urider· the--heading 'Restoring Moral 
Standards in Public Life' should be deleted• as ii was not agreed to in the thirteenth Meeting of the 
C • • • ~ ' •" ' • I •~• • •~ •'" ' .' •,~ • •. omm1ss1on. -· , ... ,, ~. , . . . .. . _,· . , . ~· , , ... : •. 

' ;~,.-· -,·,'.:•·: r:•· ,_.. • ',• ~'!.~ :., .. ,. 

Review Of Election Processes And Reform Options {Chapter 3, Section 2) 
• ·. ' . ·.,' ·"·,:.-:'' -, :·.· •'·J'._ ,... ,' -;_:_ . 

10. , In para 24· of the minules: . · · • .. ' ' 

(b) 

'In plac~ of suggestion in para' 8 (al pag~ ~6); theJollowing s~all··oe·substilu,led: . 
8 · Under section· 58A. of the '.Representation of: tlie. People' Act, · 1951;- •thf{ 'E,lection 

. -. Commission should be' a"uihorize'clib take a decision regarding '600th' capiuring on the 
- report of the returning offlcer, observer and also of the Citizens Groups.. · 

· In place or suggestion in para 11f{at page26), the following shall be substituted:·. ,. ,. · 
•, • ...,. . t'-• .-. ' - ,:•';' ·•· ..... , ./ .·-:. '._' • 

10 The Special Electoral·Courts stiould be consiiiuied ~t-:the /eve(of High Courts and 
their decisions tshould be:.appealab/e to the Supreme Court only (in· simiiar way as 
the decisions of the National Environ"!enial Tri~unal). The 'Spe!'ial Eiei:toral Courts 
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should decide the c:ases within a period of sfx months. Fa, ,deciding the cases, these· 
Courts should take evidence through Commissioners. , 

(c) In place ot'suggestion in para 17 (at page 26), the following shall be substituted·: 
18. The disqualification shall ~pply after expiry of. a period of one year from the dale the 

charges were framei:f in a court of/aw (as staled in para 8.8 above). · 

. . . \ - ~ 

(d) -In place of suggestion _in para 61.Jat page 27). ti,e following sh?II be substituted:. 

11. 

(a) 

" . . , 

61 Every candidate at the time of election must. declare his: ~sseis a~d liabiiiiies a
0

l~ng 
with. those of his close relatives. Every holder of a political position must declare his 
assets and liabilities alon·g with those' of his close relations annually· .. Law 'should 

.define the term 'close relatives'. ,. · ··· · 

In para 25 of the minutes:· 
- - -: -- ., '' • ~ • Ji - • 

J , , / , , ~ • , , , , ~ ,-. ,. • , ,I • , • } i:- ·' . ~. ' , •, , . • .. 
In place_of sugges_tio[)_i_C],Para 28 (at P.~ge 29); the followin~. sr~JI .be substituted: 

. r , •. • ;:;, • : , •• ,. .... ' .• ; . : : 

28. 
I 

Make all legal and.transparent donations upto. a specified.limit tax exempt and treat 
'this tax loss.to the'state·as its 'contribution to state funding of elections. For example, 
ta,x ·exemptions' couid be. limitef \o :saY,. 25,000: for -!n_dividuals, _and 10,00,000 for 

·" companies provided ,that the contributions are .made to, party funds and not to 
• individuals. .In. the case of: corporate contnbutioris, "ttie". Board of Directors may 

.. :., approve up 't~ say· 1,00,000 and ~nyt~ing ova\ this a,mouhtmay be approved by the 
, ., . ; shar~ho\d~r~:,.P.Plitic?I _funding· ~h?uld be'. a se_pi'rate ,,h_~ad i~ the 9cc~unts .~nd, annual 

.·, r~ports of the company. Th1,s w,11 .ensure tr,a~sp_ar~nc;y._, ,This .,;o,11,:be ,n add1t1on to the 
, , ~xis ting . cori~itiops l,a\~ in i~e· '.conipani~s· Act, 1956." for _ni,ak!n!i donations to political 

,_. _p~rti7s: _: . •.·, .. ·. :~ · _ .:· '{ · . . :. _- · , : 

(b) ln,plac~'of suggestion i~ p~ra::is (at ~~g~ _30) the t~ll~.;,ir~ ~h~II ~~ s~b;tj\~ted:,, 
.. ' " . . \ ·. ' .. . 

(c) 

'.38.,, , , Consid<lr ''prcividirig. fncenti~es 'to voters, fo; b'asting:' their -~iite',by pr~viding of some 
. simple facilities in° ·order' to push up the' '•electoral tu;n,'out. Togethei with the 
50%.,.1(40%+1 to· begin with) vote ·scheme this will hav~ 'a salutary effect on the 
campaigning rhetoric of the. candidates and political .Parties because they will have to 
reach a higher number of voters hoiv. However, ''ihere should be _no tax rebate for 
,exercise of the 'right to vote. ' . , 

" c • •/ ,\' : •; ": t; '. •· '' 
In place-of suggiastion. in para 57 (at page 30) the iollowing shall be substitutec: 

57. The minimum numbP.r of valid ·votes 'p~lled shouid be;.increased ·io 25% from the"· 
current' 16. 67% as a condition for the deposit not being forfeited. Also the amount of 
deposit' shbulci b/>'.dou6ted for'independent' candidates."· .These steps wouid further 

· reduce non-serious car.didates. · ·; " ·• · ' • ' • ,. • • 

12. Dr. Abid Hussain' was in favour of the powef being vested in the defeated Prime Minister and 
his cabinet lo recommend dissolution of Lok Sabha' to the .President, which recommendation would be 
binding on the President. This suggestion had not been mentionecHri the minutes ·or ttili' 13

1h
··•Meeting 

and should be deemed to be iricorporatec{therein.-. . •. · 
13. . The meeting took up for consideration topics u~der Chapter II of the draft final ·report, 
After detailed

0

discussions, the Commiss.ion agreed on ea~h of the topics under this Chapter 
asunder: · · , ,' · _•:.; -,: , :, ,· ; .. , :r, ·: ,._,·,.· · · 

J • ~ , , , ( ), "I. ~ , , .r, · • ,,; ', 

{A) • · VISION OF SOCIO-ECONOMIC CHANGE-,, , ·,, •: , · :•" · · ;-.. · · <:• .• 
It was not~d that this part did, not conta_i/1' any-recommendations as such. :rh_e Commission, 

therefore, decided to remit this.po,:tion_.of the draft-Reper\ to the Ecjitorial Committi>e for such edi_tori~I 
changes as are co~sidered appropriate by it. · 
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(BJ EFFECTUATION AND REALISATION-OF DIRECTIVE PRINCIPLES OF STATE POLICY 
,, 

1. The 'Directive Principles of Slate Policy shall be called the Directive Principles of Stale Policy 
and Action ;o: ; " • .... • 

2. The demand that has·been made'froiri'time to.time that the ·Directive Principles of Stale Policy· 
be made jusUciable so that the same can be enforced like the Fundamental .Rights contained in Part 
Ill ·or the Constitution has been carefuily considered arid the Commissiori"has come.to the conclusion 
that the same can not be-accepted at this stage. ' r, r •• ;r, . • -

3. For·ensuring that 'ttie Directive Principles of Stale 'Poljcy'imi-°realised inore eifectively: the 
. Commission' recommends as under: . . ' .. . . . ' ' ..... 

4 .. 

(I) 

(II) 

" ' 
. The Planning• Commission shall ensur~ that there is specific -mention/emphasis' 
on_ and· specific bench-marks for the progressive· effectuation/realizations of 'the. 
Directive Principles of State Policy in all the plans and schemes formulated by it. 
Eveiy Ministry/Department or" the Government cir 'iridi_a/· State Governments shall 
prepare and :Publish a special annual report indicating the extent of 
ef/eciuatio'n/realization of tlie Directive Principles .. ·or 'State' Policy, the. shortfall in 
th,hargets, the reasons for the· shortfall, 'if a'ny arid ·t_he ·reinedial measures taken 

., ~ ' . , . . • ~ • ' • ' • • • \• ' . • -"l•i ,. . - ' • ., •• \ • • • 
to.ensure·theIr full-reallzat1on, during the year under report. · 

·(iii) c,. The' af<iresaid :·• Report at'-· (ii)' above' shall 'lie .. discussed by the Planning 
Ccimmissioh in' interactive 'senifnars/workshops'" with the 'representatives or 

' . ,- . ,-_ various~NGOs,:_civjl :so~i~fy' Gr0UJ?S;,etc;.'.in_,)Yp[ch the _represe~tatives of the 
:.: • • ' ..• c~rcerned' Ministry/Qepartmenl arid ;_the pepartmenlal Rel~tef;,Parliamentary 
. : . . Standing' Coininilt!!e wou(d ,also pariiqipale. . . . . ' . .. 

(iv)' The'· report ·under (ii) along with the records/ proceedings urider (iii). will be· 
considered and discussed by the Departmental. Related Parliamentary Standing 
Conimitte_e_ wliich sh.all ,,sutimit its, .. r.eport on the . Y{~rking . of. the: [/~partment 
indicating' the achievemehts/faiiures· of thll Ministry/Department along with its 
recom·meridations thereto. to the Parliament which shall discuss the Report within 
a pej-iol 8/'three mprths· ~rid pass a. resolution abo'ut the' action ·required to 

0

be 
taken by 'the Ministry/Department.· · ' '-- ' · 
'• • • ,r ' ' /· 

5. The requisite amendments to the Rules ~r Business to"enabl~ 'itiese • proceilli;es shall be 
· brought about._ 

(C) , _- SOCIAL SECURIT-Y AND EMPLOYMENT . , , · --
• • .... <' • • • • • • , •' 

.,·~.-,,:,,.·. , -·· .... J;,., •, ·,_, ,.- ... - •1·· •. ••.· ,.., . - .·, •· 

• · ,, ,·,Article 41-.of:the Constitution,m'!Y be:~r.ne.ndeiJ"an.d '! proviso,m~y .b,e add~d to that ,anicle so 
as to provi_de that the State shall bring a suitable le'gislation, for providjng the right to ·rural. wage· labour 
fora minimum.of 80 days in a year. A proviso to Article 41 in the following terms may be inserted: 

• ., -r' • - . 
, , "l"rovided that the_ State shall by· suitable l_egisla_lio_n e_ndeavour .to guaramee rurl!I W'!ge labour 

for·a mi_nimµm of eighty· days in a. year: · . ' 

. (D) ',LITERACY: C '' • • ' :, 

~--'~ ;,_- - ., /~. \:·_ •• _, > 

Th~ s~mmary ,:if -recommendations made · under this t~pic wa~ remilted to the Editorial. 
Commiltee Shri K. Parasaran, the Member-in-charge· or this topic being a member of the Editorial 
Committee .. it could consider, discuss and fine tµne the.:recommendation~'with.particular reference to· 
the. new· -technology -that may be. required -for handling ,the ·'enormous ·changes '.required after the · 
proposed Article 21-A becomes part of the Consti_tuticin as it V/OUld be a crucial area'. · • 

~ • • .. '. ' ,< ·-
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• (E) ,FUNDAMENTAL DUTIES 

, . The draft report on the topic of Fundamental Duties prepared by the Member-in-Charg~ ·was 
considered. On finding that the recommendations contained therein, wertJ fo~nd to contain inadequate · •· 
picture·of the Comi:nission's comprehe,nsiol),of the,sµ,bj~ct, it.~as de.eided that the,matter·be remitted 
to the Editori~I Committee for suitably drafting the. report, taking into_ consideration, inter alia, (i) 
Recommendations of Justice J.S. Verma Commi~ee, which were gen~r . .;illY. found ~o. be acceptable by 
the Commission (ii) Consultation Paper op the subject .released by the Commissipn and (iii) Paper on 
the subject submitted by Sm!. Sumifra G. Kulkarni/Member. . , . . ., . . 

(F) FUNDAMENTAL RIGHTS 
'' ' 

- t I , , -•• .• - • ,. • " , • ' • 

In the light of the 'discussio'n contained in this section, ·the· Comf!iission is ·making the following 
recommendations for amendment of Part III of the Con·stitution of India, which deals with Fundamental 
Rights. ' . ' . ' ' . . . . ' ' • • ' ' .· . ' ' . 

RECOMMENDATIONS 

'· • • ~, , , ·• • • I 1 " ~. ~. ',, ' ' ' ~ 

1. In Article 12 of the Constitution; the following Explanation should be added: 
,. ' ,. , • ' ' - . ' ' • ., ' • • ,_. J. • ' ' 

• • : . ' . • .. • . . I ~ ., .•. ' • . , • . ~.' , • : 
' , 'Explanation.- ·In · this ' article, the' ·expression :"other, authorities" shall include any 

person in relation to functions of a public nature:'.... . ' . . . ,· • 
. . . ' . . - . - . .. . " . ': 

2. ··In sub-cla~se ·m and sub-clause _(2) o(Article 15 arid'in,'s~·~-ciause.(2fqf·.A.rticl~ 16, before 
the words "or any of them" the follb1ving words should be inserted; namely:'-, · ··· · ·. . , 

"eth'nic or social. origin, politi,.;il ,or e>ther opinion,,property.or qirtl)" . · 
• 1 > • ,.,, , , . • • • 1 ,, l • 

3. (i) In sub-clause (1) of Article 19, in clause (a), after the words "freedom of speech and 
exwession;,.the follo,wing

0

WC>(ds'sh~uld b7 adde~:.: _ , · · . ,·_ . ·: · " · > :;· ' " •· ,: . 
· "Which ~hair include the freedom· 61 the press and othe('media: the freedom to hold 

· 'apioions'and_lo seek, receive and impar) i~forniation·and iqeas'' . ·, •.. 
.,1 : . . ' . . ' ' 

... _, ' . . 
. (ii) In sup-clause· (2) pf Article, 19, after. t~e words "incitemert to: an offence", the fqllowing, 

worasshouldbeadded: '·. •··· · . · .. · . · ·'•· · ,,. '' ·. '·' · 
"or for preventing the disclosure of ihforination received 'iri· cprifidence>if required, in. 
public if1terest" 

., ., . ' ' ·: j ': -

4. •- Existing Article 21 may·be re-numbered as tlause (1) therefor, and a 'new·:clause (2) should b"e . 
inserted thereafter on the following lines:- · · ' · · 

' . 
, "(2) N0iOne·shall be sutijected'lo torture·cir to crtiel; inhuman or··degrad.irig treatment 

or punishment". · · ' ~ · '· : 

5. .After,Article 21, a new Article, say article 211\, should'tiJ iriserted:a;'folldws: . · . 
. . 

; ·, · "21A. (1) Eveiy person shall have the rig~t· to' leave the territory of India and 'every 
-citizen shall have the right to return to .India. , .-,_ . . : · · • '.,, · . 
·(2) Nothing in clause (1) shall prevent the. State from making any law imposing 
reasonable restrictions in the interests . of the sovereignty and integrity of India, · 
friendly relations cif India with foreign ·States and interests of the general public.". 

6. . The existing Article 21 may be re-numbered as clause (1) thereof; and after·ciause (1) as so 
numberea, a new clause n'amely, ciause (2) should be inserted as follows: . ;:: · 

- ' 

"(2) Ev~ry 'pe;s~n who has b~en illegally deprived of his right t~ '1(t~ or liberty shall 
have an enforceable right to compensation.". ' 
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7. II is proposed that a new article, namely, Article 21-B ·shoul(! be inserted· in- Part Ill oflhe ' 
Constitution: 

8. 

"21;B,-(1) Every person has a right to respect-for his plivate and family-life,'his ho'me 
and his correspondence. ' ' . · •' , .- · ,' .. ·, .. : · ·, . 

· -, (2) Nothing in clau·se (1) shall prevent• the Slate frorii° making :'any law 'imposinj{:' 
reasonable·feslricUons on the exercise ·of t11e right ·conferred by claus!l' (1),in'the: 
iriterests. of -security of lh·e State, public safety or for'·the prevention of 'disorder or 
crime;, or f<ir-ihe ·proiectiori"of health or morals; cir for tHe:protei:tion· of the·rlghfs and 
freedoms or-others." ··' "·· · · ·•· :· '· '· 

In arllcle 25 of the Constitution, -
. (a) in clauslj!_ (2); for sub-cl?use (b), lht, following claus~ should_ be substilu\~d, namely:- ·, 

, "(b) , · pro,vi~irig' f9r ,sciqa! w11lfar,9 imd, reform or \he ·t~rciwi~g· open of l;iindu, Sikh, 
Jaina or Buddhist religious insU(uUorys•'of a public character lei all classes and· sections, of· 
these religjons.". 
(b) Explanation II should be omitted. , 

9. After Articie 30, the following Article should be added as Article 30-A: 

10. 

. ' 

•30,A: Ac9ess to Courts arid_ T~ibunals and speedy justice, ' _ : . . . 
(1.) Everyone has a right io have• a'ny dispute that can be resolved by-the application 
of law, ,decided in a fair. p_ublic he_arjng.be.fore a.court or __ lribuQa,I, or.forum· or where 
appropriate, ar\other'hidependent and)mpartial court; tribunal orJol'\Jm, ::. : ' · 
(2) The · right to access lo . courts ·shall be' deemed to include right to reasonably 

.. ,., speedy,_~fl.d ,e.f.!ectiye justice in au m<1tte~ before_ the.co~rtsc' trib_un~~s or -~iher. forum 
· and the State shall take all reasonable steps fo achieve the said obJect. 
- -,- • • .• : • - - • • •' ;' •• ' , • •'~ -, ' • I 

Af_ter the proposed-'Articl~ :ici-A, the'foilci;.ing'Article should be in;erted
0

as Article 30:B: 
- , , , ,. :- ~, r t , .. 

'30-B: Ecjual·ju~tice and_ free legal aid: ·.• · . , · ., · . , ... , : . : . · , 
The State sJiall secure that the operation of the·regal syste·m promotes· justice on th·e 
-basis ·of equal ,justice, and shall, .in p_articular,. provide free legal aid, by' means of· 
suitable' Jegislation or. otherwise', 'to'. ~nsure that opportunities: ~o( ,securing justice are· 
not denied to ai\y'ciiizen'by reason of'econoinic or othefdisabililies.", , ·' . 

; • '· ' -.: ... - ·:. , • ;· , ., ..... , • : ' ·- - • .: ';' • ) f 1•. • • • ',·(•, ·-' t ': 
11'. · · (i) The first proviso to arllcle 22(4) as contained in the Conslitutiory· (Forty-fourth Ame,ndment) 
A~t. -~~78_sl)ould lie substituted _by lheJollowing proviso. , _ . , 

' - . . ~ . 
. "Provided that ari Ad_visory Bo!\rd stia_li ,consi~I of a Chairman _anci not iess than two other 

· .memb.ers, and-lhe'Chairman ·and the other·members .of ihe Board shall be serving judges:or.any High . 
. ·:cOurt~"·.·· ~·- -_ .... _ .- - . . . .. -·. ,, - .. . ; 't:·•,;-·- . · ·, .. ·. ·_: • ·-. . . 

. . ·~ 
(ii) Article 22( 4) or (7) ~hoµld 

pertod of deie'ntion·to·six months. 
be suitably ,amended :providing f?rc r!lslriclirg, the maximum, 

.. 
12. For the exislin!! Article,:i00-A, the fqllowing i'r1icl~ should be sybslituted:. 0 ·::, .·, 

. ·., 
' 

, ·. "300-A: (-1 h - :oeprtvalion 9r·acquisition or property·_s~all :be by ·auihority of law and 
· only for a publi~ purpose. , . · .• · ' ·, ~ · 

_ .• , ,1. - • .: --~j:~,,-.-
(2) There shall be.no arbitrary deprivation or acquisition'·ot.property: ·. , . 

·. Provided ih'at. ho deprivation, _or. acquisition of :agric~ltural,. forest arid non
urban · ~ciinestead, land belpnging to or· customarily ;used· by the Sched_uled- Castes 
and the Scheduled•Tribes shall, take place except by ·authority of.law.which prescribes. 
making ofa suitable rehabilitation scheme ,before taking possession." . 

r ,- • . : 
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,13 •. · 

• 1,, ~- • ~ ~ •• 

·in Article 31-B, the following provis,o should be added at the e.nd,'namely:, , 

.·.J·' 
,, 

-·' 

\,. • : r ~ ~••:-•:,• • • -1'",' 

'Hovidea ,that ttie protectipn afforded by this' article lo Acts anl Regulations· which. 
may be h'ereafter specified in the Nihth Schedule or any of· the- provisions , thereof, 
shall not apply unless such Acts or Regulali?ns relate -

I • • :· •~' ' ; • ' ;, •• • • ' : ,;, .·,. _.::,: ·• ': '. 

•a)· in pith and.~ubstance to agrarian reforms or land reforms; , 
b) to reasonable 'quantum elf.reservation.under articl':'s 15 and 16; 
c) · to provisions for giving effect to the policy of ·the State towa(dS 

securing all or,,any of .the ·pripciples· spedfied Jn clause (b) or clau.se 
·' - (c);of,arti~le 39:" • . _, , ·, -

. '•i' . ·. ·• ,.,,-: _. ·.,'.: '. .. : . . ' "l'. •'•• ' ; 

14. Article 359 (1-A) •. ~hould:be .. amended 'by, ~ub~tltutingc'for "(excepl,'articles·-20· and 21 )\ the . ' . -· .... ,, ' .. 

'"(except,articles·17, '20, '21 .'23;,24, 25 ahd 32/
0

: '. ' • ' ,.; 

' ' • , 1 ' ' + 

·1oIIowing: 

. , . ~~ r' ~' ~:-:. ,·,: .. ·;·. -• ;_•! • 

. 15. The Commission has 'received representaUons ,for ,abolitiqn ·and for retention ,of death penalty. 
•The Commission, after due' deliberatioQs,, has rio)Jhought it appippriate tq re,commen~. at this stage, 
any change in the existing law relating to imposition qf d.eath penalty:· _,, · 

'· ,, ,,. • ·,: · -1··' :-_, · " , ·~ i' ~-' ,,• .. _:q,,_:·, "·, · •1 

16.·· · A n,ew arti~le,_say,Article. 30,C; should-be ·added in.Part 1,1! of, the Con~titutiqn .\>~ the following 
. :tiries:- . . . . ,·I. . . r. l lt: -,· .. . \ ','..., ·, ··, ,i ' ' 

. • . . ·i , •. ·-.• _ ,,. . . ' ,· '• .•• 

• • ''Article•·30-D:.(1) Every"'child shall have:a right to free elementary education ·o/ quality until he 
completes the age of fourteen years.. . ·· . . ',: : '·I ' ; : ; ,'.··: '}'. :-:,; : I ': '·,' :. '.- . ,' 

, - (, ,. ! : ~ , .. ~ . ,_ ·:·· :· .· .~, :,'.. ·,-: ·,; ·, · ... ~ ::--:,. 1 •-." : 

. '(2) Every person shali't:,ave the right-to education beyond ,'the' age of fourteen y~ars within the 
- _lil]'lits of, economic capacity and d_eveloprnent of!he,St,a.te.":, , ·; - -: ' :: ·; . ' 
._ ' . . •. _:,, ', • . , '•' . ].'' ,),\ ~-· .. '1 •. 1-: 

17.·_ 0 Aft1,r,arti9Je.24, the f9Jlowing article sho9)d be, inser)~d; ~~'l!ely:- . :•" ,' 

18: 

.. ,, -· .-,t · .l· • . .., •.• ·• 11 . ' :-: •, ! ,., ~ , ,·' •• , • ' 

"24A. ,, Every child shall have a'.right,fo! care.and, assistance in· basic needs, •and 
. . ,,_. pro,iic(i6n l!9rp'?!I form,i' of !]egled; h~,rm fnd e,~plb/tai/qh;, . 1 : : , , _ _ · 

, _ • ' , • •• , , ••. , _ • • '. . . , , ,' '.•t' l I. ., .. I , . , ' 

After the proposed Article 30-C,.:the following 'Ahicle sKouli!;be. inseirted as Arti,le 30-D: 
• , ,.. i -, " ',I ·.;_, f. \ , ! q . ' • 'i ' •. , '. :i 'f I,, . ,,,,, j•~ •. '·'' / ,•'.· , 

, , :"30,D; Rig,ht''.to P,r~~e:ntion ·of, p~i1Uii~.~. c~~l~rxati9rt),t ·~col~~y:·a·r~ sustainable 
.. :·.~_-·.·t!eve!<?PP1eht:· ___ · ,,:-_ . · ·t. · .. -, "I-. " · · '"' · 
,_ . - . ·, - . " . ,-· 

• -. .. .·, ' .1 1
1 •. • - · , • .. •, ~jr· 

: , Every person has the @ht- "· · · . , . 
,,,.,, ., .(a) to an environment that is not,ham,ful to his health ot well-being;· and' . 
. ',''' (b) 10'• tiav'e', ,tlie environment' pip_t13cted, fol 'ihe)ienefit of_ ,pr~sent' and• future. 

:gerie~ations,
1 
thio~gh_ reasonable legislative arid ~_the( rrie'asure_tti')t:-c . ,, ·. 

· (i)'prevent pollution·and ecological degradation; ' " 1·· • • 

(ii) P[0mote conservatiori; and::' •.·. ' ' ,:: • : : ' ' ' :: . ' ., - I 

(Iii) : secu,re ecologic~lly._. su~_tainable _ d,evelopment _, and_ tife: of · .• natural , 
· resources while promoting justifiable· ~CO~O(llic an·?: SOC/!!1 devJicipmerit;•; ', , , : ; 

. '· ' . ', .,. " -_ . . :·~ •' ...... . ,._ . ' ' ~ '' :· " \ . _. ' . 

1_4: •''• 'The ·Coii)mission tooK up the 'topic 'All-lridia•'.Judicial Service'· undeCChaptei'6'of volume II 
of the Final Report for co~sideration. · Justice Shri' B.P, Jeevan: Reddy explained' the· background of 
the matter and the: views of ·tlie various .High ·:courts. and.·others:. After iletailed .discussions, the. 
Members· agreea to con~lusion that the !o'rmation of 'a'n All:lndia Judicial Service would ncit be a better• 
alternative, than the present' system 'and ·therefore: it would riot be· preferable' to disturb' ttie' present , 
position. The Commission did not favour deletion: of clause (3) of article 312 of the Constitution: · 

I • . -· ., -,. i.. :· - ,. l : '• '' -; ,; ~I ... 

15. · The next topic,takeh up for consideraiion·under Chapter 6 of volume II of U,e 'Final Report 
was 'Financial 'Autonomy ot'the Jud°iclal _Biancli <>f ,the State!) After, 'discussing the craft" in detaii; 
the'Cornmission decided on the following recommendation to b'eomade on this topic: , 1 

' .,1 ' i' ; , 
l. '·. ; · ; , , 1 .-. • • .. ' ·, ~, . ' ; \ ' ;~'T , , • ' ,, 

1 
"! 
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I 

'The financial auto.nomy is one of ·the essential elements for the independence of judiciary and 
·· the. Commission recommends ·that an appropriate- mechanism be devised to ensure that th!', 
budget proposals of the judiciary may be finalized after mutual discussions between the 
judiciary arid the concerned Ministry keeping in view the developmental· needs of the 
judiciary.' 

16. 'Appointment, Transfer and, Removal of Judges' was the next topic under Chapter 6 of 
volume II of the Final Rep9rt taken· up for• consideration. After _comprehensive discussions,. the 
Membe~s agreed to th_e following recommendations:' · 

(i) There shall be a National ·Judicial Commission for making recommendation as to the 
appointment ·or a Judge of the S_upreme Court (other Jhan the Chief Justice of ·India), a 
Chief Justice of a High Court and a Judge of any High Court. 

(ii) The compositicin of the National Judicial Commission would'be as under: 

(i]i) 

(iv) 

(v) 

(vi) 

(vii) 

(viii) 

(ix) 

.. {x) 

a) The Vice-President oflndia, ' . · 2- ,, 
·b) The Chief Justice of India • 
·c) Two senio(-mostJudges ·oMhe·Supreme Court, next to the Chief Justice· 
d) The Union Minister for Law & Justice. . · · · • -. 

The · National Judicial Commission shall meet as a round table. While meeting for making 
recommendation as to the appoiritmerii of a Judge of a-High Court,'the Chief Justice of the 
concerned High Court shall also be associated as a Member of the Commission, · 

Proposals for appointment of -judges should originate either from -the . Chief Justice of 
India or the Chief Justice of a High Court,,'\S the case may _lie, ·• : · -' , , 
The retirement age of High Court and Supreme Court Judges should be uniform and· it 
can be 65 years. ' ' · ·. · . -. . . ·"' ·. ' • . , '. · · · 
The Pension of the judges should be-same as the last basic:pay,drawn by:them'plus·th·e, 
Dearness Allowance. , · , . 
The retired judges should not be appointed :'to ·any '.paid app611Jlnier\t l,inder _the 
Government. However, even for post-retirement non-paid · assignments, . it is 
recommended · that, :to· efimin'ate "room .'for irrelevant co·n~iderations,' it w9uld tie , 
appropriate to ·provide·as a· matte·r :of law ttiat where a'.retired 'Judge ·is sought to b_e 
appointed to a TribunaVCommission·.or 'similar other body, such· appointment should be 
macle in' consultation with the concern~d Chief Justice: lri 'tli~ case' of appointment ol a 
retired_ ,Judge/Chief Justice of the Supreme Court, the Chief Justice of India will be 
consulte8 and' in'the'c·ase· of a'/:ip'ointment of a judge/Chief Justice of'the High Court,' th~ 
Chief Justice o(that Court should be consulted. Such a course would help in eliminating 
irrelevant co~siderations and would also facilitate_ ;ipp_o[nt!)lent. of appropriate persons to 
these bodies. . . .. · - · -· · ,. · · ' ·:··. · ' . · 
As reg~rds the transfer of j(idg~s-,.il shbuld be as ·a lnati~r of policy· a~d:the ·µowe/ under 
article 222 and its exe·rcise, in appropri~te cases should ·remain ur\tiiuched, The Preiident 

• ·.•' • .• '. ' • ' ·- 1 ,,, ·- • • 
would transfer a ,Judge.:from·o~·e· t1igh _9._ourt to any·q\her_ High·court after consultation 
with a committee.comprislnirthe Chief ~ustice_of India and the two senior-most ~udges of 

, ' . " , ' l 
the Supreme Court. .. , . , . . , • ., _. _ · · , 

. The Corilmi_ssion c'ci~sid~r~ tha) the· present posi~o~ o( imp·e~c~~ent is totally inadequate 
and for various reasons impracticable. · 

, , T~e .commissi9n .sugg_e~ts a, prqce~w~ ,as to · how t,o .deal .,with, ccin)pjaini~ of, deviant 
. behaviou~ as at Annexure-B. · · , , . •. _ . ,· . . . , . . . . 
' _The C_o~·mis~io_,i :is of-the-opinion.,t~at·_lh~ mere.crea\ion· ,an·,t ~~is/ence: o'r a· ~echa.nlsm 

!!S suggested. herein sboulq i·tself op!'ra_le as a, che_ck again~t .qevi~~t beh!!viour. Wnere, 
however,-devia_nce oc:cur_s, it is !)e9es?ary .that it_ is dealt with appropriaiely.: · ' ,' -

. . ' ,.:.., 

Chapter T- Union-State Relations 

,J , I ; • ' +,/ '\'• ' • • ' ,, ., •, • ,1z. -l'~e ,next: -topic taken ,up for ,c9nsic;Jeration. v,,as. :'Article_ 356'., After -discussjng the draft. 
prepared by Justice Shri,.B.P; Jeeyan Reddy and ·_a ·Paper prepared by Shri SK Sh_arm.a, ·former 
Secretary in the Inter-State Council, in detail,. \he Commission decided ttiat retention of this article was 

; 
1'5441 
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. ' 

very_ niLich necessaf}'. ShH SX. Shamia participated in the discussions on the topic as a special 
invitee, T)le Commission requested Shri S.K. Sharma !o modify the recommendations pail of the draft 
in the light of discussions and submit the revised draft recommendations in a narrative form to the 
Editorial Committee bY 25th December, 2001. · ' · 

18. The Conimlssion iook up the next topic "the Institution of Governor". The draft ieporf prepared 
by Justice_ Shri B;P, .Je'evan R·eddy was taken Up for consideration and after detailed discussions, the 

-~ Commission decided to adopi the following recommendations: 

(a) :i,•. The appointment ·of Governor should be entrusted to ·a Committee consisting 
of the Prime Minister of India, Union Minister for Home Affairs and. the Chief 
Minister of the concerned State. 

--- _ . . (b) Norma//y:fiye year term of the Governor should be adhered to.. , · 
· ---.:___(ol_ Removal or transfer of Governor should be by following a similar procedure 

· • . · · -~~as•foh.ilpP.olntment I.e. In consultation with the Committee . .The Chief Minister 
of the concefne'if,st~te(sl..§hould always be consulted'in ihe matter. 

To 

(d) In the_ matter of selection7ifra0 Goverf!!!!, the following matters· mentioned in 
, para 4, 16,01 of the Sarkaria Commission Report sf/ould be kept in mind:-

·'4, 16,01 A person lo be appointed as a Governor should satisfy thefollowing criteria: 

► I-le should be eminent-Iii some walk bf life. 
, He should be a person from·outside the State, , 
, He should be a detached•figure and not tooJntin:,ately connected with the 

local pol/tics of the Stale. . 
.► .. /-le, should be a person who ·has not, taken: too great a part in politics 

generally, and particularly in ·the recent pa_st. 
. - - . . ' ' . ' . ' ",!,; ~ ' . . 

In selecting a Governor. in accordance with the above ·criteria, the persons belonging to the 
minority groups should continue to be given a chance as'nitherlo. ", 

(e) The time-,limit - say a period: of six :months ·- within which the 
.Governor ,should take a ,decision whether ·to grant assent or to 
reserve it for consideration °of theiPresident shoul<l be pr_escribed. 

(f) The Editorial Committee Was•·requested to examine and further 
consider the following suggestion: 

• ' ,. • ;' w • 

If the Bill is reserved for consideration of the· President, :there should. b·e a time,liroit, say of 
three months, within which the President·shollld take,·a decision whether to• accord his 
assent or to direct ,the Go~emor Jo return it to the State_.~egislatur~ or to seek the_ opinion of 
the Supreme Court regarding the c'oristltu!ionalfty 6f_,.the Act unaer Article 143 (as· it 
happened in the cas~ of Keralz Education Bill in 1958). , · 

(g) 

(h) 

, . 

When the State Legislature reconsiders and 'passes the Bill (with or 
without ~mendments) after it Is returQed by the Governor pursuant 
to the direction of the President and the Bill as passed· is again 
presented to the Presidknt for ass~nt; the , President shall r1ot 
withhold assent th~refrom., . · , ' , · , 

· It should be-provided that save as otherwise provided in clause (4) 
of article'360_ of the Constitutio·n,· a "Money'Bill", ca"nQot be feservea 
by the Governor for the consideration of the President. 

The meeting endad,;vith a vote of thanks to the Chair! 
,. • 1 • ,, ' ' ! ' 

(RAGH.BIR SINGH ) 
'Secretary 

'Tele: 3022079;3022080 

All MeCQbers of the Commission 
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· ANNEXURE -A ,. 
. ~ ~ ,. - :~ r-"•;' . ' .,. ' . ., 

. ,, " ' . ··l.1sT oi:'i>i\irricjpANTS bF THE FOURTEENTH MEETING . . . . ' 

,1_. Hon'ble Justice Shri M.N. Venkatachaliah (In Ch~ir) •h· , 
. :. ·2; Justice Shri ·s.P. Jeevan Reddy ' . . .(except, 18 . pecemb~r) · 

. :i.' i1sfice R:s:sarka'ria.' . , <, ""_'(e]CceRf 1.~
th
~/7

11
; an,~'.1_8

th
, December) 

4. Jusfice Dr, Kottapalll Punnayya · · 
_ '.,5 •.. SJlri F';A, Sangm·a . , . (exyept 171

\a~d 18
th 

December) 
.-, -·6. ·. Shti-Soli J. Sorabjee •,, 

7. ·Shri K. Parasaran 
8. Dr. Subhash C, Ka6hyap ' ,• -_, . 

,, 9. Dr. Abid Hussain •• , 
,'10,.Smt:.Sumitra G,.Kulkarni. ·: . 
11. Dr. Raghblr Singh; Secretary .i , 

',__.._ 
·~'•·· r,, ~·--:"'.,, 

Special Invitees •. , --;.=c 

1. 
2. 
3. 

Shrl Gopi K. Arora ·. · 
Shri N .C. Saxena 

-· Shri S.K. S,liarma 

• • "-. I 

(except.17 th Decemti~r) 

• J ·•. •• .,, ~ • • 

Haw complaints of devlallt behaviour should be dealt with: 
- ,/ ~ . 

ANNEXURE-8 

. . · ' A CQmmittee co_mp[ising .the Chief JU§liiiEl, llt lnci\a ~ilcl' ~a senloi~iiiosi Jiic:iges 8( the 
Supreme Court .should ~xamlne complail\ls ·or cieiiiani il~liaiiioiir of. all kinds_ aiici _E6inpliiiiits of .. 
misb':'haviaur and incapacity, Thil_ir scruiiny ai this siage ·would b_~-c~nfined to ascertain whether -

a) there Is no substance In \he complaint; or- · .. 
b) there is a prima facie case calling fil1'11 luller ifWes6gaii6H ~iia enquiry; or-

. c} whether it woul~ be sufficient io ;aciminisief afappropriate lldvice/warning lo the. erring 
· · Judge .or give 'olh~t lllreclions to iHe cdncerned Chief Justice regarding allotment or work 

-• ta·such Judge' or lo trar\srer-hlm ia· same' otMer court. 
' '. '' ... ,:~•--- -- . . ·f-i. :·. -·- - .. · ' ·, . 

, If, however, 'they find that th1i' matter is serious and tA~i ii ca,lls for a fuller investigation or 
inquiry, they will refer the matter. for a IUII inqUlry i6 \~e committee (constituted under the Judges' 

·. lnquity·Act, 1968). '· · • •. · · 
. . . -: •. ·•': : . . .. ' \ 

· ' .. ·The ·ccimll)iltile'sh~II be a permanent committee with bomp'asltiari l~dlcated in _the said .Act 
and:_not one- tbnstituted. ad-hoc loi a. particular case cir from case \~. case; a§ is t_he present ·position 
under Section 3(2)' al the AcL The tenure of the'' G@liifiilliee siiaii Ile foi' a· period al lou[- years aria 16 
be re-constituted every four year:s, 
.... ~- • ' '1 • 

·. :, ·• ,: --T~~- c~mhil;te~. ~h~I; ~e'. cohsiltuietl by ihe. Presfderii Ori- ihe advice or the Chier Justice or 
. India_. The rriernl:iership ''sliau· ncii be iuil time salaried .. eiripioyment. Bui the terms. and other 

conditions "of service •ai thil_ · Members or th~ ieaffiffiiiiee ·silaii 6e sucH' as fnay be specified in the 
· notification cqnstitullng. the commilleG, . fhe coffiffiiitee shair.inquire into the allegation against the 

~udg~ in 'accordance' .~it.ti. the' ptbceclllfe 'prescribed' by the said Act, i.e: in accordance witli sub: . ' 
sections (3) to (8) of Sect16ri"i3'antl .suil,secli6n t1Loi Section 4 of the said Act and submit their report 
to the. Chief Justice 61 India, ·- , . . 

T_he report should be considered by the lull court of th~ Supr~mei' Court: The lull court shall 
lake a decision as to~ ,. . · 
"';~~1.he_r)a)'thii° Judge concerned ·au.ght to be exonerated bl the charge or the charges levelled 
againsfhlm;,or, .. · . . . ·· • 
(ii)' whether any. c~arge or charges are established against ·him and 11 ,so,. whether the charges held 

:Proved are so serious as to call fRr his removal (i.e. _proved mlsbehavio~r) or whether it should be: , · 
sufficient to administer a warning to, hin\ and/or make other directions with_ r~spect to allotment dr work 
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to· him· by, the concerned :Chief Justice or to transfer• him·.to some .other: ~qµrt (i.e., deviant behaviour 
-not amounling to misbeha~iour). .:• ·•.. · 

If ,the decision of· the· .full .. court of. the· Supreme. _Cour\· -i.~ )o. remove the Jydge, . the 
recommendation to· that .effect ,shall be made· by the Supreme ,Court to the President of India who shall 
pass· orders accordingly: The-cdecision oi the. J;ull Court: of the Supreme ,Court 'means the decision 
arrived al by two-thirds of-the dudges of:the Supreme. Court pres_ent and yoting and a simple majority 
of the total effective strength (and not sanctioned strength) of the Supreme Court. · 
. . ' .- . . . - ' ' .. - .. ', . ' .. ~ ' . ·. . ... , ·~ ' 

This procedure shall equally apply_ in case of Judges of the Supreme Court as well with the 
modification that the judge against whom complaint is received or •inquiry is ordered, shall not 
participate in any proceeding affe~ting.him.. · 

.. , , .... . ': r·: 

., 
• . ~-, ' l. ; .: , , . .' . . t, ' .. 

MINU.TE°S OF THE FIFTEENTH MEETING OF THE COMMISSION HELD FROM 5th 
• i • ' p th . 'I ,• • / .• 

, · · ..... , · TO 8 .. JANUARY,'2002.. . 
. " ' ,. '•, l,, • • ·: • - .· : 

. . •. . , . . ' . . . - - . . -: .... -,. . . ' - _- . -- \ . . . . -, ' ~ . 
. :. ,: ';ri,e Fifteenth. meeting. of ttie. co,;,missiori 'w~s 'held' in' Yti.;; Conference. Room ·of ''t½e 
Commission in Vjgyan---Bhawan •Ann_exe. New [?elhf,fro')i 

0

51h •to.8th.Jaruary,::2002. H,qn'.ble Justice Shri 
M'.N.-Venkatai:haliah chaired the meeting . .The list of participants is at Annexure. · · 

. ' . . . -. ' . . ' . ·.-· -~ ' ; ·. . ~ . . . '· .,._ 
. • . ' - ' : . " ' _i. ,. . . ,, h . ' - " I • ;, 

2: The Hon'ble Chairperson extenaed a warm and . respectful . welcome ·to. the Members a·nd 
· requested the Secretary to take up the Agenda. • ·· · ' .. ; ., . :.- •; .,., .... 

' , • ,• •. , • ·•l ' '., •..,_1~ f ,_' j•, '' \: ' ' (, '.;_.· ' '. · ." ~ .~/ • 
Item 1 Confirmation •of the Minutes of the:,Fourteenth,Meeting of, the, Commission held, 

' th th· th' lh - .... ,_ .. ', - •' ~: ,.. ,. - ... ~·• ' ' 
on14 ,1.5 ,17. a~di~ Dece,mbef,20.(/1,:: .. ,.,,,ca ;··'J'. ,-., ,•,, . . 

3. The Minutes of the, Fo"~rteenth.Meeting of the. Commission held .on 14",' 15'", 17" and,,18": 
' • " '- • •· • ' ' ' ' ' - .,-, ••' .. • , '" • < 11 I j 

December, 2001 were taken as,read'and confirmed subject to the following an:,endments: , . ,, 
: • ' ' •'.I• : l ,, ~ ;;.-. 1<' .l• , ..•.. ·; : .... 1 ··,• .• :J,;.J, 

(i) 

. (ii) 

. (iii) 

''-

' ' • ' ! ' • : ~ • : ' ' ; • ' ' , • ' ' • j!'' ~ ·1 • 1_' .• 

, Dr.: Subhash C .. Kashyap pointed .out that ttie minutesC:did not" r~flect an imp,oiiant: 
decision ·of the Commission .. to have. ·a meeting wfth_; Shri R, -V~nkatararrian, forrner,. 

,President of lndi<l ·10 elicit his views ',;>n Vq(iOUS matters of national importance re!ating:{) 
· to working of the Constitution.:· Such a decision h~d. been ,lakeri·.twice earlier,: ~~t. 
so_mehow was neither recorded nor acted upon thus far. The Comll)ission could call on' 

1i1 .-, him after ascertainlnQ hi_s conyenience. ,.. ;-' :· ·, .' · ,:-- , ... , 
• '•1 . , , , ' '· ,. . •, , : { ' - - • ~i~ - . : 

••• 1· 

[The _Hon'ble Chairperson directed: that,.irJ]mediate :action,
1 
,be· taken to seek an 

appointment with the former President oflndia.] . ; . · ' · · 
• ·, ·.·, · :11 -· , · ,·;_.. ·.-.~. '· ,,:, -··· ·._,. ·· :r .. ;,' · · i'•i 

Mentioning of the names of siShri ·Gap;' K.' Ar~ra, N:c. S~x~na and. s·:K. Sharma in iiie 
!1st of participants at .Annexure0A ·(page· 18). of• the minutes ;as· special irivilees was not 
correct. Shri Gcipi K·,Aiora had participated,in:the .meeting,as Consultant 'in .pursuance'. 
of a decision· of, the: Gommission 'for assisting ·them. in.:the ·d'rafting/editorial work 
whereas Shri;.saxena ·was only: calle_d: to ·clarify .a-, point. 'Similarly; Shri S~arma was 
called for·a few minutes;ciniy·to explain the contents:Of-his note. Hence of tl\ese three 
names,: only .the ,name•,o( Shri"'Gopi ,K. '"'ro(a as .Consu,It~nt should remain in 'the 

, minutes::rhe meeting accepted the' suggestion'and _decided accordingly. 
' :·. :.:. ·.:.•·_;· (._ .- . .>~:;;•..>: ~;.1 4-

Jn para. 6, the ! portion regarding ,_'Curbing C,riminalisation of Polilics: mentioned 
.~ ~ 'l ther,e~upcjer,shquld ll~; mqdified as ,Ufld,er:-, . , .,· ,_ ,·1, _., · ~ 1 • , • ; , ,J' 1 ~:-:- ••. , ~~:·: :-;;, : :· 

· . . An:r, person charged with ·any offe~ce punishabl.e with imprisonmErmd!?[:!a 
max,mu") term·of five years or more; should• be disqualified for being chosen 
as or, for being,a men:,ber of P,arliament or of the °i.egfslature 'of a ·sfafia-·on i~e 
expiry of a p·erioif orohe· year from the··date tlie cii'arg'es were rra·m~a",;-gainst . . - . . . 
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:hiin·by the court in thafoffence and shall conlinue to rernai~ so disqualified till 
the conclusion of the trial for lhal offence, In cas~ ,;if conviction, the bar 
should apply during the period under whi~h th~ ~qnv!cted· pers!m js 
undergoing the sentence and for a further perjag of :six y!Jars· after the 
completion of the period . of the sentence. If any political· party. violates this 
-provision; the candidate involved should be liable to be disqualified and the 
paity should be· deregislered and de-reqognlse<! fp_rthwi!t,. 

Any, person convicted far any heinous crime. like rape, murder, smuggling, 
'. dacoity, etc. should· be permanently debarrecl frgrn ggi,te§ling f9r any polilical 

office. . 
, , 

(iv) · Para 12 at page 5 should be subsliluted·as under: 

Dr. Abid Huss_aln was In favour of the power being vested in the Council of 
Ministers, irrespective of any'vote, ta recommend dissolution of La_k Sabha to 
the President, which recommendation would be-binding on the President. This 
suggestion hai:i' not been inentianed"'1n the minutes of the 13th Meeting and 
should be deemed .to have been incorporated therein, 

(v) In J)ara 16 regarding _appointment, transfer and removal of Judges on page 14, ii 
should be mentioned that there was seine discussion ri,gariling the composition of the 
proposed Nalional,Judiclal Commission 16(1). Since the substantive issue relating to 
judiciary was scl]eduled to b'e discussed on 7'!' January, 20Q:2', the'decision on •this 
item was deferred to_ that date. · · 

(vi) . In para 16(iv), ·at page 14, it'vias noted that the Commission had agreect'·tha_t th_e 

(vii) 

(viii) 

(x) 

· retirement age of f;Ugh Court and Supreme Court judges should ~e upjfom1. :However, 
· · there was rio decision that It could ·be 65 years,· The matter would be discussed on 7~ t - , ' . .- .. -, 

January, 2002 and decision on this Item was deferred to that date, . 

Para,11l(v), .~t page· 14;relatipg !~·pension of the judges should be deleted. 
. ' . ' ' . . . ' .. ·, 

Para 16(vi) at page 14, relating to prohibition of appointment of retired judges to any 
Jl!lid appointment under ihe Government, it was suggested by s9me members ttiat 
such jobs should include those of Governor, Ambassador and 'the like.. Hqw~ver, no 
'lirm decision could be arrived and hence decision on this item was deferred 1. . . , . . ' . . 

Para 16(vjii) at page 15,of.the:minutes may be substituted as under;. 
- ' ' I • ' . '; ._ ' 

"The Commission considers that the· present position regarding removal 9f :a 
judge of the Supreme Court or of a High Court is totally inadequate and for 
various reasons Impracticable\ ' ' 

Para 17 at page 15 of the minutes may be substituted as under: . ' - ' . . ,.. . 
. ' 

"The ·n_ext topic ·taken up for consideration was· 'Article 356'. 'After discussing 
the·. draft prepared by Justice Shri -B.P. Jeevan Reddy .and a Paper prepared by 
Shri ·s.K. Sharma; former Secretary in· the Inter-State Council, in detail, the 
Corrimission decided that 'retention of this article was very much necessary. 
Shri S.K. · Sharma was ·cailed before the Commission to explain the contents of · 
his paper .. The-Comm_isslon requested Shri S.K .. Sharma to subrJ]i\ t~e 9raft of 
a recommeridation in the light of discussions In a narrative· form to the Editorial 

. Committee by 25th December, 2001. · · . · 
. - ', .· -

The Commission ·noted· that the Editorial Committee had ·'not" received· the desired draft from ~hri 
Sharma. ' " . . ' . 

1 N~ -fi~al 'deciSion could be ~rriv'ed ~t WhJn the m~tter was disdu~~ed Bgain. 
•,•, ,· • ; " . • I 
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(xi) 

(xii) 

Para 1 B(a), at pageJ6 'of the minutes regarding appointment of Governor, may be 
substituted as under:: . ' ' ., ' . . · ... · 

';'Article 155 of the Constitution -may be amended and the amended'Arti~le may,read 
as·undef:·. \· ' I , • ' 

. "The Govemo~ of a State:' shall be .;appointed by the President/ afte( 
·-consultation •with the Chief Minister of· that State, by warrant under his hand 
and seal." · 

At the fourteenth meetin9 of the Commission, topics. di~c~;sed _inclu~ed (i). Treaty 
Making Powers and (ii) Liability of State in ,Tort. · After full deliberation, it was decided 

· by the Commission · to drop , both these matter~. . The minute'\ m~y · be modified to 
i,nclude a reference.to these clecisions. ' . , · , ' , ·. . , -

Item 2 
• ••• J • ;_ • - ! 

The Commission then took up the .next.agenda ite'!' ,r!)gardi~g c.~rtai_~ topics of 
Volume-II of the Final :Report. · 

,' • '. • , ; ,· l, , W • : , , : 1•. ,, • • '; I•~ · l, _, I_.·, : _ I . • , , 

,ChaRter ~- Effectuation of ,Fundamental ,l~ighJs,, Dir.ective"f'dn<:iples1~rid,F~ndafTl~':tal Du tie~ . : 

1. 
•' l ' .,.-., . ' ' · ', J • ' ' ,', ,l " _-, i· 

Pace of Socio: Economic Change · · · 
. ,. \ 

4., · The Co.mmissio'n 'decid~i to' 'req~esi'' Justic~ Dr: K: Pu~nayya, Member In-charge of the 
subject to prepare ·:a Draft'.final 'Report o'ri this' topic,' preferably n'ot exceeding '15· pages and submit 
the same to the Drafting and Editorial Committee by 1 zlh January, 2002:, The :said Draft Report would· 
be circulated to all the Members'of.-the Commission, who would be·requested ,to send'theircomments 
to the Drafting and Editorial Committee latest by' 20th January, 2002 so that 'the said Committee could , -. , 

. take'the same into consideFaticiri before finaliziltiori"of iheDraft Final Report'. ' : ·: · ·, 
• • '· l , . . • ' I;'. I 1, 1 -~ • 'i •, • . < • ; t • 't , : ' 

Chapter 5; The Executive and Public Administration 

(A) Executive Responsibility,' ' : '' . "<' 
~ . . .. ,·.~. ~ 

. ·,::. 
• '. j 

1. Tr~aty-making Power 
' ' ( l ' ~ ' '.l • ',~ • ' I O ! 

5. After ,deciding to drop the. proposals contained in the Consultation .Paper, the Commission· , 
recommended that Parliament may consider enacting suitable' legislation under article 253 "for giving· 
effect-to international .. agreements.", . ,• ,, , , , ; ,, , 

2. Liability of State'in Tprt 

: I •! ' • ' :•;- •'' • . . . ,.. • ' 
6. After considering the-point:!'made•in .the Consultation Paper, the Commission decided that no 
recommendation was necessary to be mede on the subject. . · · · · · 

. " ,. ' , , ,J ••• 1 • ,• I ~.,, ' 
' .. ' , \' 

; (B) Administrative Accountability . · . ,. , . ,1 _. 

·1. 

,, 
' ' . 

Legal CO(!trcil of Monetary and J:=iscal'Po/icy 
f'! 

i. The decisio~s ol t~e 'comnii;sio,i',on tri~ reconimehdaiionk contaitie; iii the··oraft:R~port 
on ;Legal Control of Monitory ·and Fiscai Polley prep·ared by Dr. Atiid Hussaih; Member ln'.ch'arge 

. are as·under:, 
1' l•·•·•f"·,~,••,'1,. "•·•·:·· 1,, ,,.~ , 1 · 

' ' • l ', ~ , •. • • _ ~ r I' , , 1 , l_ , " ' • \ •, • , • • , :• , I L 1 ~, , • , , •• •' I 

1. No change is' needed. in• the existing provisions of the· Constitution iri so far as appointment of the 
C&AG and other 'related matters are concerned. The Commission would, however, recommend 
tliat a healthy cbn~entidn'be developed to'invariabiy i:6hsui\ the Chairman of ttie Public Accounts 
Comm_ittee, who by a well:~stablished parliam'entary convention is alw~ys a leading member of 

.. the Opposition, before_ the gov.ernment decides the appointment of the C&AG. ·. 
, .... J _,:~,-~:.' ~:- .' • ... ~ ·,:._~· : • •"' •• , .. ~ ·.-·~.: :\\~'..:-:,· ••• 1. :, ·-:; ' .~ .• -· .... :'.'.." ::/ • 

(It. w~s decided, tha( 11:i,- mod1ficat10n o( tf?e .f1rc1s1qn,.ta_k~n. by the. Com.m1ss1on- '? ,ts 
Thirteenth· meeting· regarding_ appointment of'the C&AG [Chairman· of the Audit Board of 

· ,.,;~' -.,;, ,1: " ' 'I '.' ·· .1··· ', ~ '1, )•'• ,,. 

\ 



' . ' -
India]. by a Pommittee,. the present method of appointment, of C&AG may continue. 
However, a ,heallhy __ col'/ventfO:n b.e. developed to• cotJSU/1 ,the Sp_eak_e~ of the Lok. Sabha , 
6.efore the Government decides on the appointment of the C&AG): . . " ' . 

2. , The Con;titulion should be amended to provide for .the constitution· of. ,m Audi\ ._Ejoard for better 
discharge of the •vital function of publlc audit, but the number of -members· to b(l' appointed, the · 
ma'nner of their-appointment and ,removal and other related matters -~,houlo b.e dealt with bY, . 
appropriate legislation, keeping• in vfew the need for ensuring )ndep~naen! lunctjoning of .!he 
Board. _ · · · 

, (This .recoinmendatlon·was agreed). , ' ., ,;:· . 
• / ' - • -......... ,, \ ',. • • >; 

3. The findlngs.~hd recOinl)1endailons or'tlie.•Pi;\Cs tie made bindl~g __ on !lie QOV\l;m]'lel]I, 'fhis-neecl 
-noqequire an all)endment qi ,the Constitution, ;'A political, convention·sl]oul~-be _deve!oped with 
the- cooperation cif all major parties· repre·sented in the leglslatur!l to accord lo the PA<;:s the 's\atus _ 
of a,pe/ma~~nl "cinsciehce:keeperaf the nation iri'fina~cial~matler~:· ': _ · : _ . . . 

' ~- . ' ' ·' 
·(After discussing this recommendation In detail it was .decided that Dr. Abid Hussain would 
discuss the Issue. with''oiie ·'of- thii. form(lr' Chairmen 'of th~ Public "Accounis -Committee 

. before "ns/lzlng the draft recpmmendation in. the Drafting anci_ Editorial Committee) . . 
• • ' • t,t • ' , .~ • '•i - • ' . .' ~:: •• 

4. To f~liil IJ)e ca11ons.of accou~tabUlty, a_sy,stem ~f:exte(nal au9i_t or_,c_f~G's_organization by a . 
reputed ~rm or. agencY.,:,tie aqopte9_.1,o ens~rftha! _Q~r au_q!t_ agfnci~~- ~ave· kept ab_rea_st __ ol 

, deve)opments in th!!. theo_ry and pract,c~ of pubhC. audit._ A. Slll)/!ar,:~yst~~- ~h~~ld be ~vol,y_ed for 
the state level orgal)izations. .. . . _. . - . · .,.. . . . · _ · _ : _ 
. . • ;• • l ' " • ,, • "I' ' • ,, •• I•• J. '. • ,• • •• • 

' ' •• , ; .:\.• ' • • '., • '- , . ' '.' I ' I . -, ; • • • < .• •• • :.-- • 

(Regarding.this recommend'!lion,.,the ,C'}mmlsslon,rellerateq Its ~WI/er ciec,s,on conta,neci 
·In recommendation' No, .13 In para 14 .of the' inlnuies of the.· Thir{ee11th meeting qf,tf/e•·· 
Commlsslonwhichreadsasunder: · •,.,., ,: .. ,;:', :- .- , •; - ,_,- ,. .' ,,·, 

"the Commission recr:,mmeilds need for an ·external. auqit of .C&AG's organization on 
• ihe same pattern as In the U,K, to fulfil _the canons of accouiita~;iity.'7 ,_ , . -· ''. · ' . 

• t - . • • •• • • ' •• -· f ... ;·,..;.~-· : • • : : • ; ' 't : 

5 •. The approach conlain!!d !n the fiscal Responsibility am (FRB) ,is. y.,hole:heartedly endorsed an~ · 
would urge the Parlia!11ent to enact it. a·s expeditiously ?s possible: '·, ·, . , .. ,-; 

•,!•._· •1·-:·,, ... 1 • ",1•~.--[',_I;.'.'.'..·: , .•. \~.._., 

(It was decided that In the above-,ecqmmendation the word 'urge' .be rnplac(Jd.by the worr!" 
,'request7. . . .. · 

' , I •• ' . •' ' 

6. The FRB should not go _beyond _the ·ambit of Article 292 anct j! m,i/nol .be necessary lo provide for 
express autlicirlty la·Parliainenl lei leiglslaie ihe purposes lar:whicti-bdrrowings srould qe rriape. 

.. ,~- .-:~·, '--~-, ...... ·1•.r:.. _-,.·• '. ·(.· 
(This recommendations was modified as: "It may not be nece~sa,y lo prgy{(lf!. fqr exp_ress 
authority to Parliament to leg/slate thfl purposes for' which borrowings' should'brfmade in 
as much as the FRB. does riot go beyond 'the ambit of Article 292'7 · · 

.' . ,·,._.·.-.,~•<,i .. •- ',:,,·\.-:.•~·:,:,··•·· 

7.' The State Assemblies should enacf similar legislation as provided in Article 293 to put lheir 
'ie;pective'fiscal hbu~e~'in order.'.··· r: ,-, .:·· . ".''. .· : '. -' ' . . . 

..:.:._ • . ~ . t,; • •i• ' • ,I j~I. •; ,' ("' '\ • ::• • ~ ' 

(After dlr,c:ussing this recommendation Jf,e Commission req·uested . tlie Diafting ··and 
Editor/al Comm~ttee,t~ .furth_!)r,.exa'!'lne_,the (lla(ter_ar/cl fiil;!l(s_e the recom..m!)ncf~_tian~ •• -,:, , , , , . 

' ' • ' • ·., - ••. ~ ,. .,,-· , '(, ! • t• ' . , ~, #: ', :: 
Be • No amendment of Arti!;le 293(3) is. consider~d necessary with ,a-'_.yieyt !~,rectifying )t;e Pf~i:li~es 

and.tendencies which-have been.noticed in'regard to borrowings ~!,the State level.•. · -- ' 
.. . ... . . ,, '_ ·'···••:"',:,: -~--··;··. ·.·:_ :~:·• ',~. ~ ·.· .. ,'",.:,·~· :· ·:·· .. ~.~-~ -,· ' 

(It was explained that the ,recommendation has lfean .drafted.:/n resp,:,nse tr>· !i,;;,,., of //Je 
~uggestlag,s_ re,c~ived in th!s__ rag~"..~·.,• Th_e,. pr:im"!iss!on de_clde,d, th~t _th\lJ~0comm,;,ng~l/~f! 
was not, a p_osltive rr:~o,("IIIJ,e'.'da!lo'! and. /herefo~I/,; 1f ,:sf!oyld ~P.wopriatelr, find, a .f!lace m 
the body of the report an_ly a_ndnot In the recommendatlcfos'portion). · ·. · · 
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9. No amendment of Article 280(3)(d) is considered necessary to provide for. formal involvement' of 
the National Developme.nt Council in a consideration of the additional terms of reference for the 
Finance Commission. All political parties are urged to develop a consensus on a political practice 
of referring such terms of reference to the National Development Council. · 

{It was explained that the recommendation has been drafted in response to some of the 
suggestions received ./n this regard. The Commission decided that ·1he recommendation 

. was not 1/. positive recommendation and therefore, it should app~opriately find its place in 
• the body pf the report and not i'! the recommendations portion). 

1 a". It ,; not considered necessary to amend -the Constitution to provide for, the recommendations ~f 
either the Finance Co,:nrriissicin set up under Article 280 or of the State Finance Commissions set 
up under Articles 243-1 and ?43-Y for being treated as awards. 

I \ , ' 

(It was explained that the ~e~ommendation has been cJ,rafted in• response to some of the 
suggestions received in this regard. The Col!lmi~sion decided that the recommendation· 
was not a positive recommendation and therefore, it should appropriately find Its place in 
the body bf the report and not in the recommenda/ions portion). · 

' ,. 
11. No constitutional amend~ent i~, required to make surcharges shareable but would expect public 

, policy to move decisively in the direction o( doing away with the surcharges as part of the. Centre's 
fiscal armoury. · 

(It was explained th;il the recommendation has been-. drafted in response to some of the 
suggestions received in 'this regard. The Com.mission. decided'that the recommeni:lation 
was not a. positive recommendation ·and therefore, it should appropriately find its place in 

. thf! b~dy of the report af!d f!Ot in the recommendations portion). · , · · .. ' . . . ' . . ., 
· 12. Enumeration of services thai can be taxed exclusively by the States should get top priority y;ith a 

view· to augmenting th,:, resource pool of the States. The Commission would advocate a. well 
thought out amendment pf the ,Corstitution after more experien.ce has been gained, particularly_ 
witli regard to · administrative capabilities of the States' taxation, machineries in administering 
service taxes. . . . . 

' " t ' 

(It was explained that .the recommendation. has been d~afted in re~ponse to. some of the 
suggestions received in this regard. The Commission decided that the recommendation 
was not a positive recommendation and therefore, it sh~uld appropriately find its .P.lace· iri: 
the body of the ;eport ·and no tin the· recommenda'tions porlion). ; . . .. . . . 

. . ' ' - . . . 

13. No rieed for a change 'in the Con;titution' to specificallx. provide .for independent conduct qf 
monetary policy. The existing legislation and the long history of non-interference by government 
in the day to day conduct of mone:ary policy and of maintenance o( a• suitable environment of 
security and continuity for the key personnel arid autonomy of de.cision-making by the· top 
management have ensured that monetary policy would be conducted.in an independent way. 

• r ,• • 

(This recommendation need~ 'to be reworded and· end with the· words "and therefore, it ,is 
not consicjered ,necessary to amend the Consi!tution. 1! should'appropr!ately find its place -

' ii) the·body of the report and not in the recom·mendations") . . , . 

• 2. ,·,Executive And Public Administration 

8. The Commission thereafter •considered the recommendations in the Draft Report on 
'Executive And· Public Admini~tration' prepared by· .Dr .. Abid Hussain. It was decided -that the 
recommendations were required to be reworded so as to make them more specific. It was also felt 
that there was·need to specify the composition·of the. Civil Services Board and, to mention its functions 
precisely.- The-desirability of having some professional- management persons· such as the Directors of 
Indian lnslitutes of Management or !he Chairman of the Administrative .Staff College on the Governing . ' 

' n' •L 
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Board of the Civil Services Board needs lo be examined. The functions· of the Civil Services Board 
may also includ_e"transfers and postings ·of the civil servants above a-particular level: - -

.9. Sm!. _Sumilra Kulk<1rni made the following suggestions for making the ~ureaucra~y more 
·_effective and efficient: 

(i) 

{ii) 

{iii) 

{iv) 
(y) 

(vi) 

(vii) 

. All .the services should be treated al par and'lhere should nol be pr~Ferential lrealmenl 
given to the Indian Adminis_trative Service. · . · ' ' ·. 
The posts at the level of Deputy Secretary and above sl)ould be open For rei;:ruilment From 
a wide variety of sources, Including the ·open market, instead 9f the posts a_t _the level of 
Joint Secretary as mentioned in, recommendation No. 9 of Dr. Abid Hussain's /fra~ report. 
Any officer who brings political influence to Further his prospects in the servi~ii _should be 
disqualified for promotion, etc. _ . . 
The disciplinary cases should be decided witliin_time ilniils, laid down for the purpose. 
The officers should not be', ailowed lo continue. ofi; central deputation arter completion oF 
their tenure and should tie reverted back compulsorily. ' 
The officers who go on deputation lo organizations other than-the Central Government 
must go back to their parent cadre artei serving the tenure so that the experience gained 
by them is utilized by their parent cadres.· .. · ,. . • · - · · •· 
The powers to discipline. the, civil servants should be exercised effectivelr by ll1e 
disciplinary authorities. ' 

. . 
10: The Drarting and Editorial Commillee was re.quested· lo Finalize" the recoinrhenda.lions in the 
light of the discussions held during the meeting. ' •· · · " -- · · · · ", ' 

11. The Co.mmission then took' up -lhe· draft report on the topic 'Probity in Go~ernance' 
prepared by Justice Shri" B.P. Jeevan 'Reddy. Arter detailed discussion_ the Commission approvea 'the 
recommendations as under: · · · · · ' 

. 1. The Benami Transactions (Prohibition) Act, 1988. requires lo be modified and sir~nglhened. 
: The Act could become effective and ·operatfonai only when· the· necessary :rule~ are mad\' 
· under section. 8 or the Act prescribing the authority and the manner and procedure Following 

· · which benami properties co~ld be acquired by the Slate without paying any, compensation. 
•Hence, action should be taken· lo make· necessary rules (or giving effect to the, provisions of 
the Act and thus fulfilling 'the legislative ,mandate. ·wlieniwer. a public servarit"is found to ha ,e 
screened the illegally acquired assets in the name or a beiiamidar; action should be taken 
under Iha! legislation lo acquire· those assets without paying any compensation. For this 
purpose, the appr9priale authority shpuld bey clolhed with necessary· powers of invesliga\ion, 
verification, enquiry and Iha power lo gather and receive information From _any so.urce: 
authority,. institution or organization. The 'burden or ,proving that 'the, property is. not held. 
"benami" should be· placed upon the holder or the property/asset in question.· . , · , . , 

•' ~ 1- ' ' • ' ' . 

(paras 5.3.6, 5.3.7 and 5.3.8) 
2. A comprehensive law containing the principles on, the basis of which misfeasance, 

malfeasance 'and· non(ei"sance or publ[c servants c9uld be r~nd~'.ed _· punishable .should be 
made. In this connection, guidance could be taken from, section 60 of the Andhra Pradesh 
Co-operative Societies Act, 1964. .. · · 

(The Commission felt that the nom!)nclature ·of the proposed legislation should be . 
· specified; The ,legislation should have only very limited number of sections and model 
draft legislatiof! sh(JU/d be annexed to. this reco(!1mendation). 

(paras 5.3.13 and 5.3.14) 

3. II would be appropriate for- lhe Parliament .and the Stale Legislatures· .to'• enact a 
comprehen~ive law.to provi_de tha_t.where public servants cause loss Jo. the State by their ma/a 

. fide actions _or omissions ciF- a• palpable· character, itiey should be made'. liable lo make good 
the loss caused by them to lhe State and in addition they should be open lo ihe imposition of 
exemplary damages. The law .should also deal wilh the public Functions of the public servants 
and their relationship with Iha State. The public servants should be made aware that a ma/a 
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'fide act or action on their part carries the liability for damages or compensation, Creating 
personal liability of such a kind would contribute greatly to good governance and would em
phasise the need_for transparent, fai(and honest exercise.of power. 

(para 5.3.14) 

4. Government should take action to enact a law for forfeitur~ of property of corrupt public 
servants .otherwjse than through the route of conviction. A law providing for forfeiture of 
properties acquired by holders of public office (including 'the offices/posts in the public sector 
corporations) by indulging in corrupt or illegal acts and deals should be enacted. The law 
must extend not only to the properties acquired. in the name of the holders of such property 
but also to •properties_,held in the, names of his spouse, childre_n or other relatives and 
associates. 

(paras s:3.15 and .5.3.18)-

5, One· ~f the measures ado.pied in'· several western countries to fight corruption a~d mal
administration is en_actrri'ent of Public Interest Disclosure Acts which ·are .popularly called the 
Whistle-blower Acts. Similar law may be _enacted in India also. The Act must ensure that the 
informants are ·protected against retribution and any form of discrimination for reporting what 
they perceived to be wrong-doing, i.e., for bona fide disclosures which may ultima,tely turn out 
to be.not entirely or substantially_ true. 

1 (paras:5.3.19 and 5.3.22) 

• ' . ii • . 
f?, The Freed9m o_f lnformatio_n -legislation may also provide for the· ·government to' make 

inforrnati9n public without the request therefor· from anY, one if such information pertains to 
matters involving majo_r policy- proposals and the major multilateral agreeme~ts proposed to _ 
be entered into. 

(para 5.3.2.8) 

7. The Lok Pal legislation• may be enacted .early. It may provide for an effective machinery of 
·inves\igation under the.Lok Pal. Maybe, the Constitution may have to be amended to provide 
for an effective Lok P~I, w_ith his own machinery of investigation. · 

. , (paras 5.3.32 a~d 5.3.33) 
- (The Commiss/o,n decided that the Prime Minister should, be kept outside the purview of 

the proposeiJ l11gislation.) , i ' 
' ' ' ' 

I ' 
8. The legislation relating ·to the Central Vigilance ·commission .may be enacted soon keeping in 

min~ the diredions contained in the decision of the Supre~e Court in Vineet Narain's ca_~!' 
· , , · · • . .1 (para 5.3.34) 

9 .. fqr overseeing appointment and iransfer _ of civil servants to senior p'osts, a Civil Services 
Board should be constituted. Till such lime a legislation is brought in, executive measures 
may be taken io s~t up ,itie Elpard. · · 

, , (para 5.3.35) 
10. An Act called the EthicsJin.Gqvemment Act was enac.ted by the US Congress.in 1978. This 

· • legislation inter al/a. provides that persons assurjling \he position of an officer or an employee· 
should within 30 qays of such assumption furnish . full, true ?nd;, complete disclosure of all 
kinds oftheir·_assets. It :,youl5J"be advisable for Parliament to enact legislation similar to the 
~~us~ '' · · · · 

(paras 5.3.36 and 5.3.37) 

Chapter :s -The·Judlc_iarv 

Need for Systemic and Procedural Reforms 

12: The Commission was info~ed that Prof. N.R. Madhava'Menon would submit the background· 
paper oh the subje~t by 1Qth January, 2002. · .The SecreJary was.'requested, to follow .up with Prof. 
Menon and ensure that the said draft was received by 12 January, 2002." The papei would then be · 

·_ circulated to all Members of the Commission, who were requested to send their comments to the 
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Editorial Committee latest by 20~ January, ;1002 ~o Iha; the .s-aid C~mmittee could take note 'or the 
same before finalization of the Draft Final Report. • ' . . . , . ;· . ~ -
Chapter-7 - Union State Relations (ln~luding Inter-Stale Disputes\ · .. --· 

1. Barriers to lnte~-State Trade and C9mmer.~~ 

'13. · lne ~ommission was informe9 that Dr. Bibek Del:iroy ,a,nd oi P.O. Kaushik of-Rajiy Gandhi 
ln~titute for f::onlemporary Sludie~ would submit. the- revts~d background paper Of\ '!:l<!rriE1rs. to lnter
si,ate Trade & Gqmmerce l?Y 10 ~~ruary,. 2002. The SecretaryuY~as: reqv.~_s\~\I. \Q (9.1.!gw up with Dr. 
~!be!< Debrpy ~nd.ensure lhallhe said drar\ y.-,is received by-12 .. J~n,\'.\\Ql,.'~QQ2. The.paper would 
then be circulated to all -Members of the,. Commissio~, "."ho were_ ("llll!lSled to send their cqmments to 
the Editorial Committee latest by 20 Janu·ary, 2002 so 'Iha! the same could be taken into 
consideration before finalization of the Draft Final Report by the-said Committee. , .. - . ~ . 

2. Cons.tituti~nal _Me~hanlsm~ f~r Settlement of Jnter-~t~.!~ Ri~fmtes 

14. Afte~ discussing, !he ,draft report prepared by·Justice Shri B.P. ~eevan Reddy, the Commission . 
decided on each of !he recommendations as unger. o 

1. The ·supreme Court should. be given exclusive jurisdiction under Article 131 to 
resolve the, disputes/controversl~s concerning•''th; distribution of Je'gislative 
powers, wh_lch have ·an All lndi~ r~p~[cµss(Q[i 9ncl where at least one of the parties is a ' 
Go"'.'ern~ent.. , ,,• , ' · _., ~ ·. .. ! • ~t.. i , 

' 
(The Drafting and Editorial Committee was regu_<>.st~-\! .\<l (!_!rther ·examine this 
r~coinmendatlon and take " vi~"." In the matter) , · · · _ . · ' 

(_P~ras ~.;\Q an_d_ 3.21 ofthe-Con·sullation Paper) 

2, Article 139A, whi~f,: ~onfors power- on the Supreme Court to withdraw cases.involving !he 
· same or.substantially the, same que·suon of law which- are penoing [ri Supreme,Coui;f and 
one or more High Courts, ~hould be amended s<> as to· prov[\IE1. tfi~t ·11. i:an '\vi th draw 
the cases even' if \hey are pending in other courts in tlie cases in which legislat·ive 
competenc'e' oftli'e Parllame~t is .q\JCS!ionecf . .. . . ... ., . . . . 

(The Commlssl!)_!) dec!~e~ th'\! !ll~ S,!!1Jrn111e Court should have power to withdraw 
the cases to-its'elf i11 appropriate cases.) · . ; · 

; ~ , .,_ • - • • • • - -, I 

· (Para 3:22 of the Consultation Paper). 
• • . ·.... t 

3. Article 253 confers power on the f'arliamenl to make any law for th_e whole or any pa[( of 
the lerrilor:y qr'.Jndi~ (9[ iIT1Pl~n,i_enti_!1~ gpy \r\laty, ,!g,eemeiit or qo'nvenliori with ~ny other 
c9~n!JY: qr ·~quntries or !l_ny ~e(!iSiQ.~. n.i:a~t'! ,!\ ~ny int~rlialional confere_nce, as~_ociation or 
other body. This ~ewer in¢1yg~~ \h~ p.liwer to ma~e law_9Q'lhe·~ubjects menlio_ned in the 
Sl~\e Li~f'~.!~.\l· Pilssing of a Jaw uri,der this article on subjects iri the Slate LisllTl~Y create 
ten~ion qr fric!io~ tietween the Unlo_n and the s:ates. To reduce such_ t.ensJon-or friction,· 
the lnter,siate Council shoulc[ be consulted, before the tr'laty is signed, \\fhlch may 
vitally affect the"interests of States regarding m~J!ers in ._the,.State. tis!. .'Eithe_r a . 
constitutional convention can be evolv~d to Ilia! effect, or, if necessary, article ·253 
could be e~larged or 7Jarified, .to jierir{i{ ';9ns'!lt_~t!on pn I,~-~. ab9ve_point. 

~ . . . . 
(With regard to above · recommendation, the Commission .. decided -that the I . , - . . • ' , •.. , . .• 

recommendation, should mention' '.the desirability of . prior consultation with the 
'Inter-State Gciuncfl may lfo 'considere'd' .). . , •. ... . ' .·. . . . . . 

• , : '• • • • • r 

. ' (Par.i ks of the ca'nsuitation P~per) -

. ' \ 
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_ ___..------:.;;-=t-: -· ·Article 293(3)'~nihlbits a Staie Government from raising a loan;whe-re.an existing loan is 
- • aireaciy outslanciing against'the State Government, unless the Gdverriment o(l~dia gives 

. ·:· - its'consent. Article· 293 (4).flirther provides; that while .giving consent' under:article 293(3), 
·-'the Government of India may impose such conditions as it may think fii. The Government 

of India may refuse a· loan or grant a loan stipulating certain conditions. Such refusal of 
--- :conser\t,or impositioh•of, conditions linked \Yith a.loari may give rise.to disputes. Though 

;, such· disputes may: not be justiciable but a State Government may harbour' a plausible 
·-• · - grievance,. that ,the ;consent has:• _been :.unreasonably. refused ·or ,that' unreasonable 

. conditions have. been 'suggested by ttie ·Union·Government. iFor the resolution of such 
.disputes, instead of creating ·a new mechanism, the matter could be appropriately 
dealt with by the Sup·reme Court under article 131 of the Constitution.- If necessary, 

. a clarificatory amendment to this article to cover such disputes may be·m·ade:: •. - _ · -, 
- . '·: 
(Para 6.4 (a} and (b)· of the Consultation Paper). 

. ' 
-'· ,'' 

- (The Commlss\9n decided to delete this recommendation} . .-,·-
. . . ', ' :'· ' ' 

' . 
3. Settlement of Inter-State Water Disputes 

' '. . -··' 

15,- The Commission reviewe,d the working of Article 262 of,ihe Con~titution>and the Tribunals 
constif~ted under this Article·_read with the Inter-State Water Disputes Act, 1956 and it was felt that the: 
mecbanism,of, the-Triburial•had not proved .very satisfactory particularly in view·of the long_ time taken 
by the TribUHals to complete ·\heir .work.- The Commission also noticed that for, implementing the 
awards of the Tribunals constituted under the aforesaid-Act, !he parties have to approach'the'Courts. 
After detailed discussion the Commission considered it-desirable to confer tl)e power- of resolving the 
inter-state .Water ·disputes on the Supreme· Court, for which an appropriate amendmeni of Article .131 -
and deletion 61 .Article 262 may be ·necessary. The Supreme Court can ·;,ppoint 'Commissioners to· 
record evide·nce, It can also engage experts to assist it. Shri K. Parasaran was requested .to prepare 
ttie draft. fihal··repcirt on the topic based on the.discussions ,held during• the •meeting.· Shri Parasaran 
was also requested, to take into .consideration the·note submitte_d,.by Sm\. Sumitra:G .. Kulkarni.on the 
topic sligg_esting,,jatio_nalizalion of all the tnter"state,fivers. · 

,t Financial -Relations amongst the Union and.the States 
•• • • • • I • • ' • • • ~ • ' • • 

16, . . The Cqinmission request,ed the. Dr;fting a~d ,Editorial Committee t9 prepar.e the draft bn 'the 
topiF keeping in. view;t~e vario~s ,representations m,ade. to the Commission •ard· t~·e suggestion~ m_ade, 
by the IT)embers o_f the C?mmission, 

;; J 

,,5, 
• '• ,•: ', ' ," I' ' • . ' • ' 

-~onc;urrentPowers of Legis\atiol) under_List-111 of Seventh'Sche_dule '. 
',' f • 1: , • • • '• I~ ' ' ; , . ' ' . 

17. The Commission considered the. Draft Report on the• topic and generally· agreed to , t~e . 
toiiciwing recommen8ation·s: . ' :. . . . ;. - . .' . - . . : - ·. . . . · - ,- . . . ·,, 

(i) 

(ii} 

- (iii) 

The C:o~cu;(ent List is, th~refor~. a vibrant medium· ior legislative -ac.ti~~; in a federal scheme 
to consider and evo\v~_naticina\ poiicy .. These. trends anticipatedhe, emergence- of a wide 
platform of concurrent jurisdiction with 'the passage of time, However,' 'the ·commission are of 
the view that no Constitutional amendments are necessary in order to obviate the distortions 
in ·the operation of the· Concurrent ·ust Ttie. purpose a~d the vitality of common legislative 

C ! aciion ·!n the concuireni list can· only' be secured .only .through a welf ·structured procedure of 
con·sultation be\ween Union and iiie ·states: We, therefore; recommend that\ ' - . 

1 ' \ , , ) . , • , t' '-,.I ' ;•!' · ' ·. '. • ,. . •. • ( , ' • : '• ' 

. -There·1
should be ·a- wide''and a deep proc-ess of'consultatio~ with ihe· State Govemme~ts· on· 

. ' , • . . ... 1 j ~ -' • ' • • • ' • • • • • • 

· •legislation· in \he Concurrent List. - - · ' 
! J • I • ,, • '•/ 

The individual and the collective co'nsu\tation with Slates 'should be undertak~ri through the 
Inter-State Council' est8blished Urider Article 263 Ot (he 'constitution. ', .-i. · ·' · ' · · · 
• - • • • • I 

The Inter-State Council Order, 1990 issued by President may clearly specify in 4(b) of the ,· 
order the subjects that should form'a part of consultation in the Jnter-State Co_uncil. -
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(iy) 
. . 

The. Commission also reiterates the principl_es enunciated in the Supren:ie Court ,decisio"nc,M/s_ 
Internal Tourist Corporation vs. the State of Haryana that "where ·there is a -division cif 
legisl~tive subjects but the residuary power is vested in the: Parliament, such residuary power 
cannot be so excessively interpreted as to whittle down the power of the.Slate L_egislature", 

18. It was brought 'to ,the notice of the Commission that the. Union Ministry of Agriculture had 
suggested inclusion of "Management.of Disasters and Emergencies, Natural or Man-made" in Lisi-Ill 
of the Seventh Schedule of the Constitution. After considering the proposal contained in the note of 
Ministry of 'Agriculture,. the <fommission agreed to accept the suggested inclusion of the aforesaid 
entry in List-Ill of the S~venth Schedule of the Constitution. 

Chapter-8, . Decentralisation/Devolution of . ·power· at the grassroots/local ·c Government 
Institutions ._;' 

,I 

19. The Commissi~n took up the . draft report under _Chapter-8 · on the topic: 
Decentralisation/Devolution of power' at the grassrootsnocal .Government Institutions prepared by Shrl.· 
P.A. Sangma under the following headings:· • · · · 

1. Panchayats 
2. Local Self-govaniment: Municipalities. 
3. Cantonments · 
4. Emp·owering And Strengthening Of Panchayati Raj Institutions/ Autonomous District 

Councils/ Traditional Tribal Governi'ng Institutions In The North-East India: i . ' t • ,. 

1. · • Panchayats 
I, 

20. After detaile:d discussion the Commission approved the recommendations as under: · 
I 

1. There is no inherent problem wilh article 243K relating to .elections to the Panchayats or 
article 243ZA. relating_ to elections ·to the Municipalities. However, past experience indicates that the·. 
· State Governments quite often delay the process of- Parichayat elections willfully on, purely political · 
considerations. ·They can, do so, partly because they retain some powers relating to the conduct of · 
elections under the States' Acts/Rules and partly beca·use SEC (State Election· Commission) !'las lo 

·depend upon the State Government for logistic support· that includes staff as well .as fund-supper!. 
There 'ls·'specific provision for providing staff support.to SEC under clause (3) of article 243K, b,it 
similar provision does· not exist in respect_ of funding to defray the expenses of ·conducting elections:, 
SE Cs of some States cited non-receipt of adequate funds as reasons· for not ~aiding elections. · 

'Besides, •certain important powers like issuance of ·election notification, delimitation of constituency, 
_:earmarking reserved, seats, ·:etc. are retained by the State Governments in many States. Consideri~g 

all. these, there seems to be a case for strengthening further the hands of the SEC by ,riaking_ 
specific• provisions in-the Constitution Itself. Article 243K (and article 243 ZA) may specific~lly, , 
assign the following functions, among others, to.the SEC, namely:- · ·. · ·' 1 

' (~) Delim,itation of territorial constituencies of Panchayats and municipalities·; 
·(2) Allotm'entof reserved seats to various electoral wards; and 
(3) Rotation of reserved seats among -constituencies, · --. . , 

[Para 2.6] 

2. , Sometimes, SECs have to. fight lone battles against the State Governments in ord7r:to fulfil 
·their ,c;onstitutional ·duty to hold. elections timely a_nd as per the provisions of law. Accordingly, it is 
recominended that the Constitution should make·, provisions requiring SEC to submit a report 
annually to the Governor in the same manner as the State Public Service Commission is 
required to submit under clause (2) ,of article 323. As provided h1 ttie said claus~, the report of 
the SEC along with the views 'of the Slate Government on, the ·same may be placed before the 
.State Legislature. Such a provision will, ·al 

0

leasl, enhance' the accountability of the State: 
Government, If it' fails to· fulfil the Constitutional mandate ,of holding Panchayat/municipal 
.~lections. ' · ' ' · · 
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FUNCTIONAL DOMAIN ., 
·3. · Mere statutory· authority to .undertake functions ·al(eady .b.eing performed "tiy' the· State 
Government is no guarantee that those would; indeed,. be taken 'tip by the' PRls; unless-they have· 
adequate ·funds and personnel h discharge· the[!l." Since these resources are· hot' made available to 
them:. the· lists o_f 'various· functions that every Panl:hayat Act religiously provide ·reniain sterile. What· 
the 73'• Constitution amendment intended is 'exclusive' and not 'permissive' functional domain, · 
backed• up·by 'resources for·the Panchayats. That has not,happened. Necessary remedial measures 
are to be taken; · : · ·'" · · · · · 0 

' • · 

·' [Para 3.20] 

4. The Constitution failed to guarantee · assignment of a ·set of· exclusive functions ··for the 
Panchayat~. Hence, the ·kind of role they would be expected to pl!iy in governance aepends on the 

. policies of the regime that controls the, Government of· a State, It is recommended· that exclusive 
. functions are to,be given to Panchayats. • , , . 

. •. r'; · · , . · ,., ·. [Para 3.22]· . . . 
. '. . . ·. ' . . . ' ' , ' ·. 

5. We· are ·now faced with. two types of conceptualisation .of Panchayats· and municipalities. Both 
of them .draw 'their strength from :the,Constitution. 9ne type of conceptualisation· le.ads· us to envision'" 
these ,institutions· as ·constituting the third stratum :of governance. -Anothe"r takes us to the opposite 
extreme under which the Panchayats '(and. municipalities), subject to the Constitutional guarantee 'of , . 
their permanent .existence, composition,: election, ·etc., •are· no more than a _local. authority _as 
understood :under'the General .Clauses Act, 1897. The·Constitution has to categorically ·express 
the status of the 'institution of s·elf governmentr as mentioned In article 243G or243W. '• '. 

·' · ' . · . · . : , [Para 3,27] : 
6. Panchayats (and Municipalities) :,viii not have, a _coo'rdiri'ate stat)Js along with the other two 
level~ of· governance.• They will still. be, the creatures, of the Sta\e Acts _and .subject to some kind of' 
control by' ttie State Government. .Yet, th'ey will have•_,sufficient,autonomy over a set of"identifiable 
functions··which should be spelt.out in•the,Constitution. The functions that will.be carved out by: 
the Constitution-for these institutions will represent the'minimum. that·should be given to all 
such ,bodies• .of_ the country, but the State Legislatures may have the option to endow these i 
institutions with more functions,.power and authority. . ·' J. , 

. . 

, ...• _ .. , .,, . .. [Pa·ra·3_,:27(b.·).·]·.(· 

FINANCIAL" DOMAIN 
' ' 7. Major fiscal restructuring :and" fina_ncial· resources are ;,necessary' to enable the · 

P~nchayats, to fynction as viable: local· self-government institutions. Some of the measures ',.,_ 
necessa·ry for such reforms may be taken even within 'the framework.,of existing Constitutional ·, 
provisions. But, ,there are areas wh~re rethinking about the Constitutional .framework itself would be 
necessary. · · ~ • 1 • 

· ' ' · [Para' 4_.9].• 
~ • .. • : i ' ' /' • , ·'. ' •• ;~:· 

8. · What is significant is that the Constitution does riot specifically 'earmark some of. the fiscal· 
powers. of the State. List e,ither exclusiv!'ly· for the local government. or under State-local concurrent 
jurisdiction. -It is not difficult .to introduce the concept of:exclusive, and/or ·State-local concurrent tax 
domain' for the Panchayat ;as wefi'.as··the inunicipai bodies. At ,the mqme.nt _this concept js absent. 
The purpose behind article. 243H was .to ·ensure that tae issue of financial· viability _of PR ls, is not 
overlooked by the State Legislatures. But by giving blanket power to the State Legislatures; the said, 
article has·. been made. practically sterile. It is not , capable to s~rve : its ·purpose. since the State 
Gc·.~rnments do .not want to share their fiscal powers with the local' government institutions. The only 
way out is to Introduce afresh tlie cr,ncept,of aiseparate tax domain for the local bodies. 

· ·· ·· ,, ·, ':.•'. ,; , .. ,· , [Par~4.13] 
' / - ' . ; • / • ' ' ' ' •': ' ' • • ·• . • ,, 

9. Independent as w'ell as' concurrent tax domain for the local bodies can 'b.a brought about by 
restructuring the' existing Seventh· Sche'dule· io ' the Constitution .. ·The .. restruciuring .:would 
necessitate introduction 'of- a ioca/ list' a'nd a' Staie-Jo'cai concurren't list.' The other alternative is 
to make' changes in the 1 i lh and 12th Scheidul~s. There. are problems: in' thei' second alternative; as .• 
these Schedules,,in·present form, are no mcire than illustrative' list~. Experience'shows that'"without 

.. ' ' .I~ , ' > ' , '. : ' ~ • • I r • ' ' • • ' ' ' • 
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Corystitutional support, Panchayats and the-municipalities will not ~e able·to achiev~ substantial fiscal 
iutonomy_. Idea/Iv. a Local List in the Seventh Sc;hedule will be most helpful ta provide fiscal . 
autonomy to the local government institutions. If that is found, difficult. then th_e_ Ele~enth·and. 

· Twelfth Schedules have ta -be restructured In a manner -that reduces ,the area of State's. 
discretion and .guarantees · devolution of fiscal powers from State . ta · the Panchay~tsl 
Municipalities. · ' 
·w

0
, .' , • _·;, _.· -: • [Para4.14] 

(The sentence beginning from the word 'Ideally' and, ending with the word 'institutions' may be 
deleted. The -words 'if that is found difficult; then' in the next sentence may also be deleted. 
The specific areas on which the taxation powers could be exercised and the limits o(taxation 
should .be.specified). : . · . . : . , , •• . ·· 

.,.'•. ~ . ' 

10. .. Sub-clauses (bb) and (c) of clause (3) of articl~ 280 require the Federal Finance Commission 
to make its recommendations in respect of the· Panchayats and municipalities "on the basis of -the 
recommendations made by the Finance-Commission of the State". The Eleventh Finance.Commission 
found it difficult to work strictly ,within this frame because of various problems. It found that in some 
States SFCs were not either ,constituted· or did noLsul)mit· their reports: Again; 'in . view of the 
'heterogeneity of approach' of different SF Cs• and differences in: contents and periods covered by 
them, the Eleventh Finance Commission ,found' It difficult to form thair' opinion only on the basis or their 
recommendations. For the . purpose of avoiding· such situation in future and in order to enable the 
Federal Finance Commission to take a macro,level view, the provisions of article 280(3) (bb), and . 
(c) may be amended. The words "on ,the basis of. the recommendaliqn" in these·clauses may 
be replaced by the word~ '.'after taking Into consideratiqn tho re.commendations." ,, ·,, · ' · 

[Para_ 4.22] 
•·, ·, 

11. In order to enable. the. Federal Finance ,Commission to give due weight to the reports·of SF Cs:: 
for assessing the !liluation in each State, it'. is necessary to. synchronize the periods covered'by :the 
reports· of both of them. The first generation SFC reports made availabie .to the Eleventh Finance 
Commission were for different-periods of time. It would have been much-better if the periods covered 
by-both of them were, same or nearty· the same.,Since,the ·second generation SFCs ha~·already 
star:ted. working, it will also be creating the same· problem for· the Twelfth• Finance- Commission:· 

· Ideally, the periods covered by .both the types of Finance Commissions should more or less lie 
the same. firosentJy, that part -of tho. provision of clause (1)- of article 243-1 which; calls for 
cc;mstltution of SFC at the expiration 'of ,every fifih year create problem to·· get 'the' above 
,o~J'!ctlve reall§ed • ."Hence, in line with art!cle 280(1), tho words :''or at ·such earlier time as the 

./ i·vernor considers necessary" may be added after the words 'fifth year•: . . 

,,,/ ·,, ~ccordi~g to. the·i~formatio~ availabl~ to the Eleve~th. Financ; C~~mission, so~e ::t:s 

4

:;:: 
/ . , pie, Goa, Gujarat, Haryana and Sikkim - had not submitted to the respective Legislatures th·e · 

·-. •. · · ,, ~'rt on acfion taken on the SF~ recommendations: eveh after the lapse of one year or morG. after. 
·,. ___ ~- ,.. submission of the report. Some States ~ad taken more than si~ months time to present _the action 

la• n report (ATR). Some States . (for example, West Bengal) took about :four years to 1mplemenl 
' partially the SFC recommendafion. While, it is fcir the State Legislature' tci 'ensure lhat the Government 

imple·ments fully what it' a,ssures before it, there has to be C~nstitutlonal obligations for placing 
the A-TR before the legislature within 'six months' or so· after the. submission o{ the report. · 

I' ,r, 

Clause (4) of article 243-/ may:need to be·amended accordingly. 
, [Para 4}41 · 

13. · Taxes on professions, trades; :callings and ernploymerit .i(nder 'article .•275:· has ,been'' a 
traditional source of revenue fo'r the local tiodies. (Of fate, there is, however, a tendency for the Stale 
Governments to take over such powers from the local bodies), One of the impediments in generating 
substantial revenue from ihe· levy and collection, of this tax. is that the upper ceiling (presently, Rs. 
2500 per-annum) has' bee,n c'on·stilutionally fixed [see article 276(2)]. While Jh~re is a need, for fixing· 
the upper ceiling of ·th~ tax centrally in order t_o. <!Void the charge' _of double taxation, on. 'in,conie', 
Constitutional provision for,, this is 'un~ecessary_and troublesome. For l9ng, -the. upper c~lling reinain'ed 
at t!J.~ unrealistic level of,Rs.,.250'only because,of the ratherdiffi,;ult process.involved _i~ ~mending the 
Conslitufion: It would- be, better to· change this provision and give the necessary legislative 
power of fixing upper limit to the Parliament. The words ·"district. b,;,ard, local· boards or any . . . 
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·29. · There is considerable lack of accountabilily because of "inadequate provisions in ls.w 
re,ating to audit of accounts: of .. P!lbJic bodies. There is' no time;frame. to conduct ·the ·audit pf 
accouritsiof a given year, submit_lhe,audit report or comply with the objections raised iri the report. 
Delay In audit provides opportunity for misuse of fund, tardy implementation of proj~cts and over-ail 
weakening of the system. it' is, therefore, necessary that the provisions be made in thl.s raspect to 
'ensure that all works related to audit "(conduct of audit, submission of audit,report and 
'COl!lP.llance with audit objecti!)RS 1ran·y)'are corilpleted within a year of the,close:ota financial 
yeil~.<• ~- ., ·, -1;', . - ..... - :. , ~· .. ,-, .. 1 

[Para 8.27] 

30 .. ,' it' s~ems that'the're _iii"riei;eisity;to. make s~ltabiEi' provisions•in"'.ihe Constitution for intrciducirig 
a uniform patiern· ihroughout·lhe piuntiy-in-so-;far-as maiters'rela_ting to·audlt of panchayat account~ 
are concerned. The Comptrol!ei;-_anq Auditor-Genera/'of'lridia-may·be either-']mp·owered fQ 

' conduct'th_e audit or lay dQWf! ?i:co.untlng· standards far Pane ha ya ts. ; ; , . , 
[Para 8.29] · 

[Recommendation 31 dropped) 

,u . , 3 .. ., _Municipalities _, _ ... , 
,_ • ., j --,~· •''11 ;:_,.,·!:;, __ !~-· • .. '1 ~·/~,• • 

21. '· 'Alter detaU~d discussion,:the'Commission approved·ttie recommendatioris as under: 
\. , , < I I , , i"' r. . f 

•·, 
'1: Constitution of ~unicipalitiiis,'.Eledioris and siafe Eleciion' Commissions 

' • • ' '. - ' '<, ·~ . :; -

A. Constitution of Municipalities:',;,]'•,.:;_. 

• ,:1,. r ·, • ; , ,. - ~- • ~ I 

Article 243Q ·provide.s ,for a Nagar, l"anchayat for a transiiionaf area, Municipal CoUf1Cil 'for.a 
smaller urban. anw ._6nd a Municipal Corporation for. a larger urtJan area. While cla,use · (2) 
allows the Sta)es,. to take .,_Into . consider_ali~n various oilier" factors, give_n · the very. w_i~e 
variance, it is. desirable that a. population, classlflcatlon Is provided 'in the Constitution 
itself. Given the _increasing"' rate of U[QaQis~tion,' its density and . e'cor\omic• factors, -a 
Corporation should have a minimum population cir 5 lakhs, ·a Municipal Council 50,000 and a 
Nagar Panchayat · 20/000. Provision can be made to preserve previously existing 
municipalities. 

(State • Legislature may consider prescribing the population classification in th!) 
appropriate legislation) 

'2, The proviso to article 243O'states that a municipality may not be constituted for an Industrial 
township under certain circumstances. This proviso did not figure in the· Constitution 
Amendment Bill relating'to the 73" Amendment Act introduced in Parliament in July, 1991 'or 

:. in the Bill as repo~~d upon by the'Joint Comniillee'ln July/1992.'Ttiis appears.to be an afi~r 
· 'thought in response tb·1some ·suggestions from.,certain'-quarters,. The provision· goes ·against 

the grain of decentralisation· and local self-government Hence, the proviso may be deleted. 
' 

3. Article 243U (1) c6ritaitls a'¢ro~iso th~t where a0

mimidpality is superseded "it shaO be given a 
reasonable opportunity,. of_ being ,heard b~for~ i!s d_lssolution". There· is no corresponding 
proviso in article 243E relating to Panchayats. The same proviso should be Inserted. 

·. • : , •, (!his rec;ommend~!ipfiJlay:~eJr.p,orp,o,rated.in the recommenI'.ations ~ndf!r the topic of 
· '"·· Panc/iayats), . . ·., ~-' . ··... ·. , ,- . ,· •, : - · · · . . I ··· ··· :· ... 1-, __ -~:-. ·- -·.: •. -..• : .---~ -1 ~ •• : •••. _ ·~ _:_.:~.-:-

4·_ '-Whenever·a Pimch1yat_9r•a Municjpality,is superseded, a report statin1Hh~- grounds . 
for· stich dissolution,cshould ·· be placed: 'before 'the, State; Legislature. This· wm·: ,be,. a 
deterrent to· treating supercession d;ually and:resortlng to it because of political Eli<Pediency. · 
This provision is on par with a report'being ,placed before. each Hous~- of_ firliament in the· 

. .. e~ent of a proclaination•of President's rule~'·n a·state under article 356 .. ,. · . .-,-- , , .. - , ,. , _ 

:,.~-- . :n. ~~t~~inlng the n~mbJjr ·o; ri,~~lcip I w~~ds:and In delineating th~m, there should be . 
'l . parity, in the ratio between a seat and 'population and such ratio should be uniform 

'; , ' 
I 

. . ' -, ·',;--. . . / 
. -: ; , 

-~. -~ 

,--
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..,, ~,.- ·_ .·<··.. . ......... . ,.: . - • 
· ;otll~ /oc~/.a'!,thodty'!,as·menUoned}n-'c!~r,,~e~(,1Jant;l;(2t,of AJ!. ~.76. l!J_ayJi.e ~11If!if:1f¥.,~pla£!3d 

bythe,"(onJs,.Panchayatsand,MuJ!.lclpaf(tles'. c. ,c •,· _ 1- ., ,, .,,;,,,, 0,,n-- t, .:,,,o. 0 ,, .. ..,,h,,,.,. 
. . · : _ ~ .,- _: . . ,._, .. ;:;~ ·~ . •· :: · ·: · ai ~ . -· ... r·'. -'J:~ .-;:-.1:~:r , 1., ~.... :·-·,1,rr :j .. ::. [~8@J:ZSJ 

:;_.-.--:;-•:.....•----:..,-: ••; •. -,, • ;j-1•>.',-l_.•1•r~ .-- ·f•{'•"'l;;j(::;.,..":...:,.1../',, :t,•,.~- r,; ,._.;, 

·1·4::1::-t .• •Now-a;-days, the. local governments are ·~eirig .encouraged to t;J~e re.course to ,boJ'J'QWl.~g,for 
:~na.ni:in_p :asset'-buildlng, and/or, remunerative: prilJec~ -~om!!).Munlcjp_~I 991Jlq,:atlqns. _ha'!~ibe~9:jli~~n 
power even,to go:to the capital market',Th!f.•!".i3!),ql\aY,~ts.of,.West B!!!]9~fare Jl811!1il!\l<Uo ~orr,<p1,ti:pm 
the financial Institutions, subject to. GOVerririient approval. With the role we are envisaglng for Pl"tls 'in 

. the·: governance structure, there: Is :no. reason as n1o w~y . the borrowing power should nof~be 
Const!tutionally given to the _Panchayats,'es11ecially(The'Ziila Parishads. In chapter II of Part XII of ., . 

. ; the· ConsUtutlo,n,, a n1;1w <1rtlc/e;_may,_<b;~;,ad~eJt, ti:f~llo,v{,·tfJ~_.f~nchaya~ .(a_rjt;I_ ',Wr,,n!ple.alll/es),,to. 
bo"ow from the State, Governmeilt'.'an'i/;'fliliiniilaf Institutions. The zilla'i11iflstiii.ds may,"'ln 

-addition, be permitte'rito'i,orrowirom the 'i:aplt~imi'iiket. ',.' ~---~ i :, . > "' r, "'· ' ' ' .,, . ' t 

, • , - . ·,_•:1R~~~e~~1~~~s·1-~~~~\s(J~oJ~c1( ·'· :~\, :",-~IP~~/i.:~61 

PERSONNEL SYSTEM 

20. ~auu:e to address ttie:•-humai'('resourclf'lsllue' Ila~ deflnlt~1f /ltt~c:fa~ the. growth of 
P~nchay~ts, as s,elf~(!Vell)lng in~~i_t~oji,;_ ~o~ ;~6v~\'(lanc!3, ~t_,U]8"\hi~ •. slnl_!J'.i(n!~the_,_f'.!lnchayi3:ls, · 
with or without coordinate status, have to,have ·!!lutonomy over management of',11s. personnel. Iris, 
however, necessary th.at tli'e. enabling§owers ·lii~tl'iis 'respect ;lJ'e provided ln .. the'Constitution, as has 
been done In matters relating to finaiice'u~cler'artlcie>Z43ft 'A'·'$pecific 'Constitu'tional provision on 
personnel wlll, ff. not anything 'els'e/fegillmlse thii·.rlghl of Panchayats to have their own staff 
and to have powers to controlthem;0so thai'tfiey 'iJre-'enabled to''perform functlons·<<!evo/ved 
upon .. them. What Is necessatyi'fs·'fulf-si:ale .:transfer .. of services of staff ,from· the State · 

, .Government, to"''the 
0

PRis,'· ·1t'is''necessa:iy · tliat- 'an:·anabling provision is mace· :in Part. IX,lof the 
ConsttiuHon 'permlttlng'•the' State'.teglsliiture 'ti> 'rriake,'·by..faw, provisions tliat would' empower· 

•. 1(1!) Sta.ta, G~ve~n'me/i(to colifer_·to 'tli(!-;Paiii:Hayats 1iill power. of aclmlnlitra_llve a,!IJ,,funcllonal 
control . over such · staff as are :tfansfe'tred"followinii aevolutlcin' of-furictforis; notwithstanding 
ariy rig/it they_may have acquired f'foriiAcilRiites·made urid~r arllcle,309. ' ' 

' '•r;: ,, .j • •• ' ' )'././ ,,-, • ; •• • • • • ~:,·.S\ ~ 
·' ·i "'-' '" · ·-~-[Paras 7.1, 1.11·,-1,12 anc! 7.13] 

··.[Recommendations 21 and 22 dropped] 
.: , •i• •. • ~ 

OTHER ISSUES 

, 23,- To be an lnstllutlo~ of•sel;-gov'ef(lniJnt: :lt,~ra)'n P11nchay~t-should;_ ~{ta°r':~s possible, J, 
· be a viable unit both financially ,as welFas· admlnlstratlvely. It should ,be capable .of.generating 
Internal resources by using Its own fiscal powers that Include taxing pov~er.. . . · . · ; - -.-

- •· ·, · [Paras.121 
. · (This recommendation· may. bii ln~lJJd!!d In the text of;the report1, . , ' . , . ~ . . ' 

.'28. iha're i~ a sul~tile'machin'ery:·atttie'Stat&·lev~I to bring about neciis~~,;~o:0rdlnatlon 
,amo.119 them and between the"P'a'iichayats and'the· 1state Government.' Gujarat, -Oriss~ and 

. Kama_tak~_Acts provide .for such a ~~d~,. Ke'lipirig ,ln·_'View ,!he. ne_cesslty an,d lmport_ance of_such a , 
···body!:1t··r;nay be .considered \Yhether,•a,•provlslon for- Constitution of.,the State Panc,ha;yat Counc/1 · ~c...·0 

urider:the chalnnanshlp-of.the·ChJef·Mliilatermiiy'be made In the Constitution. on:.the analogy 
of ihe_ pr_ovlslon In article 283,/j~!hii ·1:;~!15.t/J.Uti~9.?retatlng to t~e ln!er:state, C,o~t:,I(., The leader 
of the oppositkin may be mad1r;,~11(~i'fii:I0.-V1C8'Cj)alrtnan to proVJde; a· c;o,ns1msua1,..appr-9.ach to the 

- • - p .,. 7· ~" -··· - " ' ' . .. • .. .. . ... , , .,., , • , (Para~,!!;~5 and 8.26] 
'(Recom~~?dallonac:c:9.t}~~ail~'.tw_~s~~e t~fol(o:,tl)eGuJaratpattem,)_ 

1 

• : •: ., • 

. . \. [ss~. . . : ' ·:. . 
~ "71\-., 

.-.: - ',,·-... ,. 



0 

within a State among ar]Y C!!tegory of rriu~lclpalltles such_ as _Co,rporations, ·Municipal 
Councils and Nagar Panchayats: _ · 

(It was decided to add the.words 'so far as possible' _after.the word.'parity'.] 

[Recommendations .6 to a dropped]· 
. ' , '· ' 

,B. Qualifications and Disqualifications for Membership in Municipalities 
- ., - ' - . . -· - . 

- • • ~ - • .. - ' ,· ; -.. 1 ., • - • - • • 

- 9 .. Articles 243T and 243V contain identical.. provisions so far as· disqualifications for membership 
in a panchayat or a ·municipality is concerned, The main principle followed is that the grounds 
of disqualification should- be, the same as applied for elections to the State Legislatures. State 
laws may make additional provisions .. State laws · should compile all provisions regarding 
qualifications and disqualifications for elections in a single law and-in the meantime prepare a 
manual compiling existing provisions for puhlic information. 

, · · 1 · [Para 1.23] 

10. While 'SEC should. have' the authority to prescribe ceiling· of expe~ses -arid code of conduct 
• and while these. may ·vary' depending on the conditions of the different States, State laws 

should clearly specify )he powers cif the SEC to disqualify candidates or set aside 
elections In the event of ylolatlon's of th_ose laws. : · · 

C. Regularll}I of Elections · · · 
En_suring regular elections .. 

[Para.1,23] 

Articles 243E and 243U of the Constitution contain id;ntical provisions: Clause (1) of article 
243E states that every Panchayat, unless sooner dissolved under any law:for the time being 
in force,· shall continue for five ·years from .the date appointed for its first meeting .and no 
longer''. Sifl1ilarly, clause· (1) of article 243U· states that every niunicipality. uniess sooner 

· disso_lved under;any law for t~e time _being in force, shall continue for-fiy' years from the date_ 
· appointed for its first .meeting. Clause (3) of article 243E and th.at of _243U further,State that 

elections to constitute a_ Panchayat and a municipality respectively shall .be "completed ,b~fore 
·the expiry ofits·duration specified in'Ciause (1)" · , · "' · . 
Both:articles 243E ·and 24,3U in sub-clause .(1) contain a'. provision· for dissolution of panchayat 
or m·unicipality respectively. Here again sub-clause (b) of c]ause-(3)' iri both the articles 
stipulate that ·elections haVe. to be completed "before the expiraiion bf a period of six montHs 
from the date_ of its dissolution." - · 

- ~ ' . . . .. -
11. To reinforce the existing provisions in the Constitution 'the following ,additional stipulations are 

recommended:- · ' ' 

a 

, b. 

C 

.. 
It shalr be the duty of a· Staie· and ·the· Union (In .case·•of, p~nchayats an'd 

_municipalities located" In Union territories) to 'ensure_ the compl~ticin of· 
elections as stipulated. , _ · ' . 
It sh!luld. also, b_e duty of )he State Electior1·Coinmissioner to ensure this and in 
the event of possible delay make a report to the Governor ·of the State drawing 
his attentlol'! to the problems and suggesting remediaf action to fulfill the 
requirements,ofthe Commission. · · ' 
Article 243K(I) .and article 243 ZA(I) State' that the "superintendence; direction and _ 
Control of the preparation of electoral roles and the i:ondact '.of all elections to the 
panchayats/municipalities shall be vested .in a· State Election Commission'.· This is :a 
composite set of responsibilities. The preparation of electoral roles and.the con.duct.of· 
elections involve several processes and actions· which'· are, closely inter-related. Tlie 
words, _"superintendence, direction and control: are 9omprehenslve' and unambiguous 
and do not permit any artificial division. Clause (4) of 243K·and,Clause (2) of 243"2A 
do . provide for a, State Legislature t6· make· provisions- with respect' ·10 all matters 
rela,ting to' Interaction with these election's. However, .this tias -to be subject to the 
provisions of the Constitution and can relate only to processes to be followed and 
guid_el_ines ,for this purp_ose so that- ~uch processes .serye .,public interest and ensure 
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free and fair elections. They do hoi permit spiriting up. of the composite 
"r~sponsiqilities· as State'd iri. article 243K -and: 2432'.A. Ho.waver; as \experience 
. Indicates certain Important parts. oi ihese··,espcinsibilities-: such ·as cielimitation of 
territorial consliluenc/ss or reservation ai seals or rotation of .such reservation· among 
·cohstltuencies:,have• been assumed by some ·state Governments. The· effect of this 
has been to ··enable these Stale Governments · to intervene in the composite· and 
integrated process bf conductih'g ele"ctions arid thereby hold up the same if they-so 
chose lo do. Articles 243K and 243 ZA may,,therefor~, be sullab/y·amended to 
specify. that the" iesponslbllitY''for""the." conduct.'of elec:tlcins shall Include ·all ' 
preparatory • steps for the same including the electoral· roles, do/Imitation, 

' . reservation; rotation and matters connected 'th~rewlih" and the responsibility for 
' the same shall vest wilh

0

ihe'Statc·Electi911 Comrillsslon. ..- -, 

Eleclora.l Rolls ~nd Deiimltatlon · 
. ' ·- ,- . . . 

12. As regards electoral rolls and delimitation, the following· recorrimendalions are made:-
. •, · · a Under articles 243K and 243ZA, the preparation al, electoral rolls· Is the 

· responsibility of .t]le State .Election Commission, (SEC). The general practice has 
. been' for'the SE Cs to adopt· the eleclorai rolis ~vailab/e'tor the Assembly and Lok 

: S~b~a· ~i~dions. 'In scime;·c_a·~e~ howeve'r lhe elecl9r~l }o//s for the .l_ocal elections 
" are prepared ·_afresh and· .t,h_e · two rolls may plffe(. · The .Constitution should 

specifically stipulate a common 'electoral roll. The processes for preparing the · 
roll as also its periodical revision should be uniform throughout the-country. · , -
: .. : ' - ~ ·. : . ' . . ' ' . . : . ' ~: .. 
(It was decided that after the words 'common electoral roll' the following _ 
may be added: · ,. · • . .' ·-

• L ~ ' 0 0 0 0 0 0 

. ' 
'for local elections· and Assembly/, Lok Sabt;a electlons.-lt should be 
the same. electoral -roll" Which· Is prepared·- by the Election 
Commisslon·of!ndia undef Arllc_le 327, and as updated!.)', > : . 

·, ,. < ' • • '-' -. ' •• ' • 

l • • , , , r , • , , • , •• • .' ,_ t . , , _ , 1 : 

b The E_leclion C91,11mission ha~ been eyolvlng ove_r a "P.eriod of time a ,system 
whereby each ·polling ,slalion In ari ,Assembly constituency- has, a. uDiq~e id~nllty 

. whicb"ls linked,to the roil of eieclois using that polling station. lris.pbsslble:'that 
panctiayat arid municipal'~ie¢ticins may require ni9re 

0

poi)ing"stations: If sci, these 
additional , polling stations' should be extensions or sub-units of the main polling 
station. Ttiis will ensure a_ 'byilding block'. approach fo(elections in the country 
where~y the smallest un[t will be a polling station or a sub unit theo_ry. A certain 
number of·t~ese. will form a 'p~nchayat ward: or a 'municipal ward' w~ich ln·llurh 
will· b.e grouped, into p~·nchayals and municipalities or Assem_ blY: segmentsjand 
Lok Sai)ha constituencies. The. voter is the same. The relevant R.P. Act and 

, . ,:itate '.lao,y~, shoul<! specify that -~qmmon polling statjons shouid be use' ,',for 
,elec,tl(!ns to _locaLbodies, State Legislatures and Par/lament: 

.c ._While delimit.ation: of· .the ·constituencies for panch_ay~t arid municipal elections 
. : ~~o~ld_ be -und~\ t~e _cqntrol and direciion of the .SEC, the Constitution sho~ld 

stlpl,!la.te-that su_ch <!olimitation. should be_ ijdjusted ;after- every census .~nd 
not fpr every ·elections. This will, be in keeping with articles 82 and 170 ofrth~ 
Cqnslilution requiring readjustment. of Assembly and Lok Sabha' Constituen~ies 

.,.,after.every.Census. . • .. · •- · - ' ' ' • · · (· 
- . ' ::·, ' . ~.--·i .. : · :: ... ' . - . : ·~ ;•: . ,; ,;•'· ' . . ~ 

, ;,< -,. •. ,- .- • • ;d•, The State laws .should provide guidelines for•the. deliriiilatlon work' such as 
, , :- '""' . , .· ,, , .,parity 'In , the ratio· between'· the population of a' terr/tor/al· constituency and 
• , •i •. ·, _, ••· •. the.number of seats· within the same class of panchayats or municipalities. 

' . : · . : . The,extent of permissible variatlo·ns should also be mentioned. Parity as a 
· -J ·requirement is already stipulated ,in· the· proviso· ·lei' article 243C .so farl as 

Panchay;,ts ar~ concerned but is missing'in article 243~ relating to 1,11unicipalilie~ . 
. , - : , . , - ' -- . . .. , . - , . . . I, 

(It was decided to add the words''so far as possible' afterthe word 'parity'.). 
"· ' . •·· . 

" I' 
1: 

' '!, 

-r 
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I. 
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' ' ' 

I 
I' 
' 
) 
! 

e ~taie laws ~li°o'uld. specify thai changes in the administrative, b·oundarles of 
districts, sub,dlvlslons, taluks, police stations, etc.;· should not be made 
within six months·prlor to a pailchayat or a rriuni'cipal election. , 

' . ' ' . ' ' I • ' 

[Para 1.40.2] 

· Reservations· 

13. ' ·. Reg~rding reservations, the following'recommehdations are made: 
, ' (a) ~Articles .2430 arid 243T _c'ontain identical provisions so far as reservation of seats 

· In panchaYats and ·municipalities _for SC/STs and womeh ar~ concerned., 
However there are some ambiguities about the. rotation of slich reserved seats. 
_The words u5ed in both t~e articles ·are "may be allotted by rotation". However in 
the second proviso under· article 2430 regarding· reservation of the· offices of 
chairpersons the words used are "shall be allotted ,by rotation". The _Constitutional . 
provisions also do not sp_ecify the frequericy of 'rotatjon. Mor,e~ve_r, i~,clause (4), of 
article 243T there is no stipula\ion for relation. To remove' ambiguities, articles 
243D and 243T should .be suitably amended to provide for rotation and 

, changes <inly'at the time-of delimitation and not in ·between, ' · · 
'.(b) St~te laws· should however:' p'rovide the guidelines· for' 'th/process' of 

reservation which should ensure transparency and ·adequate opportunities 
for' ell citing voter response. - . . . 1 . 

'' (The word 'should' be replaced b'y 'may')' 

1 • • ) • 

(c).Clause (6) 9f article 2430 and· clause (6) of- article 243T enable a State 
Legislature' to provide for, reservation of seats as also offices of ·chairpersons in 
panchayats ahd municipalities in favour ·of backward class of ~itizen·s. Neither of 
the ·articles stipulat'! •ariy ceiling for:·the• total ·number of• reserved. seats and 
reserved offices! Since not 'less than one-third of total seats· has been specified 
as the minimum for .women: the reservation additionally. ·made · for backward 
classes can take a large propcirtion,·To remove·ambiguities, the overall total of 

· reserved seats and reserve.d •offices sliould be specif[ed·ln ihe Co'nstitution, 1 

' '·· .>: . ,. · · · . ,; [Para ·1.40'.3] , 

D. State Election Commlssio~s". 
' ' 

I• 4 , 1 • 

14. .Som~ specific'provi,si,ons'should be added to.theCon_stitulion as follows: 

[In t_he abov~ sentence the word, '.Con~titution'. may be replaced by the_ words 
!State Law'.] · · 
'. ,.--

(a) The State Election Commissione·r-~hould. be ~~p~i~ied by ihe Go:vernor, 
on the recommendations of a group comprising the Chief ·Minis,ter, the 
Speaker of the State Assembly, and the Leader, of the Opposition.' Ttiis 
would make the selection impartial in the e·yes:of all.concurred.. , · ' 

(b) The State Election Commissio,ne'r's'hould have·a rix~d t~riri o·f 5 years. : ,, -
(c) In rank ~nd status the Slate Elettion Commission~r:shCJuld b~, egua1.to.'a,Judge,, 

oflheHighCourt. · ,
1 

•• '. • • ;·. ,.:· 

.(d) The,broad qualifications for'position,of Stale Election Commissioner may_ 
be specified in the·Constitution itself orln 'the laws of the- State. Since the': 
conduct of elections is , a major logistical exercise,. administrative 
experienCe should be stressed. ·, •,, ;•· , ! .. i 

(The words 'In the Constitution Itself or In the laws c;,f, th~. ljtate' may be' 
replaced by the words 'under the State laws.'-) 

· /, - . l • , , , I . , ~. 

' .. , I;• 
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. ' 

(c) · Nolification ·ror all elections to Panchayats· and Municipalities should be issued 
··.:·by the SEC: .,• '. : • · • . ·. :- . . • . ,_ 

• If • - ~ • , -; • • • • .,,. , •. 'f · , " ' 1: ! 

( f) SEC sh'iiuld :tie "the slrigle and coinmori el~ctoral authority in the :State _for 
- . ·' . . . ' ' - ' . • .... . • ' ._ . 4-

. all local~body electlons and electloris to the State Legislatures. The SEC· . 
·will also carry out the elections to ·Parliameni un'der the supervision and control ; 
of the· Election Commission qi-India. What is 'envisaged is a strong link be~een 
the State Election Commissions and- the Election Commission of India so that 
the Election Commission of India . can . reinforce the autonomy of the : State 
Electio'n' Commissions, '·support their_ functi'oriing witti"expertise 'arid-technical 
, - ' • . r , ' • • . ' ,_ • ; ; . 

help and enable ti)e·-whole elecl1on machinery of. lhe country lo emerge .as an 
integrated system. · · '· i 

• • • I •• • j. 
. , (The words 'and elections to the State Legislatures' may be deleted). , : 
• ·_. · ·-, , · ,•. · _ · • ·. [Para,11:pO] 

E. Wards Committee; and Proximih•I~ Citizens 
; ,' - . ... ' . . ' -

• ~ I • , . I , • ✓ • • 

15. Article· 24;lS of the- Constitution: should . ~e. -am!)rided :suitably to incorporate the 
.. · foll9wingpr6posals:~ .' , : • ·. •. . ·, 
·' .(a) •.'. W~rds ,Commlttees .should be mandatory• for _each of the ward iri all 

Municipal Corpqraiions, wi,th a popula!ion · of thre_e: lakhs or more, to 
coni'prise of persons chosen. ·by direct _election from the :lerritorialj1area 

, of the Ward,_-The··Chairman of-·the. Committee: will be. the•CoimJ:illor, 
.~lected frOl)l the.lJYard, · , (; - , •. ,., 

(b) . Tile State ,laws._should cfeterrriine ttie_ nur,;ber of. ·persons,.to' ~~ so 
elected but there.should ·be parity, within, the_ city i_n the ratio between 
that number'and population of a ward., , . 

(c)_ St~te · law~- should also enable .Wards Committees .to co:opt •such· 
residen_ts · of a w~rd who are. knowledgeab!e. and can assist t~e work of 

· the.Committee. ._ , . · . . ·· ,., . . · . ; · 

- . ·. (d): In all <::orporatloris wit~ ~ 
0

populat_ion of ·six· lakhs. ahd_ more, Zo~al 
.. ,. ·r_Ccimmittees·, at 'a'·'level between ·the Wards Committees' and the 

Corporation ·council· should .be formed.,:s1ate laws·rriay determin~·ttie 
number and •area of su'ch Zonal'Committees. Th·e Coimciilors·,of ail tt,e 
municipal wards represented in that area 'shall tie .membersi In addllior/; on,a 
other person frol)'l each .or the. Wards Committees elected by and from 
·amongst -the' eiected.,members or· that ·Committee ·snail be a member. of the 
-Zonal'Committee.'. _: • ' _ · _ .' . - · · · [! · 

·· (c) '-· State laws'should d<itermine. the .manner in" which-~lections to the Ward 
and Zo_rial. Com'mittees•-· are to 'be : held, their-.- 'function~. Hand.' 
re~p~nsibilitles and ttie allocation of funds to carry out the sanie. , ' •· ' 

. ;_ . . .... ;- ,, -- ,. . ' 

, _.;, - ·~ .i, · (Pa· ra 1 62]-. . ' . 
'[Heading E. Wa'rds Committees and'Proxlmity to Citizens'and para 15 
thereunder may be,dropped]. .,.- · ·, .·• ···' .:_. , 
••; ,-,~.._;1. . • ., ' ,~;-a:._ - • • ,' . I• 

II. Functional and Finan"cial·Dorriain , 
- -, - . . . ., _: -,, - , . -I' .. 

[The following remainin·g re·comin~ndations are,ori the same lines- as in the ·case of-Panchayats 
and hence adopted.] . _ · - · . - . 

. . ;- '• : .. · '! 

A. 'Furiclional Domain' 
. . ' 

··, 16:As regards t~~ fun"ctiorial aq~ai~. il'i~-r~comn:ended thaic'·: , 
(a)" . a,com_mon_ Schedule'of funl:ti,ms for both rural and'~rban local bodies 

' is desirable, -The .existing 11 1•·an~_ the; 12'" Schedules;which ,have_ 
seve_ra_l com".'~" )terns sho~id be-inte~rated. , .: . . _. . l· _ 
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:; . 
! . 
; ., 
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. ,I ~ . :) . 

,, 
I 

(b) 

·(c) . 

(d) : 

. . I 
. th!! integrated_Schedule should not b!! Illustrative.only,_ but shouhfbe 

mandatory: It should be on par with the lists lri the.Seventh Schedule' In: 
. status and in':the exercise of Legisla'tive. anci Executive· powers, which 

should be co,extensive with the subject, listed In the Schedule,. . 
• I • • ,. • ~ , i \ ' ' • , 

the assignment of functions ·should be by silbslaritive· Iaw rather than , 
by rules and regulations. · , 

, '. . , • , I • ~ - , 
the laws should also, provide for. the 'transfer to the Municipalities of· 

·,organisations, funds an·d staff who were' previously·· responsible· for 
discharging tlie functions being assigned. The· local bodies should have 

·1 ' • ' ' . - • ' ' ' .. '. • 
full_ c.ontrol ,ovl'r its.staff including·thos~ Jran.sfe_rred to them. functions, 
fu_nctionaries and funds shoulifgo togettler. ·. ' · · 

• ,- - 1>· •• 

.B. Finani:i~I bcimain 
' - 1., ·~·-: ,! • ' ' - ..... ·: , •• '--. :· ·,." :;_~~-1-,' _·_ 

[Para 2.10] 

'. ' 

'' 

. '. 

' 17. In the financial domain, ii is ,e~ommended that - :, , .', : ~ :.' . 
(a} ''The concept :~f- _a di~tinc{ ~l]d separate. ta,c:'d~inain for municlpaUfies 

(b) 
' 

'·' should 'be recognised, 'T:his·\:oncept .shoulcl' be reflected' in"a list of taxes 
· and 'should ,•form:. part ·.bf •the', ccimm·bn schedule . of functions and 
. responsibilities' lor ideal bgdle~ 'cir i_n ,ti)~ 'even( Ji: i~ '.decided to :continue•with· 
·the· f1 th an~ 12~· Schedules as -~eparate, t~e t1ax domain(should figure in' the 
relevant schedule. ,Carving out items from:the- existing State iists such as item 

': .. '.19,(\axes on iand and b_uildings) and.item· 52· (ji~eis .. on e!]try of goods in/a a 
• , local area for consumption) should nbt be diffic'ult:' . . . ·.. · • .• . 

• • ,.. ' ·., ' ,i •. \ ',·• . • 

Similarly, th~ ·cohi:ept of. a pivisible' pool, ciQaxe~·- which cari .be shared 
. between tpe 'u·,jion; 'the St~tes ,l!nd. t~e ,Muhicip"alities · should also. be 

. : reco~nised_simila(to_.the piovisicins in articl/as '2p8 to·274., There should be 
~ategories of taxes ·and other levies specifyi~g who w_ill collect the same .and. 
hqw,L( will be'distrib~led between the 3 levels. _ i:, .. , , , . _ : . ·, · . 
In ,case' of taxes ·and levies, ,th~ proceeds,,of ,y,hich are to be.shared with 
municipalities: -prior- consultation will be required ,before any modification is ' . - . ' . ' )' , .. , ' . 
m·aae in lhe scope of·the lax or its rates .. - · •· ., · · . : .. 

• " ' •• IL ' . ' 
Article 276 on· taxes on -professions: trades , and -employment should be 

< • • tf\ < •. I ' • • ' • • > • 
amended as suggested by the 11 Finance·Cory\mission. The ceiling· should 

' •:' • pe" · specified· by _Parliament from _'limll';' lo: time rather than, req~iring 
arr,iendments to the Constituli9n •• ·• ·.,: · .. :. •· :·, : · · - ·" _ . :· · _,. 

(~)' , "S'tafo laws __ should. _pr6~iae_ for com~qsltiqn·, of the:· St~te, ,f.lnance 
· Commis.siori, and the, -criteria for its., ,j,embership similar·· to ··the 

.• provisions in the . cas~ · of the_· Finance· c,om'inission , s~t up by the 
P~esident under article 280. · ' . , ': : 

(f)' s'tah, laws should provide· :tor th'~- establishment 
0

01' the SF.cs:-in a 
' ., ' • -. '. • : ' 1 ,.•' ' . ' ' ' 

periodical manner· and.'deterinine a-time schedule for the ,same so,that 
th:e·_work and output' of the SFCs .are 'syni:lirtiriised suitabiy wiiti th·e •, 
Central-Finance Comrriission: -· ': I' ,.: ,: ' I ••. 

,, lg) ·. 'Articles 243-1 a~d 243•(st1ould'be amended lei ensure that:1h~"A~tion Taken 
Report by tlie Gove'rnme'nt . is 'laid berci're the. Stale 'Legislature· within six . 

:- . 'm'on lps or lhe;sub,:nisslon p_f_t_he SFC reco.mm'endations,. . ' ' \ ' . 

(i) 

·(h) -•_>Su\5-clauses (bb) and (c) cir clause (3)-9,f arici(;!80 'shou!d be amended so 
. ·' that 'the -Central· Finance ·Commission, while i,takirig into consideration the 

' · recommendation of the SFCs, is not circumsc'ribed,by ttie san\e., 
, . , ·, ., I I -. 

·' State laws should _also provide for establishing and'·maintaining' a financial 
database as suggested by lhe 11th. Finance C\)mmisslon.- · :. '; · 
State laws shciuld specifically empowermuhicipililies to borrow.' . ·,. , ·• . 

' • • . '. ., ,. • " ~ . I ' :~.: " • l • ' 

State laws should also provide for the' preparation and adoption of• municipal 
budgets ·in a transparent manner iri k~eplng with · the public· 'right to 

... · '· · inforniation. ' 1 • • •! -•• , · 

,. 
1 i 
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Ill. ."District Planning- Commiitees,- Metropolitan' Planning ·committees and Organic links 
between municl!!alities and Panchal,'als ,. 

- . ' ' 
' . ~ ' . 
A. District Planning Committees 

18.As regards ,Distrjct Planning · Committees. the following legal changer are 
recommended:-

(a) 

(b) 

(c)_ 

(d) 

(cJ 

(I) -

(g) 

- (h) 

I • 0 • ,L , • • , " ' 

As pei ·Ihe· definitions given in article 243, 'district' means a district in a -Slate 
while 'Pancliayat'_ area' mea'ns "the terri\orial area of a ·Panchayat. ·-The 
Panchayat' at the •district leveI ·_shqlild, tt,~refcire, be for the district as a whole 
in-stead of 'th~ rural_ areas qnly: The definition~ und ___ e_. r article 24~·shouid_: b~·1: _ 
amended accordingly: Cl;iuse (1) of article 243 .ZD should be amended to· 
stipul~te that the Di~trict Planning Committee· shall be ~onslilut~dl 
.wilhiri the Panchayat at the district level or Zilla.Parishad. · · " 
S~b-clause (d) ci_f clause' (2) of article 

0

243. ZD- ~hould be ainended to 
_provide for the Chairperson- of the Panchayat ,ai the district level to be 
the_ Chairperson of the· District Planning Committee. The Chairp'erson of 

' the largest-Municipality fn the District should be !he.Vice-chairman. 
-• ." - - ' ' ' • • I ' 

In clause (1) of 243ZD, the words "consolidate the plans prepared by the 
:· Panchayais and Municipalities in °the disfrict" should be omitted so that , 

.' the DPC's main task ''of· preparing a draft development plan tor the :· 
district is not contingent or dependant on indi~id°ual plans prepared by :• 

- the ·Panchayats and the Municipalities. However, clause (3) of article. JI 1 · 
,, 243ZD c,im provide that in· prep;iring the. development pian the -□PC will have . 
· r~gard to· such p_lans ' as are prepared by; \he Panchayats and·. the · 

Municipalities. Zilla Parishacj _ should help panchayats and municipalities to 
prep~re the_se plans which will serve ·as building blocks ·tor._preparation or 
Development Plan For the district. · · ' · 

,~ ' ~ ' . ' ' ~ . ' 
Article 243ZD should ,also contain a provision lo enable the State laws 
and_ Staie Governments to • entrust· additional 'responsibilities as -
ino~itoril)g _of development schemes and prcigrammes in the district, 

'co-ordination of their implementation including - powers 'to modify 
·sanctions fo ongoing schemes subject to limits .. ·. . . -
The Zilla, Parishad should be the technical and administrative secretarial For 
the DPC · independent.of a_nd distinct from the District Collector or the District 

_ . • rvlagisl\ale: . .• · 
·" The State laws should provide. For associatioi:i . .' ahd · involvement· o• _ 

· governmeni and non-government agencies and_ professionals In the DPCs: i' 
MPs: MLAs' and Ministers desiring to. particiPsml in the District Planning_ F 
C\>_mmittee should be welcome as invitees. , • ""' I 
Slate agencies, district agencies and district- administration should assist tho 
DPC will\ data_ and technical know-how i~ f)r~paration of the development 
plan for. lhe,district. State)aws should provide For this. 

-Where Metropolit~n Plannin'g Committees (MP.Cs) are require'd to be set up, 
, Slate !aws and regulations should. determine the- Functional and territorial 
jurisdiction of· the· DPCs as distinct from the· MPCs. Where Metropolitan ·.i'_. 

Planning Committees:exist for· predominantly urban districts, ,ttiey should· be 
.deemed as DPCs, as no separate DPC is necessary. _., . . . . 

~ •.· : ' - , 
- (Para 3.17] 

B: Metropolitan Plan!Jing·commilleJ,s 

; , 

,, l • 

l9. As regards ryletropolitan Planning Committees; the following legai _ change_s are 
reco~mended:-

. ·,Metropolitan· Planning Commille_es should be limited to metropolitan areas with 20 
lakh popu~ation cir 1)10re'. Clause (c) in article 243P may be ame_nded accordingly.' , __ 
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I 

·: 
"· 

' , 

·, 

(b) The.composi_tion,of the MPC
1
sh9uld b~ assuggested·in para 3.29 of the Paper, which 

reads as under: - _ . -

Another item of impattance is the representation of the Members of Parliament 
· and MlAs .In, the MPG. Here again the rationale for their patticipation Is more 
than in individua/'municipalities or Panchayats. Under.article 243ZE two-hirds · 
of the members of the MPG are to be elected by and from amongst ihe elected 
me_mbers. of the Municipalities_ and Chairpersons 'of t~e 'Panchayats In the· 
metropolitan area in proportion to the population ratio. Since the MPG itselfis 
conceived as an inter-sectoral and an inter-governmental platform bringif]g 
together 'the concerns and interests of local,- State and Centra/'Govem[Tlents 
within a metropolitan perspective, it stands to reason that provisions _should be 
.made to. secure the participation of MPs and MlAs. This can be done· by · 
· determining the composition of the MPG in the Constitution itself. As sugges(ed 
in the case of the DPC earlier, three-fifths of lhe Iola/ number of members can · 
be elected by and from amongst the elected members of the ,Municipalities and .. 
Panchayals. - The remaining ·two-fifths should be -representatives of -
organisations ·and institutions, as' lhe State· Governments may consider, 

.necessary for carrying out the functions of the· MPG. As in the .case of DPC, 
MPs can 'be invitees. · 

"Article 243ZE should be·amended accordingly. 

(c) ,State laws should spe~ify the. organisation which wili function as the ,techni6al.and· 
· administrative secretariat of the MPG under its controi:. ' · •· ' 

( d) Where MPC:i' exist,· their functional and territorial jurisdiction should be disti~ct, and 
separate froni the ,DPC. - - · · • ' · - ' · 

. , 

C. Organic links between Municipalities and•Panchayats 
[Para 3.34] 

.3. 

20'. For bringing organic·links-between Municipalities and P~nchayats, the,follo.:iing. legal 
; ch;mges are recommended: ' , . ' 

(a) In keeping with the spirit and substance of the 7~•• and,-74~ Al]lendments 
envisaging Panc,hayats and Municipalities as •institutions of 'self
government, the provision· for representation of MPs,- MLAs' and: MLCs In 
articles 243C and 243R should be deleted. , ·, ., · '. 1 ,, • - • 

,, (b) If such repre;entation is considered necess
0

ary; it ~h~uld be with~ut voting 
rights and as invitees. - , · ' 

(c) Representation, If allowed- at all: should, 'be "in' Dist;ict 'PlaQning ·an_d 
· Metropolitan Planning Committees. ' .- : ·' 

( d) Du~I. membership in a Pa~~hayat or a Mu~icipalit{o~•-the one hand ,and· a 
·state·, Legislature or Parliament on. the ·other should hand be specifically 
P. rohibited · ' , ., · ·,, ' .,_ , ,. - , : 

- . ' ' . 
'' [P,ara 3.~7] -

' '' Cantonment 

' I ' . { • ' ' ' ' ~ I i , I , ' j 2i 'After·considering the draft recominendations made· unaer this· Chapter the Comm1ss1on· 
decided t~at there was no need to make any.recommendations on the topic of qanto/Jment. 

. . ~ ~ . . . . - ' ' ' . . 
. .' • I . ,.. , / , • • ., "· I • 

4. • Empowering And· Strengthening Of Panchayatl 'Raj · l~stitu_tlonst: J?.utonomou's 
District Councils/ Traditional Tribal · Governing Institutions In :The North-East· 
India · · ' · ., · · ' 

, r , , , •• 

1 

'., ,• •i- 1 ] • ! , L 

23.' The· Commission noticed that the Consultation Paper on the· subject ,had been released 
recently, Shri P .A, Sangma informed that he had reieased the C<in.sultation: Paper, separately to 
various bodies. and_ organizatipns in the North-East. · It was deci_ded that Shri Sangma would"" be 

· associated with
1 

the Drafting and Editorial Committee in its ensuing meetings .wt:,en it discusseJ t~e 
draft recommendations on the topic. ' 
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, Item 3,, ·<7' •• • Nole ,dated 18.12.2001 s_ubmitteil by• ~ustlce Df,,,I(; Punnayya; contairiing his 
, · views on.the 'First-Past-The-Post0Sys_tem", • . . · .. 0 • • ••• ' '1 

24. ··::;The: Co~mi~sl~n: 9is~'~s~ed ·th~ ·rri~tter. in detail -~~t' n~: fip~i. ·c~hc;u_;ion ~_as_' .r~;c~e?···: 
However,"the .comm1ssIon ,generally.-agreed to the suggestions pF 1ntrodµc1ng_ ·compulsory vo\Ing in · · 

electioris'and increasing.the-p'erceritage·o(votes polled fonec:ognition· of·polltical parties to be 10.:per 
cent.· BotMhe measures were 'aimed at increasirig the Tepresentative ch~racier of the' legislators: \ 

' ,· ' "✓ _•' ,-~ •• ~,/·:. i··• ~ -:i: · .. '• ~-·,: _. .·· 1_,. ··,. ,_,,-· ;. 
Item 4 ·. Letter from. the .Sec'retary; Ministry of;. Social Jiistice and .·Empowerment 

· requesting.' the·. Commission ,to examine the reieva,ncll .' of ,:ihe Offi~e: -cif the . 
•. · Commission2r,for Uriguistic:MinorlUe's under Article 350'B of tt,e Constltµ\lon,; 

. . . . . ' 
. · .. \ .:, ' ._....... . .,. ,:• . ': 

25. ·:, 'After considering. the·, issues · raised in · the· letter, from Ministry· oF:· Social Justice and 
Empowerm~nt, the Commission felt:that,nci·,change ,was-consider~d desirable 'in Article 350-B of the 
Constiiy~oi) reg~':ding,the ·office cif,lhe Co'mmi~~i_on!lr Fo\ _Linguistic.minorities . 

• , • ' • ,- ,, ' J ,.. \. 

Item 5 Jo consider Aha. representations.' ·received ·from various organizations/ 
a4thorities.,- and:do :Indicate ··If :atJY· ·o( the· suggestions made . In the 

: •· representations can ·be . adqpted and•. If, so. •the · Cha·pte'r in which such 
recominenda(ions may be .included: · • • · · · · · .. ' 

Sindhi Organizations· s:No. Ill to _M · :· 
~ • , ,Ii•"\._ • · •. ,• .. , >, •,; , '•:- ~ :,·. ~.•-,'' •' ••,', ·,••,'·••I~ 

2s::.· ''Tlie·comniisslon"considered the ,ecommendalion.inade by Qr. Subash C, ~asiiyap; lo whom. 
the matter was referred• by_ the_ Commissipn, on the demands ~ad<1-by ·vario~s. Sindhi Orgiln[zatio~s' in : . 
his note ·dated ·24:s.2001: II wa·s agreed that 'the grievances: of the community weie •gimuine!!and 
henc,:i required ac.tion. The· Commissio~ agreed lo the .r,:iconimeriditlions riiade by Dr. Kashyap. It. 
was· agreed' that lhe. recommendation at S.No. (ii) which is indicated as (a) below may be included in 
the bodY, of the final report : .:, ' . ' . :;, ' 

l , , - - : ~- 'i' 
a The Ccimmissiop is required. to review lh~ y;orking qf_ t,he Cons!itution. ~nil lo., ex~;nihe if 

.. / ' · the objectives of. the 'Cohstilution·· Have' been, fulfilled in:'practic,r and if. iio.t ',Y1)al, ·;f:'any, .. , 
remedial measures ·may be advisable. Dignity of the individual.citizens -is· the'bedrci:k of · 
indian.poiify;~stablished b'y the Constitution.': The·ConsUlutioh stands for equalily'b'efore 
law, equal prote.ction· of laws and •non'discrimination· o_n grounds of ieli'gion,' race:.·d~sle,. 

: ,sex;- place ·of·· blr;th or:any of them. It does nof recognize ahy community oi commw•al 
rights exc,ept, t~at, 11s ·a .most special case_, provisions· have· been 'made' for the Scheduled 

, . .qastes,.the,.~ci)~~-ul~d Tri.l?es. as also -for .. 'olhe( .so1;i.ally·. and educaUonally backward 
.classes.', In view· of this basic principles of' our polity; it--may not be. possible fol lhe 
~oi:nmi~sion 16-'co_risid!!r W<!nting. any. separate consUluU9nal·, sl~tu~· ·10 .: the _:s!n~hi 
community as ·such or to consider any request for carving out a separate terrilofYl'as a. 
Sindhi state· or a "Sindh( region: ' However, the Commission is convinced ·that. lhe•Sindhi 
community·iJo'h_av·e·a ling_ul~tic identity of their o'kn and as suc'ti they are el)litled to-all ltie 

' ' • • · rights as a linguistic minority that' are available to any other such minorities. ii would be 
appreciated that except as a .linguistic minority, the m'etnbers of. the Sindhi community 

· ! ·cannot at all 'be'. considered 'as socially,' educationsilly or. economically ·backward or 
disadvantaged,.· •. T~ahks to. their qwn_ abilities, ·sindhis .are•···among the socially,, . 

• . , educationally and econqmically adv~nced ,citizen_s of.India. . . · ,. , -:, 
",• ) - . ~ ·, • ·~.· ',- • ·':,·· '··. -- . :·. -~;-· ••• ~1 '-1/ ,.,,:: 

27, .The Commission adopted the ·recommendalioris (iii);· (iv) and (v) mentioned in the note·of Dr. 
Kashyap which are i.ridicated as(~). (c)-and (d)b~low:'· " ,;! ·, 
;1 1·,: ,_: __ . ,! ' .•• ," ,,' :-

0

f. \" .-,,, ,,.· -.-:. • ·. : _·. • ".· . _ ' . 

,••f, • ti->· The Com~lsslon ·.may•llke. to·:recoinmend to the :Government'.sieps thaf may oe found 
· · ,necessary Jor better proteclirJg a~d• prom~ling. Sindhi language l!riif.culture. · :1ri

1 
this, 

. corinection, setting ·up .of. a Centre" of Sindhi Language and Culture may be, encouraged 
: by th.e·State providlQ'g nec.Eissary facililies'.fo'rthe·same .. ··. ·: .. ,-' .. , . • ., . 

•~,1- .... , 1·•-~~.~-1 •;·-·.,. ~ ,·:~·:.~-: _,· ~ ,:' }, ··. ~-:, .. •· ti•, 

. ' •• : - : ;_ .. , ; ,.. '•' I - . 
!.,c 1•1 

' • '. . j 

• • j ~· • • • ' 
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. ' 
c Sindhi community may be recognized as i, · special." !iQguisiic roinority if such further 

recognition is specifically considered necessary. 
~-

,. d_ 'Difficulties faced by the Sindhi ·migrants may ·be examined and ccirre~tive measures taken 
adminislratiyely to facilitate grant.of citizenship as·per the existing_ law,:·. . · .... : . ·: . · .. 

- ', : 1 - ' " 
Sikh Organisations • S.No. (vi} to /ix) 

. 28. It l'ias·noted that one of the demands of the Sikh Organisations related to their identity;·w.hich 
··was accepted-·while considering ·the 'topic on ·fundamental rights. The Commissi.on had agreed to 

amendment of article 25 (2)(b) and deletion of .Explanation II under- the 'said. article· (This stands 
already reflected in the minutes of the 14th meeting of the Commission). The Commission agreed that 
the recommendation on the demaridirmight be as under:· - • ... , · · · ·. ·, 

' . 

"The . Coinmis'sion has , car~fully considered ; ~II rep'resent~tions made by . the Sikh 
Organisations and the demands made therein .have•been ·accepted ·10 the extent indicated in . 
the chapter on Fundamental-Rights.", · • · •'· · i · .. ,-:, · · "· '' . . 

Mlthilanchal Organisation- S.No. (xl ·. .. 
. .. -

29. After carefully considering the demands ·contained in the, re'presentation .made by Shri Tara· 
Kant Jha on behalf of the Mithilanchal"Vikas Manch For inclusion of Maithili•in'the Eighth Schedule·of 
the Constituticin, the Commission· decided 'that no recommendation ·was· considered necessary "in this 
regard. : · ·· .. · .",· _,, . · • ·: ·. · : -' ~ ·:·· .. · · · ; ' -.-.;, 

• ' • I• :: -• j I , • I : • 1 •. • c • 

Coorg Organisations·- S:No. (xi} to (xii) 
•• , " •· , I·<.' - . '' - ") 1-•: l~•lr ,•-'.~ 1:• 

30. ·. The Commission considered memoranda' "submitted by. Shri f'l.U. Nachhappa· on tiehalf of the 
Coorg National Council and Shri N.S. Devi ~rasad on behalf of Kodagu Prejavedike (~bout Coorgis) 
and appreciated the contribution made by the Coorgis- to the· national causes and felt that the nation 
should recognize· it.: • The 'Gciveirnmenf may consider nomination' of· a member from · amongst the 
people from the regicifr to .the-Rajya· Sabha/ Slate'Legislature' to'the ·extent possible. The Government 
could also consider h_avihg a;_sainik Schooi'_in ·the area and setting up of .a' Development Board for 
them. The Commission did not favour the dema_nd-for'a separate ·State or. ·to the granting of Union 
Territo,ry status for the area. : · ' · 

•• I,' ' ' 'l• ·•• ) ' 

STATUTORY AUTHORITIES .. · • 
Union Public Servlce Commission·:. S.No. (xi!i} 

. ,. 

~ : ' , ., 'I . ,, 

31. The Commission' considered ·"the rep·ort of a "Group. of Members consisting of Shri · K. 
P_arasaran and Dr .. Subhash C. Kashyap wl)o had exary1ine_d the memorandum submitted. by. the 
UPSC. After lletailed • dis·cussions,: the Commissio_n agreed to the· recommendation made by . the 
Group of Members that no Constitution amendments -were necessary in regard 'lo ·the provisions
concerning the UPSC and other l?ublic Ser-,ice Commissions. · 

Central Administrative Tribunal - S.No. (xiv\:-· . •· :· 

- ,\ 'j I • , , '. , ! I, t 

32. The Commission considered the memorandum received from, the' Central. Ad;,,inistralive 
Tribunal,' New:Delhi. · Some of the members· were· in.favour of abolition· of the Tritiunai as ii '.had not 
been able ia come up as an.alternative to tne.re·g~lar court_s for resolution. of the. disputes/grievances 
of the Government ·employees., It was, however,- decided°'lhal'Dr. Abid ·Hus_sain-w6uld have a meeting 
with the ~hairman of the CAT to have ·a first-hand account about1th'e working of,the CAT and to know 

· the trend in the number of cases ·med before the various benches of the Tribunal, the number of cases 
·. disposed, the number of _decisions challenged before the· ~igh Courts' an·d the'trencJjri'the 'decision'of 

the High Co~rts in the appeals against the CAT decisions. : ' · · , • • ., ' 
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,North-East Organisations - S.No. (xvi To (xxxlll ·,, 
• • , f t ·,;, 1 • _ :. , • '• ,. ,. _, f),"',;.. r ~-·• ,; ' • , , 

33. Shri P.A. Sangma, the Member In-charge of the subject informed that he ·had, taken: all the . 
representations into ,consideration, while finalizing the'',dratt report-·on ;Empowering And Strengtiienin.g· 
-of Panchayalj Raj institutions/ Auto.nomous District •Councils/ Traditional .Jribal·.'Goveming' Institutions 
In Toe North-East India'. The Commission agreed that no further discussion was necessary at that · 
Stage, '·· " . I • 

. ' . 

• 

·, .__.. '.' .!, 

. Letters "receive~. from. Justice ,Shrl· J,. Eswara. Prasad, Chairman, Appellat~ Tribunal 
for Forfeited P,roperty, New. Delhi,,regardlng: - • :. , . · .. , )), 

·. ,· ,. , ; . ~ '• ~-. . ' 
' ' . • • l ' .,'. • ', .. ,· ,·./; 

I. Proposal for amendmei;it Qf_, Section. 2(2) , (c) ,of -.th!) . s!11:uggle~~ _and 
Foreign 11: .. u:ha·nge Manipulators .(Forfeiture of· Property) Act, 1976 
(S11.f:EMA) to lnclilde, .. the · Public Servants ·In. possession _of properties 

,.disproportionate. to their known• sources of, Income or -c·onvlcted under 
the PreventfonofCorr'upilon Act,.1988, and , . . ·. 

Ii. Amendment_ Qf article. 348(1)(a) of th!I Constltuti6n of India by Including 
"NatlonaJ, Appellate.Tribunals and C1>mmlsslon.s'' after nsupreme Court 
and In every Hlgh_Cou_rt'.' In article 348(1)(a). 

I ,. • ~ \ . '1 ' •· •) ... , ; ! • 

34. With reference to, ,11:ie 'first proposal · mentionea, abovE! 'the Commission decid!!d that if 
necessary, the. Preyention_of,Corruption Act; 1_988 may .be amended 19 pro~ide for confisca)io~ of the 
property of the public servants in possession or properties disproportionate •tc, their known so~rces. qf 
income and convicted under this Act for the said offence. · · 

35. , The Commission though appreciated the -difficuiues inen'u6'ne'a in the s~cond 
0

proposJ1 yet it 
was -not inclined to accep! the. suggestion .to. r~cqmmend an:iendrT)ent: of 1!rticle 348 (1) (a)· of ·the 
Constitution. . . , · · 

(ii) 
• • , , , .. , •, 1 • , , , , , ' • ,. 'I', ' -: 

Conslderallori of ,the request from Justice Shrl __ M.C. Jain,- Lokayukta,- Rajasthari, 
emanating from;the .Resolution P,a~sed iii·Si)!:th_AIJ_-lndia Conference ,Of Lok~yukt~s 
and Upa,J.okayuktas, .. 2001, · for ,conferment· of · constitutional statu_s •on' . the 
Institution of Lokayuktas.and llpa-Lokayuktas. . ' 

36. Th'~ ·suggestion fo~ conferring a Constitutionai status on ·the Lokayuktas and l/pa-Lokayuktas 
made ·in the Sixth All India ,Conference of Lokayuktas and Upa-Lokayuktas .was carefully considere1 

· by the Commission but. :not found acceptable. · • Regarding .. the s·econd s,ugges\ion made by thfr 
Conference· that there· should be a uniform· law. regarding Lokayuktas and Upa-Lokayuktas, the 
Commission felt that the Conference might take up, the-matter with the State 6ov'emments. .. -.. : -

. . ·. . . '',. . . .. ~ ' . ~, . ~: . : ,; - . :· ' . ·.,_ .. - ' ' . , .. ~ ii . 
(ill) Representat1o'n.dtl 31.7.2000, 'recelved'from' Msi Mahasweta :oevl .on 'behalf, of De- . 

. Notified And No_n,,adl~ Trlb.als'Rights Action Group .. : . · _ .. .> . . - '. . . ' . 

. 37. This matter· was carefully considered by the Commission and it was decided that the 
Government, Ministry of Social Justice aQd, ~mpowerment. may ,.be- requested to examine the 
suggesE:;ms' made 'l¥ the organizations, preferably through a Cornmissi9n; which may forward its 

: recommendations to the Goveminent for a'ppropriate ~ction. . : _ . · . . . - . . 

. " 

- j ~ •• ~ •• : 1 - ' )J 
(Iii): · ·Letter dated 25_.4.2001 from Ather:· Faroilql, ·Secretary Linguistic Minorities. Guild / 

,. suggesting ln.sertlori ,.of.:,-an· expla_natlon under Article 347 {egardlng,/l.speclal 
provl_s1on relalmg-~o·!=rieuegespoken by _a section ,of t!J~ populabon of State to the 

. effect that:ln this Article '.'sl!bstantlal" nieari,; "nofnegllglble"; .. , · 

.38. A~er careful c~n~id~r~U~n ~~:· ~ommiss!:n die( n~t co~sider. it :necessary to' ~uggest any 
amendmiint to Article 347 as.suggested In the representatioQ. . . ... . . • . I . 

. . ' .. . ., 
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(v) . Letter dated 14th December, 2001 from Cap. Jal Narain Pd. Nishad, Member of 
Parliament (Lok·· Sab~a) containing demands adopted In the Electoral Reforms 
Maha Rally, held on 2:12.2001 at Ramlila Grounds, New Delhi. 

. •:--
39. The Commission considered . the suggestions made regarding elecioral · reforms and 
requested the Drafting and Editorial Committee to suitably incorporate them in the. report, wherever 
found feasible. - · · 

(vi) · Letter dated 9th November, 2001 from Sm!. Arti Shrivastava suggesting direct 
election of the Chief Minister by tlie people of the State and direct eleciion of the 
Prime Minister by the people of the country. · 

• 40:· · , The Commission found that the suggestions made are 'beyond the terms of reference of ihe 
Commission and hence they could not be considered. 

(vii) · Letter dated 28th 'November, ·2001 from Shii N.P, Singh, IAS (Retd) containing his • 
response to the Consultation Paper -on ·•Treaty-Making Power under our 
Constitution'. 

41. -It was noticed that ,the suggestions made have already been taken into consideration while 
finalizing the Draft Final Report on the topic. · 

(viii) Representation 9f All India: Backward Muslim- Morcha · through its National 
· Convenor (Dr. M; Ejaz Ali) requesting for inclusion of_ dalit Muslims .in the 

Scheduled ·castes Order issued by the President · unde~ article. ~41 of. the 
Constitution. • 

42., The Commission qecided that the suggestion v,:ould be considered ~Y ·the Drafting . and 
Editorial Committee at the time of .finalisation of the Draft Final Report on the topic of 'Pace• of Socio-
Economic Change'. · 

'' Any other item: 

43. The issue of citizenship was considered in detail. There was .djfference of opinion. It was 
de'cided that the matter would be taken up agpin in the next meeting of the Commission. For the time , 
being, the_ Commission decided not to make·any recommendation on the issue. 

I 

44. With the permission of the chair, the ·commission discussed ·the, new_s items publi:;hed ·in the 
daily, 'The Hindu' on 18th and 19th December, 2001 titled "Statute ,panel .release's new paper _on 
electoral reforms" and "Delete anti:defection law, · says panel"' respectively ·and· the, news item 
published In the daily, 'The Tiines. of India' on 21" December, 2001..titled ,·:statute review panel to give 
Kashyap's paper a quiet burial". The meeting was informed that a clarification was sent to the Hindu 
through the .PIB on 19.12.2001 that no· new. Consultation Paper was released by, the Co_mmission on 
the topic. After dis9ussing tt,e- matter, .the. Commission decided that the following categorical denia! of 
the contents of the report be issued to the.Times of India imn:iediately: · , · 

"The earlier Consultation Papers were approved by the Advisory Panel of the Commi_ssion on 
:the subject and also by th_e Commission as a. whole and these were issued for eliciting public 
opinion. Dr. Subhash C. Kashyap was member-in-charge of thElse pap_er~-

•,"!he Commission would likeJo;point•,!)Ut that;noJ,onsultatiqn,,P,:,per was issued in addition, to, 
or in substitution of, the• Consultation Papers issued .. in the . fir~t instance on the subject of 
Electoral Reforms. The question of giving "a quiet burial" to the. earlier Consultation Papers is 
totally unfounded and the news in this behalf is .misleading arid 'regrettable. The statement 
that the Chairperson was not 'happy with ihe earlier Consultation Papers is . unfounded 
inasmuch as the ·Go'nsultatio'n Papers had been' approved .by' the. Commission Linder his 
,Chairpersonship." · · · 

I' , .. , • I • , , • , / • '· ' , .. 

45. The Commission discussed the ·issue ·of the safe custody, proper indexing and transfer of the 
complete· records arid research P,apers to the appropriate Depa,:tment, after the Commission is w_ound 

. . ; ' . ' 



----

up. The Commission decided lhat action in this behalf. may be initiated in the right earnest and 
requested the Secretary to monitor the progress. · 

The meeting ended with a vote of thanki io the Chair .. 

To 

{ RAGHBIR.SINGH) 
· Secretary 

Tele: 3022079,3022080 

All Members of the Commission 
-ANNEXURE 

LIST OF PARTICIPANTS OF THE FIFTEENTH MEETING 

; 

1. Hori'ble Justice Shri M.N.Venkatachaliah 
2: Justice•Shri-B.P. Jeevan'Reddy 

(hi Chair) · 
. (except s'h Jani.Jary)-
(except 6'" and ih·January) 
(e·xcepl 6th and ih J~nuary) • 

. (except 5th January) 

3. Justice 'Shri R.S. Sarkarfa ' 
4. Justice Dr. Kottapalli Punnayya 
5, Shri P.A. Sangma . 
6. Shri Soli J,·sorabjee 

I 

·1. · Shrt K'. Parasaran' 
8. Dr. Subhash C. Kashyap 

(except 7th January) 

• I ' 

9. ,Dr. Abid.Hussain 
10. Smt. Sumitra G. Kulkarni· 

Shri Gopi K. Arora, Consultant 
Dr. Raghbir Singh, Se7retary ; · 

(16) 

MINUTES OF THE SIXTEENTH MEETING OF THE .COMMISSION HELD. FROM 
. , . ·,25!h February, 2002 TO 1s1 March, 2002 . ,· ·. i. 

· , ' . . · ' . ·, · ·: ·. , 1I · 

The Sixteenth meeting or' the .Comini.ssion was held in' the ~-conference 80cm · o(, ithe 
Commission in. 'vigyan Bhawan"Annexe, New 'Delhi"from 25th February; 2002 to· 1'1 March,' 2002 . 

.. Hon'ble Justice Shri M.N. Venkaiachaliah chaired the meeting. The· list of participants 
1
is at 

Annexure I. · 

2. The Hon'ble Chairperson· extended a warm and respectful welcome-to the Members and 
request'c!u ii,e Secretary lo take up lhe.Agenaa. . 

,Item 1 C:o~fir~ation of the--Mlnutes of the Fifteenth ·Meeti~g of the-Com'missi~n hel_d cin 
' 5th lo a'h_January,'2002,' .. . . . . . . ' ;, I 

3. ' . 'Th~. Minutas of the· Fifteenth Meeting of' the Commission h'eld iroin 51
\ • tci ·sth January, ~002 

' •'''. • , ' l . • 'I • ' r ' • •• '- ' 
:~ere taken ~s ·r\)_ad and confirmed sµbjepHo the fpllowin~ am9-~dments ,suggested. by Justice S~ri K. 
Punnayya in his le.tier dated 14:2.2002: · 

· ✓ustice Shri ,K. Punnayya _ in his aforesaid letter pointed out that, para 24 of the. rr1inut~s at 
p~ges 30-31 (on his- note dated .1K 1212001 regarding the' '.First-Pas_\-:-The-Post-System):.was 
partly correct and pa'rtly incorrect. He slal~d lhat 'from Uie' consensus of the ·opinion, he 
gained the impression lhat all ,Itie members of lhe Commission· ag;eed wilh his disse'riting 
note .against lhe second election lo be .held afler•laking 'inlo consiaeration the voles·polled in 
.fayour of the first two candidates in the· f!r~t election as' proposed by th!) Advisory Pan_el on 
· the subject, while accepting the suggestions of introducing compulsory voting in election~ and ., 
increasing the p'ercenlage of votes polled for the recognition oi_political ,parties to be ) 0%. , 

· 1s1j .. . . . I 
I 
' I 
I 

I 
:( 

! 



' ., 

Obviously the latter two suggestions were made· by him as the alt,ernatives to the second _' 
election proposed by the Advisory Panel for obtaining 50 % o~ the votes. 

· Item 2 Discussion and adoption of Dra_ft Report Volumes-I and 11 

· 4. Before taRing up for consideration of, the individual chapters of th~- Report, the _Commission 
passed a resolution appreciating the completion of the monumental work done by the Drafting ,and . 
Editorial Committee' within the ihortest possible· time. A copy of the_ resolution is annexed as 
Annexure-"il to these minutes.. · · · · ' ' ' 

5. At the outset, the Commission decided th~ format of Volum_e_-1 of the Repo1 as uride'.: 
(i) Each Ch~pter shoul<l begin with a content sheet with an in_del( of para numbe'.s. 
(ii) The report should b~ jn one arid a half space instead of single space. 

· (iii) _ The font size should be.increased to 12. · . 
(iv) The Chapter on 'Summary. of Recommendations' should at the top indicate: 

: . ' (a) the tcital number _of recommendati9ns made by the Commission; 
"(b) the number of recommendations pertaining ·,to the provjsions of the 

Constitution and reRuiring amendments thereto and 
(c) the number of recommendations that require statutory amendments ' 

or executive action. · · i ,. · · ~ . . ' 

'Each Chapt~r should make a reference- to the Consultation Papers and Background. 
papers giving a reference to Volume-II of th_e R~port. 

6. The · Commission considered. various chapters- of the Final Report on the · da.tes· indicated 
below: 

·Date 

25.02.2002 

26.02.2002 

27.02.2002 

20.02:2002 

Chapter No. 

1 
2 
3,, 

·7 
4 

5 
6 

Nam_e of the Chapter, 
' ;• 

1. · Introduction 
2.' Basic Approach and Perspect\ve, 
3. Fundamental Rights, Directive Principles and 

Fun~amental Duties 

1: Fundamental Rights, Directive· Principles and 
· · Fundamental Duties 

1. The Judiciary 
2. Electo,al ·Processes and Political Parties 

· 1. 
2. 

Parliament and State.Legislatu~s , 
Executive and Public Administration 

01,03.20.02 8 1. Union,State Relations 
9 2. decentralisation and Devolution · 

·10 3. PaFe of Sodo-econ9mic Change and Development 
. . . _, • ' '' ' ., ,j ,:l ., 

As regards Chapters 1 and 2, the members agreed that'these were within-the exclusive prerogative of 
the Hon'ble Chairperson and accordingly . requeste9 that these chapters may b·e 'finalized by, the_ 
Hon'b!e Ctiairpers"on himself. The Hon'ble Chairperson requested Shri K. Parasarari to take into 
account all the available material, including the initial drafts wepared by him and redraft t_hese two 
chapters with the assistance of the'Secretary._ · , · ' . . ' . ' ,, . ' . . - ,., . 
7. Chapter 3 regarding 'Fundamental Rights, Dire~tive Principles and Fundamental Duties" 
was discussed in detail and approved by the Commission after incorporating certain changes. · The 
suggestions· of the Hon'ble - Chairperson regarding, re·~ommendaticins relating io article 347, 
constituting an 'Inter-faith_ Commission' by entrusting the, functions .to ttie National Human Rights 

• 1 " • I 
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Commission 'by· a·niendmenl of the Protection bi Humari ·Rights Act, 1993 and deletion of paragraph 
No. 3.22.2 in the draft reporr regarding articles 29-30 were. agreed to in· the meeting. Smt:· Sumilra G. 
Kulkarni presented her views regarding the .need to expand the 'Fundamental Duties' for greater 
·stability, oneness and united strength of the country. It was decided that the ·chipter as finalized o'n · 
the basis of the deliberations would be submitted by the Secretariat to Shri Soli J. Sorabjee, who 
would see the changils made and approve' the same,beiore Uiis chapter is incorporated into the draft 
final report io be placed before the Commission ai its next m·eeting for final approval and adoption. 
The meeting decided· that the points raised· by Smt. Kulkarni would be looked. into while finalizing 
Chapter 3. II was also decide_d that certain miscellaneous issues discussed in Chapter 3 would be 

· transferred -to a new Chapter, say Chapter 11 titled '.'Miscellaneous Mailers". 

8. The Commisiion ihe~eafter took up' for con~ideration, Chapter 7 relating. to'\The Judiciary'. 
Detailed discussions were held on certain topics, such, i,,s woposed ·National Judicial Commission, 
retirement age of the Judges ,of the High Courts and the' Suprem·e Court. The Cdmmission also 
considered, as part of systemic cha~ges' .in tije. jus_tice •delivery mechanism' issue~ such' as plea-' 
bargaining, :n~ed for. setting up of a Digital ·Legar'.ln(ormation System: institutionalizing mediation and 
conciliation as mandatory pre-triai procedures.in certain das~ o( c~ses etc. 

9, It was noliced that the issue 'regarding setting u·p of National Judicial Commission was 
discussed in its fourteenth meeting held on 14-15 and 17-18 November,·2001 and fifteenth meeting 
_held from. !HJ Januar/, 2002. Though t~ere was a. br(lad i;:onsensus as)o the need and desirability of 
selling 'UP of a Nalional Judicial Commission __ for the appointment of juilges, .. ro consensus could, 
however, be arrived al on the questio·n of the composition .of the National Judicial Commission. As a 
_result, the Commission then. took the view that no change· in the existing _system of appointment QI', 
judges need be recommended. · · · ' ' ' · · · · · · . . i1

1 ~ • ' I 

' ' 
10. Consequenl.lo further'discussions held on 27"-' February, 2002, it was broadly agreed that th!! : 
composition of the National Judicial.Commission should be as follows: 

(i) The Chief Justice of India, Chairperson; 
(ii) Two senior most judges·of the Supreme Court; 
(iii) Union Minister for Law and Justice: . 
(iv) One eminent person nominated by lhe.:Presidenl after consulting the Chief justice of 

India. ·.,, :- ; .. · 
The Co(nmissioli was.strongly ·of the• view that_.if a -National Judicial Commission was to be 

· established, ii w.as essential that its composition sh_ould ·be as indicated above · and that the 
recommendation in this behalf be treated _as ,a package of both the concept as well its actual 
composition in view of the need to preservejudicial -independence. 

11. The Commission also decided lo reco.mmend that the _age of retirement of the fuqg~s :(!f H_igt, 
Cou,:ts be enhanced to 65 years and that of Supreme Court judges to 68 y~ars. · 

12. fr was ·decided that the Chapter 7 as finalized on lh·e•' basis of the .deliberatiqns·_wo_uld. be 
s_ubmilled by the Secretariat to Shfi K. Parasaran, ·who· would examine the changes made and 
approve the same before this chapter was incorporated into the final report and placed before the 
Commission in its next meeting for final approval and adoption. 

' ' 13. The Commission thereafter took up· for consideration Chapter 4 ori 'Ele_ctoral Processes and ·. 
Politlcaf Parties'. The chapter was discussed in detail. On the question of 'representational
legitimacy', after detailed deliberaticins, It was ~ecided that the recommendation on the issue· minht be 
as under:· ·. . . . '· 

The Govemrrieht and the Election Coinmission should examine this issue in ·atf'its aspects, 
consult various political parties and formations and•take'the-vie·ws;of aft sections of the society 
and initiate appropriate· measures in this behalf. The Commission recommends a serious 
:examination1of this-issue by tho Election co;i11hission anii the Goveiriment: .. ~ .. . . 

. The Commission declined' lo'_recommend thal, voting being made.·comptilsory; under pain of sanctions 
, as· suggested in· paragraph ·No._ 4.17~of·the draft ;report.' The-menibers'also agreed to delete the 

par<!graph No. 4.24 of the draft report regarding 'proxy voting for armed forces personnel'. 
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14. It was decided that Chapter 4 as finalized. wciuld ·be ·submittecl , by, the· Secretariat to. -the 
Hon'ble Chairperson, who. would see the changes m~de .and approve the same before this 'chapter, , 

• ! · was incorporated in the. fin.al report and. placed before -the .C:9ml)lission ·in its next me'eting for. finali 
approval and adoption. ' •" · '· .,.' ' · :·:.;, · 

15. The Commissloh ihereafter took up for co~sideration the Cliapter·S. on•'Parllaineni'arid Stat~; 
Legislatures'. After detailed discussions,' the chapter was approved with, certain changes. It was 

. i .. decided that the Chapter, as finalized, would be submitted by the Secretariat to•Dr. Abid Hussain, who 
• wciuld examine the changes· made .and approve the same ·before this chapter was incorporated 'into , 
'' the finai'report and placed before the Commission at its ~ext meeting for final appro~al and adoption. , ·' , . . . . .. 

. , 
' 

., 

' ., ' 

. ~ ·'' J. .. . _. ~.-·:- ,~!: +-'•,-•:,, - ..-.~ , ... :, • ' . 
16. The ·commission thereafter took, tip for consideration• Ch'apter 6. oh ·•Executive' and ·Public 
Administration'. ,; The issues· relating fa the ·institution of ,the Prime Minister,: confiscatiori of 
properties of corrupt public servants, Whistle _Blower Ac_( conferment of constitutional status ·10, ·the 
Lok Pal and .. Lokaytiktas were discussed_ i~ del~i!-, Afte_r, ciis.~ussioris'. ths,_chapler was approved with 
certain changes. It was decided that the chapter as finalized wquld be· submitted by th'e Secretariat to 

. Or. Abid Hussain, v.:ho would examine the.changes niade and appro;,e the sa~e- b~fore this:_cliapter 
was•incorporated into .the filial• report,and·pJaced"before,the Commission.at its next meeting' for final 

. , • • I ' ,. , ' ' , ' 1· • ' ' ' • \ ' 

approval and adoption. · · · · · ' • '· · .-.. · 
:,.h'c - , : .' :" =:·,• :" ;, 1·, ,1 

17. 1h'e C~mmissian:.\~ereafte_r took_ up_ f9r co~siderati~n Chapt_er, 8 P!\ •~~i~~;siate·_R_e_latipns'. 
The •issues 'relating to. the inter-State. Water .Disputes, Concurrent Powers 'of Legislation,• etc. were 
discussed ,iri detail. --srrit. ;Sumitrai.G. Kulkarni" desired: that the 'adr'ninistraticih'°:ilf the Inter-State rivers, 
should be:entrusted to statutii,Y authority. in ,l_a_rge(nati~ni!i: iht~re~ts, .Jmir _ctiscussicins:·the'•chaptei
was approved ,with certain .changes .. -ii.was desided tha\ thfcfia.pter, ~s·f~~Jized "'."oul(be 'su~mitteci 
by the Secrela_rial _lo Shri, K. Paras~ran; whu ,woul_d .,e~amine' tne . ch~rge_s: m~de ~hql ~pprove· the_ 
same before this Chapter, was incorP.orated into the final report and placed· before the· Commission· In · ' -... ,, ... ,. • ' •\ ' · • 11 ,-rr1 ,., · •' , 

its nextme'etin~ fa(, final approval;and adoption.. · ' ·· ' ·· '. .,·,, ' ',: .'' : ', ;, '. · •, · 
i ' : :• • ' ,, I ,• ,: • • ' . • ·• • t' •: I ," • i ',,'. 

· 18. The ,Com.mlssi~n thereafter took up for consideration"the Chapter 9 on '•o~centr'alisaiion' and 
• • • ~ ' • • I •• • ,; • \ • • • • ,, • 

Devolution'. After discussion, Shrt P.A. Sangma was requested)o' give•ffirial sh.ape to the chapter 
and to make available the,final COP.Y to the SecretadaLbeforeJhis,chapter is incorporated into'the final 
report arid placed before the•Commission iri its next.'meetfrig•for'final approvar aAii'adoption. ' :, , 

. . • '' ,.,_ ,: • • • ' ' • ' - • • • 1, ., • '' ' ( •• ,·; • 

" . . •- •• • ' , · ,• _ , 1,, :~:•~r;} 'l.' ; , ·'-• , - I_. . , . . , , , 

,19. _ , The Commission: thereafter took up for consideration the·' Chapter" 1 0: on 'Pace of· Socio; 
economic Chainge 'and Oevelopmeni'. After disdission; Juslic'e'·Shri K. Punnayya was requested' tb . 
give a finkl,shape to the chap!er. and· to make available .. the 'final ·c_apy. to the, Secreiariat before' this 

_ chapter was incorpor,aled i_nlo ;th~ fi_nal report an_ct P,la'ceil)ef~re tt]_e' _C9f~inission_ )n :jts •n~xi'meeti/ig 
forfinal_approval qnd adoption.. . . ·: 1 .• :; ~-·• 1 _· __ ·,, ,,,,. • , ·- '· • _,, _ :··1. : 

. ~I • '. ':;,".,, Ii, ".'ih; 1 ~ i, ·•·~- ,·. /·,·- -~~--: :.· ~-
20.. . The Commission decided to have its next meeting on ·s March, 2002 so as lo finally 'approve 
and adopt .the. Report before ii being presented lo,'Jhe -'_Government· (Prime Minister) on a convenient 
d~y;-.· :,, .. . . - . 1,.· .· ·• .. 

r 
' ·-, Jhe·meeling"ended with a vote of thanks 19 the C,hair. 

·, . 

' ' 
,· - . ' .. . (RA~HBIR ~INGH) 

Secretary to the Commission 

I 

,I 
I 

I ·,1 
'I 
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1. 
2.". 
3 .. 

4, 

,. 

·UST OF PARTICIPATNS OF lHE:SIXTEENTH MEETING '. 
,, 1,-.~ ',i-.•:··~:1.i·.·, ::!/'·:••·1 ,- .!r,~•, 

;.\,": ;. , ', . , •.' 1·: l 'L,;. .: i, •1. · .. rr, ,,:i ~r'·,. ·.fi:.l·- r,r. .r 1 ; i; ~,. H • •, · 1 

Hon'ble Justice Shri M.N. Venkatactialiah (In Chair) ' • ' 
Dustic~:Shri B.P, jeevan Reddy (except on 2?'.' Fe!Jruary qnd,t r.\'i\(fh,., 2p92) ., 
Justice Dr. Kotfapalli Punnayya . . , , ; . · ,,,, · ' 
Shri PA ·sangma (except on 251

h and 28'' February, 2002)' ·;' 
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5.. · 'Shri Soli J. Sorabjee (!!xcepl on 251h February, 2002) ' 
6. ,_,. - Shrl K. Parasaran-. , ' ,. 
1:.:: · ·. Shr:i C.R. Irani • , , . 
8. . . or: Abid Hussajn (except on 1 '1 March, 2002) 
9. Smt·sumitra·G. Kulkarni 

/ 

- • ;> '• l t • •; 

10. , · . , Dr • .Raghblr,Singh, Secretary ... : 
'!., 'f. ;:, - ~-. : .'·· :1 

ANNEXURE-11 

NATIONAL COMM1ss1ON ;ro REVIEW THE weRKING OF THE coNsT1TuT1ON·· 
·, •r .-: ·~ •• /. , ·:, ~-·:. -.~ . .;_: ,1 ,. ··, i_. ,· __ .;'i• . ,. " __ : i 

.,_ • • I ' ~" ,•: ' -,. 

•, • ~· • ' .• : '_. ' • I • .' "' • ' • :., 'L· ' ' 
The Draft final Report· Volumes· 1- and 2; ·· as· prepared-· by the Drafting and Editorial 

Committee,were placed before the Commission. -- .. , ' ., ' . ... ' 
~· ,:~ ': ,..::,.rr· --~:. - ,,-.. · _._, :_, .. "· ... •. -~ - . ' .-

2. _ ~t \he._out~et, ,~e.~~~\Jef,s.:f~l))~clheif d[!ly ,re~j)e!=lfull}'. _to ackh<i~ledge and express tlleir 
immense sense of:gratilude.to the "Drafting and"Edltorial Committee" for' the monumental work that 
they· had done in the shorte'sf possible. ,time, pouring ·hours, of hard:wcirk· into the job and. making the 

, , , , , , ; , . 1 ·, ,•,, ~ . • < ,, 1/ 1 • • ',_.·, . l • . • •• 1 • • ' , ' • • • ' •' 

Volumes of.the Report .comprehensive_ and renectIve · of the voluminous· matenal m the Consultation 
Papeii;: .~ackgr!)Unc;l Pap'ers and 'd[s'cUs~ion~ 

0

01') ttie \i~rious' topics'cqvered.'by ·the,draff report, {rhe 
Commission express·ed · it~ ·'sen~e • of Indebtedness_. to Dr. Subhash le., Kashyap, ,Chairman cir','the 
Drafting and Editorial Coniniittee; to 'Sh,( K, ·parasaran· an'if-Di. · Abid 'Hussain; ~embers foq the 
enduring value -of the services rendered,. by ·lhefn.' :The. Chs1irman· was requested to· send an . 
appropriate letter of ,appreciatip_n and thanks . to th!). Chairman ·and the Members of the Drafting and · 
Editprial Committee ren~cting._lh1i'sentiinents,o(ihe Comniissiori'ln this behalf.·.: 

-. ,, . ,' ·.:: u, .. ~ '.~ ---;- r, ~._ .:. _'. : •.. '• ~ .,, .·,- •·1:i. 

3. The Commission also·~1ated''on·,record'its ·appreciation of the services ·or.Dr. Ragl\bir Singh, 
· ' · ' - • ', , •, - · I ~ '. " " ',,., ,, . ' · . , ' - · I, 

Secretary. and Shri 'Gopi K .. Arora,.'Hcinoraty Consultant.· The Chairman. was requested :lo writ\) to. 
them •conve~ing. the appieciation of the Cciminission. The ,Commission also placed on record its 
_se~s~ of appreclalio,ri ,(or)ti~:,servi~es;rend~i'ed · ~y' Shri · 1-!J<. Nampoo~hiry1 .Adci'iti.onal :Legiilative 
~ounsel, ·shri, Din~~h §liardwaj,' Oep9ty R_esearcti Officer, Shri ~,-Shimkar;: D!3puty, Research Office· 
and· their supporting, staff ,for· the .. assistance, provided io th!! Drafting· :and .Editorial Committee. 'The 

• 1 •· l , • I , /' • , • _ ," • • > , • • I• , , . · ., • , , 

Draftmg·-and· Ed1tonal .Committee. has· referred lo t~e- valuable assistance. rendered 'by these 
·, gentl!)men in' the ta~k of prepa(alion ·of the Draft Report. The,. Sec~elary •Ii;, requested to convey the 

appreciation of the Commission to th·e three members oflhe staff. .; · . • 
. ~ • . ~ - . - ;-: .. - . ·1•·~ . .-, :~·-· r .•. -, ~ . -.: . t., '._ ~·- • :.,: 

1· ,. 

(17) 

(M.N. Venkatachaliah) 
Chairperson 
25.02.2002 

MINUTES OF'THE SE\lENTEENTH MEl;TING Of THE COMMISSION HELD /I 
. . . FROM srn MARCH, 2002 TO 91~ r,forch, iotii . · . . ·;,. •, 

I • . . 

: The Seventeenih 'iiie~iihg:cof th~: Coinmission' was· ~eld in the,-c;iinference' Room of the 
Commission in Vigyan Bhawan Annexe, New. Delhi. from 6"' Mi!r.~h. 2002, to 9th March, 2002, Hon.'ble 
Justice Shri M.N. Venkatachaliat, ~haired the meeting. _ The list of participants is at Annexure. 

' • • • , " '' i ' ' ~ • ' ' • , ' • I 

2. The Hon\11e;ciiairpers"ori extended:~ w~rrri and r;spe~tf~I wei~o~e ;~ tt]~Membe~ and 
requested the Secretary to take up ti)~ Agen~a: :· '::, ' 
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;. . · . ; WEDNESDAY, 6TH MARCH 200~ 

Item 1 
• l J 'f" : '. ""> • !, : • . ' : : ' ' •,' 

Confirmation -of the Minutes of the Sixteenth Meeting of the Commission ·heii:I 
. from 25th February,"20.02 to 1 ' 1 .March, 2002. , . ._ - ,, ·; ; . 

• . ' ' ' ' ,• f . . ' ·.. ' .. ~. - .. ...._ •. ' . 
3. ·, Tlie Minutes of the: Sixteenth Meeting 9f, the Commission h~ld from 25th F_ebruar;i,, 2002 to .. 1 •t · 

, March,-2002_were taken as read and confirmed. · - · · · -, · · 
··• 

Item 2 ·Dlscussioffaiid.adoptlon of [)raft Report Volumes-I and II:. · 
• I ;· l • ' I , ' •• 

4.,. . ·' C~apler 3. regarding ,'Fundament~I Rights, Directive ~r.inciples and .F~ndame~.tal D,uti_e_s,: 
was taken up for consideration, One of the Members suggested that· the recommendation regarding 

·'right t9 e'ducatlon' contained in paragraphs 3.19.1 a'nd 3.19,2 may be modified so as ·10· confer-_the 
•right lo" education on the girls' and members of the Scheduled Castes· and the /,cheduled Tribe·s _until 
they _complete· the age of 21 'years as ·a fundamental right. . The.:Member also :suggestedJhat the ,right .. 
to rural wage employment for- a minimum-of 80 days in a year proposed to be included in the Directive · 
Principles (as per para 3:2s:a of the Draft ,Chapter) shoul_d be .included as .a Fundamental Right in;Part. 
llloLtheConstituti6n.-•·· ,.· .. , .. · -- :_· .· • ~, ··•· :,,., . ., •,- ·. .,. ' ' ' . . . 

s: The' Commission agreed to both the above sugg-estions a~d the_ qraft chapter" was ac~;;dingly. ,. 
-modified· · · '. · ·, · · · , · · . · · ' . . , . ' 

··: 6'.'' Therea·ft~t.-· the Commission tciok :,up -draft Chapter 9, relating to 'Decentralisation and 
· Devoluti<1n' as modified .on the basis of the suggestions of the Member-in'.charge.-. Re~ommendation 

contained in the draft chapter in paragraph 9.6.2 (amendment of article 243K) was discussed· in detail 
. ,.and it was decided that_·a separat~ clause'. •(1-A) ·should :be added inst~ad' of amending the-existing 

clause (1) so as to provide that the State Election Commissions: should perform their functions •under 
the superintendence, direction and control of the· Election Commission of India.· Similar amendment 
was decided to be carried· oudn respect'of article 243 ZA . . . ·' . - . 

I • 

7 .. · The Com:nission· ·discussed the .propo~;d clause-(3)- of article 275 as contained-in. para "!f.8.3, 
of the draft c_hapler. ·11 was' fell that· the· proposed sanctions .If. a. Slate failed lo· constitute a Finance·, 
Commission in accordance with· the provisions or, article· 243,1 or failed.-to .. comply .with the·. 
recommendations of the Finance, , Commission .were too harsh. It was 'agreel that a· revised. 
formulation fo"r"lhe, mechanism to lie evolved would be worked ·out by Shri Soli ·J. Sorabjee arid Shri K: 
Parasaran. · ' ;, , ·.· · . 

~ . •; . ·i1 - . j • • • 

, 8. ·. The Commission- thereafter tcipk· up_-_for co'nsiderali~n the dr,aft. Chapter: 4 _on 'Electoral' 
P.roct;ts~es and Polltlc'al Parties': The question of eligibility tiLnqn-lndian born citizens to hold high 
offices was discussed.· The rrieinbers. agreed that the· language of para 4.21, of the· craft chapter. 
required ,111od_ification. 'Sh~ P.A. Sangma, and ·shri_ Soli J. Sorabjee were ieq~~sted to prepare· new 
draft formulations of this pora aild place them before the Commission .. · . ... .. ... : ,. · · · i: 
• \ . r • .,_: • • , _, ,, ' • ' , I ! . ' \, ~ ] ;·. , • ~ t 
9. · The Commission took up for consideration the draft Chapter 7 'relating lo .'The Judiciary' as , 
the next item. After discussions, the chapterw.as approved with certain amendments. 
; • : . - . '.,., • ' .. ', ' . ' • • 1 • .; • ' :· " ., 

. . ,·, .. : THURSDAY. 7TH MARCH 2002 ~ ·. . 
• : • ; 1 • • , ' • ' 

10. . On a review, the Cdmmi~sion decided'·thal its decision of 6th MarC:h, 2002, referred I~ in para . 
4 to make lh.c right ·lo education for: :the girls _"and 'm~m6·ers of the ·Scheduled Caste~ a"nd the. 
:;lcheculed Tribes until tpey, ~omple_te t~e, age of 21 years a~ a fUQdarJ:iB8lal· _right shq_u!d be rilodifi_ed 
so as to confer such rigtitonly til_l,l_he !hey complete the ag·e of 18 ,years. ' · · ' · ·. -. : · . . . ' -~ . - . ., ' 

, 11. The 'issue of reco~nition of the political p~rties (Chapter 4) was. again" discussed. ~nd ·the 
Commission decided: to make certain modific~lions'in pa,agraph, 4.29, which 'earlier suggested ·that 

. , j0% of-.thevalid •votes polled' by the candidate; all .over the country or in at least on'ech'alf of the States 
be prescribed as recognition criteria. . ., ·. ' ' :- ' . ' . ! . : ' '. ., .. •. . 

1,, " ' ' 
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.. 12. The Commission thereafter iook up for consideration the draft Chapter 5 on 'Parliament ·and 
State Legislatures'. After discussion the Chapter was approved with certain modifications. 

. . : •• " i, -l, ' , ' ·,•; ••• ··,' • l ! r, ~ • 

13. · . Dial!. Chapter 6 · (Executive and F'ublic Administration)• was· .taken, up • for consideration. 
The.re ,was discussion ,on various issues brought ·out in the Chapter, The meeting approved the draft , 
chapter witli certairi modifications, in the paragraptis,' inter alia; relating •to,the:lnstitutionsof the Prime 
Minister. ' 

14. The Commission thereaft~r'.tciok up for'corisideration Chapter 8 on·'Unlon-State Relation~;,, 
The iss~es · relating tci the 'Inter-state Water Disputes' and the 'Assent ·of the President and the 
Governor were· •discussed in'. detail. ·, ,The··-meeting approved' \(le· draft chapter .wiih: certain 
modifications; particularly en the latte'rlssue. · • ~·.· · ., .. • .. 

, ' I 

·15, The Commission thereafter-took' up, for consideration draft Chapter 10 on 'Pace of Socio-. 
economic chan_ge and :o.eve:opnicmt\ fi~aliseg ·by._ the ,Member in-ch~rge ivitl) tl)e '!ssistance of )tie.· 
Advisory Panel.• The Commission: appreciated the -'.draft-.', ,However, , it was suggested that the praft 
req'uired certain editorial changes so as. Jo bring coherence. in the prese~lation -of the ideas and· 
wherever posslble·, Inviting reference to the, background paper and Consultation Paper on the subject 
(available in Vol. II of the report) so as to make 'the chapter-compact. · The Member in-charge agreed 
to the suggestion. ·He agieecno place before: the 'co'mmission a revised draft on 8

th 
March, 2002 for 

consideration. 

16. The .Com·mission thereafter took ·ut for,consideraiion,Chapters 1&2 (Introduction .and Basic 
Approach) and approved the same. , . . . , i•. · 

. . • '' ' '.• . . ' ) ,, '. ;,: .. ·<- '\ ~- :::·:-1 
17. After .considering the proposed ;Chapter 'Miscellaneous Matter~•. 'the .. Commission"aeci\Jed 
that the·topics includ_ed in this ~hapter sho_uld-be realloc_ated \o the rele~a_nt chapters. · · · · ·' · · 

,_.. 
1

1 1' • l 

FRIDAY, 8TH _MA_RC,H 2002 ... , 

18. : The revised draft Chapter 10 on 'Pace-of Socio-economic change and Development' as 
presented by ihe Member In-charge, Justice· Shri K Pu(ln~yya was. considered by t~e· C9mmissid[1 

. and approved the same subject to certain modifications in the Backgroun.d Paper. · .. - . ·. . · , 

19. The Commission ·also considered.•. the . question "of qualification regarding. domicilia'ry 
requirement for eligibility of candidates to contest elections to ,the Rajya Sabha from the concerhed 
State Legislatures and decided ·to incorporate a paragraph in Chapter 5 of the Report. 

20:' , .Sm!. Sumitra G'. Kulkarni suggested that there should, be· a ban on export of meat ;:,nd meat 
products. She also-raised the issue of,euttianasia. ·/>,fter'.discussion, the Com'mission did not consid~'r 
It feasible. . , . . :· · . •. . : : , • .; 1. ' . , . . '. , . .. . . ' • .\\' 

21. . The Commission again discussed the ,question 91 eligibility of non-Indian bprn citizens _to hol.d 
high offices. The draft paragraph on the said issue was 'considered in the meeting· and provisionaJly 
agreed to. ,1 

22.. The propos~d clause (3) of article 275 (referred to iri para 7' of these minutes) was again 
discussed. It was finally decided .to-restore.the original paragraph having regard to the complexity of 
the.proposal In the light of a federal polity. · . , · . , 

. .~ 
, . . : ,SA~U,RDAY, ~m MAR9,l-f 2002· , _·: ,!lo 

23.•. ,;,Th~ drafl.'para ~el~ting to the ,question of ~llgibility of non°lndian bcirn'citizens to hold high 
offices, was again discussed and tlie -draft' paragraph on 'the· ·said issue was .•finalized by the 
Commission. · 

' ' 
24., ·. The . Co~~lssi6n decided to· add' a ··Jaragraph . on "Office·. of• Piofit": recommending for 
empowerment ofthe Election Conimlssion·ot India.to declare-the offices under-the Government of 
India/ State Governments as offices of profit. . : ·.• · . ·.. · . · " : , 

.1578, 
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25. After a brief discussion it was agreed that a copy of draft report should be sel)t to Dr: Subhash 
C. Kashyap, Chairman of the Drafting and Editorial Committee. The Commission also fixed 11

th 
of 

March; '2002 for adoption .and signing of the final report, which would be presented ·to the Prime 
Minister at the earliest. · 

The meeting ended with-a vote of thanks to the Chair. 
' 

.·•; 

(RAGHBIR SINGH) 
Se1:retaryto the Commissi~n 

! All the Members of the Commission 
·ANNEXURE 

'-, 

' LIST OF PARTICIPATNS OF THE SEVENTEENTH MEETING 

1. · Hon'ble Justice Shri M.N·. Venkatachaliah (ln·Chair) · 
2 .. Justice Shri B.P. Jeevan Reddy (except on 8th March, 2002)' 
3. Justice Shri R.S: Sarkaria (except on 7th & 8th March, 2002) 
4 .. Justice Dr. Kottapalli Punnayya . · ,. , , . 
5. Shri P.A. Sangma (except on 7th

, a'!' and 9th March, 2002) 
6. Shri Soli J. Sorabjee 

.. ' 

., 
' 
'. 

, .. 7, . Shri K, Parasaran . I' I· 

8. Shri C:R. Irani (except on 6th
, 7th & 8th March, 2002) 

9. Dr:Abid Hussain (except on 6th & 9th March;-2002) 
10: Smt. Suniitra G. Kulkarni , . • 
11. Dr. Raghbir Singh, Secretary 

.. , 
(18) 

I• j -
',, 

Ml~UTES OF THE EIGHTEENTH MEETING HELD ON 28TH & :30TH MARCH, 2002 

' . 
,, 

The Eighteenth meeting of· the Commission was held in th~ Conference Room of, the 
Commission in Vigyan Bhawan Annexe, 'New Delhi on 28th ·and 30 th March, :2002. Hon'ble Justice Shri 
M.N. Venkatachaliah chaired, the meeting. 'J:he list of participants is at Ann'exure. . · ,· 

2tf' March, 2002 

2. The Hon'ble Chairperson extended a warm welcome to the Members and explained the 
purpose 9f convening the meeting. · 

,, 

3. The letter. dated 21 51 March, 2002 received from Dr. Subhash C. Kashyap, the letter dated 26
1
" 

March, 2002 received from Shri C.R. Irani, the letters dated 27~ March, 2002, received from Justice 
Shri B.P. Jeevan Reddy, Dr. Abid Hussain, Shri.K. Parasaran and fax 'message dated 27'h March, 
2002 received from Smt. Sumitra G. Kulkarni, in response to the notice dated 25

th 
March, 2002 were 

circulated to the Members at the meeting. After discussion, it was decided that a communication b_e 
sent to all 'the Members of the Commission, who did not attend the nie11ting to ascertain ttieir views. 
The following is the text of the communication, which-was finalized during the meeting. 

I 

"At the meeting .of the Co~mission today,. the need and d~sirability of a· unanimous Repo_rt 
was felt. During the proceedings of the· meeting, Dr. Subhash C .. Kashyap stated that the 
points of dil(ergence between the draft Report ,:ind _the Final Report.be ·crystallised and there 
should be' an occasion for the Commission to h·ave the benefit' of his views in respect of the 
same. It 'was specifically agreed that if all or some of the divergent. points in the Draft Report 
are.not a~cepted by the majority of the members, the divergent views· would be mentioned in· 
the Final Report. In that event, there :would be no occasion for Dr. Subhash Kashy'ap to 
decline to sign the R_eport. · , _ ' ·- · ·· · " · 

. '• 
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2.· Members.-,are·kindly requested. to signify their .views in.writing so, as to_rec!ch the 
.-Commission latest by-.this evening. In case; the majority-of members,are·agreeable.to the 

- · . · · ·aforesaid sugge_stion, it would become necessary. to obtain extension of time for submission 
of the Final Report for the requisite period." 

3<f' March, 2002 

4. · The minutes of the meeting dated 28th March, 2002 were a1wroved. · · . . 
5. With a view to achieving a. p_ossible unanimity In the Final Report and to · persuade Dr. 
Subhash C. Kashyap to subscribe his signature IQ .the .Final Report.(with any -Note of· Diss.en!, if he· 
had one· in .mind), a meeting was held on 28th March, 2002 to explore the possibilities iri this direction. 
However, -four Members .expressed their opposition to any further rneetings. The propc;,sal tqssed up · 
at the meeting on ,March 28, 2002.could, therefore; not be pursued since; not only the four of the .. · 
Members who had already appended their signatures.-to ttie'Final ·Report expressed their opposition 
but also §Orne of the Members present at tod,iy's meeting expressed. their, strong reservations as to 
the proposal. Therefore, the propgsal,contemplated on March.28, 2002 was given.up. . . 

• • -,, - . : ;I . . . ,· 

6. The Commission, however, resolved to request Dr .. Subhash C. Kashyap to ·sign the Final -
Repo.rt subject to any Note of Dissent th,!! he may have in mind, 

7. Dr.Subhash C. Kashyap raised a general point that pertains to the discipline ·otthe Minutes of 
Dissent and that any defamatory statements or· statements adversely· cominentirig .upon matters sub 
judice- etc:, should not find ·a place in the,. notes. of Dissent._, In Jhe,- unlikely eventofJhe ,mibutes·.of , 
dissent containing any defamatory statements 'or statements which adversefy affect_the admi~istration . 
of justice, the Commission should not be uriderstood to have. subscribed.·to them.,., Further, the . 
Secretariat was .requested to carry out certain corrections 11ointed ·out by Dr. Subr,ash _C. Ka#hyap in • 
the Final Report before its·submissloh. i 

• I 

8. The Commissi~rj ·decided. to pfQceed ,_with·the_arrangements to:present the'Fim:il.:R~pqrt as · 
signed by"the·Members (except Shri Sangma·who has since·resigned), tomorrow, I.e., 31'~ March, 
2002. The Secretary is requested to make the requisite .arrangements for the presentation of the. 
Report. · · · 

. . 
• •: • ' • • • • , • ' • • .- • • • I • 

9. The Secretary was· also authorized to undertake steps for. the winding 'up the affairs of the 
Commission within two iriontlis. from 1st April, 2002 witti minimum requisite offic;e~ .and staff assisting 
him. · . . · ; '. · . · . .. ." -

The meeting ended with· a vote of. thanks to the Chair. 

,., I -

Ali the Members 'of the Commission 

.(RAGHBIR SINGH) 
Secretary to tne· Commission . . - .. ' . 

' . 

LIST OF PARTICIPATNS OF THE EIGHTEENTH MEETING' 

... ''• " - . ·, 
·-· ,·,· - - -~·1., ·-

. ·· .1. _ Hon'_ble Justice Shri M.N,:Y1;rikatac_9ali~h (In C~ai~) 
. · 2. • · Justice Shri,R.S; Sarkaria_ • · , - . , . · -
, : ~- J,u'.s\ice Dr. Kottapalli Punnayya ,', . : . - ·" ·. : 

. ' . 4.' _ Snri Soli J. Sorabjee : _, "' . · 1 
'• • • 

. '·5.''-.Dr: Subhash C. Kashy~p ,- ."·· ;· · .. ·.- . ::' 
· 6 .. Sliri K. Parasa"ran (except on_ 28th March, 2002) 
7. Dr. Raghbir. Singh, Secretary · 

' 
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~~-110011 

NATIONAL COMMISSION TO REVIEW 
THE WORKING"OfTHE CONSTITUTION 

,, VIGYAN BHAWAN.ANNEXE, 
' ·MAU LANA AZAD ROAD, 

. NEW DELHl-110011 

REPORT OF THE DRAFTING AND EDITORIAL COMMITTEE 

From: . 
Dr. Subhash C. Kashyap 
Chairman," . ,. . 

,. 

Drafting and·Editorial Committee 

To 
Shri M.N. Venkatachaliah 
Hon'ble Chairperson, 
National Commission to Review the 
Working of the Constitution 

. .. 
·Dear Mr. Chairperson, , • 

15 february, 2002 

. . 

It is with pleasure and some sense of satisfaction thai I ·present to you;on behalf of ttie 
Drafting and Editorial Committee, the Draft of the Report of the National Commission to Review 
the .Working of the. Con_stitutlon. , . ·. . . . , , ,. · · · . 

2. :. .1. In September, 2001. the Conimiss·ion :appointed ·an Editorial Committee consisting o( 
myself, Shri .K. F'arasaran ·and Dr .. Abid Hussain·. to edit the chapters •·as fin,alised "by the 
Members in charge and aP.proved by the Commission. Later,. in Qecember ·2001_. the 
Committee was. renamed Drafting and,.Editorial Committee in the .light' of decisions by the 
Commission. Under your endearing persuasion; the Committee accepted the ·responsibility 
·with a sense of humility. Shri Gopi K. Arora served as the C~nsultant to the Committee. · 

3., . : The Committee" worked oui ii;e cha~;erisation, layout a~d- rul~s of format and style of 
presentation of ihe Report in two volumes - the first volume containing the main- report and the : 
second volume (divided in books 1, 2 and 3)' containing data and documents. The inain report, 
in 'draft form, as finalised by the Committee for the consideraiion of the Commission, consists of 
11 chapters. · 

4. Chapter 1 follows .the outline approved by the Commission and '1arrates the genesis of 
the Commission, its terms of reference, earlier attempts at review, m'ethodology and procedure 
aelopted by the Commission, interaction with the public' and eliciting responses through 
questionnaires and seminars, deliberations of the Commission, etc. 

5. Chapter 2 on the Basic Approach and Perspective is based on your own perceptive 
and seminal manuscript. 

6. Chapters 3 to 9 review- the working of _the constitution in the most crucial areas of 
fundamental rights, elections, Executive, Legislature, Judiciary, Union-State Relations, 
Decentralization,. etc. 
7. A new chapter on "Pace of Socio-Economic Change" based on the draft prepared by 
-the Member-in-Charge has been added as chapter 10. The' draft has been reproduced in full 
as a Background Paper with minor editorial changes.- The last Chapter (chapter 11) contains a 

1 summary of recommendations. ' 
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8., · . The· Coinmittee·had hardly: one month's tline .-for the :task assigned· to it.,. The 
Committee. Members divided the .. chapters of the' report, among themselves ·for purposes of 
drafting _and_ editing. In, case of'lilmos_t every chapter.· several: drafts ·had. to be prepared and 
discussed. Each draft chapter'was scrutinized by the··committee before it:was-finalised to form 
parfof the Draft Report. , ' ' · 

• L ••' .1. '•1 _ •' 

9. · The,attempt of. the Commi\t~e. has been lo' present a draft that is •precise, to the ·point, 
thematica11y·coherent.and·.co4qheci' in simple and·clear langui3g_e:. In case of differences of 
opinion, the.endeavo!Jr·has ~een .to reflect the vfews ,!Ind to integrate and: synthesise them, The , 
CommissioQ will, cif course, finally.consider arid decide. Detailed background and arguments in ·, 
support of (ecommendaiions where already,given In the Consultation and Ba'ckground"Papers 
have not been reproduced in the main report. · 

·.. .·:·,,1 •.:,.,:., . . ·.-., I" • 

. 10:· . In preparing the Draft, the Committee has.naturally followed the decisions taken ~y the 
Commission:·Where such decisipns were not available, the'Cominittee,has tried tci seek ~elp 
and guidance froin the members in charge and from the consultation papers an_d respi;mses · 
the(eto. There were, however, some .matters. where the Committee found it. necessary and 

• advis~ble to suggest some inodificatiori _or _to niake additional recommendations. . 

11. · Th!! Drafting and Editori~I Committee held 15 sl:lsslons - some cif them lasting .for,more , 
than one' day.· Every sitting of ·,the- Committe_e was attended· by -all' the. thr!le rvlembers, -the_,:· 
Consultant' Sh_ri Gopi:.K. Arri_ra and the Secretary to the Commission Dr. Raghbir Singh,_: 
Because of,llie short time availabli;, to the Committee and In its anxiety to adhere Jo the :)ime- {; 
schedule; ~esides the Comm[ttee r:neetings; I am proud to say, every member of the team·, ,cay!, 
after day, inevitably worked for long nocturnal hours. · ,,i; . ' 

12. . I .,feel happy and priviieged to ha~e had the honour of working iclosely with .. such : 
distinguished colleagues so. committed lei _the nation. The researc!J, tl3am of Shri1, N.K. 
_Nampoothlry, Shri K. Shankar, ancfShri D. Bhardw~j extended full .support and willingly puf 
long hours of,hard work. The Committe_!!_would like to place on record its:appreciation _for their dedi6ay9it j l : • • < ' it' . . - , • 1, e• ! ~ • • • •• 

1' : )'·· 

13. I am glad to be'ablll to hereby submit the·tu11 Draft Report (Volumes·1 and II) today the 
15th day of February,?002 thereby ad.tiering to the deadline. But, I cannot do so without once 
agffiin Pl!lc\rig,Qii, [B);cird,,th!l fµliest ad_l)1iration of the C6m~ittee for 'the remarkable spirit of 
mutual c66peratio'n/trust arid dedication with which"the:entire team·worked. It is, hgwever:· for 
the Coriim'iss[on· tp jLi~g~ V!hether we-ha/(ilcin.e a ri;,asonably good:at,d generally acceptable · 
jo_b.,Jhe,,C\Jmrnittee is c{mfident of the understanding ·and ·geriercisity of/the 'members 'of the-. 
CommissiOn." _; " • ' ; r ' ' :- ,: • :· •• :_ • 1•11 

. _;: ', • , ' ~· t' 

14._- With p(ofound rega_rds to yqu, for your trus_t and indulgence and ·to other me.mliers of • 
the .. Commission· for. their consideration. · .. ·. · - · .. r,. , 

' . . . ' ~' . 

' ., 

'. ' 

f':lGIPRRN0.:-1209 'LJ&CA/2002-700 Copies. 
• ,;, •• r, • , ' 

' ' -i' 

. ' 

., 
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-Yours sincerely, . 
. '' :: -, .. 
: ·,~d/- .. 

~· 'l '•, -.. ; 'I [ 
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